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RULES  OF  COURT. 


SUPREME  COURT  OF  ALABAMA. 


Abstract  of  Transcript— Amended. 

1.  Twenty  days  before  it  is  proposed  to 
submit  any  civil  cause  for  the  consideration 
and  decision  of  this  court,  counsel  for  the 
appellant,  upon  their  professional  responsi- 
bility, shall  prepare,  have  printed,  as  here- 
inafter provided,  and  serve  upon  counsel  for 
the  appellee  a  statement  or  abstract  of  the 
transcript  showing  the  pleadings  in  the 
♦•ause  in  the  order  of  their  tiling  by  dates, 
the  rulings  of  the  court  thereon,  the  issues 
on  which  the  cause  was  tried,  and  also  the 
facts  on  which  the  issues  were  determined, 
in  as  condensed  form  as  practicable  to  a 
fair  and  clear  presentation  thereof.  Said 
statement  shall  also  contain  so  much  of  the 
evidence  as  may  be  necessary  to  present 
clearly  the  rulings  of  the  court  upon  the  ad- 
missibility of  testimony,  upon  requests  for 
Instructions  to  the  Jury,  and  with  reference 
to  those  parts  of  the  general  charge  given  ex 
mero  motu  by  the  court  to  which  exceptions 
are  reserved,  the  charges  requested  and  giv- 
en and  refused,  the  rulings  upon  which  are 
assigned  as  erroneous,  and  such  parts  of 
said  general  charge  as  may  be  necessary  to 
fairly  present  the  exceptions  thereto;  and 
the  exceptions  reserved  to  any  ruling  or  ac- 
tion of  the  court,  and  also  the  errors  relied 
on  for  a  reversal,  shall  be  stated  therein. 
Said  statement  or  abstract  shall  be  printed 
on  good  paper,  In  pamphlet  form,  not  less 
than  ten  by  seven  Inches  In  size,  with  not 
less  than  one  Inch  top  and  two  Inch  side 
margin,  and  In  not  smaller  than  long  primer 
type.  Appellant's  counsel  shall  at  the  time 
of  serving  his  abstract  also  deliver  to  appel- 
lee's counsel  the  transcript  for  this  court, 
which  shall  be  returned  to  appellant's  coun- 
sel in  time  to  be  filed  by  him  in  this  court 
on  or  before  Monday  of  the  week  In  which 
the  cause  Is  to  be  submitted.  There  shall  be 
filed  with  the  transcript  six  copies  of  the  ab- 
stract for  the  use  of  the  court  before  the 
cause  Is  submitted.  The  cause  may  be  tried 
thereon  as  In  all  respects  full  and  correct 
without  reference  to  the  transcript,  unless 
the  appellee  questions  the  correctness  there- 
of, In  some  specified  particular,  which  he 


may  do  by  filing  at  the  time  of  submission  a 
statement,  printed  as  the  abstract  for  the 
appellant  Is  required  to  be  printed,  with  ap- 
propriate references  to  the  transcript  by 
pages,  showing  wherein  appellant's  state- 
ment is  Incorrect  or  Insufficient,  in  which 
case  the  court  will  verify  the  statements  by 
reference  to  the  transcript.  If  the  appellant 
fails  to  comply  with  this  rule,  the  cause  may 
be  dismissed  on  motion  of  the  appellee  when 
it  is  reached  on  the  call  of  the  docket  or 
would  be  ready  for  such  submission  but  for 
such  default  of  the  appellant:  provided,  the 
court  may  for  good  cause  shown  excuse 
such  default,  or  allow  further  time  for  com- 
pliance with  this  rule,  upon  such  terms  as 
the  court  may  Impose.  The  costs  of  print- 
ing statements  under  this  rule  shall,  on 
proof  to  the  clerk  of  this  court,  be  taxed  as 
costs  In  the  cause,  accruing  In  this  court,  as 
other  costs  are  now  taxed. 

2.  Counsel  for  both  parties  at  the  time  of 
submission  of  any  civil  cause  shall  file  their 
briefs  and  arguments,  printed  or  written,  as 
now  required  by  the  rules  on  that  subject,  ex- 
cept that  said  briefs  or  arguments  need  not  con- 
tain a  statement  of  the  facts  of  the  case.  80 
Ala.  x.,  8  South,  v.  If  appellant's  counsel  Is 
In  default  for  failing  to  comply  with  this 
rule,  the  case  shall  not  be  submitted  or 
heard  on  his  motion,  and  may  be  dismissed 
on  motion  of  the  appellee;  and  when  counsel 
for  appellee  Is  In  default,  he  will  not  be 
heard  on  the  merits  of  the  appeal  except  by 
the  consent  of  his  adversary,  and  upon  the 
request  of  the  court.  After  a  cause  has 
been  submitted  or  heard,  no  brief  will  be  al- 
lowed to  be  filed  or  furnished  except  on  the 
consent  of  a  judge  of  the  court  upon  satis- 
factory proof  that  a  copy  thereof  has  been 
furnished  to  the  other  side,  and  in  such  case 
the  opposite  party  may  reply  to  any  new 
matter  presented  by  such  brief. 

3.  The  foregoing  rules  shall  be  In  force 
from  and  after  their  adoption,  but  shall  not 
operate  In  cases  where  the  transcripts  are 
filed  in  this  court  prior  to  that  date. 

Adopted  December  20,  1805. 

STERLING  A.  WOOD,  Clerk. 
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SUPREME  COURT  OF  FLORIDA. 

(Adopted  September  16th.  1895.) 


ADMISSION  OP  ATTORNEYS. 

Rule  1.  Au  applicant  for  admission  as  an 
attorney  and  counselor  of  this  court  shall 
produce  evidence  of  having  been  admitted 
to  practice  in  some  circuit  court  of  this 
state,  or  in  one  of  the  circuit  courts  of  the 
United  States,  or  in  a  supreme  court  of  one 
of  the  TTnlted  States,  and  that  he  sustains 
a  fair  private  and  professional  character. 
Upon  admission  to  the  bar  of  this  court  such 
applicant  shall  take  the  following  oath  in 
open  court:  "I  do  solemnly  swear  that  I 
will  demean  myself  uprightly  and  accord- 
ing to  law,  and  that  I  will  support,  maintain 
and  defend  the  constitution  of  the  United 
States  and  of  the  state  of  Florida." 

DOCKETS. 

Rule  2.  The  clerk  shall,  before  the  com- 
mencement of  each  term,  prepare  a  docket 
In  duplicate  of  all  causes  pending  in  this 
court,  to  be  numbered  and  entered  in  the 
order  of  the  time  of  filing  the  papers  relat- 
ing thereto,  one  for  the  use  of  the  bench, 
and  the  other  for  the  use  of  the  bar.  There 
shall  also  be  duplicate  motion  dockets  for 
the  use  of  the  bench  and  tar,  in  which  all 
motions  before  the  court  shall  be  entered. 

MOTION  DAYS. 

Rule  3.  The  second  Tuesday  in  each  month 
shall  be  motion  day  for  the  hearing  of  all 
motions  relating  to  civil  causes  already  pend- 
ing before  the  court,  except  those  cases  In 
which  the  state  is  a  real  party  in  Interest; 
and  .  no  such  motion  will  be  heard  on  any 
other  day.  unless  by  special  permission  of 
the  court.  Ten  days'  written  notice  of  all 
such,  motions  must  be  given  and  made  re- 
turnable to  one  of  such  motion  days.  In 
ease  any  such  Tuesday  shall  be  a  legal  holi- 
day, motions  for  that  day  will  be  heard  on 
the  following  day. 

MOTIONS  IN  STATE  CASES. 

Rule  4.  Motions  relating  to  civil  causes  In 
which  the  state  is  a  real  party  In  interest, 
and  to  criminal  and  habeas  corpus  cases 
may  be  beard  on  any  day  In  which  the  court 
Is  in  session,  and  when  such  motions  relate 
to  causes  already  pending  before  the  court, 
ten  days'  written  notice  of  the  hearing  there- 
of shall  be  given  to  the  opposite  party  or 


his  attorney;  and  when  such  motions  relate 
to  causes  or  matters  not  already  pending 
before  the  court,  such  notice  of  the  hearing 
thereof  may  be  required  as  the  court  shall 
deem  proper. 

MISCELLANEOUS  MOTIONS. 

Rule  5.  Motions  relating  to  all  other  causes 
or  matters,  not  provided  for  by  rules  3  and 
4,  may  be  heard  on  any  day  when  the  court 
is  in  session,  and,  when  deemed  necessary, 
the  court  shall  require  such  notice  of  the 
hearing  of  the  motions  as  may  be  consider- 
ed proper. 

EVIDENCE  IN  SUPPORT  OP  MOTIONS. 

Rule  6.  All  affidavits  and  papers  dehors 
the  record  to  be  used  in  support  of  any  mo- 
tion before  this  court  shall  be  filed  before 
the  bearing  thereof,  and  copies  thereof  serv- 
ed upon  the  opposite  party  or  his  attorney 
in  due  time  to  permit  the  same  to  be  met  by 
counter  evidence,  unless  such  motion  be  ex 
parte. 

ORDER  OF  HEARING  MOTIONS. 

Rule  7.  All  motions  coming  on  for  hearing 
before  the  court  on  any  day  shall  be  heard 
in  the  order  In  which  they  are  entered  in  the 
motion  dockets. 

WRITS  OF  ERROR,  HOW  ISSUED  IN  SU- 
PREME COURT  IN  CIVIL  CASES. 

Rule  8.  In  all  civil  cases  writs  of  error 
may  be  issued  by  the  clerk  of  this  court  up- 
on the  praecipe  of  any  party  or  parties  en- 
titled to  sue  out  such  writ,  or  of  a  prac- 
ticing attorney  of  this  court  representing 
such  party  or  parties;  but  no  Buch  writ  shall 
Issue  In  favor  of  an  original  plaintiff  in  any 
suit  where  such  plaintiff  Is  required  to  have 
first  paid  all  costs  that  have  accrued  up  to 
the  time  when  the  writ  shall  be  prayed,  un- 
less such  payment  shall  have  been  so  made, 
nor  until  such  plaintiff  shall  have  given  the 
bond  as  required  by  section  1272  of  the  He- 
vised  Statutes,  as  amended  by  chapter  4414. 
Laws  of  1895.  And  before  any  such  writ  of 
error  shall  be  issued  in  favor  of  any  party 
against  whom  a  judgment  has  been  render- 
ed in  the  court  below,  he  shall  first  file  the 
bond  as  required  by  Bald  amended  section 
of  the  Revised  Statutes.  Jn  all  cases  where 
the  clerk  of  this  court  shall  issue  a  writ  of 
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error  prior  to  the  filing  of  the  transcript  of 
the  record,  he  shall  insert  In  such  writ  as  a 
qualification  of  the  command  thereof,  and 
immediately  after  the  word  "writ,"  as  It  ap- 
pears In  the  form  now  used,  the  following 
words:  "Upon,  however,  the  plaintiff  in  er- 
ror inaming  him  or  them)  having  complied 
with  the  law  relative  to  the  cost  of  the 
transcript  of  the  record."  [See  amendment, 
post,  p.  xvi.] 

WRITS  OF  ERROR.  HOW  ISSUED  IN  SU- 
PREME COURT  IN  CRIMINAL  CASES. 

Rule  9.  In  all  criminal  cases  writs  of  er- 
ror may  be  issued  by  the  clerk  of  this  court 
upon  the  precipe  of  the  defendant  In  the 
court  below,  or  of  a  practicing  attorney  of 
this  court  representing  such  defendant.  In 
all  such  cases  where  the  writ  of  error  shall 
be  issued  by  the  clerk  of  this  court  prior  to 
the  filing  here  of  the  transcript  of  the  rec- 
ord he  shall  insert  In  such  writ  as  a  quali- 
fication of  the  command  thereof,  and  im- 
mediately after  the  word  "writ,"  as  it  ap- 
pears in  the  form  now  used,  the  following 
words:  "Upon,  however,  the  plaintiff  in  er- 
ror (naming  him  or  them)  having  complied 
with  the  law  relative  to  the  cost  of  the  tran- 
script of  the  record." 

APPROVAL  OF  BONDS. 

Rule  10.  Bonds  in  all  cases  that  are  required 
to  be  approved  by  a  justice  of  the  supreme 
court  will  not  be  approved  by  such  justice 
unless  the  sureties  on  the  bond  be  certified  to 
be  sufficient  by  a  judge  of  the  circuit  court, 
or  satisfactory  evidence  accompanies  the 
bond  that  the  sureties  therein  are  worth  in 
the  aggregate  a  sum  sufficient  to  cover  the 
amount  for  which  said  bond  is  required  to  be 
given  as  provided  by  law. 

DEPOSIT  FOR  COSTS. 

Rule  11.  In  all  civil  cases,  except  where  the 
state  Is  the  real  party  in  interest  as  plaintiff 
in  error  or  appellant,  and  except  in  habeas 
corpus  cases,  and  in  all  criminal  cases  in 
which  there  Is  no  affidavit  of  insolvency  as 
provided  by  law,  the  clerk  of  this  court  may 
require  a  deposit  of  twelve  dollars  to  cover 
bis  fees,  before  the  record  shall  be  filed  in  this 
court.  The  sheriff  of  this  court  and  his  dep- 
uties Bhall  not  be  required  to  serve  process  of 
this  court  in  any  civil  cause,  or  criminal  case 
In  which  an  affidavit  of  insolvency  has  not 
been  filed  as  provided  by  law,  unless  his  fees 
for  such  service  shall  be  paid  or  secured  In 
advance  by  the  party  desiring  such  service; 
but  this  provision  shall  not  apply  to  any  serv- 
ice in  behalf  of  the  state,  nor  in  cases  of  ha- 
beas corpus. 

FILING  OF  TRANSCRIPT. 

Rule  12.  The  plaintiff  in  error  or  appellant 
■hall  file  in  the  supreme  court  at  the  time  re- 
quired by  law  a  duly  certified  transcript  of 


the  record  clearly  and  legibly  typewritten  or 
printed  In  black  ink,  and  within  the  same 
time  shall  serve  the  opposite  party  or  his  at- 
torney with  a  typewritten  or  printed  copy 
thereof,  preserving  in  said  copy  the  pages 
and  order  in  the  transcript.  Should  the  plain- 
tiff in  error  or  appellant  fall  to  comply  with 
the  provisions  of  this  rule  the  cause  may  be 
dismissed  on  motion  of  the  defendant  in  error 
or  appellee  upon  the  production  of  a  certifi- 
cate from  the  clerk  of  the  court  l)elo\v.  or 
from  the  judge  if  it  have  no  clerk,  that  a 
writ  of  error  or  appeal  has  been  sued  out  in 
such  court,  or  upon  producing  proof  that  no 
copy  has  been  served  on  the  opposite  party. 
Ten  days'  written  notice  of  such  motions 
shall  be  given  to  the  opposite  party.  The 
court  may  also  of  its  own  motion  dismiss  the 
cause  for  failure  to  comply  with  this  rule. 

HEARING  TO  BE  ON  TRANSCRIPT  AND 
ASSIGNMENT  OF  ERRORS. 

Rule  13.  No  cause  shall  be  heard  until  a 
complete  transcript  of  the  record  and  ab- 
stracts or  statements  of  the  transcript  shall 
be  filed  In  accordance  with  the  rules  of  this 
court,  and  no  assignment  of  errors  will  be 
heard  or  considered  that  has  not  been  filed 
with  the  clerk  of  the  court  below  at  the  time 
of  applying  for  the  transcript  of  the  record, 
as  provided  for  by  special  circuit  court  rules 
2  and  4,  adopted  June  term,  A.  D.  1805.  Wher- 
ever the  rules  of  this  court,  or  those  prescribed 
for  the  government  of  the  circuit  courts  for 
making  up  bills  of  exceptions  and  transcripts 
of  records,  shall  not  be  complied  with,  the 
writ  of  error  or  appeal  may  be  dismissed  by 
this  ccurt  on  motion  of  the  defendant  in  er- 
ror or  appellee,  upon  due  notice  to  the  oppo- 
site party  or  his  attorney,  or  by  the  court  on 
its  own  motion. 

INDEXING  RECORDS. 

Rule  14.  In  all  cases  in  which  a  record  shall 
come  into  this  court,  by  appeal  or  writ  of  er- 
ror, consisting  of  twenty  pages  or  upwards, 
exclusive  of  the  certificate  of  the  clerk,  and 
no  proper  index  is  filed  therewith,  the  clerk 
of  this  court  shall  make  an  index  of  such  rec- 
ord, giving  the  date  of  the  filing  of  each  pa- 
per, order  or  instrument  In  the  court  below, 
the  name  or  character  of  the  Instrument,  and 
the  page  of  the  record  where  the  same  may 
be  found.  Deeds,  contracts  and  the  like  shall 
be  described  by  the  names  of  the  parties 
thereto;  names  of  witnesses,  and  the  pages 
where  their  testimony  may  be  found  shall  al- 
so be  designated.  The  cost  of  making  such 
index  shall  be  taxed  in  the  bill  of  costs. 

DIMINUTION  OF  RECORD. 

Rule  15.  If  the  return  to  a  writ  of  error  or 
upon  an  appeal  shall  be  defective,  either  par- 
ty may,  upon  affidavit  specifying  the  defect, 
apply  to  one  of  the  Justices  of  this  court  In  va- 
cation for  an  order  that  the  necessary  correc- 
tion be  made  without  delay,  and  the  justice 
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may  make  such  order,  and  the  court  may  en- 
force obedience  thereto.  Upon  a  suggestion 
of  diminution  of  the  record,  the  court  may 
award  a  certiorari  directing  the  court  below 
to  make  a  further  return,  or  supply  the  neces- 
sary  paper  or  record;  or  may  make  an  order 
directing  the  necessary  return  to  be  made,  or 
the  paper  or  record  to  be  supplied.  The  affi- 
davit upon  which  the  motion  therefor  is 
based,  must  set  forth  the  substance  of  the 
paper  or  record  required  to  be  returned,  -so 
that  it  can  be  particularly  specified  In  the  cer- 
tiorari or  ordei.  and  also  that  the  same  was 
at  the  time  of  the  trial  or  hearing,  and  still 
remains,  on  tile  or  of  record  in  the  court  be- 
low, and  that  the  affiant  was  not  aware,  and 
could  not,  in  the  exercise  of  due  diligence, 
have  informed  himself  of  the  defect  in  the 
record,  so  as  to  have  had  it  made  complete 
before  the  filing  thereof  in  this  court,  and 
that  the  application  is  not  made  for  delay. 
But  no  suggestion  of  the  diminution  of  the 
record  sha'l  be  made  after  the  abstract  or 
statement  of  the  cause,  as  provided  by  rules 
of  this  court,  has  been  agreed  upon  by  the 
parties,  or  after  the  opposing  statement  in 
case  of  disagreement  has  been  filed,  without 
the  consent  of  both  parties. 

USE  OP  ORIGINAL  PAPERS. 

Rule  10.  Whenever  the  circuit  judge  shall 
deem  it  necessary  or  proper  that  an  original 
paper  or  record  shall  be  inspected  by  the  su- 
preme court,  he  may  order  the  same  to  be 
transmitted  in  such  manner  as  shall  seem 
proper,  and  this  court  will  in  that  case  con- 
sider such  original  In  connection  with  the 
transcript  of  the  proceedings. 

SUGGESTING  DEATH  OF  PARTIES. 

Rule  17.  Whenever,  pending  a  writ  of  er- 
ror or  appeal  in  this  court,  either  party 
shall  die,  the  proper  representatives  of  the 
personalty  or  realty  of  the  deceased  party, 
according  to  the  nature  of  the  case,  may  vol- 
untarily come  iu  and  be  admitted  parties  to 
the  suit,  and  thereupon  the  cause  shall  be 
heard  and  determined  as  in  other  cases;  and 
if  such  representatives  shall  not  voluntarily 
become  parties,  then  the  other  party  may 
suggest  the  death  on  the  record,  and  there- 
upon, on  motion,  obtain  an  order  that  unless 
such  representatives  shall  become  parties 
within  the  first  three  days  of  the  ensuing 
term,  the  party  moving  for  such  order  shall 
(If  defendant  In  error  or  appellee)  be  per- 
mitted to  have  the  writ  of  error  or  appeal 
dismissed;  and  if  the  party  so  moving  be 
plaintiff  In  error  or  appellant,  he  shall  be 
entitled  to  open  the  record,  and,  on  hearing, 
have  the  Judgment  or  decree  reversed  if  er- 
roneous; provided,  that  a  copy  of  such  order 
shall  be  published  In  some  newspaper  at  the 
seat  of  government  for  three  successive 
weeks,  beginning  at  least  thirty  days  before 
the  day  in  the  term  of  the  supreme  court 
at  which  the  hearing  shall  be  had;  and,  pro- 
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vlded  further,  that  personal  sevice  of  a  copy 
of  the  order  upon  the  personal  representa- 
tives shall  be  deemed  equivalent  to  and  a 
substitute  for  publication;  provided  also,  that 
if  any  party  to  the  suit  shall  die  after  the 
cause  has  been  submitted  upon  final  hearing 
in  this  court,  and  before  decision  rendered, 
it  shall  not  be  necessary  to  revive  the  suit 
against  such  deceased  party. 

GUARDIANS  AD  LITEM. 

Rule  18.  The  attorneys  and  guardians  ad 
litem  In  the  court  below  shall  be  deemed  the 
attorneys  or  guardians  ad  litem  of  the  same 
parties  in  this  court,  unless  others  are  duly 
appointed,  and  notice  thereof  given  to  the 
adverse  party. 

OBJECTIONS  MUST  APPEAR  IN  EQ- 
UITY RECORDS. 

Rule  19.  In  all  cases  of  equity  jurisdic- 
tion no  objection  shall  be  allowed  to  be  taken 
to  the  admissibility  of  any  deposition,  deed, 
or  other  exhibit  found  in  the  record  as  evi- 
dence, unless  objection  was  taken  thereto  In 
the  court  below  and  entered  In  the  record 
or  endorsed  thereon;  and  when  any  such  pa- 
per is  found  copied  Into  the  record  by  the 
clerk,  this  court  will  presume  that  the  same 
was  offered  In  evidence  or  used  In  the  court 
below. 

ABSTRACT  OF  RECORD. 

Rule  20.  In  every  writ  of  error  or  appeal 
in  civil  causes  hereafter  brought  to  this 
court,  the  attorney  for  the  plaintiff  in  error 
or  appellant  shall  prepare  and  have  clearly 
and  legibly  typewritten  or  printed  a  concise 
abstract  or  statement  of  the  transcript  show- 
ing the  pleadings  in  the  cause  in  the  order 
of  their  filing  by  dates,  the  rulings  of  the 
court  thereon,  the  issues  on  which  the  case 
was  tried,  and  the  facts  on  which  the  issues 
were  determined,  in  as  condensed  form  as  is 
practicable  and  consistent  with  a  fair  and 
clear  presentation  thereof,  together  with  a 
statement  of  the  assignments  of  error  relied 
on.  Four  copies  of  such  abstract  shall  be 
filed  with  the  clerk  of  the  supreme  court, 
and  one  copy  served  upon  the  defendant  in 
error  or  appellee  or  his  attorney,  on  or  be- 
fore the  day  to  which  the  cause  Is  returna- 
ble. The  cause  may  be  tried  upon  such  ab- 
stract or  statement  without  reference  to  the 
transcript,  unless  the  defendant  In  error  or 
appellee  shall  question  the  correctness  of 
such  abstract  in  some  specified  particular, 
which  he  may  do  by  filing  with  the  clerk 
of  this  court,  and  serving  upon  the  plaintiff 
in  error  or  appellant  or  his  attorney,  within 
fifteen  days  after  the  service  of  the  abstract 
upon  him  of  the  plaintiff  in  error  or  appel- 
lant, a  statement  of  his  exceptions  to  its 
correctness,  which  statement  must  be  clearly 
and  legibly  typewritten  or  printed,  with 
proper  reference  to  the  transcript  by  pages, 
showing  wherein  the  statement  Is  Incorrect 
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or  insufficient  The  court  will  determine  as 
between  the  opposing  statements  by  refer- 
ence to  the  transcript  If  the  plaintiff  in  er- 
ror or  appellant  shall  fail  to  comply  with 
this  rule,  the  cause  may  be  dismissed  on  mo- 
tion of  the  defendant  in  error  or  appellee,  of 
which  motion  the  plaintiff  in  error  or  appel- 
lant shall  have  ten  days'  notice,  but  the 
court  may,  if  good  cause  is  shown,  allow  fur- 
ther time  to  comply  therewith,  upon  such 
terms  as  It  may  deem  Just.  The  court  may 
of  its  own  motion  dismiss  the  cause  for  fail- 
ure to  comply  with  the  requirements  of  this 
rule.  The  provisions  of  this  rule  shall  ap- 
ply to  all  civil  causes  made  returnable  to 
the  January  term,  A.  D.  1896.  The  court 
may  by  order  require  a  compliance  with  this 
rule  as  to  any  case  now  pending  In  or  here- 
tofore submitted  to  the  court,  and  shall 
specify  in  such  order  the  time  for  riling  and 
serving  the  abstracts  and  counter  state- 
ments herein  provided  for. 

BRIEFS — WHEN  FILED  AND  WHAT  TO 
CONTAIN. 

Rule  21.  All  briefs  filed  in  this  court  shall 
be  printed  or  clearly  and  legibly  typewrit- 
ten. The  plaintiff  in  error  or  appellant 
shall,  within  forty-five  days  after  the  return 
day  of  the  cause,  file  with  the  clerk  of  this 
court  four  copies  of  his  brief  on  the  points 
relied  on  in  accordance  with  and  confined  to 
the  distinct  specifications  of  error  contained 
iu  his  assignments  of  error,  and  each  ground 
of  error  insisted  on  shall  be  argued  and 
separately  presented  and  numbered  in 
proper  order,  with  the  authorities  relied  up- 
on in  support  thereof.  The  briefs  shall  also 
contain  an  introductory  statement  of  the  na- 
ture and  result  of  the  suit,  and  a  succinct 
statement  of  the  facts  so  far  as  may  be  nec- 
essary to  a  proper  and  intelligent  under- 
standing of  the  points  presented.  In  cases 
where  it  may  be  necessary  for  the  court  to 
go  into  an  extended  examination  of  evidence, 
each  party  shall  briefly  state  the  leading 
facts  which  he  deems  established,  with  a 
reference  to  the  pages  of  the  abstract  or  rec- 
ord, as  the  case  may  be.  where  the  evidence 
of  such  facts  may  be  found.  The  clerk  shall 
Immediately  transmit  one  of  such  copies  to 
the  opposing  counsel,  and  the  others  shall 
be  for  the  use  of  the  justices.  Within  thirty 
days  after  receiving  the  copy  of  the  brief  of 
plaintiff  in  error  or  appellant,  the  defendant 
in  error  or  appellee  shall  In  like  manner  file 
with  the  clerk  of  this  court  four  copies  of 
his  brief,  one  of  which  shall  be  sent  to  the 
attorney  for  the  pluintiff  in  error  or  appel- 
lant, who  shall  within  ten  days  thereafter 
tile  three  copies  of  such  reply  as  he  may 
desire,  for  the  use  of  the  court.  Should  the 
plaintiff  in  error  or  appellant  fail  to  file  cop- 
ies of  his  brief  as  provided  for  by  this  rule, 
the  suit  shall  be  dismissed  on  motion  of  de- 
fendant in  error  or  appellee,  unless  good 
cause  for  the  failure  to  submit  be  shown. 
After  a  case  has  been  submitted  upon  briefs 


as  provided  by  this  rule,  no  supplemental 
briefs  will  be  permitted  to  be  filed  without 
consent  of  parties  or  special  order  of  this 
court 

ORAL  ARGUMENTS. 

Rule  22.  In  addition  to  the  submission  of  a 
cause  on  briefs  as  provided  by  the  rules  of 
this  court,  either  party  may  orally  argue  the 
case  if  desired,  in  which  case  a  memorandum 
for  such  oral  argument  shall  be  filed  with  the 
clerk  at  the  time  of  filing  the  briefs.  No 
cause  will  be  heard  orally  on  the  merits  until 
I  a  time  shortly  preceding  the  taking  up  of  the 
I  same  for  final  decision,  to  be  designated  by 
j  the  court,  unless  it  be  a  case  entitled  to  im- 
:  mediate  consideration  under  the  rules,  or 
I  that  shall  be  advanced  by  special  order  be- 
!  fore  submission  by  briefs.  The  day  for  oral 
argument  called  for  will  be  fixed  by  the  court 
In  due  time,  and  the  parties  or  their  counsel 
notified  thereof.  Nothing  in  these  rules  will 
preclude  the  court  from  requiring  oral  argu- 
ment in  any  case.   Unless  by  special  permis- 
sion of  the  court  not  more  than  two  counsel 
on  each  side  shall  argue  a  cause  orally,  nor 
will  extended  oral  arguments  be  permitted 
upon  mere  questions  of  fact 

DISMISSAL  OF  CAUSES  WHEN  SET- 
TLED. 

Rule  23.  When  any  cause  pending  in  this 
court  shall  be  settled  by  compromise  or  oth- 
erwise it  shall  be  the  duty  of  both  parties  to 
immediately  notify  the  court  of  such  settle- 
ment, and  the  plaintiff  in  error  or  appellant 
shall  within  ten  days  after  such  settlement 
file  in  the  supreme  court  a  praecipe  for  a  dis- 
missal of  the  cause,  and  the  same  shall  be 
dismissed.  This  rule  shall  apply  to  all  cases 
heretofore  brought  to  this  court,  as  well  as 
to  those  that  may  hereafter  be  brought 

VOLUNTARY  DISMISSAL  OF  CAUSES  IN 
VACATION. 

Rule  24.  The  plaintiff  in  error  or  appellant 
may  dismiss  the  writ  of  error  or  appeal  dur- 
ing vacation  by  filing  with  the  clerk  of  this 
court  a  praecipe  signed  by  bis  or  their  attor- 
ney of  record  in  this  court  dismissing  the 
same,  and  paying  the  costs  of  the  appeal  or 
writ  of  error;  and  upon  an  appeal  or  writ  of 
error  having  been  thus  dismissed,  it  shall  be 
the  duty  of  the  clerk  to  certify  the  fact  of 
such  dismissal  to  the  lower  court.  The  clerk 
shall  keep  a  docket  of  causes  so  dismissed, 
upon  which  he  shall  enter  the  date  of  the 
filing  of  the  praecipe,  and  of  the  payment  of 
the  costs,  and  of  such  certificate. 

DISMISSAL  FOR  WANT  OF  PROSECU- 
TION. 

Rule  25.  When  any  cause  shall  be  pending 
In  this  court  for  three  successive  terms  with- 
out any  steps  being  taken  therein  by  either 
party  it  shall  be  dismissed  at  the  cost  of  the 
plaintiff  In  error  or  appellant,  or  the  judg- 
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ment  or  decree  of  the  court  below  affirmed, 
In  the  discretion  of  the  court;  but  such  dis- 
missal shall  be  without  prejudice  to  a  mo- 
tion at  the  same  or  the  ensuing  term,  in  an 
extreme  case,  to  reinstate  the  case  upon 
terms  to  be  prescribed.  This  rule  shall  apply 
to  cases  heretofore  brought  to  this  court,  as 
well  as  to  those  that  may  hereafter  be 
brought. 

TAXATION  OP  COSTS. 

Rule  26.  When  any  civil  cause,  or  criminal 
case  in  which  an  affidavit  of  Insolvency  has 
not  been  filed  in  compliance  with  law,  shall 
be  dismissed  in  this  court,  judgment  for  costs 
shall  be  entered  against  the  plaintiff  in  error 
or  appellant.  When  a  judgment,  decree  or 
order  in  civil  causes  shall  be  affirmed  or  re- 
versed, the  prevailing  party  shall  recover  all 
the  costs  of  the  suit,  except  such  as  may  be 
taxed  in  favor  of  the  opposite  party  by  or- 
der of  the  court  as  costs  for  papers  unneces- 
sarily introduced  by  the  prevailing  party  into 
the  transcript.  When  there  shall  be  an  af- 
firmance In  part  and  a  reversal  in  part,  the 
costs  shall  be  awarded  in  the  discretion  of 
the  court  against  either  or  both  parties. 
When  costs  are  allowed,  the  amount  thereof 
shall  be  entered  In  the  body  of  the  judgment 
or  order.  Upon  the  decision  of  any  civil 
cause  the  clerk  of  the  supreme  court  in  tax- 
ing the  costs,  under  the  court's  direction,  In- 
cluding those  for  typewriting  or  printing  the 
transcript  of  the  record  and  copy  thereof, 
shall  tax  against  the  defendant  in  error  or 
appellee  all  the  costs  for  the  proper  presenta- 
tion of  all  papers,  proceedings  or  evidence 
necessary  to  a  review  of  the  assignments  of 
error  upon  which  the  plaintiff  In  error  or  ap- 
pellant shall  have  been  successful,  and  also 
of  all  papers,  proceedings,  or  evidence  that 
the  defendant  In  error  or  appellee  shall  have 
unnecessarily  directed  to  be  put  Into  the  rec- 
ord, and  shall  tax  against  the  appellant  or 
plaintiff  in  error  the  costs  of  all  papers,  pro- 
ceedings and  evidence  in  the  record  that  re- 
late to  the  assignments  of  error  upon  which 
he  shall  not  have  been  successful,  and  the 
costs  of  all  papers,  proceedings  and  evidence 
that  he  shall  have  unnecessarily  caused  to  be 
put  into  the  record. 

APPLICATIONS  FOR  REHEARINGS. 

Rule  27.  Rehearings  must  be  applied  for 
by  petition  in  writing  within  thirty  days  ati- 
er  the  filing  of  the  judgment,  decree  or  order 
of  the  court,  and  the  attention  of  the  court 
called  thereto,  unless  further  time  is  allowed 
by  the  court.  The  petition  shall  not  assume 
any  new  ground  or  position  not  taken  upon 
the  argument  or  In  the  points  made  upon 
which  the  cause  was  submitted,  but  must  set 
forth  concisely  the  particular  omission  or 
cause  for  which  the  judgment  is  supposed  to 
be  erroneous.  The  court  will  consider  the 
petition  without  argument.  A  petition  for  a 
rehearing  is  not  a  part  of  the  record  unless 
so  ordered  or  rehearing  granted. 


ISSUANCE  OF  MANDATE. 

Rule  28.  In  case  of  dismissal  of  any  suit  or 
the  affirmance  or  reversal  3f  any  judgment, 
decree  or  order,  it  shall  be  the  duty  of  the 
clerk  after  the  expiration  of  thirty  days  from 
the  filing  of  the  judgment,  decree  or  order  of 
this  court  to  transmit  to  the  court  below  a 
certified  copy  of  the  judgment,  decree  or  or- 
der of  this  court,  together  with  such  original 
papers  as  may  have  been  transmitted  from 
that  court,  and  to  issue  such  mandate  or 
process  as  may  be  directed  by  this  court  or 
required  by  law  or  the  rules  of  this  court,  un- 
less by  special  order  this  court  shall  other- 
wise direct. 

PLEADINGS  IN  PROHIBITION. 

Rule  29.  The  return  or  answer  to  the  sug- 
gestion in  writs  of  prohibition  in  the  courts 
of  this  state  having  jurisdiction  of  the  same, 
may  be  by  demurrer  or  plea,  as  in  ordinary 
personal  actions,  and  such  motions  as  are  ap- 
plicable to  ordinary  personal  actions  shall  be 
applicable  to  this  proceeding.  The  time  for 
the  return  of  the  rule  to  show  cause,  and  the 
filing  of  the  pleadings  in  such  cases,  may  be 
regulated  and  prescribed  by  the  court  in  each 
case  as  it  arises.  In  the  exercise  of  this  dis- 
cretion the  court  or  judge  will  have  due  re- 
gard to  the  rights  of  the  parties,  and  will 
regulate  the  practice  so  as  to  secure  as  speedy 
a  determination  of  the  cause  as  is  justified  by 
the  circumstances  of  each  case. 

STATE  CASES  ENTITLED  TO  PRECE- 
DENCE ON  FINAL  HEARING. 

Rule  30.  Causes  in  which  the  state  is  the 
real  party  in  interest,  including  criminal 
cases,  may  be  moved  in  behalf  of  the  state 
for  final  hearing  out  of  their  regular  order  on 
the  docket  at  any  time,  except  while  a  cause 
is  being  argued. 

ORIGINAL   CAUSE.   WHEN  ENTITLED 
TO  PRECEDENCE. 

Rule  31.  No  cause,  of  which  this  court  may 
have  original  jurisdiction  concurrently  with 
the  circuit  courts,  will  be  given  precedence 
over  appellate  causes  as  to  the  final  decision 
of  the  same,  unless  It  be  one  of  public  right, 
or  so  involving  public  Interests  as  to  require 
Its  advancement  upon  the  docket.  This  rule 
shall,  however,  not  apply  to  cases  of  habeas 
corpus. 

SERVICE  OF  NOTICES. 

Rule  32.  Service  of  all  papers  and  notices 
required  by  these  rules,  or  by  the  order  of 
this  court,  may  be  made  by  delivering  a  copy 
of  the  paper  or  notice  to  the  party  to  be 
served  (or  to  his  attorney  or  solicitor,  if  he 
have  one),  or.  In  his  absence,  by  leaving  the 
same  in  his  office  during  the  usual  office 
hours;  or  by  leaving  the  same  at  his  dwell- 
ing-house with  some  member  of  the  family  In 
which  he  resides,  of  the  age  of  fifteen  years; 
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or  by  depositing  in  the  post-office  direct- 
ed to  such  party  or  attorney  at  his  place 
of  residence,  securely  sealed  and  postpaid. 
When  service  is  made  otherwise  than  by  an 
executive  officer  of  this  court,  proof  thereof 
shall  be  made  by  affidavit 

TAKING  RECORD  FROM  CLERK'S  OF- 
FICE. 

Rule  33.  No  record  shall  be  suffered  by  the 
clerk  to  be  taken  away  from  his  office  or  the 


RULES.  xi 

court-room  except  by  the  justices  of  the 
court,  or  upon  the  order  of  the  court. 

INK  TO   BE  USED  IN  TYPEWRITTEN 
MATTER. 

Rule  34.  Whenever  the  rules  of  this  court 
provide  for  typewritten  transcripts,  abstracts, 
briefs  or  other  papers  or  proceedings,  the  use 
of  any  other  than  black  Ink  is  absolutely  pro- 
hibited, and  shall  be  cause  for  dismissal  of 
the  appeal  or  writ  of  error. 


Special  Rules  for  the  Government  of  the  Circuit  Courts,  in  the  Prep- 
aration of  Bills  of  Exceptions  and  Transcripts  of  Records 

in  Civil  Causes. 


BILLS  OF  EXCEPTIONS  IN  CIVIL 
CASES. 

Special  Rule  1.  In  all  civil  causes  every 
plaintiff  in  error  at  the  time  of  presenting  a 
bill  of  exceptions  to  the  judge  of  the  circuit 
court  to  be  made  up  and  settled  for  the  appel- 
late court,  whether  such  bill  of  exceptions  is 
to  be  made  up  from  memoranda  in  writing  of 
exceptions  to  rulings  of  the  court  during  the 
progress  of  the  trial  and  signed  in  open  court, 
or  otherwise,  shall  present  with  such  bill  an 
assignment  of  errors  covering  all  the  points 
that  he  Intends  to  present  in  and  by  such  bill 
of  exceptions  as  grounds  for  reversal,  and 
such  assignment  of  errors  shall  be  the  guide 
for  making  up  the  bills  of  exceptions,  and 
shall  be  made  a  part  thereof.  A  copy  of  such 
assignment  of  errors,  together  with  snch  no- 
tice of  the  application  for  the  settling  of  such 
bill  of  exceptions  as  the  circuit  Judge  may 
deem  reasonable,  shall  be  served  upon  the 
defendant  in  error  or  his  attorney;  and  no 
bill  of  exceptions  shall  be  settled  or  signed 
after  the  trial  of  a  cause  unless  the  notice 
herein  required  has  been  given.  If  any  as- 
signment of  error  presented  to  the  judge  is 
based  upon  the  refusal  of  the  court  to  grant 
a  new  trial,  on  the  ground  that  the  verdict 
is  contrary  to  the  evidence,  or  not  supported 
thereby,  or  if  the  defendant  in  error  shall  de- 
mand In  writing  that  all  the  testimony  shall 
be  reviewed  for  the  purpose  of  showing  that 
any  error  of  law,  either  as  to  the  admission 
or  rejection  of  testimony,  .or  as  to  a  charge 
given  or  refused,  is,  in  view  of  the  whole  tes- 
timony, a  harmless  error,  then  an  entirely 
separate  and  distinct  bill  of  exceptions  of  the 
evidence  adduced  at  the  trial  of  the  cause 
shall  be  made  up  and  signed  by  the  judge,  to 
be  known  as  the  "Evidentiary  Bill  of  Excep- 
tions." In  making  up  such  evidentiary  bills 
of  exceptions  nothing  shall  be  inserted  there- 
in but  the  testimony,  and  it  shall  contain  all 
the  evidence  adduced  at  the  trial,  which  shall 
be  stated  in  a  narrative  form,  omitting  repeti- 


tions and  questions,  except  when  the  trial 
judge  shall  be  satisfied  that  it  is  indispensa- 
ble for  the  questions  and  answers  to  be  stated 
in  order  to  secure  a  proper  understanding  of 
the  case  by  the  appellate  court  In  eviden- 
tiary bills  of  exceptions  the  introductory 
statement  of  the  testimony  given  orally  be- 
fore a  court  shall  be  as  follows:  "Thereupon 
the  (plaintiff  or  defendant,  as  the  case  may 
be.)  produced  and  caused  to  be  sworn  (here 
give  name  of  witness),  who  testified  as  fol- 
lows." The  Introductory  statement  to  any 
written  Instrument  read  in  evidence  shall  be: 
"Thereupon  the  (plaintiff  or  defendant)  intro- 
duced and  read  in  evidence  the  following  pa- 
per:" (then  set  out  the  paper).  The  intro- 
ductory statement  to  each  deposition  taken 
upon  commission  shall  be  as  follows:  "The 
(plaintiff  or  defendant)  offered  and  read  in  ev- 
idence the  following  written  deposition  of 
(give  name  of  witness),  taken  upon  commis- 
sion in  his  behalf."  No  portion  of  the  com- 
missions, instructions,  jurat,  signatures  or 
certificates  accompanying  such  depositions 
shall  ever  be  Inserted  in  an  evidentiary  bill 
of  exceptions.  If  the  assignment  of  errors 
presented  by  the  plaintiff  in  error  shall  not 
necessitate  the  making  up  of  an  evidentiary 
bill  of  exceptions,  as  herein  provided,  and  if 
the  defendant  in  error  shall  not  demand  in 
writing  that  such  bill  be  made,  the  bill  of  ex- 
ceptions made  up  and  signed  on  the  assign- 
ment of  errors  presented  shall  never  contain 
the  entire  evidence  adduced  at  the  trial  of 
the  cause,  but  only  such  brief  statement  of 
the  proofs  shall  be  included  therein  as  is  nec- 
essary to  show  clearly  the  propriety  or  im- 
propriety of  any  ruling  of  the  court  during 
the  trial  that  is  assigned  as  error,  or  only  such 
portion  of  the  evidence  that  may  have  been 
presented  on  any  issue  of  fact  that  may  have 
been  decided  at  any  time  prior  or  subsequent 
to  the  trial  of  the  cause,  and  upon  which  an 
error  has  been  assigned;  e.  g.,  if  the  facts 
upon  which  the  rulings  were  made  are  not 
disputed,  they  shall  be  stated  briefly  as  the 
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result  of  tbe  testimony,  and  if  they  are  In 
dispute.  It  will  be  sufficient  to  state  that  there 
was  testimony  produced  tending  to  prove 
them,  and  if  a  defect  in  the  proofs  Ib  the 
ground  of  the  exception,  such  defect  shall  be 
concisely  stated.  In  case  the  evidentiary  bill 
of  exceptions  is  made  up  at  the  instance  of 
the  defendant  in  error,  his  written  demand 
therefor  shall  be  included  in  such  bill,  imme- 
diately preceding  the  signature  of  the  judge. 

MAKING  UP  TRANSCRIPTS  BY  THE 
CLERK  IN  CIVIL  CAUSES. 

Special  Rule  2.  Hereafter  no  transcripts  of 
record  in  civil  causes,  either  at  law  or  In 
equity,  made  up  for  the  appellate  court 
shall  contain  any  papers,  matters  or  pro- 
ceedings that  are  not  necessary  for  a  clear 
and  full  presentation  of  some  point  or  ques- 
tion raised  by  the  assignment  of  errors  to 
l>e  relied  upon  in  the  appellate  court.  It 
shall  be  the  duty  of  the  attorney  for  the 
plaintiff  in  error,  when  he  applies  to  the 
clerk  for  the  transcript  of  the  record  in  any 
civil  cause,  to  file  in  the  office  of  the  clerk 
of  tbe  court  whose  judgment  is  to  be  re- 
viewed a  complete  assignment  of  all  errors 
that  he  Intends  to  rely  upon  in  the  appellate 
court,  including  those  presented  to  the  judge 
at  the  time  of  applying  for  any  such  bill  of 
exceptions,  as  well  as  those  that  may  be 
based  upon  matters  apparent  upon  the  rec- 
ord proper;  and  he  shall  also  at  the  same 
time  file  a  written  direction  to  the  clerk  in- 
dicating the  papers  and  proceedings  that  are 
to  be  copied  and  made  a  part  of  the  tran- 
script of  the  record,  and  those  that  are  to  be 
recited  therein,  and  also  those  that  are  to 
be  omitted  therefrom,  which  written  direc- 
tion shall  indicate  a  date  on  which  the  clerk 
shall  commence  the  making  up  of  such  tran- 
script, which  date  shall  be  fixed  at  not  less 
than  fifteen  days  after  the  date  of  the  filing 
of  such  written  direction;  and  a  copy  of  such 
assignment  of  errors  and  written  direction 
to  the  clerk  shall  be  served  on  the  defend- 
ant in  error  or  his  attorney  within  five  days 
after  it  is  tiled  with  tbe  clerk.  Such  as- 
signment of  errors  shall  be  the  guide  by 
which  the  transcript  of  the  record  Is  to  be 
made  up.  If  at  the  time  fixed  In  such  writ- 
ten direction  the  defendant  in  error  or  his 
attorney  shall  not  have  filed  an  additional 
written  direction  to  such  clerk,  requiring 
him  to  include  in  such  transcript  copies  or 
recitals  of  other  papers  or  proceedings  not 
required  In  the  written  direction  of  the  plain- 
tiff in  error  to  be  copied  or  recited,  tbe  clerk 
shall  prepare  the  transcript  as  directed  by 
the  plaintiff  in  error;  but  if  the  defendant  in 
error  shall  within  the  time  fixed  also  file  an 
additional  written  direction,  the  clerk  shall  in- 
clude in  the  transcript  the  matters  therein 
directed.  It  shall  not  be  necessary  to  enu- 
merate or  particularize  in  any  such  written 
directions  the  papers  Included  in  bills  of  ex- 
ceptions, but  it  shall  be  sufficient  to  desig- 
nate therein  any  bill  or  bills  of  exceptions 
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as  such.  The  clerk  shall  Include  In  such 
transcript  at  the  foot  thereof,  and  immedi- 
ately preceding  his  certificate,  a  copy  of  all 
such  written  directions  of  the  plaintiff  and 
defendant  in  error,  and  also  a  copy  of  the 
assignment  of  errors  filed  with  such  written 
direction.  Any  failure  or  omission  on  the 
part  of  the  plaintiff  in  error  to  file  with  the 
clerk  the  complete  assignment  of  errors  and 
written  direction  to  the  clerk,  or  to  serve  the 
defendant  in  error  or  his  attorney  with  cop- 
ies thereof  as  herein  provided,  shall  be  cause 
for  dismissal  of  the  writ  of  error  by  the 
appellate  court.  The  caption  of  all  tran- 
scripts of  records  upon  writs  of  error  or  ap- 
peals In  chancery  to  this  court  shall  be: 
"Transcript  of  Record  of  Proceedings  In  the 

Circuit  Court  of    County,  Florida,  In 

the  Suit  of  A.  B..  Plaintiff,  vs.  C.  D..  De- 
fendant, therein  lately  pending."  The  state 
ment  of  the  filing  of  each  paper  shall  be  as 
follows:  "On  (giving  date)  the  (plaintiff  or 
defendant)  filed  the  following  paper."  All 
endorsements  and  returns  upon  papers  shall 
be  omitted,  unless  the  Insertion  thereof  be 
necessary  to  review  a  ruling  thereon  which 
shall  have  been  assigned  as  error.  Those 
papers  and  proceedings  which  show  only  the 
jurisdiction  of  the  court,  or  the  regularity  of 
the  proceedings,  shall  not  be  copied  at 
length,  but  shall  be  recited,  unless  the  in- 
sertion in  full  be  necessary  to  review  an  er- 
ror assigned  as  to  them;  e.  g.: 

"On  (giving  date)  the  plaintiff  filed  bis 
praecipe  for  summons  ad  respondendum  to 
defendant." 

"On  (giving  date)  summons  ad  responden- 
dum issued." 

"On  (giving  date)  service  of  summons  was 
made  on  defendant." 

"On  (giving  date)  defendant  appeared," 
&c,  &c. 

All  orders  of  the  court  shall  be  prefaced 
only  as  follows:  "On  (giving  date)  the  court 
made  the  following  order." 

TRANSCRIPT  OP  RECORD. 

Special  Rule  3.  Plaint  in  a  In  error  and 
clerks  of  the  circuit  court  in  making  tran- 
scripts of  the  record  in  civil  actions  at  law 
for  the  supreme  court,  and  plaintiffs  in  error 
and  their  attorneys  In  framing  bills  of  excep- 
tions, shall  conform  as  near  as  may  be  to  the 
following  form: 

Form  of  Transcript  of  Record,  Including  Bills 
of  Exceptions  in  Civil  Causa  at  Law. 

Transcript  of  Record  of  Proceedings  in  the  Cir- 
cuit Court  of    County,  Florida,  in  the 

Suit  of  A.  B..  Plaintiff,  vs.  C.  D.,  Defendant. 
Therein  Pending. 

On  the    day  of   ,  189-,  the  plain- 

tiff filed  his  praecipe  for  summons  ad  responden- 
dum to  defendant. 

Note. — Praecipe  to  be  omitted  unless  some 
assignment  of  error  in  appellate  court  is 
based  thereon. 

On  the  day  of  ,  189-,  summons  ad 

respondendum  issued. 

Note.— Summons  to  be  omitted  unless  some 
error  in  appellate  court  is  assigned  there- 
on. 
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On  the 
gammons  was 


day  of 


189-,  service  of 


ma  de  on  defendant 
Note.  —  Endorsements  on  summons  to  be 
omitted  unless  called  in  question  by  some 
assignment  of  error  in  appellate  court. 

On  the    day  of  ,  189-,  defendant 

appeared. 

On  the    day  of   ,  189-.  plaintiff 

filed  his  declaration  in  the  words  and  figures  fol- 
lowing: 

(Here  insert  the  declaration  in  full,  includ- 
ing cause  of  action,  omitting  endorsements 
thereon.) 

On  the    day  of   ,  189-.  defendant 

filed  the  following  demurrer  to  the  declaration: 
(Here  insert  demurrer  in  full  if  any  as- 
signment of  error  for  the  appellate  court 
is  based  upon  the  ruling  of  the  court 
thereon;  and  if  not,  omit  the  same.) 
On  the    day  of   ,  189-,  the  plain- 

tiff joined  issue  upon  the  demurrer  of  defendant. 

On  the    day  of   ,  180-,  the  court, 

after  due  notice  given  of  the  hearing,  made  the 
following  ruling  upon  said  demurrer: 

(Here  insert  the  ruling  in  full  if  any  assign- 
ment of  error  for  the  appellate  court  is 
based  thereon;  and  if  not,  the  ruling  to  be 
omitted.) 

On  the    day  of   .  189-,  the  plain- 

tiff, by  leave  of  the  court,  filed  the  following 
amended  declaration: 

(Here  insert  amended  declnrntion  in  full, 
omitting  endorsements  thereon.) 

On  the    day  of   ,  189-.  defendant 

filid  the  following  plea  (or  pleas): 

(Here  insert  plea  or  pleas  in  full,  omit- 
ting endorsements  thereon.) 


On  the 


day  of 


189-.  plaintiff 


filed  the  following  demurrer  to  defendant's  plea 
(or  pleas): 

(Here  insert  the  demurrer  in  full  if  any  as- 
signment of  error  for  the  appellate  court  is 
based  thereon;  and  if  not,  the  same  to  be 
omitted.) 

On  the   day  of   ,  189-.  defendant 

joined  issne  upon  the  plaintiffs  demurrer  to  his 
plea  (or  pleas). 

On  the    day  of   ,  189-,  the  court, 

after  due  notice  given,  made  the  following  rul- 
ing upon  the  plaintiff's  demurrer  to  defendant's 
plea  (or  pleas). 

(Here  insert  ruling  in  full  if  any  assign- 
ment of  error  for  the  appellate  court  is 
based  on  such  ruling;  and  if  not,  the 
same  to  be  omitted.) 

On  the    day  of   .  189-,  defendant, 

by  leave  of  the  court,  filed  the  following  amend- 
ed plea: 

(Here  insert  the  amended  plea  in  full.) 

On  the    day  of   ,  189-.  plaintiff 

filed  the  following  replication  to  defendant's  plea 
(or  pleas) : 

(Here  insert  the  replication  in  full,  omit- 
ting endorsements  thereon.) 
On  the  day  of  ,  189-.  the  defend- 
ant filed  the  following  demurrer  to  plaintiff's 
replication : 

(Here  insert  the  demurrer  in  full  if  any  as- 
signment of  error  for  the  appellate  court  is 
based  thereon;  and  if  not,  the  same  is  to 
be  omitted.) 

On  the    day  of   .  ISO-,  plaintiff 

joined  issue  upon  the  defendant's  demurrer  to 
his  replication. 

On  the    day  of   ,  180-.  the  court, 

after  due  notice  given,  made  the  following  rul- 
ing on  such  demurrer  : 

(Here  insert  the  ruling  in  full  if  any  as- 
signment of  error  for  the  appellate  court  is 
based  thereon;  and  if  not,  ihe  same  to  be 
omitted.) 

On  the    day  of   ,  189-,  defendant 

joined  issue  upon  the  replication  of  plaintiff. 
Note. — In  making  up  the  transcript,  the  fore- 
going forms  should  be  varied  to  conform 
to  the  pleadings  and  proceedings  had 
thereon  in  each  particular  case,  guided  by 
the  assignments  of  error  filed  for  the  ap- 


pellate court;  and  all  pleadings  that  have 
been  abandoned  or  eliminated  by  demurrer 
or  motion,  upon  which  no  error  is  as- 
signed for  the  appellate  court,  must  be 
omitted  from  the  transcript  of  the  record. 

On  the   day  of  ,  180-,  at  a  term 

of  said  court,  came  the  respective  parties  by 
their  attorneys  and  submitted  said  cause,  on  the 
issues  joined  between  them,  to  a  jury,  who 
were  duly  sworn  according  to  law,  and  who, 
having  heard  the  evidence,  the  charge  of  the 
court  and  argument  of  counsel,  returned  the 
following  verdict: 

(Here  insert  verdict  in  full.) 
On  the  day  of  ,  189-,  the  defend- 
ant by  his  attorney  made  the  following  motion 
in  arrest  of  judgment: 

(Here  insert  motion  in  full  if  any  assign- 
ment of  error  for  the  appellate  court  is 
based  thereon;  and  if  not,  to  be  omitted.) 

On  the    day  of   ,  180-,  the  court 

made  the  following  ruling  on  such  motion: 

(Here  insert  ruling  of  court  if  any  assign- 
ment of  error  for  the  appellate  court  is 
based  thereon;  and  if  not,  the  same  to  be 
omitted.) 

On  the  day  of  ,  180-.  the  follow- 
ing judgment  upon  the  verdict  of  the  jury  was 
entered  by  the  court: 

(Here  insert  judgment  In  full.) 
Note.— Here  insert  all  charges  that  may 
have  been  given  to  the  jury  in  writing  and 
made  a  part  of  the  record  in  accordance 
with  section  1089,  R.  S.,  as  amended  by 
chapter  4388,  Laws  of  1895.  and  that 
have  been  directed  by  either  plaintiff  or 
defendant  in  the  written  demands  filed 
with  the  clerk  to  be  inserted  in  the  tran- 
script of  the  record. 

On  the   day  of   ,  189-,  during  the 

same  term  (or  on  the  day  of  .  189-. 

after  the  adjournment  of  said  term,  by  virtue 
of  a  special  order  to  that  effect,  as  the  case 
may  be.)  the  defendant  made  up  and  tendered 
his  bill  of  exceptions,  which,  after  due  notice, 
v*as  settled  and  signed  by  the  judge:  which 
said  bill  of  exceptions  is  in  the  words  and  fig- 
ures following,  to-wit: 

(Here  insert  bill  of  exceptions.) 

Form  of  Bills  of  Exceptions. 


In  the  Circuit  Court  of 


County.  Florida. 


I, 


Term.  189-. 

 ,  judge  of  the  circuit  court  of  the 

judicial  circuit  of  the  state  of  Florida,  do 
hereby  certify  that  during  the  progress  of  the 
cause  pending  in  said  court,  wherein  A.  B.  was 
plaintiff,  and  C.  D.  was  defendant,  the  follow- 
ing proceedings  were  had,  viz: 

On  the    day  of  ,  189-,  during  the 

term  of  said  court  (or  in  vacation,  as  the  case 
may  be.)  the  defendant  filed  the  following  pe- 
tition for  a  change  of  venue: 

(Here  insert  petition  in  full  if  any  error  is 
assigned  thereon:  and  if  not.  the  same  to 
be  omitted.) 

On  the    day  of   ,  189-.  during  a 

term  of  said  court  (or  in  vacation,  as  the  case 
may  be.)  said  petition  came  on  to  be  heard,  and 
the  following  evidence  was  introduced  in  sup- 
port of  and  in  opposition  thereto: 

(Here  insert  the  evidence  introduced  for 
and  against  the  petition,  provided  an  as- 
signment of  error  for  the  appellate  court 
is  based  thereon;   and  if  not,  the  same 
to  be  omitted.) 
Thereupon  the  court  denied  said  petition,  to 
which  ruling  the  defendant  then  and  there  ex- 
cepted. 

On  the    day  of   ,  189-,  during  a 

term  of  said  court  the  defendant  made  the  fol- 
lowing motion,  and  filed  therewith  the  follow- 
ing affidavit  for  a  continuance  of  said  cause: 
(Here  set  out  the  motion  and  affidavit  for 
continuance.) 
Said  motion  coming  on  to  be  heard  on  the 
 day  of  ,  189-,  during  term  time,  the 
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following  evidence  was  introduced  for  and 
against  the  same: 

(Here  insert  the  evidence  introduced  for  and 
against  the  motion,  provided  an  assign- 
ment of  error  be  based  thereon;   and  if 
not,  the  same  to  be  omitted.) 
Upon  consideration  of  said  motion  by  the 
court,  the  same  was  overruled,  to  which  ruling 
the  defendant  then  and  there  excepted. 

Note.— If  there  be  any  other  motion  before 
the  trial  of  the  cause,  the  ruling  upon 
which  has  been  excepted  to  and  assigned 
as  error  for  the  appellate  court,  it  should 
be  inserted  in  the  bill  of  exceptions  in  a 
manner  similar  to  that  above  stated  in 
cases  of  applications  for  change  of  venue 
or  motion  for  continuance. 

On  the    day  of   ,  189-,  during  a 

term  of  said  court,  the  issues  joined  between 
the  said  parties  came  on  to  be  tried  before  a 
jury,  and  thereupon  the  plaintiff  produced  and 
offered  in  evidence  the  following  paper: 

(Here  set  out  the  paper  in  full.) 
But  to  the  reading  of  the  same  in  evidence  the 
defendant   then    and   there  objected   on  the 
grounds: 

(Here  state  the  grounds  of  the  objection.) 
But  the  said  judgy  overruled  said  objections, 
and  admitted  the  said  paper  in  evidence,  to 
which  ruling  the  defendant  then  and  there  ex- 
cepted. 

And  the  said  plaintiff  further  to  maintain  the 
issues  on  his  behalf  then  and  there  produce*!  as 
a  witness  J.  K.,  and  offered  to  prove  by  him  that: 
(Here  state  in  substance  whnt  was  intend- 
ed to  be  proven.) 
But  to  the  admission  of  the  said  .1.  K.  as  a  wit- 
ness (or  to  the  admission  of  the  said  matters 
so  offered  to  be  proven)  the  defendant  did  then 
and  there  object,  on  the  grounds  that: 

(Here  state  the  grounds  of  objection.) 
But  the  said  judge  did  then  and  there  overrule 
said  objections,  and  admitted  said  evidence,  to 
which  ruling  defendant  then  and  there  excepted. 
Note.— All  rulings  of  the  court  admitting  or 
rejecting  evidence  either  for  or  against  the 
plaintiff  or  defendant  that  are  excepted  to 
and  assigned  as  error  for  the  appellate 
court  must  be  stated  in  similar  manner 
to  the  above. 
The  said  parties  having  concluded  and  sub- 
mitted their  evidence,  the  court  thereupon  gave 
the  following  instruction  to  the  jury  at  plain- 
tiffs request  (or  on  its  own  motion,  as  the  case 
may  be): 

(Here  insert  the  charge  in  full  that  is  ex- 
cepted to,  with  its  proper  number.) 
Tj  the  giving  of  which  said  charge  the  defend- 
ant excepted. 

The  said  charge  was  predicated  upon  the  fol- 
lowing state  of  facts,  or  facts  that  the  testimo- 
ny tended  to  prove: 

(Here  give  briefly  and  concisely  the  sub- 
stance of  such  portions  only  of  the  proof 
as  are  pertinent  to  the  charge,  and  upon 
which  it  was  predicated.) 
Thereupon  the  defendant  requested  the  court 
to  give  the  following  charge  to  the  jury: 

(Here  give  the  charge  in  full,  with  its  prop- 
er number.) 

But  the  court  refused  to  give  said  charge,  to 
which  refusal  the  defendant  excepted. 

The  said  charge  was  predicated  upon  the  fol- 
lowing state  of  facts,  or  facts  that  the  testimo- 
ny tended  to  prove: 

(Here  give  briefly  and  concisely  the  sub- 
stance of  such  portions  only  of  the  proof 
as  are  pertinent  to  the  charge,  and  upon 
which  it  was  predicated.) 
Note.— All  charges  given  or  refused,  upon 
which  exceptions  are  taken,  and  upon 
which  errors  are  assigned  for  the  appel- 
late court,  may  be  inserted  as  indicated 
above,  and  if  the  proof  or  statement  of 
what  the  evidence  tended  to  prove  is 
Bought  to  be  given,  the  same  must  follow 
each  charge  predicated  upon  it   If  the 


supposed  injury  of  any  charge  given  or  re- 
fused by  the  court,  that  is  assigned  as  er- 
ror, is  deemed  to  be  corrected  by  another 
charge  or  charges  not  excepted  to  and  not 
assigned  as  error,  the  judge,  in  settling 
the  bill  of  exceptions,  shall,  at  the  request 
of  defendant  in  error,  or  of  hia  own  mo- 
tion, insert  such  charge  or  charges  in  the 
bill  of  exceptions  immediately  following 
the  charge  excepted  to,  unless  such  cor- 
recting charge  or  charges  were  given  in 
writing  and  made  a  part  of  the  record  as 
provided  by  statute. 
The  said  cause  having  been  submitted  to  the 
jury  by  the  court  under  its  charges,  and  the 
jury  having  rendered  a  verdict  for  the  plain- 
tiff against  the  defendant,  the  defendant  on 

the    day  of   ,  18&-,  at  the  term  of 

the  court  aforesaid,  made  and  submitted  the  fol- 
lowing motion  for  a  new  trial: 
(Here  insert  the  motion  in  full.) 

On  the  day  of  ,  189-,  at  the  term 

aforesaid  (or  at  a  subsequent  term,  if  the  mo- 
tion be  continued.)  the  said  motion  coming  on 
to  be  beard,  the  following  evidence  was  intro- 
duced for  and  against  the  same: 

(Here  insert  any  evidence  that  may  have 
been  introduced  after  the  trial  for  and 
against  the  motion.) 
Upon  consideration  of  said  motion  the  court, 

on  the    day  of   .  189-,  during  the 

said  term  (or  at  a  subsequent  term,  if  the  mo- 
tion be  continued.)  denied  the  same,  to  which 
ruling  the  defendant  excepted. 

(Here  insert  assignment  of  errors  present- 
ed to  the  judge  at  -he  time  of  applying 
for  the  settlement  of  the  bill  of  exceptions ) 
And  inasmuch  as  the  said  several  matters  ob- 
jected to  or  insisted  upon  and  considered  by  the 
court  do  not  appear  by  the  record,  the  said  de- 
fendant did  on  the    day  of   ,  18£-, 


during  said  term  (or  on  the 


day  of 


18J)-,  after  the  _  expiration  of  said  term,  by 
virtue  of  a  special  order  herein  made)  propose 
this  his  bill  of  exceptions  to  the  said  rulings 
of  said  judge  and  request  him  to  sign  the  same, 
which,  after  due  notice  to  the  opposite  party  or 

his  attorney,  is  done  this    day  of   . 

1S9-. 


Judge  of  the  Circuit  Court  of  the   

Judicial  Circuit  of  Florida. 

Note. — If  there  is  an  assignment  of  error  to 
be  insisted  on  in  the  appellate  court  predi- 
cated on  the  refusal  of  the  court  to  grant 
a  new  trial  on  the  ground  that  the  ver- 
dict is  contrary  to  the  evidence,  or  not 
supported  thereby,  or  if  the  defendant 
shall  have  demanded  in  writing  that  all 
the  evidence  adduced  at  the  trial  shall  be 
submitted  to  the  appellate  court,  then  an 
"evidentiary  bill  of  exceptions"  will  be- 
come necessary,  to  be  settled  and  signed 
by  the  judge,  entirely  separate  and  dis- 
tinct from  the  foregoing  bill  of  exceptions, 
and  shall  contain  all  of  the  evidence,  and 
nothing  but  the  evidence,  adduced  at  the 
trial  of  the  cause,  and  to  be  inserted  here 
immediately  following  the  foregoing  bill 
of  exceptions. 

The  evidentiary  bill  of  exceptions  shall  be 
in  the  following  form,  viz.: 

In  the  Circuit  Court  of   County,  Florida. 

Evidentiary  bill  of  exceptions  containing  the 
evidence  adduced  on  the  trial  of  the  cause 
wherein  A.  Bv  was  plaintiff,  and  C.  D.  was  de- 
fendant, made  up  and  settled  at  the  instance 
of  the  plaintiff  in  error  in  support  of  an  as- 
signment of  error  predicated  on  the  refusal  of 
the  court  to  grant  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence, 
or  not  supported  thereby,  (or  on  the  written  de- 
mand of  the  defendant  in  error,  as  the  case 
may  be). 

1  hereupon  the  plaintiff  produced  and  caused 

to  be  sworn    (give  name  of  witness),  who 

testifled  as  follows: 
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(Here  give  testimony  of  witness  in  narra- 
tive form,  omitting  repetitions  and  ques- 
tions, except  when  the  trial  judge  shall 
be  satisfied  that  the  questions,  together 
with  the  answers,  are  indispensable  for  a 
proper  understanding  of  the  case  by  the  ap- 
pellate court.) 
Thereupon  the  plaintiff  introduced  and  read 
in  evidence  the  following  paper: 
(Here  set  out  the  paper  in  full.) 
The  plaintiff  offered  and  read  in  evidence  the 
following  written   deposition   of  - — ■ — 
name  of  witness),  taken  upon  commission  in  his 
behalf: 

(Here  give  deposition  of  witness  in  narra- 
tive form,  omitting  interrogatories,  unless 
the  judge  shall  deem  them  indispensable 
to  a  proper  understanding  of  the  case  by 
the  appellate  court,  and  omitting  the  com- 
missions, instructions,  jurats,  signatures 
or  certificates  accompanying  such  deposi- 
tions. If  the  interrogatories  are  given,  the 
answer  to  each  must  follow  immediately 
after  it.) 

Note.— Testimony  In  behalf  of  defendant  to 
be  set  forth  in  the  same  way,  and  all  ex- 
ceptions to  evidence  of  either  party,  or  the 
rulings  thereon  by  the  court,  to  be  omitted 
from  this  evidentiary  bill  of  exceptions. 
If  the  evidentiary  bill  of  exceptions  be 
made  up  and  settled  on  the  written  de- 
mand of  the  defendant  in  error,  such  de- 
mand shall  be  inserted  here  at  the  close 
of  the  evidence,  and  before  the  certificate 
of  the  judge. 

1.   ,  judge  of  the  circuit  court  of  the 

 judicial  circuit  of  Florida,  do  hereby  cer- 
tify that  the  foregoing  evidentiary  bill  of  excep- 
tious  contains  all  the  evidence  adduced  at  the 
trial  in  the  above  stated  cause. 


Judge  of  the  Circuit  Court  of  the   

Judicial  Circuit  of  Florida. 
On  the  day  of  ,  189-.  the  defend- 
ant filed  his  praecipe  with  the  clerk  of  the  cir- 
cuit court  for             county,  for  writ  of  error 

and  scire  facias  ad  audiendum  errores,  in  the 
words  and  figures  following: 

(Here  insert  praecipe  for  writ  of  error  and 
scire  facias  ad  andienduin  errores  in  com- 
mon law  actions.) 
On  the   day  of  .  189-.  writ  of  er- 
ror and  scire  facias  ad  audiendum  errores  is- 
sued. 

On  the  day  of  .  189-.  the  defend- 
ant filed  his  bond,  which,  with  the  approval 
thereof,  is  in  the  words  and  figures  following: 
(Here  insert  bond  and  approval.) 
Note. — The  complete  assignment  of  errors 
filed  with  the  clerk  at  the  time  of  apply- 
ing for  a  transcript  of  the  record  for  the 
appellate  court,  together  with  the  written 
demands  of  the  parties  for  making  up  the 
transcript,  shall  be  inserted  here. 

Certificate  of  Clerk. 

I,  ,  clerk  of  the  circuit  court  in  and  for 

the  county  of   .  state  of  Florida,  do  here- 
by certify  that  the  foregoing  pages  numbered 

from  one  to    inclusive  contain  a  correct 

transcript  of  the  record  of  the  judgment  in  the 
case  of   .  plaintiff,  against   .  defend- 
ant, and  a  true  and  correct  recital  and  copy  of 
all  such  pa|iers  and  proceedings  in  said  cause, 
as  appears  upon  the  records  and  files  of  my  of- 
fice, that  have  been  directed  to  be  included  in 
said  transcript  by  the  written  demands  of  the 
said  parties. 

In  testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  circuit  court, 
this  day  of  ,  180- . 

Clerk  of  the  Circuit  Court  for  the  County 

of  . 

Note.— If  the  plaintiff  in  the  court  below 
sues  out  the  writ  of  error,  the  above 
form  must  be  varied  to  suit  the  change 


RULES.  xv 

of  circumstances;  and  in  oases  of  appeals 
in  chancery,  the  transcript  of  the  record 
shall  conform  as  near  as  practicable  to 
the  foregoing  form  of  transcript,  omit- 
ting, of  course,  the  requirements  as  to 
bills  of  exceptions. 

APPEALS  IN  CHANCERY. 

Special  Rule  4.  At  the  time  of  the  entry  of 
any  appeal  in  a  chancery  cause,  or  within  ten 
days  thereafter,  the  appellant  shall  file  with 
the  clerk  of  the  court  whose  decree  or  order 
is  appealed  from,  a  complete  assignment  of 
all  the  errors  he  intends  to  rely  upon  for 
reversal  in  the  appellate  court,  and  at  the 
same  time  he  shall  file  a  written  direction  to 
the  clerk  indicating  the  papers  and  proceed- 
ings that  are  to  be  copied  and  made  a  part  of 
the  transcript  of  the  record,  and  those  that 
are  to  be  recited  therein,  and  also  those  that 
are  to  be  omitted  therefrom,  which  written 
direction  shall  indicate  a  date  on  which  the 
clerk  shall  commence  the  making  np  of  such 
transcript,  which  date  shall  be  fixed  at  not 
less  than  fifteen  days  after  the  date  of  the 
filing  of  such  written  direction;  and  a  copy 
of  such  written  direction  and  assignment  of 
errors  shall  be  served  on  the  appellee  or  his 
attorney  within  five  days  after  It  is  filed 
with  the  clerk.  Such  assignment  of  errors 
shall  be  the  guide  by  which  the  transcript  of 
the  record  1b  to  be  made  up.  If  at  the  time 
fixed  in  such  written  direction  the  appellee 
or  bis  attorney  shall  not  have  filed  an  addi- 
tional direction  to  such  clerk  requiring  him 
to  include  in  such  transcript  copies  or  recitals 
of  other  papers  or  proceedings  not  required 
In  the  written  direction  of  the  appellant  to  be 
copied  or  recited,  the  clerk  shall  prepare  the 
transcript  as  directed  by  the  appellant;  but 
if  the  appellee  shall  within  the  time  fixed 
also  file  an  additional  written  direction,  the 
clerk  shall  also  include  the  matters  therein 
directed.  Any  failure  on  the  part  of  the  ap- 
pellant to  comply  with  the  foregoing  pro- 
visions shall  be  cause  for  dismissal  of  the  ap- 
peal by  the  appellate  court.  The  clerk  shall 
include  in  such  transcript  at  the  foot  thereof, 
and  immediately  preceding  his  certificate,  a 
copy  of  all  such  written  directions  of  the  ap- 
pellant and  appellee,  and  also  a  copy  of  the 
assignment  of  errors  filed  with  such  written 
directions.  When  the  evidence  in  a  chancery 
cause  is  incorporated  into  the  transcript,  all 
commissions  upon  which  depositions  were 
taken,  instructions  to  commissioners,  jurats, 
and  certificates,  and  oaths  of  commissioners 
shall  be  omitted,  unless  some  assignment  of 
error  is  predicated  thereon;  and  the  testi- 
mony, whenever  practicable,  shall  be  given  'n 
•narrative  form,  omitting  repetitions  and 
questions,  and  when  questions  are  included, 
the  answer  to  each  question  shall  be  placed 
in  the  transcript  immediately  following  the 
question  to  which  it  is  the  answer.  Sub- 
poenas to  defendants  and  witnesses,  and  the 
returns  thereon,  shall  be  omitted  from  the 
transcript,  unless  some  assignment  of  error  is 
predicated  thereon. 
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Supreme  Court  of  Florida,  June  Term,  A.  D.  1895. 


By  virtue  of  authority  conferred  by  sec- 
tion 1308,  Revised  Statutes,  it  is  ordered  as 
follows: 

I.  The  foregoing  rules  entitled  "Rules  for 
the  Government  of  the  Supreme  Court  of 
Florida,"  numbered  from  one  (1)  to  thirty- 
four  (34)  inclusive,  shall  be  the  rules  of  prac- 
tice in  said  supreme  court.  In  force  on  and 
after  the  15th  day  of  October,  1895,  in  all 
causes,  proceedings  and  matters  to  be 
brought  before  said  court;  and  all  the  rules 
heretofore  adopted  at  any  time  for  the  gov- 
ernment of  said  court  shall  become  abrogated 
and  rescinded  from  and  after  said  15th  day 
of  October,  1805.  All  causes,  proceedings 
and  matters  pending  or  brought  before  said 
court  prior  to  the  said  15th  day  of  October, 
1895,  shall  be  governed  by  the  rules  In  force 
up  to  said  date,  except  as  may  be  otherwise 
provided  by  the  rules  hereby  adopted. 

II.  The  foregoing  rules  of  practice  entitled 
"Special  Rules  for  the  Government  of  the 
Circuit  Courts,  in  the  Preparation  of  Bills  of 
Exceptions  and  Transcripts  of  Records  in 
Civil  Causes,"  and  numbered  from  one  (1)  to 
four  (4)  inclusive,  shall  be  the  rules  of  prac- 
tice in  said  circuit  courts  on  and  after  the 
first  day  of  December,  1895,  in  the  prepara- 


tion of  transcripts  of  records,  and  the  making 
up  and  settling  of  bills  of  exceptions  in  civil 
causes;  and  rules  numbered  98,  99,  100,  101 
and  103,  of  the  rules  of  practice  for  the  gov- 
ernment of  the  circuit  courts  in  common  law 
actions,  heretofore  adopted,  shall  become,  in 
so  far  as  they  are  in  conflict  with  the  spe- 
cial rules  hereby  adopted,  abrogated  from 
and  after  said  first  day  of  December,  1895,  to 
the  extent  that  they  affect  writs  of  error  and 
appeals  in  civil  causes. 

III.  It  is  further  ordered  that  the  rules 
hereby  adopted,  and  this  order,  shall  be  pub- 
lished in  the  35th  volume  of  the  Reports  of 
this  court,  and  also  that  the  same  be  pub- 
lished in  two  Issues  of  a  newspaper  pub- 
lished at  the  state  capital. 

I,  James  B.  Whitfield,  clerk  of  the  supreme 
court  of  the  state  of  Florida,  do  hereby  certify- 
that  the  foregoing  rules  and  orders  are  true 
copies  of  the  originals  as  recorded  upon  the 
minutes  of  said  court. 

In  witness  whereof  I  have  hereunto  set  my 
band  and  affixed  the  seal  of  the  supreme  court 
of  the  state  of  Florida,  at  Tallahassee,  the 
capital,  this  sixteenth  day  of  September,  A.  D. 

[Seal.]  JAMES  B.  WHITFIELD. 

Clerk  Supreme  Court,  State  of  Florida. 


AMENDMENT  TO  RULES. 


SUPREME  COURT  OP  FLORIDA. 

(Adopted  November  19th,  1895.) 


It  is  ordered  that  rule  8  of  the  Rules  for  the 
Government  of  the  Supreme  Court  of  Florida, 
adopted  September  16th,  1895.  (see  ante.  p.  vi], 
is  hereby  amended  so  as  to  read  as  follows: 

Rule  8  In  all  civil  cases  writs  of  error  may 
be  issued  by  the  clerk  of  this  court  upon  the 
praecipe  of  any  party  or  parties  entitled  to 
sue  out  such  writ,  or  of  a  practicing  attor- 
ney of  this  court  representing  such  party 
or  parties;  but  no  such  writ  shall  issue  in 
favor  of  an  original  plaintiff  in  any  suit 
where  such  plaintiff  is  required  to  have  first 


paid  all  costs  that  have  accrued  up  to  the 
time  when  the  writ  shall  be  prayed,  unless 
such  payment  shall  have  been  so  made.  Id 
all  cases  where  the  clerk  of  this  court  shall 
issue  a  writ  of  error  prior  to  the  filing  of  the 
transcript  of  the  record,  he  shall  insert  Id 
such  writ  as  a  qualification  of  the  command 
thereof,  and  immediately  after  the  word 
"writ,"  as  it  appears  in  the  form  now  used, 
the  following  words:  "Upon,  however,  the 
plaintiff  in  error  (naming  him  or  them)  hav- 
ing compiled  with  the  law  relative  to  the 
cost  of  the  transcript  of  the  record." 
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FIRST  NAT.  BANK  OF  ORLANDO  et  al.  v. 
KING. 

(Supreme  Court  of  Florida.  July  2,  1805.) 

Appki.ua te  Practice— Writ  of  Error,  Limita- 
tion of  Timb  lit  Which  to  Take— Scire  Facias 
to  Hear  Errors— Issuance  of  Both  Writs  at 
Same  Time  and  bt  Same  Officer. 

1.  No  formal  demand  for  a  writ  of  error  is 
prescribed  by  law,  and  when  such' a  writ  is  prop- 
erly issued  and  served,  and  brings  a  cause  to 
this  court  for  appellate  review,  the  presumption 
comes  with  it  that  some  sort  of  effective  de- 
mand had  been  made  for  itB  issuance;  and  this 
court  can  have  no  such  concern  in  the  formality 
of  that  demand  as  that  the  absence  of  any  tangi- 
ble eyidence  of  its  having  been  made  could  fur- 
nish a  ground  of  dismissal  of  such  cause  from 
this  court. 

2.  Writs  of  error  and  the  writ  of  scire  fa- 
cias ad  audiendum  errores  are  both  writs  of  this 
court,  to  be  tested  in  the  name  of  its  chief  jus- 
tice, and,  for  the  ministerial  duty  of  issuing  such 
write,  this  court,  under  our  statute,  has  two 
clerks,— the  clerk  proper  of  this  court,  and  the 
clerks  of  the  circuit  courts;  the  one  as  fully  au- 
thorized by  law  to  issue  either  or  both  of  such 
writs  from  and  for  this  court  as  is  the  other. 
I  he  derk  of  the  circuit  court  can  issue  the  writ 
of  error  in  a  cause,  and  then  the  clerk  proper  of 
this  court  can  issue  the  scire  facias  to  hear  er- 
rors in  the  same  cause,  making  it  returnable  to 
the  same  day  with  the  writ  of  error. 

3.  Where  the  writ  of  error  is  issued  and 
lodged  with  the  clerk  of  the  inferior  court,  whose 
judgment  is  to  be  reviewed,  within  the  six 
months  limited  for  the  bringing  of  such  writs, 
and  is  made  returnable  to  the  proper  time,  it  is 
not  necessary  that  the  scire  facias  to  hear  er- 
rors shall  be  either  issued  or  served  within  such 
limited  six  months,  but  may  be  effectually  and 
properly  issued  and  served  after  such  limited 
six  months  have  expired,  provided  it  is  made  re- 
turnable at  the  same  time  with  the  writ  of  er- 
ror, and  is  served  25  days  before  its  return  day. 

4.  The  scire  facias  to  hear  errors  should  be 
returned  to  and  filed  with  the  clerk  of  this  court 
at  least  by  its  return  day,  as  evidence  here  of  its 
proper  issuance  and  service:  but  where  it  is  in 
fact  so  returned  and  filed  subsequently  to  its  re- 
turn day,  but  before  any  motion  to  dismiss  the 
case  because  of  its  absence,  and  shows  upon  its 
face  and  by  the  officer's  return  thereon  that  it 
was  properly  and  seasonably  issued  and  served, 
*he  failure  to  file  it  here  on  or  before  its  return 
day 'in  such  a  case  furnishes  no  ground  for  dis- 
missal of  the  writ  of  error. 

(Syllabus  by  the  Court.) 

Action  by  Ziba  King  against  the  First  Na- 
tional Bank  of  Orlando  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.  Motion  to  dismiss  denied. 
v.l8so.no.l— 1 


Sparkman  &  Spnrkmsn,  for  the  motion. 
Beggs  &  Palmer,  opposed. 

TAYLOR,  J.  We  are  asked  by  motion  to 
dismiss  this  cause  upon  the  following 
grounds:  (1)  Because  no  petition  for  a  writ 
of  error  was  ever  filed  In  the  clerk's  office  of 
the  lower  court  from  whence  the  writ  in 
said  cause  Issued;  (2)  because  the  clerk  who 
issued  the  writ  of  error  in  said  cause  did  not 
issue  to  the  defendant  in  error  the  scire  fa- 
cias to  hear  errors;  (3)  because  said  scire 
facias  to  hear  errors  was  not  issued  within 
six  months  from  the  date  of  the  rendition  of 
the  Judgment  in  said  cause;  (4)  because  said 
scire  facias  to  hear  errors  was  not  filed  in 
this  court  until  the  22d  day  of  January,  A. 
D.  1895;  (5)  because  John  N.  C.  Stockton,  as 
receiver  of  the  First  National  Bank  of  Or- 
lando, was  not  made  a  party  to  this  suit,  al- 
though he  was  a  party  to  the  suit  in  the 
lower  court  at  the  time  of  the  rendition  of 
the  judgment  therein;  (6)  because,  although 
the  writ  of  error  was  issued  in  said  cause  on 
July  27,  1894,  and  was  served  August  27, 
1894,  the  scire  facias  to  bear  errors  was  not 
issued  until  the  8th  day  of  November,  A.  D. 
1894. 

There  is  no  merit  in  the  first  and  second 
grounds  of  this  motion.  Section  1270  of  the 
Revised  Statutes  provides  that  writs  of  er- 
ror shall  issue  on  demand  as  matter  of  right 
In  what  particular  form  this  demand  shall 
be,  and  whether  it  is  to  be  written  or  oral, 
is  nowhere  provided  for.  The  usual  prac- 
tice, we  believe,  is  to  file  with  the  clerk  a 
written  demand  therefor,  in  the  form  of  a 
praecipe  requesting  its  issuance;  but,  how- 
ever this  may  be,  when  such  a  writ  is  prop- 
erly issued  and  served,  and  brings  a  cause 
to  this  court  for  appellate  review,  the  pre- 
sumption comes  with  it  that  some  sort  of 
effective  demand  had  been  made  for  its  is- 
suance, and  this  court  can.have  no  such  con- 
cern in  the  formality  of  that  demand  as  that 
the  absence  of  any  tangible  evidence  of  its 
having  been  made  could  furnish  a  ground  of 
dismissal  of  the  cause  from  this  court  Al- 
though section  1273  of  the  Revised  Statutes 
provides  that  the  clerk  or  judge  issuing  the 
writ  of  error  shall  issue  to  the  defendant  in 
error  a  scire  facias  to  hear  errors,  yet  we  do 
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not  think  that  it  Is  Imperative  that  the  two 
writs  shall  be  issued  by  the  same  Individual 
official.  Both  writs  are  process  of  this  court, 
and  are  required  to  be  tested  in  the  name  ot 
the  chief  justice  of  this  court;  and,  which- 
ever clerk  issues  either  of  them,— the  clerk 
proper  of  this  court,  or  the  clerk  of  the  cir- 
cuit court,— he  acts,  In  Issuing  it,  as  the  min- 
isterial officer  of  this  court.  The  statute  au- 
thorizes both  writs  to  be  issued  by  the  clerk 
of  this  court  or  by  the  clerks  of  the  circuit 
courts,  and  when  the  clerk  of  a  circuit  court 
issues  either  of  them  he  acts  In  the  matter 
of  Its  issuance,  for  all  practical  purposes,  as 
the  clerk  of  this  court;  and,  for  the  minis- 
terial duty  of  Issuing  such  writs,  this  court, 
under  our  statute,  has  two  clerks,— the  clerk 
proper  of  this  court,  and  the  clerks  of  the 
circuit  courts,— the  one  as  fully  authorized 
by  law  to  issue  such  writs  from  and  for  this 
court  as  is  the  other,  and  we  cannot  see  that 
it  can  possibly  make  any  material  differ- 
ence as  to  which  of  them  issues  them,  or 
whether  the  one  clerk  issues  one  of  the  writs, 
and  the  other  clerk  the  other,  so  long  as 
both  of  the  writs  are  properly  tested  and  re- 
turnable together.  Our  judgment  is  that  the 
clerk  of  the  circuit  court  can  issue  the  writ 
of  error  in  a  cause,  and  that  the  clerk  of  this 
court  can  then  properly  issue  the  scire  facias 
to  hear  errors,  making  it  returnable  to  the 
same  day  with  the  writ  of  error,  as  was 
done  In  this  case. 

The  third,  fourth,  and  sixth  grounds  of  the 
motion  are  all  germane  to,  and  raise,  prac- 
tically, the  same  question.  The  judgment 
from  which  the  writ  of  error  was  taken  was 
rendered  on  the  14th  day  of  March,  1894; 
the  writ  of  error  was  issued  by  and  filed 
In  the  office  of  the  clerk  of  the  circuit  court 
where  the  judgment  was  rendered  on  the 
27th  day  of  July,  1894,  returnable  to  the  1st 
day  of  the  January  term,  1895,  of  this  court; 
the  scire  facias  to  hear  errors  was  not  is- 
sued until  November  8,  1894,  when  it  was 
Issued  by  the  clerk  of  this  court,  but  was 
made  returnable,  with  the  writ  of  error,  to 
the  first  day  of  the  January  term,  1895,  of 
this  court,  and  was  served  on  the  14th  day 
of  December,  1894,  just  25  days  before  the 
return  day  thereof.  It  Is  now  contended 
for  the  movants  that,  because  the  scire 
facias  to  hear  errors  was  not  issued  and 
served  on  the  defendant  in  error  until  after 
the  lapse  of  six  months  from  the  rendition 
of  the  judgment,  the  entire  proceeding  Is 
barred.  We  cannot  agree  with  this  conten- 
tion. The  limitation  prescribed  by  our  stat- 
ute (section  1271,  Rev.  St.)  is  aimed,  by  its 
express  language,  at  the  writ  of  error,  the 
words  used  being:  "All  writs  of  error  on 
judgments  in  civil  actions  shall  be  sued  out 
and  taken  within  six  months  from  the  date 
of  said  Judgment."  When  sued  out  and 
taken  within  this  prescribed  limit  of  time, 
it  can  be  made,  and  is  frequently  made,  re- 
turnable to  a  day  considerably  subsequent 
to  the  expiration  of  the  sixth  month  after 


the  rendition  of  the  judgment  Section  1273 
of  the  Revised  Statutes,  providing  for  the 
issuance,  service,  and  return  of  the  scire 
facias  to  hear  errors,  does  not  prescribe  or 
limit  the  time  when  such  writ  shall  issue 
or  be  served,  but  does  provide  that  It  shall 
be  returnable  with  the  writ  of  .  error,  and 
that  it  shall  be  served  at  least  25  days  be- 
fore its  return  day.  The  different  provisions 
of  the  statute  are  in  perfect  harmony,  and 
form  a  consistent  check,  the  one  upon  the 
other,  when  viewed  from  the  standpoint  of 
the  time  limited  for  taking  writs  of  error. 
First,  the  writ  of  error,  designed  to  carry 
the  subject-matter  of  the  cause  from  the 
trial  to  the  appellate  court,  must  be  "is- 
sued and  taken"  within  six  months  from  the 
rendition  of  the  Judgment  to  be  reviewed, 
and  it  must  be  made  returnable  to  the  first 
day  of  the  next  succeeding  term  of  the  ap- 
pellate court,  unless  such  first  day  shall  be 
less  than  30  days  from  the  date  of  the  writ; 
when  it  must  be  made  returnable  to  a  day 
in  such  next  succeeding  term  more  than  30 
and  not  more  than  50  days  from  the  date 
of  the  writ.  Thus  we  have  the  time  of  is- 
suance and  the  return  day  of  the  writ  of  er- 
ror definitely  fixed,  and  amply  guarded 
against  unreasonable  delays  or  procrastina- 
tion. While  the  exact  time  of  the  issu- 
ance or  service  of  the  scire  facias  to  hear 
errors,  designed  to  notify  the  defendant  in 
error  of  the  pendency  of  the  cause  in  the  ap- 
pellate court,  Is  not  fixed  or  limited  by  or 
with  reference  to  the  date  of  the  judgment, 
yet  it  is  limited  and  hedged  about  by  the 
terms  of  the  writ  of  error,  since  it  must  Is- 
sue a  sufficiently  long  time  before  the  return 
day  of  the  writ  of  error  as  to  enable  it  to 
be  made  returnable  to  the  same  day  with 
the  writ  of  error,  and  to  enable  it  to  be 
served  upon  the  defendant  in  error  25  days 
before  its  return  day. 

This  court,  in  Crippen  v.  Livingston,  12 
Fla.  638,  following  the  supreme  court  of  the 
United  States  in  Brooks  v.  Norris,  11  How. 
204,  held  that  the  filing  of  the  writ  of  er- 
ror with  the  clerk  of  the  court  whose  judg- 
ment is  to  be  reviewed  removes  the  record 
from  the  inferior  to  the  appellate  court,  and 
tliat  the  period  of  limitation  within  which 
such  writs  could  be  taken  or  brought  must 
be  calculated  according  to  such  filing  of  the 
writ  of  error  with  the  clerk  of  the  Inferior 
court.  And  this  court,  In  Sam  mis  v.  Wight- 
man,  25  Fla.  547,  0  South.  173,  still  follow- 
ing the  two  last  cases  cited,  has  held,  fur- 
ther, that  the  filing  of  the  writ  of  error  In 
the  court  where  the  judgment  was  rendered, 
within  the  statutory  period,  is  a  compliance 
with  the  statute  as  to  bringing  or  commen- 
cing the  writ,  and  that  the  service  of  the 
scire  facias  to  hear  errors  within  the  pre- 
scribed period  for  bringing  the  writ  is  not 
required.  Our  conclusion  is  that  where  the 
writ  of  error  is  issued  and  lodged  with  the 
clerk  of  the  inferior  court  whose  judgment 
is  to  be  reviewed  within  the  six  months  11m- 
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tted  for  the  bringing  of  such  writs,  and  is 
made  returnable  to  the  proper  time,  it  is 
not  necessary  that  the  scire  facias  to  hear 
errors  shall  be  either  issued  or  served  within 
such  limited  six  months,  but  may  be  effectu- 
ally and  properly  issued  and  served  after 
such  limited  six  months  have  expired,  pro- 
vided it  is  made  returnable  at  the  same  time 
with  the  writ  of  error,  and  is  served  25 
days  before  its  return  day.  Moore  v.  Spier, 
80  Ala.  129;  Klmbrell  v.  Rogers,  90  Ala.  339, 
7  South.  241.  The  scire  facias  to  hear  errors 
should  be  returned  to  and  filed  with  the 
clerk  of  this  court  at  least  by  its  return  day, 
as  evidence  here  that  it  has  been  properly 
Issued  and  served;  but  where  it  is  In  fact 
returned  to  and  filed  in  this  court  subse- 
quently to  the  return  day  thereof,  but  be- 
fore any  motion  to  dismiss  the  cause  be- 
cause of  its  absence,  and  it  shows  upon  its 
face  that  it  was  properly  Issued  and  served, 
the  failure  to  file  it  in  this  court  on  or  before 
Its  return  day  in  such  a  case  furnishes  no 
ground  for  dismissal  of  the  writ  of  error. 

The  fifth  ground  of  the  motion  is  without 
fact  to  sustain  it  John  N.  C.  Stockton  is 
Included  as  a  party  plaintiff  in  error  both  In 
the  writ  of  error  and  in  the  scire  facias  to 
hear  errors. 

The  motion  to  dismiss  is  denied. 


BROTHERS  v.  GUNNELS. 

{Supreme  Court  of  Alabama.  June  5,  1895.) 

Action  against  Administrator  db  Bonis  Non. 

A  judgment  recovered  against  an  adminis- 
trator in  chief  cannot  be  enforced  against  an  ad- 
ministrator de  bonis  non. 

Appeal  from  circuit  court,  Calhoun  county; 
Le  Roy  F.  Box,  Judge. 

Action  by  S.  D.  G.  Brothers,  administrator, 
against  D.  P.  Gunnels.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

This  was  a  suit  brought  on  a  judgment 
which  was  obtained  by  the  appellee,  D.  P. 
Gunnels,  in  the  circuit  court  of  Calhoun  coun- 
ty, against  one  Solomon  Bean,  who  was  the 
administrator  In  chief  of  the  estate  of  David 
E.  Hawkins,  deceased.  Bean  was  removed 
from  the  administration  of  the  estate  after  he 
had  moved  from  the  state  of  Alabama.  In  his 
stead,  a  man  by  the  name  of  Bobo  was  ap- 
pointed, who  also  moved  to  Texas,  and  he 
was  relieved  of  the  administration  of  said 
estate  for  that  reason.  Succeeding  him  was 
another  Bobo,  who,  as  an  administrator  de 
bonis  non,  completed  the  administration. 
While  the  last  Bobo  was  the  administrator 
of  the  estate,  Gunnels  made  a. motion  In  the 
circuit  court  of  said  county  for  a  revivor  of 
the  Judgment  against  said  Bobo.  The  court 
granted  the  motion,  and  his  action  was  re- 
versed by  this  court  in  the  case  of  Bobo  v. 
Gunnels,  92  Ala.  601,  8  South.  797.  The  said 
administrator  made  a  final  settlement  of  his 
administration.    Since  that  time  the  widow 
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of  deceased  has  died,  and  left  the  lands 
which  had  been  set  apart  to  her  as  dower 
and  a  homestead  unadmlnlstered.  The  ap- 
pellant, S.  D.  G.  Brothers,  was  appointed  ad- 
ministrator de  bonis  non  of  the  estate  of  Da- 
vid E.  Hawkins.  Thereupon  the  present 
suit  was  Instituted  by  the  appellee,  Gunnels, 
for  the  purpose  of  collecting  his  debt,  which 
was  evidenced  by  the  judgment  recovered  by 
him  against  Solomon  Bean,  the  former  ad- 
ministrator, as  stated  above.  The  defend- 
ant demurred  to  the  complaint  on  the  fol- 
lowing grounds:  (1)  The  complaint  shows  no 
cause  of  action  against  the  defendant;  (2) 
the  Judgment  sued  on  constitutes  no  cause  of 
action  against  the  present  defendant  The 
court  overruled  this  demurrer,  and,  upon  the 
defendant's  declining  to  plead  further,  judg- 
ment was  rendered  against  him,  in  favor  of 
the  plaintiff.  The  defendant  appeals,  and 
assigns  as  error  the  overruling  of  his  demur- 
rer to  the  complaint 

S.  D.  G.  Brothers,  for  appellant  Wm.  M. 
Harris  and  John  H.  Caldwell,  for  appellee. 

COLEMAN,  J.  The  only  question  present- 
ed by  the  record  Is  whether  a  judgment  re- 
covered against  an  administrator  in  chief 
gives  a  cause  of  action  against  an  adminis- 
trator de  bonis  non.  This  question  has  been 
settled,  by  numerous  decisions  of  this  court, 
adversely  to  the  appellee.  We  presume  the 
trial  court  was  misled  by  a  statement  In  the 
opinion  of  the  case  of  Bobo  v.  Gunnels,  92 
Ala.  001,  8  South.  797,  In  which  it  was  said 
that  the  question  would  be  treated  as  an 
open  one  If  it  should  come  before  us  again. 
There  has  been  no  statute  which  provides  for 
the  revival  of  such  a  judgment  against  an 
administrator  de  bonis  by  scire  facias,  nor 
which  declares  the  liability  of  an  administra- 
tor de  bonis  non  for  a  judgment  recovered 
against  the  administrator  in  chief.  Until 
the  law  has  been  changed  by  statutory  enact- 
ment, we  feel  bound  by  the  previous  deci- 
sions of  this  court,  In  which  the  principles  of 
law,  and  the  reasons  therefor,  are  fully  dis- 
cussed and  declared.  Graves  v.  Flowers,  51 
Ala.  402.  and  cases  cited;  Martin  v.  Ellerbe, 
70  Ala.  320;  Teague  v.  Corbitt,  57  Ala.  529; 
Starke  v.  Wilson.  65  Ala.  576. 

Reversed  and  remanded. 


WHITE  t.  WHITE. 

(Supreme  Court  of  Alabama.  June  6,  1895.) 

Election  to  Accept  Trust  —  Pbomisb  to  Fat 
Another's  Debt— Statute  or  Frauds — 
Failure  of  Consideration. 

1.  Where  a  fund  is  deposited  with  a  trustee 
to  pay  a  creditor,  who  is  free  to  accept  or  reject 
the  benefit  of  the  trust  the  fact  that  he  prose- 
cutes a  pending  suit  against  the  debtor  to  judg- 
ment, with  full  knowledge  of  all  the  circumstan- 
ces, shows  an  election  to  reject  the  trust. 

2.  Plaintiff  in  a  suit  against  L.  garnished 
S.,  who  admitted  an  Indebtedness  to  L.  of  an 
amount  larger  than  plaintiff's  claim.  Defendant 
claimed  that  he  had  a  transfer  of  part  of  said 
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indebtedness,  and  in  order  to  avoid  further  liti- 
gation, and  Bare  defendant  the  expense  of  prov- 
ing his  claim  under  the  transfer,  notes  of  S.  for 
an  amount  exceeding  his  indebtedness  both  to 
plaintiff  and  defendant  were  deposited  by  L. 
with  defendant,  with  the  understanding  that  de- 
fendant should  pay  plaintiff  his  claim  when  the 
notes  were  collected,  and  that  the  garnishment 
proceedings  should  be  discontinued.  Held,  that 
the  prosecution  of  the  garnishment  proceedings 
to  judgment  worked  a  total  failure  of  the  consid- 
eration for  defendant's  promise. 

3.  Code,  §  1732,  requires  both  the  promise  to 
pay  the  debt  of  another,  and  the  consideration, 
to  be  in  writing. 

Appeal  from  city  court  of  Anniston;  James 
W.  Lapsley,  Judge. 

Action  by  Elias  F.  White  against  John  L. 
White.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

The  complaint  contained  the  following 
counts:  (1)  "The  plaintiff  claims  of  the  de- 
fendant seven  hundred  and  fifty  dollars,  for 
money  received  1st  day  of  May,  1891,  to  the 
use  of  plaintiff,  and  which,  with  interest 
thereon,  Is  due  and  unpaid."  (2)  "The  plain- 
tiff claims  of  the  defendant  the  other  and  fur- 
ther sum  of  seven  hundred  and  fifty  dollars, 
due  from  him  as  follows:  Plaintiff  had  a 
suit  pending  against  L.  V.  White  for  the  sum 
of  five  hundred  and  twenty  dollars,  upon 
which  a  writ  of  garnishment  was  issued,  and 
served  upon  J.  L.  Simpson,  returnable  to  this 
court  The  said  Simpson  answered  an  in- 
debtedness to  said  L.  V.  White  of  $1,700.  The 
defendant  claimed  that  he  had  a  transfer  of 
$250  of  said  Indebtedness  due  from  said  Simp- 
son to  L.  V.  White,  and  which,  being  de- 
ducted, left  due  from  said  Simpson  to  L.  V. 
White  an  amount  sufficient  to  pay  plaintiff's 
said  demand  against  L.  V.  White,  with  inter- 
est and  costs,  whereupon,  in  order  to  save  the 
expenses  necessary  to  a  propounding  of  de- 
fendant's claim  in  said  suit,  it  was  agreed 
that  said  Simpson  might  pay  over  to  said  de- 
fendant the  amount  shown  to  be  due  said  L. 
V.  White,  and  the  defendant  then  agreed  and 
promised,  when  this  payment  should  be  made 
to  him,  after  deducting  the  amount  due  de- 
fendant, and  assigned  to  him,  of  said  indebt- 
edness, he  would  pay  plaintiff  a  sum  suffi- 
cient to  discharge  his  said  claim  against  L. 
V.  White,  and  all  costs.  And  plaintiff  avers 
that  said  Simpson,  under  and  by  virtue  of 
said  agreement,  paid  to  defendant  the  said 
sum  due  L.  V.  White,  and  upon  which  plain- 
tiff had  acquired  a  statutory  lien  by  service 
of  said  writ  of  garnishment,  and  plaintiff 
avers  that  said  defendant  has  failed  and  re- 
fused to  pay  to  plaintiff  the  said  sum  so  due 
him  by  said  L.  V.  White;  hence  this  suit." 
(3)  "Plaintiff  claims  of  the  defendant  seven 
hundred  and  fifty  dollars,  due  by  a  promise 
in  writing  dated  April  23,  1892,  as  follows: 
'I  have  collected  some  of  that  note,  and  Dr. 
Simpson  wrote  me  he  was  ready  to  pay  the 
rest  of  it,  and  if  Lem  [meaning  L.  V.  White] 
don't  come  by  the  time  Simpson  pays  the  rest 
of  the  note,  I  will  let  you  know  I  get  the  rest 
-of  the  money,  If  he  should  not  come,  I  will 


pay  it  off  myself.  I  would  rather  Lem  would 
come  and  settle  his  own  matters,  but  I  will 
get  all  the  money  in  my  hands,  and  yon  are 
sure  to  get  your  money.'  And  plaintiff  avers 
that  defendant  collected,  under  said  agree- 
ment set  out  in  the  second  count,  from  said 
Simpson,  the  balance  mentioned  In  said  writ- 
ing, and  has  wholly  failed  and  refused  to  pay 
plaintiff's  claim  of  said  money  so  collected 
from  said  Simpson,  garnishee,  as  aforesaid; 
and  plaintiff  avers  that  there  was  a  sufficien- 
cy of  said  funds  so  collected  by  defendant  in 
his  hands  to  pay  plaintiff's  said  demand,  after 
deducting  the  amount  due  him;  and  plaintiff 
avers  that  said  L.  V.  White  did  not  come  by 
the  time  Simpson  paid  the  defendant  the  said 
note,  and  the  defendant  has  wholly  failed  to 
pay  plaintiff  the  said  sum  so  due  from  said 
L.  V.  White,  which  defendant  so  promised  to 
pay;  hence  this  suit"  To  the  first  count  the 
defendant  pleaded  the  general  issue,  and,  as 
to  the  second  and  third  counts  of  the  com- 
plaint, he  pleaded  the  statute  of  frauds. 

Cassady,  Blackwell  &  Keith  and  A  P.  Agee, 
for  appellant  Caldwell,  Johnston  &  Acker 
and  Matthews  &  Whiteside,  for  appellee. 

BRICKELL,  C.  J.  The  trial  was  had  in 
the  court  below,  by  consent  of  the  parties, 
without  the  intervention'  of  a  jury,  and  the 
bill  of  exceptions  purporting  to  state  all  the 
evidence,  on  appeal,  the  statute  devolves  on 
this  court  the  duty  of  reviewing  the  findings 
and  conclusions  of  facts  on  which  the  judg- 
ment is  based.  As  we  collect  from  the  record, 
the  plaintiff  proposed  to  support  a  recovery 
on  the  count  for  money  had  and  received  on 
the  hypothesis  that  his  debtor,  L.  V.  White, 
had  deposited  with  the  defendant  the  promis- 
sory notes  of  one  Simpson  for  an  amount  ex- 
ceeding his  indebtedness  to  the  plaintiff,  with 
Instructions  to  pay  the  Indebtedness  to  the 
plaintiff  when  collection  of  the  notes  was 
made;  that  the  defendant  had  collected  the 
notes,  and,  on  demand,  had  refused  to  make 
the  payment  to  the  plaintiff.  If  it  be  con- 
ceded that  the  preponderance  of  the  evidence 
supports  this  hypothesis,  the  plaintiff  had  the 
election  to  accept  or  reject  the  trust  thereby 
created  for  his  benefit  The  duty  of  election 
rested  upon  him,  and  when,  as  the  undisputed 
evidence  shows  the  fact  to  be,  with  full 
knowledge  of  the  facts,  he  resorted  to,  and 
pursued  to  Judgment,  his  legal  remedies 
against  his  original  and  primary  debtor,  the 
creator  of  the  trust,  he  manifested  conclu- 
sively the  election  to  reject  the  trust  Henry 
v.  Murphy,  64  Ala.  240;  Coleman  v.  Hatcher, 
77  Ala.  217;  Fowler  v.  Bank  (N.  Y.  App.)  21 
N.  E.  172, 10  Am.  St.  Rep.  479,  and  note,  487. 
Upon  this  count  of  the  complaint  there  could 
not  of  consequence,  be  a  recovery. 

And  if  it  be  conceded,  that  the  evidence 
supports  the  making  of  the  promise  on  a  suf- 
ficient consideration,  alleged  in  the  second 
count  of  the  complaint  the  transaction  In- 
volves a  corresponding  promise  on  the  part  of 
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the  plaintiff,  the  performance  of  which  was 
the  consideration  of  the  promise  of  the  de- 
fendant The  benefit  which  It  was  intended 
should  accrue  to  the  defendant  was  the  for- 
bearance of  the  plaintiff  to  prosecute  the  gar- 
nishment against  Simpson,  thereby  enabling 
the  defendant  to  collect  from  Simpson  the 
debt  it  was  the  object  of  the  garnishment  to 
subject,  and  saving  the  defendant  from  the 
occasion  and  expense  of  propounding  his 
claim  to  such  part  of  the  debt  as  he  claimed 
in  priority  of  the  garnishment  The  consent 
of  the  plaintiff  that  Simpson  should  pay  the 
debt  to  the  defendant  was  useless  and  un- 
meaning, unless  thereby  was  imposed  on  the 
plaintiff  the  duty  of  forbearance  in  the  con- 
tinued prosecution  of  the  garnishment 
Though  this  was  the  duty  resting  upon  the 
plaintiff,  the  evidence  Is  matter  of  record, 
and  undisputed,  that  he  continued  the  prose- 
cution of  the  garnishment  to  a  final  judgment 
against  the  garnishee,  working  a  total  fail- 
ure of  the  consideration  of  the  promise  of  the 
defendant  There  can  be  no  recovery  on  a 
contract  or  promise,  the  consideration  of 
which  the  promisee  has,  by  his  own  voluntary 
act  annulled  and  destroyed. 

Nor  can  there  be  a  recovery  on  the  writing 
which  is  declared  upon  In  the  third  count  of 
the  complaint  If  it  Is  capable  of  a  construc- 
tion which  will  Import  a  promise  to  pay 
plaintiff  the  debt  of  L.  V.  White,  the  promise 
is  gratuitous.  There  is  no  consideration  to 
support  it  appearing  on  the  face  of  the  writ- 
ing. The  statute  of  frauds  (Code,  §  1732)  not 
only  requires  that  promises  to  pay  the  debt 
of  another  shall  be  in  writing,  but  that  the 
writing  shall  express  the  consideration  on 
which  the  promise  is  founded.  The  failure 
to  express  a  valuable  consideration  for  the 
promise  is  as  fatal  to  its  legal  validity  as 
would  be  the  failure  to  reduce  it  to  writing. 
Boiling  v.  Munchus,  66  Ala.  558;  Foster  v. 
Napier,  74  Ala.  303. 

There  is  no  aspect  of  the  case,  as  presented 
by  the  record,  in  which  the  plaintiff  was  en- 
titled to  recover.  The  judgment  of  the  city 
court  must  be  reversed,  and  a  judgment  here 
entered  that  the  defendant  go  hence,  and  re- 
cover of  the  plaintiff  the  costs  of  suit  in  the 
city  court,  and  the  costs  of  appeal  in  this 
court  nnd  in  the  city  court  Reversed  and 
rendered. 


NUNNALLY  v.  DOR  AND  et  at 
{Supreme  Court  of  Alabama.  June  6,  1805.) 
Mechanics'   Li  ess  —  Enforcement  against 
Owner. 

Though  Code,  §  3018.  provides  that  em- 
ployes and  material  men  of  contractors  and  sub- 
contractors shall  have  a  lien  on  any  unpaid  bal- 
ance due  the  original  contractor  by  the  owner, 
there  being  no  provision  for  the  enforcement  of 
a  lien  by  employes  or  material  men  of  subcon- 
tractors, such  lien  cannot  be  enforced  in  an  ac- 
tion at  law. 

Appeal  from  circuit  court,  Jefferson  county; 
James  B.  Head,  Judge. 

Action  by  A  H.  Nunnally  against  J.  H. 
Do  rand  and  others.    There  was  Judgment 


by  default  against  Dorand.  From  a  judg- 
ment sustaining  the  demurrers  of  the  other 
defendants,  plaintiff  appeals.  Affirmed. 

This  action  was  to  recover  an  amount  for 
materials  furnished  to  J.  H.  Dorand,  who  was 
a  subcontractor  under  Figh  &  Williams,  who 
were  original  contractors  with  the  mayor  and 
aldermen  of  Birmingham;  and  sought  to  en- 
force a  material  man's  lien  upon  the  building 
which  was  erected  by  Figh  &  Williams  under 
a  contract  with  the  mayor  and  aldermen.  The 
court  sustained  the  demurrers  Interposed  by 
the  defendants  Figh  &  Williams  and  the 
mayor  and  aldermen  of  Birmingham,  and 
rendered  judgment  by  default  against  the 
defendant  Dorand. 

Gregg  &  Thornton,  for  appellant. 

Webb  &  Tillman,  for  appellees,  cited  as  to 
the  right  of  lien,  Phil.  Mech.  Liens,  §  170; 
Brinckerhoff  v.  Board,  37  How.  Prac.  520; 
Williams  v.  Controllers,  18  Pa.  St.  275;  Char- 
nock  v.  Colfax  Tp.,  51  Iowa,  70,  50  N.  W.  286; 
Board  v.  Neldenberger,  78  111.  58;  Wilson  v. 
Commissioners,  7  Watts  &  S.  107;  Poillon  v. 
Mayor,  etc.,  47  N.  Y.  606;  Clark  v.  Chapman, 
08  Cal.  110,  32  Pac.  812,  and  33  Pac.  750; 
Knapp  v.  Swaney,  56  Mich.  345.  23  N.  W.  162; 
2  Dill.  Mun.  Corp.  J  577,  and  suthorities'clted 
In  note  2  to  that  section;  Freem.  Ex'ns,  §  126. 

HEAD,  J.  This  cause  Is  to  be  disposed  of 
according  to  the  mechanic's  and  material 
man's  lien  law  as  found  in  Code  1886,  §  3018 
et  seq.  The  Hen  Is  there  made  to  extend  to 
the  building  or  improvement  the  land  on 
which  the  same  is  situated  to  a  limited  area, 
and  on  such  unpaid  balance  as  may  be  owing 
by  the  owner  or  proprietor  to  the  original 
contractor.  When  material  is  furnished  by 
a  material  man  to  a  subcontractor,  as  in  the 
present  case,  no  lien  is  given  by  the  statute 
uptm  any  balance  owing  by  the  original  con- 
tractor to  the  subcontractor,  nor  can  any 
judgment  be  rendered  against  the  original 
contractor  in  such  a  case.  As  we  have  said, 
the  unpaid  balance  upon  which  the  statute 
declares  a  lien  is  that  which  may  be  owing 
by  the  owner  or  proprietor  to  the  original 
contractor.  In  this  case,  a  municipal  corpo- 
ration—the mayor  and  aldermen  of  Birming- 
ham—was the  owner.  Figh  &  Williams  were 
the  contractors  to  erect  the  building,  and  they 
subcontracted  with  Dorand  to  furnish  the 
material  and  do  the  carpenter  work.  Plain- 
tiff sold  material  to  Dorand.  The  building 
which  was  to  be  and  was  erected  was  an  ad- 
dition to  the  Paul  Hayne  schoolbouse,  owned 
by  the  municipal  corporation,  who  also  owned 
the  lot  on  which  it  was  situated,  described  in 
the  complaint.  The  complaint  is  silent  upon 
the  point  but  taking  it  most  strongly  against 
the  pleader,  it  must  be  deemed  that  the  erec- 
tion was  a  public  scboolhouse,  used  by  the 
city  for  public  educational  purposes.  It  is 
averred  that  Figh  &  Williams  were  Indebted 
to  Dorand,  and  that  the  mayor  and  aldermen 
were  Indebted  to  Figh  &  Williams  in  a  given 
largo  sum.  The  statutory  notices  were  given, 
and  the  statute  pursued  in  reference  to  filing 
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the  lien.  The  prayer  of  the  complaint  Is, 
"And  the  plaintiff  therefore  claims  of  defend- 
ants said  sum  of  money  and  a  lien  on  said 
property  as  made  and  provided  by  the  laws  of 
the  state  of  Alabama."  The  mayor  and  al- 
dermen and  Figh  &  Williams  demurred  to  the 
complaint,  raising  the  question  whether  the 
mechanic's  and  material  man's  lien  Statute 
will  be  applied  to  public  property  of  a  muni- 
cipal corporation,  held  and  used  for  Its  gov- 
ermental  purposes,  as  In  the  present  case. 
The  authorities  are  many  and  uniform  against 
the  right  to  declare  a  lien  upon  such  prop- 
erty. 15  Am.  &  Eng.  Enc.  Law,  29,  and  the 
many  cases  there  collected.  As  to  school- 
houses,  Id.  p.  30.  See,  also,  the  many  au- 
thorities cited  on  brief  of  appellees'  counsel. 
We  know  of  no  cases  to  the  contrary.  Al- 
though the  first  section  of  the  statute  In 
question  provides,  as  we  have  said,  that  em- 
ployes and  material  men,  including  employees 
and  material  men  of  subcontractors,  shall 
have  a  lien  on  any  unpaid  balance  due  the 
original  contractor  by  the  owner  or  proprie- 
tor, yet  the  provision,  In  so  far  as  it  applies 
to  employes  and  material  men  of  subcon- 
tractors, seems  to  have  been  lost  sight  of 
in  the  subsequent  provisions  which  provide 
machinery  for  the  enforcement  of  the  liens 
given  by  the  act;  and  we  find  no  remedy 
prescribed  for  Its  enforcement,  other  than 
by  condemnation  and  sale  of  the  property  of 
the  owner  upon  or  for  which  the  work  was 
done  or  material  furnished;  and  that  con- 
demnation and  sale  are  by  virtue  of  the  liens 
declared  upon  the  property  itself,  and  not 
upon  the  unpaid  balance.  There  Is  a  pro- 
vision which  meets  the  case  of  an  employe 
or  material  man  of  the  original  contractor,  by 
which  he  may  serve  notice  on  the  owner  In 
the  nature  of  garnishment,  and  recover  per- 
sonal judgment  against  him  on  his  answer, 
or  on  contest  of  his  answer,  as  In  other  gar- 
nishment cases.  Code  1886,  8  3038.  We 
therefore  see  no  remedy,  outside  of  a  court  of 
equity,  for  the  enforcement  of  the  lien  on  the 
unpaid  balance  due  by  the  owner  to  the 
original  contractor,  In  favor  of  an  employe 
or  material  man  of  a  subcontractor.  It  Is 
unnecessary  to  consider,  therefore,  whether 
public  policy  would  forbid  the  enforcement  of 
a  lien  of  this  character  against  a  municipal 
corporation.  Affirmed. 


ALEXANDER  et  al.  v.  WHEELER. 

(Supreme  Court  of  Alabama.  June  6,  1895.) 

Judgment  in  Ejectment. 

Plaintiff  brought  ejectment  to  recover 
land  described  in  the  complaint  aB  half  of  a  quar- 
ter section.  The  jury  fouud  him  entitled  to  one 
acre  of  said  tract,  but  the  verdict  also  defined  the 
boundaries  of  the  said  one-half.  The  judgment 
entered  thereon  read.  "We,  the  jury,  find  for  the 
plaintiff  for  the  lands  embraced  in  the  complaint, 
containing  about  one  acre";  describing  the  same, 
and  following  the  verdict  in  the  recital  of  the 
boundary  line.   There  was  nothing  in  the  verdict 


or  judgment  to  show  that  plaintiff  recovered  to 
that  line.  Edd,  that  he  was  entitled  to  posses- 
sion of  only  one  acre. 

Appeal  from  circuit  court,  Cleburne  county; 
Le  Roy  P.  Box,  Judge. 

Statutory  action  of  ejectment  by  C.  M. 
Wheeler  against  G.  W.  Alexander  and  anoth- 
er. Plaintiff  had  Judgment  defendants  con- 
veyed the  land  In  controversy  to  others,  who- 
moved  to  quash  the  writ  of  possession.  The 
motion  was  denied,  and  they  appeal.  Re- 
versed. 

The  complaint  in  said  suit  was  as  follows: 
"The  plaintiff,  Calvin  M.  Wheeler,  sues  the 
defendants,  George  W.  Alexander  and  Anna 
Alexander,  to  recover  the  following  tract  of 
land,  to  wit:  The  west  half  of  the  northeast 
fourth  of  section  ten,  township  thirteen,  of 
range  eleven,  situated  In  Cleburne  county, 
Alabama,  of  which  he  was  possessed  before 
the  commencement  of  this  suit,"  etc  On 
September  5,  1889,  upon  the  trial  of  said 
cause,  the  jury  returned  the  following  ver- 
dict: "We,  the  jury,  find  for  the  plaintiff 
the  nook  In  the  northwest  corner  of  the  N.  E. 
quarter  of  the  west  y%  of  the  northeast  %  of 
section  10,  township  13,  range  11,  making  the 
old  original  fence  row  that  existed  between 
them  the  lines,  and  assess  the  rental  value 
of  said  nook,  with  the  Interest  thereon,  at 
$56.98."  Upon  this  verdict  the  following 
judgment  was  rendered:  "Came  the  parties, 
by  their  attorneys,  this,  the  5th  day  of  Sep- 
tember, 1889,  and  issue  being  joined,  where- 
upon came  a  jury  of  good  and  lawful  men,  to 
wit,  John  D.  Walker  and  eleven  others,  who. 
having  been  duly  Impaneled,  sworn,  and 
charged  according  to  law,  do,  upon  their  oaths, 
say:  'We,  the  jury,  find  the  Issue  for  the 
plaintiff  for  the  lands  embraced  in  the  com- 
plaint, and  known  as  the  "Nook,"  containing; 
about  one  acre,  in  the  northeast  corner  of  the 
west  half  of  the  northeast  quarter  of  sec- 
tion ten  (10),  township  thirteen  (13),  of  range 
eleven  (11),  In  Cleburne  county,  Alabama, 
and  assess  the  plaintiff's  damages  for  the 
rents  and  occupation  at  the  sum  of  fifty-six 
°*/ioo  dollars.  And  we  further  find  that  the 
original  fence  row,  beginning  at  the  points 
from  where  it  leaves  the  nook  of  one  acre  on 
the  northeast  corner  of  said  eighty  acres  of 
land,  and  running  thence  west  to  the  north- 
west corner  of  said  original  fence  row;  thence 
south,  to  the  center  of  said  section,  along: 
said  original  fence  row;  and  thence,  along 
said  original  fence  row,  east  to  the  Big  creek, 
—are  the  true  northern,  western,  and  south- 
ern boundary  lines  of  the  W.  %  of  the  N.  E. 
%  of  section  10,  township  13,  range  11,  ex- 
cept as  to  the  northern  boundary  line  of  the 
one-acre  nook.'  It  is  therefore  considered  by 
the  court  that  the  northern,  western  and 
southern  boundary  lines  of  the  W.  %  of  north- 
east quarter  of  section  ten  (10),  township 
thirteen  (13),  range  eleven  (11)  west,  of  the 
one-acre  nook  In  the  northeast  corner  of  said 
land,  begins  at  a  point  where  the  original 
fence  row  adjoins  said  one-acre  nook,  and 
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runs  thence  west  to  the  northwest  corner  of 
said  original  fence  row,  along  the  fence  row; 
thence,  along  the  original  fence  row,  south 
to  the  center  of  the  section;  thence,  along 
the  original  fence  row,  east  to  the  Big  creek. 
And  It  is  further  considered  by  the  court  that 
the  plaintiff  have  and  recover  of  the  defendant 
one  acre  of  land  lying  and  being  in  the  north- 
east corner  of  the  west  half  of  the  northeast 
quarter  of  section  ten  (10),  township  thirteen 
(13),  of  range  eleven  (11),  In  Cleburne  coun- 
ty, Alabama,  and  known  as  the  'Nook,'  and 
ail  the  costs  in  this  behalf  expended,  for 
which  let  execution  issue."  On  March  31, 
1801,  the  following  writ  of  possession  was 
issued:  "To  Any  Sheriff  of  the  State  of  Ala- 
bama, Greeting:  You  are  hereby  commanded 
to  deliver  to  Calvin  M.  Wheeler  possession  of 
the  lands  and  tenements  which  the  said  Cal- 
vin M.  Wheeler  recovered  of  George  W.  Alex- 
ander by  the  judgment  of  our  circuit  court 
held  for  the  county  of  Cleburne,  on  the  5th 
day  of  September,  1880,  viz.  the  northern, 
western,  and  southern  boundary  lines  of  the 
W.  %  of  northeast  quarter  of  section  ten  (10), 
township  thirteen  (13),  range  eleven  (11)  west, 
of  the  one-acre  nook  in  the  northeast  corner 
of  said  land,  beginning  at  a  point  where  the 
original  fence  row  adjoins  said  one-acre  nook, 
and  runs  thence  west  to  the  northwest  corner 
of  said  original  fence  row  along  the  fence  row; 
thence,  along  the  original  fence  row,  south  to 
the  center  of  section;  thence,  along  the  origi- 
nal fence  row,  east  to  the  Big  creek.  And  it 
Is  farther  considered  by  the  court  that  the 
plaintiff  have  and  recover  of  the  defendant 
one  acre  of  land  lying  and  being  in  the  north- 
east corner  of  the  west  %  of  the  northeast 
quarter  of  section  ten  (10),  township  thirteen 
(13),  range  eleven  (11),  in  Cleburne  county, 
Alabama,  and  known  as  the  'Nook.'"  This 
writ  was  executed  April  2,  1801,  by  putting 
said  Wheeler  in  possession  of  the  one-acre 
nook.  Subsequently,  on  February  20,  1804, 
the  following  writ  of  possession  was  issued: 
"You  are  hereby  commanded  to  deliver  to  C. 
M.  Wheeler  possession  of  the  lands  and  tene- 
ments which  the  said  C.  M.  Wheeler  recovered 
of  G.  W.  Alexander  by  the  judgment  of  our 
circuit  court  held  for  the  county  of  Cleburne 
on  the  5th  day  of  September,  1880,  viz.  be- 
ginning at  a  point  wbere  the  original  fence 
row  adjoins  the  one-acre  nook  In  the  north- 
east corner  of  the  west  half  of  the  northeast 
quarter  of  section  ten,  township  13,  range 
11,  hi  Cleburne  county,  Ala.,  and  runs  thence 
west  to  the  northwest  corner  of  said  original 
fence  row,  along  the  fence  row;  thence,  along 
the  original  fence  row,  south  to  the  center  of 
the  section;  thence,  along  the  original  fence 
row,  east  to  the  Big  creek— said  original  fence 
row  being  the  true  northern,  western,  and 
southern  boundary  lines  of  said  west  half  of 
the  northeast  quarter  of  section  ten,  township 
13,  range  11,  in  said  county  and  state."  This 
writ  of  possession  was  executed  on  March  6, 
1804,  and  the  following  Indorsement  was 
entered  thereon:    "By  virtue  of  the  within 
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writ  of  possession,  I  have,  on  this  3d  day  of 
March,  1804,  placed  C.  M.  Wheeler  In  pos- 
session of  the  W.  %  of  the  N.  B.  %  of  sec- 
tion 10,  township  13,  range  11,  to  the  original 
fence  row  on  the  northern,  western,  and  south- 
ern boundary  lines  of  said  lot  of  land,  to  the 
Big  creek,  on  southern  boundary  line;  said 
original  fence  row  being  the  true  northern,' 
western,  and  southern  boundary  lines  of  said 
lot  of  land,  except  a  nook  of  one  acre,  more 
or  less,  in  the  N.  E.  corner  of  said  80  acres, 
of  which  said  nook  the  said  C.  M.  Wheeler 
has  heretofore  been  placed  in  possession." 
Subsequently  to  the  recovery  of  judgment 
and  the  issuance  of  the  first  writ  of  possession, 
G.  W.  Alexander,  the  defendant  In  the  eject- 
ment suit,  sold  and  conveyed  the  lands,  and 
John  M.  Lipham  and  T.  J.  Treadaway  claimed 
the  lands  under  conveyances  from  the  said 
G.  W.  Alexander.  After  the  execution  of  the 
last  writ  of  possession,  G.  W.  Alexander,  J. 
M.  Lipham,  and  T.  J.  Treadaway,  on  March 
10,  1801,  filed  their  joint  motion  to  quash 
the  said  last  writ  of  possession,  and  super- 
sede the  same,  and  prayed  to  have  the  lands 
therein  described  restored  to  their  posses- 
sion. Upon  the  hearing  of  all  the  evidence 
upon  this  motion  the  circuit  court  overruled 
the  said  motion.  The  petitioners  appeal  from 
this  judgment,  and  assign  the  same  as  error. 

Aiken  &  Burton,  for  appellants.  Merrill  & 
Bridges,  for  appellee. 

COLEMAN,  J.  The  appeal  presents  for  re- 
view the  correctness  of  the  judgment  of  the 
circuit  court  overruling  a  motion  to  quash 
a  writ  of  haberl  facias  possessionem  issued 
by  the  clerk  of  the  circuit  court  In  Sep- 
tember, 1880,  C.  M.  Wheeler,  the  appellee, 
recovered  a  Judgment  in  a  statutory  action 
of  ejectment  against  G.  W.  Alexander.  This 
Judgment  will  appear  in  the  statement  of  the 
case.  The  clerk  issued  a  writ  of  possession 
in  March,  1801,  which  was  executed  by  the 
sheriff.  The  return  of  the  sheriff  shows  that  by 
virtue  of  this  writ  of  possession  C.  M.  Wheeler 
was  put  in  possession  of  one  acre  of  land 
lying  in  the  northeast  corner  of  the  one-eighth 
of  the  section  sued  for,  and  denominated  the 
"Nook."  In  February,  1804,  upon  the  motion 
and  at  the  request  of  the  said  Wheeler,  the 
clerk  Issued  a  second  writ  of  possession;  and, 
acting  under  this  writ,  the  sheriff  dispos- 
sessed Alexahder  of  other  lands  than  the  one- 
acre  in  the  nook,  and  put  Wheeler  In  posses- 
sion of  a  strip  of  land  on  the  border  of  the 
northern,  western,  and  southern  lines  of  the" 
west  half  of  the  northeast  quarter  of  section 
10,  this  80  acres  being  the  lands  described  in 
the  complaint.  The  question  of  merit  is 
whether  the  Judgment  of  the  court  upon  the 
rerdict  of  the  jury  In  the  ejectment  suit  au- 
thorized the  clerk  to  issue  a  writ  of  possession 
for  more  than  the  one  acre  called  the  "Nook." 
We  are  of  opinion  that  the  one  acre  described 
in  the  judgment  is  all  that  the  plaintiff  re- 
covered in  that  action.  The  verdict  of  the 
Jury  undertook  to  find  where  the  northern. 
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western,  and  southern  boundary  lines  of  the 
W.  %  of  N.  E.  Yi  of  section  10  were  located, 
and  the  Judgment  of  the  court,  following  the 
verdict,  adjudged  such  to  be  the  boundary 
lines.  There  Is  nothing  In  the  verdict  or  In 
the  Judgment  which  shows  that  plaintiff  re- 
covered to  those  lines,  or  recovered  other  than 
the  one  acre  of  land.  When  the  sheriff  ex- 
ecuted the  writ  Issued  in  March,  1891,  by  put- 
ting the  plaintiff.  Wheeler,  In  possession  of 
the  acre  of  land  In  the  nook,  the  Judgment 
of  the  court,  as  to  the  land  recovered,  was 
satisfied.  The  special  plea  of  the  defendant, 
and  the  replication  of  the  plaintiff  In  the  eject- 
ment suit,  have  contributed  to  the  confusion 
which  has  grown  out  of  the  verdict  and  Judg- 
ment. They  were  inappropriate.  The  case 
should  have  been  tried  upon  the  general  issue, 
and  the  verdict  and  Judgment  should  have 
been  more  specific.  The  contention  of  the 
parties  at  this  time,  as  to  where  the  boundary 
lines  were  established  by  the  verdict  and  Judg- 
ment of  the  court,  Illustrates  the  lnapproprl- 
ateness  of  the  Issues  upon  which  the  eject- 
ment suit  was  determined.  We  cannot  aid 
either  party  in  this  proceeding.  Several  ques- 
tions have  been  argued,  but  the  question  de- 
cided disposes  of  the  case.  The  court  erred 
In  overruling  the  motion  to  quash  the  writ. 
Reversed  and  remanded. 


MASH  v.  DANIEL  et  aU 
(Supreme  Court  of  Alabama.   Feb.  4.  1805.) 
Signature  bt  Mark— Guiding  Pes. 
Where  the  maker  of  an  instrument  and 
another  together  hold  a  pen  and  make  a  mark, 
with  intention  on  the  part  of  the  maker  to  ex- 
ecute the  instrument,  the  mark  is  his. 

Appeal  from  circuit  court,  Butler  county; 
John  R.  Tyson,  Judge. 

Trial  of  right  to  property  between  D.  J. 
Mash,  plaintiff,  and  J.  G.  Daniel  &  Co.,  claim- 
ants. Judgment  for  claimants.  Plaintiff  ap- 
peals. Affirmed. 

D.  J.  Mash  obtained  a  Judgment  against 
one  Isam  Boan  In  a  court  of  a  Justice  of  the 
peace  of  Butler  county.  An  execution  was  Is- 
sued on  said  Judgment  and  levied  upon  cer- 
tain personal  property  as  the  property  of  the 
said  Boan.  After  the  levy  of  this  execution, 
J.  D.  Daniel  &  Co.  interposed  a.  claim  to  the 
property  levied  upon,  and  a  trial  of  the  right 
to  said  property  was  had  in  the  Justice's 
court,  resulting  in  the  Judgment  in  favor  of 
the  claimants.  The  cause  was  appealed  to 
the  circuit  court  by  the  plaintiff.  Upon  the 
trial  of  said  cause  In  the  circuit  court,  the 
evidence  showed  that  the  claimants'  claim 
to  the  property  levied  upon  was  under  a 
mortgage,  which  was  executed  in  the  fol- 
lowing manner:  Boan.  the  mortgagor,  not 
being  able  to  write,  a  member  of  the  claim- 
ants' firm  wrote  Boan's  name,  and  when  "his 
mark"  was  being  made  by  said  member  of 

i  Rehearing  overruled  July  27,  1805. 


the  firm  Boan  held  the  top  of  the  pen.  The 
only  point  of  contention  by  the  appellant  in 
the  trial  court  was  whether,  on  these  facts, 
there  was  a  legal  execution  by  Boan  of  the 
mortgage  under  which  the  claimants  set  up 
their  right  to  the  property  levied  upon.  The 
court,  at  the  request  of  the  claimants,  gave 
the  general  affirmative  charge  In  their  be- 
half, and  to  the  giving  of  this  charge  the 
plaintiff  duly  excepted. 

Gamble  &  Powell,  for  appellant  L.  M. 
Lane,  for  appellees 

HEAD,  J.  The  case  of  Johnson  v.  Davis, 
05  Ala.  203, 10  South.  011,  settles,  In  principle, 
that  when  the  maker  of  a  paper  and  another 
both  hold  the  pen  and  make  the  mark,  near 
to  the  maker's  name,  with  Intention  on  the 
part  of  the  maker  to  execute  the  Instrument, 
the  making  of  the  mark  is  the  act  of  the  mak- 
er, and  not  of  the  other  party  who  holds  the 
pen  .with  him.  Affirmed. 


PUGH  v.  DAVIS. * 
(Supreme  Court  of  Alabama.   Feb.  13,  1896.) 
Unlawful  Detainer — Defenses. 
Attornment  by  a  tenant  to  the  purchaser 
at  the  foreclosure  eale  of  a  mortgage  executed 
by  his  landlord  prior  to  the  execution  of  the 
lease  is  no  defense  in  an  action  by  the  landlord 
against  the  tenant  for  unlawful  detainer. 

Appeal  from  circuit  court,  Autauga  county; 
W.  D.  Denson,  Judge. 

This  was  an  action  of  unlawful  detainer, 
brought  by  the  appellee,  Julia  A  Davis, 
against  the  appellant,  Bill  Pugh.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Caldwell  Bradshaw,  for  appellant  Sayne 
&  Pearson,  for  appellee. 

HARALSON,  J.  This  was  an  action  of  un- 
lawful detainer  commenced  before  a  Justice 
of  the  peace  to  recover  possession  of  lands, 
alleged  to  have  been  unlawfully  withheld  by 
a  tenant  from  his  landlord,  after  the  termi- 
nation of  his  possessory  Interest  Judgment 
was  rendered  against  the  defendant  The 
cause  was  carried  by  appeal  to  the  circuit 
court,  where  the  defendant  set  up  In  his  plea, 
as  an  answer  and  defense  to  plaintiff's  ac- 
tion, the  foreclosure  of  a  mortgage,  which 
was  executed  by  the  plaintiff  and  her  hus- 
band, on  the  lands  described  In  the  com- 
plaint, before  the  date  of  the  contract  of 
renting  between  the  plaintiff  and  the  defend- 
ant, and  the  purchase  of  the  premises  by  the 
mortgagee  at  the  foreclosure  sale,  and  the  de- 
fendant's recognition  of  the  purchaser's  own- 
ership of  and  right  to  the  possession  of  the 
lands,  and  his  attornment  to  him,  the  pur- 
chaser. The  plaintiff  demurred  to  this  plea, 
on  the  ground  that  it  raises  the  question  of 
title  to  the  lands,  which  cannot  be  Inquired 

i  Rehearing  denied  July  31,  1895. 
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into  in  this  action.  The  court  sustained  the 
demurrer.  On  the  trial  of  the  cause,  on  a 
plea  of  not  guilty,  judgment  was  renderd 
against  the  defendant,  and  the  appeal  here  1b 
to  review  the  ruling  of  the  court  sustaining 
the  demurrer  to  said  plea.  There  are  two 
questions  which  have  been  so  long  and  re- 
peatedly settled  by  this  court,  as  to  leave  no 
room  for  their  further  discussion:  (1)  That 
in  an  action  of  this  character,  the  merits  of 
the  title  cannot  be  inquired  into;  and  (2) 
that  the  tenant,  continuing  in  and  withhold- 
ing possession  from  the  landlord,  cannot  dis- 
pute his  possessory  title,  •no  matter  who  has 
a  better  one.  Nlcrosl  v.  Phillipi,  91  Ala. 
209,  8  South.  561;  Houston  v.  Farrto,  71 
Ala.  570;  Norwood  v.  Kirby,  70  Ala.  397; 
Womack  r.  Powers,  50  Ala.  5;  Dwlne  v. 
Brown,  85  Ala.  597;  Dumas  v.  Hunter,  25 
Ala.  714;  Clarke  v  Strlngfellow,  4  Ala.  358. 
What  was  attempted  to  be  set  up  in  this  plea, 
was  an  Invasion  of  both  these  rules,  and  the 
demurrer  was  properly  sustained. 

The  decision  of  this  court  In  Mortgage 
Co.  v.  Turner,  95  Ala.  272,  11  South.  211, 
does  not  infringe  these  rules.  That  case, 
so  far  as  it  has  any  bearing  on  this  one,  de- 
cides no  more  than  that,  as  between  the 
mortgage  company  and  the  defendant,  un- 
der the  facts  stated  In  this  plea,  the  latter 
would  be  the  tenant  of  the  former,  and  could 
not  dispute  his  title;  but  it  does  not  touch 
the  relations  between  this  plaintiff,  as  the 
original  lessor  and  this  defendant  as  her  ten- 
ant, holding  possession  under  her,  nor  ques- 
tion in  any  wise,  the  right  of  such  a  plain- 
tiff as  this,  to  oust  a  tenant  such  as  this,  In 
an  action  of  this  character.  Affirmed. 


KELLEY  et  ux.  v.  CONNELL  et  ftU 
(Supreme  Court  of  Alabama.  June  5,  1895.) 

COXVEYASOB  TO  WlFE  —  CONSIDSEATIOV  —  PbOOT 
AS  AGAINST  HOSBAXD'S  ChBDITOKS— 

Claim  op  Hombstbad. 

L  A  wife  to  whom  a  conveyance  from  a 
stranger  is  made  has  the  burden,  as  against  ex- 
isting creditors  of  her  husband,  of  proving  that 
the  consideration  did  not  come  from  him. 

2.  Though  the  consideration  for  land  con- 
veyed to  n  wife  by  a  stranger,  while  the  hus- 
band was  in  debt,  was  furnished  by  the  hus- 
band, the  land  is  exempt  as  against  his  creditors, 
he  having  by  his  answer  to  their  bill  to  snbject 
it  to  their  debt  Interposed  the  claim  of  home- 
stead, and  it  being  within  the  limit  as  to  value 
and  extent. 

Apeal  from  chancery  court,  Calhoun  coun- 
ty; S.  K.  McSpodden,  Chancellor. 

Suit  by  Connell,  Green  &  Co.  and  others 
against  W.  E.  Kelley  and  wife  to  subject 
land  to  complainants'  claim.  Decree  for  com- 
plainants. Respondents  appeal.  Reversed. 

W.  E.  Kelley,  In  his  answer  to  the  bill,  al- 
leged that  the  lands  sought  to  be  subjected 
to  the  claim  of  the  complainants  were  his 
homestead,  and  he  was  residing  on  it  with 

»  Rehearing  granted  July  31,  1895. 


his  family;  that,  even  If  It  were  true  that 
he  had  paid  his  own  money  for  the  lands, 
which  fact  is  denied,  the  complainants  could 
not  complain,  because  the  lands  were  less 
In  extent  than  160  acres  and  less  hi  value 
than  $2,000;  that  the  complainants'  debt 
accrued  since  April  22,  1873;  and  that  he, 
the  defendant,  claimed  the  lands  as  exempt 
to  him  as  his  homestead.  It  was  admit- 
ted in  writing  that  the  lands  claimed  as  a 
homestead  by  the  respondent  W.  E.  Kelley 
were  less  in  area  than  160  acres,  and  in 
value  less  than  $2,000,  and  were,  at  the  time 
of  the  tiling  of  the  bill,  occupied  by  W.  B. 
Kelley  and  his  wife  as  their  homestead. 
The  other  facts  of  the  case  are  sufficiently 
stated  in  the  opinion.  Upon  the  submission 
of  the  cause,  the  chancellor  rendered  a  de- 
cree granting  the  relief  prayed  for  by  the 
complainants,  dismissing  the  respondents' 
claim  of  exemption,  and  declaring  that  the 
lands  were  subject  to  the  complainants'  de- 
mands, and  ordering  a  sale  thereof.  From 
this  decree  the  respondents  prosecute  the 
present  appeal,  and  assign  the  same  as  error. 

John  H.  Caldwell  and  Caldwell,  Johnston 
&  Acker,  for  appellants.  S.  D.  O.  Brothers, 
for  appellees. 

McCLELLAN,  J.  This  bill  Is  filed  by  Con- 
nelL  Green  &  Co.  against  W.  E.  Kelley  and 
E.  E.  Kelley,  wife  of  W.  E.  The  complain- 
ants are  creditors  of  W.  E.  Kelley,  and  were 
at  the  time  of  the  conveyance  by  a  third  per- 
son of  certain  land  to  E.  E.  Kelley.  The  bill 
avers  that  W.  E.  Kelley  purchased  said  land, 
paid  for  It  with  his  own  money,  and  had  the 
same  conveyed  to  his  wife,  and  that  said  W. 
E.  was  at  the  time  of  that  transaction  in- 
solvent, has  since  so  been,  and  is  now.  The 
purpose  and  prayer  of  the  bill  are  to  set 
aside  said  conveyance  to  Mrs.  Kelley  as  a 
fraud  upon  the  complainants,  as  then  exist- 
ing creditors  of  W.  E.  Kelley,  and  to  subject 
said  land  to  the  payment  of  complainants' 
debt.  The  respondents  jointly  and  severally 
deny,  directly  and  circumstantially,  the  aver- 
ments of  the  bill  that  W.  E.  Kelley  paid  for 
the  land,  and  had  It  conveyed  to  his  wife, 
and  allege,  to  the  contrary,  that  said  E.  E. 
Kelley  with  her  own  means  paid  all  that 
has  been  paid  for  said  land,  and  that  she 
still  owes  a  balance  of  purchase  money  which 
is  secured  by  a  mortgage  upon  the  same.  On 
the  bill  and  answer,  therefore,  the  issue  was 
squarely  presented  whether  W.  E.  Kelley 
paid  for  said  land.  Upon  this  issue  the  bur- 
den of  proof  that  the  grantee  purchased  the 
land  and  paid  for  it  with  her  own  funds,  or 
at  least  with  money  not  belonging  to  her 
husband,  was  upon  her;  for,  while  In  ordi- 
nary cases  (In  all  cases  except  where  the 
relation  of  husband  and  wife  exists  between 
the  debtor  and  the  grantee)  it  is  upon  the 
complainant  to  prove,  as  matter  of  fact,  that 
the  consideration  moved  from  the  debtor 
(Bank  v.  Kennedy,  91  Ala.  470,  472,  8  South. 
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652),  a  distinction  le  taken  where  that  rela- 
tion does  exist,  and  it  is  well  established 
that  in  such  case  the  presumption  is  that 
the  consideration  moved  from  the  husband, 
and  to  overcome  this  presumption  the  wife 
(grantee  in  the  conveyance  from  a  third  per- 
son) must  affirmatively  show  that  the  consid- 
eration moved  from  her,— that  she  paid  the 
purchase  money  with  her  own  funds,  and  not 
with  the  funds  of  her  husband,  directly  or  in- 
directly. Thus  It  is  said  by  the  supreme 
court  of  the  United  States:  "Such  is  the  com- 
munity of  Interest  between  husband  and 
wife,  such  purchases  are  so  often  made  a 
cover  for  a  debtor's  property,— are  so  fre- 
quently resorted  to  for  the  purpose  of  with- 
drawing his  property  from  the  reach  of  his 
creditors  and  preserving  It  for  his  own  use, 
and  they  hold  forth  such  temptations  for 
fraud,— that  they  require  close  scrutiny.  In 
a  contest  between  creditors  and  the  wife, 
there  Is  and  there  should  be  a  presumption 
against  her,  which  she  must  overcome  by 
proof."  Seltz  v.  Mitchell,  94  U.  S.  580.  And 
this  court  has  fully  committed  itself  to  this 
view.  Booker  v.  Waller,  81  Ala.  540,  8  South. 
225;  Bangs  v.  Edwards,  88  Ala.  382,  6  South. 
764;  Lara  mo  ns  v.  Allen,  88  Ala.  417,  6  South. 
915.  The  burden  thus  resting  on  the  grantee, 
Mrs.  E.  E.  Kelley,  in' the  case  at  bar,  was 
not  discharged.  She  offered  no  evidence  in 
rebuttal  of  the  presumption  that  the  land 
conveyed  to  her  by  the  third  person  was  paid 
for  with  the  money  of  her  husband,  who  is 
debtor  to  the  complainants. 

On  this  state  of  the  case,  as  submitted  to 
the  chancellor,  the  complainants  would  have 
been  entitled  to  the  relief  prayed  but  for  the 
claim  of  homestead  interposed  by  Kelley\ 
This  claim  was  properly  and  seasonably  In- 
terposed, and,  if  proved,  entitled  him  to  the 
land  as  against  his  creditors.  The  chancel- 
lor erred  in  disallowing  the  same  on  motion 
and  striking  It  out  For  this  error  the  de- 
cree must  be  reversed.  Kennedy  v.  Bank 
(Ala.)  12  South.  617. 

Judgment  of  affirmance  heretofore  entered 
is  set  aside,  rehearing  granted,  decree  re- 
versed, and  cause  remanded. 


FRANCIS  -  CHENOWETH  HARDWARE 
CO.  v.  BAILEY  et  aU 

(Supreme  Court  of  Alabama.   Not.  14,  1894.) 

Garnishment  Proceedings—  Appeal  from  Jus- 
tice or  Peaob  —  Jurisdiction  of 
Appellate  Court. 

Under  Code,  §§  3398,  3405,  providing  that 
a  party  aggrieved  by  a  judgment  of  a  justice  of 
the  peace  may  aoDeal  to  the  circuit  court,  or 
court  of  like  jurisdiction,  and  that  the  case  on 
such  appeal  shall  be  tried  de  novo,  such  appel- 
late court  cannot,  on  appeal  of  a  garnishee  from 
a  judgment  against  him,  after  quashing  the 
garnishment,  require  him  to  answer  another  and 
separate  garnishment,  on  which  the  justice  had 
rendered  no  judgment 

»  Rehearing  overruled  July  27,  1895. 


Appeal  from  city  court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

Garnishee  proceedings  by  Bailey  &  McCon- 
nell  against  the  Francis-Chenoweth  Hard- 
ware Company.  From  a  judgment  against 
garnishee,  it  appeals.  Reversed. 

Mountjoy  &  Tomllnson,  for  appellant  W. 
T.  Hill,  for  appelleea 

BRICKELL,  C  J.  This  case  originated 
before  a  justice  of  the  peace  of  the  county  of 
Jefferson,  and  was  carried  into  the  city  court 
by  appeal.  The  appellees  commenced  suit  be- 
fore the  justice  against  Isaac  Lewis  and  Alice 
Lewis,  founded  on  a  promissory  note  which, 
as  alleged  In  the  complaint  filed  before  the 
justice,  contained  a  waiver  of  exemptions  of 
personal  property.  In  aid  of  the  suit  a  gar- 
nishment was  Issued,  directed  to  the  appel- 
lant, requiring  It  to  appear  and  answer 
whether  it  was  indebted  to  the  defendant 
Isaac  Lewis,  or  had  effects  of  the  said  de- 
fendant in  its  possession  or  under  its  control. 
The  garnishment  was  issued  on  an  affidavit 
of  the  appellees'  attorney,  conforming  sub- 
stantially to  the  requirements  of  the  statute, 
having  the  affirmative  statement  that  the  de- 
fendant had  in  writing  waived  his  exemp- 
tions. The  appellees  having  thereafter,  on 
the  27th  day  of  September,  1892,  recovered 
judgment  against  the  defendants,  on  the  14th 
October,  1892,  sued  out  another  writ  of  gar- 
nishment, directed  to  the  appellant  requir- 
ing it  to  answer  whether  it  was  indebted  to 
the  defendant  Isaac  Lewis,  or  had  effects  of 
the  said  defendant  in  its  possession  or  under 
its  control.  The  affidavit  upon  which  the 
garnishment  was  Issued  did  not  negative  the 
fact  that  the  demand  sought  to  be  subjected 
was  owing  for  the  personal  services  of  the 
defendant  in  the  judgment,  or  affirm  the  fact 
that  the  demand  in  amount  exceeded  $25.  nor 
that  there  was  a  waiver  of  exemptions.  On 
this  garnishment  the  justice  rendered  judg- 
ment against  the  appellant,  from  which  the 
appeal  to  the  city  court  was  taken.  In  the 
city  court  the  appellant  moved  to  quash  the 
garnishment,  because  it  was  not  supported 
by  an  affidavit  "that  the  demand  sought  to  be 
subjected  by  garnishment  is  not  owing  .for 
or  on  account  of  personal  services  rendered  by 
the  defendant  as  a  laborer  or  employe,  or 
that  the  amount  thereof  exceeded  the  sum  of 
$25,  or  that  the  defendant  had  In  writing 
waived  his  right  to  claim  the  sum  as  exempt 
as  required  by  act  of  the  legislature  of  Feb- 
ruary 18,  1893  (Acts  1890-91,  p.  1403>."  The 
motion  was  sustained,  and  the  garnishment 
quashed.  Thereupon  the  appellees  moved 
that  the  appellant  be  required  to  answer  the 
first  writ  of  garnishment  issued  by  the  jus- 
tice, and  upon  the  requirement  of  the  court 
the  appellant  made  answer,  and  after  other 
proceedings  not  necessary  to  notice  the  court 
rendered  judgment  against  the  appellant 
from  which  this  appeal  is  prosecuted.  The 
requirement  of  the  appellant  to  make  answer 
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to  the  garnishment,  and  the  rendition  of  the 
judgment  against  it,  are  the  material  assign- 
ments of  error. 

The  statute  (Code,  I  3398),  confers  on  a 
party  supposing  himself  aggrieved  by  the 
judgment  of  a  justice  of  the  peace  the  right 
to  appeal  to  the  circuit  court,  or  court  of  like 
jurisdiction,  of  the  county  in  which  the  Judg- 
ment was  rendered.  The  appeal  having  been 
taken,  the  case  is  tried  de  novo,  without  re- 
gard to  any  defect  in  the  summons  or  other 
process,  or  proceedings  before  the  Justice. 
Code,  i  3406.  When,  as  in  the  present  case, 
the  appeal  is  taken  by  a  party  against  whom 
a  judgment  for  the  payment  of  money  had 
been  rendered,  such  party  must  give  bond 
with  sufficient  sureties  in  double  the  amount 
of  the  judgment,  Including  costs,  with  condi- 
tion to  pay  such  judgment  as  may  be  ren- 
dered by  the  court  to  which  the  cause  is  re- 
moved. Code,  I  8400.  It  is  apparent  that,  to 
support  the  jurisdiction  of  the  court  to  which 
the  appeal  is  taken,  there  must  be,  primarily, 
the  decision,  sentence,  or  judgment  of  the 
justice  (Little  v.  Pitts,  33  Ala.  343),  and  the 
judgment  must  be  final  and  decisive  of  the 
particular  case,— such  a  Judgment  as  would 
support  a  writ  of  error  or  appeal  from  a 
court  of  record  (Wyatt  v.  Judge,  7  Port. 
[Ala.]  37).  The  only  judgment  which  the 
justice  of  the  peace  had  rendered,  and  that 
from  which  the  appeal  was  taken,  was  the 
judgment  rendered  on  the  22d  February, 
1893.  The  judgment  was  founded  on  the 
garnishment  issued  on  the  14th  October,  1892, 
after  the  rendition  of  judgment  against  the 
defendants  in  the  principal  suit.  A  garnish- 
ment, whether  it  issue  in  aid  of  a  pending 
suit  or  to  obtain  satisfaction  of  a  judgment, 
Is  essentially  a  suit,— a  proceeding  by  a  cred- 
itor to  reach  and  subject  the  rights  or  credits 
of  his  debtor  which  are  within  the  scope  of 
the  remedy  as  declared  by  statute.  Code, 
{ 2994.  While  It  may  be  consequential  to  the 
pending  suit  or  to  the  Judgment,  a  new  party 
is  introduced,  who  may  become  the  adversary 
of  both  parties  plaintiff  and  defendant  in  the 
pending  suit  or  judgment,  with  whom  new 
and  distinct  issues  are  to  be  formed,  and 
against  whom  a  separate,  distinct,  independ- 
ent judgment  is  sought  There  was  no  con- 
nection between  the  garnishment  issued  dur- 
ing the  pendency  of  the  principal  suit  and  the 
garnishment  issued  subsequent  to  the  judg- 
ment The  one  has  no  relation  to  the  other. 
Each  was  the  Institution  of  a  separate,  dis- 
tinct suit,  commenced  under  differing  limita- 
tions and  conditions,  and  each  was  the  sub- 
ject of  a  separate,  distinct  judgment  by  the 
justice,  which  could  have  been  carried  by 
appeal  to  the  city  court  or  other  court  having 
jurisdiction.  When  the  city  court  quashed 
the  garnishment  on  which  the  judgment  of 
the  justice  was  rendered  from  which  the  ap- 
peal was  taken,  because  it  uas  void,  and  the 
judgment  was  consequently  void,  the  juris- 
diction it  could  rightfully  exercise,  except  to 
render  a  judgment  for  costs,  was  exhausted. 


On  the  other  garnishment.  Issued  In  aid  of 
the  principal  suit,  the  justice  had  not  ren- 
dered judgment,  and  the  essential  element  of 
the  jurisdiction  of  the  city  court,— the  deci- 
sion, sentence,  or  judgment  of  the  justice. — 
was  wanting.  If  the  garnishment  on  which 
the  judgment  was  rendered  by  the  justice  had 
not  been  void,  and  the  judgment  of  conse- 
quence void,  the  garnishee  could,  aa  matter 
of  right,  have  answered  anew,  or  a  further 
answer  could  have  been  required  of  him. 
This  follows  aa  a  consequence  from  the  statu- 
tory requirement  that  on  appeal  the  trial  shall 
be  de  novo.  It  is  the  garnishment  on  which 
the  judgment  was  rendered  from  which  the 
appeal  is  taken  that  the  garnishee  may  an- 
swer anew,  or  to  which  the  court  may  re- 
quire him  to  answer  further,  and  not  any 
other  garnishment;  certainly  not  another  gar- 
nishment, on  which  no  judgment  was  ren- 
dered, and  which  is  not  the  subject  of  the  ap- 
peal. The  city  court  erred  in  requiring  the 
appellees  to  answer  the  garnishment  on 
which  the  justice  had  not  rendered  judgment, 
and  in  the  rendition  of  the  judgment  against 
the  appellant  The  judgment  must  be  re- 
versed, and  a  judgment  will  be  rendered  here 
that  the  appellant  go  hence,  and  recover  of 
the  appellees  the  costs  of  appeal,  and  the 
costs  of  the  city  court.  Reversed  and  ren- 
dered. 


MORRIS  v.  EUFAULA  NAT.  BANK.' 
(Supreme  Court  of  Alabama.  April  26,  1895.) 
Banks  —  Collections  —  Presentment  of  Check- 
—Action  for  Delat— Pleading— Damages. 

1.  A  count  of  a  complaint  against  a  bank  for 
failure  to  present  plaintiffs  check  in  time  i» 
demurrable  where  it  fails  to  show  any  damage. 

2.  Where  a  bank,  on  presenting  a  draft 
which  it  has  for  collection,  receives  a  check 
drawn  on  a  bank  in  the  same  place,  It  is  bound 
to  present  the  check  on  the  same  day,  and,  fail- 
ing in  this,  is  liable  to  the  drawer  thereof  for  the 
loss  occasioned  thereby,  the  bank  drawn  on  hav- 
ing suspended  at  the  end  of  the  day. 

3.  A  check  given  by  a  drawee  of  a  draft  to 
a  collecting  bank  on  presentation  of  the  draft, 
being  only  conditional  payment,  leaving  the 
drawer  of  the  check  liable  to  the  drawer  of  the 
draft,  where  the  bank  on  which  the  check  was 
drawn  failed  before  the  check  was  presented, 
payment  thereafter  by  the  drawer  of  the  check 
to  the  collecting  bank  of  the  amount  of  his 
debt  will  not  prevent  his  suing  the  collecting 
bank  for  failure  to  make  timely  presentment  of 
the  check. 

Appeal  from  circuit  court,  Barbour  county; 
J.  M.  Carmlchael,  Judge. 

Action  by  P.  H.  Morris  against  the  Eu- 
faula  National  Bank  for  failure  to  present 
In  due  time  a  check  for  payment  Judgment 
for  defendant.  Plaintiff  appeals.  Reversed. 

This  was  an  action  brought  by  the  appel- 
lant, P.  H.  Morris,  against  the  appellee,  the 
Eufaula  National  Bank.  The  plaintiff's  com- 
plaint, as  amended,  was  as  follows:  "The 
plaintiff  claims  of  the  defendant  $500,  ns 
damages,  for  that  whereas,  to  wit,  on  March 

i  Rehearing  overruled  July  27,  1895. 
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30,  1891,  the  defendant  had  in  Its  possession 
for  collection  a  certain  draft  or  bill  of  ex- 
change, drawn  on  plaintiff  by  the  Mound 
City  Distilling  Company,  and  accepted  by 
him,  for  the  sum  of  |470.22,  and  which 
said  draft  or  bill  of  exchange  was  due  and 
payable  on  said  March  30,  1801,  and  that  on 
said  day,  the  said  defendant  presented  said 
draft  or  bill  of  exchange  to  the  plaintiff  in 
the  city  of  Eufaula,  Alabama,  about  10 
o'clock  in  the  forenoon  of  said  day  for  pay- 
ment, and  that  said  plaintiff  then  and  there 
gave  to  said  defendant  a  check  on  the  John 
McNab  Bank,  a  bank  then  doing  a  bank- 
ing business  in  said  city  of  Eufaula,  Ala- 
bama, for  said  sum  of  $470.22,  the  amount 
due  on  said  draft  or  bill  of  exchange,  and 
plaintiff  avers  that  he  drew  said  check  for 
said  sum  on  the  John  McNab  Bank,  and  de- 
livered the  same  to  the  defendant  in  the  city 
of  Eufaula,  Alabama,  about  10  o'clock  in  the 
fornenoon  of  said  March  30,  1891,  and  that 
at  the  time  said  check  was  so  drawn  by  him 
(plaintiff)  and  delivered  by  him  to  the  de- 
fendant, and  during  the  remainder  of  the 
day,  March  30,  1891,  the  said  John  McNab 
Bank  kept  open  its  banking  house,  and  car- 
ried on  its  banking  business  in  the  usual 
way,  and  paid  all  checks  which  were  drawn 
on  or  against  it  during  said  day,  and  plain- 
tiff further  avers  that  at  the  time  he  drew 
said  check  and  delivered  it  to  the  defendant, 
as  aforesaid,  he  had  on  deposit  to  his  credit 
in  the  said  John  McNab  Bank,  and  subject 
to  his  check,  the  sum  of  $2,000,  and  that  said 
defendant,  by  the  exercise  of  reasonable  dili- 
gence could  have  presented  said  check  to  the 
John  McNab  Bank  during  banking  hours  on 
said  March  30,  1891,  and  that  if  defendant 
had  so  presented  said  check  on  said  March 
30,  1891,  the  same  would  have  been  paid  in 
full  by  the  said  John  McNab  Bank,  but  said 
defendant,  notwithstanding  its  contract  in 
the  premises,  and  in  disregard  of  its  duty 
arising  out  of  its  contract  with  plaintiff,  fail- 
ed to  present  said  check  to  the  John  McNab 
Bank  on  said  March  30,  1891.  And  plaintiff 
further  avers  that  after  said  March  30,  1891, 
and  on  March  31, 1891,  the  said  John  McNab 
Bank  suspended  payment  and  failed,  and 
never  after  its  said  failure  carried  on  any 
business,  and  by  reason  of  the  premises  the 
said  plaintiff  was  compelled  by  said  defend- 
ant, on  March  31,  1891,  to  take  up  said 
check  so  given  by  him  to  It,  as  aforesaid, 
and  pay  said  defendant  In  money  the  sum 
of  $470.22,  on  March  31,  1891,  and  by  rea- 
son thereof  plaintiff  was  damaged  as  afore- 
said, wherefore  he  brings  this  suit."  To  this 
amended  complaint  the  defendant  demurred 
on  the  following  grounds:  "(1)  That  it  was 
not  the  duty  of  the  defendant  to  present 
the  check  mentioned  in  said  complaint  un- 
til the  day  after  it  received  said  check  from 
plaintiff.  (2)  That  It  was  not  the  defend- 
ant's duty  to  present  the  check  mentioned  in 
said  complaint,  on  the  same  day  the  same 
was  received.  (3)  Said  complaint  shows  that 


the  bank,  upon  which  the  check  mentioned  in 
the  same  was  draw,  closed  its  doors  on  the 
same  day  said  check  was  drawn,  and  never 
afterwards  opened  them  for  business.  (4) 
Said  complaint  falls  to  aver  that  plaintiff 
suffered  any  damage  by  defendant's  failure 
to  present  said  check  on  the  day  it  was  re- 
ceived. (5)  Said  complaint  falls  to  show  that 
plaintiff  had  to  pay  the  debt  for  which  said 
check  was  given,  after  the  same  was  given, 
or  in  any  manner  suffered  any  damage  by 
reason  of  defendant's  failure  to  present  the 
same  on  the  day  it  was  received.  (6)  That 
said  complaint  is  an  attempt  to  recover 
money  paid  under  mistake  of  law,  if  mis- 
take at  all  (7)  Said  complaint  fails  to  show 
that  plaintiff  was  ignorant  of  the  facts  al- 
leged therein  at  the  time  the  money  was 
paid  to  the  defendant  (8)  Said  complaint 
shows  that  plaintiff  was  fully  cognizant  of 
the  facts  therein  alleged,  at  the  time  the 
money  sought  to  be  reserved  was  paid  by  the 
plaintiff  to  the  defendant"  These  demur- 
rers were  sustained,  and  the  plaintiff  declin- 
ing to  plead  further,  judgment  was  rendered 
for  the  defendant  The  present  appeal  la 
prosecuted  by  the  plaintiff  from  this  judg- 
ment who  assigns  as  error  the  sustaining  of 
the  defendant's  demurrer  to  his  amended 
complaint 

G.  L.  Comer,  for  appellant  8.  EL  Dent,  Jr.. 
for  appellee. 

HARALSON,  J.  L  Of  course,  If  the  plain- 
tiff suffered  no  damage  from  the  failure  of 
the  collecting  bank— the  Eufaula  National — 
to  present  the  check  in  time  to  the  McNab 
Bank  for  payment  on  the  day  it  was  drawn, 
he  had  no  cause  of  action  against  the  de- 
fendant 2  Daniel,  Neg.  Inst  $  1587;  Boone, 
Banking,  5§  172,  181;  Industrial  Trust  Title 
&  Sav.  Co.  v.  Weakley  (Ala.)  15  South.  855. 
The  first  count  fails  to  aver  or  show  that  the 
plaintiff  suffered  any  damage  from  the  neg- 
lect of  the  Eufaula  Bank,  and  was,  therefore, 
subject  to  the  demurrer  interposed. 

2.  The  rule  is  well  settled,  generally,  in  ref- 
erence to  the  time  within  which  checks  must 
be  presented  for  payment  that  if  the  bank 
on  which  the  check  Is  drawn  be  in  the  same 
place  where  the  payee  receives  it  it  should 
be  presented  for  payment  within  banking 
hours  on  the  day  It  is  received,  or  at  latest 
within  banking  hours  on  the  following  day. 
Industrial  Trust,  Title  &  Sav.  Co.  v.  Weak- 
ley, supra.  But,  there  seems  to  be  a  well- 
recognized  qualification  of  this  rule,  where 
the  check  Is  taken  by  a  collecting  agent  for 
another  to  whom  the  drawer  of  the  check  is 
indebted,  and  for  which  he  gives  the  collect- 
ing agent  his  check.  In  such  case  Mr.  Morse 
says:  "When  a  check  is  taken  instead  of 
money  by  one  acting  for  others,  a  delay  of 
presentment  for  a  day,  or  for  any  time  be- 
yond that  within  which  by  reasonable  dili- 
gence it  can  be  presented,  is  at  the  peril  of 
the  party  so  retaining  the  check,  as  between 
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him  and  the  tine  owners  and  parties  in  in- 
terest  represented  by  him.  Thus  where  the 
payee  of  a  draft  took  from  the  drawees  their 
check  for  the  amount,  which  during  banking 
hours  on  that  day  would  hare  been  honored, 
hut  which  was  retained  by  the  payee  until 
the  day  following,  when  it  was  dishonored,  it 
was  held  that  the  payee  could  not  have  any 
remedy  against  the  drawer.  As  between 
the  payee  and  the  drawee  the  presentment 
of  the  check  had  been  made  with  due  prompt- 
itude, but  as  between  the  payee  and  the 
drawer  there  had  been  laches  by  reason  of 
the  payee  not  having  presented  the  check 
and  reduced  it  to  money  on  the  same  day  on 
which  he  received  it.  The  payee  had  In  fact 
so  far  as  the  drawer  was  concerned,  given 
to  the  drawees  an  extension  of  credit  for  one 
day,  and  the  payment  had  been  lost  directly 
in  consequence  of  such  unauthorized  exten- 
sion." 2  Morse,  Banks,  8  421.  And  again, 
the  same  author  says  in  section  428:  "The 
payee  (or  his  agent)  cannot  enlarge  the  time 
hy  taking  a  check  instead  of  money,  and 
waiting  till  next  day  to  see  if  it  is  good.  If 
he  takes  a  check,  he  must  collect  it  the  same 
day;  he  cannot  have  till  the  next  day  to 
present  the  check,  for  it  was  his  duty  to 
secure  payment  on  that  day,  not  the  next 
day,  and  a  check  is  not  payment." 

In  the  case  at  bar,  the  defendant  bank,— 
the  collecting  bank  and  agent  for  the  Mound 
City  Distilling  Company,— having  received 
from  said  company  the  plaintiff's  acceptance, 
presented  the  same  for  collection  at  ma- 
turity. Instead  of  paying  the  money,  the 
plaintiff  gave  his  check  for  the  amount  of 
his  debt,  drawn  on  the  John  McNab  Bank 
in  Eufaula,  payable  to  the  defendant  bank. 
The  check  was  received  on  March  30,  1891, 
about  10  o'clock  a.  m.,  and  was  not  presented 
nntil  the  next  day,  the  31st  The  McNab 
Bank  was  good,  and  honored  all  checks  on 
the  30th,  and  suspended  at  the  close  of  busi- 
ness hours  on  that  day.  The  plaintiff  had' 
money  at  McNab's  and  his  check,  as  Is  al- 
leged, would  have  been  paid  if  presented  on 
the  30th.  The  complaint  does  not  aver  that 
the  draft  for  which  the  check  was  given  was 
surrendered  to  the  plaintiff,  when  he  gave 
the  check,  and,  construing  it  most  strongly 
against  the  pleader,  we  presume  it  was  not 
surrendered,  but  was  retained  by  the  defend- 
ant to  await  the  collection  of  the  check.  It 
was  not  received  in  absolute  payment  of  the 
plaintiff's  acceptance,  and  the  debt  due.  by 
the  draft  was  not  discharged.  The  check 
was  received  to  become  operative  as  a  pay- 
ment in  fact,  only  when  paid  by  the  drawee. 
Story,  Bills,  §  419;  Smith  v.  Miller,  43  N.  Y. 
171.  The  next  day,  the  31st  of  March,  the 
day  of  the  suspension  of  the  McNab  Bank, 
the  plaintiff  paid  his  bill  to  the  Mound  City 
Distilling  Company  to  the  defendant  and 
took  up  his  check.  This  he  was  bound  to 
do,  for,  as  for  anything  yet  occurring,  he 
still  owed  his  debt  to  the  Mound  City  Dis- 
tilling Company.    But,  he  claims,  that  when 


he  gave  his  check  to  the  defendant  bank,  in 
place  of  money,  to  be  collected  and  applied 
to  his  draft  there  was  an  Implied  obligation 
on  the  part  of  defendant  to  him,  to  present 
said  check  with  due  diligence  to  the  drawee 
for  payment  which  obligation  it  failed  to  dis- 
charge, in  consequence  of  which,  though  he 
was  yet  bound  to  pay  the  draft  he  suffered 
damage  to  the  extent  of  the  sum  for  which 
the  check  was  given.  This  is  a  question 
with  which  the  owners  of  the  draft— the 
Mound  City  Distilling  Company— have  noth- 
ing to  do.  As  to  that  company,  the  defend- 
ant had  no  right  to  take  anything  but  money 
for  the  draft  and,  indeed,  did  not  pretend  to 
do  so.  When  it  took  the  check  from  plain- 
tiff, its  taking  became  a  transaction  between 
defendant  and  plaintiff;  defendant  became 
the  agent  of  and  owed  plaintiff  the  duty  to 
act  promptly  in  the  collection  of  the  check. 
The  check  when  given  was  esteemed  good 
by  plaintiff  and  defendant  and  it  was  good. 
The  plaintiff  did  no  wrong  to  give  the  check 
for  the  purpose  intended;  but  in  taking  said 
check,  as  we  have  stated,  the  defendant  at 
once  assumed  a  relation  and  duty  to  its 
drawer,  and  had  no  right,  as  to  him,  to  en- 
large the  time  of  its  payment  for  a  day,  but 
should  have  presented  it— there  having  been 
ample  time  in  which  to  do  so— the  very  day 
it  was  drawn;  and  failing,  It  owes  the  plain- 
tiff the  amount  of  the  check  and  interest 
Authorities  supra;  Smith  v.  Miller,  43  N.  Y. 
171;  Id.,  52  N.  Y.  646;  Chouteau  v.  Bowse, 
66  Mo.  65;  Clark  v.  Gates,  67  Mo.  139. 

The  demurrer  to  the  complaint  should  have 
been  overruled.    Reversed  and  remanded. 


WISDOM  et  al.  v.  REEVES  et  al. 
(Supreme  Court  of  Alabama.   June  7. 1895.) 
Deed— Deposition  —Notice  or  Taking  —  Use  in 
Another  Case— Witness— Transactions  with 
Decedent— Ejectment— Evidence— Record  in 
Another  Action— Alterations— Instructions. 

1.  Code,  §  2694,  dispensing  with  the  neces- 
sity of  a  seal  to  a  conveyance  of  lands,  does  not 
validate  a  conveyance  theretofore  executed 
without  seal  while  seal  was  required. 

2.  Under  Code,  §  2694,  providing  that  any 
instrument  in  writing  signed  by  the  grantor  will 
transfer  the  logal  title  to  land,  if  such  was  the 
Intention  of  the  grantor,  to  be  collected  from  the 
entire  instrument  the  language  of  an  indorse- 
ment on  a  deed,  "I  assign  the  within  title  of 
land  unto  *  *  *,  from  me  and  my  heirs  for- 
•ever,"  is  sufficient. 

3.  Notice  to  the  adverse  party  of  the  time 
and  place  of  taking  depositions  on  interroga- 
tories is  not  necessary,  as  Code,  S  2803,  which 
provides  for  the  taking  of  such  depositions,  re- 
quires no  such  notice,  and  section  2802,  which 
requires  such  notice,  applies  only  to  open  com- 
missions for  examination  of  witnesses  without 
written  interrogatories. 

4.  A  deposition  taken  by  defendant  in  a 
real  action  may,  the  witness  being  dead,  be  used 
in  an  action  for  the  same  land  thereafter  brought 
by  the  same  plaintiffs  against  the  same  defend- 
ant and  his  tenant  nonsuit  having  been  taken 
in  the  first  action  on  defendant's  interposing  a 
plea  that  he  was  not  in  actual  possession  at  the 
time  suit  was  brought,  but  that  his  tenant  ac- 
tually occupied  the  land. 
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5.  In  an  action  for  land  by  the  legal  repre- 
sentatives of  R.,  deceased,  claiming  by  inher- 
itance from  him,  where  defendant  defends  on 
the  asserted  validity  of  title  acquired  by  N.  from 
R.,  it  is  incompetent  for  N.  to  testify  to  trans- 
actions with  or  statements  by  R.,  or  to  conversa- 
tions with  L.,  also  deceased,  son  of  R.  and  fa- 
ther of  some  of  the  plaintiffs,  from  whom  they 
directly  Inherit  whatever  interest  they  have. 

6.  In  ejectment  by  legal  representatives  of 
R.,  deceased,  claiming  by  inheritance  from  him, 
defendant,  who  claims  by  deed  from  N.,  de- 
ceased, is  competent  to  prove  transactions  with 
or  statements  by  N.,  while  N.  was  in  posses- 
sion of  the  land,  to  show  adverse  possession  by 
N. 

7.  In  ejectment  where  defendant  claims 
that  his  grantor,  N.,  had  adverse  possession, 
plaintiff  may  prove  statements  of  N.  tending  to 
show  that  his  possession  was  permissive,  and  in 
subordination  to  the  title  of  R.,  through  whom 
plaintiff  claims  by  inheritance,  provided  the 
statements  were  made  while  N.  was  in  posses' 
sion. 

8.  Where  defendant  in  ejectment  relies  on 
an  assignment,  dated  1851,  to  his  grantor,  pur- 
porting to  be  executed  by  R.,  through  whom 
plaintiff  claims  by  inheritance,  indorsed  on  the 
deed  of  the  property  to-  R.,  plaintiff  may  intro- 
duce the  testimony  of  a  witness  that  he  saw  the 
deed  in  1859  and  1868,  and  that  the  indorse- 
ment was  not  on  it  in  1850  though  it  was  in 
1868. 

0.  Plaintiff  may  also  show  by  said  witness 
that  when  R.,  in  1859,  proposed,  in  the  pres- 
ence of  defendant's  grantor,  to  sell  the  prop- 
erty to  witness,  said  grantor  did  not  object,  but 
told  witness  that  he  would  get  a  good  title. 

10.  In  ejectment  the  record  of  a  pending 
suit  by  the  same  plaintiff  against  defendant's 
grantor  for  other  land  is  not  admissible. 

11.  In  ejectment,  defendant,  who  relies  on  a 
transfer  to  N.,  his  grantor,  purporting  to  have 
been  executed  by  R.,  deceased,  through  whom 

laintiff  claims  by  inheritance,  indorsed  on  the 
eed  of  the  property  to  R..  cannot  testify,  in  his 
own  behalf,  that  N.  told  him  how  the  transfer 
came  to  be  put  on  the  deed,  as  it  involves  proof 
of  a  transaction  with  deceased,  R.,  besides  be- 
ing hearsay. 

12.  One  offering  an  instrument  on  which  an 
erasure  or  alteration  appears  has  the  burden  of 
explaining  it  and  failure  to  explain  is  a  cir- 
cumstance against  its  validity. 

13.  A  mere  argument  should  not  be  given  as 
an  instruction. 

14.  In  the  absence  of  evidence  as  to  a  joint 
possession  of  property,  instructions  as  to  the  ef- 
fect of  such  a  possession  should  not  be  given. 

15.  Where  an  instrument  purporting  to  have 
been  executed  more  than  30  years  is  offered  as 
an  ancient  instrument  and  is  admitted  in  evi- 
dence, though  there  is  evidence  tending  to  show 
that  its  date  had  been  changed,  and  that  it  had 
been  executed  within  less  than  30  years,  it  is 
received  as,  at  least  prima  facie,  an  ancient 
document  self-proving,  and  the  burden  is  on  the 
other  party  to  prove  that  it  is  not 

16.  In  ejectment,  the  assessment  of  the  value 
of  the  use  and  occupation  of  the  land  is  during 
the  adverse  possession  of  defendants  and  those 
whose  estate  they  have,  up  to  the  triaL  not  in- 
cluding the  increased  value  by  reason  of  the  im- 
provements. 

17.  Improvements  made  during  a  permissive 
holding  are  not  within  the  betterment  act 

18.  An  instruction  that  an  admission  by  N. 
that  title  was  in  R.  and  plaintiffs  would  not 
authorize  a  finding  that  he  admitted  the  land 
belonged  to  plaintiffs  is  bad,  as  argumentative. 

19.  A  plea  of  one  defendant  that  he  was  a 
mete  tenant  .>f  the  other  defendant,  and  had  paid 
the  rent  to  him,  will  not  protect  him  from  a 
recovery  for  mesne  profits. 

Appeal  from  circuit  court,  Etowah  county; 
John  B.  Tally,  Judge. 


Action  by  John  S.  Reeves  and  others  against 
John  H.  Wisdom  and  another.  Judgment 
for  plaintiffs.  Defendants  appeal  Revers- 
ed. 

This  was  a  statutory  action  of  ejectment, 
brought  by  the  appellees,  as  heirs  of  John  S. 
Reeves,  deceased,  against  John  H.  Wisdom 
and  John  H.  Harcrow,  who  was  in  posses- 
sion of  the  lands  sued  for  as  a  tenant  of 
the  said  Wisdom.  The  action  was  institut- 
ed on  March  10,  1891.  When  the  cause 
was  called  for  trial,  the  defendant  Harcrow 
asked  leave  to  file  a  plea  of  disclaimer, 
and  upon  the  objection  of  the  plaintiffs,  the 
said  plea  was  not  allowed,  and  to  this  rul- 
ing the  defendant  Harcrow  duly  excepted. 
Thereupon  Harcrow  asked  leave  to  file  a  plea 
setting  forth  that  he  was  only  a  tenant  of  the 
defendant  Wisdom,  and  had  paid  the  rent 
due  from  him  np  to  the  time  of  the  bringing 
of  the  suit  The  plaintiffs  objected  to  the 
interposition  of  this  plea,  and  the  court  sus- 
tained the  objection,  refused  to  allow  the 
plea  filed,  and  to  this  ruling  the  defendant 
Harcrow  duly  excepted.  The  defendant  Wis- 
dom filed  a  plea  of  not  guilty,  and  asked  leave 
to  file  a  plea  of  the  statute  of  limitations  of 
10  and  20  years,  respectively,  and  liberum 
tenementum.  Upon  the  plaintiffs'  objecting 
to  the  defendants  being  allowed  to  file  these 
pleas,  the  court  sustained  the  objection,  would 
not  allow  the  pleas  to  be  filed,  and  to  this 
ruling  the  defendant  Wisdom  duly  excepted. 
Upon  issue  being  joined  upon  the  plea  of  not 
guilty,  the  plaintiffs  offered  in  evidence  a 
patent  issued  to  David  Dale,  dated  September 
2,  1850,  which  patent  granted  to  the  said 
Dale  the  lands  sued  for  In  the  present  action. 
There  was  then  Introduced  in  evidence  by  the 
plaintiffs  the  original  deed  of  said  David 
Dale  to  John  S.  Reeves,  the  plaintiffs'  ances- 
tor, bearing  date  October  31,  1851,  conveying 
the  property  in  controversy.  This  deed  was 
properly  executed  and  acknowledged.  There 
was  indorsed  upon  said  deed  an  assignment 
from  John  S.  Reeves,  which  is  copied  hi  the 
opinion.  The  defendants  offered  In  evidence 
a  deed  executed  by  Nathan  Reeves  and  his 
wife,  on  January  14,  1886,  conveying  to  the 
defendant  J.  H.  Wisdom  the  lands  sued  for, 
and  this  deed  was  properly  executed,  ac- 
knowledged, and  recorded  in  the  office  of  the 
judge  of  probate  of  Etowah  county.  The 
facts  in  reference  to  the  suit  brought  by  the 
present  plaintiffs  against  the  defendant  Wis- 
dom, and  the  rulings  on  the  evidence  hi  the 
present  suit  hi  reference  thereto,  are  suffi- 
ciently stated  in  the  opinion,  as  are  also  the 
facts  in  reference  to  the  rulings  of  the  court 
upon  the  objections  to  the  deposition  of  Na- 
than Reeves  taken  in  said  prior  suit  and  cer- 
tain portions  of  said  witness'  deposition. 

Upon  the  introduction  of  the  defendant  Wis- 
dom ae  a  witness,  he  testified  that  he  had 
known  Nathan  Reeves,  his  grantor,  for  15 
years  before  his  death,  which  occurred  in 
the  summer  of  the  year  1891;  that  said 
Reeves  was  living  on  the  lands  in  controversy 
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when  he  first  knew  him,  and  lived  on  them 
until  he  sold  them  to  the  witness  on  January 
14,  1886.  The  witness  was  then  asked  "If, 
in  the  year  1880,  he  saw  said  Nathan  Reeves 
in  possession  of  said  lands;  and,  if  so,  what, 
if  anything,  did  he  tell  him  how  he  was  hold- 
ing said  land?"  Plaintiffs  objected  to  this 
question,  because  it  called  for  Irrelevant  and 
illegal  testimony,  and  the  witness  was  incom- 
petent to  prove  any  transaction  with  or  any 
declaration  made  by  said  Nathan  Reeves. 
The  defendants  expected  to  prove  by  said 
witness,  in  response  to  said  question,  that 
he  saw  the  said  Nathan  Reeves  on  the  land 
in  controversy  and  in  possession  thereof  in 
the  year  1880,  and  that  while  the  said  Reeves 
was  thus  in  possession  he  told  the  witness 
that  the  lands  belonged  to  him,  Nathan 
Reeves.  The  court  sustained  the  plaintiffs' 
objection  to  this  question,  and  the  defendants 
duly  excepted.  Defendants  then  proposed  to 
prove  that  the  land  was  conveyed  to  the  de- 
fendant Wisdom  by  Nathan  Reeves  on  Jan- 
uary 14,  1886,  in  payment  of  a  debt  due  by 
said  Nathan  Reeves  to  the  defendant,  but, 
upon  objection  by  the  plaintiffs  to  this  tes- 
timony, the  court  refused  to  allow  such  proof, 
and  the  defendants  duly  excepted.  The  wit- 
ness Wisdom  testified  as  to  the  making  of 
permanent  improvements  upon  the  property 
and  the  value  thereof,  and  that  the  rental 
value  of  the  lands,  without  the  improvements, 
was  nothing.  In  rebuttal,  the  plaintiffs  in- 
troduced George  W.  Garmony  as  a  witness, 
who  testified  that  he  knew  Nathan  Reeves 
In  his  lifetime,  and  knew  the  lands  in  con- 
troversy. The  plaintiffs  asked  the  said  wit- 
ness "if  he  had  ever  heard  said  Nathan 
Reeves  say  to  whom  said  lands  belonged." 
The  defendants  objected  to  this  question,  be- 
cause it  called  for  illegal  and  irrelevant  tes- 
timony, and  that  any  declarations  made  by 
said  Nathan  Reeves  were  not  binding  upon 
the  defendants.  The  court  overruled  the  ob- 
jection, to  which  ruling  the  defendants  ex- 
cepted, and  the  witness  answered:  "Nathan 
Reeves  said  that  the  lands  belonged  to  his 
son,  John  S.  Reeves."  The  defendants  mov- 
ed to  exclude  this  answer,  upon  the  grounds 
of  the  objection  to  the  question,  and  duly 
excepted  to  the  court's  overruling  their  mo- 
tion. The  witness  Garmony  was  shown  the 
original  deed  from  David  Dale  to  John  S. 
Reeves  and  the  indorsement  thereon,  and 
was  asked  "if  be  ever  saw  said  deed  before, 
and  when."  He  answered  that  he  saw  the 
deed  In  1859.  The  plaintiffs  then  asked  the 
witness  "if  the  said  transfer  was  on  said  deed 
then."  The  defendants  objected  to  this  ques- 
tion because  it  was  illegal  and  irrelevant, 
and  was  not  a  proper  way  to  show  the  trans- 
fer was  not  genuine.  The  court  overruled 
the  objection,  and  the  defendants  duly  ex- 
cepted, and  the  witness  answered:  "The 
transfer  was  not  there  in  the  year  1859." 
The  defendants  moved  to  exclude  this  answer 
upon  the  grounds  of  the  objection  to  the 


question,  and  duly  excepted  to  the  court's 
overruling  their  motion.  This  witness  fur- 
ther testified  that  said  transfer  was  on  the 
deed  in  the  year  1868  when  he  saw  it  again, 
and  that  in  the  year  1859,  when  John  S. 
Reeves  proposed  to  sell  the  land  in  contro- 
versy, Nathan  Reeves  was  present,  and  did 
not  object  to  John  selling  the  land,  but  told 
the  witness  that  he  (witness)  would  get  a 
good  title.  The  plaintiffs  then  asked  the 
witness  "if  he  had  ever  asked  Nathan  Reeves 
how  the  said  transfer  came  to  be  on  said 
deed."  The  defendants  objected  to  this  ques- 
tion, upon  the  same  grounds  of  the  objection 
interposed  to  the  previous  questions,  and  duly 
excepted  to  the  court's  overruling  their  ob- 
jection; and  upon  the  witness  answering 
that  said  Reeves  told  him,  "It  Is  none  of  your 
business,"  the  defendants  moved  to  exclude 
this  answer,  and  duly  excepted  to  the  court's 
overruling  their  motion.  Upon  the  introduc- 
tion of  W.  G.  Brockway  as  a  witness  for  the 
plaintiffs,  he  testified  that  he  was  the  cashier 
of  the  First  National  Bank  of  Gadsden,  Ala., 
and  had  had  experience  in  handwriting  all 
of  his  life.  Upon  the  witness'  attention  be- 
ing called  to  the  indorsement  of  transfer  on 
the  deed  from  David  Dale  to  John  S.  Reeves, 
he  said  that  he  had  examined  it  the  evening 
before  with  his  naked  eye  and  with  a  glass, 
and  he  was  then  asked  "whether  or  not,  in 
his  opinion,  the  date,  1851,  had  been  placed 
there  since  the  original  indorsement  was  put 
there."  The  defendants  objected  to  this  ques- 
tion upon  the  grounds  that  the  witness  was 
not  Bhown  to  be  an  expert  in  such  matters, 
that  it  was  illegal  and  irrelevant,  and  that 
the  indorsements  could  not  be  attacked  in 
that  way.  The  court  overruled  the  objection, 
and  the  defendants  duly  excepted.  The  wit- 
ness answered  that,  "in  his  opinion,  the  date, 
1851,  had  been  placed  there  later,  and  at 
some  time  subsequent  to  the  making  of  the 
original  indorsement,  and  that,  in  his  opin- 
ion, the  body  of  the  transfer  and  the  signa- 
tures thereto,  both  of  the  transferer  and  the 
witnesses,  were  in  the  same  handwriting." 
The  defendants  objected  to  this  answer,  mov- 
ed to  exclude  the  same,  and  duly  excepted 
to  the  court's  overruling  their  objection.  One 
William  Young  was  introduced  as  a  witness 
in  behalf  of  the  plaintiffs,  and  testified  that 
when  John  8.  Reeves  went  to  the  war  in 

1861,  he  was  in  possession  of  the  lands  sued 
for,  and  that  he  had  heard  Nathan  Reeves 
say  that  the  said  lands  belonged  to  John  S. 
Reeves.  George  W.  Hendrix,  another  wit- 
ness for  the  plaintiffs,  against  the  objection 
and  exception  of  the  defendants  testified  that 
he  heard  Nathan  Reeves,  while  in  possession 
of  the  lands  in  controversy,  16  or  18  years 
ago,  say  that,  while  the  lands  belonged  to 
John  8.  Reeves,  he  (Nathan  Reeves)  would 
not  be  disturbed  in  his  possession  during  his 
lifetime.  Mrs.  Rhoda  Reeves,  the  widow  of 
John  8.  Reeves,  testified  that,  in  1861  and 

1862,  Nathan  Reeves  said  to  her  that  the 


Digitized  by  Google 


16 


SOUTHERN  REPORTER,  VoL  18. 


lands  belonged  to  her  and  her  children.  The 
defendants  objected  to  this  testimony,  and 
duly  excepted  to  the  court's  overruling  their 
objection.  John  H.  Reeves,  one  of  the  plain- 
tiffs, testified  that  in  1885  or  1886  Nathan 
Reeves  told  him  that  the  lands  in  controversy 
belonged  to  his  mother  and  her  children. 
Upon  the  introduction  of  James  S.  Reeves, 
one  of  the  plaintiffs,  as  a  witness,  he  testified 
that  he  was  in  possession  of  the  40  acres  of 
land  immediately  east  of  the  land  sued  for, 
and  thereupon  the  plaintiffs  asked  him  'if 
he  ever  demanded  of  Nathan  Reeves  the  title 
deeds  to  said  east  40;  and,  if  so,  when,  and 
what  did  he  say?"  Defendants  objected  to 
this  question,  and  duly  excepted  to  the  court's 
overruling  their  objection.  The  witness  an- 
swered: "I  asked  him,  in  1886  or  1887,  to 
give  me  the  papers  to  the  east  40,  and  he  re- 
fused to  do  so."  This  witness  further  testi- 
fied that  Nathan  Reeves  afterwards  said  that 
the  east  40  and  the  40  acres  in  controversy 
belonged  to  the  widow  and  children  of  John 
S.  Reeves.  The  plaintiffs  offered  in  evidence 
the  record  of  a  suit  pending  in  the  circuit 
court,  wherein  the  plaintiffs  in  this  suit  were 
plaintiffs,  and  the  said  Nathan  Reeves  was 
defendant,  in  which  said  plaintiffs  sued  for 
the  40  acres  of  land  lying  immediately  east 
of  the  lands  Involved  in  this  controversy. 
The  defendants  objected  to  said  record  being 
introduced  in  evidence  in  this  suit,  because 
it  was  illegal  and  irrelevant.  The  court  over- 
ruled this  objection,  allowed  the  record  to  be 
introduced  in  evidence,  and  the  defendants 
duly  excepted  to  said  ruling.  Upon  the  de- 
fendant Wisdom  being  reintroduced  as  a  wit- 
ness, he  was  asked  by  the  defendants  "if 
Nathan  Reeves  told  him  how  the  transfer 
came  to  be  put  on  the  Dale  deed."  The  plain- 
tiffs objected  to  this  question,  because  illegal 
and  irrelevant,  and  the  witness  was  incompe- 
tent to  testify  to  such  declaration.  The  court 
sustained  the  objection,  and  the  defendants 
duly  excepted. 

At  the  request  of  the  plaintiffs,  the  court 
gave  to  the  jury  the  following  written  char- 
ges: (1)  "The  court  charges  the  jury  that, 
where  erasures  or  alterations  appear  on  an 
Instrument,  the  burden  Is  on  the  party  offer- 
ing the  instrument  to  explain  the  erasures 
or  alterations,  and  the  failure  to  explain 
is  a  circumstance  against  the  validity  of  the 
Instrument."  (2)  "The  court  charges  the 
Jury  that  the  Jury  may  look  to  the  fact  that 
Nathan  Reeves  admitted  the  title  of  plain- 
tiffs a  number  of  times,  if  that  be  a  fact, 
to  ascertain  whether  or  not  the  admissions 
were  misunderstood  by  the  witness."  (3) 
"The  law  says,  when  verbal  admissions  are 
definitely  made  and  precisely  identified,  they 
may  be  the  most  satisfactory  kind  of  evi- 
dence." (4)  "The  court  charges  the  Jury 
that  it  makes  no  difference  if  the  transfer 
is  valid  and  all  right,  if,  after  the  transfer 
was  made,  Nathan  Reeves  always  admitted 
the  title  to  be  In  plaintiffs,  until  1882  or 


1885,  then  and  in  such  case  defendants  can- 
not recover  in  this  action,  and  the  verdict 
of  the  jury  must  be  for  the  plaintiffs  for  the 
lands  sued  for  In  the  complaint,  notwith- 
standing such  transfer."  (5)  "The  court 
charges  the  jury  that  an  adverse  possessloB 
Is  an  occupancy  which  disclaims  the  title 
of  the  owner,  and  if  the  jury  believe  from 
the  evidence  that  Nathan  Reeves  admitted 
the  title  of  plaintiffs  down  to  1885  or  1886, 
the  defense  of  the  statute  of  limitations  Is 
not  sustained,  and  the  verdict  of  the  Jury 
must  be  for  plaintiffs  for  the  lands  sued  for 
In  the  complaint."  (6)  "The  court  charges 
the  jury  that  Nathan  Reeves  can  get  no 
benefit  of  any  time  he  was  in  possession  of 
the  lands  admitting  the  title  of  the  lands 
to  be  In  plaintiffs,  and  if  the  Jury  believe 
from  the  evidence  that  he  admitted  the 
title  to  be  in  plaintiffs,  and  never  disputed 
it  until  in  1882,  to  John  H.  Reeves,  or  in 
1885,  then  and  In  either  event  defendant 
cannot  recover  in  this  action,  and  their  ver- 
dict will  be  for  plaintiffs  for  the  lands  sued 
for  here."  (7)  "The  court  charges  the  Jury 
that  the  intention  with  which  land  Is  taken 
and  held  is  always  material,  and*  there  can 
be  no  such  thing  as  adverse  possession  with- 
out an  intention  to  claim  the  title  to  the 
lands;  and  If  the  jury  believe  from  the  evi- 
dence that  Nathan  Reeves  never  claimed 
the  title  to  the  land  In  question  until  1885 
or  1886,  the  statute  of  limitations  Is  over- 
come, and  the  verdict  of  the  Jury  must  be 
for  the  plaintiffs  for  the  lands  sued  for.** 
(8)  "The  court  charges  the  Jury  that  what- 
ever time  Nathan  Reeves  was  in  possession 
of  the  land  sued  for  jointly  with  the  chil- 
dren of  Jno.  S.  Reeves  cannot  be  computed 
as  any  part  of  the  statute  of  limitations, 
since  the  land  refers  the  possession  to  the 
title."  (0)  "The  court  charges  the  Jury  that 
Nathan  Reeves  can  get  no  benefit  of  any 
time  he  was  in  possession  of  the  land  jointly 
with  the  children  of  J.  S.  Reeves,  since  the 
land  refers  such  possession  to  the  children 
of  J.  S.  Reeves,  and  not  to  Nathan  Reeves." 
(10)  "The  court  charges  the  Jury  that  if 
they  believe  from  the  evidence  that  the 
transfer  is  a  valid  one,  and  no  forgery,  yet, 
if  they  further  believe  that  Nathan  Reeves, 
while  holding  the  lands  In  possession  under 
the  transfer,  always  admitted  they  were 
the  lands  of  plaintiffs,  until  1885  or  1886, 
the  statute  of  limitations  is  overcome,  and 
the  verdict  of  the  Jury  must  be  for  plaintiffs 
for  the  lands  sued  for  in  the  complaint." 

The  defendants  separately  excepted  to  the 
giving  of  each  of  these  charges,  and  also 
separately  excepted  to  the  court's  refusal 
to  give  each  of  the  following  written  char- 
ges requested  by  them:  (1)  "The  court  char- 
ges the  jury  that  if  they  believe  the  evi- 
dence they  will  find  a  verdict  for  the  de- 
fendants." (2)  "The  court  charges  the  jury 
that  the  transfer  on  the  back  of  the  deed 
read  in  evidence  transfers  to  Nathan  Reeves. 
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the  legal  title  to  the  lands  mentioned  in  the 
deed."  (3)  "The  court  charges  the  jury  that 
if  they  believe  from  the  evidence  that  the 
transfer  on  the  back  of  the  David  Dale  deed 
was  executed  by  John  S.  Beeves  in  1868,  or 
any  other  time  before  his  death,  then  the 
title  to  said  land  passed  to  Nathan  Beeves, 
and  even  a  change  of  the  date  thereafter  by 
Reeves  would  not  divert  the  title  out  of 
Nathan  Reeves."  (4)  "The  court  charges  the 
jury  that  if  they  believe  from  the  evidence 
that  John  S.  Reeves  executed  the  transfer 
indorsed  on  the  David  Dale  deed,  and  de- 
livered said  deed  and  transfer  to  Nathan 
Reeves,  then  this  passes  the  legal  title  to 
the  land  mentioned  in  the  deed  to  him,  not- 
withstanding they  may  believe  from  the  evi- 
dence the  date  of  the  transfer  has  since  been 
changed."  (5)  "The  court  charges  the  Jury 
that  if  they  believe  from  the  evidence  that 
John  8.  Reeves  executed  the  transfer  in- 
dorsed on  the  deed  of  David  Dale  read 
in  evidence  to  them,  and  that  he  delivered 
said  deed  so  indorsed  to  Nathan  Reeves, 
then  this  was  sufficient  to  pass  the  legal 
title  to  Nathan  Reeves  to  the  land  described 
in  the  deed."  (6)  "The  court  charges  the 
jury  that  the  transfer  read  in  evidence  to 
them  on  the  back  of  the  David  Dale  deed 
Is  read  to  them  as  an  ancient  deed,  self- 
proving,  and  is  presumed  to  have  been 
properly  executed  and  attested  by  the  wit- 
nesses, as  it  purports  to  be,  and  the  bur- 
den Is  on  the  plaintiffs  to  show  the  con- 
trary." (7)  "The  court  charges  the  jury  that 
the  word  •assign,*  contained  in  the  transfer 
indorsed  on  the  David  Dale  deed,  Is  suffi- 
cient to  convey  the  legal  title  to  the  lands 
described  in  said  deed."  (8)  "The  court 
charges  the  jury,  if  they  find  for  the  plain- 
tiffs, they  must  also  ascertain  the  rental 
value  of  the  lands  sued  for  for  the  present 
year,  and  return  the  amount  to  the  court" 
(0)  "The  court  charges  the  Jury  that  if  they 
believe  that  Nathan  Reeves  had  a  life  es- 
tate in  the  land  sued  for,  and  that  he  died 
last  summer,  then  plaintiffs  cannot  recover 
in  this  suit."  (10)  "The  court  charges  the 
jury  that  if  they  believe  from  the  evidence 
that  the  defendant  John  H.  Wisdom  bought 
the  land  in  1886,  and  has  been  in  possession 
thereof  ever  since,  claiming  the  same  as  his 
own,  In  good  faith,  then  he  has  such  pos- 
session as  will  entitle  him  to  pay  for  perma- 
nent Improvements."  (11)  "The  court  char- 
ges the  jury  that  an  admission  by  Nathan 
Reeves  that  the  title  to  the  land  In  contro- 
versy was  In  or  belonged  to  Mrs.  Rhoda 
Reeves  and  the  plaintiffs  would  not  author- 
ise the  jury  to  find  that  he  admitted  the 
land  belonged  to  plaintiffs." 

There  was  judgment  for  plaintiffs.  The 
defendants  appeal,  and  assign  as  error  the 
several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

James  Aiken,  for  appellants.   Dortch  & 
Martin,  for  appellees. 
v.l8so.no.S— 2 


HEAD,  J.  Action  to  recover  40  »cres  of 
land  by  the  heirs  of  John  S.  Reeves,  deceased, 
against  Wisdom  and  his  tenant,  Harcrow. 
Plea,  not  guilty,  and  suggestion  upon  the  rec- 
ord of  three  years'  adverse  possession  and 
permanent  improvements  under  the  better- 
ment act  Code,  8  2702  et  seq.  The  plaintiffs 
showed  title  by  government  patent  to  David 
Dale,  September  2,  1850,  and  deed  from 
David  Dale  to  John  S.  Reeves,  their  ancestor, 
October  81,  1851.  The  defendant  Wisdom 
claimed  title  as  a  purchaser  from  said  John 
S.  Reeves,  and  introduced  a  transfer  or  as- 
signment indorsed  upon  the  said  deed  of 
David  Dale  to  said  John  S.  Reeves,  as  fol- 
lows: "The  State  of  Alabama,  Benton  Coun- 
ty. December  10,  1851.  I  assign  the  within 
title  of  land  unto  Nathan  Reeves,  from  me 
and  my  heirs  forever,  this  the  day  and  date 
above  written.  [Signed]  John  S.  Reeves. 
Witness:  James  K.  McKlnney,  G.  T.  Reeves." 
He  then  introduced  a  jdeed  from  Nathan 
Reeves  and  wife  to  himself  January  14,  1886, 
and  gave  evidence  tending  to  show  adverse 
possession  for  10  years  and  more  by  said 
Nathan  Reeves,  and  by  himself  for  more 
than  3  years  before  this  suit  was  brought 
He  also  gave  evidence  of  permanent  improve- 
ments and  their  value,  the  value  of  the  land, 
and  use  and  occupation,  in  conformity  to  sec- 
tion 2708  of  the  Code. 

If  the  transfer  of  the  Dale  deed  to  Nathan 
Reeves,  hereinabove  set  out,  was  executed  In 
1851,  as  it  purports  on  its  face  to  have  been, 
it  is  very  clear  it  was  insufficient  as  a  con- 
veyance of  the  legal  title  for  the  want  of  a 
seal,  the  law  at  that  time  requiring  convey- 
ances of  real  estate  to  be  executed  under 
seal  The  defendants  Invoke  section  2094  of 
the  Code,  which  first  became  law  by  the 
adoption  of  the  Code  of  1852.  It  is  set  out  in 
that  Code  as  section  2198,  in  the  same  lan- 
guage as  found  in  the  subsequent  Codes 
down  to  and  including  the  present  and  is  as 
follows:  "Seal  not  Necessary  to  Enable 
Grantee  to  Sue.  A  seal  is  not  necessary  to 
convey  the  legal  title  to  land  to  enable  the 
grantee  to  sue  at  law.  Any  instrument  in 
writing  signed  by  the  grantor,  or  his  agent 
having  a  written  authority,  is  effectual  to 
transfer  the  legal  title  to  the  grantee,  if  such 
was  the  Intention  of  the  grantor,  to  be  col- 
lected from  the  entire  Instrument"  And  it  is 
insisted  that  this  enactment  retroacts,  so  as 
to  give  a  grantee  the  right  to  maintain  or  de- 
feat an  action  upon  a  conveyance,  without 
seal,  executed  prior  to  the  statute.  The  posi- 
tion is  untenable.  The  statute  does  not  dis- 
pense with  the  necessity  for  a  legal  title  in 
the  plaintiff  to  maintain,  and  the  defendant 
to  defend,  an  action  at  law.  It  simply  dis- 
penses with  the  seal  as  essential  to  the  con- 
veyance of  the  title.  A  seal  being  necessary, 
in  1851,  to  convey  the  title,  a  deed  then  ex- 
ecuted not  under  seal  conferred  no  right  of 
action  at  law  upon  the  grantee,  and  it  was 
without  legislative  power  to  cure  the  essen- 
tial omission  and  confer  such  a  right  A  new 
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remedy  may  be  gtven  by  the  legislature  to  en- 
force existing  rights,  but  it  cannot  give  the 
right  itself  by  retroacting  on  past  transac- 
tions. To  hold  as  the  defendants  Invoke 
wonld  be  to  declare  that  the  title  of  John  S. 
Reeves  was  divested  by  legislative  act,  and 
invested  in  the  defendant,  as  a  derivative 
purchaser,  so  as  to  enable  him  to  defeat  eject- 
ment. This  cannot  be  done.  Wetzler  v.  Kel- 
ly, 83  Ala.  440,  3  South.  747.  But  the  plain- 
tiffs themselves  have  given  evidence  tend- 
ing to  show  that  the  transfer  in  question  was 
not,  In  fact,  executed  until  1859,  or  subse- 
quently thereto.  This  testimony  proceeds 
from  the  witness  George  W.  Garmony  who 
testifies  that  he  saw  the  Dale  deed  in  1869, 
and  that  said  transfer  was  not  then  on  it; 
that  he  saw  it  in  1868,  and  the  transfer  was 
then  on  it  Thus  it  became  a  question  for 
the  Jury  to  determine  whether  the  transfer 
was  executed,  if  it  was  executed  at  all,  prior 
or  subsequent  to  the  statute  in  question.  If 
prior,  it  did  not  pass  the  title;  if  subsequent, 
we  are  of  opinion  it  did.  We  think  its  lan- 
guage is  such  as  to  evince  the  Intention  of 
the  assignor  to  transfer  the  legal  title,  and, 
under  the  influence  of  section  2694  of  the 
Code,  had  that  effect  if  executed  after  the 
enactment  of  that  law.  Lemon  v.  Graham, 
181  Pa.  St.  497,  19  Atl.  48;  Harlowe  v.  Hud- 
gens,  84  Tex.  107,  19  S.  W.  364;  5  Am.  & 
Eng.  Enc.  Law,  438;  Webb  v.  Mulllns,  78 
Ala.  111.  In  view  of  these  principles,  charges 
4.  5, 6,  7,  and  10,  given  at  the  instance  of  the 
plaintiffs,  ought  to  have  been  refused. 

Prior  to  the  institution  of  the  present  suit 
these  plaintiffs  brought  a  real  action  in  the 
court  below  for  the  recovery  of  this  land 
against  the  defendant  Wisdom,  and  upon  the 
Interposition  of  a  plea  that  defendant  was  not 
In  the  actual  occupation  of  the  land  at  the 
tune  of  suit  brought,  but  that  his  tenant  ac- 
tually occupied  the  same,  the  plaintiffs  took  a 
nonsuit  Pending  that  suit  the  deposition 
of  Nathan  Reeves  was  taken  by  the  defend- 
ant upon  Interrogatories  filed  in  the  cause. 
Nathan  Reeves  afterwards  died.  On  the  trial 
of  the  present  action  the  defendants  offered 
to  read  that  deposition  in  evidence.  The 
plaintiffs  objected  on  the  ground  that  they 
did  not  have  notice  of  the  time  and  place 
of  taking  the  deposition.  It  appears  that 
when  the  Interrogatories  were  served  on 
their  counsel,  the  counsel,  by  writing  in- 
dorsed upon  or  annexed  to  the  Interrogatories, 
demanded  notice  of  the  time  and  place  of  tak- 
ing the  deposition.  The  commissioner  failed 
to  give  the  notice.  In  all  other  respects  the 
deposition  was  regularly  taken.  It  will  be 
seen  upon  examination  of  the  statute  (Code,  f 
2802)  that  the  requirement  of  notice  to  the 
adverse  party  of  the  time  and  place  of  ex- 
ecuting the  commission  applies  only  to  open 
commissions  for  the  examination  of  wit- 
nesses by  the  parties  without  written  inter- 
rogatories. Section  2803  provides  for  the  tak- 
ing of  depositions  on  interrogatories,  and  the 
proceedings  are  therein  minutely  prescribed. 


No  such  notice  as  that  in  question  Is  there 
required.  We  hold,  therefore,  that  the  depo- 
sition of  Reeves  was,  In  all  respects,  legally 
and  regularly  taken,  and  this  action  being 
the  same  as  to  subject-matter  and  parties, 
and  the  witness  being  dead,  it  was  admis- 
sible in  evidence  on  this  trial. 

There  are,  however,  certain  portions  of  the 
testimony  of  the  witness  which,  upon  objec- 
tions which  were  duly  made,  were  properly 
excluded.  These  are  the  statements  of  the 
witness  of  transactions  with  or  statements 
by  the  deceased,  John  S.  Reeves.  This  action 
Is  by  the  legal  representatives  of  John  S. 
Reeves,  deceased,  claiming  the  land  by  in- 
heritance from  him.  The  defendant  defends 
upon  the  asserted  validity  of  title  acquired 
by  the  witness,  Nathan  Reeves,  from  John  S. 
Reeves.  The  latter  is,  therefore,  under  the 
statute,  incompetent  to  testify  as  to  transac- 
tions with  or  statements  by  the  deceased 
John  S.  Reeves.  Hodges  v.  Denny,  86  Ala. 
226,  5  South.  492.  Under  this  rule,  the  fol- 
lowing statements  of  the  witness  should  be 
rejected:  In  the  answer  to  the  eighth  Inter- 
rogatory, •The  said  original  came  into  my 
possession  the  day  and  date  it  was  made," 
and  "I  got  said  original  from  John  S.  Reeves," 
and  so  on,  to  the  end  of  that  answer;  and  the 
whole  of  the  auswer  to  the  fourteenth  inter- 
rogatory. The  witness  was  also  incompe- 
tent to  testify  to  the  conversations  had  with 
Lafayette  Reeves,  now  deceased,  who  was 
a  son  of  John  S.  and  the  father  of  the  minor 
plaintiffs,  from  whom  they  directly  Inherited 
whatever  interest  they  have  In  the  land,  as 
set  forth  in  the  answer  to  the  sixteenth  Inter- 
rogatory. The  remaining  portions  of  the  tes- 
timony of  Nathan  Reeves  all  legitimately 
tend  to  prove  adverse  possession  on  his  part 
and  are  admissible. 

The  defendant  Wisdom  was  not  Incom- 
petent to  prove  transactions  with  or  state- 
ments by  the  deceased  (Nathan  Reeves), 
while  he  (Nathan  Reeves)  was  in  possession 
of  the  land,  tending  to  show  an  adverse  pos- 
session on  his  part  Neither  Nathan  Reeves 
nor  his  legal  or  personal  representatives  are 
parties  to  the  suit  or  Interested  in  the  re- 
sult thereof.  The  testimony  of  Wisdom  is  in 
support  of  the  title  of  Nathan,  and,  under 
the  rule  declared  in  Bibb  v.  Hunter,  79  Ala. 
861,  358,  Insurance  Co.  v.  Sledge,  62  Ala.  566. 
and  Dismukes  v.  Tolson,  67  Ala.  886,  was 
competent.    The  court  erred  in  excluding  it 

It  was  competent  for  the  plaintiffs  to  prove 
by  the  witness  Garmony  statements  made  by 
Nathan  Reeves  tending  to  show  that  his  pos- 
session of  the  land  was  permissive,  and  in 
subordination  to  the  title  of  John  S.  Reeves, 
provided  those  statements  were  made  while 
Nathan  was  in  possession.  Such  statements 
made  after  he  sold  to  Wisdom  and  went  out 
of  possession  are  mere  hearsay,  and  Inad- 
missible. We  observe  that  the  testimony  is 
not  confined  to  the  time  of  Nathan's  posses- 
sion. The  burden  was  on  plaintiffs  to  show 
that  the  statements  were  made  while  the 
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declarant  was  In  possession,  and,  not  having 
done  so,  the  court  erred  In  receiving  the  tes- 
timony. 

There  was  no  error  in  admitting  the  testi- 
mony of  Garmony  as  to  seeing  the  Dale  deed 
and  the  transfer  thereon  In  1859  and  1868, 
nor  as  to  offers  by  John  S.  Reeves  in  1859  to 
sell  the  land,  made  in  the  presence  of  Na- 
than Reeves. 

The  objections  to  the  testimony  of  the  wit- 
ness W.  O.  Brockway  were  not  well  taken, 
and  were  properly  overruled.  The  criticisms 
made  upon  the  testimony  of  Garmony  as  to 
statements  made  by  Nathan  Reeves,  in  dis- 
paragement of  his  title  and  claim  to  the 
land,  apply  alike  to  the  witness  William 
Young.  The  testimony  of  George  W.  Hend- 
rix  and  Rhoda  Reeves  was  legal  and  com- 
petent, and  properly  received. 

The  objections  to  the  testimony  of  James 
S.  Reeves  in  reference  to  the  east  40,  as  It  is 
called,  were  well  taken  and  should  have 
been  sustained  for  obvious  reasons. 

The  record  of  a  pending  suit  by  these 
plaintiffs  against  Nathan  Reeves  for  another 
40  acres  of  land  has  nothing  to  do  with  this 
■case,  and  ought  not  to  have  been  admitted. 

It  was  not  competent  for  defendant  Wis- 
dom to  testify  on  his  own  behalf  that  Nathan 
Reeves  told  him  how  the  transfer  came  to  be 
put  on  the  Dale  deed.  It  Involved  proof  of 
a  transaction  with  the  deceased,  Jonn  a. 
Reeves,  and,  further,  In  the  shape  it  was  pre- 
sented, was  hearsay. 

The  first  charge  given  at  the  instance  of 
the  plaintiffs  was  proper.  As  the  case  must 
be  reversed  for  other  causes,  we  simply  re- 
mark, in  reference  to  charges  2  and  3,  given 
for  plaintiffs,  that-  they  were  mere  argu- 
ments, and  ought  to  have  been  refused  for 
that  reason,  if  for  no  other.  Charges  8  and 
9  are  abstract,  and  ought  to  have  been  re- 
fused. There  Is  no  evidence  of  a  Joint  pos- 
session of  the  land  by  Nathan  Reeves  and 
the  children  of  John  S.  Reeves. 

In  what  we  have  said  it  has  been  made 
sufficiently  to  appear  that  charges  X,  2,  3,  4, 
5,  and  7,  requested  by  defendants,  were  prop- 
erly refused.  They  all  assume  that,  although 
the  transfer  may  have  been  executed  prior 
to  the  statute  of  1852,  a  seal  was  not  neces- 
sary to  pass  the  legal  title,  which,  we  have 
seen,  Is  not  the  law.  There  Is  evidence  tend- 
ing to  show  that  the  date  of  the  transfer  on 
the  Dale  deed  had  been  changed,  so  as  to 
leave  uncertainty,  arising  from  the  face  of 
the  Instrument  Itself,  as  to  what  Its  true 
date  was.  It  was  offered  in  evidence  by  the 
defendants  as  an  ancient  document,  self- 
proving.  If  executed  in  1851,  It  was  more 
than  30  years  old,  but  under  the  evidence  as 
It  comes  before  us  It  might  have  been  exe- 
cuted within  less  than  that  time.  It  was  for 
the  trial  judge  to  Inspect  the  paper,  and  hear 
such  evidence  as  might  be  offered  to  explain 
the  uncertainty,  and  determine  whether  it 
bore  such  marks  of  suspicion,  unexplained, 


as  to  Justify  its  rejection  as  an  ancient  docu- 
ment The  trial  judge  admitted  It  In  evi- 
dence, and  his  ruling  is  not  before  us  for  re- 
view. Being  admitted,  the  Jury  must  have 
received  it  as,  at  least  prima  facie,  an  an- 
cient document,  and  the  burden  was  on  the 
plaintiffs  to  show  it  was  not  We  think, 
therefore,  the  trial  court  erred  in  refusing  to 
give  charge  No.  6.  See,  on  this  subject  gen- 
erally, 1  Am.  &  Eng.  Enc.  Law,  565  et  seq. 

There  was  no  error  In  refusing  to  give 
charge  8,  for  the  reason  that  it  confines  the 
ascertainment  of  the  rental  value  of  the  land 
to  the  year  in  which  the  trial  occurred,  even 
extending  beyond  the  time  of  the  trial.  The 
statute  requires  the  assessment  of  the  value 
of  the  use  and  occupation  of  the  land,  dur- 
ing the  adverse  possession  of  defendants 
and  those  whose  estate  they  have,  up  to  the 
time  of  trial,  not  Including  the  increased 
value  of  the  use  and  occupation  by  reason  of 
the  improvements.  The  charge  is  bad  also 
because  It  In  effect  requires  the  assessment 
to  be  made  Including  such  increased  value. 
Again,  we  discover  no  evidence  that  the  de- 
fendant made  any  improvements  on  the  land, 
and  the  evidence  is  in  conflict  leaving  it  a 
question  for  the  jury,  whether  the  possession 
of  Nathan  Reeves,  at  the  time  he  made  im- 
provements, was  adverse  or  not  Improve* 
ments  made  during  a  permissive  holding  are 
not  within  the  purview  of  the  betterment 
act  What  we  have  said  will  indicate  the 
vice  of  charge  10.  While  the  evidence  shows 
without  conflict  that  defendant  Wisdom  was 
in  the  adverse  possession  of  the  land  for 
three  years  and  more  before  the  suit  was 
brought  thereby  entitling  him,  as  against 
mesne  profits,  to  pay  for  permanent  improve- 
ments made  by  him  and  those  whose  estate 
he  has,  made  under  an  adverse  holding,  yet 
as  we  have  said,  there  is  no  evidence  that  he 
made  any  such  improvements,  and  the* 
charge  falls  to  submit  it  to  the  jury  to  de- 
termine whether  Nathan  Reeves'  possession 
was  adverse  or  not  at  the  time  he  made  im- 
provements. Charge  11  Is  argumentative 
and  was  properly  refused. 

The  matters  provable  under  pleas  2  and  3 
were  provable  under  the  general  issue,  and 
defendants  had  the  benefit  of  them  under 
that  plea.  There  was  no  available  error, 
therefore,  in  the  refusal  of  the  court  to  al- 
low these  pleas  to  be  filed.  The  defendant 
Harcrow  had  the  right  to  file  a  disclaimer 
of  possession  if  he  saw  fit  to  do  so;  but  his 
plea  that  he  was  a  mere  tenant  of  Wisdom, 
and  had  paid  the  rent  to  him,  constituted  no 
defense,  and  the  facts  therein  averred  would 
not  protect  him  from  a  recovery  by  plain- 
tiffs, if  they  succeeded  in  the  action,  of 
mesne  profits  during  the  time  of  his  posses- 
sion. 

This  disposes  of  all  the  questions  presented 
by  the  record.  For  the  errors  mentioned, 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded.   Reversed  and  remanded. 
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WILKINS  et  aL  t.  PENSAOOLA  CITY  CO. 
et  al. 

(Supreme  Court  of  Florida.    July  23,  1895.) 

Bill  to  Quiet  Titlb  — Equity  Jurisdiction  ~ 
Prescriptive  Titlb  —  Bubden  of  Proof  — 
Mixed  Possession— Landlord  and  Tenant. 

1.  Where  property  consists  of  a  large  tract 
of  land,  subdivided  into  numerous  blocks,  lots, 
and  streets,  within  and  adjoining  a  growing  city, 
and  there  are  a  large  number  of  persons  claiming 
possession  of  and  title  to  portions  thereof,  from 
the  same  source,  as  against  one  or  more  persons 
claiming  title  from  the  same  source,  snd  there  is 
a  continuous  dispute  between  such  adverse  claim- 
ants as  to  the  right  of  possession  to  different  por- 
tions thereof,  and  continuous  interference  on 
the  part  of  one  set  of  adverse  claimants  with 
the  possession  of  the  other  opposing  claimants 
and  their  lessees,  by  procurement  of  their  at- 
tornment to  them  and  oy  forcible  or  fraudulent 
obtainment  of  possession,  and  the  legal  title 
to  the  land  has  been  established  by  one  or  more 
actions  in  ejectment  at  law  after  vexatious  and 
continued  litigation  between  such  adverse  claim- 
ants, a  court  of  equity  has  jurisdiction,  bj  bill 
to  quiet  title,  on  behalf  of  the  claimants  in 
whose  favor  the  title  has  been  established  at 
law,  to  settle  the  title  between  the  parties,  and 
to  declare  the  right  between  them  and  to  pro- 
tect it  by  perpetual  injunction.  The  ruling  in 
Caro  v.  Pensacola  City  Co..  19  Fla.  766,  ap- 
proved. 

2.  Where  the  owner  of  the  true  legal  title 
to  a  tract  of  land  is  in  actual  possession  of  a 
part  of  said  tract,  and  other  persons  claiming 
adversely  are  in  possession  or  other  portions 
thereof,  the  law  is  well  settled  that  in  such  cases 
of  mixed  possession  the  possession  of  all  parts 
of  the  tract  not  shown  to  be  actually  and  ad- 
versely occupied  will  be  presumed  to  be  with 
the  owner  of  the  true  title  in  possession  of  a 
part  of  the  tract  The  real  title  draws  to  the 
actual  occupant  who  holds  it  a  constructive  pos- 
session of  all  the  land  covered  by  it  that  is  not 
actually  and  adversely  occupied,  and  the  ad- 
verse occupant,  not  having  any  title,  is  to  be 
confined  to  the  actual  limits  of  his  occupancy. 

3.  Where  no  other  title  is  set  up  against 
the  legal  title  to  land  than  that  of  adverse  oc- 
cupancy, the  burden  of  proof  of  all  the  essential 
facts  requisite  to  give  title  by  adverse  posses- 
sion is  upon  him  who  asserts  such  prescriptive 
title.  Such  proof,  to  be  effectual,  must  show 
a  continuous,  unbroken,  open,  notorious,  actual, 
and  adverse  possession,  under  a  claim  of  right, 
for  the  full  statutory  period;  and  the  limits,  lo- 
cation, and  extent  or  his  occupancy  must  be  defi- 
nitely and  clearly  established  by  affirmative 
proof,  and  cannot  be  established  or  extended  by 
presumption. 

4.  The  law  is  well  settled  that  a  tenant,  aft- 
er the  expiration  of  his  lease,  may  disavow  and 
disclaim  his  tenancy  and  the  title  of  his  land- 
lord, and  drive  the  landlord  to  his  action  for  the 
recovery  of  possession  within  the  period  of  the 
statute  of  limitations;  but,  before  any  founda- 
tion can  be  claimed  for  the  operation  of  the  stat- 
ute in  such  a  case,  a  clear,  positive,  and  contin- 
ued disclaimer  and  disavowal  of  the  landlord's 
title,  and  an  assertion  of  an  adverse  right,  must 
be  brought  home  to  the  landlord  by  clear,  posi- 
tive, and  distinct  notice. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Escambia  coun- 
ty; J.  F.  McClellan,  Judge. 

BUI  by  the  Pensacola  City  Company  and 
others  against  James  Wllklns  and  others  to 
Xjulet  title.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.  Affirmed. 

Enoch  J.  Vann  &  Son,  for  appellants. 
Blount  St  Blount,  for  appellees. 


TAYLOR,  J.  The  appellee  the  Pensacola 
City  Company,  a  corporation,  and  divers 
other  persons,  its  alienees,  on  the  5th  day  of 
March,  A.  D.  1887,  filed  their  bill  in  equity 
in  the  circuit  court  of  Escambia  county 
against  the  appellants,  and  against  Georgia  I. 
Caro,  John  B.  Caro,  Theresa  E.  Caro,  Joseph- 
ine Caro.  Mary  L.  Caro  (children  of  A  V. 
Caro),  Irene  C.  Williams,  Matilda  O.  Duval, 
and  numerous  other  persons  claiming  to  be 
alienees  or  lessees  of  the  Caros,  or  claimiug 
portions  of  the  property  involved  in  the  suit. 
The  bill  alleges  in  substance:  That  the  com- 
plainants are  the  owners  in  fee  of  the  tract 
of  land  in  the  city  of  Pensacola,  Fla.,  knowu 
as  the  Chabeaux  or  Rivas  tract.  That  said 
tract  originally  belonged  to  one  Gabriel  de 
Rivas,  but  the  title  thereto  was  divested  out 
of  his  heirs,  about  the  year  1817,  by  a  legal 
and  valid  sale,  made  under  the  authority  of 
the  Spanish  court  in  Pensacola,  and  by  mesne 
conveyances  from  the  purchaser  at  said  sale 
became  vested,  on  January  13,  1837,  In  the 
Pensacola  City  Company,  a  joint-stock  as- 
sociation, by  which  it  was  conveyed,  In  the 
year  1870,  to  the  Pensacola  City  Company, 
a  corporation  then  organized  under  the  laws 
of  Florida,  and  one  of  the  complainants,  and 
that  the  interests  of  the  other  complainants 
have  been  acquired  from  the  said  corpora- 
tion. That  In  1837,  upon  the  purchase  of 
the  said  property  by  the  Pensacola  City  Com- 
pany, it  went  into  possession  of  the  same, 
and  it  and  its  grantees,  mediate  and  im- 
mediate, the  complainants,  have  been  in  pos- 
session ever  since,  except  as  hereinafter 
stated.  That  it  then  had  it  laid  off  into  lots, 
blocks,  and  streets,  and  a  plat  thereof  made, 
known  as  the  "George  E.  Chase  Plan,"  and 
of  other  of  his  property,  and  had  the  same 
printed,  a  copy  of  which  Is  attached  as  an 
exhibit  to  the  bill;  and  that  portions  c* 
said  tract  were  then  and  subsequently  sold 
by  the  said  plan.  That  the  Pensacola  City 
Company  and  its  grantees,  mediate  and  im- 
mediate, have  ever  since  paid  taxes  upon 
the  said  property,  except  during  the  war 
between  the  states  of  the  American  Union 
from  1861  to  1865.  That  in  the  year  1870, 
upon  the  purchase  aforesaid  by  the  com- 
plainant the  Pensacola  City  Company,  it 
caused  the  said  tract,  together  with  other 
of  its  property,  to  be  again  laid  off  Into  lots, 
blocks,  and  streets,  and  a  plat  thereof  to  be 
made,  known  as  the  "Harding  &  Lee  Plan," 
a  copy  of  which  is  attached  as  an  exhibit 
to  the  bill,  and  that  by  said  plat  it  has  made 
sale  to  the  other  complainants  herein  of 
nearly  all  of  the  said  tract,  except  what  it 
has  reserved  for  itself.  That  from  the  time 
of  the  purchase  by  the  Pensacola  City  Com- 
pany, the  Joint-stock  association,  in  1837. 
its  claim  to  the  said  property,  and  its  pos- 
session thereof,  remained  unchallenged  by 
any  one,  and  the  said  acts  of  laying  off. 
plotting,  selling,  and  paying  taxes  were  done 
without  protest,  objection,  or  molestation 
until  A.  D.  1872,  when  E.  J.  Caro,  Matilda 
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C.  Duval,  and  Irene  C.  Williams,  claiming 
to  be  the  heirs  of  the  aforesaid  Gabriel 
Rivaa,  brought  suit  In  ejectment  against  one 
of  the  tenants  of  the  Pensacola  City  Com- 
pany, the  complainant  herein,  one  C.  M. 
Hooper,  for  the  possession  of  a  portion  of 
said  tract  of  land.  That  in  said  suit  the 
said  plaintiffs  relied  upon  the  title  of  the 
said  Gabriel  Rlvas  and  their  descent  from 
him,  claiming  that  the  title  had  never  been 
divested  out  of  him  or  his  heirs,  and  the 
said  O.  M.  Hooper  defended  upon  the  title 
of  his  landlord,  the  said  Pensacola  City 
Company,  derived  as  aforesaid.  That  be- 
fore the  said  suit  came  to  trial,  the  attorney 
for  the  said  plaintiff,  Richard  L.  Campbell, 
Esq.,  became  convinced,  by  the  discovery 
in  the  Spanish  archives  of  West  Florida  of 
the  evidence  of  the  divestiture  aforesaid  of 
the  title  out  of  the  heirs  of  the  said  Gabriel 
de  Rlvas,  that  the  title  was  not  in  the  said 
plaintiffs,  but  in  the  Pensacola  City  Com- 
pany, complainant  herein,  and  declined  to 
farther  prosecute  the  suit;  but  the  sale 
plaintiffs  obtained  other  attorneys,  and  the 
salt,  after  the  avoidance  of  a  trial  as  long 
as  possible  by  the  plaintiffs  therein,  by  con- 
tinuances, dismissals,  and  voluntary  non 
suits,  came  on  for  trial  in  the  United  States 
circuit  court  for  the  Northern  district  of 
Florida,  at  Pensacola,  hi  1879,  and  was  then 
and  there  decided  by  verdict  and  Judgment 
upon  the  merits  of  the  conflicting  claims  of 
title,  as  aforesaid,  in  favor  of  the  defend- 
ant C.  M.  Hooper,  tenant  of  the  said  com- 
plainant, the  Pensacola  City  Company,  and 
thereby  in  favor  of  the  title  of  the  said  com- 
plainant, and  against  the  pretended  title  of 
the  said  plaintiffs,  claimed  from  the  said 
Gabriel  de  Rlvas.  and  that  said  judgment 
remains  unreversed.  That  up  to  the  time 
of  the  bringing  of  said  suit  no  claim  of  title 
to  the  said  property  had  ever  been  asserted 
by  any  of  the  heirs  of  the  said  Gabriel  de 
Rlvas,  or  by  the  father  of  the  said  A.  V. 
Caro,  E.  J.  Caro,  Matilda  0.  Duval,  and 
Irene  C.  Williams,  or  Joseph  E.  Caro,  who 
was  the  son-in-law  of  the  said  Gabriel  de 
Riraa,  and  the  keeper  of  the  Spanish  ar- 
chives of  West  Florida,  and  was  as  well  ac- 
quainted with  the  title  of  property  in  Pen- 
sacola as  any  other  man  in  it,  the  fact  be- 
ing that  the  said  Joseph  E.  Caro  was  a 
party  to  the  sale  of  the  said  tract  of  land 
by  authority  of  the  said  Spanish  court  In 
1817,  and  that  no  assertion  or  pretense  of 
claim  was  made  until  years  after  his  death, 
which  occurred  in  A  D.  1858  or  1859.  That, 
at  or  about  the  time  of  the  bringing  of  the 
said  suit,  the  said  E.  J.  Caro,  A.  V.  Caro, 
Matilda  C.  Duval,  and  Irene  Kj.  Williams  be- 
gan and  have  continued  to  take  other  steps 
to  assert  a  title  to  the  said  property,  by 
making  numerous  sales  of  portions  of  the 
same,  by  putting  tenants  under  them  into 
possession  of  parts  of  the  same,  by  causing 
tenants  of  the  complainants  to  attorn  to 
them,  by  breaking  open  houses  and  break- 


big  down  inclosures  that  had  been  erected 
by  complainants,  and  putting  their  agents 
and  tools  therein  to  hold  for  them,  and  by 
substituting  a  new  occupant  thereof  hold- 
big  under  them  when  the  complainants 
would  seek  to  dispossess,  thus  continually 
changing  the  persons  in  possession  In  order 
to  frustrate  the  complainants  in  their  en- 
deavor to  obtain  or  retain  possession.  That, 
hi  order  to  settle  the  title  to  the  said  prop- 
erty to  be  without  question  In  the  com- 
plainants, and  to  dispossess  the  said  pre- 
tended claimants  of  a  portion  of  the  said 
tract  of  which  they  had  possession,  the  Pen- 
sacola City  Company,  in  1877,  brought  suit 
against  the  said  A  V.  Caro,  B.  J.  Caro,  Ma- 
tilda C.  Duval,  and  Irene  C.  Williams  In 
ejectment  hi  the  circuit  court  of  Escambia 
county,  Fla.,  which  said  suit  resulted  In  n 
verdict  and  judgment  for  the  said  Pensacola 
City  Company,  and  in  another  adjudication 
of  the  validity  of  their  title  to  the  said  tract, 
the  said  suit  having  been  tried  and  deter- 
mined on  the  merits  of  the  said  pretended 
title  of  the  said  defendants,  as  against  the 
title  of  the  said  company,  derived  as  afore- 
said. That,  in  spite  of  the  said  adjudication 
!  upon  the  said  title,  the  said  A.  V.  Caro,  B. 
J.  Caro,  Matilda  C.  Duval,  and  Irene  C.  Wil- 
liams not  only  continued  to  disturb  the  pos- 
session of  the  complainants  In  the  said  tract, 
by  interference  with  their  tenants,  by  put- 
ting tenants  Into  possession  under  them,  and 
by  sales  and  attempts  to  sell  the  said  prop- 
erty or  portions  of  it,  but  also,  by  them- 
selves and  by  their  tenants  and  agents,  com- 
mitted numerous  trespasses  upon  the  same, 
and  cut  down  and  destroyed  timber,  wood, 
shade  and  ornamental  trees  thereon.  And 
thereupon  the  said  Pensacola  City  Company 
filed  a  bill  hi  the  circuit  court  of  Escambia 
county,  Fla.,  hi  A  D.  1879,  to  enjoin  the 
said  A.  V.  Caro,  B.  J.  Caro,  Matilda  C. 
Duval,  and  Irene  C.  Williams  from  the 
further  commission  of  the  said  acts  of  tres- 
pass and  Interference,  and  to  quiet  the  title 
to  the  said  property.  That  hi  the  said  suit 
a  temporary  Injunction  was  obtained,  and, 
after  due  pleadings  and  proofs,  the  same  was 
made  perpetual,  enjoining  the  said  persons 
as  prayed,  and  declaring  the  title  to  the  said 
property  to  be  In  the  said  Pensacola  City 
Company  and  its  assigns.  That,  upon  ap- 
peal by  the  defendants  In  said  suit  to  the 
supreme  court  of  Florida,  the  said  decree 
was  affirmed  as  to  the  said  A.  V.  Caro,  who 
was  a  resident  of  Florida,  and  in  1883  re- 
versed as  to  the  said  other  parties  defend- 
ant, because  no  service  had  been  made  upon 
them  (they  being  nonresidents).  That  com- 
plainants are  informed,  and  believe,  and 
charge  that  during  all  this  time  the  said  A 
Y.  Caro  and  his  family  wholly,  and  the  said 
other  parties  to  said  suits  in  part,  were  liv- 
ing upon  the  proceeds  of  sales  of  portions  of 
said  lands  that  they  would,  through  the  said 
A.  V.  Caro,  Induce  persons  to  purchase,  and 
from  the  tenants  whom  they  would  put  Into 
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possession,  and  from  sales  of  wood  cot  there- 
from. That,  In  order  to  continue  the  said 
means  of  livelihood,  the  said  Matilda  O. 
Duval,  Irene  C.  Williams,  and  B.  J.  Oaro 
brought  a  bill  In  1884  In  the  United  States 
circuit  court  for  the  Northern  district  of 
Florida,  against  the  Pensacola  City  Company 
and  Nancy  L.  Caro,  the  wife  of  the  said  A. 
V.  Oaro  (who  by  some  pretended  means  had, 
after  the  said  A.  V.  Caro  had  been  enjoined, 
as  aforesaid,  become  vested  with  his  alleged 
Interest  In  said  property),  the  pretended  pur- 
pose of  the  said  bill  being  to  have  the  said 
title  adjudicated  by  the  said  court,  and  to 
obtain  an  injunction  against  the  said  Pensa- 
cola City  Company.  That  in  the  said  cause 
proofs  were  taken,  and,  after  numerous  pf- 
forts  by  the  defendant  the  Pensacola  City 
Company  to  have  the  same  tried,  ana  as 
numerous  and  strenuous  efforts  by  the  com- 
plainants to  postpone  the  final  adjudication 
and  to  protract  the  litigation,  the  cause 
came  on  to  be  heard  before  the  judge  of 
said  court,  and  the  said  injunction  was 
refused  and  the  cause  dismissed,  and  the 
judge  of  the  said  court  delivered  an  opinion 
In  favor  of  the  title  of  the  Pensacola  City 
Company  to  said  property,  and  against  the 
title  of  the  said  complainants,  a  copy  of 
which  opinion  Is  attached  as  an  exhibit  to 
♦he  bllL  That,  In  order  to  enable  them  to 
carry  on  the  said  litigation,  the  said  A.  V. 
Caro  and  his  brother  and  sisters  aforesaid 
have,  from  time  to  time,  as  complainants 
are  Informed,  believe,  and  charge,  obtained 
money  from  divers  persons  to  conduct  the 
said  litigation,  promising  to  the  said  persons 
large  Interests  In  the  said  land  upon  a  suc- 
cessful termination  of  such  litigation,  they, 
the  said  A.  V.  Caro  and  his  brother  and  sis- 
ters, well  knowing  that  the  litigation  can 
have  no  successful  termination  for  them,  but 
are  desirous  of  prolonging  the  same  for  the 
purpose  of  gain  therefrom.  That  the  defend- 
ant J.  C.  Peterson  Is  one  of  the  persons  who 
has  been  thus  induced  to  advance  funds  for 
the  prosecution  of  the  said  litigation,  and 
who  has  obtained  and  claims  a  pretended  in- 
terest In  the  said  property,  and,  since  the 
death  of  the  said  B.  J.  Caro  (who  has  depart- 
ed this  life),  has  become  the  administrator  of 
his  estate,  although  he  was  not  of  kin  to,  nor 
a  creditor  of,  the  said  deceased.  That  they 
have  also  Induced,  as  complainants  are  In- 
formed and  believe  and  charge,  the  defend- 
ants James  Wllkins,  William  B.  Runyan, 
and  Joseph  C.  Keyser  to  enter  with  them 
into  the  pmctlces  hereinbefore  set  forth  of 
going  Into  possession  of  parts  thereof,  of 
attempting  to  obtain  possession  of  other 
parts  of  the  said  tract  of  land,  by  putting 
tenants  thereon,  and  by  inducing,  by  prom- 
ises and  by  intimidation,  the  tenants  of 
complainants  to  attorn  to  them,  and  have 
contracted  with  the  said  James  Wilklns,  for 
the  use  of  his  money,  and  wl  h  the  said  Wil- 
liam B.  Runyan  and  Joseph  C.  Keyser,  for 
the  use  of  their  services,  in  the  connection. 


as  aforesaid,  of  their  designs,  and  on  nomi- 
nally selling  large  portions  of  the  said  tract 
to  them  for  nominal  sums  of  money.  That 
within  the  past  six  months  the  said  persons 
have  Induced  one  Ephralm  Pleasure,  who 
went  into  possession  of  several  acres  of  said 
tract  as  the  tenant  of  the  Pensacola  City 
Company,  to  repudiate  his  said  tenancy,  and 
to  withstand  a  suit  at  law  for  the  posses- 
sion of  said  premises,  and  that  the  said 
James  Wllkins  is  paying  the  expenses  of 
the  said  litigation,  and  that  the  defendants 
are  continually  and  dally  Inducing  other  ten- 
ants of  the  complainants  to  refuse  to  recog- 
nize the  title  of  the  complainants,  thus  ren- 
dering necessary  numerous  suits  by  com- 
plainants to  dispossess  them.  That,  despite 
the  Injunction  aforesaid  against  the  said  A. 
V.  Caro,  he  has  continued  in  his  interfer- 
ence with  the  possession  and  title  of  the 
complainants,  and  has  twice  been  punished 
for  a  contempt  of  the  said  Injunction,  and 
yet,  notwithstanding  he  has  given  aid.  Is 
giving  notice  by  publication  In  a  newspaper 
in  the  city  of  Pensacola  of  his  Intention,  on 
the  7th  day  of  March,  1887,  to  apply  to  the 
Judge  of  the  circuit  court  of  Escambia  coun- 
ty for  leave  to  sell  the  pretended  Interest  of 
the  said  defendants  John  B.  Caro,  Theresa 
E.  Caro,  Georgians  I.  Caro,  Josephine  Caro, 
and  Mary  L.  Caro,  his  children  by  his  wife- 
Nancy  L.  Caro  (now  deceased),  In  the  said 
tract  of  land,  and  he  Is,  as  complainants 
are  Informed,  believe,  and  aver,  the  person 
who  negotiates  with  the  said  Runyan,  Wll- 
kins, Keyser,  and  others  for  their  money 
and  services,  as  aforesaid,  and  who  still  acts 
as  agent  for  the  other  defendants,  who  pre- 
tend to  be  heirs  of  the  said  Gabriel  de  Rlvas. 
That  there  Is  being  published  In  a  news- 
paper In  the  city  of  Pensacola  an  advertise- 
ment, in  the  names  of  Octavla  O.  Thompson, 
a  daughter  of  A.  V.  Caro,  and  Nancy  L. 
Caro,  offering  to  lease  and  sell  portions  of 
the  said  tract,  which  advertisement  com- 
plainants believe  and  charge  to  be  at  the 
Instigation  of  the  said  A.  V.  Caro.  That,  In 
spite  of  the  aforesaid  decisions  adverse  to 
the  pretended  claims  of  the  defendants,  the 
acts  hereinbefore  charged  against  them  have 
been  continuous  for  years,  and  still  con- 
tinue, so  that,  though  the  complainants  pos- 
sess an  undoubted  title  to  the  said  portions 
of  said  tract,  as  aforesaid,  It  is  Impossible 
by  ordinary  suits  at  law  In  trespass  or  eject- 
ment to  protect  their  said  right  of  posses- 
sion, and  that,  if  It  were  possible,  it  would 
require  Innumerable  vexatious  and  expen- 
sive suits  by  each  of  them  against  each  of 
the  defendants,  whose  fertility  of  resource 
in  vexation  and  In  the  evasion  of  the  re- 
sults of  lawsuits  seems  to  be.  under  the 
leadership  and  guidance  of  the  said  A.  V 
Caro,  inexhaustible.  That  the  actions  afore- 
said of  the  defendants  have  rendered  the 
said  property  almost  entirely  unsalable  by 
the  complainants,  and  that,  If  said  ac- 
tions are  permitted  to  continue  as  they  have 
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continued  for  the  past  15  yean,  not  only 
will  all  the  shade  and  other  valuable  trees 
he  cat  therefrom,  but  the  said  property  will 
be  utterly  valueless  to  complainants,  ne- 
cause  of  their  inability  to  sell  the  same. 
Numerous  defendants  named  are  alleged  to 
be  holding  possession  of  portions  of  the 
said  property  as  tenants  of  the  other  de- 
fendants, or  some  of  them,  and  paying  rents 
to  them  for  their  possession  thereof.  Nu- 
merous other  defendants  named  are  alleg- 
ed to  have  acquired  possession  by  tres- 
pass upon  the  possession  of  the  complain- 
ants, and  hold  the  same  under  the  said  pre- 
tended title  of  the  said  A.  V.  Caro.  E.  J. 
Cam,  Matilda  C.  Duval,  and  Irene  C.  Wil- 
liams. That  the  defendants  herein  are  en- 
tirely without  the  means  and  property  to  re- 
spond in  damages  to  the  complainants  for 
the  injury  which  they  have  already  done 
to  them  by  their  acts  aforesaid,  or  for  that 
which  a  continuance  of  the  said  acts  will 
produce,  or  to  be  made  responsible  for  the 
rents  that  they  collect  from  the  said  tenants. 
That  the  .Injury  to  them  by  the  said  acts 
of  the  defendants  Is  Irreparable,  In  the  de- 
struction of  shade  trees  on  said  land.  In  the 
costs  Incident  to  the  numerous  actions  at 
law  In  trespass,  ejectment,  and  unlawful  de- 
tainer made  necessary  by  them,  in  the  dam- 
age to  the  title  of  said  property,  and  in  the 
total  inability  of  the  defendants,  by  reason 
of  their  want  of  means,  to  answer  the  dam- 
ages thus  occasioned  by  them  by  their  acts 
in  the  premises. 

The  prayers  of  the  bill  are:  That  the  title 
to  said  property  may  be  declared  to  be  in  the 
complainants,  as  claimed  by  them.  That  the 
defendants,  and  each  and  every  of  them, 
their  agents,  servants,  and  attorneys,  be  per- 
petually enjoined  from  interfering  in  any  way 
with  the  possession  of  complainants  or  of 
their  tenants,  and  from  asserting  title  to  the 
same,  or  any  part  thereof;  from  leasing  or 
selling  any  part  of  the  same;  from  receiving 
rent  from  any  one,  or  paying  the  same  to  any 
one,  other  than  the  complainants,  for  the  use 
of  any  part  of  the  same;  from  taking  or  hold- 
ing possession  of  the  same,  or  any  part  there- 
of, by  themselves,  their  agents,  or  tenants; 
from  cutting  any  shade  trees  or  wood  or  tim- 
ber upon  the  said  land;  from  collecting  the 
proceeds  of  any  former  sales  or  leases  of  said 
land;  from  committing  any  trespasses  of  any 
kind  whatever  upon  the  said  property;  and 
from  advising  or  counseling  or  aiding  the  de- 
fendants, or  any  one  else,  in  the  commission 
of  any  of  the  said  acts.  That  a  receiver  may 
be  appointed  to  take  possession  of  the  lots 
and  parcels  of  land  and  the  improvements 
thereon  in  the  said  tract,  that  have  been  tak- 
en possession  of  by  the  said  defendants,  and 
now  held  by  them  or  their  tenants,  as  al- 
leged; and  to  preserve  and  rent  the  same  un- 
til the  further  order  of  the  court.  And  that 
the  defendants  be  required  to  pay  to  the  com- 


plainants all  such  damages  as  they  may  have 
sustained. 

Many  of  the  defendants  filed  disclaimers. 
The  defendant  J.  C.  Peterson  filed  an  answer 
disclaiming  any  interest  or  part  In  the  mat- 
ters involved,  except  a  certain  portion  of  the 
tract  that  he  alleges  In  his  answer  was  con- 
veyed to  him  in  fee  in  the  year  1872,  and  of 
which  portion  he  asserts  that  he  has  been  In 
continuous  adverse  possession  ever  since. 
Ramon  Campderos  interposed  a  separate  dis- 
claimer and  answer,  similar  to  that  of  J.  C. 
Peterson,  asserting  adverse  possession  of  an- 
other portion  of  said  tract  under  a  deed  of 
same  for  more  than  seven  years  prior  to  the 
filing  of  the  bill.  The  defendants  James  Wil- 
klns,  W.  B*  Run  van,  J.  C.  Keyser,  Octavia 
Thompson,  and  Henry  J.  Thompson,  her  hus- 
i  band,  filed  a  joint  and  several  answer,  In 
substance  as  follows:  They  deny  that  the 
complainants  and  those  for  whom  they  sue 
are  the  owners  in  fee  of  the  Rivas  or  Cha- 
beaux  tract.  They  admit  that  said  tract  orig- 
inally belonged  to  one  Gabriel  de  Rivas. 
They  deny  that  the  title  thereto  passed  out  of 
Gabriel  de  Rivas'  heirs  by  a  valid  and  legal 
sale  under  Spanish  authority,  or  that  under 
such  sale  and  mesne  conveyances  the  said 
property  became  vested  in  the  Pensacola  City 
Company.  That  they  are  Informed,  believe, 
and  so  allege,  that  complainants  claim  that  a 
valid  sale  under  Spanish  authority  was  made 
to  one  Gregorlo  Caro,  and  that  complainants 
claim  title  through  an  alleged  deed  from  said 
Gregorlo  Caro;  but  they  are  informed,  be- 
lieve, and  so  allege,  that  at  the  time  of  the 
alleged  sale  by  Spanish  authority  the  said 
Gregorlo  Caro  had  already  departed  this  life, 
and  that,  had  he  been  living,  he  would  not 
have  been  of  an  age,  at  the  time  of  the  al- 
leged sale  by  him,  to  acquire  or  dispose  of 
real  estate  according  to  the  law  of  Spain  then 
In  force  in  Florida.  They  deny  that  the  Pen- 
sacola City  Company  went  into  possession  of 
said  tract,  In  1837,  or  that  complainants  have 
been  or  are  in  possession  thereof,  except  as 
follows:  That  in  1883  the  complainant  W.  H. 
Davidson,  and  in  1885  the  complainant  W.  H. 
Tate  went  into  possession  illegally  of  small 
portions  of  said  tract;  and  the  Pensacola  A 
Atlantic  Railroad  Company  have  run  their 
railroad  track  through  said  tract,  without 
claim  of  title,  and  without  permission  of  any 
one  authorized  to  give  it;  and  the  complain- 
ant L.  Boley  has  exercised  acts  of  ownership 
over  a  few  lota  That,  as  to  the  portion  tak- 
en possession  of  by  the  said  W.  H.  Davidson, 
he  was  ousted  by  one  Hlggins  of  a  portion 
thereof,  and,  upon  a  trial  before  the  county 
judge,  the  complainant  Walter  Tate  then  be- 
ing such  county  judge,  a  decision  was  ren- 
dered in  favor  of  the  said  Higgins.  The  lay- 
ing off  of  the  tract  into  lots,  blocks,  and 
streets  by  the  Pensacola  City  Company  is  de- 
nied, except  so  far  as  to  have  plats  made 
thereof,  but  says  tliat  It  was  done  forcibly 
and  against  the  protest  of  the  Rivas  heirs. 
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They  admit  that  of  late  years  the  complain- 
ants have  attempted  to  make  sales  of  parts  of 
said  tract,  but  allege  that  in  so  doing  they 
have  trespassed  upon  the  rights  of  defendants, 
and  of  those  through  whom  they  claim.  They 
deny  that  from  1837  to  1872  the  claim  of  the 
Pensacola  City  Company  to  said  tract,  and 
its  possession  thereof,  remained  unchallenged; 
but  allege  that,  on  the  contrary,  the  said  Pen- 
sacola City  Company  was  not  in  possession 
thereof,  and  the  said  tract  was  of  such  slight 
value,  being  a  wilderness,  that  the  heirs  of 
Gabriel  de  Rlvas  left  it  unoccupied,  but  al- 
ways claimed  title  to  tbe  same,  and  intended 
to  assert  their  title  and  take  actual  posses- 
sion thereof  when  the  tract  should  become  of 
sufficient  value  to  justify  the  expense  inci- 
dent to  such  act.  That  about  the  year  1870 
the  said  tract  began  to  increase  in  value  and 
to  be  sought  after,  and  that  then  the  Rlvas 
heirs  began  to  take  possession  of  parts  there- 
of under  their  title  as  heirs,  which  they  did 
openly,  and  in  which  they  were  not  opposed 
or  molested  by  any  one,  though  representa- 
tives of  the  said  Pensacola  City  Company 
were  in  the  city  of  Pensacola  and  were  aware 
of  such  acts  of  ownership  on  the  part  of  said 
heirs.  That  the  agents  of  said  heirs  put  one 
Dan  Washington  in  possession,  as  their  ten- 
ant, of  a  part  of  said  tract,  but  he  was  for- 
cibly ousted  by  one  C.  M.  Hooper,  mentioned 
in  the  bill.  That,  for  the  purpose  of  dispos- 
sessing the  said  Hooper,  the  suit  in  ejectment, 
mentioned  in  the  bill,  was  brought,  by  E.  J. 
Caro,  Matilda  C.  Duval,  and  Irene  C.  Wil- 
liams, as  heirs  of  said  Gabriel  de  Rlras, 
against  the  said  Hooper;  and  they  admit  that 
in  said  suit  tbe  plaintiffs  relied  on  their  title 
as  heirs  at  law  of  said  Gabriel  de  Rlvas,  and 
that  said  Hooper  defended  on  the  alleged  title 
of  the  Pensacola  City  Company;  and  they  ad- 
mit that  R.  L.  Campbell,  their  attorney,  aban- 
doned the  suit;  but  say  tbat  they  are  not 
fully  advised  as  to  why  he  abandoned  same. 
Tbey  admit  that  when  said  suit  was  brought 
mid  plaintiffs  and  then-  attorney  were  in  ig- 
norance of  the  existence  of  the  documents, 
that  were  afterwards  claimed  to  have  been 
discovered,  that  evidenced  a  sale  of  the  prop- 
erty by  an  alleged  administrator  of  Gabriel  de 
Rivas  to  said  Gregorio  Caro;  and  therefore 
the  plaintiffs  in  that  suit,  and  their  attorney, 
had  bad  no  occasion  to  Investigate  tbe  valid- 
ity of  such  alleged  sale;  and  it  was  not  until 
long  thereafter,  and  after  the  said  attorney 
had  abandoned  the  said  suit,  that  it  was  dis- 
covered that  said  Gregorio  Caro  was  dead  at 
the  time  of  said  alleged  sale  to  him,  and  that. 
If  living,  he  would  not  have  reached  an  age 
at  which,  under  Spanish  law,  he  could  have 
acquired  or  disposed  of  property.  They  deny 
that,  by  continuances,  dismissals,  and  volun- 
tary nonsuits,  the  said  plaintiffs  sought  to 
evade  a  trial  of  said  ejectment  suit;  that  it 
was  several  times  continued,  sometimes  on 
their  motion,  and  sometimes  on  the  motion 
of  the  defendaut,  but  always  for  good  and 


sufficient  reasons  In  the  opinion  of  the  court 
They  admit  that  said  ejectment  suit  was  tried 
in  1879,  and  resulted  In  a  verdict  and  judg- 
ment against  them,  but  allege  that  the  said 
trial  was  not  a  fair  and  Impartial  one,  be- 
cause of  the  physical  and  mental  incapacity 
of  the  judge  presiding  at  the  trial.  That,  at 
the  trial  of  said  ejectment  suit,  the  plaintiffs 
therein  and  their  attorney  were  still  ignorant 
,of  the  fact  of  the  age  of  said  Gregorio  Caro 
and  of  Mb  death  before  the  date  of  tbe  alleged 
sale  by  him.  They  deny  that  Joseph  E. 
Caro  did  not  assert  title  to  the  said  tract  to  be 
in  the  heirs  of  Gabriel  de  Rivas;  but,  on  the 
contrary,  say  that  they  are  Informed  and  be- 
lieve, and  so  allege,  that  he  always  claimed 
and  asserted  that  the  said  heirs  had  title  to 
Bald  land,  and  would  act  upon  It  when  the 
land  became  valuable.  They  admit  that  the 
said  E.  J.  Caro,  A.  V.  Caro,  Matilda  C.  Duval, 
and  Irene  C.  Williams  began  to,  and  have  con- 
tinued to,  take  steps  to  assert  title  to  said 
tract,  have  made  sales  of  parts  thereof,  have 
placed  tenants  thereon,  and,  by  every  other 
legitimate  and  lawful  means  in  their  power, 
taken  possession  and  control  of  said  tract, 
and  have  been  ever  since  In  virtual  posses- 
sion of  the  entire  tract,  with  the  exceptions 
above  mentioned,— by  means  whereof,  as  these 
defendants  allege,  title  by  adverse  possession 
has  accrued  to  said  heirs,  and  these  defend- 
ants, claiming  through  them,  if  such  title  were 
needful  in  aid  of  the  title  they  had  before  as 
such  heirs.  The  breaking  open  of  houses, 
tearing  down  of  inclosures,  and  the  substitu- 
tion of  tenants  for  others,  against  whom  ac- 
tions had  been  brought,  is  denied.  The  suit 
in  ejectment  in  the  circuit  court  of  Escambia 
county  by  the  Pensacola  City  Company 
against  A.  V.  Caro,  E.  J  Caro,  Matilda  C. 
Duval,  and  Irene  C.  Williams,  and  Its  result- 
ing in  a  verdict  and  judgment  in  favor  of  the 
Pensacola  City  Company,  is  admitted;  but 
they  assert  that  such  judgment  la  void  be- 
cause of  the  disqualification  of  the  judge  who 
presided  when  it  was  rendered.  The  suit  in 
equity  by  the  Pensacola  City  Company  against 
the  Rivas  heirs  for  injunction  and  to  quiet 
the  title,  and  Its  result  In  a  decree  In  favor  of 
the  complainants,  and  its  affirmance  by  the 
supreme  court  of  Florida,  on  appeal,  as  to  the 
defeudant  A.  V.  Caro  therein,  is  admitted;  but 
they  say  that  these  defendants  are  not  assert- 
ing or  claiming  any  title  or  right  under  A.  V. 
Caro;  and  they  assert  that*  said  decree  is 
void,  because  of  the  disqualification  of  the 
judge  who  pronounced  the  same.  The  suit, 
by  bill  in  equity,  brought  in  the  United  States 
circuit  court  for  the  Northern  district  of 
Florida,  by  the  Rivas  heirs  against  the  Pen- 
sacola City  Company,  for  injunction  and  to 
quiet  the  title,  and  its  lesult  in  a  refusal  of 
the  injunction  prayed,  and  In  the  dismissal  of 
said  bill,  is  admitted.  The  obtaining  of  mon- 
ey by  the  Rlvas  heirs,  to  conduct  their  litiga- 
tion, by  sales  of  parts  of  said  tract  to  J.  G. 
Peterson,  James  Wilkins,  W.  B,  Runyan,  and 
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Joseph  a  Keyser,  is  denied.  They  deny  that 
Ephralm  Pleasure  la  or  has  been  a  tenant  of 
the  Pensacola  City  Company.  They  deny  ever 
bavins  Induced  tenants  of  complainants  to  re- 
nounce to  them,  except  by  asserting  title  to 
the  property  and  by  expressing  the  Intention 
to  dispossess  persons  denying  their  title. 
They  deny  the  allegation  as  to  their  Insol- 
vency. 

Temporary  Injunction  was  granted,  and  a 
receiver  appointed,  as  prayed.  Voluminous 
testimony,  both  oral  and  documentary,  was 
taken  for  both  the  complainants  and  defend- 
ants, and  the  court,  at  the  final  hearing  upon 
the  pleadings  and  proofs,  rendered  a  final  de- 
cree In  conformity  to  the  prayers  of  the  bill, 
except  as  to  two  parcels  of  the  tract,  that 
were  shown  to  have  been  held  adversely  to 
the  complainants  by  the  defendants  J.  C.  Pe- 
terson and  Ramon  Campderos,  under  claim 
to  title  to  same  for  more  than  seven  years 
prior  to  the  filing  of  the  bill.  From  this  de- 
cree the  appellants  named  have  taken  this  ap- 
peal. 

It  will  be  observed  from  the  foregoing  state- 
ment of  the  pleadings  that  this  suit  is  prac- 
tically a  continuation  of,  or  supplementary  to, 
the  suit  of  the  Pensacola  City  Company  v.  A 
Y.  Caro,  decided  by  this  court  at  Its  January 
term,  1883  (19  Fla.  766),  the  allegations  of 
toe  bill  in  that  case  being  practically  the 
same  as  those  of  the  present  bill.  In  that 
case  the  jurisdiction  in  equity  to  entertain  the 
suit  and  to  grant  the  relief  prayed  was  fully 
sustained,  and  the  present  suit  and  decree 
simply  extends  the  relief  granted  in  that  case 
in  favor  of  and  against  other  persons  not  made 
parties  In  that  case.  The  present  appellants 
contend  that  the  title  to  the  three  hundred 
arpens  of  land  In  dispute,  originally  granted 
in  1806  by  the  Spanish  government  to  Gabriel 
de  Rivas,  has  never  passed  out  of  his  estate, 
and  that  the  Caros,  who  are  heirs  at  law  of 
Gabriel  de  Rivas,  Inherited  the  same,  and 
that  through  them  the  appellants  have  acquir- 
ed their  Interests. 

That  there  was  a  sale  of  this  land  by  au- 
thority of  the  Spanish  court  for  West  Florida, 
at  Pensacola,  upon  the  application  of  the  exec- 
utrix and  widow  of  Gabriel  de  Rivaa  and  of 
the  guardian  for  the  minor  heirs,  for  the  pur- 
pose of  a  division  among  and  between  the 
heirs  at  law,  and  that  such  division  was  had 
and  made  of  the  proceeds  of  its  sale,  there 
can  be  no  question.  The  documents  intro- 
duced by  the  complainants  from  the  Spanish 
archives,  showing  the  entire  proceedings  had, 
have  forcibly  impressed  us  for  their  regularity 
and  particularity,  and  for  the  zealous  care 
taken  by  the  court  to  have  all  parties  inter- 
ested duly  notified  of  every  step  taken  In  the 
procedure,  and  the  ample  opportunity  afforded 
to  all  persons  concerned  to  be  fully  heard. 
Against  the  authenticity  of  these  documents 
nothing  Is  Interposed.  The  documents  intro- 
duced show  also,  beyond  cavil,  we  think,  that 
Gregorio  Caro  became  the  purchaser  of  the 
entire  tract  at  that  sale,  at  a  price  far  in  ad- 


vance of  the  amount  at  which  it  had  been  of- 
ficially appraised  by  order  of  the  Spanish 
court  prior  to  the  order  for  its  sale,  and  that 
he  paid  the  purchase  price,  and  that  the  salo 
was  duly  confirmed  to  him  by  the  Spanish 
court,  and  that  the  money  paid  by  him  for  Its 
purchase  was  duly  divided  by  the  Spanish 
court  among  the  heirs  of  Gabriel  de  Rivas 
entitled  to  same.  The  documents  introduced 
by  the  complainants  show  further,  conclu- 
sively we  think,  that  Gregorio  Caro  subse- 
quently conveyed  the  entire  tract,  by  deed  in 
fee,  in  due  form,  to  Chabeaux,  Fltsslmmons, 
and  Smythe,  from  whom,  by  mesne  convey- 
ances in  due  and  regular  form,  the  Pensacola 
City  Company  have  derived  title  to  the  en- 
tire tract.  The  defendants  at  the  trial,  how- 
ever, endeavored  to  impeach  the  sale  to  Greg- 
orio Caro,  and  the  deed  from  Gregorio  Caro  to 
Chabeaux,  Fltzstinmons,  and  Smythe,  by  an 
attempt  to  show  that  Gregorio  Caro  departed 
this  life  at  about  the  age  of  16  years,  and 
prior  to  the  date  of  said  sale  made  under  the 
authority  of  the  Spanish  court  To  establish 
such  asserted  minority  and  death  of  Gregorio 
Caro  they  introduced  the  very  indefinite  and 
unsatisfactory  oral  testimony  of  some  ancient 
witnesses,  and  two  documents,  the  one  pur- 
porting to  be  a  notice  that  was  sent  around 
after  Gregorio  Care's  death,  according  to  the 
then  custom,  announcing  the  day  and  hour  of 
his  burial,  the  other  purporting  to  be  a  letter 
from  one  John  Malagossa,  then  a  resident  of 
Pensacola,  Fla.,  to  a  connection  of  the  Caro 
family  residing  in  Mobile,  Ala.,  in  which  the 
announcement  of  Gregorio  Caro's  death  Is 
made.  The  recent  date  when  these  two  doc- 
uments were  discovered,  and  the  highly  inter- 
ested source  from  which  they  were  produced, 
do  not  impress  us  as  entitling  them  to  much 
credence,  and  It  is  unfortunate  for  the  bona 
fides  of  the  letter  from  John  Malagossa  that 
it  was  conclusively  shown,  by  numerous  deeds 
Introduced  by  the  complainants  from  the 
Spanish  archives,  that  were  executed  by  him 
to  divers  persons,  in  the  presence  of  the  Span- 
ish officials,  at  different  dates  contemporane- 
ously with  the  date  of  the  pretended  letter, 
that  he  was  unable  to  write,  and  had  to  have 
his  deeds  executed  for  him  by  another,  and 
yet  the  ancient,  but  modernly  produced,  letter  , 
purports  to  have  been  written  with  his  own 
hand.  On  the  other  hand,  to  meet  this  effort 
of  the  defendants,  the  complainants  introduce 
the  lengthy,  careful,  and  particular  proceed- 
ings of  the  Spanish  court,  showing  the  sale  to 
Gregorio  Caro  and  its  formal  confirmation  to 
him.  that,  of  itself,  from  its  particularity, 
would  Induce  the  belief  that  a  court  so  formal 
and  careful  otherwise  would  hardly  have  per- 
mitted the  sale  to  be  made  and  confirmed  to 
a  person  known  to  be  dead  at  the  time,  or  un- 
able from  his  minority  to  acquire  or  dispose 
of  property.  But,  besides  this,  the  complain- 
ants have  shown,  conclusively,  we  think, 
from  the  inscription  upon  the  iron  cross,  iden- 
tified as  marking  the  grave  of  Gregorio  Caro, 
and  by  the  testimony  of  several  living  wit- 
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nesses,  and  by  the  production  of  numerous 
deeds,  duly  witnessed,  and  one  or  two  exe- 
cuted, in  presence  of  the  Spanish  officials,  by 
Oregorio  Garo,  that  he  was  alive  for  some 
time  subsequent  to  the  sale  of  said  land  under 
the  authority  of  the  Spanish  court,  and  subse- 
quent to  the  conveyance  of  same  by  him  to 
Cha beaux,  Fitsslmmons,  and  Smythe,  and 
that  he  was  upwards  of  25  years  of  age  at  his 
death.  The  evidence  is  overwhelmingly  con- 
clusive, we  think,  that  the  title  to  the  land 
was  formally  and  duly  divested  out  of  the 
Gabriel  de  Rlvaa  heirs  by  virtue  of  the  sale 
under  the  orders  of  the  Spanish  court,  and 
that  Oregorio  Caro,  then  being  of  lawful  age 
and  in  life,  became  the  purchaser  of  same  at 
that  sale,  and  that  he  duly  conveyed  the  same 
to  Cha  beaux,  Fitzsimmons,  and  Smythe,  from 
whom  the  Pensacola  City  Company  have  de- 
rived title  by  mesne  conveyances  in  due  form, 
and  that  none  of  the  defendants  named  in  the 
bill  as  claim  lng  to  be  the  heirs  at  law  of  Gabriel 
de  Rivas,  nor  any  one  claiming  through  them, 
have  any  right,  title,  or  Interest  in  any  of 
said  land  by  virtue  of  any  inheritance  thereof 
from  Gabriel  de  Rivas  as  his  heirs  at  law. 

The  appellants  next  contend  that,  notwith- 
standing they  may  be  held  to  have  acquired 
no  title  through  the  Gabriel  de  Rivas  heirs, 
still  the  decree  should  be  reversed,  because 
they  have  shown  that  some  of  the  defendants 
have  acquired  title  to  some  portions  of  the 
tract  by  prescription,  by  having  adversely 
held  possession  thereof  for  more  than  seven 
years  prior  to  the  institution  of  this  suit  The 
proof  shows  that,  while  some  of  the  defend- 
ants have  had  possession  of  portions  of  the 
tract,  the  Pensacola  City  Company,  through 
its  agents,  lessees,  and  assignees,  have  all 
along  had  the  possession  and  control  of  the 
larger  portion  thereof.  The  law  la  well  set- 
tled that,  in  such  cases  of  mixed  possession, 
the  possession  of  all  parts  of  the  tract  not 
actually  and  adversely  occupied  will  be  pre- 
sumed to  be  with  the  owner  of  the  true  title 
in  possession  of  a  part.  The  real  title  draws 
to  the  actual  occupant  holding  it  a  construct- 
ive possession  of  all  the  land  covered  by  the 
title  that  is  not  actually  adversely  occupied; 
and  the  adverse  occupant  not  having  any  ti- 
tle Is  to  be  confined  to  the  actual  limits  of  his 
occupancy.  Ban*  v.  Grate,  4  Wheat  213; 
Hunt  v.  Wickliffe,  2  Pet  201;  Cod  man  v.  Wins- 
low,  10  Mass.  146;  Brimmer  v.  Proprietors, 
5  Pick.  131;  Armstrong  v.  Rlsteau's  Lessee,  5 
Md.  256;  Semple  v.  Cook,  60  OaL  26.  In  con- 
sidering the  claim  of  the  appellants  to  an  ac- 
quisition of  title  by  adverse  possession  to  cer- 
tain portions  of  the  tract,  the  following  ele- 
mentary principles  become  pertinent,  and 
must  be  borne  in  mind:  That  the  burden  of 
proof  of  all  the  essential  facts  requisite  to 
give  title  by  adverse  possession  is  upon  him 
who  asserts  such  prescriptive  title.  That  his 
proof  must  show  a  continuous,  unbroken, 
open,  notorious,  actual,  and  adverse  posses- 
sion under  a  claim  of  right  for  the  full  statu- 


tory period  of  seven  years.  The  limits,  loca- 
tion, and  extent  of  his  occupation  must  be  def- 
initely and  clearly  established  by  affirmative 
proof,  and  cannot  be  established  or  extended 
by  presumption.  Tyler,  E J.  c.  50,  and  citations. 
Under  this  claim  of  adverse  possession,  the 
appellants  contend  that  the  portion  of  the 
tract  occupied  by  the  appellant  Ephralm 
Pleasure  should  have  been  awarded  to  them. 
Besides  falling  to  definitely  and  clearly  lo- 
cate, describe,  and  point  out  the  particular 
portion  of  the  tract  and  its  extent  and  limits, 
claimed  to  have  been  occupied  by  Ephralm 
Pleasure,  it  Is  conclusively  shown  by  the 
proofs  that  he  originally  acquired  his  posses 
sioo  thereof  as  a  tenant  of  the  Pensacola  City 
Company,  and  that  after  holding  under  that 
company  for  some  time,  he  took  a  lease  there- 
of from  A.  V.  Caro  and  attorned  to  him;  but 
there  is  no  proof  that  he  gave  any  notice  to 
his  original  landlord,  or  that  such  landlord 
had  any  notice,  of  his  renunciation  or  repudia- 
tion of  his  original  tenancy,  and  of  his  hold- 
ing under  another,  until  1886,  the  year  before 
the  bill  herein  was  filed.  The  law  Is  well  set- 
tled that  a  tenant,  after  the  expiration  of  bis 
lease,  may  disavow  and  disclaim  his  tenancy 
and  the  title  of  his  landlord,  and  drive  the 
landlord  to  his  action  for  the  recovery  of  pos- 
session within  the  period  of  the  statute  of  lim- 
itations, but  before  any  foundation  can  be 
claimed  for  the  operation  of  the  statute  Id 
such  a  case,  a  clear,  positive,  and  continued 
disclaimer  and  disavowal  of  the  landlord's  ti- 
tle, and  an  assertion  of  an  adverse  right  must 
be  brought  home  to  the  landlord  by  clear, 
positive,  and  distinct  notice.  Id.  p.  877;  Hor- 
ner v.  Leeds,  2  Lead.  Cas.  Am.  Law  Real 
Prop.  72,  and  citations;  &  c  25  N.  J.  Law, 
106;  Lowe  v.  Emerson,  48  111.  160;  Sherman 
v.  Transportation  Co.,  31  Vt  162. 

The  appellants  next  contend  that  portions 
of  the  tract  have  been  held  adversely  by  the 
defendants  George  Bell,  Eugene  Cardenas, 
Louis  Cobb,  E.  Claiburn,  Burk  Hamilton, 
John  Harris,  Jeff  Lennox,  James  Milne,  Betsy 
Lundy,  and  Caesar  Wiggins,  and  that  they  are 
entitled  by  adverse  possession  to  all  of  such 
portions.  In  all  of  these  cases  there  has  been 
an  entire  failure  on  the  part  of  the  appellants 
to  establish  by  proof  the  essential  facts  nec- 
essary, as  already  pointed  out  to  clothe  them 
with  a  prescriptive  title  to  any  definite  por- 
tion of  the  tract  There  is  no  proof  of  sub- 
stantial inclosure,  cultivation,  Improvement, 
or  occupancy  of  any  definite  portion  of  the 
tract  by  any  of  them  continuously  for  seven 
years  before  the  filing  of  the  bill,  and  it  is  no- 
where shown  what  particular  portion  thereof 
any  of  them  claim  to  be  possessed  of. 

From  a  careful  review  of  the  whole  case, 
our  opinion  is  that  the  complainants  in  the  bih 
have  fully  established  by  the  proofs  the  alle- 
gations of  their  bill,  and  that  the  decree  ap 
pealed  from  Is  entirely  proper,  and  it  is  there- 
fore affirmed. 
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SANCHEZ  t.  HAYNES. 

(Supreme  Court  of  Florida.    May  21,  1895.) 

Vbsue— Whis  Summons  is  Civil  Scit  »bom  0h» 
County  can  be  Served  in  Another. 

The  light  extended  to  litigant*  by  chap- 
ter 3721,  Laws,  approved  May  19,  1887,  entitled 
"An  act  to  provide  for  the  issuing  and  service 
of  writs,  process  and  notices  in  civil  suits  and 
proceedings  at  law  in  certain  cases,"  to  procure 
service  of  summons  ad  respondendum  outside 
of  the  county  in  which  the  suit  is  brought,  is  ex- 
pressly confined  and  limited  to  cases  that  are 
rightfully  brought  in  counties  where  the  proper- 
ty in  litigation  is  located,  or  in  which  the  cause 
of  action  aecrned,  or,  when  there  Is  nothing 
local  in  the  suit,  in  a  county  where  one  of  the 
defendants  resides,  where  there  is  more  than 
one  defendant.  If  s  suit  is  unauthorized ly 
brought  in  any  county  where  the  cause  of  ac- 
tion did  not  accrue,  and  in  which  the  sole  de- 
fendant did  not  reside,  and  in  which  property 
involved  was  not  situated,  no  proper  or  legal 
service  can  be  perfected  under  this  act  by  send- 
ing the  process  out  and  having  it  served  in  any 
other  county  than  the  one  in  which  the  suit  is 
pending.  Service  in  any  other  county  than  the 
one  in  which  the  suit  is  pending,  in  such  a 
case,  is  a  nullity,  and  would  not  give  the  court 
jurisdiction  over  the  person  of  the  defendant  so 
as  to  authorise  the  entry  of  either  a  default  or 
final  judgment  against  him. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court;  St  John's  county; 
James  M.  Baker,  Judge. 

Action  by  J.  M.  Haynes  against  Edward 
C  F.  Sanchez.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed. 

Edward  C  F.  Sanchez,  in  pro.  per.  W. 
W.  Dewhurst  for  defendant  in  error. 

TAYLOR,  J.  J.  M.  Haynes.  the  defend- 
ant In  error,  on  May  31,  1889,  instituted  his 
suit  in  assumpsit  in  the  circuit  court  of  St 
John's  county,  in  the  Fourth  judicial  cir- 
cuit of  Florida,  against  Edward  C.  F.  San- 
chez, the  plaintiff  in  error,  who  then  resided, 
as  the  praecipe  for  summons  in  the  cause 
recites,  at  Gainesville,  in  Alachua  county, 
In  the  Fifth  judicial  circuit  of  Florida. 
Summons  ad  respondendum  was  issued  by 
the  clerk  of  the  circuit  court  for  St  John's 
county,  directed  to  the  sheriff  of  Alachua 
county,  commanding  him  to  summon  the 
defendant  to  appear  before  the  circuit  court 
of  St.  John's  county  on  the  rule  day  in  July, 
1889.  This  summons  was  served  on  the  de 
fendant  by  the  sheriff  of  Alachua  county, 
within  that  county.  On  the  rule  day  In 
July,  1889,  to  which  the  summons  was  re- 
turnable, the  defendant  failed  to  enter  any 
appearance  In  the  cause,  and  a  Judgment  by 
default  was  then  taken  against  him.  and  on 
the  19th  day  of  July,  1889,  a  final  Judgment 
was  entered  by  the  clerk.  On  the  11th  day 
of  September,  1889.  at  a  term  of  the  said 
circuit  court  then  being  held,  the  defendant 
presented  a  motion  In  open  court  to  set  aside 
and  open  the  said  final  judgment  and  de- 
fault upon  the  grounds,  in  substance,  as 
follows:  (1)  Because  no  legal  service  had 
ever  been  made  upon  the  defendant,  and  the 


court  had  not  acquired  jurisdiction  over  the 
defendant's  person  in  the  cause;  (2)  because 
the  suit  was  brought  In  St  John's  county, 
and  the  service  made  by  the  sheriff  of 
Alachua  county  In  the  latter  county,  where 
defendant  then  resided;  (8)  because  there 
was  nothing  local  in  the  suit  it  being  a  suit 
upon  an  account  no  property  being  Involved, 
and  which  cause  of  action  did  not  accrue 
in  St  John's  county,  and  the  defendant  at 
the  time  of  the  commencement  of  the  suit 
and  for  20  years  prior  thereto,  had  resided 
In  Alachua  county,  Fla.;  (4)  because  said  suit 
was  irregularly  and  illegally  brought  in  said 
St  John's  county,  when  the  defendant  re- 
sides in  Alachua  county,  and  the  cause  of 
action  did  not  a  ecu  re  in  St  John's  county; 
(5)  because  the  bringing  of  said  suit  the 
entry  of  Judgment  by  default  and  the  entry 
of  final  judgment  was  Irregular,  illegal,  and 
unauthorized;  (8)  because  said  final  judg- 
ment shows  upon  its  face  that  it  is  irregu- 
lar, illegal,  and  void.  This  motion  was  sup- 
ported by  the  affidavits  of  the  defendant 
and  others  showing  that  the  defendant  had 
a  meritorious  defense  to  said  suit,  if  allowed 
to  defend  the  same,  the  details  of  which  it 
is  unnecessary  to  mention.  On  the  12th  of 
September  this  motion  was  denied  by  the 
court  upon  the  ground  that  it  was  not  made 
within  60  days  after  the  entry  of  the  final 
judgment  sought  to  be  vacated.  From  the 
judgment  thus  entered,  and  from  the  order 
denying  his  said  motion,  the  defendant 
brings  writ  of  error. 

The  errors  assigned  are  as  follows:  (1) 
The  court  erred  In  refusing  the  motion  to 
set  aside  the  judgment  by  default  and  the 
final  judgment  entered  therein  on  the  19th 
day  of  July,  1889;  (2)  because  there  had 
never  been  any  legal  service  of  a  summons 
in  said  cause  upon  the  defendant  and  the 
circuit  court  of  St  John's  county  had  never 
acquired  Jurisdiction  over  defendant;  (3) 
because  said  suit  was  brought  In  St  John's 
county,  Fla.,  and  the  service  made  by  the 
sheriff  of  Alachua  county  on  the  defendant 
who  was  a  resident  of  Alachua  county; 
(4)  because  there  Is  nothing  local  In  the  suit 
It  being  a  suit  upon  an  account,  no  prop- 
erty being  involved,  and  which  cause  of  ac- 
tion did  not  accrue  In  St  John's  county,  the 
defendant  at  the  time  of  the  commencement 
of  the  suit  residing  in  Alachua  county;  (5) 
because  the  entry  of  said  default  and  final 
judgment  was  illegal,  and  unauthorized  by 
law;  (6)  because  there  was  no  legal  proof  of 
the  claim  before  the  clerk,  and  the  defend- 
ant was  not  notified  of  the  proof  to  be  offer- 
ed, and  had  no  opportunity  to  contest  same. 

It  is  unnecessary  for  us  to  notice  the  first 
assignment  of  error,— the  refusal  of  the  de- 
fendant's motion  to  vacate  the  default  and 
final  Judgment,— since  the  writ  of  error  Is 
taken  to  the  judgment  itself,  and  brings 
under  review  all  the  proceedings  anterior  to 
the  motion  to  vacate;  and  the  conclusion  we 
have  reached  annuls  the  whole  proceeding 
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without  reference  to  the  matter  of  such  mo- 
tion. 

The  second  assignment  of  error  is  well 
taken,  to  the  effect  that  the  circuit  court  ol 
St  John's  county  had  never  acquired  juris- 
diction over  the  person  of  the  defendant  by 
any  legal  service  of  process  to  bring  him  into 
court  Section  1  of  chapter  3721  of  the  Laws, 
approved  May  19,  1887,  entitled  "An  act  to 
provide  for  the  issuing  and  service  of  writs, 
process  and  notices  in  civil  suits  and  pro- 
ceedings at  law  in  certain  cases,"  provides 
as  follows:  "That  hereafter  wben  in  any 
civil  suit  or  proceeding  at  law  in  any  of  the 
courts  of  this  state,  for  any  purpose  what- 
ever, the  defendant,  defendants,  or  any  one 
of  them  therein,  resides  or  is  in  any  county  of 
this  state  other  than  the  one  in  which  said 
suit  or  proceeding  is  commenced  or  is  pend- 
ing, any  writ,  writs,  process  or  notices  as 
authorized  by  law  in  civil  suits  or  proceed- 
ings, when  the  defendant  or  defendants  re- 
side in  the  county  where  the  suit  or  proceed- 
ing is  commenced,  shall  be  issued  and  approp- 
riately directed,  and  the  sheriff  or  other  prop- 
er officer  of  said  county  in  which  said  defend- 
ant defendants  or  any  one  of  them  resides  or 
may  be  found,  shall  execute  and  serve  said 
writs,  process  or  notices;  and  return  thereof 
shall  be  made  to  the  court  from  which  the 
same  emanated,  and  such  execution  or  serv- 
ice and  return  shall  be  valid  to  all  Intents 
and  purposes,  and  the  defendant  or  defend- 
ants so  served  legally  bound  thereby;  pro- 
vided, however,  that  before  any  writ,  pro- 
cess or  notice  shall  issue  by  virtue  of  this 
section,  the  plaintiff,  or  some  one  in  his  be- 
half, shall  make  affidavit  before  some  officer 
of  this  state  authorized  to  administer  oaths 
that  said  suit  or  proceeding  is,  or  was,  insti- 
tuted in  good  faith  and  with  no  intention  on 
the  part  of  the  plaintiff  or  plaintiffs,  as  the 
case  may  be,  to  annoy  or  defraud  said  de- 
fendant or  defendants."  Section  4  of  the 
same  act  provides  as  follows:  "That  nothing 
in  this  act  shall  authorize  the  bringing  of 
any  civil  suit  or  proceeding  at  law  in  any 
other  county  than  the  one  in  which  the  prop- 
erty in  litigation  is,  or  in  wmch  the  cause 
of  action  accrued.  But  when  mere  is  noth- 
ing local  in  the  suit  it  may  be  brought  in 
any  county  where  the  defendant  or  any  one 
of  the  defendants,  if  there  be  more  than  one, 
shall  reside." 

Under  this  statute  the  plaintiff  instituted 
his  suit  in  St.  John's  county,  in  the  fourth 
judicial  circuit,  while  the  defendant,  as  is 
shown  by  the  praecipe  in  the  cause,  and  by 
the  statutory  affidavit  of  good  faith  riled 
therewith,  resided  in  Alachua  county,  in 
the  Fifth  judicial  circuit  of  Florida,  and  had 
the  clerk  of  the  circuit  court  of  St  John's 
county  to  issue  summons  ad  respondendum, 
directed  to  the  sheriff  of  Alachua  county, 
and  it  was  served  by  the  sheriff  of  the  latter 
county,  within  his  county,  upon  the  defend- 
ant. As  the  law  existed  long  prior  to  the 
passage  of  the  above-mentioned  statute,  a 


civil  suit  of  the  kind  under  consideration 
could  be  brought  only  in  the  county  in  which 
the  defendant  resided,  or  the  county  in  which 
the  cause  of  action  accrued.  McCleL  Dig. 
f  5,  p.  811.  Until  the  adoption  of  the  above- 
mentioned  act  of  1887,  however,  there  was 
no  provision  of  law  by  which  service  of  pro- 
cess could  be  procured,  In  such  cases,  wben 
the  suit  was  instituted  In  any  county  other 
than  the  one  in  which  the  defendant  resided, 
unless  the  defendant  could  be  caught  within 
and  served  with  such  process  in  the  county  in 
which  the  suit  was  brought  Russ  v.  Mit- 
chell, 11  Fla.  80.  The  act  of  1887  was  de- 
signed to  perfect  the  right,  already  possessed 
by  the  creditor,  of  Instituting  his  suit  for  the 
collection  of  his  claim  in  the  county  where 
the  cause  of  action  accrued,  whether  it  was 
the  residing  place  of  the  defendant  or  not, 
by  extending  to  him  the  further  right  to  send 
out  the  process  of  the  court  where  his  suit 
was  brought  into  any  county  of  the  state 
within  which  the  defendant  might  be  found 
either  permanently  or  temporarily  located, 
there  to  be  served  upon  him  by  any  officer 
there  authorized  to  serve  it  By  the  terms 
of  section  4  of  said  act  of  1887,  however, 
the  new  right  extended  by  the  act  to  pro- 
cure service  outside  of  the  county  in  which 
the  suit  is  brought,  is  expressly  confined  and 
limited  to  cases  that  are  rightfully  brought 
In  counties  where  the  property  in  litigation 
is  located,  or  in  which  the  cause  of  action 
accrued,  or,  when  there  is  nothing  local  in 
the  suit,  In  a  county  where  one  of  the  de- 
fendants resides,  where  there  is  more  than 
one  defendant.  If  a  suit  should  be  unauthor- 
lzedly  brought  in  any  county  where  the  cause 
of  action  did  not  accrue,  and  in  which  tbe 
sole  defendant  did  not  reside,  and  in  which 
property  involved  was  not  situated,  then,  by 
the  provisions  of  section  4  of  said  act  no 
proper  or  legal  service  could  be  perfected  un- 
der said  act  by  sending  the  process  out  and 
having  it  served  In  any  other  county  than 
the  one  In  which  the  suit  was  pending. 

The  plaintiff  here  in  his  praecipe  and  in  the 
affidavit  accompanying  same,  the  initiatory 
step  for  the  institution  of  his  suit  shows 
that  the  sole  defendant  sued  resided  at  the 
time  in  Alachua  county,  beyond  the  limits  of 
the  judicial  circuit  in  which  his  suit  was 
brought.  His  cause  of  action  is  an  open  ac- 
count, and  there  is  nothing  shown  in  his 
declaration,  or  elsewhere  hi  the  proceeding, 
to  indicate  that  the  cause  of  action  accrued  in 
St  John's  county,  or  that  there  is  anything 
connected  with  the  matters  involved  that  is 
local  to  St  John's  county.  Under  these  cir- 
cumstances, there  was  no  authority  for  the 
bringing  of  such  suit  hi  St  John's  county,  and 
no  right  accrued  to  the  plaintiff  under  said 
act  of  1887  to  send  his  process  out  from  that 
county  and  to  have  it  served  upon  the  sole 
defendant  in  another  county.  The  service 
made  upon  the  defendant  under  these  cir- 
cumstances, was  a  nullity,  and  the  circuit 
court  of  St  John's  county  did  not  thereby 
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acquire  jurisdiction  over  the  person  of  the 
defendant  so  as  to  authorize  the  entry  of 
either  a  default  or  final  judgment  against 
him  As  this  disposes  of  the  whole  case,  It 
becomes  unnecessary  to  notice  the  other  er- 
rors assigned. 

The  judgment  of  the  court  below  is  re- 
versed. 


BALLARD  t.  MATFIELD  et  aL 
(Supreme  Court  of  Alabama.    June  6,  1895.) 
Lew  or  Execution  oh  Crops— Claims  bt  Mort- 

6AGEE  AND  LANDLORD— IDENTIFICATION  OF  Prof- 
ertt— Parol  Evidence— Review  on  Appeal. 

1.  A  mortgagee  of  unplanted  crops  and  a 
landlord  having  a  rent  lien  on  the  crops  when 
grown  have  such  equities  that  either  may  main- 
tain a  statutory  claim  suit  for  the  crops  under 
Code.  8  3040.  allowing  any  person  having  an 
equitable  title  to  property  levied  on  to  main- 
tain a  claim  auit  for  its  possession,  when  held  by 
another  under  levy  of  an  execution. 

2.  Under  Code,  I  3059,  allowing  a  landlord 
to  assign  his  claim  for  rent,  and  investing  the 
assignee  with  all  the  remedies  of  the  landlord 
for  its  enforcement,  a  landlord  may  make  a 
Talid  mortgage  of  the  interest  he  has  under  his 
rent  lien  in  cro]>s  to  be  grown  on  rented  land. 

3.  Where,  on  trial  of  right  of  property,  the 
claimant  describes  the  property  as  belonging  to 
him  as  mortgagee  in  a  mortgage  conveying  the 
interest  of  the  mortgagor  in  crops  grown  on  his 
land  by  a  tenant,  the  property  in  suit  may  be 
identified  by  parol  evidence  as  having  been 
raised  on  the  land  by  a  tenant  of  the  mortgagor 
during  the  mortgage  period,  and  delivered  to  the 
mortgagor  for  rent. 

4.  Objection  that  the  affidavit  of  claim  to 
property  levied  on  Is  void  because  the  officer  be- 
fore whom  it  was  taken  had  no  authority  to 
take  it  cannot  be  urged  for  the  first  time  on 
appeal 

Appeal  from  circuit  court,  Randolph  coun- 
ty; W.  D.  Denson,  Judge. 

On  May  7, 1889,  the  appellant,  Joshua  Bal- 
lard, recovered  a  judgment  for  $58.33  and 
costs,  against  Thomas  F.  Ussery.  On  May 
24,  1890,  a  certified  copy  of  the  judgment  so 
recovered  was  duly  recorded  in  the  probate 
office  of  Randolph  county.  On  April  10, 
1891,  Thomas  F.  Ussery  executed  to  the  ap- 
pellees, Mayfleld,  Pitman  &  Co.,  a  mortgage 
upon  the  entire  crops  to  be  grown  by  him 
during  that  year,  on  his  lands,  or  by  his  ten- 
ants. On  October  27,  1891,  an  alias  execu- 
tion was  issued  out  of  the  circuit  court  of 
Randolph  county  on  the  judgment  recovered 
by  Ballard  against  Ussery.  This  execution 
was  levied  by  the  sheriff  on  November  9, 
1891,  upon  two  bales  of  cotton,  which  were  in 
the  possession  of  the  defendant  In  execution. 
On  November  12,  1891,  Mayfleld,  Pitman  & 
Co.,  after  making  affidavit  and  giving  bond, 
interposed  a  claim  to  the  cotton  levied  upon 
nnder  the  said  execution,  and  thereupon  the 
present  statutory  trial  of  the  right  of  prop- 
erty to  the  said  two  bales  of  cotton  was  In- 
stituted. The  other  facts  of  the  case  are  suf- 
ficiently stated  In  the  opinion.  There  were 
verdict  and  judgment  for  the  claimants.  The 
plaintiff  appeals,  and  assigns  as  error  the  re- 


fusal of  the  court  to  give  the  general  affirma- 
tive charge  in  his  behalf,  and  the  rendition 
of  judgment  in  favor  of  the  claimants.  Af- 
firmed. 

James  Aiken,  for  appellant 

HARALSON,  J.  L  Prior  to  the  amend- 
ment of  section  3004  (3341)  of  the  Code,  by 
the  act  of  28th  February,  1887  (Acts  1886- 
87,  p.  150),  it  had  been  held,  that  a  mortgage 
of  an  unplanted  crop  did  not  pass  to  the 
mortgagee  the  legal  title  to  the  crop  after- 
wards planted  and  raised,  conferring  on  him 
a  right  of  property  sufficient  to  support  a 
statutory  claim  suit,  if  the  crop  was  levied 
on  under  attachment  or  execution.  And  the 
same  thing  was  true  of  the  landlord's  stat- 
utory lien  for  rent  and  advances.  Iron  Co. 
v.  Ren  fro,  71  Ala.  579;  Marks  v.  Robinson, 
82  Ala.  69,  2  South.  292;  Hardy  v.  Ingram, 
84  Ala.  545,  4  South.  372.  But,  under  this 
amended  statute,  the  mortgagee  of  an  un- 
planted crop,  or  a  landlord,  may  upon  the  eq- 
uity he  has  in  the  crops  mortgaged,  or  for  rent 
of  land,  institute  a  claim  suit,  and  in  deter- 
mining the  right  of  property,  an  equitable 
is  as  available  as  a  legal  title.  See,  also, 
Acts  Feb.  23  and  26,  1889  (Acts  1888-89, 
PP.  45,  99). 

2.  And,  before  the  adoption  of  section  3059 
(8470)  of  the  Code,  on  the  9th  February,  1877 
(Acts  1876-77,  p.  74,  |  1),  the  landlord  could 
not  assign  his  claim  for  rent  and  advances, 
so  as  to  invest  his  assignee  with  his  rights 
and  remedies  so  as  to  enforce  them.  Foster 
v.  Westmoreland,  62  Ala.  223.  It  was  also 
held,  under  the  old  statute,  that  the  landlord 
had  no  such  interest  in,  or  title  to  the  crops 
to  be  grown  on  rented  lands,  as  could  be 
made  the  subject  of  a  mortgage,  valid  to 
convey  the  legal  title,  Broughton  v.  Pow- 
ell, 52  Ala  123;  Leslie  v.  Henson,  83  Ala. 
207,  3  South.  443.  Since  the  amendment  of 
section  3004,  and  the  adoption  of  section 
8059  of  the  Code,  however,— which  allows  a 
landlord  to  assign  his  claim  for  rent  and  ad- 
vances—it has  not  been  questioned,  that  the 
landlord  may  convey  and  assign  by  mort- 
gage or  otherwise  his  claims  for  rent.  His 
lieu  for  rent  and  advances  dominates  and  has 
preference  over  all  other  liens  on  the  crop 
grown  on  rented  land  for  the  current  year, 
and  he  may  transfer  his  claim  and  clothe  his 
transferee  with  his  own  paramount  lien. 
Leslie  v.  Hinson,  83  Ala.  266,  3  South.  448. 

3.  The  evidence  In  this  case  shows,  that 
Ussery,  the  defendant  in  execution,  in  order 
to  secure  a  note  for  $250,  and  any  other  ad- 
vances that  might  be  made  by  them  to  him, 
executed  a  mortgage  to  the  appellees,  May- 
field,  Pitman  &  Co.,  on  the  10th  of  April, 
1891,  by  which  he  sold  and  conveyed  to  said 
mortgagees  his  entire  crop  of  agricultural 
products  grown  and  raised  by  him,  and  all 
his  right,  title  and  Interest  in  his  said  crops 
grown  by  tenants  under  him,  or  cotenants 
with  him.  In  Randolph  county,  Ala.,  during 
the  year  1891.  One  M.  P.  Webb  testified  for 
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the  plaintiff,  that  he  rented  lands  from  the 
defendant  in  execution,  for  the  year  1891, 
and  executed  to  him  his  rent  note  for  $65 
for  the  rent  of  the  lands,  and  that  he  let 
defendant  have  the  cotton  In  controversy  in 
payment  of  said  rent;  and  that  said  cotton 
was  raised  on  the  rented  lands,  except  about 
800  pounds  in  the  seed.  It  is  stated  also  in 
the  bill  of  exceptions,  that  "there  was  evi- 
dence tending  to  show,  the  cotton  levied  on 
and  claimed  was  raised  by  a  tenant  of  T.  F. 
Ussery,  the  mortgagor,  In  Randolph  county, 
Ala.,  on  said  Ussery's  lands,  In  1891.  and 
*  *  *  that  as  rent,  said  tenant  was  to  pay 
part  of  the  crop  for  said  year,  and  that  said 
cotton  was  delivered  as  rent  to  defendant  in 
execution,— the  mortgagor."  This  being  in 
substance  all  the  evidence,  the  plaintiff  re- 
quested the  court  to  charge  the  jury,  that  if 
they  believed  the  evidence  to  find  for  the 
plaintiff,  which  charge  the  court  refused  to 
give,  and  this  is  the  main  question  presented 
by  the  appeal. 

4.  There  was  no  error  In  refusing  this 
charge.  The  mortgage  certainly  gave  the 
mortgagees  an  equitable  claim  to  all  the  crops 
that  might  be  raised  on  the  defendant's  lands 
in  1891,  whether  raised  by  him  or  his  ten- 
ants, which,  under  section  3004  of  the  Code, 
authorized  them  to  Interpose  this  claim,  and, 
if  established,  to  entitle  them  to  the  rights  of 
the  landlord  In  the  rent  cotton,  superior  to 
the  lien  of  the  plaintiff  in  execution.  If  the 
crop  was  unplanted,  even,  at  that  date,  yet. 
If  any  one  with  actual  or  constructive  notice 
of  the  landlord's  lien,  converted  it  to  his  own 
use,  after  it  was  raised  and  gathered,  he 
would  have  been  liable  to  the  mortgagee  or 
his  assignee  In  an  action  on  the  case,  which 
could  not  be  the  case,  without  a  subsisting 
equity  to  the  crop.  Smith  v.  Fields,  79  Ala. 
387;  Rees  v.  Coats,  65  Ala.  256. 

5.  There  Is  nothing  in  the  suggestion  that 
the  mortgage  is  void  for  its  indeflniteness  of 
description  of  the  property  conveyed.  It  was 
"the  entire  crop  of  agricultural  products 
grown  and  raised  by  me,  and  my  right,  title 
and  interest  In  said  crops  grown  by  tenants 
under  me,  or  co tenants  with  me,  In  Randolph 
county,  Alabama,  during  the  year  1891." 
This  alleged  uncertainty  In  description  was 
capable  of  being  removed,  and  was  removed, 
by  extraneous  parol  evidence  In  Identification 
of  the  two  bales  of  cotton  levied  on,  as  hav- 
ing been  raised  by  a  tenant  of  the  defendant, 
on  lands  rented  to  the  tenant  In  the  year  1891, 
In  Randolph  county.  Varnum  v.  State,  78 
Ala.  30;  Smith  v.  Fields,  79  Ala.  337;  O'Neal 
v.  Selxas,  85  Ala.  80,  4  South.  745. 

6.  It  is  said  the  claim  affidavit  was  void, 
because  made  before  the  register  of  the  chan- 
cery court,  who  had  no  right  to  administer 
the  oath.  If  the  register  had  no  statutory 
authority  to  take  tbe  affidavit,  the  claim  was 
void,  and  the  court  would  have  been  without 
authority  to  proceed  to  try  the  cause,  If  ob- 
jection had  been  made  in  the  lower  court 
But,  the  claimant  appeared  and  pleaded  and 


tried  his  case  without  objection,  and  judg- 
ment was  rendered  against  him.  In  Gold- 
smith v.  Stetson,  39  Ala.  189,  It  was  held  that 
a  judgment  in  favor  of  a  plaintiff  In  attach- 
ment which  was  void  because  sued  out  be- 
fore an  officer  not  authorized  to  Issue  an  at- 
tachment, was  nevertheless  a  valid  judgment, 
because  the  defendant  appeared  in  court  and 
thus  waived  the  irregularity.  Without  de- 
ciding the  question  presented,  we  hold  that  It 
is  too  late  to  raise  It  for  the  first  time  here 
In  each  of  the  cases  referred  to  by  counsel 
for  appellant— Walker  v.  Ivey,  74  Ala.  475; 
Graham  v.  Hughes,  77  Ala.  590;  Insurance 
Co.  v.  Teague,  78  Ala.  147— holding  that  the 
court  was  without  authority  to  try  a  claim 
suit  in  the  absence  of  an  affidavit  and  bond, 
the  question  was  properly  raised  in  the  court 
below.  Carter  v.  O'Bryan  (Ala.)  16  South. 
894. 
Affirmed. 


JONES  v.  ALABAMA  MINERAL  R.  CO. 

(Supreme  Court  of  Alabama.    June  7,  1895.) 

Ixjurt  to  Railboad  Employb  —  Falling  raoM 
Hand  Cab— Contbibotoht  Negliqbnck — 
Evidence — Instructions. 

1.  Tbe  overruling  of  a  demurrer  cannot  be 
reviewed  where  the  demurrer  is  not  set  out  in 
the  record. 

2.  A  railroad  company  is  liable  for  the  death 
of  an  employe  by  being  thrown  from  a  hand 
car,  where  it  appears  that,  under  direction  of 
a  foreman,  two  cars  were  being  run  at  an  un- 
usual speed  a  short  distance  apart;  that  the 
front  car  was,  by  signal  of  the  foreman,  not 
seen  by  the  men  on  the  rear  car,  slowed  up,  and 
one  of  the  men  on  the  rear  car,  seeing  the 
brakes  applied  on  the  front  car,  suddenly  ap- 
plied them  on  the  rear  car,  by  which  the  handle 
of  the  lever,  held  by  deceased,  was  jerked  oat 
of  his  hand;  that,  before  he  could  regain  bis 
hold,  the  rear  car  ran  into  the  front  one,  and 
the  deceased  was  thrown  from  the  car  and 
killed. 

3.  Nothing  less  than  wanton,  reckless,  or 

intentional  negligence  on  the  part  of  the  de- 
fendant, alleged  and  proved,  is  sufficient  to  over- 
come the  contributory  negligence  of  the  plain- 
tiff. 

4.  It  is  error  to  refuse  an  instruction  re- 

3uiring  the  jury,  in  case  of  conflict  in  the  evi- 
ence.  to  consider  the  opportunities  of  the  re- 
spective witnesses  for  knowing  the  facta  to 
which  they  testify,  iu  determining  their  credi- 
bility. 

5.  In  an  action  against  a  railroad  for  the 
death  of  an  employe,  the  burden  on  plaintiff  of 

S roving  the  negligence  of  defendant  is  not  satis- 
ed  by  proof  that  the  deceased  was  killed  by  be- 
ing thrown  from  one  of  defendant's  hand  cars 
while  traversing  its  tracks. 

6.  In  an  action  against  a  railroad  for  the 
death  of  an  employe,  an  Instruction  precluding 
the  defense  of  contributory  negligence  is  proper- 
ly refused  when  the  complaint  does  not  allege 
that  the  death  was  caused  by  wanton,  reckless, 
or  Intentional  negligence  of  the  defendant. 

7.  It  is  error,  in  an  action  against  a  rail- 
road company  for  the  death  of  an  employe  by 
being  thrown  from  a  hand  car,  to  instruct  the 
jury  to  find  for  defendant  If  they  believe  the 
deceased  was  not  "properly  grasping"  the  handle 
of  the  hand  car,  and  that  if  he  had  been  he 
would  not  have  been  thrown  from  the  car. 

8.  In  an  action  against  a  railroad  company 
for  the  death  of  pn  employe  by  being  thrown 
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from  a  hand  car  by  Its  running  into  another  one 
in  front  of  it,  where  it  appears  that  the  ac- 
cident was  caused  by  application  of  the  brakes, 
the  question  whether  the  employes  of  defend- 
ant, under  the  circumstances,  exercised  ordinary 
care  in  applying  the  brakes  in  "the  usual  and 
customary  way,   is  for  the  jury. 

9.  An  instruction  that  the  care  required  of 
deceased  was  regulated  by  the  circumstances  in 
which  he  was  placed,  and  that  if  he  failed  to 
exercise  the  care  required,  and  such  failure  con- 
tributed to  his  death,  a  verdict  must  be  given 
for  defendant,  is  proper. 

Appeal  from  circuit  court,  Shelby  county; 
L.  F.  Box,  Judge. 

Action  by  Mary  A.  Jones,  administratrix, 
against  the  Alabama  Mineral  Railroad  Com- 
pany for  the  death  of  her  intestate.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

This  suit  was  brought  by  plaintiff,  as  the 
administratrix  of  the  estate  of  John  Jones, 
deceased,  to  recover  damages  for  the  killing 
of  her  intestate,  which  is  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant The  defendant  pleaded  the  general  is- 
sue, contributory  negligence,  and  the  follow- 
ing special  plea:  "(4)  For  further  answer  to 
said  complaint,  and  to  each  count  thereof,  de- 
fendant says  that  plaintiffs  Intestate  contrib- 
uted proximately  to  his  own  injury  and 
death,  In  this:  That  plaintiff's  intestate  was 
a  section  hand,  and  that  it  was  part  of  his  du- 
ties to  propel  the  lever  car,  upon  which  he 
was  riding,  by  means  of  a  handle  or  lever, 
and  that  it  was  bis  duty  to  grasp  said  handle 
or  lever  with  one  or  both  hands  while  said  car 
was  running;  and  defendant  avers  that  at  the 
time  of  the  alleged  injury  and  death  the  said 
John  Jones  was  riding  on  the  rear  end  of  a 
hand  car,  which  was  moving,  and  in  front  of 
which,  and  near  to  it,  was  another  moving 
hand  car,  going  in  the  same  direction,  yet, 
notwithstanding  this,  said  John  Jones  failed 
to  grasp  or  hold  to  said  lever  or  handle  of 
said  car,  but  stood  at  the  rear  end  thereof, 
and  was  negligently  and  carelessly  looking  up 
and  down  the  river  over  which  said  cars 
were  passing,  or  was  looking  backwards  at 
said  time,  without  holding  onto  any  part  of 
said  car,  or  to  the  handle  thereof,  which  was 
an  unsafe  and  dangerous  way  of  crossing  said 
river  and  trestle  on  a  moving  hand  car,  and 
hut  for  such  negligent  conduct  of  plaintiff's 
intestate  said  injury  and  death  would  not 
have  happened,— wherefore  defendant  says 
that  plaintiff's  intestate  contributed  directly 
and  proximately  to  his  own  injury  and 
death."  The  judgment  entry  recites  that  the 
demurrer  to  special  plea  No.  4  was  overruled, 
bat  the  demurrer  is  not  set  out  In  the  record. 
Plaintiff  filed  a  replication  to  the  fourth  plea, 
in  which  she  alleged  "that  her  intestate  was 
holding  to  said  handles,  and  continued  to  so 
hold  till  he  was  knocked  loose  by  the  sudden 
putting  on  of  the  brakes  of  the  car  on  which 
he  was  riding,  which  said  putting  on  of  said 
brake  suddenly  had  become  necessary  by  rea- 
son of  the  sudden  stopping  of  the  car  In 
front,  and  that  Immediately  after  his  hands 


were  so  knocked  loose  by  said  putting  on  of 
said  brake,  and  before  he  had  time  to  recover 
his  hold  on  said  brake,  the  car  he  was  on  ran 
Into  the  car  in  front,  by  reason  of  which  he 
was  thrown  out  of  said  car  to  the  ground  be- 
low, and  killed;  and  she  denies  that  her  In- 
testate was  guilty  of  any  such  contributory 
negligence  as  would  bar  the  defendant's  lia- 
bility for  his  death."  Issue  was  joined  upon 
this  replication,  and  also  upon  the  pleas  of  the 
general  Issue  and  contributory  negligence. 

It  was  shown  by  the  evidence  that,  at  the 
time  of  the  accident  which  resulted  In  the 
death  of  the  plaintiff's  intestate,  the  de- 
ceased was  a  section  hand  on  the  defendant's 
road,  and  that  one  Bill  Scott  was  the  sec- 
tion foreman  under  whose  supervision  and  di- 
rection the  plaintiff's  Intestate  worked.  The 
plaintiff's  testimony  tended  to  show  that  on 
the  day  of  the  accident  the  plaintiff's  Intes- 
tate and  seven  other  section  hands  were  on 
two  hand  cars;  that,  just  before  crossing  a 
bridge  upon  defendant's  road  over  the  Coosa 
river,  the  foreman  ordered  the  section  hands 
to  run  the  two  hand  cars  across  the  bridge 
very  rapidly;  that  these  hand  cars  were  oper- 
ated by  levers,  four  section  hands  and  the 
foreman  being  on  the  car  in  front,  and  the 
plaintiff's  Intestate  and  three  others  being  on 
the  rear  car,  the  plaintiff's  intestate  being  on 
the  rear  end  of  said  car;  that  both  cars  started 
across  the  bridge  at  a  very  rapid  rate  of 
speed,  the  rear  car  being  behind  the  front  car 
only  from  15  to  25  feet;  that  just  after  the 
cars  had  passed  the  Iron  part  of  the  bridge, 
and  while  they  were  on  the  trestle  portion  of 
the  bridge,  Scott,  the  foreman,  with  his  back 
to  the  section  hands  on  both  of  the  cars,  and 
without  looking  to  see  how  close  the  rear  car 
was  to  the  front  car,  threw  out  his  hands,  as 
a  signal  to  stop,  but  that,  on  account  of  the 
position  of  the  foreman,  the  hands  on  the  rear 
car  could  not  see  the  signal;  that,  as  soon  as 
the  signal  to  stop  was  given,  one  of  the  hands 
on  the  front  car  Immediately  put  his  foot  on 
the  brake,  and  checked  the  said  car,  and  that 
another  one  of  the  hands  on  the  front  car 
signaled  to  the  rear  car  to  stop;  that,  In  re- 
sponse to  this  signal,  one  of  the  hands  on  the 
rear  car  put  his  foot  on  the  brake  to  stop  said 
rear  car,  and  suddenly  checked  Its  speed, 
thereby  causing  the  handle  of  the  lever  to  be 
jerked  out  of  the  hands  of  the  plaintiffs  In- 
testate; that,  up  to  this  time,  Jones,  the 
plaintiffs  Intestate,  had  the  handle  In  his 
hand,  pulling  the  lever;  that,  before  he  could 
recover  the  handle,  the  car  collided  with  the 
front  car,  and  that  thereby  Jones,  the  plain- 
tiffs intestate,  was  thrown  off  of  said  car  to 
the  ground  below,  about  15  feet,  and  Instant- 
ly killed.  There  was  also  testimony  for  the 
plaintiff  tending  to  show  that  this  was  an 
unusual  place  for  said  cars  to  stop.  One  of 
the  witnesses  for  the  defendant,  who  was  sit- 
ting on  the  side  of  the  road  at  the  end  of  the 
trestle,  a  short  distance  from  where  the  plain- 
tiffs Intestate  was  thrown  from  the  car,  tes- 
tified that  from  his  position  he  could  see  both 
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of  the  cars  after  they  left  the  Iron  part  of  the 
bridge;  that,  after  the  cars  left  the  Iron  por- 
tion of  the  bridge,  and  came  upon  the  trestle, 
the  plaintiffs  intestate  did  not  have  hold  of 
the  handle  of  the  lever,  bnt  was  standing 
erect,  looking  up  and  down  the  river.  The  tes- 
timony of  several  of  the  hands  who  were  on 
the  two  cars  was  to  the  same  effect  The 
defendant's  testimony  further  tended  to  show 
that  the  cars  were  not  going  at  an  unusual 
t-ate  of  speed;  that  the  signal  given  by  the 
foreman  to  stop  was  the  signal  usually  given 
for  that  purpose;  that  there  was  no  violent 
Jerk  of  the  cars  when  the  brakes  were  ap- 
plied, and  that  if  the  plaintiff's  intestate  had 
been  holding  to  the  handle  of  the  lever,  as  It 
was  his  duty  to  do,  he  would  not  have  been 
thrown  from  the  car;  that  the  collision  was 
not  very  violent,  and  that  the  application  of 
the  brakes,  as  made  In  this  Instance,  did  not 
jerk  the  handle  out  of  the  hands  of  the  other 
men  who  were  pulling  the  lever,  and  that 
neither  of  the  other  men  on  the  cars  was  In- 
jured by  applying  the  brakes  or  by  the  col- 
lision. 

The  plaintiff  requested  the  court  to  give 
the  following  written  charges  to  the  Jury: 
(1)  "If  the  Jury  believe  from  the  evidence 
that  Bill  Scott  was  section  boss,  and  John 
Jones  was  one  of  the  hands  In  the  employ  of 
said  Bill  Scott,  and  that  said  Bill  Scott  had 
control  of  the  running  of  the  two  hand  cars 
spoken  of  by  the  witnesses,  and  that  while 
crossing  the  bridge  over  the  Coosa  river,  in 
accordance  with  his  orders,  at  a  great  rate  of 
speed,  and  that  said  hand  cars  were  running 
about  15  or  20  feet  apart,  and  that,  Just  after 
the  two  cars  had  crossed  the  iron  part  of  the 
bridge,  he  gave  a  signal  to  the  hands  on  the 
front  cars  to  check  up,  without  first  giving 
warning  to  those  on  the  rear  car;  and  if  they 
further  believe  from  the  evidence  that,  at  the 
time  said  Bill  Scott  gave  a  signal  to  those  on 
the  front  car,  Woods  put  his  foot  on  the 
brake,  and  checked  It  up;  and  If  they  furth- 
er believe  from  the  evidence  that  the  checking 
up  the  front  car  caused  Quy  to  put  his  foot 
on  the  brake  of  the  second  car,  and  that  the 
handle  of  the  lever  was  Jerked  out  of  John 
Jones'  hands  by  the  putting  on  the  brake  by 
Quy,  and  that  said  rear  car  ran  Into  the  front 
car,  and  threw  John  Jones  to  the  ground  and 
killed  him,— then  the  Jury  must  find  for  the 
plaintiff."  (2)  "If  the  Jury  believe  from  the 
evidence  that  at  the  time  John  Jones  was 
killed  he  was  in  the  employ  of  the  Alabama 
Mineral  Railroad  Company,  and  that  Bill 
Scott  was  the  foreman  or  section  boss,  and 
that  the  deceased  was  on  a  hand  car  at  the 
time  of  the  accident;  and  if  they  further  be- 
lieve that  said  hand  cars  were  operated  un- 
der the  direction  of  said  Bill  Scott,  and  that 
said  Bill  Scott  told  the  deceased  and  the 
other  hands  to  go  over  the  Coosa  river  bridge 
as  fast  as  they  could,  and  that  in  compliance 
with  said  orders  the  hands  started  across  the 
bridge  at  a  great  rate  of  speed,  and  that  they 
were  running  about  15  or  20  feet  apart,  and 


that,  just  after  they  passed  the  iron  part  of 
the  bridge,  the  said  Bill  Scott  waved  his 
hand  to  those  on  the  front  car  to  slow  up, 
and  that  John  Woods  at  once  placed  his  foot 
on  the  brake  of  the  front  car,  and  checked  it 
up;  and  if  they  further  believe  that  Lee  Ben- 
son, as  soon  as  John  Woods  put  his  foot  on 
the  brake,  waved  to  the  hindmost  car  to 
check  up,  and  that  Guy  at  once  placed  his 
foot  on  the  brake;  and  if  they  further  be- 
lieve that  the  placing  of  Guy's  foot  on  the 
brake  suddenly  checked  the  speed  of  the  car, 
jerked  the  handle  of  the  lever  out  of  John 
Jones'  hands;  and  If  they  further  believe 
that  before  he  could  recover  and  get  hold  of 
the  handle  the  hindmost  car  ran  Into  the 
front  car  and  threw  John  Jones  off,  and  he 
was  killed,— then  the  plaintiff  is  entitled  to 
damages."  (3)  "If  the  Jury  believe  from  the 
evidence  that  John  Jones  came  to  his  death 
by  and  on  account  of  the  gross  negligence  of 
the  defendant,  or  its  servant  or  employe 
who  had  charge  of  the  hand  car,  with  which 
the  one  on  which  Jones  was,  collided,  then 
they  must  find  for  the  plaintiff,  although  the 
jury  should  believe  from  the  evidence  that 
said  Jones  was  guilty  of  simple  contributory 
negligence."  (4)  "Even  if  the  jury  should  be- 
lieve from  the  evidence  that  John  Jones  was 
guilty  of  simple  contributory  negligence,  still 
they  must  find  for  the  plaintiff  if  they  are  rea- 
sonably satisfied  from  the  evidence  that  Jones' 
death  was  caused  by  the  gross  negligence  of 
the  defendant,  or  its  servant  or  employe  who 
had  charge  of  the  front  hand  car."  (5)  "The 
fact  that  Jones  was  guilty  of  simple  contribu- 
tory negligence  in  not  holding  to  the  lever, 
even  if  the  Jury  so  believe  from  the  evidence, 
will  not  take  away  plaintiff's  right  to  recover 
damages  If  the  jury  further  so  believe  that 
Jones'  death  was  proximately  caused  by  such 
gross  negligence  on  the  part  of  the  defendant 
or  its  employd  who  bad  charge  of  the  front 
hand  car,  as  shows  a  reckless  and  wanton 
disregard  of  human  life."  (6)  "The  defense 
of  simple  contributory  negligence  cannot  be 
maintained  in  cases  where  the  evidence 
shows  the  injury  to  have  been  caused  by  such 
gross  negligence  on  the  part  of  a  defendant  as 
shows  a  wanton  and  reckless  indifference  to 
the  safety  of  human  life;  and  If,  in  this  case, 
the  evidence  shows  that  Jones'  death  was 
caused  by  such  gross  negligence  on  the  part  of 
the  defendant  or  employe  In  charge  of  the 
front  hand  car,  then  the  jury  must  find  for  the 
plaintiff;  and  it  makes  no  difference  whether 
Jones  was  guilty  or  not  of  simple  contribu- 
tory negligence."  (7)  "If  two  witnesses  tes- 
tify about  a  transaction,  and  one  of  the  said 
witnesses  was  immediately  at  the  scene  of 
the  transaction,  and  the  other  witness  was 
some  distance  off,  then  the  jury  may  look  to 
this  in  determining  which  witness  they  will 
believe."  (8)  "If  two  witnesses  of  equal  cred- 
ibility testify  In  conflict  with  each  other,  the 
jury  may  look  to  the  opportunity  of  the  two 
witnesses  to  know  the  facts  about  which  they 
testify  in  determining  which  witness  they 
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will  believe."  (9)  "If  there  la  a  conflict  In 
the  evidence,  then  the  Jury  may  look  to  the 
opportunities  and  means  of  knowledge  of  the 
various  witnesses  in  determining  which  of 
them  they  will  believe."  (10)  "The  Jury 
may  look  to  the  opportunities  of  the  witness- 
es for  observing  and  knowing  the  facts 
which  they  testify  about  In  determining 
whicb  witness  they  will  believe." 

The  plaintiff  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  charges 
asked  by  her,  and  also  separately  excepted 
to  the  court's  giving,  at  the  request  of  the 
defendant,  each  of  the  following  written 
charges:  (2)  "The  burden  of  showing  that 
said  John  Jones  was  killed  by  the  negligence 
of  defendant  or  its  employe  Scott  is  on  the 
plaintiff  In  this  case."  (3)  "The  mere  fact 
that  John  Jones  was  killed  by  a  fall  from 
the  hand  car,  while  traversing  a  bridge  on 
the  defendant's  railroad,  is  not  evidence  that 
the  killing  was  caused  by  the  negligence  of 
defendant's  agent  or^  servants."  (4)  "If  the 
jury  believe  from  the  evidence  that  the  said 
John  Jones  was  riding  on  the  rear  end  of  a 
hand  car,  in  front  of  which  was  another 
band  car,  and  that  both  were  running  in  the 
same  direction  across  a  bridge  on  defend- 
ant's road;  and  If  they  further  find  from  the 
evidence  that  the  said  hand  cars  ran  to- 
gether, or  that  the  rear  car  overtook  the  first, 
whereby  a  Jar  was  caused;  and  If  they  fur- 
ther believe  that  If  said  John  Jones  had 
been  properly  grasping  the  handle  of  said 
car  (and  that  he  was  not  properly  grasping 
it),  that  he  would  not  have  fallen  therefrom, 
—then  they  must  find  for  the  defendant" 
(6)  "If  the  jury  believe  from  the  evidence 
that  while  crossing  said  bridge  W.  A.  Scott, 
who  was  the  foreman  in  charge  of  both  of 
said  hand  cars,  gave  the  usual  and  custo- 
mary signal  to  stop  said  cars,  and  that  the 
brakes  on  both  were  applied  in  the  usual 
and  customary  manner,  and  that  the  said 
John  Jones,  by  his  failure  to  use  proper  pre- 
vention for  his  own  personal  safety,  fell 
from  said  hand  car,  then  they  must  find  for 
the  defendant"  (8)  "It  was  not  negligence 
In  the  said  Scott  to  warn  both  hand  cars 
at  the  same  time;  and,  if  the  Jury  believe 
from  the  evidence  that  Guy  applied  the  brake . 
on  the  rear  car  in  the  usual  manner  and 
customary  way,  then,  although  they  may 
believe  that  said  John  Jones  fell  in  conse- 
quence of  the  application  of  said  brake,  they 
must  find  for  the  defendant"  (9)  "The  court 
charges  the  Jury  that  if  they  believe  from 
the  evidence  that  the  ordinary  application  of 
the  brakes  would  not  cause  the  said  lever  to 
Jerk  or  jar  sufficiently  to  loose  a  man's  hold, 
and  that  the  brakes  In  this  case  were  so  ap- 
plied, they  must  find  for  the  defendant." 
(10)  "The  court  charges  the  Jury  that  the 
plaintiff's  Intestate  owed  a  greater  or  less 
duty  to  exercise  care  and  caution,  according 
u  be  was  in  a  place  more  or  less  dangerous; 
and  if  the  jury  find  from  the  evidence  that 
the  said  John  Jones  was  In  such  a  situation 
v.l8so.no.3— 3 


that  his  peril  was  apparent  to  any  one  of 
ordinary  intelligence,  and  that  he  failed  to 
exercise  the  degree  of  care  required,  and 
that  such  failure  contributed  to  the  injury 
and  death,  then  they  must  find  for  the  de- 
fendant" (11)  "If  the  jury  believe  from  the 
evidence  that  there  was  a  less  dangerous 
way  for  the  said  John  Jones  to  conduct  him- 
self while  on  said  moving  hand  car,  and  that 
he  failed  to  choose  the  safest  way,  and  that 
such  failure  contributed  proximately  to  his 
injury  and  death,  then  he  was  guilty  of  con- 
tributory negligence,  and  plaintiff  cannot  re- 
cover." 

There  were  verdict  and  judgment  for  the 
defendant  Plaintiff  appeals,  and  assigns 
as  error  the  overruling  of  her  demurrer  to 
defendant's  special  plea  No.  4,  and  the  re- 
fusal to  give  the  charges  asked  by  the  plain- 
tiff, and  the  giving,  .at  the  request  of  the 
defendant  the  charges  asked  by  it 

A.  P.  Longshore  and  Browne  &  McMillan, 
for  appellant  Chas.  P.  Jones  and  Peters, 
Wilson  &  Lyman,  for  appellee. 

HEAD,  J.  Plaintiff's  demurrer  to  the 
fourth  plea,  which  was  overruled,  is  not 
set  out  In  the  record,  and  we  cannot  pass 
upon  It  We  remark,  however,  that  we  can 
see  no  objection  whatever  to  the  plea. 

We  are  of  opinion  the  facts  hypothesized 
In  the  first  and  second  charges  requested  by 
the  plaintiff  constituted  negligence  on  the 
part  of  the  defendant  and  excluded  contribu- 
tory negligence  on  the  part  of  the  plaintiff. 
These  charges  ought  therefore,  to  have  been 
given. 

Charges  3  and  4  requested  by  plaintiff  in- 
correctly define  the  character  of  negligence 
which  will  overcome  contributory  negli- 
gence, as  we  have  many  times  decided;  and, 
besides,  the  plaintiff  has  not  alleged  wanton, 
reckless,  or  intentional  negligence.  We  have 
held  that  this  character  of  negligence  must 
be  alleged  as  well  as  proven  in  order  to  over- 
come contributory  negligence.  Railroad  Co. 
v.  Markee  (Ala.)  15  South.  511,  and  cases 
cited. 

We  think  plaintiff's  charge*  7  comes  within 
the  influence  of  many  adjudications  of  this 
court  defining  argumentative  instructions, 
and  was  properly  refused;  but  charges  8.  9, 
and  10  are  free  from  that  vice,  and  ought 
to  have  been  given. 

The  burden  was  on  plaintiff  to  prove  the 
negligence  alleged,  and  charges  2  and  3  re- 
quested by  defendant  were  proper. 

Charges  5  and  6  requested  by  plaintiff  as- 
sert correct  propositions  of  law,  if  wanton, 
reckless,  or  intentional  negligence  on  de- 
fendant's part  had  been  alleged;  but  that 
character  of  negligence  was  not  alleged,  and 
these  charges  were,  therefore,  improper. 

It  was  the  duty  of  Jones,  the  deceased, 
riding  upon  the  hand  car,  to  exercise  rea- 
sonable care  for  his  safety.  What  was  rea- 
sonable care  was  for  the  jury  to  determine 

Digitized  by  VjOOglC 


84 


SOUTHERN  REPORTER,  Vol.  18. 


tAla. 


from  all  the  facts  surrounding  him  at  the 
time.  Charge  4  requested  by  defendant  as- 
serts that  if  Jones  "had  been  properly  grasp- 
ing the  handle  of  said  car  (and  that  he  was 
not  properly  grasping  it),  that  he  would  not 
have  fallen  therefrom."  then  the  Jury  must 
find  for  the  defendant  We  think  this  Is  not  a 
at  method  of  defining  to  the  jury  the  kind 
and  degree  of  care  which  a  person  injured 
should  have  observed  for  his  own  safety. 
What  is  meant  by  "properly  grasping  the 
handle  of  the  car"?  We  readily  conceive 
that  a  person  situated  as  deceased  was  may 
have  grasped  the  handle  of  the  car  in  an 
Improper  manner,  so  far  as  an  efficient  exe- 
cution of  the  work  he  was  charged  with  do- 
ing was  concerned,  yet,  if  grasping  the 
handle  was  a  duty  he  owed  to  his  own  safe- 
ty, the  improper  manner  of  grasping  It,  as 
above  stated,  might  have  been  just  as  ef- 
ficacious for  his  safety  as  it  would  have 
been  had  he  been  grasping  it  in  a  proper  way 
for  the  execution  of  his  work.  The  expres- 
sion "properly  grasping  the  handle"  is  not 
the  correct  way  of  submitting  to  the  jury  the 
degree  of  care  Jones  should  have  observed. 
That  charge  ought,  therefore,  to  have  been 
refused. 

We  think  charge  6  requested  by  defendant 
technically  asserts  a  correct  proposition  of 
law,  in  that  it  asserts  that  the  defendant 
«  ns  entitled  to  recover  If  Jones,  by  his  fail- 
ure to  use  proper  precaution  for  his  own 
personal  safety,  fell  from  the  car.  If  he 
was  guilty  of  that  sort  of  negligence,  caus- 
ing him  to  fall,  the  defendant,  under  the 
pleadings  In  this  case,  was  entitled  to  re- 
cover, without  regard  to  the  character  of  Its 
own  negligence.  We  cannot,  therefore,  say 
that  the  giving  of  the  charge  was  error;  but 
it  may  have  been  well  refused  (and  should 
have  been),  because  of  its  misleading  ten- 
dencies in  defining  the  constituents  of  due 
care  on  defendant's  part  Its  language 
would  lead  to  the  conclusion  that  If  the  usual 
and  customary  signal  to  stop  was  given, 
and  the  brakes  of  both  cars  were  applied  In 
the  usual  and  customary  manner,  the  de- 
fendant was  not  guilty  of  any  negligence. 
Whether  or  not-the  giving  of  the  signal  and 
application  of  the  brakes  in  the  usual  and 
customary  manner  was  all  the  defendant 
was  required  to  do  depends  upon  the  peculiar 
circumstances.  It  might  be  that  the  usual 
and  customary  way  of  stopping  and  apply- 
ing the  brakes,  when  there  were  two  cars, 
running  very  rapidly,  upon  a  high  trestle, 
the  one  very  close  behind  the  other,  as  the 
plaintiff's  evidence  tends  to  show  was  the 
fact  in  this  case,  would  be  highly  dangerous. 
In  other  words,  the  peculiar  circumstances 
may  have  called  for  other  and  different  pre- 
cautions from  those  usual  and  customary. 
Whether  so  or  not  should  be  left  to  the  Jury 
to  determine.  For  these  reasons,  charge  8 
ought  to  have  been  refused. 

Charge  9  assumes  that  the  only  duty  defend- 
ant owed  was  not  to  cause  a  jerk  or  jar  suffi- 


cient to  loose  a  man's  hold.  Whether  there 
were,  under  the  circumstances,  other  duties 
than  this  owing  to  the  deceased,  should  be  de- 
termined by  the  Jury. 

We  think  charges  10  and  11  are  technically 
correct  and  it  was  not  error  to  give  them. 

For  the  errors  mentioned,  the  judgment  is 
reversed,  and  the  cause  remanded.  Revers- 
ed and  remanded. 


COMMERCIAL  FIRE  INS.  CO.  v.  MORRIS 
et  al.» 

(Supreme  Court  of  Alabama.   Jan.  30, 1895.) 

Contract  fob  Iksdbancs— Validitt— Cosstbco- 
tion— Previous  Dealings— Aothokitt 
or  Aqent— Evidence. 

1.  Neither  a  contract  to  insure  nor  a  con- 
tract of  insurance  nor  an  agreement  to  renew  a 
policy  is  within  the  statute  of  frauds. 

2.  In  an  action  on  a  contract  to  insure  or 
to  renew  a  policy,  an  allegation  of  a  breach  of 
such  agreement  is  necessary,  and  a  complaint 
merely  alleging  the  cony-act,  followed  by  an 
averment  of  loss,  is  subject  to  special  demurrer. 

3.  To  render  a  contract  to  insure  binding, 
the  subject-matter,  period,  rate,  and  amount  of 
Insurance  must  have  been  agreed  on,  and  the 
fact  that  the  parties  had  had  previous  dealings, 
without  reference  in  the  contract  to  such  deal- 
ings, does  not  show  an  adoption  of  the  provi- 
sions of  the  previous  dealings. 

4.  Where  an  agreement  to  renew  an  exist- 
ing policy  is  made,  and  no  charge  is  suggested 
or  agreed  on,  it  will  be  presumed  that  all  the 
provisions  of  the  existing  policy  were  adopted, 
thereby  rendering  the  agreement  of  renewal 
binding. 

5.  In  an  action  for  breach  of  a  contract  to 
renew  a  policy,  the  policy  to  be  renewed  ia  ad- 
missible In  evidence  to  show  the  terms  of  the 
contract. 

6.  Declarations  of  an  agent  made  after 
the  execution  for  his  principal  of  an  alleged  con- 
tract, are  inadmissible  to  prove  the  contract 

7.  Previous  dealings  of  the  insured  with  the 
Insurer's  agent  are  admissible  to  show  a  waiver 
of  payment  of  premium  by  the  agent 

8.  The  fact  that  the  insurer  was  furnished 
with  a  statement  of  loss  may  be  shown  by  parol 
evidence.  ( 

9.  A  person  dealing  with  a  general  agent  of 
an  insurance  company  is  not  bound  by  secret  in- 
structions from  the  principal  to  the  agent 

10.  An  instruction  referring  to  a  controverted 
fact  "as  shown  by  the  evidence"  is  erroneous. 

Appeal  from  district  court,  Colbert  county; 
W.  P.  Chltwood.  Judge. 

Action  by  Thaddeus  J.  Morris  &  Co. 
against  the  Commercial  Fire  Insurance 
Company.  There  was  a  judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed. 

The  appellees,  T.  J.  Morris  &  Co.,  brought 
the  present  action  against  the  appellant,  the 
Commercial  Fire  Insurance  Company,  to  re- 
cover damages  sustained  by  the  plaintiffs 
by  reason  of  the  destruction  of  their  stock 
of  goods  by  fire.  In  the  first  count  of  the 
complaint  the  plaintiffs  claim  $1,500  "due  by 
contract  entered  Into  on  the  29th  day  of 
November,  1891,  by  the  defendant  with 
plaintiffs,  to  insure  the  store  fixtures,"  stock 
of  goods,  such  as  is  usually  kept  in  a  drug 
store,  etc.,  which  fixtures,  goods,  etc.,  were 

i  Rehearing  overruled  July  27,  1895. 
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destroyed  by  fire  on  February  15,  189L  In 
the  second  count  the  plaintiffs  claim  the 
same  amount  as  "due  by  a  contract  made 
and  entered  into  by  the  defendant  on  the 
2S>th  day  of  November,  1890,  with  the  plain- 
tiffs, to  issue  to  the  plaintiffs  a  policy  of  in- 
surance to  insure  the  fixtures,"  stock  of 
goods,  etc,  contained  in  the  storehouse  oc- 
cupied by  the  plaintiffs,  which  fixtures  and 
stock  of  goods  were  destroyed  by  fire  on 
February  15,  1891.  In  the  third  count  of 
the  complaint  the  plaintiffs  claim  of  the  de- 
fendant the  sum  of  $1,500,  the  value  of  the 
store  fixtures,  stock  of  drugs,  oils,  etc, 
which  were  kept  in  a  store  occupied  by  the 
plaintiffs,  and  "which  the  defendant,  on  the 
JLfth  day  of  November,  1890,  insured  in  a 
policy  of  Insurance  to  the  plaintiffs  against 
loss  or  injury  by  fire  for  a  term  of  one  year," 
which  fixtures,  goods,  etc,  were  destroyed 
by  fire  on  February  15,  1891,  of  which  the 
defendant  has  had  notice 

Defendant  demurred  to  each  of  these 
counts  of  the  complaint,  on  the  grounds, 
among  others,  that  the  plaintiffs  did  not 
allege  therein  or  show  that  there  was  any 
breach  of  the  contract  therein  named  on  the 
part  of  the  defendant  by  the  failure  to  issue 
the  policy.  The  demurrers  to  the  first  count 
of  the  complaint  were  sustained,  and  to  the 
second  and  third  counts  they  were  overruled. 
The  plaintiffs  amended  their  complaint  by 
adding  a  fourth  count,  in  which  they  claimed 
tbe  same  amount  named  in  the  other  counts, 
due  by  contract  to  Insure  their  store,  fix- 
tures, stock  of  goods,  etc.,  owned  by  them, 
which  contract  was  entered  into  between 
the  plaintiffs  and  the  defendant  on  tbe  29th 
day  of  November,  and  in  this  count  they  set 
out  the  way  In  which  the  contract  to  in- 
sure was  entered  into  between  the  plaintiffs 
and  the  alleged  authorised  agent  of  the  de- 
fendant The  defendant  pleaded  several 
pleas,  which  were,  in  effect,  the  general  is- 
sue, and  also  to  all  of  the  counts  of  the  com- 
plaint the  statute  of  frauds,  In  that  the  al- 
leged contract  was  not  to  be  performed  in 
one  year,  and  was  therefore  void,  because 
it  was  not  In  writing.  On  motion  of  the 
plaintiffs,  the  plea  of  the  statute  of  frauds 
was  stricken  from  the  flies,  and  to  this  ruling 
the  defendant  duly  excepted. 

On  or  about  the  29th  day  of  November, 
1SS9,  the  appellees,  plaintiffs  below,  insured 
with  the  appellant  company  their  stock  of 
certain  goods,  in  a  drug  store,,  in  a  specified 
bonding,  In  Sheffield,  for  the  sum  of  $1,500, 
which  Insurance  was  effected  through  and 
with  the  general  agent  of  appellant  at  Shef- 
field, one  8.  S.  Higgins,  who,  confessedly, 
then  had  authority  for  obtaining  and  making 
contracts  of  insurance.  A  policy  bearing 
the  date  above  mentioned,  and  expiring  one 
year  thereafter,  was  issued  by  appellant, 
through  said  agent,  for  this  Insurance,  and 
delivered  by  said  agent  to  appellees.  The 
premium  for  this  insurance  was  paid  to 
Higgins  by  crediting  against  the  same  the 


amount  of  a  small  loss  tbe  insured  had  sus- 
tained in  another  building,  under  a  previous 
policy  from  the  same  company,  and  by  fur- 
ther crediting  the  account  of  Higgins  with 
the  appellees,  under  his  direction,  by  the 
balance  of  the  premium.  The  agent.  Hip- 
gins,  during  the  period  covered  by  this 
policy  entered  into  a  partnership  with  one 
Ashe,  and  the  firm  became  the  agents  of  the 
defendant  in  the  same  manner  that  Higgins 
had  previously  been. 

The  evidence  of  appellees  tends  to  show 
that,  a  short  time  before  this  policy  expired. 
T.  J.  Morris,  the  active  man  of  Morris  &  Co., 
saw  Higgins,  with  whom  all  his  insurance 
business  had  been  conducted,  and  told  him 
he  wanted  his  policy  renewed,  to  which  Hig- 
gins assented;  and  afterwards  Morris  was 
told  by  him  that  the  Insurance  had  beeu 
made,  whereupon  Morris  requested  Higgins 
to  come  by  their  store,  and  he  would  settle 
for  the  premium,  which  Higgins  agreed  to 
do.  The  appellant's  testimony  tends  some- 
what to  contradict  this,  although  In  many 
respects  it  is  corroborative  of  that  for  appel- 
lees. It  Is  claimed  for  the  appellant  that, 
before  the  time  of  the  proposed  renewal  of 
the  policy,  Higgins  &  Ashe  had  ceased  to 
be  Its  agents  at  Sheffield,  but  no  evidence  of 
the  revocation  of  their  agency  was  offered, 
except  the  letter  of  November  17,  1890,  no 
notice  of  which  to  the  appellees  Is  shown. 
This  letter,  which  was  written  by  the  de- 
fendant to  Higgins  &  Ashe  in  Sheffield,  con- 
tained the  following  sentence:  "We  •  •  • 
give  instructions  that  no  future  business 
shall  be  assumed  for  us  until  all  pending 
matters  are  closed."  The  witnesses  for  the 
appellant  testify,  that  this  letter  was  the 
only  revocation  of  their  agency  for  the  com- 
pany. Various  objections  were  made  by  ap- 
pellant to  tbe  introduction  of  certain  testi- 
mony by  plaintiffs.  These  objections  are 
all  directed  against  evidence  of  statements 
by  Higgins,  as  agent  of  the  appellant,  after, 
as  insisted,  he  had  ceased  to  be  such  agent, 
and  to  the  introduction  of  the  policies  for 
former  years,  and  the  previous  dealings  of 
the  assured,  in  respect  to  their  insurance 
and  policies,  with  such  agent. 

There  were  many  exceptions  reserved  by 
the  defendants  to  the  rulings  of  the  court 
upon  the  evidence,  and  there  were  many 
charges  given  at  the  request  of  the  plain- 
tiffs, and  many  charges  asked  for  the  de- 
fendant were  refused.  It  Is  deemed  unneces- 
sary to  set  out  these  several  rulings  in  de- 
tail. There  was  judgment  for  the  plaintiffs, 
from  which  judgment  the  defendant  appeals, 
and  assigns  as  error  the  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

J.  B.  Moore  and  Jackson  &  Sawtelle,  for 
appellant.    Rouehac  A  Nathan,  for  appellees. 

COLEMAN,  J.  The  plaintiffs,  Morris  A 
Co.,  sued  the  defendant  upon  an  insurance 
contract  to  recover  damages  sustained  in  the 
loss  of  drugs,  merchandise,  etc.,  destroyed  by 
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fire.  Tliere  are  several  counts  In  the  com- 
plaint, one  or  more  counting  upon  an  agree- 
ment to  insure,  another  upon  a  contract  of 
insurance,  and  another  upon  an  agreement 
to  renew,  and  one  upon  an  agreement  of  re- 
newal of  an  existing  policy  of  insurance 
alleged  to  have  been  made  a  few  days  before 
the  period  of  its  expiration.  As  this  case  must 
be  reversed  for  reasons  which  will  appear  In 
the  opinion,  we  deem  it  proper  to  state  gen- 
eral rules  which  seem  to  us  to  govern  the 
case,  without  considering  specifically  and  In 
detail  each  of  the  several  assignments  of 
error. 

First,  we  hold  that  neither  an  agreement 
to  issue  a  policy  of  Insurance,  nor  an  agree- 
ment to  renew  an  existing  policy,  nor  a  con- 
tract of  insurance  are  within  the  statute  of 
frauds,  and  such  contracts  or  agreements 
need  not  be  in  writing. 

Second,  that  a  count  which  seeks  a  recovery 
upon  a  mere  agreement  to  issue  a  policy  or 
to  procure  a  policy,  or  an  agreement  to  renew 
an  existing  policy,  which  does  not  aver  a 
breach  of  the  agreement,  is  defective.  A  mere 
allegation  that  the  defendant  agreed  to  In- 
sure, or  to  renew  a  policy,  followed  by  an 
averment  of  the  loss  and  destruction  of  the 
property  intended  to  be  covered,  does  not 
show  a  breach  of  the  agreement  We  are 
aware  that  a  similar  count  was  held  good  in 
the  case  of  Insurance  Co.  v.  McMillan,  31  Ala. 
711,  but  an  examination  of  the  case  shows 
that  the  grounds  of  the  demurrer  assigned 
did  not  specifically  raise  the  objection  we 
are  considering,  and  It  was  not  passed  upon 
by  the  court.  In  the  later  case  of  Insurance 
Co.  v.  Adler,  71  Ala.  516,  the  character  of  the 
complaint  Is  not  stated,  but  the  principle  is 
declared  that  an  action  at  law  may  be  main- 
tained upon  a  parol  agreement  to  insure,  'If 
all  the  terms  of  the  contract  were  agreed  up- 
on, so  as  to  cover  the  time  of  the  loss,  and 
the  breach  consisted  in  the  failure  to  issue  the 
policy  as  agreed  on."  Courts  of  equity  en- 
tertain bills  filed  to  enforce  specific  per- 
formance of  parol  agreements  to  Insure, 
which  would  be  wholly  unnecessary  If  an 
agreement  to  insure  was  in  legal  effect,  the 
same  as  a  contract  of  insurance.  Having 
Jurisdiction  to  enforce  specific  performance, 
upon  proper  prayer,  courts  of  equity  adminis- 
ter full  relief.  Insurance  Co.  v.  Mayes.  61 
Ala.  163;  Tayloe  v.  Insurance  Co.,  9  How. 
390;  Commercial  Mut  Ins.  Co.  v.  Union 
Mut  Ins.  Co.,  19  How.  818-321. 

In  the  case  of  Lancaster  Mills  v.  Merchants' 
Cotton-Press  Co..  89  Tenn.  1,  14  S.  W.  317; 
s.  c,  24  Am.  St.  Rep.  586,— the  court  uses 
this  language:  "A  contract  to  carry  Insurance 
or  to  cover  with  insurance,  as  a  representa- 
tion to  a  depositor  that  his  deposit  is  insured, 
is  very  different  In  its  legal  effect  from  the 
absolute  liability  of  an  Insurer.  In  the  lat- 
ter case  the  action  is  upon  the  risk  or  policy 
for  the  value  of  the  property  destroyed,  If 
within  the  amount  of  the  risk.  In  the  other 
case  the  action  would  be  for  such  damages 


as  resulted  from  the  breach  of  the  obligation 
to  carry  insurance.  The  measure  of  damages 
may  be  the  same."  The  demurrer  to  the 
second  count  raised  this  question  directly, 
and  probably  the  objection  was  applicable 
to  other  counts.  The  reasoning  of  the  court 
In  Tayloe  v.  Insurance  Co.,  9  How.  406,  Is  in 
direct  line  with  our  conclusion. 

The  authorities  agree  that  before  a  con- 
tract of  insurance,  or  to  Insure,  is  binding, 
all  the  essential  elements  and  terms  of  the 
contract  must  be  understood  and  mutually 
assented  to.  A  mere  expression  of  a  desire 
by  one  intending  to  procure  insurance,  or  a 
proposition  made  to  an  Insurance  agent  to 
Insure  property,  and  an  assent  or  acceptance 
by  the  agent  to  insure,  without  more,  would 
not  amount  to  a  contract  of  Insurance  or  an 
agreement  to  insure.  The  subject-matter, 
period,  rate  to  be  paid,  and  amount  of  in- 
surance, and  perhaps  other  elements,  must 
be  agreed  upon  expressly  or  by  implication 
before  there  can  be  an  absolute,  binding  agree- 
ment between  the  parties,  nor  would  the 
mere  fact  that  there  had  been  previous  deal- 
ings of  Insurance  between  the  parties,  alone, 
without  some  reference  to  such  previous  deal- 
ings, be  sufficient  to  show  a  completed  and 
binding  contract  that  the  parties  Intended 
to  and  did  adopt  the  provisions  of  the  former 
dealings.  Where,  however,  there  exists  a 
contract  of  Insurance,  not  expired,  and  there 
is  an  agreement  between  the  parties  to  re- 
new the  policy,  and  no  change  is  suggested 
or  agreed  upon,  it  will  be  Implied  that  the 
renewal  contract  includes  and  adopts  all  the 
provisions  of  the  existing  contract  of  insur- 
ance. Such  a  contract  is  complete  In  all  re- 
spects, and  upon  failure  to  comply  with  the 
agreement  the  party  offending  may  be  com- 
pelled, by  bill  In  equity,  specifically  to  per- 
form the  agreement,  or  held  liable  In  a  court 
of  law  for  damages  resulting  from  a  breach 
of  the  agreement.  131  Ala.  711;  71  Ala. 
516;  61  Ala.  163;  9  How.  405:  89  Tenn.  1, 
14  S.  W.  317.  Where  the  evidence  shows 
that  the  parties  contracted  with  reference  to 
provisions  of  previous  dealings,  it  is  compe- 
tent to  show  the  terms  of  such  previous  deal- 
ings, In  order  to  arrive  at  the  Intention  of  the 
parties,  and  to  ascertain  all  the  terms  of  the 
contract  made;  and,  where  the  agreement 
was  to  renew  an  existing  contract  of  Insur- 
ance, It  was  proper  and  necessary  to  admit 
In  evidence  such  existing  contract  of  Insur- 
ance. Whether  or  not  there  was  a  parol  con- 
tract to  Insure,  or  a  parol  contract  to  renew 
or  of  renewal,  was  a  question  of  fact  to 
be  determined  by  the  jury.  It  is  not  compe- 
tent to  prove  a  contract  by  the  declarations 
or  admissions  of  an  agent,  subsequently 
made.  Such  declarations  or  admissions  are 
no  part  of  the  res  gestae,  but  are  mere  dec- 
larations or  admissions  of  a  past  transac- 
tion, and  are  never  competent  to  prove  a  fact 
against  the  principal  of  the  agent  making 
them.  The  objection  to  this  evidence  should 
have  been  sustained.   On  croes-examlnatioi. 
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of  the  agent  he  might  have  been  asked  It 
he  had  not  made  such  declarations  or  ad- 
missions, giving  time  and  place,  and,  upon 
his  denial,  it  would  have  been  proper  to 
show,  (or  the  purpose  of  impeachment,  that' 
he  had  made  them.  The  admissions  then 
would  be  admissible,  not  to  show  a  contract, 
but  to  be  considered  by  the  jury  hi  determin- 
ing the  credibility  of  the  witness. 

It  was  competent  to  show  that  the  agent 
waived  the  payment  of  the  premium,  and  the 
manner  of  their  previous  dealings  in  this  re- 
spect could  be  looked  to  by  the  jury  In  de- 
termining whether  there  was  a  waiver.  Ad- 
ler's  Case,  supra;  Long  v.  Insurance  Co.,  137 
Pa.  St  335,  20  Atl.  1014;  s.c.21  Am.  St  Rep. 
879. 

It  is  competent  to  show  by  parol  that  the 
insurer  has  been  furnished  with  a  written 
statement  of  the  loss.    Hagan  v.  Insurance 
Co.,  81  Iowa,  321,  46  N.  W.  1114;  a  c.  25  Am. 
St.  Rep.  483.    In  this  case  the  following  dec- 
laration is  made:   "There  being  no  issue  as 
to  the  form  or  sufficiency  of  the  notice  and 
proof,  there  was  no  necessity  for  introducing 
evidence  of  the  contents  of  either;  and  hence  { 
the  admission  of  the  copy  could  not  have  | 
prejudiced  any  rights  of  the  defendant,  and  j 
is,  therefore,  not  ground  for  reversal." 

A  person  dealing  with  a  general  agent,  act-  j 
tag  within  the  apparent  scope  of  hi8  authori-  ! 
ty,  is  not  bound  by  private  or  secret  instruc- 
tions from  the  principal  to  the  agent,  not 
made  known,  or  of  which  such  person  has  no 
knowledge.  The  court  did  not  err  in  any 
of  Its  rulings  on  this  question.  Hahn  v. 
Assurance  Co.,  23  Or.  576,  32  Pac.  484;  a  c  87 
Am.  St.  Rep.  709. 

The  phrase  "as  shown  by  the  evidence" 
assumes  as  proven  the  fact  referred  to,  and 
.when  used  In  a  charge  to  the  Jury,  with 
reference  to  a  material  fact  which  is  con- 
troverted, renders  the  Instruction  erroneous. 

Reversed  and  remanded. 


SMITH  v.  HILES-CARVER  CO. 

(Supreme  Court  of  Alabama.    June  6,  1895.) 

Pleading  —  Alteration   in  Not*  —  Equitable 
Mortgage — Amendment  or  Complaint. 

1.  Under  Code,  |  2770,  providing  that  a 
written  instrument,  purporting  to  be  signed  by 
defendant,  and  the  foundation  of  the  suit,  must 
be  received  in  evidence  unless  its  execution  is 
denied  by  a  sworn  plea,  a  plea  in  an  action  on  a 
note  setting  up  the  defense  of  a  material  altera- 
tion must  be  verified. 

2.  Land  on  which  there  was  a  vendor's  lien 
securing  a  note  was,  with  the  vendor's  consent, 
exchanged  by  the  vendee  for  another  tract,  and 
in  place  of  the  former  note  another  was  given, 
which  recited  that  it  was  a  land  note,  and  that 
the  land  received  by  the  vendee  in  exchange  was 
bound  for  its  payment  Held,  that  the  note  con- 
stituted an  equitable  mortgage  on  the  land. 

3.  A  complaint  seeking  to  enforce  a  lien  on 
land  as  a  vendor's  lien  may  be  amended  so  as 
to  enforce  the  hen  as  an  equitable  mortgage,  the 
amendment  making  no  change  in  the  parties 
to  the  suit. 


Appeal  from  chancery  court,  Cleburne  coun- 
ty; S.  K.  McSpadden,  Chancellor. 

Suit  by  the  Hlles-Carver  Company  against 
A.  J.  Smith.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Some  time  prior  to  November  1,  1886,  the 
appellant,  A.  J.  Smith,  purchased  a  tract  of 
land  In  Clay  county,  Ala.,  from  one  Daniel 
S.  Smith,  executed  his  note  to  said  Smith  for 
the  payment  of  the  purchase  money,  and 
went  into  possession  of  the  property,  said 
Daniel  S.  Smith  having  executed  and  deliv- 
ered to  him  a  deed  of  conveyance  thereto. 
On  November  1, 1886,  A.  J.  Smith  exchanged 
the  lands  thus  purchased  from  Daniel  S. 
Smith  with  one  J.  J.  Holland  for  lands  own- 
ed by  said  Holland  In  Cleburne  county;  Hol- 
land executing  a  deed  to  A.  J.  Smith  for  the 
lands  In  Cleburne  county,  and  A.  J.  Smith 
executing  a  deed  for  the  lands  in  Clay  coun- 
ty, purchased  from  Daniel  S.  Smith.  This 
exchange  was  made  by  A.  J.  Smith,  with  the 
consent  of  Daniel  S.  Smith,  and  upon  the 
receipt  of  the  deed  to  the  lands  In  Cleburne 
county,  and  his  taking  possession  thereof,  A. 
J.  Smith  executed  and  delivered  to  Daniel 
S.  Smith  a  note  In  lieu  of  the  note  given  for 
the  purchase  of  the  Clay  county  lands,  which 
was  as  follows:  "S700.  Seven  hundred  dol- 
lars. By  the  first  day  of  November  next,  I 
promise  to  pay  Daniel  S.  Smith  or  bearer,  the 
sum  of  seven  hundred  dollars,  one  hundred 
dollars  a  year,  payable  this  Nov.  first,  1886. 
This  is  a  land  note,  and  the  following  de- 
scribed land  is  bound  for  the  payment  of  this 
note,  to  wit,  the  north-east  fourth  of  section 
sixteen,  township  seventeen,  R,  nine,  all  in 
Cleburne  county,  Alabama."  This  note  was 
duly  signed  by  A.  J.  Smith,  and  attested.  This 
note  was  transferred  by  Daniel  S.  Smith  to 
one  Stephen  Nixon  for  a  valuable  considera- 
tion, and  by  said  Nixon  was  transferred  to 
the  appellee,  the  Hlles-Carver  Company. 
There  was  $200  paid  on  this  note.  Upon  the 
failure  of  the  maker  of  said  note  to  pay  the 
balance  due  thereon,  the  Hlles-Carver  Com- 
pany, on  May  12,  1892,  filed  the  bill  in  this 
case  against  A.  J.  Smith  to  enforce  a  ven- 
dor's lien  on  the  lands  described  in  the  note. 
The  bill  was  afterwards  amended  so  as  to 
claim  an  equitable  lien  or  mortgage  on  the 
lands  described  as  security  for  the  debt  evi- 
denced by  the  note,  and  prayed  for  the  fore- 
closure of  the  same  In  satisfaction  of  the 
debt,  alleging  that  it  was  the  intention  of 
the  maker  and  payee  of  the  note,  at  the  time 
of  its  execution,  that  it  should  operate  as  a 
lien  or  mortgage  on  the  said  lands  as  se- 
curity for  the  debt  evidenced  by  said  note. 
The  respondent  demurred  to  the  bill  as 
amended,  among  others,  upon  the  grounds 
that  the  bill  as  amended  was  a  departure 
from  the  cause  of  action  stated  in  the  orig- 
inal bill,  and  that  the  prayer  of  the  amended 
bill  was  inconsistent  with  the  prayer  of  the 
original  bill.  The  respondent  also  filed,  as 
pleas  to  the  bill  as  amended,  the  plea  of  nul 
tie!  corporation,  and  also  that  the  note  had 
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been  altered  since  Its  execution,  without  the 
consent  or  authority  of  the  maker.  Neither 
of  these  pleas  was  verified  by  affidavit  The 
respondent  also  moved  to  dismiss  the  bill  for 
the  want  of  equity.  The  complainant  moved 
to  strike  the  pleas  of  the  respondent  from 
the  file,  because  they  were  not  verified  by 
affidavit.  The  chancellor  overruled  the  de- 
murrers to  the  bill,  and  upon  the  submission 
of  the  cause  upon  the  pleadings  and  proof 
decreed  that  the  complainant  was  entitled  to 
the  relief  prayed  for.  The  respondent  ap- 
peals, and  assigns  as  error  the  interlocutory 
decree  of  the  chancellor  overruling  the  de- 
murrers, and  the  final  decree  granting  the 
complainant  the  relief  prayed  for. 

A.  A.  Hurst  and  Aiken  &  Burton,  for  ap- 
pellant. Merrill  &  Bridges,  for  appellee. 

McCLELLAN,  J.  The  plea  of  nul  tiel  cor- 
poration was  not  sworn  to,  and  was  therefore 
bad.  Acts  1888-89,  p.  57.  For  the  same  rea- 
son the  pleas  which  averred  an  unauthoriz- 
ed alteration  of  the  note  which  is  the  founda- 
tion of  the  suit  after  Its  execution  were  prop- 
erly adjudged  insufficient,  and  the  evidence 
taken  in  support  of  them  Is  not  to  be  regard- 
ed. Without  verification,  the  note  sued  on 
was  not  open  to  impeachment  for  alleged  ma- 
terial alteration,  at  law  or  in  chancery. 
Code,  2770;i  Bonner  v.  Young,  68  Ala.  35; 
Hooper  v.  Strahan,  71  Ala.  75;  Barclift  v. 
Treece,  77  Ala.  528,  532;  Lesser  v.  Scholze, 
93  Ala.  338,  9  South.  273.  The  original  bill 
In  this  case  sought  to  enforce  the  payment  of 
a  note  upon  the  theory  that  the  debt  it  evi- 
denced was  secured  by  a  vendor's  Hen  on  cer- 
tain land,  by  a  sale  of  said  land.  The  facts 
were  that  the  payee  of  the  note  sold  to  the 
maker  a  tract  of  land  In  Clay  county  on  a 
credit,  and  took  from  him  a  note  for  the  pur- 
chase money,  which  was  a  vendor's  lien  on 
that  tract  Subsequently  the  purchaser  ex- 
changed this  tract  with  a  third  person  for  a 
tract  in  Cleburne  county,  and  in  substitution 
for  the  debt  due  for  the  Clay  county  land  he 
gave  to  his  original  vendor  the  note  on  which 
this  suit  is  founded.  In  this  note  is  the  fol- 
lowing stipulation:  "This  is  a  land  note,  and 
the  following  described  land  is  bound  for  the 
payment  of  this  note,  to  wit,"  the  tract  ly- 
ing in  Cleburne  county,  for  which  the  maker 
of  the  note  exchanged  the  land  purchased 
from  the  payee  with  said  third  person.  On 
these  facts,  and  stating  them,  the  bill  was 
emended  so  as  to  allege  that  the  note,  as  the 
paper  Itself  evidences,  was  executed  and  ac- 
cepted by  the  parties  with  the  understand- 
ing that  the  debt  should  be  a  charge  or  lien 
on  the  Cleburne  land;  and  Its  amended 
prayer  is  for  the  declaration  of  such  charge 
as  an  equitable  mortgage  or  lien,  and  the 
sale  of  the  said  land  to  satisfy  the  same. 


i  Code,  §  2770,  provides  that  any  written  in- 
strument, the  foundation  of  a  suit,  purporting  to 
be  signed  by  defendant,  must  be  received  in 
evidence,  unless  its  execution  is  denied  by  de- 
fendant by  sworn  plea. 


This  amendment  made  no  new  parties  to  the 
bill,  nor  struck  any  parties  already  before 
the  court  It  did  not  vary  essentially,  or  at 
all,  indeed,  the  rights  of  the  parties,  nor  the 
'  character  of  the  relief  sought  It  was  clearly 
not  a  departure  from  the  case  made  by  the 
original  bill,  and  was  properly  allowed. 
Moore  v.  Alvls,  54  Ala.  356;  Hart  v.  Clark, 
Id.  490;  Connor  v.  Smith,  88  Ala.  300,  308, 
7  South.  150.  The  note  itself  shows  that  this 
debt  was  to  be  a  charge  on  the  land  described 
in  it  and  that  this  was  the  understanding  of 
the  parties  Is  further  shown  by  oral  testi- 
mony as  to  the  circumstances  of  the  transac- 
tions out  of  which  the  note  Issued.  Upon  these 
facts  there  can  be  no  question  that  the  note 
constituted  an  equitable  mortgage  or  lien  on 
the  land  described  in  it  (Newlin  v.  McAfee, 
64  Ala.  357),  and  the  decree  of  the  chancery 
court,  which  enforces  it  as  such,  must  be  af- 
firmed. 


PENN  et  aL  v.  SMITH  et  aU 
(Supreme  Court  of  Alabama.    Nov.  9,  1895.) 
Contk act  or  Sale — Breach  bt  Vendee— Resale 
— Evidence — Vbndok's  Default — Damages. 

1.  In  case  of  a  breach  of  a  contract  of  sale 
by  the  vendor,  there  can  be  no  recovery  for  prof- 
it which  the  vendee  could  have  made  by  a  sale 
of  such  goods  under  a  contract  made  after  the 
contract  of  purchase. 

2.  Where  a  vendee  assigns  as  a  reason  for 
a  refusal  to  accept  flour  delivered  under  a  con- 
tract of  sale  the  inferiority  of  the  gooda  deliv- 
ered to  the  sample  on  which  they  were  bought, 
evidence  of  a  decline  in  price  after  the  con- 
tract of  sale  was  made,  which  continued  to  the 
time  for  delivery,  is  admissible  to  determine  the 
real  cause  of  default 

3.  When  the  vendor,  on  the  vendee's  re- 
fusal to  accept  the  goods,  sells  the  goods  at  a 
much  lower  price  than  that  of  the  contract,  a  de- 
cline in  the  price  of  the  article  after  the  contract 
of  sale  was  made,  and  continuing  till  the  re- 
sale, is  competent  to  justify  the  resale  at  the 
lower  price. 

Appeal  from  circuit  court,  Lee  county;  J. 
M.  Carmichael,  Judge. 

Action  by  (Smith,  Granger  &  Cantrell 
against  Penn  &  Co.  for  breach  of  contract 
of  purchase  of  flour.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.  Affirmed. 

The  facts  of  the  case  on  the  present  ap- 
peal are  substantially  the  same  as  uiose 
found  In  the  report  of  the  case  on  the  former 
appeals,  reported  in  93  Ala,  476,  9  South. 
609,  and  98  Ala.  560,  12  South.  818.  Upon 
the  last  trial  of  the  cause,  after  its  second  re- 
mandment,  the  defendants  filed  the  following 
plea  of  recoupment:  "(4)  Defendants  aver 
that  plaintiffs  knew  at  the  time  of  the  al- 
leged agreement  of  sale  that  defendants  were 
wholesale  merchants,  and  were  buying  said 
flour  for  the  purpose  of  resale.  And  de- 
fendants aver  that  they  contracted  to  buy 
said  flour  on  samples  shown  to  them  by 
plaintiffs,  and  that  the  same  was  to  be 
shipped  in  a  reasonable  time;  that  under 

i  Rehearing  denied  July  27,  1895. 
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said  contract,  plaintiffs  shipped  to  defend- 
ants four  hundred  and  fifty  barrels  of  flour, 
of  a  grade  materially  Inferior  to  that  which 
they  had  agreed  to  sell  as  aforesaid;  that 
after  the  making  of  said  contract,  and  be- 
fore the  arrival  thereof,  defendants  contract- 
ed to  resell  said  flour  at  a  large  profit,  to 
wit,  five  hundred  dollars,  and,  by  reason  of 
the  said  Inferior  grade  of  the  flour  shipped, 
plaintiffs  were  unable  to  fulfill  said  contracts 
of  resale,  by  which  the  said  profits  were 
wholly  lost  to  defendants.  And  they  here 
offer  to  recoup  said  damage  against  the  al- 
leged demands  of  the  plaintiffs,  and  ask  judg- 
ment for  the  excess."  The  plaintiffs  de- 
murred to  this  plea,  upon  the  grounds  (1)  that 
the  damages  sought  to  be  recouped  against 
the  claim  of  the  plaintiffs  were  too  remote 
and  speculative;  (2)  because  it  falls  to  show 
that  plaintiffs  knew  of  any  sale  of  this  par- 
ticular flour  by  the  defendants;  and  (3)  be- 
cause It  shows  that  the  alleged  resale  by  the 
defendants  was  made  after  the  contract  be- 
tween the  plait  tiffs  and  the  defendants  was 
entered  into.  This  demurrer  to  the  fourth 
plea  was  sustained.  Among  the  other 
charges  given  by  the  court  to  the  jury  at  the 
request  of  the  plaintiffs,  and  to  the  giving  of 
each  of  which  defendants  separately  except- 
ed, were  the  following:  (1)  "Any  collusion 
between  Hudmon  and  John  Smith  which  was 
not  known  to  plaintiffs  cannot  be  considered 
by  the  jury,  In  determining  the  good  faith 
of  plaintiffs."  (3)  "If  the  jury  believe  from 
the  evidence  that  the  flour  delivered  was  ma- 
terially and  substantially  equal  In  quality  to 
the  samples,  and  that  the  plaintiffs  exercised 
good  faith  and  reasonable  diligence  in  re- 
selling the  flour  in  bulk  in  the  Opelika  mar- 
ket, then  the  plaintiffs  should  recover."  (4) 
"If  the  defendants,  Penn  &  Co.,  made  no  de- 
mand for  notice  of  the  time  and  place  of  the 
resale,  then  the  plaintiffs  were  not  required 
to  give  such  notice  to  the  defendants."  (5) 
"If  the  flour  shipped  by  plaintiffs  to  defend- 
ants was  equal  in  quality  to  the  sample  by 
which  it  was  sold,  then  defendants  bad  no 
right  to  reject  sold  flour,  and.  In  order  to 
authorize  the  defendants  to  reject  said  flour, 
there  must  have  been  a  real  and  substantial 
difference  between  said  flour  and  the  samples, 
and  not  an  imaginary,  fanciful  difference." 
(6)  "If  the  plaintiffs,  in  making  the  resale, 
acted  In  such  manner  as  to  obtain  the  highest 
cash  price,  under  the  circumstances,  for  the 
entire  lot  of  flour  in  the  Opelika  market, 
they  faithfully  performed  their  trust  in  con- 
ducting the  resale." 

J.  M.  Chilton  and  W.  J.  Ssmford,  for  ap- 
pellants.   Geo.  P.  Harrison,  for  appellees. 

BRICKELL,  a  J.  This  is  the  third  ap- 
peal In  this  case.  The  former  decisions  hold: 
That  the  contract  of  sale  was  negotiated  by 
the  exhibition  to  the  buyers  of  samples  of 
the  flour  proposed  to  be  sold,  from  which 
resulted  an  Implied  warranty  on  the  part  of 


the  sellers  that  the  buik  of  the  flour,  when 
delivered,  would  correspond  to  the  samples. 
That  in  the  present  action  the  burden  of 
proving  the  correspondence  rested  upon  the 
sellers.  If  the  bulk  of  the  dour  offered  to  be 
delivered  did  not  correspond  to  the  samples, 
the  buyers  could  properly  refuse  to  receive 
It,  and  to  pay  the  purchase  money.  If  there 
was  such  correspondence,  the  buyers  were 
under  the  duty  of  receiving)  and  paying  for 
the  flour;  and  on  the  refusal  the  sellers,  hav- 
ing possession,  after  giving  the  buyers  notice 
of  their  intention,  had  tbe  right  to  resell  for 
the  satisfaction  of  the  purchase  money.  If 
the  buyers  desired  the  resale  to  be  made 
elsewhere  than  hi  Opelika,  where  the  flour 
was  deliverable,  or  hi  any  particular  mode, 
it  was  their  duty  to  communicate  their  wish- 
es to  the  sellers.  In  the  absence  of  such 
communication,  a  resale  made  by  the  sellers 
at  Opelika,  hi  good  faith,  in  such  manner  as 
would  command  the  fair  market  value  of  the 
flour,  rendered  the  purchasers  liable  for  the 
difference  between  the  amount  realized  on 
such  resale  and  the  agreed  price  of  the  flour. 
Penn  v.  Smith,  93  Ala.  476,  9  South.  609; 
Id.,  96  Ala.  660, 12  South.  818.  The  evidence 
now  before  us  Is  not  materially  different  from 
what  it  was  when  the  case  was  here  pre- 
viously, and,  as  we  are  satisfied  with  our 
former  rulings,  we  shall  not  notice  any  of  the 
assignments  of  error  which  may  have  been 
Intended  to  draw  them  hi  question. 

When  a  contract  of  sale  of  goods  is  broken 
—the  price  not  having  been  paid  in  advance- 
by  the  failure  of  the  vendor  to  deliver  them 
according  to  the  terms  of  the  bargain,  as  a 
general  rule,  the  measure  of  damages  the 
vendee  is  entitled  to  recover  is  the  difference 
between  the  contract  price  and  the  market 
value  of  the  goods  at  the  time  and  place  of 
delivery,  with  interest  2  Sedg.  Dam.  (8th 
Ed)  8  734;  Young  v.  Cureton,  87  Ala.  727. 
6  South.  352;  Bell  v.  Reynolds,  78  Ala.  511; 
Haralson  v.  Stein,  50  Ala.  347.  Without 
entering  upon  a  discussion  of  the  vexed  ques- 
tion, or  an  examination  of  the  conflicting  and 
contradicting  authorities  touching  anticipated 
profits  as  an  element  of  recoverable  damages, 
the  rule  seems  to  be  well  settled  that  If,  at 
the  time  of  a  contract  of  purchase,  the  seller 
knows  the  buyer  has  an  existing  contract  of 
resale,  and  the  object  of  the  purchase  is  the 
performance  of  that  contract,  the  profits  de- 
rivable from  tbe  resale  are  recoverable.  Bell 
v.  Reynolds,  supra;  Young  v.  Cureton,  supra; 
2  Sedg.  Dam.  8  740;  2  Benj.  Sales  (Corb.  Ed.) 
8  1227.  The  recovery  of  such  profits  de- 
pends, however,  on  the  existence  of  the  con- 
tract of  resale  at  the  time  of  the  purchase, 
and  the  fact  that  it  was  made  known  to  the 
vendors.  The  plea  of  recoupmeut  which  was 
introduced  into  the  case  on  the  last  trial  avers 
particularly  that  the  alleged  resale  was  made 
subsequent  to  the  original  purchase;  and, 
without  noticing  its  other  defects  and  insuffi- 
ciencies, there  was  no  error,  for  this  reason, 
in  sustaining  the  demurrer  to  it   The  ven- 
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dors  may  have  known  the  vendees  were  en- 
gaged In  the  business  of  selling  flour,  and  had 
the  general  intention  of  resale,  but  It  cannot 
be  supposed  that  It  was  in  the  contemplation 
of  either  party  that  the  vendors  should  be 
drawn  Into  a  liability  for  the  losses  resulting 
from  the  failure  of  the  future  operations  of 
the  vendees  in  the  ordinary  course  of  the 
business  in  which  they  were  engaged.  The 
motive  inducing  a  party  to  a  breach  of  con- 
tract will  not  involve  him  in  liability  for  ex- 
emplary or  punitive  damages.  If  there  is 
a  breach,  the  law  fixes  the  measure  of  recov- 
ery, and  whether  the  breach  was  accidental, 
or  willful  and  Intentional,  is  not  material. 
2  Sedg.  Dam.  (8th  Ed.)  §  603.  But  when 
the  causes  producing  the  breach  are  a  matter 
of  Inquiry;  when  the  party  In  default  justi- 
fies it  for  a  particular  cause  or  reason,  and 
the  existence  of  that  cause  or  reason  is  the 
matter  of  dispute,— the  evidence  of  the  ex- 
istence of  another  cause  to  which  the  default 
may  be  attributed,  though  it  may  Involve  him 
in  an  evil  intent,  is  relevant  and  admissible: 
relevant  and  admissible,  not  to  fix  a  liability 
for  damages  beyond  the  legal  standard,  but 
for  the  purpose  of  ascertaining  what  was  the 
real  cause  of  the  default.  The  appellants  as- 
signed as  the  reason  for  the  rejection  of  the 
flour  a  want  of  correspondence  with  the 
samples  by  which  the  bargain  was  negotiat- 
ed. Whether  there  was  such  want  of  cor- 
respondence was  the  more  severely  litigated 
fact  The  evidence  of  the  plaintiffs  and  of 
the  defendants  who  were  examined  as  wit- 
nesses, touching  the  fact,  was  In  direct  con- 
flict The  decline  in  the  price  of  flour  after 
the  making  of  the  bargain,  before  the  time  of 
its  performance,  continuing  to  the  refusal  of 
the  appellants  to  receive  and  pay  for  the 
flour  proposed  to  be  delivered,  had  no  ten- 
dency, it  is  true,  to  prove  the  affirmative 
fact  the  sellers  were  bound  to  prove,— that 
the  flour  tendered  corresponded  to  the  sam- 
ples. But  it  had  a  tendency  to  prove  a 
cause,  other  than  that  assigned,  which  may 
have  induced  the  refusal  to  receive  and  pay 
for  the  flour,  and  which  was  the  controlling 
cause,  it  was  the  province  of  the  jury  to  de- 
termine. Another  controverted  fact  was  the 
reasonableness  of  the  resale,— whether  It 
produced  the  fair  value  of  the  flour.  There 
was  a  disparity  between  its  product  and  the 
price  at  which  the  flour  was  sold  originally. 
The  decline  in  the  price  of  flour,  it  seems  ob- 
vious, was  a  fact  shedding  light  upon  the 
reasonableness  and  fairness  of  the  resale,  and 
having  a  tendency  to  account  for  the  disparity 
between  its  product  and  the  original  price. 
There  was  no  error  in  overruling  the  objec- 
tion to  the  admission  of  this  evidence. 

There  are  numerous  other  exceptions  to  the 
admission  and  rejection  of  evidence  which 
have  been  examined  and  considered.  It 
would  serve  no  useful  purpose,  and  would 
unnecessarily  prolong  this  opinion,  to  pass 
upon  them  separately.  We  do  not  find  that 
in  respect  to  them,  the  court  below  erred. 


The  Instructions  given  the  jury,  numbered 
from  3  to  6  inclusive,  conform  to  the  deci- 
sions heretofore  made  in  this  case.  Tbe  first 
instruction  asserts  a  mere  truism.  Collu- 
sion between  the  bidders  at  the  resale,  of 
which  the  appellees  had  no  knowledge,  and 
In  which  they  had  no  participation,  could  not 
affect  their  right  of  recovery.  Affirmed. 


PARKER  et  aL  v.  OLIVER. 

(Supreme  Court  of  Alabama.    May  14,  1895.) 

Foreclosure  of  Mortgage  —  Bkbach  ow  Condi- 
tion—Nonpayment  or  Taxes. 

1.  A  stipulation  in  a  mortgage,  providing  a 
day  certain  for  maturity  of  the  debt  and  for  its 
maturity  in  the  alternative,  on  the  happening  of 
a  contingency  before  auch  date,  is  not  invalid  as 
pxoviding  for  a  forfeiture  or  penalty. 

2.  When  a  bill  to  foreclose  a  mortgage,  pro- 
viding for  maturity  of  the  debt  if  the  mortga- 
gor allows  taxes  on  the  mortgaged  property  to 
become  delinquent  alleges  that  by  statute  the 
taxes  hare  become  delinquent,* a  plea  alleging 
a  custom  to  allow  payment  of  taxes  after  the 
date  when  declared  by  statute  to  be  delinquent, 
and  knowledge  by  the  mortgagee  of  such  cus- 
tom, is  bad. 

3.  When  a  mortgage  provides  for  maturity 
of  the  debt  and  foreclosure  of  the  mortgage  if 
the  mortgagor  allows  taxes  on  tbe  mortgaged 

roperty  to  become  delinquent  the  mortgagee, 
y  failure  to  foreclose  on  the  first  delinquency, 
in  paying  taxes  does  not  waive  his  right  to  fore- 
close on  a  subsequent  similar  delinquency. 

4.  The  fact  that  a  mortgagee,  having  the 
right  to  foreclose  for  a  breach  of  a  condition, 
notifies  the  mortgagor  that  certain  interest  is 
about  due  does  not  show  a  waiver  of  his  right 
to  foreclose  for  default  in  payment  of  such  in- 
terest 

5.  A  demand  made  by  a  mortgagee  for  pay- 
ment of  interest  on  his  mortgage  debt  after 
properly  commencing  suit  for  foreclosure,  has 
no  effect  on  his  riant  to  foreclose. 

Appeal  from  chancery  court,  Montgomery 
county;  Jere  N.  Williams,  Chancellor. 

Bill  by  Henry  K.  Oliver  against  Tomzena 
R.  Parker  and  others  to  foreclose  a  mort- 
gage. From  a  decree  for  plaintiff,  defend- 
ants appeal.  Affirmed. 

John  Gindrat  Winter,  for  appellants.  Hor- 
ace Stringf ellow,  for  appellee. 

MeCLELLAN,  J.  This  bill  is  filed  by  Oli- 
ver against  Parker  et  aL  to  foreclose  a 
mortgage  executed  by  the  latter  to  the  Lom- 
bard Investment  Company,  and  covering  cer- 
tain lands  situated  In  the  county  of  Mont- 
gomery, to  secure  a  loan  of  money  evidenced 
by  a  promissory  note,  and  which  mortgage 
and  note  were  assigned  to  and  are  now  the 
property  of  the  complainant  The  main  ques- 
tion in  the  case  as  now  presented  Is  whether 
the  bill  was  prematurely  filed;  and  that  ques- 
tion arises  upon  the  following  facts  stated  in 
the  bill,  and  In  certain  pleas  filed  by  the  re- 
spondents: Said  note  and  mortgage  were  exe- 
cuted October  25,  1890,  and  the  note  was  due 
and  payable  on,  and  the  law  day  of  the  mort- 
gage fell  upon,  November  1, 1806;  but  the  note 
contains  this  stipulation:  "If  the  maker  of 
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this  note  and  Interest  notes  attached  hereto 
shall  allow  the  taxes  or  any  other  public 
rates  and  assessments  on  the  property,  or 
any  part  thereof,  given  as  security  for  the 
aforesaid  notes,  to  become  delinquent,  •  •  • 
then,,  upon  the  happening  of  any  of  said 
contingencies,  the  whole  amount  herein  se- 
cured shall  at  once  become  due  and  payable, 
and  the  mortgagee.  Its  legal  representatives 
or  assigns,  may  proceed  at  once  to  collect 
this  note  and  foreclose  the  mortgage  given 
to  secure  said  note,  and  sell  the  mortgaged 
property  to  satisfy  said  debt,  Interest,  and 
costs,"  etc,  etc.  And  said  mortgage  con- 
tains this  provision:  "The  first  party  [the 
mortgagor]  agrees  to  pay  all  the  taxes  or 
assessments,  general  or  special,  levied  upon 
said  real  estate  or  upon  this  mortgage,  before 
Tbe  same  becomes  delinquent,  •  *  *  and, 
if  not  paid,  the  holder  of  this  mortgage  may, 
without  notice,  declare  the  whole  sum  of 
money  herein  secured  due  and  collectible  at 
once."  Having  relation  to  these  stipulations 
in  the  note  and  mortgage,  the  bill,  which  was 
filed  May  4,  1894,  avers  "that  the  said  mak- 
ers of  said  notes  have  allowed  the  state  and 
county  taxes  for  the  year  1893  to  become 
delinquent  and  that  the  same  are  now  de- 
linquent, and  that  said  property  is  in  danger 
of  being  sold  to  satisfy  the  same,  and  orator 
avers  that  by  reason  of  said  delinquency 
said  note  has  become  due  and  payable,  and 
be  has  so  elected,  and  is  entitled  thereby  to 
the  foreclosure  of  said  mortgage  for  the  pay- 
ment of  said  note,  the  Interest  and  damages 
thereon,  and  attorney's  fee  for  the  collection 
of  said  note  and  the  foreclosure  of  said 
mortgage  as  in  said  note  and  mortgage  pro- 
vided." The  pleas  interposed  by  the  re- 
spondents set  up,  In  substance:  First,  that 
since  the  filing  of  the  bill  the  taxes  for  the 
year  1893  have  been  paid  by  them;  that  a 
failure  to  sooner  pay  the  same  was  with  no 
Intention  of  subjecting  the  property  to  a  de- 
cree of  sale  for  the  payment  of  said  taxes, 
or  to  violate  the  stipulation  of  the  note  and 
mortgage  in  that  regard,  but  that  they  acted 
in  respect  of  said  delay  "only  in  accordance 
with  a  long-established  custom,  existing  In 
this  county,  to  pay  taxes  for  the  preceding 
year  [any  time]  before  the  1st  day  of  June 
of  the  succeeding  year;  and  that  said  custom 
was  well  known  to  said  mortgagee  when 
said  mortgage  was  made,  and  to  complain- 
ant when  he  became  the  assignee  thereof;" 
and.  further,  that  this  property  was  not  de- 
creed to  be  sold  for  the  taxes  of  1893,  and 
when  the  same  were  paid  by  the  respondents 
they  offered  to  pay  complainant  all  costs  of 
the  suit  then  accrued,  and  this  offer  is  re- 
newed in  the  plea.  Second,  that,  because  of 
the  existence  and  knowledge  of  all  parties 
to  the  contract  of  the  custom  stated  above 
of  paying  taxes  at  any  time  before  the  1st 
of  June  of  the  year  succeeding  that  of  the 
levy,  the  taxes  of  1893  were  not  delinquent, 
within  the  meaning  of  the  note  and  mort- 
gage, when  this  blU  was  filed,  May  4,  1894, 


and  would  not  have  been  so  prior  to  the  1st 
day  of  the  ensuing  month,  before  which  time 
they  were  paid.  And,  third,  that  If  there 
was  a  breach  of  said  stipulation  accelerating 
the  maturity  of  said  note,  etc.,  the  same  has 
been  waived  by  complainant,  for  that  there- 
after, on  March  19,  1894,  and  again  on  May 
24,  1894,  the  receiver  of  the  Lombard  In- 
vestment Company,  complainant's  assignor, 
wrote  letters  to  the  maker  of  the  note  and 
mortgage,  demanding  payment  of  a  coupon 
interest  note  due  May  1,  1894,  and  that  said 
letters  were  written  by  the  receiver  as  the 
agent  of  the  complainant  and  by  his  direc- 
tion. 

It  is  entirely  competent  for  debtor  and 
creditor  to  agree  upon  a  date  or  a  contingency 
upon  the  occurrence  of  which  the  debt  ma- 
tures and  becomes  payable,  or  alternatively 
upon  a  date  and  a  contingency;  the  date  to 
toll  maturity  unless  the  contingency  happens 
before  it  transpires,  and  the  continaency  to 
mark  the  time  of  maturity  if  it  happens  be- 
fore the  alternate  day  fixed  In  the  contract 
There  is  nothing  in  such  stipulations  in  the 
nature  of  a  forfeiture  or  a  penalty.  When 
the  contingency  occurs,  it  is  as  if  the  par- 
ties, without  reference  to  any  contingency, 
had  agreed  upon  that  day  as  the  time  of 
maturity  and  payment  and  not  in  any  sense 
upon  the  idea  that  the  bringing  of  the  debt 
to  maturity  at  that  time  is  a  penalty  on  the 
debtor  for  tbe  happening  of  the  contingency, 
or  a  forfeiture  of  any  right  of  his  because 
it  did  happen.  The  debt  matures  upon  that 
event  because  he  has  agreed  that  it  should; 
and  as  he  pays  not  one  cent  more  than  the 
debt  with  accrued  Interest  (which  the  cred- 
itor would  be  entitled  to  however  long  ma- 
turity might  have  been  postponed),  it  is  not 
conceivable  that  In  paying  back  the  money 
borrowed,  with  Interest  for  the  use  of  It  while 
he  has  actually  had  such  use,  any  penalty  or 
forfeiture  can  possibly  be  involved.  The 
character  of  the  contingency  cannot  be  of  con- 
sequence, any  more  than  It  can  be  important 
what  year  or  month  or  day  the  parties  fix 
upon  for  payment  where  maturity  is  thus 
tolled.  The  happening  of  the  contingency 
but  determines  the  year  and  month  and  day 
of  maturity,  and  puts  It  into  the  contract  as 
If  it  had  been  originally  stated  therein.  The 
event  may  bear  a  relation  to  tbe  contract,  or 
It  may  not  It  may  consist  of  the  doing  or 
omission  of  something)  forbidden  or  required 
by  the  undertaking  of  the  parties,  or  it  may 
be  entirely  collateral  thereto  and  independ- 
ent thereof.  A  note  by  A.  to  B.  may  be 
payable  on  a  day  certain,  or  upon  the  death 
meantime  of  C,  or  upon  tbo  failure  meantime 
to  pay  any  monthly  installment  of  interest, 
or  upon  A.'s  failure  to  meet  meantime  some 
other  wholly  Independent  obligation  of  bis, 
or  upon  bis  contracting  another  liability,  or 
allowing  his  property  to  become  subjected  to 
a  lien  or  charge,  etc.,  etc.  So  long  as  the 
effect  of  the  stipulation  Is  only  tbe  accelera- 
tion of  the  payment  of  an  existing  debt  It 
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Involves  nothing  in  common  with  a  penalty 
or  forfeiture,  and  will  not  be  relieved  against 
directly  or  indirectly  in  a  court  of  equity. 
The  stipulation  here  that  this  debt  should 
mature  in  the  event  the  debtor  should  allow 
taxes  on  the  property  conveyed  to  the  cred- 
itor to  secure  its  payment  to  become  delin- 
quent is  clearly  within  this  principle;  and  the 
plea  which  averred  subsequent  payment  of 
delinquent  taxes,  and  upon  this  fact  invoked 
the  equitable  doctrine  of  relief  against  pen- 
alties and  forfeitures,  was  wholly  bad.  1 
Pom.  Eq.  Jur.  §  439;  Chambers  v.  Marks,  93 
Ala.  412,  9  South.  74;  Stanclift  v.  Norton,  11 
Kan.  218. 

The  stipulation  in  this  note  and  mortgage 
is,  as  we  have  seen,  that  they  shall  become 
due,  etc.,  upon  the  event  of  the*  maker  there- 
of allowing  the  taxes  "to  become  delinquent." 
The  bill,  speaking  as  of  the  date  of  its  filing, 
May  4,  1894,  avers  that  the  makers  of  said 
note  had  allowed  the  taxes  upon  said  prop- 
erty for  the  year  1893  to  become  delinquent, 
and  that  the  same  were  then  delinquent. 
We  find  no  plea  in  this  record  taking  issue 
upon  this  averment.  By  force  of  the  statute, 
the  taxes  for  the  year  1893  became  delinquent 
on  December  31, 1893.  The  plea  intended  to  be 
addressed  to  this  point  admits  that  the  taxes 
in  question  were  not  paid  till  May  14,  1894. 
It  further  avers  that  there  was  a  custom 
by  which  taxes  for  1893  were  payable  at 
any  time  before  June  1,  1894.  These  taxes 
were  in  fact  payable  from  and  after  October 
1,  1893,  and  at  all  times  subsequent  to  that 
date,  whether  before  or  after  June  1,  1894, 
until  they  were  paid;  but  the  fact  that  they 
were  payable  after  December  31,  1893,  and 
customarily  could  be  paid  up  to  and  even 
after  June  1st,  following,  no  more  tends  to 
show  that  they  were  not  delinquent  on  and 
after  the  last  day  of  the  year  of  the  levy 
than  the  fact  that  they  were  payable  during 
the  months  of  October,  November,  and  De- 
cember of  that  year.  In  other  words,  the 
contingency  of  the  stipulation  was  delinquen- 
cy; the  bill  avers  that  delinquency;  and  the 
plea  neither  denies  that  averment  nor  states 
facts  inconsistent  with  it  Whatever  custom 
may  have  existed  as  to  the  time  of  paying 
taxes,  and  however  well  it  may  have  been 
known  to  the  parties,  they  yet  had  a  right 
to  stipulate  for  maturity  of  the  note  and 
mortgage  at  the  time  taxes  should  become 
delinquent  This  they  did.  The  bill  avers 
the  happening  of  the  contingency.  The  plea 
does  not  contradict  it.    The  plea  was  bad. 

The  stipulation  in  question  was  a  continu- 
ing one,  to  be  taken  advantage  of  by  the  mort- 
gagee or  not,  as  he  might  elect,  at  any  time 
when  the  contingency  should  happen  or  re- 
cur. His  right  of  election  upon  a  delinquen- 
cy with  reference  to  the  taxes  of  1893  was 
not  impaired  by  the  facts  that  there  was  a 
like  delinquency  in  respect  of  the  taxes  of 
1892,  and  that  he  did  not  then  elect  to  treat 
the  debt  as  being  brought  to  maturity  there- 
by.   Having  the  absolute  right  to  declare  the 


note  due  upon  any  such  delinquency,  bis  fail- 
ure to  exercise  it  in  one  instance  did  not  pre- 
clude its  exercise  in  a  subsequent  instance. 
The  first  delinquency  passed  without  such 
election;  the  right  was  as  fully  secured  to 
him  by  the  terms  of  the  contract  aa  to  a 
succeeding  delinquency  as  it  had  been  with 
reference  to  the  first  And  the  fact  that  he 
had  elected  not  to  declare  the  debt  due  upon 
the  first  delinquency  gave  no  assurance  what- 
ever that  a  subsequent  right  of  election 
would  be  exercised  in  the  same  way.  And  it 
cannot  be  said  that  his  election  at  one  time 
not  to  declare  the  maturity  of  the  debt  in- 
duced the  respondents  to  again  allow  the 
taxes  to  become  delinquent  when  they  knew 
then,  as  well  as  in  respect  of  the  first  delin- 
quency, that  noth withstanding  his  preter- 
mission at  that  time,  he  had  the  unqualified 
right  to  make  the  contrary  election.  If  they 
acted  upon  a  different  assumption,  it  was 
gratuitous,— mere  speculation  upon  which  of 
two  courses  equally  open  to  him  he  would 
adopt;  and  this  action  could  in  no  sense  be 
said  to  have  been  induced  by  him. 

On  the  averments  of  the  5th  plea,  the  let- 
ters, Exhibits  A  and  B  thereto,  it  may  be 
conceded,  are  to  be  taken  aa  having  been 
written  by  the  then  holder  of  the  note  and 
mortgage.  The  first  of  these— that  of  March 
19,  1894— was  sent  before  bill  filed,  and  was 
intended  merely  to  call  the  mortgagor's  at- 
tention to  the  falling  due  of  an  Interest  note 
on  May  1st  following.  The  note  was  not 
paid,  and  three  days  after  its  maturity  this 
bill  was  filed.  The  fact  of  the  nonpayment 
of  this  installment  of  Interest  may  well  have 
Induced  the  mortgagee  to  exercise  his  right  to 
declare  the  maturity  of  the  whole  debt  with 
accrued  interest  because  of  the  mortgagor's 
delinquency  in  respect  of  the  taxes;  and, 
while  the  notice  with  reference  to  the  interest 
due  on  May  1st  may  have  Indicated  a  pur- 
pose on  the  part  of  the  mortgagee  not  to  bring 
the  whole  debt  to  maturity,  under  circum- 
stances existing  on  March  19th,  when  the 
notice  was  given,  it  cannot  be  said  to  have 
afforded  any  such  assurance  with  reference 
to  the  different  state  of  things  which  existed 
on  and  after  default  in  the  payment  of  that 
installment  The  right  to  declare  the  note 
and  mortgage  presently  due  and  payable 
existed  at  every  moment'  of  time  after  De- 
cember 81,  1893.  That  it  was  not  exercised 
at  an  earlier  date  was  no  waiver  of  the  right 
to  exercise  it  on  May  4, 1894.  That  the  mort- 
gagee had  no  purpose  prior  to  that  time  to 
exercise  it  or  even  had  Indicated  to  the 
mortgagor  at  any  particular  date  during  the 
period  that  it  was  not  then,  and  under  then 
existing  circumstances,  his  purpose  to  exer- 
cise it  could  not  be  said  to  be  a  waiver  of 
the  right  for  all  time  or  under  all  circum- 
stances. He  may  well  have  been  content  to 
take  the  risks  incident  to  a  charge  on  his  se- 
curity for  delinquent  taxes,  so  long  as  inter- 
est on  the  loan  was  promptly  paid,  and  yet 
wholly  unwilling  to  carry  the  loan  under  the 
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conditions  existing  when  the  bill  was  filed, 
both  the  taxes  and  the  interest  being  unpaid 
and  delinquent  Our  conclusion  is  that  the 
letter  of  March  19  was  not  a  waiver  of  the 
right  in  question;  and,  the  right  having  been 
exercised  on  May  4th,  the  letter  of  May  14th 
could  have  no  bearing  on  the  question.  Af- 
firmed. 


PHILADELPHIA  WAREHOUSE  CO.  v. 
ANNISTON  PIPE  WORKS  et  aL 

(Supreme  Court  of  Alabama.   May  21,  1895.) 

IkBOLVENCY  —  PROCKED8    OF    COLLATERAL  —  DlTI- 
DBND. 

Where,  at  the  date  Insolvency  Is  ad* 
judged,  a  creditor  holds  collateral,  which  he 
■ells  before  a  dividend  ia  declared,  he  is  en- 
titled to  a  dividend  on  only  so  much  of  the  debt 
as  remains  nnpaid  after  deducting  the  proceeds 
of  the  collateral. 

Appeal  from  city  court  of  Anniston;  James 
W.  Lapsley,  Judge. 

On  March  2,  1891,  the  First  National  Bank 
of  Anniston  and  S.  E.  Noble  filed  their  bill 
in  the  equity  side  of  the  city  court  of  An- 
niston against  the  Anniston  Pipe  Works  and 
the  State  Trust  Company,  for  themselves, 
as  Judgment  creditors  of  the  Anniston  Pipe 
Works,  and  In  behalf  of  all  other  creditors 
of  the  Anniston  Pipe  Works  who  might 
come  In  and  unite  in  the  suit  and  share  In 
the  expenses  thereof.  The  bill  alleged  that 
at  the  suit  of  the  State  Trust  Company,  as 
trustee,  for  the  purpose  of  foreclosing  a 
mortgage  given  by  the  Anniston  Pipe  Works 
to  it  to  secure  bonds,  a  receiver  had  been 
appointed  to  take  possession  of  all  the  prop- 
erty, real  and  personal,  of  the  Anniston  Pipe 
Works  that  was  Included  in  said  mortgage; 
that  the  receiver  so  appointed  had  taken 
into  his  possession,  in  addition  to  the  prop- 
erty Included  In  said  mortgage,  other  prop- 
erty of  the  Anniston  Pipe  Works,  upon 
which  the  complainants  and  the  other  cred- 
itors of  the  Anniston  Pipe  Works  have  a 
prior  and  superior  claim.  The  prayer  of  this 
'  bill  was  that  a  receiver  should  be  appointed 
to  take  charge  of  this  additional  property; 
that  all  the  creditors  of  the  Anniston  Pipe 
Works  be  required  to  file  and  prove  their 
claims  before  the  clerk  and  register  of  the 
court;  and  that,  upon  the  final  hearing,  the 
priority  of  the  claims  of  the  respective  cred- 
itors of  the  Anniston  Pipe  Works  be  deter- 
mined, the  property  be  sold,  and  out  of  the 
proceeds  of  said  sale  the  complainants  and 
the  other  creditors,  so  entitled,  be  paid.  In 
accordance  with  the  prayer  of  this  bill,  the 
court  rendered  a  decree  requiring  all  the 
creditors  of  the  Anniston  Pipe  Works  to  file 
and  prove  their  claims;  and  further  ordered 
that  contests  be  allowed  to  be  filed.  Of  the 
claims  filed,  there  was  a  contest  of  only  one, 
which  was  that  of  the  Philadelphia  Ware- 
house Company.  The  facts  having  refer- 
ence to  this  contest,  as  shown  before  the 
clerk  and  register,  were  substantially  as  fol- 


lows: At  the  date  of  the  Insolvency  of  the 
Anniston  Pipe  Works,— that  Is,  at  the  time 
the  company  went  into  the  hands  of  the 
receiver,— the  Anniston  Pipe  Works  was  in- 
debted to  the  Philadelphia  Warehouse  Com- 
pany in  the  sum  of  $23,183.50,  to  secure 
which  indebtedness  the  Philadelphia  Ware- 
house Company  held  certain  collateral,  'luis 
collateral,  or  a  portion  of  It,  was  sold  from 
time  to  time,  and  applied  to  the  payment  of 
said  indebtedness,  so  that  the  said  inrfeht. 
edness  was  actuaUy  reduced  by  said  pay- 
ments from  the  collaterals  so  sold  to  the  sum 
of  $5,71247,  as  of  the  1st  day  of  December, 
1803.  The  Philadelphia  Warehouse  Com- 
pany duly  filed  with  the  clerk  and  register 
of  the  court,  within  the  time  prescribed  by 
the  order  of  the  court,  a  claim  against  the 
Anniston  Pipe  Works  for  the  sum  of  $23,- 
183.50,  claiming  that  it  was  entitled  to  a 
pro  rata  share  out  of  any  assets  In  the 
hands  of  the  receiver  for  distribution  upon 
that  sum.  The  complainants,  the  First  Na- 
tional Bank  of  Anniston  and  S.  B.  Noble, 
and  the  receiver  contested  the  claim  so  filed 
by  the  Philadelphia  Warehouse  Company, 
claiming  that  the  amount  of  Indebtedness  of 
the  Anniston  Pipe  Works  to  the  Warehouse 
Company  was  only  the  sum  of  $5,712.47,  as 
of  the  1st  day  of  December,  1893,  and  that 
the  said  Philadelphia  Warehouse  Company 
was  entitled  only  to  a  pro  rata  share  upon 
that  amount  so  due  at  that  time.  Upon  the 
reference,  the  clerk  of  the  court,  after  ascer- 
taining the  above  facts  to  be  true,  decided 
that  the  Philadelphia  Warehouse  Company's 
claim  against  the  Anniston  Pipe  Works  was 
only  for  the  sum  of  $5,712.47.  with  interest 
thereon,  and  that  the  Philadelphia  Ware- 
house Company  should  be  allowed  to  pro 
rate  with  the  other  creditors  only  upon  the 
said  sum  of  $5,712.47,  and  not  upon  the  sum 
of  $23,183.50;  and  he  so  reported  his  find- 
ing to  this  court.  To  this  finding  and  re- 
port the  Philadelphia  Warehouse  Company 
filed  exceptions;  and.  upon  the  hearing  of 
the  report  and  the  exceptions  thereto,  the 
court  rendered  a  decree  overruling  the  ex- 
ceptions, and  confirming  the  said  report  By 
petition,  the  Philadelphia  Warehouse  Com- 
pany was  made  a  party  complainant  in  the 
cause  of  the  First  National  Bank  of  Annis- 
ton and  S.  E.  Noble  against  the  Anniston 
Pipe  Works  and  the  State  Trust  Company, 
for  the  purpose  of  prosecuting  an  appeal 
from  the  above-mentioned  decree.  The  said 
decree  is  now  appealed  from,  and  the  same 
Is  here  assigned  as  error.  Affirmed. 

J.  J.  Willett,  for  appellant.  Knox,  Bowie 
&  Pelham,  for  appellees. 

HARALSON,  J.  On  the  question  present- 
ed In  this  case,  there  is  a  confusion  of  deci- 
sions in  some  of  the  states.  In  Massachu- 
setts It  Is  held,  that  if  a  creditor  of  an  in- 
solvent estate  have  a  mortgage  as  security 
for  and  of  less  value  than  the  amount  of  his 
debt,  he  can  claim  from  the  commissioners 
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who  administer  the  estate,  only,  for  the  dif- 
ference between  his  debt  and  the  value  of 
the  property  mortgaged  (Amory  v.  Francis, 
16  Mass.  808);  and  In  another  case,  the  court 
held,  that  where  a  creditor  holds  a  mortgage 
on  personal  property  to  secure  his  debt,  and 
the  debtor  dies  Insolvent,  the  mortgagee  can- 
not prove  his  debt  In  full  against  the  debt- 
or's estate,  unless  he  first  waive  his  mort- 
gage; but,  If  he  applies  the  amount  of  the 
mortgaged  property  towards  the  discharge 
of  his  claim,  and  a  balance  is  left  unpaid, 
he  may  prove  such  balance  before  the  com- 
missioners. Farnum  v.  Boutelle,  13  Mete 
(Mass.)  159.  In  Iowa  It  is  held,  that  a 
creditor  under  a  general  assignment  for  the 
benefit  of  creditors,  who  has  a  special  secur- 
ity, may  be  required  by  the  other  creditors 
to  resort  to  that  security,  and  can  only 
claim  dividend  upon  the  amount  remaining 
unpaid,  after  exhausting  the  property  on 
which  he  has  such  special  Hen.  The  deci- 
sion is  based  on  the  reason,  as  assigned,  that 
if  a  creditor  has  two  funds  out  of  which  he 
may  make  his  debt,  he  may  be  required  to 
resort  to  that  fund  upon  which  another  cred- 
itor has  no  Hen.  Wurtz  v.  Hart,  13  Iowa, 
519.  In  Pennsylvania,  New  York,  New 
Hampshire,  Connecticut  and  Illinois,  their 
courts  hold,  that  one  who  has  a  claim  against 
an  Insolvent  estate  of  a  decedent,  or  of  one 
who  has  made  a  general  assignment  for  the 
benefit  of  creditors,  for  which  claim  he  holds 
collateral  security  in  some  form,  which  has 
not  been  paid,  in  whole  or  In  part,  may  be 
allowed  to  prove  his  whole  claim  as  a  debt 
against  the  estate,  on  which  be  will  be  al- 
lowed the  average  dividend  with  each  of 
the  other  unsecured  creditors,  and  not  mere- 
ly on  the  residue,  only,  after  deducting  the 
value  of  the  security  held,  which  principle 
seems  to  be  very  generally  recognised  as 
consistent  with  that  other  principle,  so  weU 
recognized,  that  the  pledgee  holds  collateral 
securities  for  the  payment  of  the  pledgor's 
principal  obligation,  and  is  entitled  to  pro- 
ceed with  the  enforcement  of  both  the  prin- 
cipal debt  and  collateral  securities  at  the 
same  time,  and  to  judgment  and  execution, 
although  entitled  to  but  one  satisfaction. 
Colebrooke,  Collat  Sec.  8  113,  and  authori- 
ties; Chapman  v.  Lee,  64  Ala.  483;  Patten's 
Appeal,  45  Pa.  St.  151,  84  Am.  Dec.  479;  Peo- 
ple v.  E.  Remington  &  Sons,  121  N.  Y.  328, 
24  N.  E.  793;  Moses  v.  Ranlet,  2  N.  H.  488; 
Findlay  v.  Hosmer,  2  Conn.  350;  Paddock  v. 
Rates,  19  111.  App.  470;  In  re  Rates,  118  111. 
524,  9  N.  E.  257.  And  in  Tennessee  and  New 
York,  their  courts  have  gone  fvrther  and 
hold,  that  the  foregoing  principle  <s  the  prop- 
er one,  even  where  a  part  of  the  collaterals 
have  been  collected  and  Is  in  the  hands  of 
the  creditor  at  the  time  he  comes  to  prove 
and  have  his  claim  allowed  against  the  in- 
solvent estate;  and  they  appear  to  approve 
the  rule,  that  If  the  collaterals  the  creditor 
holds  are  more  than  sufficient  to  satisfy  any 
difference  after  application  of  the  dividends, 


the  personal  representative  of  the  insolvent 
may  redeem  them  for  the  benefit  of  his  es- 
tate. Patten's  Appeal,  supra;  People  v.  E. 
Remington  &  Sons,  supra.  On  the  other 
hand,  the  Maryland  court,  in  the  case  of  a 
general  assignment  by  an  insolvent  debtor 
for  the  benefit  of  creditors,  holds  that  the 
obligation  of  a  trustee  to  pay  a  debt  owing 
by  the  assignor  does  not  depend  on  the  state 
of  the  account  between  the  creditor  and  the 
assignor  at  the  time  of  the  assignment,  but 
at  the  time  when  payment  is  made;  and  that, 
where,  at  the  time  of  the  assignment,  a  debt 
of  the  assignor  is  secured  by  collaterals 
which  are  subsequently  partly  paid  to  the 
creditor  before  a  dividend  on  the  debtor's 
estate  is  made,  such  creditor  Is  not  entitled 
to  a  dividend  on  the  full  amount  of  the  in- 
debtedness, but  only  on  that  portion  which 
remains,  after  deducting  the  moneys  received 
of  him  from  the  collaterals  placed  in  his 
hands  to  secure  the  debt  Rank  v.  Lana- 
han,  66  Md.  461,  7  Atl.  615.  This  decision 
seems  to  us  to  be  so  simple,  Just,  expedi- 
tious, and  inexpensive,  as  to  commend  it  for 
approval.  The  result  accomplished  by  such 
a  rule,  is  Just  what  may  be  accomplished 
by  more  Indirect  and  expensive  procedure, 
and  with  greater  delay,  in  any  of  the  states, 
where  a  creditor  is  not  required  to  credit  his 
debt  against  an  insolvent  estate,  at  the  time 
of  proving  his  claim  against  it,  with  the  col- 
lections on  collaterals  for  the  debt  placed  in 
his  hands  by  the  Insolvent  debtor.  And  this 
ruling  fully  accords  with  the  views  expressed 
by  this  court  In  the  case  of  Gusdorf  v.  Ikel- 
heimer,  75  Ala.  153,  where  a  judgment  and 
execution  creditor,  holding  collaterals  upon 
which  he  had  realized,  refused  to  credit  his 
debt  with  the  proceeds,  but  nought  to  partici- 
pate in  another  fund  with,  and  to  the  exclu- 
sion of,  other  creditors,  to  the  full  amount 
of  his  claim,  without  deductions  for  the  pay- 
ments made,  on  the  score  of  having  a  prior 
execution  lien  on  the  fund  thus  sought  to  be 
appropriated.  The  court  among  other  things, 
and  on  the  question  we  are  now  consider- 
ing, said,  that:  "The  collaterals,  the  choses 
In  action,  transferred  to  Ousuorf  &  Co.,  were 
Intended  by  the  debtor,  and  were  by  them 
received,  as  a  source  or  fund  from  which  the 
debt  reduced  to  judgment  should  be  paid.  It 
is  true,  that  by  taking  the  collaterals,  the 
right  to  proceed  by  execution  on  the  Judg- 
ment was  not  intended  to  be  delayed  or  post- 
poned, and  the  creditor  had  the  right  to  re- 
tain the  collaterals  while  pursuing  legal  rem- 
edies upon  the  judgment,  and,  if  necessary 
to  his  full  security  and  satisfaction,  would 
not  have  been  interfered  with,  or  compelled 
to  resort  to  the  one  In  preference  to  the  oth- 
er. Rut  having  realized,  by  collection  from 
the  collaterals,  the  sum  now  in  controversy, 
before  satisfaction  was  obtained  through  the 
medium  of  the  execution,  that  sum  was  by 
operation  of  law  immediately  applied  to  the 
satisfaction  of  his  debt,  extinguishing  It  pro 
tanto.    A  payment  to  him  by  the  debtor  of 
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a  like  sum,  at  that  instant  of  time,  would  not 
have  been  for  that  purpose  more  effectual. 
The  source  or  fund  from  which  moneys  are 
derived,  often  directs  and  controls  their  ap- 
propriation. And  when  a  creditor  receives 
moneys,  derived  from  sources  or  funds  which 
have  been  devoted  to  particular  purposes,  he 
Is  without  right  to  appropriate  them  to  other 
uses."  Field  v.  Holland,  1  Am.  Lead.  Cas. 
341;  Schiller  v.  Feagin,  51  Ala.  335;  Web- 
ster t.  SIngley,  53  Ala.  208.  There  was  no 
error  In  the  ruling  of  the  court  overruling  ex- 
ceptions to  the  register's  report  and  con- 
firming the  same.  Affirmed. 


NAUGHER  et  aL  v.  SPARKS. 
(Supreme  Court  of  Alabama.  April  25,  1895.) 
fohecloscrb  of  mortgage — recitals  in  auo 
tioxebk's  Deed — Evidence — Sufficiency. 

1.  Where  a  mortgage  provides  that,  on  de- 
fault, the  land  may  be  sold  at  auction,  on  giv- 
ing certain  notice,  and  deeded  by  the  auctioneer, 
recitals  in  tb%  auctioneer's  deed  as  to  the  ad- 
Tertising  and  conduct  of  the  sale  are  prima 
facie  evidence  of  the  facts  stated. 

2.  On  an  issue  as  to  whether  a  foreclosure 
sale  was  properly  advertised  and  conducted,  the 
auctioneer's  deed  recited  that  the  proper  notice 
was  given  and  that  the  sale  was  properly  con- 
ducted, and  it  was  shown  that  the  auctioneer 
was  on  the  ground  at  the  time  the  sale  was  ad- 
vertised. The  mortgagor  and  his  family  leased 
the  land  from  the  purchaser,  and  paid  him 
rent.  The  mortgagee  and  the  auctioneer  both 
testified  to  the  regularity  of  the  sale,  and  more 
than  10  years  had  elapsed  since  it  was  made. 
The  mortgagor,  bis  wife  and  son,  swore  that 
no  public  sale  of  the  land  was  made  or  terms 
of  sale  announced.  Hdd,  that  a  finding  that 
the  sale  was  irregular  was  unwarranted. 

Appeal  from  chancery  court,  Fayette  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Bill  by  Carroll  Sparks  against  J.  W.  Naugh- 
er  and  another  to  redeem  land  from  a  mort- 
gage. A  decree  was  rendered  for  complain- 
ant, and  defendants  appeal.  Reversed. 

The  complainant,  In  bis  bill,  alleges  a  full 
payment  of  the  mortgage  debt,  and  a  large 
amount  In  excess  thereof,  by  way  of  the 
rents,  which  had  accrued  and  had  been  re- 
ceived by  the  respondents.  In  his  bill,  the 
complainant  offers  to  do  equity  by  the  pay- 
ment of  any  amount  that  may  be  ascertained 
to  be  due,  in  the  event  there  had  not  already 
been  a  full  payment  of  the  mortgage  debt.  In 
their  answer,  the  respondents  denied  the  full 
payment  of  the  mortgage  debt;  and  set  up  a 
foreclosure  of  the  mortgage,  under  the  power 
therein  contained  on  April  28th,  1884,  for  a 
balance  due  at  that  time  of  $454.25  on  said 
mortgage  debt;  and  attached,  as  an  exhibit 
to  their  answer,  the  deed  executed  by  the 
auctioneer  who  sold  the  land  at  said  sale,— 
the  deed  bearing  date  of  May  3,  1884.  The 
other  facts  of  the  case  are  sufficiently  stated 
in  the  opinion.  Upon  the  final  hearing  of  the 
cause,  on  the  pleadings  and  proof,  the  chan- 
cellor decreed  that  the  complainant  was  en- 
titled to  the  relief  prayed  for,  and  ordered  a 
reference  to  the  register  to  ascertain  the 
amount  that  was  due  on  said  mortgage  debt 


Jones  &  Mayfleld  and  J.  B.  San  ford,  for 
appellants.  A.  B.  McEachln,  W.  B.  Appling, 
J.  H.  McGulre,  and  D.  Collier,  for  appellee. 

COLEMAN,  J.  The  mortgagor.  Sparks, 
filed  the  present  bill  to  redeem.  Ten  years  is 
the  limitation  within  Which  a  mortgagor  may 
be  let  In  to  redeem.  The  averments  of  the 
bill  and  the  proof  show  that  he  had  been  out 
of  possession  0  years  and  10  months.  The 
bar  had  not  been  perfected.  The  defense  was 
that  the  mortgage  was  regularly  foreclosed; 
a  purchase  at  the  foreclosure  sale;  and  deed 
of  conveyance,  and  possession  and  title  there- 
under. Whether  there  was  a  foreclosure  at 
all,  and,  If  so,  whether  a  valid  foreclosure, 
are  the  controverted  facts  of  the  case.  Tho 
chancellor  granted  relief  to  complainants,  cit- 
ing in  his  opinion  only  the  case  of  Wood  v. 
Lake,  62  Ala.  489. 

The  mortgage  contains  the  following  provi- 
sion: "And  it  is  hereby  agreed,  by  and  be- 
tween the  parties  to  this  deed' of  mortgage, 
that,  should  said  lands  be  sold,  as  herein  pro- 
vided for,  the  said  Joseph  W.  Naugher  may 
bid  at  said  sale;  and,  if  he  should  be  the 
highest  and  best  blduer  therefor,  that  said 
lands  may  be  knocked  off  to  him,  and  the 
auctioneer  making  the  sale  shall  convey  the 
same  to  him  by  proper  deed  of  conveyance." 
The  deed  of  conveyance,  dated  and  duly  ac- 
knowledged before  the  probate  judge  of  Fay- . 
ette  county,  on  the  3d  of  May,  1884,  purports 
to  be  in  execution  of  the  authority  conferred 
In  the  mortgage,  and  recites  that  the  sale 
was  made  "after  advertising  the  time  and 
place,  and  strictly  in  accordance  with  the 
terms  of  the  mortgage,**  etc.,  and  acting  as 
"auctioneer  under  the  appointment  of  the 
deed,"  etc  The  question  of  primary  impor- 
tance is,  what  weight  shall  be  given  to  the  re- 
citals "of  the  deed  fiiat  the  provisions  of  the 
mortgage  were  complied  with  as  to  notice  of 
time  when,  place  where,  and  terms  of  sale? 
The  bill  to  redeem  makes  no  reference  to  a 
foreclosure  sale  The  answer  set  up  the  fore- 
closure sale  and  deed,  as  matter  of  defense. 
The  appellee  contends,  and  we  presume  that 
was  the  conclusion  of  the  learned  chancellor, 
that,  under  the  influence  of  Wood  v.  Lake, 
these  recitals  are,  as  to  the  mortgagor,  res 
inter  alios  acta,  and  must  not  be  given  any 
consideration.  There  are  some  expressions  in 
the  opinion  which  seem  to  justify  the  conten- 
tion. An  examination  of  the  case,  however, 
will  show  that  no  importance  was  attached  to 
these  statements  in  reaching  a  decision.  The 
question  of  law  decided,  upon  which  the  case 
was  determined,  was  that  a  judgment  recov- 
ered against  a  mortgagor  after  the  execution 
of  a  mortgage,  but  before  Its  registration,  and 
which  was  not  recorded  within  the  time  pre- 
scribed by  the  statute,  was  superior  and  prior 
to  the  mortgage  debt  This  was  the  ground 
upon  which  the  court  held  that  the  title  of 
Wood,  who  claimed  through  the  execution  sale 
upon  the  judgment  was  superior  to  that  of 
Lake,  who  claimed  through  the  mortgage  or 
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deed of  trust  made  by  the  Judgment  debtor, 
before  the  recovery  of  the  judgment,  but 
which  was  not  recorded  for  many  years  after. 
The  decision  construed  and  applied  sections 
2166  aud  2167  of  the  Code  of  1876,  a  con- 
struction which  has  been  adhered  to  ever 
since. 

The  proposition  in  the  opinion  "that  the  re- 
citals In  a  deed  or  mortgage  do  not  and  can- 
not estop  strangers,"  and  "are  evidence  only 
against  parties  and  their  privies,"  is  unques- 
tionably the  law,  as  a  general  rule.  In  the 
case  before  us,  the  mortgage  itself  provided 
the  conditions  and  terms  of  sale,  and  author- 
ized the  "auctioneer"  to  convey  the  lands,  by 
proper  deed,  to  the  purchaser.  The  grantor 
described  himself  in  the  conveyance  as  the 
"auctioneer,  acting  under  the  appointment  in 
the  mortgage."  The  deed  purports  to  be  In 
execution  of  the  power  granted.  We  must 
presume  the  recitals  are  prima  facie  true, 
against  the  mortgagor,  the  grantor  of  the 
power,  and  his  privies.  In  the  notes  of  the 
case  of  Tyler  v.  Herring  (Miss.)  19  Am.  St. 
Rep.  297,  6  South.  840,  Mr.  Freeman  declares 
the  true  rule  to  be  "that  the  recitals  made  by 
the  trustee  surely  must  be  taken  as  at  least 
prima  facie  evidence  of  the  existence  of  the 
matters  therein  stated."  This  Is  the  law,  as 
held  in  many  well-considered  opinions.  Gra- 
ham v.  Fitts,  53  Miss.  307;  Tyler  v.  Herring, 
67  Miss.  169,  6  South.  840;  Society  v.  Deer- 
lng,  66  Cal.  281,  5  Pac.  353;  Real  v.  Blair, 
33  Iowa,  318;  Tartt  v.  Clayton,  109  111.  579. 
We  think  this  the  true  rule,  and  It  should 
prevail.  In  the  case  of  Robinson  v.  Cahalan, 
91  Ala.  479,  8  South.  415,  the  same  learned 
judge  who  delivered  the  opinion  in  Wood  v. 
Lake,  supra,  notes  the  fact  that  "the  deed  nei- 
ther averred  nor  recited  the  fact"  that  the 
sale  was  advertised,  or  whether  it  was  a 
public  or  private  sale.  We  do  not  think  this 
court  has  ever  held  differently  in  any  case 
where  the  merits  of  the  case  depended  upon 
an  adjudication  of  the  question. 

The  recitals  are  only  prima  fade  evidence  of 
the  existence  of  the  facts  stated,  but  are  not 
conclusive.  That  the  property  was  advertised 
for  sale  by  posting  is  conclusively  proven. 
That  the  mortgagee  and  person  who  describes 
himself  as  auctioneer  were  on  the  premises  at 
the  appointed  time  we  think  established  by 
every  witness  examined.  That  the  deed  was 
executed  and  properly  acknowledged  is  also 
established.  And  that  the  mortgagor,  or  his 
sons,  from  that  time  to  the  filing  of  the  bill, 
have  been  renting  the  land  from  the  pur- 
chaser, and  paying  him  rent,  is  admitted. 
Against  all  these  facts,  we  have  the  testi- 
mony of  the  mortgagor,  and  his  wife,  and 
her  son,  that  there  was  no  public  sale  or  cry- 
ing of  the  land,  and  that  there  was  no  exhi- 
bition of  the  mortgage  or  public  statement  of 
the  terms  of  the  sale.  Against  this  evidence 
stands  the  deed,  the  testimony  of  the  mort- 
gagee and  auctioneer,  the  grantor  of  the  deed, 
and  immediate  change  of  possession.  More 
than  10  years  had  elapsed  from  the  day  the 


parties  met  to  make  the  sale,  and  date  of 
deed,  and  the  time  when  they  gave  their  tes- 
timony. We  are  clearly  satisfied,  from  all 
the  evidence,  that  there  was  a  valid  foreclo- 
sure of  the  mortgage,  and  that  complainant 
has  failed  in  his  proof.  The  decree  of  the 
chancery  court  will  be  reversed,  and  a  decree 
here  rendered  dismissing  complainant's  bill 
Reversed  and  rendered. 


MOORE  &  HAND  LEY  HARDWARE  CD.  t. 
CURRY  et  at 

(Supreme  Court  of  Alabama.  April  11,  1895.) 
Judgment— Conclusiveness  as  to  Othbk  Cued 

IT0K8. 

In  the  absence  of  fraud,  a  judgment  is. 
as  to  other  creditors  of  the  judgment  debtor, 
conclusive  evidence  of  the  amount  of  the  debt 

Appeal  from  chancery  court,  Lauderdale 
county;  Thomas  Cobbs,  Chancellor. 

Bill  by  the  Moore  &  Handley  Hardware 
Company  against  B.  J.  Curry  and  others  to 
enjoin  the  sale  of  property  under  foreclosure. 
Judgment  was  rendered  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

John  B.  Weakley,  Jr.,  Simpson  &  Jones,  and 
E.  K.  Campbell,  for  appellant  C.  E.  Jordan, 
Emmet  O'Neal,  and  D.  D.  Shelby,  for  appel- 
lees. 

COLEMAN,  J.  The  pleadings  In  this  cose 
are  quite  voluminous,  and  a  great  deal  of  tes- 
timony submitted  at  the  final  hearing.  We 
find  no  serious  conflict  as  to  facts  which  are 
material  in  influencing  legal  conclusions.  The 
complainants  claim  as  purchasers  at  execution 
sale,  and  as  Judgment  creditors  of  the  Curry 
Manufacturing  Company.  B.  J.  Curry  claims 
as  a  judgment  creditor,  as  mortgagee,  and  un- 
der a  decree  of  foreclosure  of  his  mortgage 
against  the  Curry  Manufacturing  Company. 
The  judgments  from  which  complainants 
(The  Moore  &  Handley  Hardware  Company) 
derive  title  were  rendered  In  March,  Sep- 
tember, and  October,  1891.  The  debt  of  Cur- 
ry and  the  mortgage  bear  date  1st  of  May, 
1890.  Curry  filed  his  bill  to  foreclose  his  mort- 
gage in  June,  1891,  and  It  was  pending  at  the 
time  of  the  Curry  and  sheriff  sale.  The  com- 
plainants charge  that  the  debt  to  Curry  was 
without  consideration,  that  the  mortgage  to 
secure  it  was  unauthorized,  and  the  decree  of 
foreclosure  obtained  by  collusion  and  fraud. 
A  material  question  is  to  determine  what  ef- 
fect shall  be  given  to  a  judgment  or  decree 
in  favor  of  a  creditor  against  another  creditor 
of  their  common  debtor.  The  general  rule  Is 
that  judgments  and  decrees  are  conclusive 
only  upon  parties  and  privies,  and  as  to  all 
other  persons  they  are  res  inter  alios  acta; 
but  the  rule  In  this  state  has  not  been  extend- 
ed, if  in  fact  In  any  manner  applicable,  so  far 
as  to  justify  the  other  principle, — that  a  judg- 
ment or  decree  in  favor  of  a  creditor  against 
his  debtor,  rendered  by  a  court  having  juria 
diction  of  the  person  and  subject-matter.  In 
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the  absence  of  fraud  or  collusion,  Is  not  con- 
clusive evidence  of  the  relation  of  creditor 
and  debtor,  and  the  amount  of  the  indebted- 
ness at  the  date  of  the  judgment  or  decree, 
not  only  as  between  the  parties  themselves, 
but  as  to  other  creditors,  donees,  and  grantees 
of  the  Judgment  debtor.  Whether  there  were 
irregularities  or  error  in  the  conclusion  of  the 
court  are  questions  which  cannot  be  inquired 
Into  collaterally.  These  principles  are  just, 
and  are  sustained  by  the  weight  of  authori- 
ties. Pickett  v.  Pipkin,  64  Ala.  520;  Lawson 
v.  Warehouse  Co.,  73  Ala.  289;  Anderson  v. 
Anderson,  64  Ala,  405;  Yeend  v.  Weeks  (Ala.) 
16  South.  165;  Wail;  Fraud.  Conv.  §  270; 
Bump,  Fraud.  Conv.  576, 577;  Big.  Estop.  142; 
2  Black,  Judgm.  |  605;  1  Black,  Judgm.  S  317; 
Freem.  Ex'ns,  §  136;  Freem.  Judgm.  |  337  ;  2 
Big.  Frauds,  138.  The  principle  is  distinctly 
recognized  in  the  case  of  Robinson  v.  Davis. 
11  N.  J.  Eq.  302;  and,  in  the  case  of  Bensi- 
raer  v.  Fell,  35  W.  Va.  15,  12  S.  B.  1078,  Id., 
29  Am.  St  Rep.  774,  the  precise  question  arose. 
In  a  well-considered  opinion,  after  a  review  of 
the  authorities,  It  was  held  that  the  judgment 
conclusively  established  the  relation  of  debtor 
and  creditor  between  the  parties  and  all  cred- 
itors as  to  the  justness  and  amount  of  the 
debt,  and  could  not  be  attacked  except  for 
fraud  and  collusion.  Many  other  authorities 
might  be  cited.  There  are  opinions  (some  in 
our  own  courts)  in  which  there  are  declara- 
tions tending  to  a  different  conclusion,  but  we 
are  of  opinion  that  the  true  rule  is  that  an- 
nounced by  us  in  this  opinion. 

There  is  not  an  averment  in  the  present  bill, 
presenting  a  fact  why  the  complainant  in  the 
foreclosure  suit  was  not  entitled  to  relief, 
that  was  not  brought  forward  in  defense  of 
the  bill  to  foreclose  the  mortgage,  or  in  de- 
fense of  the  suit  upon  the  note  in  the  court  of 
law,  and  adjudicated  in  those  suits,  except 
that  of  fraud  and  collusion  in  procuring  the 
decree  of  foreclosure.  We  cannot  open  and 
retry  the  case  upon  facts  which  have  been 
finally  settled.  The  fact  that  the  mortgage 
debt  was  contracted,  and  the  mortgage  to  se- 
cure it  was  executed  prior  to  the  date  of  the 
judgments  upon  which  complainants  rely  for 
relief,  or  the  creation  of  the  debts  upon  which 
they  were  rendered,  is  not  controverted.  The 
validity  of  the  mortgage  and  the  justness  of 
tbe  debt,  are  res  adjudicate  by  the  judgment 
and  decree  of  foreclosure.  We  need  scarcely 
add  that  complainants'  evidence  falls  far 
abort  of  establishing  fraud  or  collusion  in  the 
procurement  of  either.  There  is  no  error,  and 
tbe  decree  must  be  affirmed. 


CROSSTHWAITE  et  al.  CALDWELL  et  al. 
(Supreme  Court  of  Alabama.  April  11,  1895.) 
Landlord  and  Tenant— Pabtial  Eviction  bt 

LaNDLOBD — LlABILITT  FOB  RBST— JOBfSDIOTfOH 

or  Citt  Coubt— Amount  Claimed— Amount 

or  Judgment. 

1.  Where  the  landlord  of  an  office  building 
ihuta  off  the  electric  lights  in  the  halls,  and 
abandons  the  use  of  the  elevator,  contrary  to 


the  terms  of  a  lease,  the  tenant,  by  remaining  in 
the  building,  renders  himself  liable  for  rent  on 
the  basis  of  the  changed  condition  of  the  build- 
ing. 

2.  Where  the  amount  claimed  in  the  city 
court  is  sufficient  to  give  the  court  jurisdiction, 
the  fact  that  judgment  is  granted  for  an  amount 
less  than  the  minimum  of  its  jurisdiction  is  im- 
material. 

Appeal  from  Birmingham  city  court,  Jef- 
ferson county;  W.  W.  Wilkerson,  Judge. 

Action  by  H.  M.  Caldwell  and  others 
against  J.  D.  Crossthwaite  and  another  for 
rent  Judgment  was  rendered  for  plaintiffs, 
and  defendants  appeal.  Affirmed. 

Defendants  rented  a  room  on  the  second 
floor  of  a  building,  known  in  the  city  of 
Birmingham  as  the  "Office  Building,"  and 
owned  by  the  plaintiffs,  for  one  year,  from 
October  1,  1891,  to  September  30,  1892.  The 
contract  price  for  the  rent  of  the  room  was 
$15  per  month.  About  four  months  before 
the  end  of  tbe  term,  the  owners  of  the  build- 
ing stopped  running  the  elevator  in  said 
building,  and  shut  off  the  lights;  but  the 
tenants  did  not  thereupon  abandon  the  use 
and  occupancy  of  the  room,  but  continued 
to  occupy  and  use  the  whole  of  it  to  the  end 
of  the  term  for  which  It  was  rented;  but 
they  refused  to  pay  rent  for  the  time  they 
occupied  the  room  after  the  elevator  was 
stopped  and  the  lights  shut  off.  Thereupon 
the  owners  of  the  building  brought  the  pres- 
ent suit  against  their  said  tenants  to  recov- 
er $60,  as  the  amount  alleged  to  be  due  them 
for  the  rent  of  said  room  for  four  months. 
The  defendants  pleaded  the  general  issue, 
and,  by  special  plea,  that  it  was  part  of  the 
agreement  for  tbe  rental  of  said  room  that 
the  plaintiff  should  keep  the  elevator  run- 
ning in  said  building  during  the  term  of  the 
lease,  and  defendants  should  have  the  use 
thereof,  and  that  the  office  and  hall  In  front 
thereof  should  be  lighted  by  the  plaintiffs 
with  three  electric  lights;  but  that  the 
plaintiffs  had  not  complied  with  their  part 
of  the  contract  of  rental,  and  had  stopped 
the  elevator  and  shut  off  the  electric  lights 
about  four  months  before  the  expiration  of 
the  term,  had  deprived  the  defendants  of 
the  use  thereof  for  the  remainder  of  the 
term,  and  that  "the  defendants  were  thereby 
evicted  from  a  portion  of  said  premises." 
The  plaintiffs  demurred  to  this  special  plea 
on  the  ground  that  to  be  evicted  from  a  por- 
tion of  the  rented  premises  is  not  an  answer 
to  the  complaint,  the  plea  failing  to  show 
that  the  defendants  abandoned  all  of  the 
premises.  This  demurrer  was  sustained, 
and  the  defendants  duly  excepted  to  such 
ruling.  On  the  trial  of  the  cause,  as  Is 
shown  by  the  bill  of  exceptions,  the  evi- 
dence introduced  tended  to  show  the  facts 
above  set  out;  and  the  court,  hearing  the 
cause  without  the  intervention  of  a  jury, 
rendered  judgment  in  favor  of  the  plaintiffs 
for  $44.55. 

James  A  Mitchell,  for  appellants.  Ward 
&  John,  for  appellees. 
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McCLELLAN,  J.  We  esteem  it  to  be  the 
settled  doctrine  of  this  court,  though  op- 
posed to  the.  decisions  of  many  other  courts, 
that  "when  a  landlord  enters,  and  dispos- 
sesses the  tenant  of  a  part  of  the  premises, 
a  discharge  of  the  entire  rent  will  not  re- 
sult, unless  it  be  shown  that  the  tenant  sur- 
rendered or  abandoned  the  possession  en- 
tirely," and  that,  in  such  case,  "the  rent  is 
discharged  only  pro  tanto,  to  the  extent  of 
the  value  of  the  use  and  occupation  of  the 
part  of  the  premises  of  which  the  tenant  is 
dispossessed,  if  he  remain  in  undisturbed 
possession  of  the  residue."  Crommelin  v. 
Thiess,  31  Ala.  412;  Chamberlain  v.  God- 
frey, 50  Ala.  530;  Warren  v.  Wagner,  75 
Ala.  188;  Cook  v.  Anderson,  85  Ala.  99,  4 
South.  713.  This  doctrine  is  not  inequita- 
ble, and  we  shall  not  disturb  or  depart  from 
it  Assuming  that  the  facts  of  this  case 
show  the  partial  dispossession  of  the  de- 
fendants, they  continued  to  use  and  occupy 
the  residue  of  the  premises,  and  the  city 
court  properly  held  them  liable  for  the  rent 
pro  tanto. 

The  plaintiffs  counted  on  a  bona  fide  claim 
for  a  debt  of  $60,  an  amount  within  the  Ju- 
risdiction of  the  city  court  This  claim  de- 
termined the  jurisdiction,  and  the  fact  that 
on  the  pleadings  and  proof,  the  court  found 
an  amount  less  than  the  minimum  limit  of 
jurisdiction,  is  of  no  consequence.  12  Am. 
&  Eng.  Enc.  Law,  p.  283  et  seq.  Affirmed. 


LEFTWICH  LUMBER  CO.  et  «1.  v.  FLOR- 
ENCE MUTUAL  BUILDING,  LOAN 
&  SAVINGS  ASS'N. 

(Supreme  Court  of  Alabama.    Not.  15,  1894.) 

Res  Judicata— Mechanics'  Libns— Assignment- 
Notice  or  Claim— Vbkimcation— 
Waivbk— Priorities. 

1.  On  suit  by  a  mortgagee  to  have  his  mort- 
gage lien  on  the  land  declared  superior  to  assert- 
ed mechanics'  liens,  a  judgment  foreclosing  the 
liens  in  actions  to  which  plaintiff  was  not  a 
party  is  not  binding  on  plaintiff. 

2.  Under  Code,  $  3047,  providing  that  any 
claim  for  which  a  lien  is  provided  may  be  as- 
signed, and  investing  the  assignee  with  all  the 
rights  and  remedies  of  the  original  holder  of 
the  lien,  an  assignment  of  a  claim  carries  with 
it  the  lien  for  its  enforcement 

3.  Under  Code,  §  3022,  requiring,  on  filing 
of  a  mechanic's  lien,  a  verified  statement  con- 
taining a  true  account  of  the  demand  secured, 
a  statement  by  the  assignee  of  a  material  man's 
claim  that  the  amount  claimed  was  for  material 
furnished,  and  that  the  owner  had  admitted 
the  correctness  of  the  claim  by  accepting  the 
order  for  the  sum  named  in  the  claim,  and  ac- 
knowledging that  it  was  due  for  such  material, 
is  sufficient. 

4.  Code,  §  3022.  requiring,  on  filing  of  a  me- 
chanic's lien,  the  claimant,  or  "some  other  per- 
son having  knowledge  of  the  facts."  to  file  a 
statement  of  the  claim,  is  satisfied  when  the 
person  making  the  statement  swears  that  he 
has  such  personal  knowledge,  though  in  fact  he 
has  not;  and  if  the  facts  sworn  to  in  fact  exist 
\he  lien  is  perfected. 

5.  A  claim  for  material  furnished  in  build- 


ing tw»  houses  under  separate  contracts,  filed 
as  a  lien  against  one  of  the  buildings,  is  invalid 
as  against  a  mortgagee  of  the  building,  though 
the  owner  has  consented  to  a  decree  establish- 
ing the  lien  in  a  suit  by  the  claimant  against 
him. 

6.  The  acceptance  by  a  material  man  of 
notes  of  the  owner  of  a  building  for  material 
furnished,  payable  within  the  time  allowed  for 
filing  lien,  is  not  a  waiver  of  the  right  to  file 
liens  or  to  enforce  liens  already  filed. 

7.  A  mortgagee  seeking  to  have  his  mort- 
gage lien  declared  superior  to  mechanics'  liens 
cannot  urge  that  notes  given  by  the  owner  for 
the  material  furnished  were  held  by  the  me- 
chanic lienors  when  the  action  to  foreclose  their 
lien  was  brought 

8.  An  order  granting  a  stay  of  execution  on 
a  judgment  foreclosing  a  mechanic's  lien  does 
not  destroy  the  lien. 

9.  Code,  S  3019,  makes  mechanics'  liens  on 
the  land  superior  to  the  liens  of  mortgages  there- 
of executed  after  commencement  of  the  work 
for  which  the  mechanics*  liens  are  filed.  Held 
that  on  suit  to  have  a  mortgage  lien  declared 
superior  to  mechanics'  Hens,  the  burden  of  prov- 
ing the  commencement  of  the  work  prior  to  the 
execution  of  the  mortgage  is  on  a  defendant 
lienor,  and  evidence  by  nim  that  work  was  com- 
menced before,  and  by  the  owner  that  it  was 
not  commenced  till  after,  the  date  of  the  mort- 
gage, justifies  a  finding  that  the  mortgage  lien 
is  a  superior  hen. 

Appeal  from  chancery  court,  Lauderdale 
county;  Thomas  Cobbs,  Judge. 

Bill  by  the  Florence  Mutual  Building, 
Loan  &  Savings  Association  against  the 
Leftwich  Lumber  Company  and  others  to 
have  a  mortgage  lien  declared  superior  to 
mechanics'  and  material  men's  Hens.  From 
a  decree  for  plaintiff,  defendants  appeal. 
Reversed. 

On  the  29th  day  of  April,  1889,  T.  J.  Ross 
executed  to  the  Florence  Mutual  Building, 
Loan  &  Savings  Association  a  mortgage  on 
a  certain  lot  in  the  town  of  Florence,  Ala., 
to  secure  a  loan  made  to  him  by  said  asso- 
ciation of  $900.  On  June  8, 1889,  he  executed 
a  second  mortgage  on  the  same  property  to 
the  said  association  to  secure  an  additional 
loan  of  $750  made  by  the  association  to  his 
wife;  and  on  September  16,  1889,  he  execut- 
ed a  third  mortgage  to  the  said  association 
on  the  same  property  to  secure  an  addition- 
al loan  of  $900  to  one  F.  S.  Mallory.  The 
note  which  was  given  to  evidence  the  first 
of  these  indebtednesses  was  signed  by  said 
T.  J.  Ross;  the  note  for  the  second  loan  was 
signed  by  Alice  E.  Ross,  T.  J.  Ross  express 
ing  thereon  his  written  consent  for  his  wife 
to  execute  said  note;  and  the  note  for  the 
third  loan  was  signed  by  F.  S.  Mallory  and 
T.  J.  Ross  and  wife.  The  evidence  of  Ross 
shows  that  the  money  was  borrowed  for  the 
purpose  of  building  a  house  on  the  lot  con- 
veyed In  the  mortgage,  and  was  so  used. 
The  mortgage  executed  on  April  29,  1889. 
was  recorded  on  May  1,  1889,  and  $400  of 
the  borrowed  money  was  on  that  day  paid 
over  to  the  said  T.  J.  Ross.  Ross  contract- 
ed with  Alligor  &  Golightly  to  build  the 
house  on  said  lot  on  April  20,  1889;  but  the 
exact  date  of  the  commencement  of  the 
building  under  said  contract  was  a  disputed 
question,  and  the  evidence  in  reference 
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thereto  was  In  direct  conflict  The  facta  In  i 
reference  to  the  filing  of  the  claims  of  me- 
chanics' and  material  men's  liens  by  Alligor 
&  Golightly,  the  Leftwlch  Lumber  Company, 
from  whom  much  of  the  material  used  In 
the  construction  of  said  house  was  obtained, 
and  by  William  Wilier,  from  whom  other 
material  was  obtained,  are  sufficiently  stat- 
ed hi  the  opinion.  On  March  8, 1880,  a  con* 
sent  judgment  was  entered  in  the  circuit 
court  of  Lauderdale  in  favor  of  the  Left- 
wlch Lumber  Company  for  $962.92,  being 
the  amount  of  the  order  referred  to  in  the 
opinion,  and  an  attorney's  fee  of  $75,  stipu- 
lated for  In  the  note  mentioned,  given  to  the 
Leftwlch  Lumber  Company.  This  judgment 
established  the  lien  sought  to  be  obtained 
by  the  suit,  and  also  contained  an  order  stay- 
ing the  issue  of  an  execution  thereon  for  60 
days.  The  purpose  and  prayer  of  the  bill 
are  also  stated  in  the  opinion.  The  priority 
of  the  mortgages  executed  to  the  complain- 
ant, the  Florence  Mutual  Building,  Loan  & 
Savings  Association,  is  asserted  in  the  bill, 
both  on  account  of  the  priority  as  to  the 
time  of  the  execution  of  said  mortgages,  and 
for  alleged  Irregularities  in  the  lien  claimed 
by  the  material  men,  and  also  on  account  of 
alleged  defects  In  the  judgment  and  decrees. 
The  alleged  defects  in  the  judgment  and  in 
the  foundation  of  the  lien,  by  which  the  bill 
claims  that  the  judgment  is  void,  may  be 
thus  summarised:  (1)  That  the  statement 
for  the  lien,  filed  In  the  office  of  the  Judge  of 
probate,  did  not  contain  a  just  and  true  ac- 
count of  the  demand  which  was  alleged  to 
constitute  the  lien  on  the  building  and  lot; 

(2)  that  no  itemised  statement  of  the  ac- 
count was  filed  in  the  statement  for  the  lien; 

(3)  that  neither  the  contract,  nor  any  of  its 
items,  for  the  building  of  the  house  between 
Alligor  &  Golightly,  the  contractors,  and 
Ross,  the  owner,  were  set  forth  in  the  said 
statement  of  the  lien;  (4)  that  the  state- 
ment of  the  lien  Is  not  verified  by  a  person 
having  personal  knowledge  of  the  facts,  and 
as  the  statute  directs  and  prescribes;  (5) 
the  judgment  enforcing  the  lien  embraces 
an  attorney's  fee,  which  was  included  In  the 
note  made  by  Ross  to  the  Leftwlch  Lumber 
Company;  (6)  the  judgment  contains  a  stay 
of  execution  for  60  days;  (7)  J.  B.  Leftwlch, 
who  verified  the  statement  for  the  lien  filed 
In  the  probate  office,  did  not  have  personal 
knowledge  of  the  facts  stated  in  said  state- 
ment; (8)  the  Leftwlch  Lumber  Company 
waived  and  relinquished  whatever  lien  they 
may  have  had  by  taking  the  note  from 
Ross,  and  by  judgment  thereon.  Such  oth- 
er facts  as  are  necessary  for  a  full  under- 
standing of  the  -questions  decided  on  this 
appeal  are  sufficiently  stated  in  the  opinion. 
On  the  final  submission  of  the  cause,  on  the 
pleadings  and  proof,  the  chancellor  decreed 
that  the  complainant  was  entitled  to  the  re- 
lief prayed  for.  The  respondents  prosecute 
the  present  appeal,  and  assign  this  final  de- 
cree as  error.  I 

v.l8so.no.4 — 4 


The*.  R.  Roulhac  and  Paul  Hodges,  for 
appellants.    Simpson  &  Jones,  for  appellee. 

McCLELLAN,  J.  This  bill  Is  filed  by  the 
Florence  Mutual  Building,  Loan  &  Savings 
Association  against  the  Leftwlch  Lumber 
Company,  Alligor  &  Golightly,  William  Wil- 
ier, T.  J.  Ross,  Alice  B.  Ross,  and  F.  S.  Mal- 
lory.  Its  purpose  is  to  have  three  certain 
mortgages,— two  of  which  were  executed  by 
T.  J.  Ross  and  Alice  B.  Ross,  and  the  third 
by  Ross  and  wife  and  said  Mall ory,— cover- 
ing a  lot  In  the  town  of  Florence,  declared  a 
first  Hen  thereon  as  against  asserted  me- 
chanics' and  material  men's  liens  of  the  sev- 
eral other  defendants;  to  enjoin  judgments 
which  the  lumber  company  and  Alligor  & 
Golightly  had  obtained  against  Ross,  who 
was  the  owner  of  the  lot,  with  condemna- 
tion of  the  lot  to  their  satisfaction;  to  enjoin 
a  decree  In  chancery  obtained  by  Wilier 
against  Ross  for  the  enforcement  of  his  al- 
leged material  man's  lien;  and  to  have  the 
premises  sold  for  the  satisfaction  of  said 
mortgages  In  priority  to  all  of  said  alleged 
liens.  The  question  of  chief  importance  in 
the  case  is  as  to  whether  the  several  me- 
chanics' and  material  men's  liens  relied  on 
by  the  respondents  were  perfected  by  appro- 
priate proceedings  in  the  probate  court,  and 
became  valid  charges  upon  the  property  in 
the  hands  of  the  several  parties  who  now  as- 
sert them.  In  determining  this  question,  the 
judgments  obtained  by  the  lumber  company 
and  Alligor  A  Golightly,  respectively,  and 
the  decree  rendered  In  favor  of  Wilier,  de- 
claring their  claims  to  be  such  liens,  and  con- 
demning the  property  to  their  satisfaction, 
are  not  to  be  taken  Into  account,  since  the 
complainant  was  not  a  party  to  those  ac- 
tions, and  is  not  bound  by  the  results  reached 
In  them.  15  Am.  &  Eng.  Enc.  Law,  p.  165; 
Toung  v.  Stouts,  74  Ala.  574.  The  facts  nec- 
essary to  be  stated  In  respect  of  the  claim  of 
the  lumber  company  are  the  following:  T. 
J.  Ross,  the  owner  of  the  lot,  entered  into  a 
contract  with  Alligor  &  Golightly  to  build  a 
house  thereon.  When  the  bouse  was  com- 
pleted, there  was  a  balance  due  the  builders 
of  about  $ 1,250.  They  owed  the  Leftwlch 
Lumber  Company  $863.69  for  lumber  used 
in  the  building,  and  for  this  sum  they  gave 
the  lumber  company  an  order  on  Ross,  which 
the  latter  accepted.  Ross  subsequently  exe- 
cuted a  note  at  80  days  to  the  lumber  com- 
pany for  $500  of  this  amount  No  part  of 
this  $863.69  was  ever  paid  to  the  lumber 
company,  and  on  February  10,  1890,  within 
the  statutory  period,  the  lumber  company 
filed  a  statement  in  the  office  of  the  judge  of 
probate  claiming  a  "lien  on  the  lot  in  ques- 
tion, and  upon  the  building  situated  thereon, 
to  secure  the  payment  of  eight  hundred  and 
sixty-three  dollars  and  sixty-nine  cents 
($863.69),  being  the  amount  due  and  admit* 
ted  to  be  due  Alligor  &  Golightly,  the  orig- 
inal contractors,  for  said  building,  on  their 
contract,  after  deducting  all  just  credits,  ac 
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cording  to  a  Just  and  true  account  thereof, 
hereto  attached  and  marked  Exhibits  A.,  B., 
and  C,  which  said  amount  was  on  the  4th 
day  of  September,  1880,  assigned  by  said  Alli- 
gor &  Golightly  to  said  lumber  company,  and 
they  were  thereby  invested  with  all  the 
rights  of  said  Alligor  &  Golightly."  The 
statement  further  avers  that  "T.  J.  Ross,  of 
Florence,  Ala.,  is  the  owner  of  said  prem- 
ises"; and  Is  signed  "Leftwich  Lumber  Co., 
per  J.  B.  Leftwich,  Gen.  M'g'r  Leftwich 
Lumber  Co."  And  it  is  verified  by  said  J. 
B.  Leftwich,  who  swears  "that  he  has  per- 
sonal knowledge  of  the  matters  and  things 
stated  in  the  foregoing  statement,  and  that 
they  are  true  to  the  best  of  his  knowledge 
and  belief."  The  exhibits  to  this  statement 
are:  (A)  The  order  of  Alligor  &  Golightly 
on  Ross  to  pay  the  lumber  company  $863.30, 
"due  them  for  all  material  they  furnished 
for  your  house  on  Ironside  street,"  etc,  with 
direction  to  charge  the  same  to  the  account 
of  "the  drawers";  (B)  Ross*  note  for  $500 
of  the  amount  of  the  order;  and  «3)  this  ac- 
count: "T.  J.  Ross,  with  Leftwich  Lumber 
Co.,  Sept.  14th,  1889.  To  arat  assigned  by  Al- 
ligor &  Golightly,  $863.60." 

Several  objections  are  made  to  the  suffi- 
ciency of  this  statement  to  perfect  a  lien 
upon  the  house  and  lot  in  question,  under 
section  3022  of  the  Code.  It  is  said  that  nei- 
ther the  statement  itself  nor  the  facts 
aliunde  show  that  the  lumber  company  was 
the  assignee  of  Alligor  &  Gollghtly's  lien. 
We  cannot  concur  in  this  position.  It  is  not 
disputed  that  there  was  an  efficacious  assign- 
ment by  Alligor  &  Golightly  of  a  part  of 
their  claim  against  Ross,  for  which  a  lien 
existed  in  their  favor,  Ross  himself  having 
assented  to  the  assignment  And  it  is  pro- 
vided by  our  statute  that  "any  claim  for 
which  a  lien  Is  provided  in  this  chapter 
[creating  liens  in  favor  of  mechanics  and  ma- 
terial men]  may  be  assigned;  and  the  as- 
signee shall  be  thereby  invested  with  all  the 
rights  of  the  original  holder  of  the  Hen,  and 
be  entitled  to  all  his  remedies  to  enforce 
them."  Code,  |  8047.  If  this  section  means 
anything.  Its  meaning  is  that  the  assign- 
ment of  the  claim,— the  debt,— without  more, 
carries  with  it  the  assignment  of  the  Hen  for 
its  enforcement  And,  given  the  assignabil- 
ity of  the  debt  the  lien,  It  seems,  would  fol- 
low It  even  in  the  absence  of  express  stat- 
utory provision  to  that  effect  Phil.  Mech. 
Liens,  8  55a;  Westmoreland  v.  Foster,  60 
Ala.  448.  Again,  it  is  insisted  that  the  state- 
ment filed  by  the  lumber  company  is  Insuffi- 
cient to  perfect  the  embryonic  Hen,  In  that  it 
does  not  set  forth  an  itemized  account  of 
the  claim  against  Ross,  for  which  a  Hen  is 
asserted.  The  statute  requires  the  state- 
ment to  contain  "a  just  and  true  account  of 
the  demand  secured  by  the  lien,  after  all 
Just  credits  have  been  given,"  etc.  It  ap- 
pears from  the  statement  and  its  exhibits 
that  the  amount  claimed,  $803.60,  was  for 
material  furnished  for  the  building  of  the 


house  sought  to  be  subjected,  and  that  Ross 
admitted  the  correctness  of  the  claim  In  all 
respects  by  accepting  Alligor  &  Gollghtly's 
order  for  that  sum  and  specifying  that  it  was 
due  for  such  material.  And  it  is  clearly 
shown  that  this  amount  for  material  was 
due  from  Ross  originally  to  Alligor  &  Go- 
lightly, and  then  by  assignment  to  the  lum- 
ber company.  There  was  no  necessity  for 
an  itemization  of  this  account  A  just  and 
true  account  of  a  demand  is  not  necessarily 
a  statement  of  the  items  of  the  original  in- 
debtedness. The  statute  does  not  require 
itemization.  The  demand  here  is  for  $863.60 
for  material  used  In  the  erection  of  a  certain 
building,  and  this  statement  of  the  demand, 
this  account  of  the  demand,  the  statement 
filed  shows,  was  admitted  by  Ross  to  be 
just  and  correct  and  so  it  is  shown  to  have 
been  by  the  evidence.  The  statement  in  our 
opinion,  was  sufficient  Alnslie  v.  Cohn,  16 
Or.  863,  10  Pac.  07;  Heston  v.  Martin.  11 
Cal.  41;  Br  en  nan  v.  Swasey,  16  CaL  141; 
Selden  v.  Meeks,  17  Cal.  120;  Lonkey  v. 
Wells,  16  Nev.  271;  Davis  v.  Hines,  6  Ohio 
St  473;  Oilman  v.  Gard,  20  Ind.  201;  Bank 
v.  Curtiss,  18  Conn.  342.  The  verification  of 
this  statement  is  as  follows:  "State  of  Ala- 
bama, Lauderdale  County:  This  day  per- 
sonally appeared  before  me,  B.  C.  Crow,  a 
notary  pubUc  in  and  for  the  state  and  county 
aforesaid,  J.  B.  Leftwich,  gen.  m'g'r  of  Left- 
wich Lumber  Co.,  who,  being  duly  sworn, 
says  he  is  gen.  manager  of  the  Leftwich 
Lumber  Co.,  and  that  he  has  personal  knowl- 
edge of  the  matters  and  things  stated  in  the 
foregoing  statement,  and  that  they  are  true 
to  the  best  of  his  knowledge  and  belief. 
Feb.  10th,  1800.  E.  0.  Crow,  Notary  Public." 
This  affidavit  is  unlike  that  held  to  be  an  in- 
sufficient verification  of  a  mechanic's  lien 
statement  in  Corrugating  Co.  v.  Thacher,  87 
Ala.  458,  6  South.  366.  In  this:  Here  the 
affidavit  affirms  that  the  affiant  has  per- 
sonal knowledge  of  the  facts  contained  in 
the  statement  and  that  they  are  true  to  the 
best  of  that  personal  knowledge,  and  that  he 
beUeves  them  to  be  true;  while  In  that  case 
there  was  no  affirmation  of  personal  knowl- 
edge at  all,  but  only  that  the  statement  was 
true  to  the  best  of  affiant's  knowledge  and 
belief.  The  difference  is  obvious  and  Im- 
portant There,  to  place  the  construction 
most  favorable  to  the  lien  on  the  affidavit 
it  could  not  mean  more  than  that  the  affiant 
knew  some  of  the  facts,  and  believed  others, 
without  knowing  them  to  be  true.  Here,  if 
the  affiant  did  not  have  personal  knowledge 
of  all  the  facts,  he  has  sworn  falsely;  and 
the  perjury  Is  none  the  less  flagrant  because 
of  the  further  assertion  that  he  believed 
these  facts,  which  he  has  sworn  he  knows 
to  be  true,  to  be  as  stated.  The  verification 
is,  In  our  opinion,  sufficient  It  shows  on  its 
face  that  the  affiant  had  personal  knowledge 
of  the  facta  stated.  Code,  8  3022.  The  state- 
ment tiled  being  sufficient  in  form  and  sub- 
stance, and  being  verified  by  a  person  who 
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swears  he  has  personal  knowledge  of  the 
facts  stated  in  it,  the  lien  was  thereby  per- 
fected, and  became  at  once  a  valid  charge 
npon  the  property  described  for  the  amount 
claimed,  if,  as  a  matter  of  abstract  fact,  its 
statements  were  time;  and  this  whether,  in 
point  of  extrinsic  fact,  the  affiant  actually 
knew,  as  he  swore  he  did,  that  they  were 
true  or  not.  It  is  the  filing  and  verification 
of  the  statement  that  fixes  the  Hen  so  far 
as  ex  parte  action  can  have  that  effect  If 
the  statement  is  sufficient  in  its  facts,  and 
the  verification  is  of  the  truth  of  such  facts, 
without  more,  in  cases  of  this  sort,  or  of 
their  truth  to  the  knowledge  of  the  affiant, 
the  lien  exists,  perfected  in  the  sense  that  if 
the  statement  is  true,  and  shown  to  be  so  on 
the  trial  for  its  enforcement.  It  is  enforcea- 
ble, though  it  may  be  the  affiant  swore  false- 
ly in  respect  of  having  personal  knowledge 
of  the  correctness  of  the  statement  So  far 
as  the  verification  goes,  the  purposes  of  the 
statute  are  subserved  when  the  correctness 
of  the  statement  is  attested  by  the  purging 
of  the  conscience  of  the  affiant  in  the  asser- 
tion by  him  under  oath  that  the  statement 
is  true.  This,  and  not  the  abstract  fact  of 
truth,  is  the  condition  in  this  respect  upon 
which  the  lien  is  perfected.  We  do  not  un- 
derstand that  there  is  anything  in  the  Case 
of  Corrugating  Co.,  supra,  opposed  to  tnls 
view;  certainly  nothing  in  what  was  de- 
cided in  that  case.  And  our  conclusion  is 
that  It  was  wholly  Immaterial  to  the  exist- 
ence of  the  lien  of  the  Leftwlch  Lumber 
Company  whether  J.  B.  Leftwlch,  who  swore 
to  it  as  upon  personal  knowledge,  in  fact 
had  such  knowledge  or  not  if,  as  is  the  fact 
the  statement  itself  was  true.  This  disposes 
of  the  objections  to  the  lien  of  the  lumber 
company,  as  we  understand  them. 

The  claim  of  lien  and  statement  filed  by 
William  Wilier  was  against  two  entirely  dis- 
tinct lots,  and  the  houses  thereon,  situated  in 
different  parts  of  the  town  of  Florence,  in  a 
gross  sum,  for  materials  supplied  to  Alllgor 
&  Golightly,  who  built  both  houses,  but  un- 
der distinct  contracts.  The  whole  gross  sum 
is  sought  to  be  collected  by  the  enforcement 
of  the  •opposed  lien  against  the  house  in- 
volved here,  and  the  consent  decree  in  the 
case  of  Wilier  v.  Ross  adjudged  this  snm  to 
be  a  lien  upon  this  house  and  lot  and  or- 
dered the  same  sold  in  satisfaction  thereof. 
It  does  not  appear  by  the  statement  of  the 
claim  filed  in  the  office  of  the  judge  of.  pro- 
bate what  part  of  the  gross  amount  claimed 
was  for  materials  used  in  the  building  of  this 
house.  Very  clearry,  in  principle  and  upon 
all  authority,  the  statement  thus  filed  was 
wholly  bad  and  inefficacious  to  fix  a  lien  up- 
on either  of  the  lots  and  houses  in  question. 
FhiL  Mech.  Liens,  §8  376,  377,  and  authori- 
ties there  cited;  15  Am.  &  Eng.  Enc  Law, 
pp.  120,  121.  The  other  objections  to  the  lien 
claimed  by  Wilier  need  not  be  considered. 
AUigor  &  Golightly,  after  assigning  $883.69 
of  their  claim  against  Ross  to  the  lumber 


company,  and  something  like  $185  to  Wilier, 
had  a  balance  of  $200  due  on  the  contract 
price  for  the  building  of  this  house.  For  this 
they  filed  a  claim  and  statement  for  a  lien. 
The  objection  to  the  validity  of  their  alleged 
lien  proceeds  upon  the  supposed  insufficiency 
of  the  statement  as  in  the  case  of  the  Left- 
wlch Lumber  Company.  What  we  said  in 
reference  to  the  statement  filed  by  said  com- 
pany will  suffice  to  show  the  grounds  of  our 
conclusion  that  the  statement  of  AUigor  & 
Golightly  was  sufficient  to  perfect  the  Hen 
claimed  by  them. 

The  taking  of  Ross'  notes  severally  by  the 
lumber  company  and  AUigor  &  Golightly  for 
tbe  balance  due  them  respectively,  payable 
within  the  period  prescribed  for  tbe  filing  of 
the  statement  of  their  claims  in  the  office  of 
the  probate  judge,  was  not  a  waiver,  and  did 
not  work  a  destruction  of  their  inchoate  Hens. 
15  Am.  &  Eng.  Enc  Law,  pp.  105-107.  And 
whether  these  notes  were  surrendered  to  Ross 
on  or  before  the  actions  brought  to  foreclose 
the  liens  is  a  question  in  which  the  present 
complainant  has  no  interest  Like  the  de- 
fense of  usury  attempted  to  be  made  by  the 
respondents  against  the  mortgages  of  com- 
plainant this  was  a  matter  of  which  Ross 
alone  had  a  right  to  complain.  An  execution 
at  law  is  an  order  to  the  sheriff  to  levy  and 
sell  for  the  payment  of  a  judgment;  and  for 
the  purposes  of  levy  and  sale  to  that  end  it  is 
a  lien  on  the  property  of  the  defendant  The 
plaintiff  in  judgment  and  execution  may  con- 
trol the  officer  in  respect  of  his  acts  under  it 
He  has  the  power  to  direct  the  officer  not  to 
levy  the  writ  at  all  or  for  a  given  period  of 
time.  When  such  a  direction  is  given,  the 
officer  no  longer  has  authority  to  levy  the 
writ  It  is  no  longer  an  order  to  him  to  pro- 
ceed to  make  the  money  adjudged  to  the 
plaintiff.  It  is  dormant.  It  is  lifeless.  And 
with  its  destruction  In  this  way,  as  well  as 
any  other,  its  Hen  upon  the  property  of  the 
defendant  also  dies,  and  Is  as  if  it  had  never 
existed.  There  is  no  Hen  because  there  is  no 
execution,  which  is  the  source  of  life  to  the 
lien.  The  Hen  which  the  Leftwlch  Lumber 
Company  had  upon  the  premises  involved 
here  existed  before  and  exists  since  the  ren- 
dition of  the  personal  judgment  against  Ross, 
and  the  order  of  condemnation  made  as  a 
part  of  the  entry  of  that  judgment  wholly  in- 
dependently both  of  the  judgment  and  that 
order.  The  utter  destruction  of  both  would 
not  prejudice  this  Hen.  It  Is  the  creation  of 
the  statute,  springing  Into  existence  upon  the 
concurrence  of  certain  facts  and  conditions, 
among  which  is  neither  the  judgment  against 
Ross  personally  nor  the  judgment  condemn- 
ing this  property  to  be  sold  for  the  satisfac- 
tion of  the  lien.  The  agreement  embodied  in 
the  judgment  to  suspend  the  execution  for  60 
days  might  destroy  the  lien  of  the  judgment, 
if  the  judgment  itself  were  a  lien,— which  it 
is  not—though  the  weight  of  authority  seems 
to  be  the  other  way  (2  Freem.  Judgm.  8  383); 
and  the  suspension  of  levy  of  an  execution 
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Issued  on  the  Judgment,  by  direction  of  the 
plaintiff,  would  destroy  the  lien  thereof.  But 
neither  of  these  liens  Is  that  which  stands  in 
the  way  of  the  complainant  They  would  be 
general  liens,  given  by  statute,  other  than 
those  prescribed  for  the  lien  of  mechanics 
and  material  men  to  Judgments  and  execu- 
tions. These  would  be  dormant,  because  the 
order  to  levy  and  sell,  implied  in  a  Judgment 
when  Judgments  are  Hens,  and  expressed  In 
executions,  has  been  countermanded  by  the 
plaintiff.  But  an  order  to  sell  is  no  part  of 
a  mechanic's  lien.  This  Hen  exists  as  weU 
before  an  order  to  sell  can  be  made  as  it 
does  after  such  order  has  been  made.  And 
the  mere  postponement  by  agreement  of  the 
execution  of  such  order  cannot  destroy  or  af- 
fect the  Hen  of  the  Leftwich  Lumber  Com- 
pany, the  existence  of  which  in  nowise  de- 
pends upon  the  existence  of  the  order.  It 
might  as  well  be  said  that  if,  In  a  decree  to 
foreclose  a  mortgage,  there  is  incorporated,  at 
the  suggestion  and  request  of  the  complain- 
ant, a  direction  that  the  defendant  be  allowed 
60  days,  before  steps  towards  a  sale  shall  be 
taken,  to  pay  the  mortgage  debt,  the  lien  of 
the  mortgage  as  against  Junior  incumbrances 
is  thereby  destroyed,  as  to  say  that  the  order 
suspending  the  Judgment  in  this  case  for  60 
days  operates  to  destroy  the  lien  of  the  lum- 
ber company.  The  Hen  of  mechanics  and  ma- 
terial men  "as  to  the  land  shall  have  priority 
over  all  other  liens,  mortgages  or  incum- 
brances created  subsequently  to  the  com- 
mencement of  the  work  on  the  building  or 
Improvement,  or  repairs  thereto;  and  as  to 
the  building  or  improvement,  It  shall  have 
priority  over  all  other  liens,  mortgages  or  in- 
cumbrances whether  existing  at  the  time  of 
such  work  or  subsequently  created."  Code,  5 
3019.  The  first  of  the  complainant's  mort- 
gages on  the  lot  of  land  here  Involved  was 
executed  on  April  29, 1889.  Whether  the  work 
had  then  commenced  on  the  building  erected 
thereon  by  Alligor  &  Golightly  is  a  mooted 
question  In  the  case.  The  complainant  hav- 
ing priority  under  this  mortgage  unless  work 
had  been  commenced  at  the  time  it  was  exe- 
cuted, and  the  fact  that  work  had  then  be- 
gun, if  it  be  a  fact,  being  pecuUarly  within 
the  knowledge  of  the  contractors,  who  are  de- 
fendants to  the  bill,  along  with  other  parties 
claiming  through  them,  we  are  of  the  opinion 
that  the  burden  of  proving  It  was  upon  the 
defendants.  The  fact,  from  complainant's 
point  of  view,  was  negative  In  character,  and 
best  known  to  the  respondents.  This  burden 
has  not  been  discharged.  Golightly  swears 
that  work  had  been  commenced  before  April 
29th,  and  Ross  swears  that  nothing  whatever 
towards  the  erection  of  tbe  building  was  done 
on  or  before  that  day.  And  the  testimony  of 
each  is  given  with  like  circumstantiality,  and 
is  equally  direct  and  positive.  If  there  is 
augbt  to  turn  the  scales  out  of  this  equipoise, 
It  is  the  fact  that  Golightly  is  Interested  in 
establishing  a  date  prior  to  April  29th  as  the 
beginning  of  the  work,  and  Toss'  Interest  is 


equally  balanced,  so  that  be  would  neither 
gain  nor  lose  by  either  determination  of  this 
issue  of  fact;  and  this  fact  goes  to  the  favor 
of  the  complainant  Upon  these  considera- 
tions, we  are  of  opinion  that  the  mortgage  of 
April  29,  1889,  Is  entitled  to  priority  of  satis- 
faction out  of  the  lot  itself  to  the  liens  of  the 
Leftwich  Lumber  Company  and  Alligor  St 
Golightly. 

It  results  from  the  foregoing  views  and 
conclusions  that  the  decree  of  the  chancery 
court  must  be  reversed.  The  cause  will  be 
remanded  for  final  decree  and  proceedings 
thereunder  in  that  court  Reversed  and  re- 
manded. 


WILLIAMS  et  al.  v.  CROCKER. 

(Supreme  Court  of  Florida.   July  26,  1895.) 

Assignment  for  Benefit  or  Creditors  —  Im- 
peachment at  Law — Garnishment  or  Assignee 

—  Partial  Assignments  and  Preferment  or 
Creditors  Forbidden— Assignment  Law  Man- 
datory—Copartnership  Assignment. 

L  The  provision  of  the  assignment  law 
(chapter  3891,  Acts  of  1889)  requiring  the  as- 
signor to  make  oath  to  the  effect  that  he  had 
placed  in  the  hands  of  his  assignee  all  of  his 
property,  of  all  kinds  whatsoever,  was  manda- 
tory, and  a  failure  to  make  such  oath  rendered 
an  assignment  inoperative  and  void. 

2.  The  practice  is  well  established  that  the 
validity  of  a  deed  of  assignment,  made  for  the 
benefit  of  creditors,  and  alleged  to  be  fraudu- 
lent or  void,  may  be  tested  and  tried  in  a  court 
of  law  upon  an  issue  made  between  a  creditor 
and  the  assignee  summoned  as  garnishee  under 
the  provisions  of  law  relating  to  garnishments; 
and  in  the  trial  of  such  issue,  if  the  assignment 
is  found  to  be  fraudulent,  ineffectual,  or  void, 
the  garnishing  creditor  should  recover  against 
the  assignee  the  amount  found  in  his  hands 
under  such  void  assignment  at  the  time  of  the 
service  of  the  writ  up  Lo  the  extent  of  such 
creditor's  claim. 

3.  The  evident  purpose  of  said  assignment 
law  (chapter  3891)  was  to  prohibit  partial  as- 
signments for  the  benefit  of  creditors  in  this 
state,  and  to  prohibit  therein  the  preferment  of 
one  creditor  over  another.  Where  a  deed  of  as- 
signment made  by  a  firm  of  copartners  for  the 
benefit  of  their  creditors  conveyed  to  the  as- 
signee nothing  but  .the  joint  property  of  the 
firm,  without  including  also  the  property  of  the 
individuals  composing  the  firm,  it  was  a  partial 
assignment  only,  and  void  under  this  statute  re- 
quiring a  conveyance  of  all  the  debtors'  prop- 
erty. 

(Syllabus  by  the  Court) 

,  Appeal  from  circuit  court,  St  Johns  county. 

Action  by  Susan  T.  Williams  and  Samuel 
T.  Williams  against  George  W.  Glbbs  and 
others.  Pending  suit  plaintiffs  brought  gar- 
nishment against  George  A.  Crocker.  Judg- 
ment in  garnishment  against  plaintiffs,  and 
they  appeal.  Reversed. 

W.  A.  MacWUUams  and  M.  C.  Jordan,  for 
appellants. 

TAYLOR,  J.  In  the  year  1890  the  appel- 
lants herein,  as  plaintiffs  below,  sued  George 
W.  Glbbs,  Charles  F.  Hopkins,  Jr.,  and  The- 
odore H.  Livingston,  as  copartners,  doing 
business  under  the  firm  name  of  the  St. 
Johns  County  Savings  Bank  &  Real-Estate 
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Exchange,  In  assumpsit  for  recovery  of  a 
money  deposit  made  with  said  firm,  and  on 
January  30,  1881,  recovered  final  judgment 
against  said  firm  upon  a  default  for  $220.91. 
Pending  the  said  suit  the  plaintiffs  therein 
sued  out  a  writ  of  garnishment,  and  caused 
the  same  to  be  served  upon  the  appellee 
herein,  George  A.  Crocker,  requiring  him,  In 
the  usual  form  of  such  writs,  to  set  forth 
upon  oath  what  goods  and  chattels,  rights 
and  credits,  money  or  effects  were  in  his 
hands,  custody,  or  control,  at  the  time  of  the 
service  of  such  writ  or  since,  belonging  to 
the  said  defendant  firm,  and  in  what  sum 
he  was  indebted  to  them.  To  this  writ  the 
garnishee  answered,  denying  that  he  was 
indebted  to  the  said  firm,  or  to  any  of  its 
members,  in  any  sum,  and  denying  that  be 
had  in  his  hands,  custody,  or  control  any 
of  their  property.  To  this  answer  of  the 
garnishee  the  plaintiffs  interposed  a  trav- 
erse, and  the  issue  thus  joined  was  submit- 
ted to  the  court  for  its  decision,  a  jury  being 
waived,  by  consent  and  agreement  of  the 
parties  in  writing,  upon  the  following  agreed 
state  of  facts:  (1)  The  said  Susan  T.  Wil- 
liams, in  a  joint  action  with  the  said  Samuel 
T.  Williams,  her  husband,  against  the  said 
George  W.  Gibbs,  Charles  F.  Hopkins,  Jr., 
rnd  Theodore  H.  Livingston,  partners,  doing 
a  private  banking  business  under  the  firm 
name  and  style  of  the  St.  Johns  County 
Savings  Bank,  has  recovered  judgment  in 
this  court  against  the  said  defendants  in 
the  sum  of  $213.18  damages,  and  $7.73  costs 
of  suit,  on  the  80th  day  of  January,  A.  D. 
1881,  and  at  the  time  of  the  commencement 
of  said  suit,  to  wit,  the  6th  day  of  November, 

A.  D.  1880,  sued  out  a  summons  of  garnish- 
ment to  the  said  George  A,  Crocker,  assignee 
of  the  said  defendant,  and  Individually. 
(2)  The  said  garnishee  has  filed  his  answer, 
and  the  same  has  been  traversed.  (3)  The 
articles  of  assignment  under  which  the  said 
garnishee  obtained  control  and  custody  and 
possession  of  the  property  of  the  said  de- 
fendants are  hereto  annexed  as  Exhibits  A, 

B,  and  O.  (4)  That  the  said  George  A. 
Crocker,  by  virtue  of  said  articles,  obtained 
property  of  the  said  defendants  of  the  pres- 
ent value  of  about  $1,600.  That,  at  the  time 
of  the  execution  of  Exhibit  A,  said  partners 
owned  and  possessed  Individual  property, 
aside  from  said  partnership  property,  and 
were  indebted  individually  to  divers  per- 
sons. (5)  If  the  court  shall  adjudge  the  said 
papers  purporting  to  be  articles  of  assign- 
ment to  be  void,  then  these  plaintiffs  are  en- 
titled to  judgment  against  said  Crocker,  de- 
fendant garnishee,  and  the  court  may  enter 
up  judgment  accordingly,  subject  to  such 
rights  of  review,  appeal,  etc.,  as  the  respect- 
ive parties  would  have  if  the  case  had  been 
tried  by  a  jury.  (6)  The  said  garnishee  has 
filed  the  bond,  and  the  assignors  the  affida- 
vit, as  In  their  belief  is  required  by  chapter 
1881  of  the  Laws  of  Florida,  the  sufficiency 
of  which  the  court  may  pass  upon. 


The  exhibits  A,  B,  and  0,  referred  to  by  the 
court  as  part  of  the  aboTe  agreed  statement 
of  facts,  with  the  schedules  and  affidavits 
thereto,  are  as  follows: 

Exhibit  A.  . 

"George  W.  Gibbs  et  al.,  Copartners,  to 
George  A.  Crocker. 

"Assignment  tor  the  Benefit  of  Creditors. 

'This  indenture,  made  this  81st  day  of 
October,  A.  D.  1800,  by  and  between  George 
W.  Gibbs,  Charles  F.  Hopkins,  Jr.,  and  Theo- 
dore H.  Livingston,  the  two  former  of  St 
Johns  county,  Fla.,  and  the  latter  of  Duval 
county,  Fla.,  as  copartners  under  the  firm 
and  style  of  the  SL  Johns  County  Savings 
Bank,  of  the  first  part,  and  George  A. 
Crocker,  of  St.  Johns  county  aforesaid,  of 
the  second  part,  witnesseth:  That  whereas, 
the  aforesaid  copartnership  firm  has  become 
embarrassed,  and  is  no  longer  able  to  pay 
its  debts  In  full,  but  is  desirous  of  having 
its  property  applied  ratably  to  the  payment 
of  its  debts,  so  far  as  such  property  will  pay 
the  same,  now,  in  consideration  of  the  prem- 
ises, and  of  one  dollar  to  them  in  hand  paid 
by  the  party  of  the  second  part,  at  or  before 
the  ensealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  confessed,  the 
parties  of  the  first  part  have  granted,  bar- 
gained, sold,  conveyed,  assigned,  transferred, 
and  set  over,  and  by  these  presents  do  grant, 
bargain,  sell,  convey,  assign,  transfer,  and 
set  over,  unto  the  party  of  the  second  part, 
the  following  described  property,  to  wit,  all 
the  property,  both  real  and  personal  prop- 
erty, interests,  goods,  wares,  merchandise, 
credits,  and  things  in  action,  whether  legal 
or  equitable,  and  all  the  estate  of  every  kind 
and  description  whatsoever  of  the  said  co- 
partnership firm,  the  St.  Johns  County  Sav- 
ings Bank;  to  have  and  to  hold  the  same, 
and  each  and  every  part  thereof,  to  him, 
his  heirs,  and  assigns,  in  trust,  nevertheless, 
to  and  for  the  uses  and  purposes  following, 
to  wit:  To  ask,  demand,  receive,  and  sue 
for  and  collect,  at  law  or  otherwise,  in  the 
same  manner  as  parties  of  the  first  part 
might  or  could  do  in  their  own  right,  all 
debts,  dues,  claims,  and  demands  held  or 
owned  by  said  copartnership  firm  against 
any  and  all  persons  or  corporations  whatso- 
ever; to  proceed  to  dispose  of  all  the  prop- 
erty of  the  said  copartnership  firm  to  the 
best  interest  of  all  parties  concerned,  either 
at  public  or  private  sale,  as  to  him  may 
seem  best,  and  convert  the  same  into  money; 
and  to  pay  and  apply  the  moneys  of  said 
firm  on  hand  at  the  date  hereof,  and  the 
moneys  so  collected  and  received  as  afore- 
said, in  the  manner  following,  to  wit:  To 
pay,  firstly,  the  reasonable  cost  and  expense 
of  executing  the  assignment  herein  and 
hereby  made,  and  carrying  out  the  trust 
herein  created;  secondly,  to  pay,  out  of  any 
sum  remaining,  all  debts  owing  by  said  co- 
partnership firm  in  full,  whether  the  same 
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be  due  or  not,  and,  If  there  shall  not  be  suffi- 
cient moneys  to  pay  all  such  debts  in  full, 
then  to  apply  such  moneys  in  payment  of 
such  debts  equally  and  ratably  in  propor- 
tion to  the  respective  amounts  thereof;  and, 
thirdly,  If,  after  payiug  all  the  debts  and, 
liabilities  of  said  copartnership  firm  in  full, 
there  shall  be  left  any  residue  of  the  moneys 
aforesaid,  then  to  pay  such  residue  in  equal 
and  ratable  proportions  to  the  parties  of  the 
tirst  part  hereto,  their  heirs  and  assigns. 
Provided,  nevertheless,  that  the  party  of  the 
second  part  shall  not  proceed  to  dispose  of 
the  property  hereby  assigned,  or  to  collect 
the  debts  due  to  said  copartnership  firm,  or 
pay  out  to  the  creditors  of  said  firm  any 
moneys  on  hand  at  the  date  hereof,  until 
he  shall  have  given  and  filed  the  bond  re- 
quired In  and  by  section  4  of  chapter  3891 
of  the  Laws  of  Florida,  and  shall  have  given 
notice  by  publication  to  the  creditors  of  said 
firm,  and  by  mail,  as  required  in  and  by  sec- 
tion 6  of  chapter  3891  aforesaid.  A  sched- 
ule of  property  of  said  firm,  so  far  as  now 
known,  Is  hereby  annexed,  marked  'Ex.  A.' 
and  made  part  hereof.  In  consideration  of 
the  premises,  the  party  of  the  second  part 
accepts  the  trust  herein  reposed  in  him,  and 
covenants  and  agrees  that  he  will  perform 
and  discharge  the  duties  of  assignee  herein 
imposed  upon  him,  as  herein  prescribed  and 
according  to  law,  to  the  best  of  his  ability. 
In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  affixed  their 
seals  the  day  and  year  first  above  written. 
"The  St.  Johns  Co.  Savings  Bank.  [SeaL] 
"George  W.  Gibbs.  [Seal.] 
"Chas.  P.  Hopkins,  Jr.  [Seal] 
"Theodore  H.  Livingston.  [Seal] 
"George  A.  Crocker.  [Seal.] 

"Signed,  sealed,  and  delivered  in  presence 
of  us.  And  we  certify  in  the  same  manner 
as  parties  of  the  first  might  or  could  do  in 
their  own  right,'  interliuing  page  2,  line  8, 
before  execution;  also,  23  words  referring 
to  Ex.  A,  interlined  page  8,  before  execution; 
also,  'able,'  page  1,  line  13,  and  'savings,' 
page  1,  line  8,  and  page  2,  line  3,  inserted 
before  execution. 

"B.  C.  Rude. 

"Henry  Galllard.** 

"State  of  Florida,  St.  Johns  County— ss.: 
On  this  21st  day  of  October,  A.  D.  1890,  be- 
fore me  personally  came  George  W.  Gibbs, 
Charles  F.  Hopkins,  Jr.,  Theodore  H.  Liv- 
ingston, and  George  A.  Crocker,  to  me  well 
known,  and  known  to  be  the  same  persons 
described  In  and  who  executed  the  forego* 
lng  assignment  for  the  benefit  of  creditors 
and  acceptance  thereof,  and  duly  and  sev- 
erally acknowledged  that  they  executed  the 
same.  Witness  my  hand  and  official  seal, 
the  day  and  year  last  above  written. 

"[Seal.]     Henry  Gaillard,  Notary  Public." 

"Ex.  A,  referred  to  in  the  annexed  as- 
signment,—a  statement  and  schedule  of  the 


(Fla. 

property  and  assets  of  the  St.  Johns  Coun- 
ty Savings  Bank: 

Cash  and  cash  items  on  hand   $516  83 

Notes,  bills,  and  claims  against  divers 
rsons  of  doubtful  or  no  value,  nom- 
al  value  $261.05,  actual  value. ...    000  00 
Notes  at  U.  S.  Bank  in  New  York, 
$4,100,  deposited  as  collateral  for  a 
debt  of  $3,500;  amount  available  as 

assets  for  payment  of  debts   600  00 

Notes  secured  by  mortgages.  $4,700  of 
nominal  value;  deduct  $200  for  in- 


sufficient securities  and  makers  In- 
solvent, leaves  as  assets  available 

for  debts   4,600  00 

Good  notes  and  claims  unsecured. . . .    312  00 

Furniture  in  bank   75  00 

Safe  in  bank,  value  $500,  subject  to  a 
mortgage  of  $300;  leaves  available 

as  assets  to  pay  debts   200  00 

Notes  of  divers  persons,  utterly  worth- 
less, nominal  value  $500,  estimated 
value,  actual   000  00 


Add  2  lots  in  Buena  Esparranza,  St 

Augustine,  held  on  contract  of  pur- 
chase by  T.  H.  Livingston  for  the 
St  Johns  County  Savings  Bank, 
subject  to  unpaid  purchase  price. . .     800  00 

Total  $6303  00 

"St  Johns  Co.  Savings  Bank. 
"George  W.  Gibbs. 
"Charles  F.  Hopkins,  Jr. 
"Theodore  H.  Livingston.** 

Exhibit  B. 

"Charles  F.  Hopkins,  Jr.,  to  George  A. 

Crocker. 

"Assignment 
"This  Indenture,  made  this  8th  day  of  No- 
vember, A.  D.  1890,  by  and  between  Charles 
F.  Hopkins,  Jr.,  of  St.  Johns  county,  state 
of  Florida,  party  of  the  first  part,  and 
George  A.  Crocker,  of  the  same  county,  par- 
ty of  the  second  part,  witnesseth:  That 
whereas,  the  party  of  the  first  part  has  be- 
come financially  embarrassed,  and  unable 
to  pay  his  debts  in  full,  or  as  they  may  be- 
come due,  but  is  desirous  of  having  his 
property  applied  to  the  payment  of  his  said 
debts  ratably  In  proportion  to  the  several 
amounts  thereof;  and  whereas  said  party 
of  the  first  part  is  also  a  member  of  the  co- 
partnership firm  known  as  4he  St  Johns 
County  Savings  Bank,  which,  becoming 
likewise  insolvent,  has  made  an  assignment 
to  said  George  A.  Crocker  for  the  benefit  of 
copartnership  creditors,  and  It  Is  probable 
that  the  copartnership  assets  will  not  suffice 
to  pay  the  firm  debts  in  full,  thus  leaving  a 
deficiency  for  which  any  residue  of  first  par- 
ty's estate  left  after  paying  his  individual 
debts  would  be  liable,  and  first  party  Is  de- 
sirous of  having  any  such  residue  applied 
In  liquidating  any  such  deficiency:  Now,  in 
consideration  of  the  premises,  and  of  one 
dollar  to  him  In  hand  paid  by  the  party  of 
the  second  part,  whereof  he  hereby  con- 
fesses the  receipt,  the  party  of  the  first  pan 
hath  bargained,  sold,  assigned,  transferred, 
set  over,  granted,  and  conveyed,  and  by 
these  presents  doth  bargain,  sell,  assign, 
transfer,  set  over,  grant,  and  convey,  onto 
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the  party  of  the  second  part,  all  the  prop- 
erty and  estate  of  the  party  of  the  first 
part,  both  real  and  personal,  wherever  situ- 
ate, and  of  every  kind  and  character  what- 
soever,   lands,   tenements,  hereditaments, 
goods,  chattels,  credits,  and  things  In  ac- 
tion, whether  legal  or  equitable,  excepting 
only  snch  property  as  Is  exempted  by  law 
from  forced  sale;  to  have  and  hold  the 
same,  and  each  and  every  part  thereof,  unto 
the  party  of  the  second  part,  In  trust,  never- 
theless, to  and  for  the  uses  and  purposes 
following,  to  wit:  To  ask,  demand,  receive, 
collect,  and  recover,  by  law  or  otherwise,  In 
the  same  manner  as  party  of  the  first  part 
might  or  could  do  In  his  own  right  If  this 
assignment  had  not  been  made,  all  debts 
owing  to  party  of  first  part;  to  dispose  of 
all  the  property  mentioned  in  this  deed  of 
assignment  to  the  best  interests  of  all  par- 
ties concerned,  either  at  public  or  private 
sale,  as  to  him  may  seem  best,  and  convert 
the  same  into  money;  and  to  pay  and  ap- 
ply the  moneys  received  by  him  from  such 
collections  and  the  disposal  of  such  prop- 
erty, plus  the  moneys  of  first  part  on  hand 
at  the  making  of  and  transferred  by  this  as- 
signment, in  manner  following,  to  wit: 
Firstly,  to  pay  the  reasonable  cost  and  ex- 
pense of  executing  this  deed  of  assignment, 
and  of  carrying  out  the  trust  thereby  im- 
posed upon  him;  secondly,  If  there  be  any 
residue  left  of  the  moneys  received  by  him 
as  aforesaid  after  paying  such  cost  and  ex- 
pense, then  to  pay  in  full  all  the  Just  debts 
of  the  party  of  the  first  part,  whether  the 
same  be  due  or  not;  and  if  such  residue 
shall  not  be  sufficient  to  pay  all  such  debts 
in  full,  then  to  apply  such  residue  in  pay- 
ment thereof  ratably,  and  in  proportion  to 
the  several  amounts  thereof,  respectively; 
thirdly,  if,  after  paying  In  full  all  the  Just 
debts  of  party  of  first  part,  there  shall  be 
left  in  the  hands  of  party  of  second  part 
any  residue  of  the  moneys  collected  and  re- 
ceived by  him  as  aforesaid,  then  to  pay  in 
full  the  Just  debts  of  the  copartnership  firm 
known  as  the  St.  Johns  County  Savings 
Bank  which  shall  remain  unpaid  at  the  time 
when  such  residue  shall  be  ascertained,  or, 
if  snch  residue  shall  not  be  sufficient  to  pay 
such  debts  in  full,  then  to  apply  such  resi- 
due in  payment  thereof  ratably  In  propor- 
tion to  the  several  amounts  thereof,  respec- 
tively; fourthly,  If,  after  paying  In  full  all 
the  matters  hereinbefore  provided  to  be 
paid,  there  shall  be  left  In  the  hands  of  the 
party  of  the  second  part  any  residue  of  the 
moneys  so  collected  and  received  by  him  as 
aforesaid,  then  to  pay  such  residue  over  to 
the  party  of  the  first  part,  his  heirs,  execu- 
tors, or  assigns.    And,  to  enable  the  party 
of  the  second  part  the  more  effectually  to 
carry  out  the  trust  herein  and  hereby  cre- 
ated, the  party  of  the  first  part  hereby 
makes,  constitutes,  and  appoints  the  party 
of  the  second  part  his  true  and  lawful  at- 


torney. In  his  name,  place,  and  stead,  or 
otherwise,  as  may  be  proper,  to  sign,  seal, 
execute,  and  deliver  any  and  all  Instru- 
ments In  writing  necessary  or  proper  in  the 
execution  of  said  trust,  and  to  do  any  and 
all  other  acts  necessary  In  the  premises  to 
the  proper  and  lawful  carrying  out  of  said 
trust;  provided,  nevertheless,  that  nothing 
herein  contained  shall  direct  or  require  the 
party  of  the  second  part  to  collect  the  debts 
owing  to  first  party,  or  to  dispose  of  his 
property  as  hereinbefore  prescribed,  until 
the  provisions  contained  In  sections  one  (1) 
to  six  (6),  Inclusive,  of  chapter  8891  of  the 
Laws  of  Florida,  have  been  compiled  with. 
In  consideration  of  the  premises,  the  party 
of  the  second  part  accepts  the  assignment 
herein  made,  and  the  trust  herein  imposed 
upon  him,  and  covenants  and  agrees  that  he 
will  faithfully  discharge  the  duties  of  as- 
signee herein  devolved  upon  him,  to  the  best 
of  bis  ability.  And  the  party  of  the  first 
part  has  hereunto  annexed  a  schedule  of  all 
property  belonging  to  him  at  the  date  here- 
of, not  exempt  by  law  from  forced  sale,  as 
also  of  what  he  claimed  to  be  so  exempt, 
and,  having  signed  the  same,  makes  It, 
marked  'Exhibit  A,'  a  part  hereof.  In  wit- 
ness whereof,  the  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first 
above  written. 

"C.  F.  Hopkins,  Jr.  [Seal.] 
"George  A.  Crocker.  [Seal.] 

"Signed,  sealed,  and  delivered  in  presence 
of  us.  And  we  certify  'all  debts  owing  to 
party  of  first  part,'  line  20,  page  2,  before  ex- 
ecuting. 

"J.  W.  Allen. 

"D.  L.  Dunham." 

"State  of  Florida,  St  Johns  County— ss.: 
On  this  8th  day  of  November,  A.  D.  1890, 
before  me  personally  came  Charles  F.  Hop- 
kins, Jr.,  and  George  A.  Crocker,  to  me  well 
known  to  be  the  same  persons  described  in 
and  who  executed  the  foregoing  assignment, 
and  duly  and  severally  acknowledged  that 
they  executed  the  same  Witness  my  hand 
and  official  seal,  the  day  and  year  last  above 
written. 

"[Seal.]  J.  W.  Allen,  Clk.  Cir.  Of 

"Exhibit  A,  schedule  of  property  of 
Charles  F.  Hopkins,  referred  to  in  the  an- 
nexed assignment,  so  far  as  the  same  can 
be  ascertained: 

118  acres  of  land  in  St.  Johns  county, 
in  range  29  east,  the  title  to  which 
stands  in  my  wife's  name,  but  of 
which  I  am  the  equitable  owner,  and 
which  I  am  to  convey  to  my  said  as- 
signee by  deed  from  self  and  wife; 
value  $250  00 

"Dated  November  8th,  1S90. 

"40  acres  of  the  above  118  acres  is  situate 
In  township  7  S.,  R.  29  E.;  40  acres  in  T.  5 
S.,  R.  27  E.;  and  38  acres  in  T.  7  S.,  R.  28 
B.  C.  F.  Hopkins,  Jr." 
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Exhibit  O. 

"George  W.  Glbbs  to  George  A.  Crocker. 

"Assignment 

"This  Indenture,  made  this  8th  day  of  No- 
vember, A.  D.  1890,  by  and  between  George 
W.  Glbbs,  of  St  Johns  county,  state  of  Flor- 
ida, part  of  the  first  part,  and  George  A. 
Crocker,  of  the  same  county,  party  of  the 
second  part,  wltnesseth:  That  whereas,  the 
party  of  the  first  part  has  become  financial- 
ly embarrassed,  and  unable  to  pay  his  debts 
in  full  or  as  they  become  due,  but  is  de- 
sirous of  having  his  property  applied  to  the 
payment  of  his  said  debts  ratably  In  propor- 
tion to  the  several  amounts  thereof;  and 
whereas,  said  party  of  the  first  part  is  also 
a  member  of  the  copartnership  firm  known 
as  the  St  Johns  County  Savings  Bank, 
which,  becoming  likewise  insolvent,  has 
made  an  assignment  to  said  George  A. 
Crocker  for  the  benefit  of  creditors,  and  It 
ts  probable  that  the  copartnership  assets  will 
not  suffice  to  pay  the  firm  debts  in  full,  thus 
leaving  a  deficiency  for  which  any  residue 
of  first  party's  estate  left  after  paying  his 
individual  debts  would  be  liable,  and  first 
party  Is  desirous  of  having  any  such  residue 
applied  in  liquidating  any  such  deficiency: 
Now,  in  consideration  of  the  premises,  and  of 
one  dollar  to  him  in  hand  paid  by  the  party 
of  the  second  part,  whereof  he  hereby  con- 
fesses the  receipt,  the  party  of  the  first  part 
hath  bargained,  sold,  assigned,  transferred, 
set  over,  granted,  and  conveyed,  and  by  these 
presents  doth  bargain,  sell,  assign,  transfer, 
set  over,  grant,  and  convey,  unto  the  party 
of  the  second  part,  all  the  property  ana  es- 
tate of  the  party  of  the  first  part,  both  real 
and  personal,  wherever  situate,  and  of  every 
kind  and  character  whatsoever,  lands,  ten- 
ements, hereditaments,  goods,  chattels,  cred- 
its, and  things  hi  action,  whether  legal  or 
equitable,  excepting  only  such  property  as 
is  exempted  by  law  from  forced  sale;  to 
have  and  hold  the  same,  and  each  and  every 
part  thereof,  unto  the  said  party  of  the  sec- 
ond part,  In  trust,  nevertheless,  to  and  for 
the  uses  and  purposes  following,  to  wit:  To 
ask,  demand,  receive,  collect,  and  recover, 
by  law  or  otherwise,  in  the  same  manner  as 
party  of  the  first  part  might  or  could  do  in 
his  own  right  if  this  assignment  had  not 
been  made,  all  debts  owing  to  party  of  first 
part;  to  dispose  of  all  the  property  men- 
tioned In  this  deed  of  assignment  to  the  best 
interests  of  all  parties  concerned,  either  at 
public  or  private  sale,  as  to  him  may  seem 
best,  and  convert  the  same  into  money;  and 
to  pay  and  apply  the  moneys  received  by 
him  from  such  collections  and  the  disposal 
of  such  property,  plus  the  moneys  of  first 
party  on  hand  at  the  making  of  deed  trans- 
ferred by  this  deed  of  assignment  in  manner 
following,  to  wit:  Firstly,  to  pay  the  rea- 
sonable, proper,  and  lawful  cost  and  expense 
of  executing  this  deed  of  assignment  and 


carrying  out  the  trust  thereby  Imposed  upon 
him;  secondly,  if  there  be  any  residue  left 
of  the  moneys  received  by  him  as  aforesaid 
after  paying  such  cost  and  expense,  then  to 
pay  in  full  all  the  just  debts  of  the  party  of 
the  first  part,  whether  the  same  be  due  or 
not,  and,  if  such  residue  shall  not  be  suffi- 
cient to  pay  all  such  debts  in  full,  then  to 
apply  such  residue  in  payment  thereof  rata- 
bly and  in  proportion  to  the  several  amounts 
thereof,  respectively;  thirdly,  if,  after  pay- 
ing in  full  all  the  just  debts  of  the  party  of 
the  first  part,  there  shall  be  left  In  the  hands 
of  party  of  second  part  any  residue  of  the 
moneys  collected  and  received  by  him  as 
aforesaid,  then  to  pay  in  full  the  just  debts 
of  the  copartnership  firm  known  as  the  St. 
Johns  County  Savings  Bank  which  shall  re- 
main unpaid  at  the  time  when  such  residue 
shall  be  ascertained,  or,  if  such  residue  shall 
not  be  sufficient  to  pay  such  debts  in  full, 
then  to  apply  such  residue  in  payment  there- 
of ratably  in  proportion  to  the  several 
amounts  thereof,  respectively;  fourthly,  if, 
after  paying  in  full  all  the  matters  herein- 
before provided  to  be  paid,  there  shall  be 
left  in  the  hands  of  the  party  of  the  second 
part  any  residue  of  the  moneys  so  collected 
and  received  by  him  as  aforesaid,  then  to 
pay  such  residue  over  to  the  party  of  the  first 
part,  his  heirs,  executors,  or  assigns.  And, 
to  enable  the  party  of  the  second  part  tne 
more  effectually  to  carry  out  the  trust  here- 
in and  hereby  created,  the  party  of  the  first 
part  hereby  makes,  constitutes,  and  appoints 
the  party  of  the  second  part  his  true  and 
lawful  attorney,  in  his  name,  place,  and 
stead,  or  otherwise,  as  may  be  proper,  to 
sign,  seal,  execute,  and  deliver  any  and  all 
instruments  in  writing  necessary  or  proper 
in  the  execution  of  said  trust,  and  to  do  any 
and  all  other  acts  necessary  in  the  premises 
to  the  proper  and  lawful  carrying  out  of  said 
trust;  provided,  nevertheless,  that  nothing 
herein  contained  shall  direct  or  require  tne 
party  of  the  second  part  to  collect  the  debts 
owing  to  first  party  or  to  dispose  of  his  prop- 
erty as  hereinbefore  prescribed  until  the  pro- 
visions contained  in  sections  one  (1)  to  six 
(6),  Inclusive,  of  chapter  3891  of  the  Laws  of 
Florida  have  been  complied  with.  In  con- 
sideration of  the  premises,  the  party  of  the 
second  part  accepts  the  assignment  herein 
made  and  the  trust  herein  imposed  upon 
him,  and  covenants  and  agrees  that  he  will 
faithfully  discharge  the  duties  of  assignee 
herein  devolved  upon  him  to  the  best  of  his 
ability.  And  the  party  of  the  first  part  has 
hereunto  annexed  a  schedule  of  all  property 
belonging  to  him  at  the  date  hereof,  not  ex- 
empt by  law  from  a  forced  sale,  as  also  what 
he  claims  to  be  so  exempt,  and,  having  signed 
the  same,  makes  it,  marked  'Ex.  A,*  a  part 
hereof.  In  witness  whereof,  the  parties  have 
hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written. 

"George  W.  Glbbs.  [Seal.] 
••George  A.  Crocker.  [Seal.] 
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"Signed,  sealed,  and  delivered  In  presence 
of  us.  And  we  certify  'to  the  proper  and 
lawfully  carrying  out  of  said  trust,*  Inter- 
lined page  4,  line  20,  before  execution. 

"J.  W.  Allen,  Clk.  Clr.  Ct 

"D.  L.  Dunham." 

"State  of  Florida,  St.  Johns  County.  On 
this  8th  day  of  Norember,  A  D.  1890,  before 
me  personally  came  George  W.  Glbbs  and 
George  A.  Crocker,  to  me  well  known  to  be 
the  same  persons  described  In  and  who  exe- 
cuted the  foregoing  assignment,  and  duly 
and  severally  acknowledged  that  they  exe- 
cuted the  same.  Witness  my  hand  and  offi- 
cial seal,  the  day  and  year  last  above  written. 

"[Seat]  J.  W.  Allen,  Clk.  Clr.  Ct" 

"Ex.  A,  schedule  of  property  of  George 
W.  Glbbs,  as  nearly  as  the  same  can  now  be 
ascertained,  referred  to  In  the  annexed  as- 
signment 

About  580  acres  of  land  in  T.  4 

sooth,  of  range  20  E.,  in  the  state 

of  Florida,  known  as  the  "Diego 

Tract,"  the  title  of  which  stands 

in  my  wife's  name,  but  of  which 

I  am  the  equitable  owner,  and 

which  I  am  to  transfer  to  my  said 

assignee  by  deed  from  self  and 

wife;  value  $12,000  00 

Mortgaged  to  Bank  of  Jackson yi lie 

for   7,000  00 

Value  of  equity  of  redemption  (es- 
timated)  9  5,000  00 

"Dated  November  8th.  1800. 

"George  W.  Glbbs." 

The  court  upon  this  statement  of  facta  ren- 
dered judgment  in  favor  of  the  garnishee,  dis- 
missing him  without  day,  and  awarding 
him  a  recovery  of  costs.  From  this  judg- 
ment the  plaintiffs  have  appealed  here. 

The  error  assigned  Is  that  the  judgment  is 
contrary  to  law  and  the  evidence.  The  prac- 
tice seems  to  be  well  established  that  the 
validity  of  a  deed  of  assignment  made  for 
the  benefit  of  creditors,  and  alleged  to  be 
fraudulent  or  void,  may  be  tried  in  a  court  of 
law,  upon  an  issue  made  between  a  creditor 
and  the  assignee  summoned  as  garnishee,  un- 
der the  provisions  of  law  relating  to  gar- 
nishments. Lee  v.  Tabor,  6  Mo.  322;  Moss 
v.  Humphrey,  4  G.  Greene,  443;  Dawson  v. 
Coffey,  12  Or.  513,  8  Pac  838;  Bank  v.  Lana- 
han,  60  Md.  477;  May  v.  Walker,  85  Minn. 
194,  28  N.  W.  252;  Hardcastle  v.  Fisher,  24 
Mo.  70;  Bishop  v.  Hart,  28  Vt  71;  Keep  v. 
Sanderson,  2  Wis.  42.  And  these  authorities 
maintain  that  In  the  trial  of  such  Issue,  if 
the  assignment  Is  found  to  be  fraudulent,  void, 
or  ineffectual,  the  garnishing  creditors  should 
recover  against  the  assignee  the  amount 
found  In  his  hands  under  such  void  assign- 
ment at  the  time  of  the  service  of  the  writ, 
op  to  the  extent  of  the  creditor's  claim. 

It  Is  contended  for  the  appellant  plaintiffs 
that  the  deed  of  assignment  here  made  by  the 
partnership  firm  composed  of  Glbbs,  Hop- 
kins, and  Livingston  is  void  upon  Its  face 


for  the  following  reasons:  (1)  Because  It  Is 
a  partial  assignment  only;  that  It  undertakes 
and  purports  only  to  convey  to  the  assignee 
for  the  benefit  of  the  creditors  of  the  firm  the 
partnership  property,  and  on  Its  face  does 
not  assign  or  carry  to  the  assignee  any  prop- 
erty that  may  be  owned  individually  by  the 
members  of  the  firm.  (2)  Because  it  makes 
no  provision  for  the  payment  of  any  individ- 
ual debts  that  may  be  owing  by  the  mem- 
bers of  the  firm,  but  provides,  to  the  exclu- 
sion of  any  creditors  of  the  Individual  mem- 
bers of  the  firm,  that,  after  the  partnership 
debts  shall  be  paid,  any  balance  remaining 
In  the  hands  of  the  assignee  shall  then  revert 
to  and  be  paid  over  to  the  members  of  the 
firm  In  equal  proportion.  (3)  Because  the 
deed  of  assignment  Is  not  verified  by  the  as- 
signors in  accordance  with  the  provisions  of 
our  assignment  statute  (chapter  3891,  Laws), 
approved  May  31,  1889,  In  force  at  the  time 
this  assignment  was  made.  It  Is  further  con- 
tended for  the  appellants  that  the  two  deeds 
of  assignment  referred  to  as  Exhibits  B  and 
G,  made  by  Glbbs  and  Hopkins,  members 
of  the  firm,  of  their  Individual  property,  do 
not  cure  the  defects  of  the  assignment  by 
the  firm,  and  are  void  upon  their  face  (1)  be- 
cause they  are  not  verified  In  compliance 
with  the  said  assignment  law;  (2)  because 
only  two  members  of  the  firm  assign  their  in- 
dividual property,  leaving  the  other  member, 
Livingston,  still  in  possession  and  control  of 
any  property  he  may  individually  own;  and 
(3)  because  the  deed  of  assignment  by  the 
firm  provides  for  the  return  to  the  assignors 
of  any  surplus  of  the  firm's  assets  after  the 
payment  of  the  firm's  debts,  to  the  exclusion 
of  the  creditors  of  the  Individual  members  of 
the  firm,  and  these  two  assignments  by  the 
members  of  the  firm  make  no  provision  for 
the  distribution  of  that  surplus,  If  any  such 
there  shall  be,  among  the  creditors  of  the 
Individuals  composing  that  firm;  and  (4)  be- 
cause the  assignment  by  the  firm,  and  those 
made  by  its  members,  Glbbs  and  Hopkins, 
were  not  made  at  the  same  time,  but  had  sev- 
eral days  Intervening  between  the  making 
thereof. 

Before  proceeding  to  the  discussion  of  the 
questions  raised,  we  deem  it  proper  to  say 
that  the  grounds  or  reasons  upon  which  the 
ruling  of  the  court  below  was  based  are 
not  stated  or  disclosed  by  the  record  before 
us,  and  that  no  submission  of  the  cause,  by 
brief  or  otherwise,  has  been  made  here  on 
behalf  of  the  appellee.  Our  consideration 
of  the  case  must  therefore  be  confined  to  a 
decision  of  the  question  as  raised  and  pre- 
sented by  the  counsel  for  the  appellant  upon 
the  record  before  us,  without  considering  the 
case  In  any  other  aspect  than  that  In  which 
It  Is  presented.  Kennedy  v.  McKee,  142  U. 
S.  606,  12  Sup.  Ct  303. 

The  provisions  of  the  assignment  law  (chap- 
ter 3891,  Acts  1889)  that  bear  upon  the  ques- 
tions raised  as  to  the  validity  of  the  deeds 
of  assignment  here  are  as  follows: 
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"Section  1.  That  no  assignment  made  for  the 
benefit  of  creditors  shall  be  valid  in  this 
state  except  the  same  shall  be  in  writing  and 
shall  provide  for  an  equal  distribution  of  all 
the  assignor's  real,  mixed  and  personal  prop- 
erty, except  such  as  is  exempted  by  law 
from  forced  sale,  among  the  several  creditors 
of  the  said  assignor,  in  equal  proportion,  ac- 
cording to  their  respective  demands, 

"Sec.  2.  That  the  said  assignor  shall  make 
and  subscribe  an  oath  in  writing  before  any 
officer  authorized  to  administer  oaths,  of  the 
-county  in  which  he  lives  and  does  business, 
or  of  the  county  or  counties  wherein  is  sit- 
uated the  property  assigned,  not  more  than 
ten  days  after  said  assignment,  that  he  has 
placed  or  assigned,  and  the  true  intention  of 
his  assignment  was  to  place  in  the  hands  of 
his  assignee,  all  of  his  property  of  every  de- 
scription, except  such  as  is  exempt  by  law 
from  forced  sale,  to  be  divided  among  his 
creditors  in  proportion  to  their  respective  de- 
mands. 

"Sec  3.  That  both  the  said  deed  of  as- 
signment and  oath  of  assignor  shall  be  re- 
corded in  the  office  or  offices  of  the  clerk  or 
clerks  of  the  county  or  counties  in  which  the 
property  that  is  assigned  is  situated.  •  •  •" 

"Sec.  5.  That  any  assignor  who  shall  swear 
falsely  when  he  makes  the  oath  required  in 
section  2  of  this  act  shall  be  deemed  guilty 
of  perjury,  and  upon  conviction  thereof  shall 
be  imprisoned  in  the  state  penitentiary  not 
exceeding  twenty  years." 

It  will  be  observed  that  none  of  the  deeds 
of  assignment  here  were  accompanied  by  the 
oath  of  the  assignors  provided  for  in  section 
2  of  the  above  act  This  alone,  we  think, 
vitiated  the  deeds,  and  rendered  them  ail 
Inoperative  and  void  as  to  creditors.  Such 
provisions  in  laws  of  this  character  have  quite 
uniformly  been  held  to  be,  not  directory 
merely,  but  mandatory,  and  vltlative  of  the 
assignment  when  not  complied  with.  Hill  v. 
Alexander,  16  Lea,  496;  Cogglns  v.  Stephens, 
73  Ga.  414;  Mather  v.  McMillan,  60  Wis. 
546,  19  N.  W.  440;  Jaffray  v.  McGehee,  107 
U.  S.  361,  2  Sup.  Ct  367.  That  the  provision 
of  this  act  requiring  this  oath  to  be  made  by 
the  assignor  was  intended  by  the  legislature 
to  be  mandatory,  and  not  directory,  to  be 
complied  with  or  not  at  the  will  and  pleasure 
of  the  assignor,  we  think  is  evident  from  the 
provisions  of  the  act  quoted.  Not  only  is 
one  entire  section  of  the  act  devoted  to  a 
prescription  of  the  oath  and  what  its  contents 
shall  be,  and  an  express  limit  of  time  within 
which  It  shall  be  made,  but  another  section 
(3)  further  dwells  upon  its  importance  by 
providing  that  such  oath  shall  be  perpetuated 
of  record  along  with  the  deed  of  which  it 
speaks;  and  still  another  section  (5>  is  exclu- 
sively devoted  to  prescribing  a  special  penalty 
for  false  swearing  in  taking  such  oath.  It 
was  also,  we  think,  the  evident  purpose  of 
this  act  to  prohibit  partial  assignments  for 
the  benefit  of  creditors  In  this  state,  and 
to  prohibit  therein  the  preferment  of  one 


creditor  over  another.  The  plain  and  em- 
phatic language  of  section  1  of  the  act,  de- 
claring in  express  terms  "that  no  assign- 
ment made  for  the  benefit  of  creditors  shall  be 
valid  in  this  state  except  the  same  shall  be 
In  writing  and  shall  provide  for  an  equal 
distribution  of  all  the  assignor's  real,  mixed 
and  personal  property,  •  •  •  in  equal 
proportion,  according  to  their  respective  de- 
mands," coupled  with  the  specific  require- 
ment of  the  oath  by  the  assignor  "that  he 
has  placed  or  assigned,  and  the  true  Intention 
of  his  assignment  was  to  place  in  the  hands 
of  his  assignee,  all  of  his  property  of  every 
description,"  will  permit  of  no  other  construc- 
tion. The  assignment  executed  here  by  the 
partnership  firm  does  not  purport  to  convey 
to  the  assignee  anything  more  than  the  part- 
nership property,  and  In  express  terms  con- 
fines itself  to  partnership  property,  and  is 
fatally  obnoxious  to  our  statute,  In  that  It 
excludes  the  creditors  of  the  individual  mem- 
bers of  the  firm  from  any  participation  in  the 
partnership  property,  even  after  partnership 
debts  have  been  satisfied  in  fulL  Where  a 
deed  of  assignment  made  by  a  firm  of  copart- 
ners for  the  benefit  of  their  creditors  conveys 
to  the  assignee  nothing  but  the  joint  property 
of  the  firm,  without  Including  also  the  prop- 
erty of  the  individuals  composing  the  firm, 
the  authorities  are  quite  uniform  that  such 
assignments  are)  partial  assignments  only, 
and  void  where  the  statute  requires  a  con- 
veyance of  all  the  debtor's  property.  Thom- 
as v.  Jenks,  5  Rawle,  221;  Seaving  v.  Brink- 
erhoff,  5  Johns.  Ch.  329;  Sangston  v.  Gal- 
ther,  3  Md.  40;  Insurance  Co.  v.  Wallis,  23 
Md.  173;  Probst  v.  Weiden,  46  Ark.  405;  Hen- 
derson v.  Bliss,  8  Ind.  100;  In  re  Allen,  41 
Minn.  430,  43  N.  W.  382;  May  v.  Walker, 
35  Minn.  194,  28  N.  W.  252;  Still  v.  Focke, 
66  Tex.  715,  2  S.  W.  59;  Don  oho  v.  Fish, 
58  Tex.  164;  Kennedy  v.  McKee,  142  TJ.  S. 
606,  12  Sup,  Ct  303.  The  reasons  urged 
against  the  assignment  here  are  all  of  them 
well  taken.  It  did  not  comply  with  the 
provisions  of  our  statute  by  including  therein 
all  of  the  property  of  the  assignors,  both  part- 
nership and  individual,  and  was  not  verified 
by  the  oaths  of  the  assignors,  as  the  statute 
required;  and  it  was  therefore  inoperative 
and  void  as  to  creditors,  and  did  not  put  the 
property  of  the  assignors  beyond  the  reach  of 
creditors  by  such  remedies  as  were  open  to 
them  In  the  courts.  The  judgment  upon 
the  facts  disclosed  by  the  record,  should  have 
been  against  the  garnishee,  and  in  favor  of 
the  appellants. 

The  judgment  appealed  from  is  reversed, 
and  a  new  trial  ordered. 


FIRST  NAT.  BANK  OF  CHATTANOOGA 
v.  WILLINGHAM. 
(Supreme  Court  of  Florida.    July  18,  1895.) 
Attachment — Bbfobe  what  Officer  Madb. 
Under  the  provisions  of  chapter  998, 
Laws,  approved  December  20,  1859,  in  force  up 
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to  and  until  the  adoption,  in  1892,  of  our  Re- 
vised Statutes,  no  attachment  could  properly  is- 
aue  unless  the  party  applying  for  same,  his 
agent  or  attorney,  first  made  an  affidavit,  in 
compliance  with  the  statute,  before  the  derk  of 
the  circuit  court,  or  before  a  justice  of  the  peace. 
That  statute  expressly  confined  the  making  of 
the  prerequisite  affidavit  before  those  two  offi- 
cials, and  an  affidavit  sworn  to  before  any  other 
official  did  not  authorise  the  issuance  of  the 
writ 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  PoDc  comity; 
H.  L.  Mitchell,  Judge. 

Attachment  by  the  First  National  Bank  of 
Chattanooga  against  W.  J.  Willingham. 
Prom  a  Judgment  dismissing  the  suit,  plain- 
tiff appeals.  Affirmed. 

Thomas  McDermott  and  Hanson  &  Crosier, 
for  appellant  J.  W.  Brady  and  Frank 
Clark,  for  appellee. 

TAYLOR,  3.  On  the  2d  day  of  December, 
1890,  the  appellant  Instituted  Its  suit  by  at- 
tachment In  the  circuit  court  of  Polk  county 
against  the  appellee,  causing  the  writ  to  be 
levied  upon  divers  parcels  of  land  in  that 
county,  belonging  to  the  appellee. 

The  defendant  (appellee  here),  before  plead- 
ing, moved  the  court  to  dissolve  the  attach- 
ment and  to  dismiss  the  suit,  upon  divers 
grounds,  the  first  of  which  was:  "Because 
no  sufficient  affidavit  to  warrant  the  issu- 
ance of  a  writ  of  attachment  has  been  filed 
in  said  cause,"  and  the  third  being:  "Be- 
cause said  affidavit  is  not  sworn  to  before 
the  clerk  of  said  court  or  a  justice  of  the 
peace,  as  required  by  law."  This  motion 
was  granted,  the  court  dissolving  the  at- 
tachment and  dismissing  the  suit,  and  from 
this  judgment  the  appeal  is  taken. 

The  affidavit  upon  which  the  writ  of  at* 
tschment  was  issued  was  sworn  to  in  the 
state  of  Tennessee,  before  a  notary  public, 
and  the  question  presented  Is,  did  an  affi- 
davit, sworn  to  before  such  an  officer,  le- 
gally authorize  the  issuance  of  the  writ? 
We  think  not  By  the  provisions  of  chapter 
87  of  the  act  approved  February  12,  1832,  no 
other  official  than  a  justice  of  the  peace 
was  authorised  to  grant  writs  of  attach- 
ment, and,  when  granted  by  them,  were 
made  returnable  to  whatever  court  had  Ju- 
risdiction over  the  cause;  and  in  cases  where 
the  debt  was  already  due  no  affidavit  was 
required  as  a  prerequisite  to  the  writ,  but 
the  plaintiff  was  simply  required  to  "make 
complaint'*  to  the  justice  of  the  peace,  basing 
his  complaint  upon  the  statutory  grounds. 
When  the  plaintiffs  debt  was  not  due,  how- 
ever, and  he  had  sufficient  grounds  to  sus- 
pect that  bis  debtor  would  remove  out  of 
the  territory  before  his  debt  became  pay- 
able, then,  in  order  to  procure  an  attach- 
ment, he  was  required  to  make  an  affidavit 
of  the  facts  before  a  magistrate  who  Issued 
the  writ  making  it  returnable  to  whatever 
court  had  jurisdiction  over  the  same.  Thus 
stood  the  law  until  the  approval  of  chapter 


741,  on  February  IS,  1884,  by  the  provisions 
of  which  the  authority  to  grant  the  writ  was 
extended  to  the  clerks  of  the  superior  and 
county  courts,  and  whenever  the  writ  was 
issued  by  a  clerk  of  court  or  by  a  justice 
of  the  peace  they  could  make  it  returnable 
only  to  their  own  respective  courts;  and  by 
section  8  of  this  last-mentioned  act  it  was 
provided  that  the  writ  should  issue  in  no 
case  unless  the  party  applying  for  same, 
or  his  agent  or  attorney,  should  first  make 
oath  in  writing  that  the  amount  of  his  debt 
or  sum  demanded  was  actually  due,  etc 
Subsequently  chapter  998  was  approved  on 
December  20,  1859,  by  the  first  section  of 
which  it  was  provided  "that  from  and  after 
the  passage  of  this  act,  writs  of  attachment, 
now  authorized  by  statutes  of  this  state  to 
be  issued  where  the  debt  or  demand  is  due, 
shall  in  no  case  be  issued,  unless  the  party 
applying  for  the  same,  or  his  agent  or  at- 
torney,  shall  first  make  oath  in  writing,  be- 
fore a  justice  of  the  peace  or  clerk  of  the 
circuit  court,  as  is  now  provided  by  law, 
that  the  amount  of  the  debt  or  sum  demand- 
ed is  actually  due,"  etc  Here  we  have  an 
express  provision  of  law  prohibiting  the  is- 
suance of  any  writ  of  attachment  in  cases 
where  the  debt  sued  for  was  due,  unless  the 
party  applying  for  same,  or  his  agent  or  at- 
torney, should  first  make  an  affidavit  before 
the  clerk  of  the  circuit  court  or  before  a 
Justice  of  the  peace.  This  emphatic  lan- 
guage of  the  statute  we  cannot  ignore,  but 
must  give  to  it  the  full  weight,  at  least  of 
its  ordinary  import  It  was  contended  for 
the  appellant  in  the  argument  that  the  use 
of  the  words  "as  is  now  provided  by  law," 
immediately  following  the  requirement  in 
this  statute  that  the  affidavit  should  be  made 
before  the  officers  named,  shows  upon  its 
face  that  the  legislature  did  not  intend  to 
confine  the  making  of  the  affidavit  before  the 
two  officials  named,  but  that  those  officials 
were  named  In  the  act  only  because  the  leg- 
islature mistakenly  supposed  that  the  law 
then  already  extant  so  confined  it  to  those 
two  officers.  The  contention  possesses  some 
force,  but  we  cannot  agree  with  it,  because 
it  is  our  duty,  if  possible,  to  give  effect  to 
all  the  provisions  of  a  statute  when  called 
upon  to  construe  It  It  requires  no  effort 
or  strained  construction  to  give  to  this  stat- 
ute the  effect  plainly  expressed  by  its  lan- 
guage,—that  attachments  must  Issue  only 
upon  affidavits  made  before  clerks  of  cir- 
cuit courts  or  before  justices  of  the  peace; 
but  to  give  it  the  effect  contended  for  does 
violence  to  Its  language,  and  would  arbi- 
trarily strip  it  of  a  material  feature  delib- 
erately Incorporated  Into  It  by  the  lawmak- 
ers. And,  besides  this,  from  the  pre-exist- 
ing status  of  the  law  at  the  time  of  Its  enact- 
ment, we  are  not  prepared  to  say  otherwise 
than  that  such  pre-existing  law  on  the  sub- 
ject did  contemplate  that  the  prerequisite 
affidavit  should  be  made  only  before  the 
two  officials  clothed  with  authority  to  issue 
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the  writ,  and  that  the  words,  "as  Is  now  pro- 
vided by  law,"  were  a  correct  legislative  in- 
terpretation and  construction  of  the  then  ex- 
isting law.  The  text  writers  Drake  on  At- 
tachment (section  90d)  and  Waples  on  At- 
tachment (page  84)  both  assert  that  the  affi- 
davit may  be  sworn  to  before  any  officer 
authorized  to  administer  oaths,  and  both  of 
them  cite  in  support  of  this  unqualified  as- 
sertion the  case  of  Wright  v.  Smith,  66  Ala. 
545.  Turning  to  that  case,  however,  we  find 
that  It  construed  a  statute  that  did  not  speci- 
fy any  official  before  whom  the  affidavit 
should  be  made,  and  the  decision  plainly  in- 
timates that,  where  a  statute  expressly  con- 
fines the  making  of  the  affidavit  before  the 
officer  authorized  to  issue  the  writ,  then  it 
would  have  to  be  made  before  the  officer 
specified.  The  provisions  of  statutes  of  this 
kind,  in  derogation  of  the  common  law, 
and  imposing  so  harsh  a  remedy,  have  al- 
ways been  required  to  be  complied  with 
strictly.  The  law,  at  the  time  this  writ  was 
Issued,  prohibited  the  Issuance  thereof  un- 
less an  affidavit  was  first  filed,  sworn  to  be- 
fore a  clerk  of  the  circuit  court  or  before  a 
justice  of  the  peace.  The  affidavit  upon 
which  it  issued  was  sworn  to  before  a  notary 
public  in  another  state.  Its  issuance  was 
illegal  and  unauthorized.  Whether  our 
courts  here  could,  prior  to  the  adoption  of 
the  Revised  Statutes,  recognize  any  affidavit 
sworn  to  before  a  notary  public  in  another 
state  as  a  predicate  for  the  Issuance  of  any 
writ,  or  for  any  other  purpose,  it  is  unneces- 
sary now  to  decide,  since,  from  the  conclu- 
sion we  have  reached,  the  affidavit  for  the 
writ  in  this  case  would  have  been  equally 
ineffectual  and  insufficient  had  it  been  sworn 
to  here  in  this  jurisdiction,  before  a  notary 
public,  or  before  any  other  official  than  a 
clerk  of  the  circuit  court  or  a  justice  of  the 
peace.  The  order  and  judgment  appealed 
from  was  proper,  and  is  therefore  affirmed. 


ABNEY  et  al.  v.  MOORE. 

(Supreme  Court  of  Alabama.   April  23,  1895.) 

Dekd— Tinus  TO  Vest  after  Grantor's  Death— 
Validity. 

An  instrument  from  a  father  to  his  chil- 
dren, which  is  in  form  an  absolute  deed,  and 
executed  as  such,  bnt  not  attested  as  a  will  is 
required  to  be,  which  contains  the  clause,  "pro- 
vided always,  and  it  is  expressly  understood  and 
agreed,  that  this  conveyance  is  not  to  take  ef- 
fect till  after  my  death,  and  that,  at  my  death, 
the  title  to  the  foregoing  lands  are  to  vest  imme- 
diately in  my  said  children,"  will  be  construed 
as  a  deed  reserving  a  life  estate  to  the  grantor, 
where  it  was  delivered  when  executed,  and  the 
grantor  lived  on  the  land  with  the  grantees  till 
his  death,  without  attempting  to  make  any  other 
disposition  of  the  land. 

Appeal  from  circuit  court,  Chilton  county; 
N.  D.  Denson,  Judge. 

Ejectment  by  P.  M.  Moore,  administrator 
of  the  estate  of  William  Walker,  against 
Martha  Abney  and  others.   Judgment  was 


rendered  for  plaintiff,  and  defendants  ap 
peaL  Reversed. 

This  was  a  statutory  real  action  in  the 
nature  of  ejectment,  brought  by  the  appel- 
lee, P.  M.  Moore,  as  the  administrator  of  the 
estate  of  William  Walker,  deceased,  against 
the  appellants,  the  heirs  at  law  of  said  Wil- 
liam Walker,  deceased;  and  sought  to  re- 
cover certain  lands  specifically  described  in 
the  complaint  The  defendants  pleaded  the 
general  issue,  and  by  special  plea  that  the 
lands  sued  for  had  been  conveyed  to  them 
by  deed  from  their  ancestor,  the  intestate 
of  plaintiff.  Issue  being  joined  on  these 
pleas,  the  cause  was  tried  by  the  court,  with- 
out the  Intervention  of  a  jury,  upon  an 
agreed  statement  of  facts,  which  were  sub- 
stantially as  follows:  On  February  13, 
1880,  the  plaintiff's  intestate  was  the  owner 
in  fee  of  the  lands  sued  for  and  described 
In  the  complaint,  was  in  possession  of  the 
same,  and  residing  thereon  with  his  family, 
the  defendants;  that  on  the  said  13th  day  of 
February,  1880,  the  said  William  Walker, 
deceased,  executed  and  delivered  to  the  de- 
fendants a  written  Instrument,  which  was  as 
follows:  "Know  all  men  by  these  presents 
that  I,  William  Walker,  a  resident  of  the 
county  of  Chilton  and  state  of  Alabama,  for 
and  In  consideration  of  the  natural  love 
and  affection  I  have  and  bear  unto  my 
children,  hereinafter  named,  besides  the  fur- 
ther sum  of  ten  dollars  to  me  In  hand  paid 
by  my  said  children,  to  wit  [naming  the  de- 
fendants in  the  present  suit],  the  receipt 
whereof  is  hereby  acknowledged,  have  giv- 
en, granted,  bargained,  sold  and  conveyed, 
and  by  these  presents  do  give,  grant,  bar- 
gain, sell  and  convey  unto  my  said  above- 
named  children,  their  heirs  and  assigns,  all 
my  right,  title  and  Interest  and  estate  to  and 
in  the  following  described  lands,  lying  in  the 
said  county  of  Chilton  and  state  of  Alabama, 
to  wit:  [here  follows  a  description  of  the  lands 
sued  for],  to  have  and  to  hold  unto  my  said 
above-named  children,  their  heirs  and  as- 
signs, together  with  all  and  singular  the 
tenements  and  appurtenances  thereto  be- 
longing, or  In  any  manner  thereto  pertain- 
ing to  the  same,  provided  always,  and  It 
is  expressly  understood,  that  this  convey- 
ance is  not  to  take  effect  until  after  my 
death,  and  that  at  my  death  the  title  to  the 
foregoing  described  lands  Is  to  vest  immedi- 
ately in  my  said  children.  In  testimony  of 
the  same,  I  have  hereunto  set  my  hand  and 
seal,  this  the  13th  day  of  February,  A.  D., 
1880.  [Signed]  William  Walker.  [Seal.]" 
This  deed  was  properly  acknowledged  before 
a  notary  public,  whose  certificate  of  ac- 
knowledgment was  attached  to  the  deed. 
The  said  William  Walker,  deceased,  was  In 
continuous  possession  of  said  lands  until 
his  death,  exercising  acts  of  ownership  over 
them,  and  the  defendants  resided  on  said 
lands  with  him  until  some  time  in  January, 
1891,  when  said  William  Walker  died; 
and  since  his  death  the  defendants  have  been 
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in  the  continuous  possession  and  occu- 
pancy of  said  lands,  claiming  title  to  the 
same  and  were  In  possession  of  said  lands 
at  the  time  of  the  trial.  On  May  18, 
1883,  letters  of  administration  were  granted 
to  the  plaintiff  at  the  Instance  of  J.  S.  John- 
son, who  was  a  creditor  of  said  William 
Walker,  deceased.  It  was  further  agreed 
that  the  defendants  were  the  only  heirs  of 
said  William  Walker,  deceased,  and  the  deed 
executed  to  them  was  the  only  deed  ever 
executed  by  said  Walker,  conveying  the 
lands  sued  for.  The  plaintiff  offered  in  evi- 
dence a  promissory  note  executed  by  said 
William  Walker,  deceased,  to  J.  S.  Johnson, 
for  the  purpose  of  showing  an  Indebtedness 
due  from  the  deceased  that  would  authorize 
the  granting  of  the  letters  of  administration 
at  the  suit  of  the  said  Johnson.  Upon  the 
hearing  of  the  cause,  the  court  rendered 
judgment  for  the  plaintiff,  assessing  dam- 
ages for  the  detention  of  the  lands  by  de- 
fendants. The  defendants  prosecute  the 
present  appeal,  and  assign  as  error  the  ren- 
dition of  this  judgment  in  favor  of  the  plain- 
tiff. 

Geo.  H.  Craig  and  Doster  &  Abney,  for 
appellants.  Honghton  &  Oolller,  for  appellee. 

HARALSON,  J.  The  instrument  to  be  con- 
strued.—which  will  be  set  out  In  the  report 
of  the  case,— perfect  in  form  as  a  conveyance, 
concludes  with  the  following  provision:  "Pro- 
vided always,  and  it  is  expressly  understood, 
that  this  conveyance  is  not  to  take  effect  un- 
til after  my  death,  and  that  at  my  death  the 
title  to  the  foregoing  described  lands  are  to 
vest  immediately  In  my  said  children."  These 
are  the  only  words  employed  in  the  instru- 
ment to  suggest  the  idea  that  it  is  a  will  and 
not  a  deed.  "In  determining  whether  an  in- 
strument be  a  deed  or  will,  the  main  question 
is:  Did  the  maker  Intend  any  estate  or  in- 
terest whatever  to  vest  before  his  death,  and 
before  the  execution  of  the  paper?  Or,  on 
the  other  hand,  did  he  intend  that  all  the  in- 
terest and  estate  should  take  effect  only  after 
his  death?  If  the  former,  it  is  a  deed;  if 
the  latter,  a  will.  And  it  is  Immaterial 
whether  he  calls  it  a  will  or  a  deed;  the  In- 
strument will  have  operation  according  to 
its  legal  effect"  Gillham  v.  Mustln,  42  Ala. 
366;  Trawlck  v.  Davis,  86  Ala.  346,  5  South. 
S3.  Another  rule  of  construction  in  such 
cases  Is,  that  when  the  paper  on  its  face  is 
equivocal,  the  presumption  is  against  its 
operating  as  testamentary,  unless  it  is  made 
clearly  to  appear  that  it  was  executed  animo 
testandi,  or  being  Intended  by  the  maker  to 
operate  as  a  posthumous  disposition  of  his  es- 
tate. Rice  v.  Rice,  68  Ala.  218;  1  Redf.  Wills, 
170-172.  When  the  paper  can  have  no  effect  as 
a  deed,  the  court  will  incline  to  regard  it  as 
a  will,  if  in  that  character,  effect  can  be  given 
to  the  evident  intent  of  the  maker,  which  at 
last  is  the  question  of  controlling  importance. 
Trawick  v.  Davis,  supra;  Sharp  v.  Hall,  86 
Ala.  114,  5  South.  487;  Adams  v.  Brougbton, 


13  Ala.  73L  Wills  are  ambulatory  during  the 
life  of  the  testator,  and  are  necessarily  rev- 
ocable; but  deeds  take  effect  by  delivery, 
and  are  operative  and  binding  during  the 
life  of  the  grantor.  As  was  said  in  Crocker 
v.  Smith,  84  Ala.  287, 10  South.  258:  "The  in- 
tention of  the  maker  is  the  ultimate  object  of 
the  inquiry,— whether  it  was  intended  to  be 
ambulatory  and  revocable,  or  to  create  rights 
and  interests  at  the  time  of  the  execution 
which  are  irrevocable.  If  the  instrument  can- 
not be  revoked,  defeated  or  impaired,  by  the 
act  of  the  grantor,  it  is  a  deed;  but  if  the 
estate,  title,  or  interest  is  dependent  on  the 
death  of  the  testator,— if  in  him  resides  the 
unqualified  power  of  revocation,— it  Is  a 
will."  Jordan  v.  Jordan,  66  Ala.  306.  In  the 
case  before  us,  we  have  as  perfect  a  fee- 
simple  deed  as  can  be  drawn,  to  convey  land 
from  the  grantor  to  the  grantees,  and  the 
only  condition  prescribed  upon  its  operation 
in  present!  is  the  one  we  have  quoted  above. 
It  was  executed  without  the  attestation  of  a 
witness,  so  as  to  make  it  a  will  in  any  event 
We  must  presume  the  maker  knew  that  a 
will  could  not  be  executed  without  a  witness, 
and  this  is  a  fact  of  very  controlling  impor- 
tance, when  the  intention  in  the  execution  of 
the  instrument  is  sought  Construing  his  in- 
tentions by  his  acts,  he  must  have  known, 
that  an  acknowledgment  before  a  notary 
public  in  due  form,  was  sufficient  to  make  the 
paper  a  deed,  so  far  as  related  to  its  execu- 
tion, and  that  this  was  not  sufficient  for  its 
legal  execution  as  a  will  The  grantor  de- 
livered the  instrument  the  day  he  executed  it 
to  the  grantees,  who  were  his  children;  he 
reserved  in  It  no  power  of  revocation;  he 
continued  to  live  on  the  lands  with  bis  chil- 
dren, hi  possession  and  control  of  them  dur- 
ing his  life,  and  never  made  any  other  dispo- 
sition of  them.  Under  these  circumstances, 
we  must  hold,  that  when  he  provided  that 
the  conveyance  was  not  to  take  effect  until 
after  his  death  and  that  at  his  death  "the 
title  to  the  foregoing  lands  are  to  vest  im- 
mediately in  my  said  children,"  he  intended 
no  more  than  to  reserve  to  himself  the  use 
and  enjoyment  of  the  property  during  his 
lifetime,  and  that  the  operation  of  the  gift 
so  far  as  possession  was  concerned,  was  to 
be  postponed  until  his  death,  up  to  which 
time,  the  property  was  to  remain,  not  his 
own,  but  as  his  for  use  and  enjoyment  If 
this  was  not  his  intention,  why  should  he 
have  gone  to  the  trouble  and  care  to  make 
and  execute  a  paper,  which  be  called  a  con- 
veyance in  its  body,  perfect  in  form,  as  an 
absolute  conveyance,— such  as  is  usually  em- 
ployed for  such  a  purpose,— and  which  is 
unusual  and  unnecessary  in  making  a  will; 
and  have  acknowledged  it  in  the  manner 
most  usually  employed  to  make  It  a  deed, 
but  never  effectually  done,  and  generally 
known  to  be  ineffectual,  to  make  it  a  will; 
and  have  delivered  it  to  the  grantees,— the 
usual  and  necessary  mode  of  perfecting  a 
deed,  and  not  usual  or  necessary  to  make  a 
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will  operative,— and  have  reserved  no  power 
of  revocation,— why  should  he  have  done  all 
this,  so  like  the  conduct  of  one  Intending  to 
make  a  conveyance  In  present!,  If  his  Inten- 
tion was  not  to  pass  the  title  until  after  his 
death?  He  had  already  used  the  proper  and 
necessary  words  to  make  an  absolute,  vested 
title  by  the  Instrument  In  his  children,  and 
when  he  provided  that  the  conveyance  should 
not  take  effect  until  after  his  death,  when 
the  title  should  Immediately  vest,  he  neces- 
sarily meant,— if  we  are  to  give  effect  to 
what  he  was  doing,— to  use  the  word  title  In 
this  connection,  as  the  synonym  of  posses- 
sion, which  at  his  death  should  pass  to  the 
grantees.  Such  a-  construction  comports,  as 
we  have  shown,  with  the  general  tenor  of  the 
deed,  and  is  sanctioned  by  reason  and  author- 
ity. Any  other  construction  would  defeat  the 
instrument  either  as  a  deed  or  will,  a  result 
which  should  be  avoided,  If  It  can  be  upheld 
as  either.  Goldlng  v.  Oolding,  24  Ala.  128; 
Elmore  v.  Must  in,  28  Ala,  313;  McGulre  v. 
Bank,  42  Ala.  581;  Hall  v.  Burkham,  59  Ala, 
853;  and  authorities  cited  supra.  The  plain- 
tiff as  administrator  of  the  deceased  grantor 
had  no  right  of  recovery  In  this  case.  The 
creditor,  Johnson,  if  entitled  to  payment  of 
his  note  out  of  the  land,  must  seek  relief  In 
another  forum.  Reversed  and  dismissed. 


CAPITAL  CITY  WATER  CO.  v.  STATE  ex 

reL  MACDONALD.i 
(Supreme  Court  of  Alabama,    Dec.  21,  1884.) 
Watbr  Company  —  Forfeiture  of  Franchise  — 
Bheach  or  Charter  Duties— Quo  Warranto 
Proceeding— Security  for  Costs. 

1.  A  proceeding  for  dissolution  of  a  corpo- 
ration under  Code,  §  3167,  by  filing  a  petition 
setting  forth  the  facts  and  praying  a  writ  of 

uo  warranto,  is  not  a  civil  action  within  Code, 
2651,  requiring  civil  actions  in  courts  of  record 
to  be  commenced  by  service  of  summons. 

2.  A  motion  to  dismiss  a  quo  warranto  pro- 
ceeding for  failure  of  the  relator  to  give  security 
for  costs  before  commencement  of  the  pro- 
ceeding is  properly  overruled  when  it  appears 
that  relator  subsequently  gave  the  security  and 
the  clerk  accepted  and  approved  it  without  ob- 
jection from  respondent,  and  the  respondent 
subsequently  filed  demurrers  to  a  motion  to 
quash  the  petition. 

8.  It  is  not  necessary  for  the  relator  to  ob- 
tain permission  of  court  before  prosecuting  a 
proceeding  in  the  nature  of  a  quo  warranto  for 
the  dissolution  of  a  corporation. 

4.  Relator  should  not  be  required  to  give  ad- 
ditional security  for  costs  merely  because  the 
tax  records  of  the  county  show  that  the  security 
has  only  $320  of  taxable  property  in  the  county. 

5.  Pleas  of  a  city  water  company  in  defense 
to  quo  warranto  to  annul  its  charter  for  breach 
of  a  charter  duty  which  required  it  to  furnish 
the  dtv  "with  clear,  wholesome,  deep-well  wa- 
ter, suitable  for  all  domestic  and  ordinary  man- 
ufacturing purposes,  and  sufficient  in  quantity 
for  all  uses"  of  the  city  and  its  inhabitants, 
showed  that  from  the  beginning  of  1881  to  the 
time  when  the  plea  was  filed,— the  beginning  of 
1884,— there  were  four  periods,  the  length  of 
which  was  not  mentioned,  during  which  impure 
river  water  was  furnished;  that  the  corporation 
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knew,  in  1880,  the  incapacity  of  Its  wells  to 
meet  its  charter  duty,  and  subsequently  failed 
to  make  additional  wells,  because  the  city  at 
that  time  exercised  its  election,  under  an  or- 
dinance contract,  to  purchase  the  works;  but 
the  price  could  not  be  agreed  on,  and  the  cor- 
poration remained  in  full  possession.  The  cor- 
poration promised  to  fulfill  its  corporate  duty  io 
the  future  by  sinking  additional  wells.  No  plea 
denied,  and  all  but  one  expressly  or  inferential- 
ly  admitted,  breach  of  the  alleged  duty,  and 
that  one  alleged  construction  of  a  system  ade- 
quate to  supply  the  quality  and  quantity  of 
water  called  for  by  the  charter.  Bdd.  that 
judgment  against  the  corporation  for  forfeiture 
of  ub  charter  and  ousting  it  of  the  franchises 
thereby  granted  was  proper. 

6.  The  fact  that  a  city  has,  under  an  or- 
dinance contract  with  a  water  company  charter- 
ed by  the  state,  the  right,  on  breach  of  the  con- 
tract, to  rescind  the  same,  does  not  defeat  the 
right  which  the  state  has,  on  an  abuse  by  the 
corporation  of  its  franchises,  to  annul  its  char- 
ter. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Petition  In  the  nature  of  quo  warranto  by 
the  state  on  the  relation  of  Gordon  Macdon- 
ald  against  the  Capital  City  Water  Company 
to  annul  defendant's  charter.  From  a  judg- 
ment forfeiting  its  charter  and  ousting  it  of 
Its  franchises,  defendant  appeals.  Affirmed. 

The  averments  of  the  petition  or  complaint 
and  the  prayer  thereof  are  sufficiently  stated 
in  the  opinion.  The  respondent  demurred  to 
the  complaint,  and  moved  to  quash  the  writ 
issued  thereon  on  the  following  grounds: 
"(1)  Because  such  said  suit  was  not  com- 
menced by  a  summons  and  complaint,  as  re- 
quired by  law;  (2)  because  leave  of  the  court 
was  not  first  had  before  the  filing  of  the  in- 
formation in  said  cause;  (3)  because  the  said 
information  was  permitted  to  be  filed  with- 
out any  affidavits  being  required  to  support 
the  same;  (4)  because  the  relator  is  not 
shown  to  have  any  such  Interest  in  the  sub- 
ject-matter as  authorizes  him  to  Institute  or 
maintain  this  action;  (5)  because,  under  the 
facts  stated  in  the  alternative  writ  or  com- 
plaint, the  relator  is  not  authorized  to  main- 
tain this  action."  Both  the  demurrers  and 
the  motion  to  quash  were  overruled  by  the 
court,  to  which  rulings  the  respondent  sep- 
arately excepted.  Thereupon  the  respondent 
filed  six  pleas,  the  third  one  being  after- 
wards withdrawn. 

In  defendant's  first  plea  to  the  petition, 
after  averring  the  fact  of  its  being  chartered 
in  November,  1885,  and  completing  the  sys- 
tem of  waterworks  as  provided  In  Its  charter 
and  the  ordinance  of  the  city  of  Montgomery 
granting  Its  franchise,  It  Is  averred  that  up- 
on the  completion  of  its  system  of  water- 
works It  "at  once  commenced  to  supply 
the  city  of  Montgomery  and  its  Inhabitants 
with  clear,  wholesome,  and  deep-well  water, 
suitable  for  all  domestic  and  ordinary  manu- 
facturing purposes,  and  sufficient  In  quan- 
tity for  all  uses  of  the  said  city  and  its  in- 
habitants," as  required  under  its  charter  and 
the  ordinance  contract  with  the  city;  "that 
it  has  continued  from  time  to  time  to  en- 
large Its  works  and  increase  Its  water  supply 
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as  the  wants  of  the  city  and  the  inhabitants 
of  Montgomery  demanded,  according  to  the 
law  and  the  spirit  of  its  charter,  and  has  at 
all  times  carried  out  the  purposes  for  which 
it  was  incorporated";  that,  under  the  terms 
of  the  ordinance  contract,  at  each  recurring 
five  years  from  the  date  of  the  passage  of 
the  ordinance,  the  city  of  Montgomery  could, 
if  it  so  desired,  purchase  the  said  water- 
works, by  complying  with  the  provisions  of 
said  ordinance;  that  at  the  end  of  the  first 
fire  years  the  city  council  of  Montgomery, 
as  it  was  authorised  to  do  under  said  con- 
tract, elected  to  purchase  said  waterworks, 
and  notified  defendant  of  said  election;  that 
there  were  appointed,  as  directed  by  said 
ordinance,  arbitrators  to  determine  upon  the 
price  of  said  waterworks,  but  said  arbitra- 
tors did  not  act;  "that,  notwithstanding  such 
failure  on  the  part  of  the  arbitrators,  and 
notwithstanding  the  fact  that  no  price  has 
ever  been  fixed  for  said  works,  according  to 
the  provisions  of  said  contract,  the  city  coun- 
cil of  Montgomery  still  asserts  its  rights  to 
purchase  said  works  under  its  election.  And 
defendant  further  avers  that  prior  to  the 
election  to  purchase,  on,  to  wit,  the  28th  day 
of  August,  1890,  defendant,  by  a  resolution 
of  its  board  of  directors,  determined  to  in- 
crease its  water  supply,  and  authorized  its 
treasurer  to  at  once  obtain  an  estimate  of 
the  cost  of  sinking  one  or  more  artesian  wells 
of  sufficient  capacity  to  give  the  needed  sup- 
ply to  meet  the  Increased  wants  of  the  city 
of  Montgomery  and  its  inhabitants;  and  de- 
fendant avers  that  it  did  at  once  secure  ex- 
perts to  come  to  Montgomery  for  the  pur- 
pose of  having  bored  one  or  more  wells  ac- 
cording to  the  terms  of  the  said  resolution, 
but  before  completing  its  negotiations  with 
Bald  experts  the  city  council  of  Montgomery 
made  its  said  election  to  purchase  its  said 
works.  And  defendant  avers  that  it  was 
advised,  and  it  so  states,  that  it  was  not  au- 
thorized to  further  increase  the  value  of  the 
said  works  after  the  election  to  purchase  the 
Rarae  by  the  city  council  of  Montgomery,  and 
that  it  has  not  increased  Its  water  supply 
since  said  election,  owing  entirely  to  the  fact 
of  the  election  of  the  said  city  council  of 
Montgomery  to  purchase  its  said  works,  and 
its  failure  to  withdraw  its  said  election,  and 
owing  to  the  fact  that  It  is  still  Insisting 
upon  its  right  to  purchase  said  works  on  said 
election  of  purchase,  *  •  *  but  that  said 
question  of  purchase  and  sale  Is  yet  undeter- 
mined. And  defendant  further  avers  that  it 
only  awaits  the  determination  of  this  ques- 
tion, when,  if  Its  said  works  are  not  pur- 
chased by  the  city,  it  will  sink  a  sufficient 
cumber  of  deep  wells  to  furnish  all  the  pure, 
wholesome,  and-  deep-well  water  that  wlU 
be  needed  to  supply  all  the  wants  of  the  city 
of  Montgomery  and  Its  Inhabitants.  And  de- 
fendant further  avers  that  the  city  and  the 
inhabitants  of  Montgomery  are  entirely  de- 
pendent upon  the  defendant  for  a  supply  of 
water  for  fire  and  sanitary  purposes,  and 


that,  if  its  said  charter  should  be  taken 
away  from  it  at  this  time,  the  city  will  be 
left  without  any  supply  of  water  for  fire  or 
sanitary  purposes.  And  defendant  further 
avers  that  many  of  the  Inhabitants  of  the 
city  of  Montgomery  are  now  depending  sole- 
ly upon  the  defendant  for  their  water  sup- 
ply, and  that  they  are  now,  and  have  been 
at  all  times  since  the  construction  of  defend- 
ant's works,  furnished  with  an  abundant 
supply  of  pure,  wholesome,  and  deep-well 
water,  and  sufficient  in  quantity  and  quality 
for  all  the  wants  of  the  city  and  its  inhab- 
itants. And  defendant  avers  that,  If  its  said 
charter  was  forfeited,  it  would  have  no  right 
to  supply  either  the  city  of  Montgomery  or 
its  inhabitants  with  water,  or  to  operate  its 
works  in  any  way,  and  it  would  result  in 
Irreparable  injury,  and  with  probable  devas- 
tation and  ruin  to  this  city  and  inhabitants. 
And  defendant  avers  that  by  section  twenty- 
two  (22)  of  said  contract  it  is  provided  that 
'this  ordinance  may  be  repealed  or  rescinded 
on  ninety  days'  notice  in  writing  to  them,  if 
at  any  time  the  works  herein  provided  for 
to  be  constructed  •  *  *  shall  In  any  sub- 
stantial or  material  particular  fail  to  meet 
the  requirements  of  this  contract,  unless 
within  said  ninety  days  said  works,  in  such 
substantial  or  material  particular,  shall  have 
been  able  to  conform  to  the  provisions  of 
this  contract.'  And  defendant  avers  that  the 
said  city  council  of  Montgomery  has  at  no 
time  undertaken  to  repeal  or  rescind  said  or- 
dinance, or  given  the  defendant  ninety  days' 
notice  In  writing  of  its  intention  to  do  so." 

In  the  second  plea,  the  defendant  averred 
Its  Incorporation,  and  set  out  the  purposes 
for  which  It  was  incorporated  as  declared 
in  the  declaration  filed,  and  the  granting  of 
its  franchises  to  it  by  the  city  council  of 
Montgomery,  and  the  making  of  the  ordi- 
nance contract  with  it  for  supplying  the 
city  and  Its  Inhabitants  with  pure,  whole- 
some, and  deep-well  water;  that  under  the 
provision  of  this  ordinance  contract  the  city 
council  had  the  right,  as  averred  in  the  first 
plea,  to  repeal  or  rescind  said  ordinance, 
and  had  taken  no  steps  to  effect  the  repeal 
thereof,  and  had  not  given  it  the  ninety- 
days  notice  as  provided  therein;  and  then 
further  averred:  "That  It  is  now  furnishing 
to  the  city  of  Montgomery  all  the  water 
used  or  that  Is  needed  for  fire  and  sanitary 
purposes,  and  that  there  is  no  other  means 
of  supplying  the  city  with  water  for  fire  or 
sanitary  purposes  except  through  the  works 
of  this  defendant  And  defendant  further 
avers  that  a  large  number  of  Inhabitants  of 
the  city  of  Montgomery  are  now  dependent 
solely  upon  the  defendant  for  their  water 
supply,  and  that  there  is  no  other  means  of 
supplying  such  inhabitants  with  water  ex- 
cept through  the  works  of  defendant.  And 
defendant  avers  that  the  public  have  a 
plain,  complete,  and  adequate  remedy  for 
any  just  complaints  against  this  defendant 
by  a  repeal  of  the  said  ordinance;  where- 
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fore  It  says  that  this  action  ought  not  to  be 
maintained  against  It" 

In  the  fourth  plea  the  defendant  averred 
Its  Incorporation,  and  the  granting  to  It  of 
the  franchises  by  the  city  council  of  Mont- 
gomery, as  alleged  In  the  first  and  second 
pleas;  and  further  averred  that  after  the 
completion  of  Its  works  they  were  accepted 
by  the  city  council  of  Montgomery  aa  a 
compliance  with  said  contract;  that  It  bor- 
ed four  artesian  wells  for  the  purpose  of  get- 
ting a  sufficient  supply  of  water,  and  then 
purchased  from  the  Montgomery  Water- 
works additional  wells,  which  were  connect- 
ed with  its  works;  that  It  afterwards  con- 
tracted with  an  expert  borer  to  bore  It  a 
well,  at  great  expense  to  defendant,  which 
was  "contracted  for  by  It  for  the  purpose  of 
being  able  to  meet  any  possible  demands 
upon  It  from  time  to  time  for  pure,  whole- 
some, deep-well  water,"  as  provided  for  in 
the  ordinance  contract  Defendant  further 
averred  "that  it  has  at  all  times  since 
the  construction  of  Its  works  been  able  to 
supply,  and  has  supplied,  the  city  of  Mont- 
gomery and  Its  Inhabitants  with  an  abun- 
dant supply  of  pure,  wholesome,  deep-well 
water,  sufficient  in  quantity  and  quality  for 
all  the  uses  of  the  city  of  Montgomery  and 
its  inhabitants,  except  on  a  few  occasions, 
when,  after  a  long-protracted  drouth,  de- 
fendant's wells  failed  to  supply  the  usual 
quantity  of  water,  and  defendant  was  com- 
pelled for  a  few  days  on  each  of  such  occa- 
sions, to  obtain  part  of  its  supply  of  water 
from  the  Alabama  river;  and  defendant 
avers  that  such  drouth  and  such  failure  on 
the  part  of  Its  wells  to  supply  the  usual 
amount  of  water  was  entirely  without  any 
fault  or  neglect  on  Its  part,  and  that  the 
same  was  unavoidable."  This  plea  then 
set  out  the  provision  of  the  ordinance  which 
reserved  to  the  city  council  of  Montgomery 
the  right  to  repeal  or  rescind  the  said  ordi- 
nance, and  averred  that  the  city  council  had 
never  taken  any  steps  to  repeal  or  rescind 
said  ordinance  contract,  and  had  never  giv- 
en defendant  any  ninety  days'  written  no- 
tice of  such  Intention  on  its  part 

In  its  fifth  plea  the  defendant  averred: 
"That  it  has  from  the  beginning  until  now 
complied  In  all  respects  with  all  the  terms 
and  conditions  of  Its  said  contract  and  has 
faithfully  performed  all  Its  duties  arising 
out  of  its  said  charter,  by  providing  a  sys- 
tem of  waterworks  of  sufficient  capacity 
and  power  to  furnish  the  city  of  Montgom- 
ery an  abundant  supply  of  pure,  wholesome, 
deep-well  water,  sufficient  for  all  the  pur- 
poses of  the  city  and  its  inhabitants.  And 
it  avers  that  each  and  every  assignment  of 
breach  of  duty  In  this  respect,  as  set  forth 
In  plaintiff's  alternative  writ  heretofore 
served  on  this  defendant,  are  wholly  untrue." 

In  Its  sixth  plea,  the  defendant  averred, 
as  In  the  first  second,  and  fourth  pleas,  Its 
Incorporation,  the  declared  purposes  of  Its 
creation,  the  granting  of  franchises  to  It  by 


the  ordinance  contract  adopted  by  the  city 
council  of  Montgomery,  the  right  given  to 
the  city  council,  under  said  contract  to  re- 
peal or  rescind  said  ordinance  contract,  the 
right  reserved  by  the  city  council  to  pur- 
chase its  works,  its  election  to  purchase, 
which  prevented  the  defendant  from  boring 
additional  wells,  the  approval  by  the  city 
council  of  its  aystem  as  constructed;  and 
then  further  averred  "that  it  has  at  no  time 
willfully  failed  or  refused  to  comply  with 
the  provisions  of  its  charter,  or  of  the  said 
ordinance  contract  but  that  it  has  at  all 
times,  In  good  faith,  attempted  to  supply 
the  city  of  Montgomery  and  its  inhabitants 
with  an  abundant  supply  of  pure,  whole- 
some, deep-well  water.  Defendant  admits 
that  on  a  few  occasions,  to  wit  four  times, 
after  a  protracted  drouth,  for  which  It  was 
in  no  way  responsible,  and  which  it  could 
not  anticipate,  it  has  been  compelled  to  ob- 
tain a  part  of  its  water  supply  from  the 
Alabama  river;  but  that  this  character  of 
water  was  furnished  only  for  a  short  period 
of  time,  and  only  so  long  as  there  was  an 
absolute  necessity  therefor,  resulting  from 
a  failure  of  Its  artesian  wells  to  supply  the 
usual  amount  of  water.  And  defendant 
avers  that  the  furnishing  of  other  than  arte- 
sian water  by  It  on  such  occasions  was  not 
the  result  of  any  willful  or  wanton  refusal 
on  Its  part  to  comply  In  every  respect  with 
the  provisions  of  said  ordinance  contract 
but  the  furnishing  of  such  water  was  an 
imperative  necessity,  in  order  to  protect  the 
city  of  Montgomery  and  its  Inhabitants 
against  the  ravages  of  fire.  *  •  *  And 
defendant  avers  that  at  no  time  since  the 
adoption  of  this  ordinance  or  the  construc- 
tion of  Its  said  works,  has  the  city  council 
of  Montgomery  given  any  notice  whatever 
of  Its  Intention  to  repeal  said  ordinance,  nor 
has  It  been  notified  by  the  said  city  council 
that  the  works  constructed  by  defendant 
have  in  any  substantial  or  material  particu- 
lar failed  to  meet  the  requirements  of  the 
said  ordinance  contract  And  defendant 
avers  that  under  the  mutual  agreement  be- 
tween It  and  the  city  council  and  the  con- 
tract" made  by  it  with  an  expert  borer  to 
bore  for  It  additional  wells  for  the  pur- 
pose of  supplying  to  the  city  and  inhab- 
itants of  Montgomery  a  sufficient  supply  of 
pure,  wholesome,  and  deep-well  water,  "it 
will  be  able  to  meet  any  possible  demands 
upon  it  in  the  future  for  pure,  wholesome, 
deep-well  water  without  regard  to  drouth 
or  other  such  contingencies.  And  defendant 
avers  that  from  the  beginning  of  the  con- 
struction of  Its  said  works  It  has  employed 
nothing  but  experts  in  the  building  or  con- 
struction of  its  works,  or  In  the  boring  of  its 
wells,  and  has  acted  in  good  faith,  at  all 
times,  In  attempting  to  carry  out  its  con- 
tract with  the  city  council  of  Montgomery, 
and  the  provisions  of  its  charter,  according 
to  their  letter  and  spirit" 
Demurrers  were  interposed  to  each  of 


Digitized  by  Google 


Ala.) 


CAPITAL  CITY  WATER  CO.  *.  STATE. 


65 


these  pleas  by  the  relator,  assigning  in  va- 
rious ways  that  neither  of  the  pleas  were  in 
law  an  answer  to  the  complaint,  and  al- 
leged no  facts  which  constituted  a  suffi- 
cient reason  to  prevent  the  state  of  Ala- 
bama from  enforcing  the  forfeiture  of  re- 
spondent's charter.  These  demurrers  were 
all  severally  sustained,  and,  the  respondent 
declining  to  plead  further,  judgment  was 
rendered  annulling  the  charter  of  respond- 
ent From  this  Judgment  respondent  ap- 
peals, and  assigns  as  error  the  overruling 
by  the  court  of  its  demurrer  to  the  declara- 
tion and  its  motion  to  quash  the  writ,  the 
sustaining  of  the  demurrers  to  its  several 
pleas,  and  the  Judgment  rendered,  annulling 
its  charter. 

J.  M.  Falkner,  for  appellant  Gordon  Mac- 
donald,  for  appellee. 

McCLELLAN,  J.  This  is  a  proceeding  in 
the  nature  of  quo  warranto,  prosecuted  by 
the  state  on  the  relation  of  Macdonald 
against  the  Capital  City  Water  Company,  a 
corporation,  under  section  8167  et  seq.  of  the 
Code,  for  the  dissolution  of  said  corporation. 
It  was  commenced  by  petition  or  informa- 
tion addressed  to  the  judge  of  the  city  court 
of  Montgomery.  The  petition  avers  that 
said  company  is  an  organized  body,  acting 
as  a  corporation,  and  claiming  to  be  charter- 
ed under  the  laws  of  this  state,  and  to  have 
the  franchise  for  the  business  of  furnishing 
water  through  its  system  of  waterworks  to 
the  municipality  and  residents  of  Montgom- 
ery for  domestic  and  other  uses,  and  is  now 
engaged  In  that  business,  in  which  it  oper- 
ates steam  pumps,  and  uses  the  streets  of 
the  city  for  the  purpose  of  running  its  pipes 
for  the  passage  of  its  water  to  the  consum- 
ers thereof;  that  It  is  the  clear  and  impera- 
tive duty  of  said  company,  under  and  by  the 
expressed  terms  of  the  charter,  under  which 
it  is  claiming  and  exercising  the  franchise 
to  own  and  operate  said  system  of  water- 
works, to  furnish  to  the  city  of  Montgomery 
and  the  residents  thereof  at  all  times  a  suf- 
ficient supply  of  pure,  wholesome  water  for 
the  use,  domestic  and  otherwise,  of  said  city 
and  the  residents  thereof,  which  duty  is  the 
principal  object  and  purpose  of  said  com- 
pany's corporate  existence,  and  for  the  per- 
formance whereof  it  claims  to  be  authorised 
to,  and  does,  charge  certain  rates  to  the  city 
and  its  inhabitants;  that  "notwithstanding 
the  clear  and  obvious  duty  of  said  Capital 
City  Water  Company,  undertaking  to  exer- 
cise and  exercising  said  corporate  franchise 
as  aforesaid,  as  to  furnishing  pure  and 
wholesome  water  to  said  municipality  and 
the  residents  thereof,  yet  in  open  and  fla- 
grant violation  of  said  duties  and  willful  mis- 
use and  abuse  of  the  corporate  franchises 
exercised  by  said  Capital  City  Water  Com- 
pany, said  company  has  for,  to  wit  three 
years  last  past,  persistently  refused  and  fail- 
ed to  perform  said  corporate  duty  of  fur- 
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nishing  said  municipality  and  the  residents 
thereof  for  any  purpose  whatsoever  any  sup- 
ply of  pure  and  wholesome  water,  and  said 
company  still  persists  in  refusing  and  failing 
to  perform  Its  said  duty";  that  said  com- 
pany "has  and  does  still  misuse  and  abuse, 
as  aforesaid,  the  franchise  operated  by  it  as 
aforesaid,  though  frequently  admonished  of 
such  failure  in  its  duty,  and  requested  to 
obey  and  observe  Its  corporate  duties  afore- 
said." And  the  petition  further  avers  and 
concludes  as  follows:  "That  by  reason  of 
the  use  and  exercise  of  the  franchise  afore- 
said by  said  Capital  City  Water  Co.  and 
its  contract  with  the  city  of  Montgomery  as 
to  furnishing  good,  pure,  and  wholesome 
water  to  said  city  and  Its  inhabitants,  said 
municipality  and  its  inhabitants  are  now  al- 
most wholly  dependent  on  said  company  for 
their  supply  of  water  for  domestic  and  other 
uses;  that  by  reason  of  said  Capital  City 
Water  Company's  persistent  misuse  and 
abuse  of  its  franchises  and  duties  aforesaid 
in  failing  to  supply  said  municipality  and 
its  inhabitants  with  a  sufficient  supply  of 
pure  and  wholesome  water,  as  aforesaid,  the 
health  and  comfort  of  the  inhabitants  of  said 
city  are  greatly  impaired  and  most  seriously 
endangered,  to  the  great  and  incalculable 
damage  of  said  city  and  its  inhabitants,  and 
they  are  wholly  without  any  due  and  ade- 
quate remedy  at  law  in  the  premises."  The 
prayer  of  the  petition  is  for  "a  writ  of  quo 
warranto,  or  some  other  appropriate  writ, 
directed  to  said  Capital  City  Water  Com- 
pany, commanding  It  to  appear  *  *  *  and 
show  under  what  warrant  of  law  It  exer- 
cises the  corporate  franchises  as  aforesaid 
and  acting  as  a  corporation,  and  also  show 
cause,  if  any  it  can,  why  its  said  charter,  if 
it  hath  any  such,  should  not  be  forfeited  and 
annulled,  and  its  corporate  existence,  if  any 
such  it  hath,  should  not  be  dissolved."  Up- 
on presentation  of  this  petition  to  the  Judge 
of  the  city  court  this  order  was  made  by 
him:  "To  the  Clerk  of  the  City  Court  of 
Montgomery:  Let  an  alternative  writ  Issue 
according  to  the  prayer  of  the  petition,  return- 
able  on  the  10th  of  May,  1892."  And  there- 
upon the  petition  and  order  were  filed  with 
the  clerk  of  the  city  court,  and  on  the  same 
day  a  writ  was  issued  In  accordance  with 
the  prayer  of  the  petition,  addressed  to  the 
water  company,  reciting  the  allegations  of 
the  information,  and  commanding  said  com- 
pany to  appear  and  show  "under  what  war- 
rant of  law  you  exercise  the  corporate  func- 
tions and  franchises  herein  above  set  out, 
and  also  to  show  cause,  if  any  you  have, 
why  your  charter  should  not  be  vacated  and 
your  corporate  existence  annulled."  The 
respondent  company  appeared,  and  inter- 
posed a  demurrer  to  the  complaint  or  peti- 
tion, and  also  a  motion  to  quash  the  writ 
All  the  assignments  of  demurrer  which  are 
insisted  on  in  argument  are  also  set  down 
as  grounds  of  the  motion  to  quash,  and  are 
available  to  the  appellant,  if  at  all,  as  well 
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upon  that  motion  as  on  demurrer  to  the  pe- 
tition. We  therefore  need  only  review  the 
action  of  the  trial  court  in  overruling  said 
motion. 

The  first  ground  of  the  motion  proceeds  on 
the  theory  that  this  proceeding  should  have 
been  commenced  by  summons  and  com- 
plaint, under  sections  2651  and  2652  of  the 
Code,  which  provide  (section  2651)  that  all 
civil  actions  in  courts  of  record,  except  as 
otherwise  provided  in  the  Code,  must  be  com- 
menced by  the  service  of  summons,  and 
(section  2652)  that  the  summons  must  be  is- 
sued by  the  clerk  of  the  court,  and  be  accom- 
panied by  the  complaint,  signed,  etc.,  setting 
forth  the  cause  of  action.  This  position  is, 
in  onr  opinion,  untenable.  The  statutory 
provisions  in  question  have  reference  solely 
to  the  ordinary  civil  actions  for  the  recovery 
of  property  or  money,  as  is  clearly  demon- 
strated by  a  reference  to  the  original  statute, 
as  found  In  the  Code  of  1852  (section  2160) 
and  as  carried  into  the  Revised  Code  (sec- 
tion 2558)  and  into  the  Code  of  1876  (section 
2924),  which  provides:  "All  civil  actions  in 
the  courts  of  record  of  this  state  for  the  re- 
covery of  real  estate,  or  any  Interest  therein, 
or  for  waste  or  trespass  on  land,  or  for  the  re- 
covery of  money  or  personal  property,  or  for 
the  recovery  of  damages,  (except  in  such  cases 
as  Is  otherwise  provided  by  the  Code),  must 
be  commenced  by  the  service  of  a  sum- 
mons." The  omission  from  the  statute  In 
the  codification  of  1886  of  the  specification  of 
the  civil  actions  covered  by  It  manifestly 
was  not  Intended  to  either  enlarge  or  narrow 
its  operation,  but  only  to  express  the  same 
proposition  more  concisely;  and  there  is 
nothing  in  its  present  context  requiring  or 
justifying  an  extension  of  its  provisions  to 
any  case  not  originally  within  its  terms,  or 
to  any  action  except  those  for  the  recovery 
of  property  or  money.  The  sole  purpose  of 
the  statute  at  first,  all  along,  and  now  was,  and 
has  been,  and  is  to  substitute  a  summons 
and  complaint  for  the  common-law  writ  and 
declaration,  and  not  to  require  proceedings 
which  at  common  law  were  prosecuted  by 
information  or  petition  and  the  like,  such 
as  mandamus,  prohibition,  certiorari,  super- 
sedeas, habeas  corpus,  etc.,  to  be  commenced 
by  the  service  of  summons  and  complaint. 
This  view  Is  strengthened  by  reference  to 
the  provisions  of  the  Code  in  respect  of  the 
form  of  the  summons  required  to  be  issued 
and  served  in  "all  civil  actions,"  as  well  by 
the  present  as  all  former  Codes,  and  by  the 
forms  of  complaint  found  in  all  the  Codes. 
None  of  these  forms  are  adapted  to  other 
actions  than  those  for  the  recovery  of  prop- 
erty or  money  or  damages,  nnd  it  has  never 
been  supposed  that  any  of  the  extraordinary 
proceedings  noted  above  should  or  could  be 
commenced  by  a  summons  accompanied  eith- 
er by  a  common-law  declaration  or  by  a  com- 
plaint in  any  form  analogous  to  those  given. 
Moi  eover,  quo  warranto  was  not  even  a  civil 
proceeding  at  the  common  law,  but  criminal 


in  Its  nature,  Involving  severe  pains  and 
penalties;  and  now,  that  it  has  been  shorn 
of  these  consequences.  It  still  cannot  be  said 
to  be  a  "civil  action,"  within  statutes  like 
section  2561  of  the  Code,  which  is  defined 
"An  action  which  has  for  Its  object  the  re- 
covery of  private  or  civil  rights,  or  compen- 
sation for  their  infraction."  Bouv.  Law 
Diet;  8  Am.  &  Eng.  Bnc.  Law,  p.  257.  And, 
beyond  all  this,  it  may  well  be  said  to  be  the 
settled  practice  in  this  state  to  commence 
proceedings  under  section  3167  et  seq.  of  the 
Code  by  information  or  petition  in  the  nature 
of  an  information  setting  forth  the  facts, 
and  praying  a  writ  of  quo  warranto,  as 
hi  the  case  at  bar.  Tuscaloosa  Scientific  & 
Art  Ass'u  v.  State,  58  Ala.  54;  State  v. 
Webb,  07  Ala.  Ill,  12  South.  377;  and  this 
practice  is  expressly  approved,  with  refer- 
ence to  similar  statutory  provisions,  by  the 
supreme  court  of  New  Jersey  (Attorney  Gen- 
eral v.  Delaware  &  B.  B.  Ry.  Co.,  38  N.  J. 
Law  282)  where  it  Is  also  decided  that  this 
proceeding  Is  not  "an  action"  within  statutes 
like  section  2651  of  our  Code.  State  v.  Roe, 
26  N.  J.  Law,  215. 

It  was  not  necessary  for  the  relator  to  ob- 
tain leave  or  an  order  of  any  court  to  Insti- 
tute and  prosecute  this  proceeding  before 
filing  the  Information,  or  at  all,  as  is  insisted 
by  the  second  ground  of  the  motion  to  quash. 
Tuscaloosa  Scientific  &  Art  Ass'n  v.  State,  58 
Ala.  54;  State  v.  Webb,  07  Ala.  Ill,  12 
South.  377. 

The  remaining  grounds  of  the  motion  to 
quash  are  obviously  ill  taken,  and,  as  they 
are  not  insisted  upon  by  appellant's  counsel, 
we  shall  not  discuss  them.  The  motion  to 
quash  the  writ  was  properly  overruled. 

The  respondent  also  moved  to  dismiss  the 
proceeding  for  that  the  relator  did  not  give 
security  for  costs  before  filing  the  infor- 
mation. It  is  quite  true  that  hi  such  cases 
security  for  the  costs  must  be  given  before 
the  proceeding  is  instituted,  and  cannot  aft- 
erwards be  supplied,  if  seasonable  objec- 
tion be  made.  Taylor  v.  State,  81  Ala.  383. 
But  it  is  equally  well  settled  that  where  the 
security  is  hi  fact  given  after  the  suit  has 
been  commenced,  the  respondent  may  waive 
the  irregularity,  and  that  he  does  waive  it, 
by  proceeding  with  the  cause  and  omitting 
to  move  with  reasonable  promptness  for  a 
dismissal  on  account  of  It  This  proceeding 
was  begun  on  April  27,  1802.  The  security 
for  costs  was  approved  and  accepted  by  the 
clerk  of  the  court  on  May  2,  1802.  The 
respondent  filed  his  demurrers  and  motion 
to  quash  on  May  10,  1802,  and  afterwards 
its  pleas,  to  which  the  petitioner  demurred; 
and  when  the  case  came  on  for  hearing,  in 
February,  1804,  this  motion  to  dismiss  on  the 
ground  that  security  for  costs  was  not  given 
before  the  commencement  of  the  proceeding 
was  for  the  first  time  Interposed.  Under 
these  circumstances  the  court  properly  over- 
ruled It  Duncan  v.  Richardson,  34  Ala. 
117;  Weeks  v.  Napier,  33  Ala.  568;  Heflln  v. 
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Lumber  Co.,  68  Ala.  918.  We  cannot  affirm 
that  the  trial  court  should  have  granted  re- 
spondent's motion  "to  require  the  relator  to 
give  other  or  additional  security  for  costs 
of  this  suit,  for  the  reason  that  the  security 
given  by  the  relator,  to  wit,  T.  Gardner  Fos- 
ter, la  insolvent,"  because  the  evidence  ad- 
duced In  support  of  the  motion  only  went 
to  show  that,  according  to  the  tax  records  of 
the  county,  he  had  only  $320  of  taxable 
property.  He  may  have  been  perfectly  sol- 
vent notwithstanding  he  had  only  that 
amount  of  taxable  property  in  the  county  of 
Montgomery. 

The  respondent  filed  several  pleas  to  the 
information  and  writ  of  quo  warranto.  De- 
murrers were  interposed  to  each  of  these 
pleas,  and  sustained  by  the  court;  and,  the 
respondent  declining  to  further  plead,  judg- 
ment was  entered  dissolving  the  corpora- 
tion. We  are  now  to  consider  the  sufficiency 
of  said  several  pleas,  and,  before  proceeding 
to  that.  It  is  to  be  recalled  that  the  informa- 
tion avers  a  charter  duty  upon  the  respond- 
ent to  supply  the  city  of  Montgomery  and 
the  residents  or  inhabitants  thereof  with 
pure  and  wholesome  water  sufficient  in  quan- 
tity at  all  times  for  domestic  and  other  uses, 
and  that  said  corporation  had  failed,  and  per- 
sistently falls  and  refuses,  to  perform  this 
duty,  which  was  the  chief  object  and  end 
of  its  creation  and  existence,  and  to  supply 
said  city  and  Its  people  at  all  times  with 
pure  and  wholesome  water  sufficient  for  their 
oses.  The  several  pleas  of  the  respondent  ad- 
mit that  It  was  the  duty  of  the  Capital  City 
Water  Company,  under  its  charter,  "to  supply 
the  city  of  Montgomery  and  its  inhabitants 
with  clear,  wholesome,  and  deep-well  water, 
suitable  for  all  domestic  and  ordinary  manu- 
facturing purposes,  and  sufficient  in  quantity 
for  all  uses  of  said  city  and  its  inhabitants," 
and  they  severally  set  forth  as  an  exhibit 
the  declaration  and  certificate  of  incorpora- 
tion of  said  company,  constituting  and  being 
the  act  or  charter  creating  said  corporation, 
wherein  the  objects,  powers,  and  duties  of 
said  corporation,  so  far  as  they  are  Involved 
In  this  case,  are  declared,  granted,  and  im- 
posed in  the  following  language:  "The  ob- 
ject for  which  this  corporation  is  formed  is 
to  supply  water  to  said  city  of  Montgomery, 
and  to  build,  construct,  lay,  set,  use,  and 
operate  pumps,  reservoirs,  mains,  pipes,  hy- 
drants, wells,  and  the  necessary  fixtures  In 
and  near  said  city  of  Montgomery;  and  to 
supply  to  said  city  and  Its  inhabitants  clear, 
wholesome,  and  deep-well  water,  suitable  for 
all  domestic  and  manufacturing  purposes, 
and  sufficient  in  quantity  for  all  uses  of  said 
city  and  its  inhabitants,  as  set  form  and  pro- 
vided in  a  certain  ordinance  contract  ordained 
by  the  honorable  city  council  of  said  city  on, 
to  wit,  the  7th  day  of  October,  1886,  granting 
to  Arthur  H.  Howland,  his  associates,  suc- 
cessors, and  their  assigns,  the  right  to  lay 
down,  use,  and  maintain  water  mains,  pipes, 
and  aqueducts  and  other  fixtures  pertaining 


to  supplying  a  water  supply  to  and  in  the  city 
of  Montgomery,  •  *  •  and  to  carry  out 
and  perform  said  contract  in  all  respects  and 
particulars  according  to  the  true  meaning  and 
intent  thereof  on  the  part  of  the  said  Ar- 
thur H.  Howland,  his  associates,  successors, 
and  assigns,  and  to  use,  exercise,  and  enjoy 
all  the  rights,  franchises,  and  privileges  at 
any  time  owned,  possessed,  or  enjoyed  by  said 
Arthur  H.  Howland,  his  associates,  succes- 
sors, or  assigns,  under  and  by  said  ordi- 
nance.'' The  ordinance  contract  referred  to 
in  the  declaration  of  Incorporation  is  also 
made  an  exhibit  to  and  set  out  in  the  pleas, 
and  It  is  claimed  that  certain  provisions  there- 
of, taken  in  connection  with  certain  action 
or  omission  to  act  on  the  part  of  the  city 
council  under  such  provisions,  qualify  the 
otherwise  absolute  duty  of  the  corporation 
to  furnish  at  all  times  water  of  the  pre- 
scribed quality  and  quantity  to  the  city  and 
its  Inhabitants,  and  justify  whatever  of  fail- 
ure may  have  occurred  in  that  behalf ;  and 
it  is  also  claimed  that  certain  of  said  provi- 
sions In  and  of  themselves  afford  an  ade- 
quate and  Indeed  the  only  remedy  for  an 
abuse  of  Its  franchise  by  the  corporation. 
Upon  the  Information  and  the  writ,  there- 
fore, as  also  upon  the  confessions  of  the 
pleas  and  the  provisions  of  respondent's  char- 
ter exhibited  by  the  pleas,  the  case  presented 
Involves  a  charter  duty  resting  on  the  Cap- 
ital City  Water  Company  to  supply  water 
of  the  prescribed  quality  and  adequate  quan- 
tity to  the  city  and  its  inhabitants  at  all 
times;  and  upon  the  information  and  writ  the 
case  presented  involves  a  willful  failure  on 
the  part  of  said  company  to  discharge  and 
perform  this  duty.  The  duty  is  obviously 
a  public  one  and  of  vast  Importance  to  the 
municipality  and  people  of  Montgomery.  It 
is  of  no  less  consequence  In  respect  of  the 
quality  of  the  water  to  be  supplied  than  in 
respect  of  its  quantity  and  the  constancy  of 
the  supply.  The  "act  creating  the  corpora- 
tion" is  equally  imperative  in  respect  of  the 
quality  and  the  quantity  and  the  continuity 
of  the  supply  of  the  water  for  the  furnishing 
of  which  to  the  city  and  the  residents  thereof 
the  corporation  was  organized,  chartered,  and 
invested  with  the  valuable  franchise  of  con- 
structing and  operating  a  system  of  water- 
works In  the  city  of  Montgomery.  Nay, 
more,  it  is  readily  conceivable  that,  to  supply 
the  city  and  its  inhabitants  with  Impure, 
unwholesome,  and  polluted  water  would  be 
more  disastrous  than  to  supply  an  insufficient 
quantity  of  pure  water,  or  even  none  at  all. 
And  so  in  respect  of  the  constancy  of  the 
supply,  the  charter  requires  the  prescribed 
water  to  be  furnished  at  all  times  without 
exception;  and  to  fail  in  this  duty  for  any 
material  length  of  time  is  as  much  a  breach 
of  corporate  duty,  as  much  an  offense 
against  the  charter,  and  abuse  of  the  fran- 
chise granted,  as  a  total  failure  in  that  re- 
gard, though  not  so  mischievous  in  results. 
Hence  we  feel  no  hesitation  In  affirming  that 
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a  failure  to  constantly  furnish  water  of  the 
prescribed  quality  is  an  offense  against  the 
act  creating  this  corporation,  within  the  terms 
of  section  3167,  cl.  1,  of  the  Code,  unlesB 
justification  or  excuse  for  such  failure  on  the 
particular  facts  under  which  it  occurred  can 
be  found  in  the  charter  of  the  corporation. 

Recurring  to  the  pleas  of  the  respondent, 
It  is  to  be  considered  whether  they  sever- 
ally either  negative  the  charge  of  failure 
made  by  the  petition  and  recited  in  the  writ, 
or,  without  such  negation,  present  facts  which 
excuse  or  Justify  such  failure  in  such  sort  as 
to  strip  it  of  the  essentials  of  an  offense 
against  the  charter  of  the  respondent  compa- 
ny; or,  failing  this,  whether  they  present  a 
case  which  addresses  itself  to  the  discretion  of 
the  court,  and  requires  an  exercise  of  that 
discretion  in  the  respondent's  favor.  Re- 
spondent's first  plea  does  not  negative  the 
failure  of  corporate  duty  laid  in  the  infor- 
mation. Construing  it,  as  all  pleas  must  be 
construed,  most  strongly  against  the  pleader, 
it,  In  the  first  place,  only  claims  that  the 
water  company  discharged  the  duty  in  ques- 
tion for  the  first  five  years  after  its  organiza- 
tion and  incorporation  and  the  completion  of 
its  works,— that  Is,  down  to  the  year  1890; 
and  this  is  to  be  taken  as  a  confession  that 
It  has  not  performed  that  duty  during  the 
two  years  elapsing  from  1890  to  1892,  when 
this  proceeding  was  commenced.  And  the 
plea  proceeds,  upon  the  assumption  of  fail- 
ure to  supply  pure  and  wholesome  water 
continuously  during  said  list-named  period, 
to  state  facts  which  are  Intended  to  afford 
justification  or  excuse  for  such  failure,  thus 
emphasizing  the  admission  of  its  failure. 
After  this  It  proceeds  to  aver  that  the  city 
and  its  inhabitants  are  entirely  dependent 
upon  the  respondent  for  a  supply  of  water  for 
fire  and  sanitary  purposes,  and  that,  should 
the  company's  charter  be  taken  away  from 
It,  the  city  will  be  left  without  any  supply 
of  water  for  either  of  said  purposes;  and 
further,  "that  many  of  the  Inhabitants  of 
said  city  are  now  depending  solely  upon  the 
defendant  for  their  water  supply,  and  they 
are  now,  and  have  been  at  all  times  since 
the  construction  of  defendant's  works,  furn- 
ished with  an  abundant  supply  of  pure, 
wholesome,  and  deep- well  water,  and  suffi- 
cient in  quality  and  quantity  for  all  the 
wants  of  the  city  and  its  inhabitants;  and 
defendant  avers  that  if  Its  charter  was  for- 
feited it  would  have  no  right  to  supply 
either  the  city  of  Montgomery  or  Its  inhabit- 
ants with  water,  or  to  operate  its  works  In 
any  way,  and  it  would  result  In  Irreparable 
Injury,  and  In  probable  devastation  and  ruin 
to  this  city  and  its  inhabitants."  It  was  not 
Intended  by  the  pleader  in  the  above  excerpt 
from  the  first  plea  to  allege  that  the  re- 
spondent had  at  all  times  supplied  pure  and 
wholesome  deep-well  water  to  the  city  and 
its  inhabitants,  and  counsel  for  the  defend- 
ant do  not  at  all  insist  upon  that  interpreta- 
tion of  the  plea.    To  give  it  that  construc- 


tion, moreover,  would  render  the  plea  duplex, 
and  inconsistent  with  Itself,  for  that  in  the 
first  part  of  It  the  respondent  confesses  fail- 
ure to  supply  water  as  prescribed  in  its 
charter,  and  attempts  to  excuse  and  justify 
such  failure.  But,  more  than  this,  in  the  aver- 
ment quoted  It  is  not  stated  that  the  respond- 
ent company  has  at  all  times  furnished  the 
prescribed  water  supply,  but  only  that  such 
supply  has  been  furnished,  and  this  not  to 
the  city  of  Montgomery  and  its  inhabitants, 
but  to  "many  of  the  inhabitants  of  the  city 
of  Montgomery"  only.  This  whole  averment 
was  obviously  Intended  as  a  mere  basis  for 
the  further  conclusion,  stated  in  the  plea 
that  to  dissolve  the  respondent  corporation 
would  stop  all  supply  of  water  and  "result 
In  irreparable  Injury,  and  with  probable 
devastation  and  ruin  to  this  city  and  its  in- 
habitants"; and  so  it  seems  to  be  considered 
by  counsel.  There  is,  then,  we  conclude,  no 
denial  in  this  plea  of  the  failure  to  supply 
water  of  the  prescribed  quality  charged  In 
the  petition  and  set  out  In  the  writ.  Nor  is 
there  any  denial  of  the  charge  of  failure  to 
supply  water  of  the  prescribed  quality  made 
by  the  petition  and  recited  in  the  writ  at- 
tempted in  respondent's  second  plea,  and  the 
fourth  expressly  admits  that  the  respondent 
has  not  at  all  times  since  the  completion  of 
its  works  supplied  the  city  of  Montgomery 
and  its  inhabitants  with  pure  and  whole- 
some water,  as  required  by  the  charter  of 
the  corporation. 

Respondent's  fifth  plea  contains  this  aver- 
ment: "And  defendant  avers  that  It  has 
from  the  beginning  until  now  complied  in 
all  respects  with  all  the  terms  and  con- 
ditions" of  the  ordinance  contract  between  It 
and  the  city,  "and  has  fully  performed  all 
its  duties  arising  out  of  Its  charter  by  provid- 
ing a  system  of  waterworks  of  sufficient  ca- 
pacity and  power  to  furnish  the  city  of  Mont- 
gomery an  abundant  supply  of  pure,  whole- 
some, deep-well  water,  sufficient  for  all  the 
purposes  of  the  city  and  its  inhabitants.  And 
it  avers  that  each  and  every  assignment  of 
breach  in  this  respect  as  set  forth  in  plain- 
tiff's alternative  writ,  heretofore  served  upon 
this  defendant,  are  wholly  untrue."  It  is  in- 
sisted by  counsel  for  appellant  that  this  aver- 
ment is  a  denial  of  the  charge  that  the  com- 
pany has  failed  to  supply  the  city  and  its 
inhabitants  with  pure  and  wholesome  water, 
and  that  this  plea  presents  the  general  issue 
upon  said  charge.  The  position  la  not  ten- 
able. The  plea  does  not  allege  facts  showing 
that  the  pleader  has  performed  its  charter 
duty  in  the  respect  In  question,  but  only  a 
general  conclusion  of  compliance  with  its  en- 
gagements to  the  city,  and  performance  of  all 
Its  corporate  duties.  This  conclusion  may  be 
based,  and,  indeed,  as  appears  from  the  plea 
Itself,  is  based,  upon  a  wholly  unwarranted 
and  erroneous  construction  of  the  charter  by 
the  pleader.  The  plea  sets  forth  that  the 
company  has  performed  all  Its  charter  duties, 
not,  indeed,  by  the  construction  of  suitable 
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works  of  adequate  capacity,  and  by  furnish- 
ing the  city  and  its  Inhabitants  at  all  times 
with  a  sufficient  quantity  of  pure,  whole- 
some, deep-well  water,  but  only  that  it  has 
performed  its  charter  duty,  and  complied 
with  all  the  requirements  of  the  act  creating 
it,  "by  providing  a  system  of  waterworks  of 
sufficient  capacity  and  power  to  furnish  the 
city  of  Montgomery  an  abundant  supply  of 
pure,  wholesome,  deep-well  water,  sufficient 
for  all  the  purposes  of  the  city  and  its  In- 
habitants." It  Is  not  averred  in  this  plea 
that  the  water  company  has  in  fact  supplied 
water  of  the  requisite  quality  and  quantity 
to  the  city  and  its  inhabitants  at  all  times, 
or,  indeed,  at  any  time,  but  only  that  It  has 
a  system  of  works  capable  of  supplying 
water  according  to  the  charter.  On  the  con- 
struction which  we  are  asked  to  put  upon 
this  plea  the  whole  charter  duty  of  the  re- 
spondent would  be  fully  performed  by  the 
building  of  its  system  of  works,  though  no 
drop  of  water  ever  passed  through  the  sys- 
tem to  the  city  of  Montgomery  and  its  In- 
habitants. And  the  concluding  sentence  of 
the  plea  Is,  In  effect,  merely  an  averment 
that  all,  charges  of  the  petition  and  writ  in 
respect  of  the  construction  of  a  system  of 
waterworks  of  adequate  capacity  are  un- 
true. The  gravamen  of  the  petition  and 
writ  Is  a  failure,  not  to  construct  the  works, 
but  to  supply  pure  and  wholesome  water; 
and  the  fact  of  the  construction  is  no  an- 
swer to  the  charge  of  a  failure  to  operate 
the  works  so  as  to  supply  the  water  required 
by  the  charter  to  be  supplied,  but  on  the 
contrary  jroes  in  aggravation  of  such  failure. 

The  sixth  and  only  other  plea  of  respondent 
makes  no  pretense  of  denying  the  charge  that 
the  corporation  has  failed  to  supply  water  as 
required  by  the  charter  at  all  times  to  the 
city  of  Montgomery  and  its  inhabitants,  but 
admits,  as  does  the  fourth  plea,  "that  on  a 
few  occasions,  to  wit,  four  times,  after  a  pro- 
tracted drouth,  for  which  the  company  was 
In  no  way  responsible,  and  which  it  could 
not  anticipate,  it  has  been  compelled  to  obtain 
a  part  of  its  water  supply  from  the  Alabama 
river;  but  that  this  character  of  water  was 
furnished  only  for  a  short  period  of  time,  and 
only  so  long  as  there  was  an  absolute  neces- 
sity therefor,  resulting  from  a  failure  of  its 
artesian  wells  to  supply  the  usual  amount  of 
water."  It  Is  thus  seen  that  none  of  the  re- 
spondent's pleas  deny,  and  some  of  them  ex- 
pressly, and  all  except  the  fifth  inferentially, 
admit,  that  the  corporation  has  not  at  all 
times  supplied  the  city  and  its  Inhabitants 
with  pure  and  wholesome  water,  etc.  Several 
matters  are  set  up  In  Justification  of  this 
failure,  and  in  avoidance  of  the  consequences 
thereof.  These  are  all  based,  as  we  have 
seen,  upon  certain  provisions  of  the  contract 
between  the  city  and  the  company,  and  re- 
ferred to  In  the  declaration  of  incorporation. 
First,  it  Is  insisted  by  the  pleas  that  the  fact 
that  the  city  had  and  exercised  an  election  to 
purchase  respondent's  works  in  1890  excused 


the  company  from  all  duty  to  Increase  the 
supply  of  pure,  wholesome,  deep-well  water 
to-  meet  the  wants  of  the  city  and  require- 
ment of  the  charter,  and  justified  the  furnish- 
ing of  river  water  for  the  two  years  or  more 
ensuing,  during  which  time  the  city  and  the 
company  were  disputing  over  the  price  the 
former  should  pay  for  the  works;  the  com- 
pany having  the  while  the  full  possession  and 
control,  and  being  In  undisturbed  operation, 
of  its  works,  and  presumably  in  the  re- 
ceipt of  the  full  rates  of  compensation  fix- 
ed by  the  contract  for  supplying  the  city 
and  its  inhabitants  with  pure,  wholesome, 
deep- well  water  sufficient  at  all  times  for  the 
uses  of  the  municipality  and  the  residents 
thereof.  The  essence  of  this  plea  Is  that, 
notwithstanding  the  absolute  charter  duty 
of  the  defendant  to  supply  pure,  wholesome, 
deep-well  water,  and  notwithstanding  there 
Is  not  one  word  in  this  contract  which  qual- 
ifies that,  duty,  yet  the  company  need  only 
perform  it  when  the  circumstances  are  such 
that  to  do  so  will  entail  no  expense  upon  It 
except  such  as  the  city  would  have  to  pay 
should  It  ever  elect  to  purchase  the  works. 
The  principle  of  the  plea  would  Justify  the 
company  In  supplying  polluted,  pestilential 
water  to  the  people  for  years,  and  charging 
and  receiving  compensation  as  for  pure  and 
wholesome  water,  solely  upon  the  ground 
that  to  supply  the  water  the  corporation  was 
chartered  to  supply,  contracted  with  the  city 
to  supply,  and  which  it  is  at  all  times  paid 
to  supply,  would  entail  some  expense  upon 
the  company.  This,  with  what  was  said  of 
this  defense  when  the  case  was  formerly 
here,  will  suffice  to  dispose  of  It  State  v. 
Capital  City  Water  Co.  (Ala.)  14  South.  652. 

Again,  It  Is  stipulated  in  said  ordinance 
contract  that  the  ordinance  may  be  repealed 
on  90  days'  notice  to  said  corporation,  'if  at 
any  time  the  works  herein  provided  for  to 
be  constructed  by  the  said  Arthur  H.  How- 
land,  his  associates,  successors,  or  assigns, 
shall  in  any  substantial  or  material  particu- 
lar fail  to  meet  the  requirements  of  this  con- 
tract, unless  within  said  ninety  days"  said 
works  shall  have  been  made  to  conform  to 
the  provisions  of  the  contract  And  it  is 
claimed  that  this  right  of  the  city  to  rescind 
the  contract  is  the  remedy,  and  the  only 
remedy,  for  an  abuse  by  the  corporation  of 
the  franchises  which  the  state  has  granted  to 
it  for  the  public  good.  This  right  of  rescis- 
sion does  not  upon  its  face,  as  given  in  the 
contract,  import  any  power  in  the  city  to 
vacate  the  respondent's  charter,  or  to  dis- 
turb In  any  way  its  corporate  existence,  but 
only  to  avoid  a  contract  which,  so  far  as  it 
was  of  benefit  to  the  respondent  authorized 
it  to  charge  certain  rates  for  water  furnished 
by  it  to  the  city  and  Its  Inhabitants.  So  that 
if  it  be  conceded  that  this  ordinance  contract 
becomes  a  part  of  the  charter  of  the  respond- 
ent corporation  because  of  the  reference  to 
it  in  the  declaration  of  incorporation,  this 
power  of  annulling  the  contract  would  not 


Digitized  by  Google 


70 


SOUTHERN  REPORTER,  Vol.  18. 


be  the  power  of  vacating  the  corporation. 
Whatever  the  city's  competency  to  make  this 
contract,  it  had  not  the  sovereign  power  pf 
breathing  life  into  the  corporate  entity;  and, 
whatever  its  right  to  annul  the  contract,  it 
was  impotent  to  take  away  the  life  of  the 
corporation.  The  state  gave,  and  the  state 
only  can  take  away,  that  life.  Considering 
the  contract  as  part  of  the  charter,  the  state 
might  declare  forfeiture  of  the  charter  for 
Infractions  of  duty  imposed  by  the  contract; 
but  it  by  no  means  follows  that  the  city, 
having  powers  only  in  respect  of  that  part 
of  the  charter  embraced  in  the  contract,  could 
exert  any  influence  upon  the  vital  principle 
of  corporate  existence  which  emanated  from 
the  state.  The  case  is  analogous  to  the  turn- 
pike cases  to  which  we  have  been  referred, 
in  which  it  was  Insisted  that  the  right  vest- 
ed by  the  charters  or  general  statutes  in  su- 
pervisors to  throw  open  toll  gates  on  the 
roads  of  the  corporations  upon  their  failure 
to  construct  and  maintain  roads  of  a  certain 
character  prescribed  in  the  charters,  and  the 
fact  that  this  had  been  done  by  the  super- 
visors, precluded  the  state  from  enforcing 
forfeitures  of  the  charters  for  such  failure. 
But  the  position  was  held  unsound,  the  court 
in  one  case  saying:  "That  the  Inspectors 
may  throw  open  the  turnpike  gates  is  no 
argument  against  forfeiture  for  nonrepair. 
The  application  to  them  is  but  a  cumulative 
remedy.  •  *  *  But  the  statute  does  not 
forbid  the  remedy  by  information,  any  more 
than  the  statute  giving  a  summary  remedy 
to  the  landlord  against  his  tenant  may  be 
said  to  Inhibit  the  action  of  ejectment."  Peo- 
ple v.  Hillsdale  &  O.  Turnpike  Road,  23 
Wend.  254.  And  in  another  case:  "I  am 
entirely  satisfied  that  it  could  form  no  bar  to 
this  proceeding,  even  admitting  *  *  *  that 
the  gates  were  opened  under  a  judicial  order 
of  an  inspector  of  turnpikes,  pursuant  to  the 
statute.  Such  a  step,  If  noticeable  at  all, 
would  operate  rather  to  ascertain  and 
strengthen  the  case  against  the  company 
than  as  furnishing  matter  of  defense."  Peo- 
ple v.  Bristol  &  R.  Turnpike  Road,  Id.  247. 

There  is  another  provision  of  this  ordinance 
contract  to  the  effect  that,  If  any  unforeseen 
or  inevitable  accident  should  happen  to  any 
part  of  the  respondent's  system  of  water- 
works, the  company  should  have  a  reasonable 
time  to  repair  Injuries  resulting  from  such 
accident,  and  that  such  "accident  and  the 
reasonable  time  rendered  necessary  to  re- 
pair or  provide  for  the  same  as  aforesaid 
shall  never  be  construed  to  be  a  breach  of 
this  contract,  or  any  cause  for  repealing  this 
ordinance,"  etc.;  and  this  stipulation  of  the 
contract  is  set  up  In  defense  to  the  writ  in 
this  case.  As  no  "unforeseen  or  inevitable 
accident"  is  averred,  it  is  difficult  to  see  what 
pertinency  this  stipulation  has  to  the  issue 
In  the  case.  Surely  a  drouth  Is  not  an  "ac- 
cident," and  a  failure  of  the  company  to  bore 
wells  shown  to  be  necessary  to  an  adequate 
supply  in  seasons  of  drouth  can  In  no  sense 


be  charged  to  an  "unforeseen  or  Inevitable 
accident." 

So  much  for  the  matters  relied  on  hi  justifi- 
cation of  the  failure  of  respondent  to  supply 
at  all  times  the  water  prescribed  by  the  char- 
ter, or  as  qualifying  the  corporate  duty  in 
that  regard.  Very  clearly,  we  think  nothing 
which  is  alleged  or  which  appears  by  the  or- 
dinance contract  either  qualifies  in  any  degree 
the  absolute  corporate  duty  in  that  behalf,  or 
justifies  the  failure  to  perform  that  duty, 
averred  in  the  petition,  and  not  denied  in  the 
pleas.  It  only  remains  to  be  considered 
whether,  on  the  case  presented  by  the  petition 
and  writ  on  the  one  hand  and  the  pleas  on 
the  other,  we  should,  In  the  exercise  of  a 
sound  judicial  discretion,  refuse  to  declare  re- 
spondent's charter  forfeited,  notwithstanding 
the  failure  of  duty  and  consequent  abuse  of 
franchise  which  it  admits,  or  rather  whether 
we  should  hold  that  Its  pleas  were  sufficient 
to  Invoke  an  exercise  of  that  discretion  in  its 
favor  by  the  court  below.  These  pleas  show 
that,  commencing  the  latter  part  of  1890  or 
In  1891,  and  extending  down  to  the  time  of 
plea  filed  in  February,  1894,  there  have  been 
four  periods  during  which  river  water,  and 
not  pure,  wholesome,  deep-well  water,  was 
supplied  to  the  city  of  Montgomery  and  its  in- 
habitants. It  Is  said  that  these  periods  were 
"short,"  but  how  short  or  long  is  not  shown. 
For  aught  that  is  alleged,  they  may  as  well 
have  covered  a  month  or  more  on  each  occa- 
sion as  a  day.  It  is  shown  that  these  pe- 
riods occurred  during  protracted  drouths, 
which  almost  always  occur  In  the  heated  sea- 
son, when  it  is  fair  to  assume  river  water  is 
specially  impure,  and  the  use  of  impure  water 
is  especially  dangerous.  It  is  shown  that  the 
respondent  was  fully  conscious  of  the  inca- 
pacity of  its  wells  to  meet  the  requirements 
of  its  charter  duty  certainly  as  early  as  the 
year  1890,  and  then,  after  resolving  to  sink 
additional  wells  In  order  to  perform  the  duty 
resting  upon  it,  failed,  for  a  wholly  insuffi- 
cient reason,  to  make  any  effort  in  that  di- 
rection, and  went  on  In  disregard  of  its  said 
duty,  without  other  effort  or  purpose  to  meet 
its  obligations  to  the  public  for  more  than  two 
years,  meantime  failing  to  supply  for  Indefi- 
nite periods,  in  the  most  unhealthy  seasons  of 
the  year,  the  pure,  wholesome,  deep-well 
water  required  both  by  the  grant  of  the  state 
and  the  contract  with  the  city.  It  Is  not  pre- 
tended that  the  respondent  was  unable  for 
any  reason  to  supply  the  water.  There  seems 
to  be  no  question  at  all  but  that  an  abundant 
supply  of  this  water  could  have  been  reached 
and  utilized  by  the  company.  If  it  were  un- 
able to  supply  the  water,  that  Itself  would  be 
a  ground  for  vacating  its  charter.  Knowing 
all  this  time— from  1890  to  1892— the  urgent 
necessity  for  additional  wells,  having  the  abil- 
ity to  sink  them,  and  thereby  secure  and  fur- 
nish to  the  city  an  abundant  supply  of  pure 
and  wholesome  water,  and  having  failed  for 
so  long  to  make  any  effort  to  that  end,  it  would 
be  a  confusion  and  a  misuse  of  terms  to  say 
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that  this  default  In  respect  of  a  plain,  abso- 
lute, and  practicable  duty  was  other  than  s 
willful  abuse  of  the  franchise  granted  by  the 
state,  and  a  willful  offense  against  the  act 
creating  the  corporation.  Why  should  not  the 
penalty  for  this  offense  be  visited  upon  the 
respondent?  What  facts  are  set  forth  in  the 
pleas  to  challenge  the  discretion  of  the  court 
in  favor  of  continued  corporate  existence,  and 
to  furnish  reasons  for  allowing  the  company 
to  further  exercise  the  franchise  Which  it  has 
abused?  For  one  thing  it  is  said  that,  if  the 
charter  Is  vacated,  all  water  supply  will  at 
once  cease,  and  the  city  will  be  exposed  in 
consequence  to  utter  devastation  and  ruin. 
There  Is  nothing  in  this  dire  prognostication. 
The  law  is  not  wanting  In  means  and  instru- 
mentalities for  the  administration  of  the  af- 
fairs and  the  carrying  on  of  the  business  of 
this  company  ad  interim,  and  ultimately  wind- 
ing it  up,  and  passing  its  system  of  works  in- 
to  other  hands,  charged  with  a  more  faithful 
performance  of  the  great  public  duty  of  sup- 
plying the  city  and  its  people  with  whole- 
some water,  and  thereby  subserving  the  end 
for  which  this  company  was  brought  Into  ex- 
istence, and  which  It  has  failed  to  meet 

Again,  it  Is  said  that  the  respondent  is  now, 
or  was  when  the  case  was  heard  in  February 
last,  after  having  pretermitted  all  effort  In 
that  direction  for  more  than  two  years,  and 
until,  and  even  for  a  year  after,  this  proceed- 
ing was  begun,  exerting  itself  to  sink  a  suffi- 
cient number  of  additional  deep  wells  to  fur- 
nish the  water  supply  required  by  its  charter; 
and  the  promise  is  made  by  the  pleas  that 
these  efforts  will  be  continued  unremittingly, 
and  with  the  greatest  diligence  and  skill,  un- 
til they  are  crowned  with  success.  That  this 
fact,  transpiring  after  the  franchise  has  been 
sufficiently  abused  to  authorize  and  require 
the  forfeiture  of  corporate  existence,  and  aft- 
er proceedings  for  forfeiture  had  commenced 
and  been  pending  for  a  year,  and  this  promise 
of  the  performance  of  corporate  duty  in  the 
future,  can  exert  no  Influence  by  way  of  cur- 
ing the  abuse  already  committed,  or  of  ab- 
solving the  company  from  responsibility  for 
the  offense  of  which  it  has  already  been 
guilty,  constituting  a  legal  ground  of  forfeit- 
ure, is  most  clear.  People  v.  Hillsdale  &  a 
Turnpike  Road,  23  Wend.  254,  258.  And  this 
fact  and  promise  are  equally  impotent  and 
vain  as  an  invocation  to  judicial  discretion. 
The  fact  is  not  a  new  one  in  the  history  of 
this  company,  developed  In  the  pleadings  here. 
There  have  been  former  occasions,  according 
to  the  pleas,  when  the  company  had  resolved 
upon  the  sinking  of  additional  wells,  and  set 
about  the  execution  of  that  purpose,  only  to 
turn  away  from  it  upon  wholly  Insufficient 
considerations  And  the  promise  Is  no  great- 
er obligation  than  has  all  along  rested  upon 
the  company  to  do  the  very  thing  it  now 
promises  to  do;  and,  as  that  obligation  has 
not  sufficed  In  the  past  to  keep  the  corpora- 
tion up  to  the  mark  of  this  most  vital  duty, 
it  would  not  be  wise  to  rely  upon  the  promise 


for  the  future.  And  as  the  company  has  in 
the  past,  with  full  consciousness  of  duty  un- 
performed, been  easily  diverted  from  its  ten- 
tative resolution  to  discharge  it,  it  is  not 
harsh  to  say  the  future  cannot  be  contem- 
plated without  grave  apprehension  that  when 
the  sword  of  this  writ  no  longer  bangs  over 
its  life  the  present  resolution  to  discharge  its 
duty  would  lose  its  force,  the  present  night 
and  day  effort  to  sink  wells  would  lose  its 
energy,  and  upon  some  entirely  insufficient 
consideration,  invited  to  lodgment  in  the 
mind  of  the  company  by  the  abortion  of  this 
proceeding,  there  would  be  another  default  of 
duty,  the  resolution  would  become  infirm,  the 
work  would  cease,  the  town  would  continue 
to  be  supplied  with  impure  and  unwholesome 
water,  and  the  object  and  end  of  corporate 
existence  would  go  unaccomplished  and  unat- 
talned.  There  are  averments  of  good  faith, 
of  great  skill  and  perfection  In  the  construc- 
tion by  the  respondent  of  its  system  of  water- 
works, of  the  use  of  the  most  approved  ma- 
chinery and  appliances  and  the  most  expert 
human  skill  in  the  service  of  the  city  and  its 
people;  but  all  these  have  fallen  short  of 
meeting  the  plain  and  simple  requirement  of 
the  chart  of  respondent's  life— that  It  should 
furnish  the  city  of  Montgomery  and  its  in- 
habitants with  pure,  wholesome,  deep-well 
water  sufficient  at  all  times  for  their  domes- 
tic and  other  uses.  We  have,  and  in  the  na- 
ture of  things  can  have,  no  sufficient  assur- 
ance that  this  duty  will  be  performed  in  the 
future.  The  interests  involved  are  most  vital 
and  important,  involving  the  health  and  lives, 
it  may  well  be,  of  the  inhabitants  of  the  city 
and  the  public.  We  feel  that  a  sound  judi- 
cial discretion  requires  the  removal  of  this 
corporation  from  the  Important  work  it  has 
so  Illy  performed,  that  it  may  be  committed 
to  other  agencies  having  a  juster  appreciation 
of  the  trusts  imposed,  and  a  quicker  sense  of 
the  duties  to  be  discharged.  None  of  the 
pleas,  we  therefore  conclude,  present  any  de- 
nial of  the  abuse  of  franchise  charged  by  the 
petition  and  writ,  nor  any  Justification  or  ex- 
cuse for  such  abuse,  nor  set  up  any  fact  which 
should  have  challenged  the  discretion  of  the 
city  court  to  a  denial  of  the  prayer  of  the  pe- 
tition, notwithstanding  the  charges  made  were 
confessed.  The  city  court  properly  sustained 
demurrers  to  each  of  the  pleas.  The  re- 
spondent declining  to  plead  further,  nothing 
was  left  to  the  trial  court  but  to  enter  a  judg- 
ment forfeiting  the  respondent's  charter  and 
ousting  it  of  the  franchises  thereby  granted, 
and  that  judgment  Is  affirmed. 


SOHLOSS  et  al.  v.  ROVBLSKY. 
(Supreme  Court  of  Alabama.  June  12,  1895.) 
Suit  ok  Attachment  Bond—  Exemplary  Dam* 
ages — Complaint — Gkousd  of  Attachment. 
1.  In  an  action  on  an  attachment  bond, 
plaintiff  cannot  recover  exemplary  damages 
where  the  complaint  fails  to  allege  that  the  at- 
tachment was  sued  out  without  probable  cause 
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for  the  belief  that  the  statutory  grounds  for  at- 
tachment existed,  though  it  alleges  the  nonexist- 
ence of  such  grounds. 

2.  In  the  absence  of  fraud,  the  mere  fact 
that  a  wife  offered  to  pledge  her  property  to  se- 
cure bail  for  her  husband  is  no  ground  for  an 
attachment  against  her. 

Appeal  from  circuit  court,  Dale  county;  J. 
M.  Carmichael,  Judge. 

Action  by  D.  Rovelsky  against  H.  Schloss 
and  others  on  an  attachment  bond.  Judg- 
ment was  rendered  for  plaintiff,  and  defend- 
ants appeal.  Reversed. 

This  bond  was  conditioned  as  follows: 
"Now,  if  the  said  Schloss  &  Huddleston  shall 
prosecute  their  said  attachment  to  effect,  and 
pay  the  defendant  all  such  damages  as  aba 
may  sustain  by  the  wrongful  or  vexatious 
suing  out  of  said  attachment,  then  the  above 
obligation  to  be  void,  otherwise  to  remain  In 
full  force  and  effect"  The  complaint,  as  orig- 
inally filed,  then  proceeds:  "And  plaintiff 
says  the  condition  of  said  bond  has  been 
broken  by  the  defendant  In  this:  (1)  Be- 
cause the  affidavit  made  to  procure  the  issu- 
ance of  said  attachment  alleges  that  plain- 
tiff, 'Dora  Rovelsky,  is  about  fraudulently  to 
dispose  of  her  goods,'  which  averment  in  said 
affidavit  is  and  was  untrue  and  false;  (2) 
because  said  attachment  was  wrongfully 
sued  out;  (3)  because  said  attachment  was 
vexatiously  sued  out;  (4)  because  said  at- 
tachment was  maliciously  sued  out;  (5)  be- 
cause plaintiff  had  to  employ  counsel  to  de- 
fend her  in  said  attachment  suit;  (6)  because 
plaintiff  was  at  an  expense  by  payment  of 
hotel  bills  to  defend  said  cause;  and  (7)  be- 
cause plaintiff  was  doing  a  large  and  lu- 
crative business  in  Ozark,  Ala.,  and  said  at- 
tachment was  wrongfully  levied  on  her  whole 
stock  of  goods,  amounting  to  several  thou- 
sand dollars,  and  her  store  house  was  closed 
by  the  sheriff,  and  she  was  so  kept  out  of 
her  business  for  a  long  period  of  time,  where- 
by she  was  damaged  two  hundred  dollars, — 
all  of  which  amounts  defendants  have  failed 
and  refuse  to  pay."  Subsequently,  the  plain- 
tiff amended  her  complaint  by  filing  another 
count,  in  which  she  claimed  damages  for 
destruction  of  her  business  and  loss  of  credit, 
and  the  expense  to  which  she  had  been  put 
to  defend  the  attachment  suit  Issue  was 
joined  on  the  pleas  to  the  complaint;  and 
upon  the  trial  of  the  case,  as  is  shown  by  the 
bill  of  exceptions,  the  plaintiff  introduced 
evidence  tending  to  show  that  at  the  time  of 
the  levy  of  the  attachment  at  the  suit  of 
Schloss  &  Huddleston  she  was  doing  a  large 
and  lucrative  business  in  the  town  of  Ozark, 
Ala.;  and  that  after  the  levy  of  the  attach- 
ment and  the  replevy  of  the  goods  by  her, 
she  sold  out  her  stock  of  goods,  and  ceased 
to  do  business.  The  defendant  introduced  evi- 
dence tending  to  show  that,  prior  to  the  su- 
ing out  of  the  attachment  by  them  against 
the  plaintiff,  her  husband,  Max  Rovelsky, 
was  placed  in  jail  on  a  charge  of  arson  in  the 
first  degree;  and  that  the  plaintiff,  defendant 
In  attachment,  repeatedly  offered  to  sell  or 


torn  over  her  entire  stock  of  goods  and  all 

of  her  property  to  any  one  who  would  make 
bond  for  her  husband,  in  order  tint  he  might 
be  released  from  imprisonment  The  plain- 
tiff, as  a  witness  In  her  own  behalf,  testified, 
In  reference  to  this  matter,  "that  at  the  time 
Max  Rovelsky  was  in  jail  she  offered  to 
make  bond  for  him,  but  did  not  offer  to  sell 
and  convey  all  of  her  property  to  any  one  to 
make  bond  for  said  Max  Rovelsky."  At  the 
request  of  the  plaintiff,  the  court  gave  to  the 
jury  the  following  written  charges:  (1)  "D. 
Rovelsky  had  a  right  to  offer  to  pledge  her 
property  for  the  purpose  of  making  bail,  or 
for  any  other  purpose;  and  the  fact  that 
she  did  offer  to  do  so  gave  the  defendants  no 
right  to  attach,  unless  the  offer  to  pledge  the 
goods  was  made  with  the  fraudulent  Intention 
to  hinder,  delay,  or  defraud  creditors."  (2) 
"If  the  jury  believe  from  the  evidence  that 
no  statutory  ground  existed  for  attaching, 
and  that  defendant  did  not  reasonably  believe 
that  one  did  exist  when  the  attachment  was 
sued  out,  then  they  will  find  for  the  plaintiff 
for  such  an  amount  as  to  them  shall  seem 
proper,  not  exceeding  the  amount  sued  for." 
The  defendants  separately  excepted  to  the 
giving  of  each  of  the  charges.  Defendants 
assign  as  error  the  giving  of  the  two  charges 
requested  by  the  plaintiff. 

H.  L.  Martin,  for  appellants.  Borders  & 
Carmichael  and  H.  H  Blackman,  for  appel- 
lee. 

COLEMAN,  J.  This  was  an  action  by  ap- 
pellee upon  an  attachment  bond.  We  have 
held  that  to  authorize  a  recovery  for  ex- 
emplary damages  in  a  suit  upon  an  attach- 
ment bond  the  complaint  must  show  not  only 
that  the  attachment  was  sued  out  without 
the  existence  of  the  statutory  grounds  for  the 
issuance  of  the  attachment  but  must  further 
aver  that  the  attachment  was  sued  out  with- 
out probable  cause  for  believing  the  alleged 
ground  to  be  true.  Crofford  v.  Vassar,  95 
Ala.  548,  10  South.  860;  McLane  v.  McTlghe, 
89  Ala.  411,  413,  8  South.  70;  Bank  v.  Jef- 
fries, 73  Ala.  183.  The  complaint  in  the  pres- 
ent action  contains  no  such  averment,  and 
consequently  the  plaintiff  was  not  authorized 
to  recover  more  than  actual  damage. 

The  second  charge  requested  by  the  plain- 
tiff, and  given  by  the  court  authorized  Uie 
Jury  to  return  a  verdict  for  the  plaiatiff  for 
exemplary  damages.  '  Under  the  pleadings  hi 
this  cause,  only  actual  damages  were  recov- 
erable. The  court  erred  in  giving  this  instruc- 
tion. Section  2999  of  the  Code,  without  ma- 
terial change,  has  existed  at  least  since  the 
adoption  of  the  Code  of  1852.  Since  that  time 
pleadings  framed  to  recover  damages  on  at- 
tachment bonds  have  been  frequently  a  mat- 
ter of  judicial  construction.  Wherever  the 
question  has  been  directly  Involved  we  have 
always  held  that  in  order  to  recover  ex- 
emplary damages  it  was  necessary  to  aver 
that  the  attachment  was  sued  out  without  the 
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existence  of  probable  cause  for  believing  the 
alleged  ground  to  be  true.  This  was  dis- 
tinctly declared  in  the  well-considered  case  of 
Bank  v.  Jeffries,  supra.  We  are  not  prepared 
to  hold,  as  stated  in  this  charge,  as  matter 
of  law,  "that  if  no  statutory  ground  existed 
for  the  attachment,  and  that  defendant  did 
not  reasonably  believe  that  one  did  exist," 
plaintiff  was  entitled  to  recover  punitive  dam- 
ages. These  facts  are  evidence  to  be  con- 
sidered by  the  jury,  and  it  is  for  the  Jury  to 
say  from  these  facts  and  all  the  evidence 
whether  the  attachment  was  maliciously  sued 
out. 

As  to  the  first  charge  given  for  the  plain- 
tiff, it  may  not  be  true,  as  a  universal  propo- 
sition, that  the  wife  has  a  right  to  pledge 
her  property  for  any  and  every  purpose. 
Code,  8  2349.  We  are  satisfied  the  offer  to  do 
so,  or  even  the  pledge  when  it  could  be  done, 
would  not  furnish  cause  of  attachment  when 
there  was  no  fraudulent  intent.  There  was 
no  error  in  giving  this  charge.  Reversed  and 
remanded. 


Ex  parte  CHARLES. 
{Supreme  Court  of  Alabama.   May  15,  1896.) 
Receivers  op  Raii.hoads— Service  op  Bcmmons. 

The  provisions  of  Act  Feb.  26,  1887,  for 
service  of  summons  where  a  railroad  corpora- 
tion has  permitted  its  road  to  be  used  by  any 
other  person  or  corporation,  refer  exclusively  to 
cases  in  which  a  railroad  corporation  voluntarily 
parts  with  possession  of  its  road,  or  voluntarily 
permits  it  to  be  used  by  a  natural  person  or  an- 
other corporation,  and  therefore  has  no  applica- 
tion to  a  case  where  possession  is  given  to  re- 
ceivers. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Application  of  Abraham  Charles  for  man- 
damus to  the  judge  of  the  city  court  of  Mont- 
gomery* Denied. 

Abraham  Charles  brought  an  action  against 
R.  S.  Hayes  and  H.  M.  Comer,  as  receivers  of 
the  Montgomery  &  Euf  aula  Railroad  Company, 
a  corporation,  to  recover'  damages  for  the 
alleged  negligent  killing  of  plaintiff's  mule. 
On  the  back  of  the  summons  and  complaint, 
there  was  the  following  indorsement:  "Exe- 
cuted by  serving  a  copy  of  the  within  sum- 
mons and  complaint  on  Dan  Frazier,  as  agent 
of  the  said  defendants,  H.  M.  Comer  and  R 
S.  Hayes,  as  receivers  of  the  Montgomery  ft 
Euf  aula  R.  R.  Co.,  this,  the  8th  day  of  Sept, 
1894.  [Signed]  W.  R.  Waller.  Sheriff,  by  C. 
E.  Parks,  D.  S."  The  defendants  moved  to 
set  aside  the  service  upon  them  of  the  sum- 
mons and  complaint  filed  in  said  cause  on  the 
following  ground:  "Because  the  same  was 
not  served  upon  them,  or  either  of  them, 
personally,  nor  upon  any  person  whom  the 
law  authorizes  to  be  served  in  substitution  of 
them,  or  either  of  them."  On  the  hearing  of 
this  motion  the  following  facts  were  admit- 
ted: At  the  time  of  the  injury  complained  of, 
the  said  H.  M.  Comer  and  R.  S.  Hayes  were 
in  charge  of  and  operating  the  Montgomery 
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ft  Eufaula  Railroad  as  receivers  thereof,  hav- 
ing been  appointed  as  such  receivers  by  the 
circuit  court  of  the  United  States  at  Mont- 
gomery, Ala.;  that  said  receivers  were  non- 
residents of  the  state  of  Alabama;  and  that 
the  said  Dan  Frazier,  upon  whom  said  service 
was  made,  was,  at  the  time  thereof,  the  agent 
of  said  receivers  of  said  railroad  company, 
and  was  in  charge  of  the  station  and  depot 
of  the  Montgomery  &  Eufaula  Railroad  Com- 
pany, located  in  the  city  of  Montgomery. 
Upon  this  evidence  the  court  held  that  said 
service  of  the  summons  and  complaint  was 
Insufficient  to  bring  said  defendants  into 
court,  and  to  give  the  court  Jurisdiction  of 
them;  and  thereupon  sustained  the  motion, 
and  quashed  and  set  aside  said  return  and 
service;  and  to  this  ruling  of  the  court  the 
plaintiff  duly  excepted.  The  plaintiff  in  said 
cause  now  files  his  petition  in  the  supreme 
court  asking  for  a  writ  of  mandamus,  di- 
rected to  the  Judge  of  the  city  court  of  Mont- 
gomery, compelling  him  to  set  aside  and 
vacate  the  order  and  Judgment  rendered  by 
him,  setting  aside  and  quashing  the  return 
and  service  upon  the  defendants  In  said 
cause. 

Farnham,  Crum  ft  Weil,  for  petitioner. 
Roquemore  ft  White,  for  defendants. 

BRICKELL,  O.  J.  The  service  of  process 
in  this  case  was  without  authority  of  law, 
unless  it  can  be  drawn  within  the  influence 
of  the  act  of  the  general  assembly  approved 
February  26,  1887  (Pamph.  Acts  1886-87,  p. 
68;  Code,  p.  592).*  The  act  refers  exclusive- 
ly to  cases  In  which  a  railroad  corporation 
voluntarily  parts  with  the  possession  of  its 
railroad,  or  voluntarily  permits  It  to  be  used 
by  a  natural  person  or  another  corporation. 
It  has  no  reference  to  compulsory  disposses- 
sion by  the  decree  or  judgment  of  a  court  of 
competent  jurisdiction;  no  reference  to  a 
case  in  which  the  possession  and  use  of  the 
railroad  is  transferred  to  receivers.  We  do 
not  apprehend  that  any  serious  injury  or  in- 
convenience may  result  from  this  construction 
of  the  statute.  The  court  appointing  the  re- 
ceivers has  plenary  Jurisdiction  over  them, 
and  upon  a  proper  application  would  direct 
the  mode  in  which  service  upon  them  should 
be  effected,  or  would  require  them  to  ac- 
knowledge service,  or  would  authorize  the 
party  applying  to  Intervene  by  petition  in 
the  suit  In  which  the  receivers  were  ap- 


i  This  section  provides:  "That  whenever  any 
railroad  corporation  created  by  the  laws  of  this 
state  shall  permit  its  railroad  to  be  used  or 
operated  by  any  other  person  or  corporation, 
whether  by  contract  or  otherwise,  In  any  suit 
against  the  person  or  corporation  so  using  or 
operating  such  railroad  it  shall  be  sufficient  serv- 
ice of  process  on  such  person  or  corporation  to 
serve  a  copy  of  the  same  on  any  depot  agent  or 
person  in  charge  of  any  depot  along  the  line  of 
the  railroad  so  used  and  operated:  provided,  that 
affidavit  shall  be  made  as  provided  in  section 
2935  of  the  Code  of  1876  in  all  coses  where  the 
defendant  is  a  domestic  corporation.** 
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pointed,  and  bo  molding  the  procedure  on  the 
Intervention  that  the  full  measure  of  the 
rights  of  the  parties  would  be  administered. 
The  application  for  the  mandamus  Is  denied. 


WORSWICK  v.  HUNT  et  al. 
(Supreme  Court  of  Alabama.   May  15,  1895.) 
Instructions. 
A  charge  which  assumes  as  true  a  con- 
troverted fact  material  to  the  issue  is  erroneous. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arlington,  Judge. 

Trial  of  right  to  property  between  James  E. 
Worswick,  plaintiff,  and  Lola  Hunt  and  an- 
other, claimants.  Judgment  for  claimants. 
Plaintiff  appeals.  Reversed. 

This  was  a  statutory  trial  of  the  right  to 
property,  instituted  by  the  appellees,  Interpos- 
ing a  claim  to  personal  property  which  was  lev- 
ied upon  under  an  attachment  issued  in  a  suit 
brought  by  the  appellant,  James  E.  Worswick, 
against  R.  E.  Hunt  and  M.  E.  Hunt  The 
facts  of  the  case  are  sufficiently  stated  in  the 
opinion.  After  the  introduction  of  all  the  evi- 
dence, the  plaintiff  requested  the  court  to  give 
the  following  written  charge  to  the  jury:  "If 
the  jury  believe  the  evidence,  they  must  find 
their  verdict  for  the  plaintiff."  The  court  re- 
fused to  give  this  charge,  and  the  plaintiff  duly 
excepted.  At  the  request  of  the  claimants, 
the  court  gave,  among  others,  the  following 
written  charges  to  the  jury,  and  to  the  giving 
of  each  charge  the  plaintiff  separately  except- 
ed: (1)  "In  a  case  like  this,  the  statements 
of  defendants  as  to  the  ownership  of  property 
in  controversy  do  not  divest  title  out  of  the 
true  owners."  (4)  "That  by  dominion  Is 
meant  merely  a  control  of  the  articles  given; 
and  if  the  jury  believe  from  the  evidence  that 
the  claimants  exercised  control  of  said  proper- 
ty given  them,  then  the  gift  is  valid,  and  the 
jury  must  find  for  the  claimants."  (5)  "In 
order  to  constitute  a  delivery  of  the  furniture 
here  In  issue,  no  actual,  manual  delivery,  by  a 
removal  or  moving  of  this  furniture,  Is  neces- 
sary. All  that  is  necessary  is  that  the  donor 
shall  abandon  her  property  In  said  furniture, 
and  that  the  donees  shall  step  Into  her  shoes. 
Anything  that  amounts  to  this  is  a  sufficient 
delivery."  (6)  "In  cases  like  this,  where  arti- 
cles of  property  given  are  bulky,  a  declaration 
of  the  gift  in  plain  terms  by  the  donor,  and  an 
acceptance  by  the  donees  (claimants  here),  is  a 
sufficient  delivery,  and  constitutes  a  valid  gift." 
(7)  "Where,  as  In  this  case,  the  gift  is  for  the 
benefit  of  the  donees,  the  law  presumes  an  ac- 
ceptance by  the  donees."  (9)  "The  fact  that 
the  claimants  lived  In  the  same  house  with 
their  parents,  and  that  the  parents  may  have 
used  the  property  Jointly  with  the  claimants, 
and  with  their  consent,  for  their  mutual  com- 
fort, does  not  Invalidate  the  gift,  or  show  that 
no  valid  gift  had  been  made."  There  was 
Judgment  for  the  claimants,  and  the  plaintiff 
appeals,  and  assigns  as  error  the  rendition  of 
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said  judgment,  and  the  giving  of  the  charges 
requested  by  claimants,  and  refusing  to  give 
the  charge  requested  by  him. 

Hill,  Roquemore  &  Rogers,  for  appellant. 
Sanford  &  Sanford,  for  appellees. 

COLEMAN,  J.  The  appellant,  Worswick, 
sued  out  an  attachment  against  R.  E.  Hunt 
and  M.  E.  Hunt  for  unpaid  rent  of  a  dwelling, 
which  was  levied  upon  a  piano  and  household 
furniture  that  had  been  In  the  dwelling  and 
used  by  the  family.  The  appellees,  Lola  Hunt 
and  Zella  Flinn,  daughters  of  the  defendants 
In  attachment,  and  who  constituted  a  part  of 
the  family,  made  affidavit  to  the  property,  and 
gave  bond  for  the  trial  of  the  right  of  property. 
The  claimants  based  their  title  to  and  owner- 
ship of  the  property  on  a  gift  from  their  moth- 
er, M.  E.  Hunt  There  was  evidence  on  the 
part  of  the  plaintiff  tending  to  show  that  the 
property  levied  upon  was  subject  to  rent  and 
there  was  evidence  tending  to  show  a  gift  of 
the  property  to  the  claimants.  The  material 
assignments  of  error  refer  to  Instructions  giv- 
en at  the  request  of  the  claimants.  The  rule 
Is  that  a  charge  which  assumes  as  tine  a  con- 
troverted fact  material  to  the  issue  is  defective 
and  erroneous,  and  should  be  refused.  There 
was  evidence  In  the  case  which  tended  to  show 
that  Mrs.  Hunt  had  made  no  gift  of  the  prop- 
erty to  her  daughters,  and  there  was  other  evi- 
dence which,  if  believed,  would  operate  an 
estoppel  upon  Mrs.  Flinn,  though  there  had 
been  a  gift  to  her,  and  the  testimony  of  claim- 
ants' witnesses  in  regard  to  the  gift  was  not 
consistent  and  a  jury  might  have  discredited 
it  The  plaintiff,  Worswick,  testified  that 
Mrs.  Hunt  claimed  to  be  the  owner  of  the 
property  in  the  presence  of  her  daughter  Mrs. 
Flinn,  and  that  Mrs.  Flinn  replied  that  the 
claim  she  had  made  to  the  property  was  In 
Jest  The  testimony  of  Elsberry  tends  to  show 
that  the  property  was  claimed  by  Mrs.  Hunt 
and  that  It  would  be  liable  for  the  rent  and 
was  ample  security.  Mr.  Flinn  testifies  that 
the  piano  was  Included  In  the  gift  to  the  two 
daughters  made  to  them  in  June,  just  a  few 
months  previous  to  the  rental  contract  for  the 
dwelling.  The  facts  here  detailed  were  con- 
troverted by  the  claimants,  but  the  issue  was 
one  for  the  jury.  Charges  1,  4,  6,  7,  and  9, 
given  at  the  request  of  claimants,  Invaded  the 
province  of  the  jury  or  assume  as  true  a  con- 
troverted fact.  The  latter  clause  of  the  fifth 
charge  was  abstract  and  misleading.  There 
was  no  error  in  refusing  the  general  charge 
requested  by  the  plaintiff.  Reversed  and  re- 
manded. 


ALABAMA  NAT.  BANK  v.  CHATTANOO- 

1     GA  DOOR  &  SASH  CO. 
(Supreme  Court  of  Alabama.  April  23,  1895.) 

Affidavit— Foreign  Notart— Omission  or  Sbal 
—Omission  of  Location  of  Notary. 

Under  Code,  §  1106.  providing  that  for 
the  authorisation  of  bis  official  acts  a  notary 
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must  provide  a  seal  of  office,  an  issue  in  gar- 
nishment cannot  be  made  up  on  an  affidavit, 
purporting  to  have  been  taken  in  Tennessee,  to 
which  no  seai  is  attached,  and  which  does  not 
show  that  the  person  who  signed  the  same  was 
a  notary,  and  it  is  not  shown  that,  under  the 
laws  of  Tennessee,  a  notary  public  had  authority 
to  administer  an  oath  in  matters  not  pertaining 
to  the  common-law  duties  of  a  notary  public 

Appeal  from  circuit  court,  JefTerson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  the  Chattanooga  Door  ft  Sash 
Company  against  Samuel  Uilman.  A  writ 
of  garnishment  was  served  on  the  Alabama 
National  Bank,  and  on  the  issue  Joined 
judgment  was  rendered  for  plaintiff,  and  the 
garnishee  appeals.  Reversed. 

The  Alabama  National  Bank,  as  such  gar- 
nishee, answered,  denying  all  indebtedness 
to  said  Uilman.  This  answer  of  the  gar- 
nishee was  contested;  and,  upon  this  contest, 
issue  was  formed  upon  which  the  trial  was 
had.  The  facts  as  to  the  validity  of  the  af- 
fidavit of  contest  filed  are  sufficiently  stated 
in  the  opinion;  and,  as  this  Is  the  only  ques- 
tion reviewed  on  the  present  appeal,  it  is 
unnecessary  to  set  forth  any  other  facts. 
The  cause  was  tried  by  the  court,  without 
the  intervention  of  a  jury,  and,  upon  the 
hearing  of  all  the  evidence,  the  court  sustain- 
ed the  contest  of  the  answer  of  the  garnishee, 
and  rendered  judgment  In  favor  of  the  plain- 
tiff in  attachment  against  the  garnishee. 

J.  Q.  Cohen  and  W.  C.  Ward,  for  appellant 
Lane  &  White,  for  appellee. 

COLEMAN,  J.  The  case  was  tried  by  the 
court,  by  consent  of  the  parties,  without  a 
Jury.  The  appeal  is  prosecuted  from  the 
Judgment  of  the  court,  sustaining  a  contest 
of  the  answer  of  the  Alabama  National  Bank, 
garnishee  of  Samuel  Uilman,  in  the  cause  of 
the  Chattanooga  Door  ft  Sash  Company 
against  the  said  Uilman,  and  the  judgment 
rendered  against  the  garnishee.  The  an- 
swer of  the  garnishee,  which,  if  true,  entitled 
the  garnishee  to  be  discharged,  was  filed 
January  30,  1891,  and  that  which  purports  to 
be  a  contest  was  filed  at  the  same  term. 
The  Issue  on  the  contest  was  made  up  and 
heard,  and  judgment  rendered,  In  April,  1893. 
At  the  call  of  the  case,  In  April,  1893,  the 
garnishee  moved  for  its  discharge,  on  the 
grounds  that  there  had  been  no  legal  contest 
of  the  answer  filed  and  that  the  contest  had 
not  been  sworn  to  before  any  person  author- 
ized to  administer  the  affidavit.  These  mo- 
tions were  overruled  by  the  court  Section 
2981  of  the  Code  provides  that  the  plaintiff, 
his  agent  or  attorney  may  controvert  the 
answer  of  the  garnishee,  by  making  oath,  at 
the  term  the  answer  is  made,  that  he  be- 
lieves it  to  be  untrue;  and  thereupon  an  is- 
sue must  be  made  up,  under  the  direction  of 
the  court,  In  which  the  plaintiff  must  allege 
in  what  respect  the  answer  is  untrue,  etc. 
The  jurat  to  the  contest  purports  to  have 
been  made  In  the  state  of  Tennessee,  and 
is  signed,  "G.  D.  Lancaster,  Notary  Public" 


There  is  no  notarial  seal  attached  to  the 
jurat;  nor  was  there  any  evidence  offered  to 
show  that  G.  D.  Lancaster  was  a  notary  pub- 
lic of  the  state  of  Tennessee,  nor  any  fact  or 
statute  to  show  that  under  laws  of  Ten- 
nessee, a  notary  public  has  authority  to 
administer  an  oath  in  matters  not  pertain- 
ing to  the  common-law  duties  and  author- 
ity of  a  notary  public.  It  seems  that  the 
court  held  that  the  Jurat  as  stated,  was 
self-proving  as  to  all  these  matters.  The 
courts  of  this  state  cannot  take  judicial 
knowledge  of  the  appointment  and  term  of 
office  of  notaries  public  in  other  states  and 
countries.  Chandler  v.  Hanna,  73  Ala.  390. 
Section  1106  of  the  Code  provides  that  "for 
the  authentifl cation  of  his  official  acts,  such 
notary  public  muBt  provide  a  seal  of  office, 
which  must  present  by  its  impression,  his 
name,  office,  state,  and  county  for  which  he 
was  appointed."  Section  1800  of  the  Code 
specially  provides  that  "acknowledgments 
and  proofs  of  conveyances  may  be  taken 
within  the  United  States  and  beyond  the 
state  of  Alabama  by  •  *  •  notaries  pub- 
lic." Bradley  v.  Bank,  60  Ala.  252.  It  was 
held  In  the  case  of  Goree  v.  Wadsworth,  91 
Ala.  416,  8  South.  712,  that,  In  matters  in 
which  a  notary  public  was  authorized  to  act, 
his  certificate,  verified  under  the  seal  of  his 
office,  which  conformed  to  the  requirements 
of  the  statute,  must  be  accepted  as  competent 
and  sufficient  proof,  prima  facie,  of  the  facts 
within  the  scope  of  his  authority,  verified  or 
certified  by  him  as  such.  The  answer  of  the 
garnishee  not  having  been  contested,  as  pro- 
vided in  section  2981,  supra,  the  motion  to 
discharge  It  should  have  been  granted.  This 
view  of  the  case  renders  it  unnecessary  to 
consider  the  many  assignments  of  error  on 
other  questions.  The  case  must  be  reversed, 
and  a  judgment  will  be  here  rendered  dis- 
charging the  garnishee.  Reversed  and  ren- 
dered. 


LOUISVILLE  ft  N.  R.  CO.  v.  BINION. 

(Supreme  Court  of  Alabama.   Dec.  20,  1894.) 

Mastbk  and  Servant— Actiosi  for  Personal  In- 
juries— Damages — Phtsical  Suffering — Evi- 
dbnob  —  Members  of  Plaintiff's  Family  — 
Trial  —  Failure  to  Object  to  a  Responsive 
Answer— Dutt  of  Master  to  Warn  Servant 
of  Danger— Charge. 

1.  In  an  action  for  personal  Injuries,  plain- 
tiff is  entitled  to  recover  for  physical  suffering. 

2.  In  such  an  action,  it  is  error  to  allow 
plaintiff  to  testify  that  his  family  consisted  of  a 
wife  and  three  children. 

3.  An  appellate  court  will  not  review  the 
allowance  of  a  question  to  which  no  exception 
was  preserved. 

4.  Where,  in  an  action  for  personal  injury, 
it  appeared  that  plaintiff  was  injured  by  the 
sudden  and  violent  letting  off  of  the  "tight 
brake,"  it  was  proper  to  allow  a  question  to  an 
expert  as  to  whether,  when  a  brake  becomes 
tight  after  it  is  put  up,  it  does  not  throw  off 
with  more  force. 

5.  An  objection  to  an  improper  question 
does  not  cover  an  irresponsive  answer  thereto. 

6  A  railroad  company  which  continues  to 
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me  a  brake  which  Is  dangerous  because  it  is 
liable  to  throw  off  suddenly,  after  a  safer  one  is 
discovered,  is  bound  to  warn  an  Inexperienced 
brakeman  of  its  danger.  • 

7.  In  an  action  against  a  nilroad  company 
by  a  brakeman  for  Injuries  caused  by  a  de- 
fective brake,  it  is  proper  to  refuse  to  charge 
that  if  the  brake  worked  properly  when  applied 
by  plaintiff,  and  no  one  else  handled  it,  the 
fact  that  plaintiff  was  thrown  from  the  train 
was  not  proof  of  a  defect  in  the  brake,  where 
the  evidence  was  that  the  defect  was  such  that 
plaintiff  in  applying  the  brake  would  not  notice 
it  aud  that  it  would  not  become  apparent  until 
he  let  the  brake  off. 

8.  In  an  action  for  personal  injuries,  it  was 
proper  to  refuse  to  charge  that  plaintiff  must 
«bow  that  his  capacity  for  making  a  living  had 
been  diminished,  and  must  furnish  the  evidence 
on  which  the  jury  are  to  calculate  the  amount 
of  compensation  to  be  allowed  him. 

9.  It  was  also  proper  to  refuse  to  charge 
that  if  the  evidence  shows  that  the  capacity  of 

laintiff  for  earning  support  was  not  diminished 
y  the  injury  sustained,  then  the  jury  can  only 
award  nominal  damages,  where  the  evidence 
shows  that  plaintiff  lost  one  of  his  arms  and  con- 
siderable time  through  the  accident. 

Appeal  from  circuit  court,  Montgomery 
county;  John  R.  Tyson,  Judge. 

Action  by  E.  M.  Binlon  against  the  Louis- 
ville &  Nashville  Railroad  Company  for  per- 
sonal injuries  sustained  by  plaintiff  while  In 
defendant's  employ  as  a  brakeman.  Judg- 
ment was  rendered  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

Most  of  the  facts  of  the  case,  as  shown  on 
the  present  appeal,  are  sufficiently  stated  in 
the  opinion.  Against  the  objection  and  ex- 
ception of  the  defendant,  the  plaintiff,  as  a 
witness  in  his  own  behalf,  and  other  wit- 
nesses for  the  plaintiff,  were  allowed  to  tes- 
tify to  the  pain  and  suffering  of  the  plaintiff 
occasioned  by  the  injury  sustained.  The 
court.  In  his  general  charge  to  the  Jury,  in- 
structed them  as  follows:  "The  measure  of 
damages  would  be  the  loss  of  time  which  the 
plaintiff  sustained,  if  you  find  that  he  is  en- 
titled to  recover,  and  also  the  pain  and  suf- 
fering which  he  underwent  by  reason  of  this 
Injury,  and  the  permanent  disability."  The 
defendant  duly  excepted  to  so  much  of  the 
general  charge  of  the  court  as  instructed  the 
jury  that  they  could  assess  damages  for  the 
pain  and  suffering  of  the  plaintiff.  The  de- 
fendant requested  the  court  to  give  to  the 
jury  the  following  written  charges,  and  sep- 
arately excepted  to  the  court's  refusal  to  give 
of  the  charges  as  asked  by  it:  (1)  "If  the 
Jury  believe  the  evidence,  they  must  find  for 
the  defendant."  (2)  "If  the  Jury  believe  the 
evidence  of  Binlon,  the  plaintiff  in  this  case, 
they  will  find  for  the  defendant"  (3)  "There 
is  no  evidence  in  this  case  which  shows  an 
improper  inspection  of  the  cars  in  the  train 
on  which  plaintiff  was  injured."  (4)  "There 
is  no  evidence  in  this  case  which  shows  a 
negligent  inspection  at  Mobile  of  the  train 
on  which  plaintiff  was  injured. "  (5)  "If  the 
Jury  believe  from  the  evidence,  that  the 
brake  worked  properly  when  applied  by  Bin- 
ion,  and  that  no  one  else  handled  it  or  touch- 
ed the  same,  the  fact  that  he  fell  or  was 
thrown  from  said  train  is  not  proof  of  any 


defect  in  said  brake."  (6)  "The  court  charges 
the  Jury,  that  proof  that  a  car  in  the  South  & 
North  Alabama  Railroad  at  Montgomery  had 
a  limber  brake  staff  did  not  prove  that  that 
was  the  car  from  which  Binlon  fell."  (7) 
"The  plaintiff  in  this  case  can  only  recover 
compensation  for  the  injuries  sustained,  and 
In  estimating  such  compensation  the  jury 
cannot  consider  the  pain  and  suffering  which 
the  plaintiff  underwent"  (8)  "The  plaintiff 
must  show  that  his  capacity  for  making  a 
living  has  been  diminished,  and  must  fur- 
nish the  evidence  on  which  the  jury  are  to 
calculate  the  amount  of  compensation  to  be 
allowed  him."  (9)  "If  the  evidence  shows 
that  the  capacity  of  plaintiff  for  earning  a 
support  has  not  been  diminished  by  the  In- 
juries sustained,  then  the  jury  can  only  award 
nominal  damages."  There  was  a  verdict  in 
favor  of  plaintiff,  assessing  his  damages  as 
$5,000,  and  judgment  accordingly.  At  a  sub- 
sequent day  of  the  term,  the  defendant  moved 
the  court  to  set  aside  the  verdict  and  judg- 
ment and  to  grant  a  new  trial  on  the  follow- 
ing grounds:  (1)  The  verdict  was  contrary 
to  the  law;  (2)  the  verdict  was  contrary  to 
the  evidence;  (8)  the  verdict  was  contrary  to 
the  charge  of  the  court;  (4)  the  court  erred 
in  refusing  each  of  the  charges  requested  by 
defendant;  (5)  the  damages  awarded  by  the 
verdict  of  the  Jury  were  excessive.  The 
court  overruled  this  motion,  and  the  defend- 
ant duly  excepted  thereto.  The  present  ap- 
peal is  prosecuted  by  the  defendant,  who  as- 
signs as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

Thos.  Q.  Jones  and  Chas.  P.  Jones,  for  ap- 
pellant   WattB  &  Troy,  for  appellee. 

HARALSON,  J.  1.  When  this  case  was 
here  before,— 98  Ala.  576,  14  South.  619— it 
was  tried  on  a  complaint  which  alleged,  gen- 
erally, that  the  plaintiff's  Injury  was  caused 
by  a  defect  in  the  ways,  works,  machinery 
and  brakes  connected  with  and  used  on  the 
train,  on  which  the  plaintiff  was  injured, 
and  the  special  averments  of  defects  were,  In 
substance,  that  the  dog,  ratchet  chain,  rod, 
or  shoes  of  the  brake  or  brakes  on  said  car, 
were  defective  or  so  worn  as  to  be  inopera- 
tive and  insufficient  for  the  purposes  for 
which  they  were  attached  to  the  car;  that 
the  lever  attached  to  the  brake  beam  was 
broken  or  worn,  so  that  when  used,  It  failed 
to  act  properly,  and  that  plaintiff,  while  en- 
gaged in  and  about  his  duties  as  brakeman 
and  trying  to  perform  the  duties  required  of 
him,  as  such,  was  thrown  from  the  top  of 
said  car,  his  right  arm  was  cut  off,  and  he 
was  damaged  thereby,  etc.  After  reciting  in 
the  opinion,  the  testimony  given  to  the  jury 
which  tended  to  prove  the  facts  connected 
with  the  disaster,  the  court  said:  "It  will 
be  seen  that  there  is  an  entire  absence  of 
proof  of  any  defect  in  the  brake,  or  In  its 
working,  which  caused,  or  could  have  caused 
the  brake  to  stick,  or  to  be  difficult  to  let  off, 
—an  entire  absence  of  proof  of  any  fact,  at- 
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tendant  upon  the  release  of  the  brake,  which 
could  have  tended  to  throw  plaintiff  from  the 
car.  According  to  his  testimony,  he  fell 
when  the  brake  was  released,  but  he  proves 
no  fact  which  connects  his  fall  with  the  lib- 
eration of  the  brake.  The  inference  from  his 
entire  testimony  is  just  as  reasonable,  that 
the  brake  stuck  from  being  put  up  too  tight, 
or  that  he  fell  from  losing  his  balance  or 
footing,  or  that  he  was  jerked  off  by  retain- 
ing too  long  his  hold  on  the  wheel,  when  the 
brake  was  let  off,  or  that  his  fall  was  caused 
by  a  defect  in  the  machinery.  There  was  no 
fact  in  the  testimony  which  tended  to  solve 
this  perplexing  inquiry;  and,  the  burden  of 
proof  being  on  plaintiff,  it  was  his  duty  to 
furnish  some  proof  of  some  fact,  which  tend- 
ed to  snow  the  machinery  was  defective.  We 
think  he  failed  to  do  so."  It  was  therefore 
held,  that  the  defendant  was  entitled  to  the 
general  charge. 

2.  On  the  return  of  the  cause  to  the  court 
below,  the  plaintiff  was  allowed  to  file  an 
amended  complaint,  in  which  he  alleged,  that 
after  having  set  up  brakes  as  be  was  re- 
quired to  do,  he  was  ordered  by  a  signal  from 
the  engineer  to  let  them  off;  that  be  attempt- 
ed to  do  so,  and  one  of  the  brakes,  on  top  of 
the  train,  was  defective  by  reason  of  having 
a  Umber  brake  staff,  and  that  by  reason  of 
said  defect  in  the  said  brake,  when  put  on  or 
applied,  it  became  stuck,  and  it  was  danger- 
ous to  let  It  off;  that  plaintiff  did  not  know 
that  the  brake  was  defective,  but  the  defend- 
ant knew  of,  or  could  have  discovered  it  by 
the  use  of  ordinary  diligence,  which  It  negli- 
gently failed  to  exercise,  before  starting  the 
train  out;  and  that  in  attempting  to  let  off 
the  said  brake  with  said  limber  staff,  the 
plaintiff,  without  fault  on  bis  part,  was 
thrown  from  said  train,  by  reason  of  said  de- 
fect in  said  brake,  and  was  thrown  between 
the  cars,  and  his  right  arm  was  cut  off,  and 
the  plaintiff  suffered,  thereby,  great  pain  and 
suffering,  and  loss  of  time,  to  his  damage  of 
110,000.  There  was  no  demurrer  to  this 
amendment,  but  a  motion  was  submitted,  to 
strike  out  that  part  of  it,  which  sought  a 
recovery  on  account  of  pain  and  suffering, 
which  motion  was  overruled  and  the  defend- 
ant excepted.  It  will  be  seen  that  this  rec- 
ord presents  a  different  case,  on  the  pleadings 
from  the  one  formerly  before  the  court,  and 
the  proofs  were  also  different,  as  we  shall  see. 

3.  The  plaintiff  introduced  evidence  tending 
to  show,  that  the  accident  occurred  at  or  near 
Bayou  Sara  near  Mobile,  on  the  night  of  Feb- 
ruary 7,  1880;  that  he  had  applied  the  brakes 
on  his  section  of  the  train,— there  being  two 
other  brake  men  on  the  other  sections,— to 
slow  It  up  according  to  regulations  in  passing 
the  draw  of  the  bridge;  that  the  engineer 
after  passing  the  draw  gave  the  signal  to  let 
off  the  brakes,  and  that  in  attempting  to  obey 
the  order,  he  came  to  a  car  that  was  jumping 
and  jerking;  that  he  made  two  unsuccessful 
attempts  to  disengage  the  brake  on  this  car, 
and  the  engineer  blew  to  let  off  the  brakes, 


a  second  time,  and  finally  he  set  his  lamp 
down,  which  to  this  time  he  bad  on  his  arm, 
and  threw  all  his  weight  against  it,  and  it 
threw  him  between  the  cars.  To  use  his  own 
language,— as  he  related  the  facts  of  the  oc- 
currence,—"he  Bet  the  lantern  down  beside 
him,  and  tried  with  both  hands,  and  threw 
his  weight  against  it,  and  It  came  off;  that 
the  brake  released  or  came  off  very  suddenly; 
that  there  was  a  jerk,  and  It  threw  him  off  as 
quick  as  if  you  popped  your  fingers."  He 
also  stated,  that  it  was  stuck,  tightened  up, 
became  fast;  that  It  struck  him  in  such  shape, 
that  he  fell  in  a  whirl;  that  he  did  not  fall  off 
but  was  thrown  or  jerked  off;  that  when  he  set 
up  the  brake,  it  set  up  like  all  the  balance,— some 
four  or  five,— of  them,  and  when  he  returned 
to  It,  the  car  was  jumping  or  jerking,  and  it 
seemed  to  be  a  great  deal  tighter  than  when 
he  left  it,  and  that  it  was  stuck  up  so  tight, 
that  when  he  released  it,  it  threw  him  off; 
that  he  did  not  call  for  help  to  release  the 
brake;  he  thought  he  could  do  it  himself,  and 
after  the  Injury,  and  not  before,  be  heard 
them  speaking  of  having  to  get  one  or  two 
men  to  help  in  releasing  a  stuck  brake,  but 
he  never  saw  it  done;  that  when  he  set  up 
the  brake  he  did  not  discover  anything  wrong 
about  it;  that  he  had  only  been  braking  since 
December,  1889,— for  about  two  months,— and 
before  that,  had  no  experience.  There  was 
on  evidence  that  the  company  had  ever  given 
him  any  instructions  about  the  use  of  the 
limber  brake,  or  notice  of  its  dangers.  Plain- 
tiff offered  the  evidence  of  an  expert  railroad 
man  and  car  Inspector,  who  testified  to  facts 
tending  to  show,  that  a  stuck  brake,  such  as 
plaintiff  described,  was  caused  from  the  staff 
of  the  brake  being  made  out  of  iron  that  was 
too  small;  that  a  stuck  brake  was  caused, 
generally,  by  the  staff  being  limber,  and  if 
locked  up  too  tight,  it  would  bend,  and,  as 
the  evidence  tended  to  show,  the  brake  with 
such  a  staff,  when  put  up,  would,  as  the 
motion  of  the  car  increased,  climb  the  wheel 
towards  the  top  and  become  fast,  the  staff 
having  bent  and  yielded  to  the  motion  of  the 
brake  upwards,  and  when  let  off,  it  turned 
loose  rapidly,  and  with  force,  and,  sometimes, 
could  not  be  released  except  from  the  bottom 
of  the  car;  that  when  the  staff  was  stout 
enough,  It  would  not  bend,  and  this  climbing 
of  the  wheel  by  the  brake  would  not  occur; 
that  such  brakes  were  to  be  found  on  all  rail- 
roads, and  were  not  discarded  as  defective, 
on  account  of  the  limber  rod,  but  that  they 
were  dangerous  in  the  hands  of  an  inex- 
perienced brakeman,  who  did  not  understand 
letting  them  off;  that  a  man  had  to  turn  one 
loose  quick,  or  there  would  be  danger  of  his 
being  jerked  off,  but  that  they  were  used 
every  day,  without  accident,  by  those  who 
understood  how  to  use  them;— that  there  was 
nothing  to  indicate  a  stuck  brake  in  its  ap- 
plications—it was  only  in  letting  It  off  that 
it  was  detected. 

4.  The  defendant's  evidence  tended  to 
show,  that  the  limber  staff  was  not  rejected 
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from  use  on  railroads,  for  being  defective  and 
dangerous,  and  a  witness  by  the  name  of 
Hicks,  who  had  been  a  brakeman  for  thirty- 
three  months,  testified,  that  this  kind  were 
considered  the  best  brakes  on  a  road,  because 
they  gave  to  the  pressure,  which  a  stiff  staff 
would  not  do,  and  a  train  can  be  stopped 
quicker  with  them,  because  as  he  stated,  "it 
gives  to  the  pressure,  and  you  can  get  more 
swing  at  the  brake,  than  with  a  stout  staff." 
He  also  testified  that  there  was  no  special 
danger  In  them,  If  the  brakemen  used  proper 
care.  It  was  further  shown,  that  the  train 
was  inspected  by  a  car  inspector  at  Mobile, 
before  It  started  out,  and  the  inspector  stated 
that  he  saw  no  defective  brakes  on  any  of 
the  cars;  but  on  cross-examination  he  said, 
that  he  Inspected  from  the  sides  and  did  not 
remember  that  he  went  on  top  of  the  cars  at 
all,  and  that  he  knew  nothing  about  a  stuck 
brake,  put  up  and  let  off  by  hand,  but  did 
know  when  an  air  brake  sticks.  The  de- 
fendant offered  other  evidence  tending  to 
show,  that  the  car  on  which  plaintiff  was  In- 
jured, was  not  brought  through  to  Montgom- 
ery and  there  inspected,  but  was  left  at 
Flomaton,  and  that  a  car  Inspected  at  Mont- 
gomery, on  which  a  limber  staff  was  found, 
was  not  the  one  from  which  plaintiff  was 
thrown.  There  was  evidence,  however,  com- 
petent for  the  Jury  to  consider,  as  tending  to 
show,  that  this  might  have  been  the  same  car. 

5.  From  the  foregoing,  together  with  what 
may  be  incidentally  added,  we  may  dispose  of 
the  errors  assigned.  The  1st,  6th,  7th,  13th, 
and  14th  assignments,  raise  the  question, 
whether  the  pain  and  suffering  to  which  the 
plaintiff  was  subjected  from  his  injury,  con- 
stituted an  element  of  damage,  proper  to  be 
considered  by  the  Jury  in  rendering  a  verdict 
This  question  was  passed  on  In  Railroad  Co. 
v.  George,  94  Ala.  222,  10  South.  145,  which 
was  a  case  of  damage  to  an  employe,  where 
It  was  held,  that  "where  the  Injury  is  per- 
manent, the  plaintiff,  hi  actions  of  this  char- 
acter, may  recover  compensation  for  the  dis- 
abling effects  of  the  injury,  past  and  prospect- 
ive; and,  in  estimating  the  damage,  the  loss 
of  time,  and  the  Incapacity  to  do  as  profitable 
labor  as  before  the  injury,  as  well  as  the 
mental  and  physical  suffering  caused  by  it, 
are  pertinent  and  legitimate  factors."  See,  al- 
so, Railroad  Co.  v.  Farmer,  97  Ala.  141,  12 
South.  86. 

6.  The  second  assignment  of  error  is  based 
on  the  question,  which  the  court  allowed  to 
be  answered,  "What  did  your  family  consist 
of,"  to  which  witness  replied,  that  he  bad  a 
wife  and  three  children.  In  allowing  this 
answer,  the  court  erred.  The  damages  sued 
for,  are  for  the  injury  Inflicted  on  the  plaintiff, 
and  not  on  his  family,  and  for  which  the  law 
allows  him  compensation,  no  more  and  no 
less  In  case  he  is  single,  than  If  married,  and 
the  father  of  a  child  or  children.  The  recov- 
ery is  for  his  benefit  solely.  Pennsylvania 
Co.  v.  Roy,  102  U.  S.  460;  Railway  Co.  v. 
Douglass,  69  Tex.  697,  7  S.  W.  77;  Dreiss  v. 


Frledrich,  57  Tex.  70;  Railroad  Co.  ▼.  Books, 
57  Pa.  St  844;  Railway  Co.  v.  Powers,  74 
111.  341;  City  of  Chicago  v.  O'Brennan,  65  DL 
160;  Railroad  Co.  v.  Pointer,  9  Kan-  620; 
Day  harsh  r.  Railroad  Co.,  103  Mo.  579.  15  a 
W.  554;  Kreuzlger  v.  Railroad  Co.,  73  Wis. 
158,  40  N.  W.  657;  Stockton  v.  Prey,  4  Gill, 
406;  Ware  v.  Cartledge,  24  Ala.  626;  Burns 
v.  Campbell,  71  Ala.  293. 

7.  The  third  assignment  is,— "The  court  be- 
low erred  in  allowing  plaintiff  to  testify, 
what  time  his  father-in-law  got  to  him."  The 
witness  did  not  answer,  when  his  father-in- 
law  got  to  him,  and,  therefore,  no  damage 
was  done,  even  if  the  question  were  Illegal. 
The  same  thing  is  true  of  the  questions,  the 
alleged  answers  to  which  are  made  the  basis 
of  the  ninth  and  tenth  assignments. 

8.  The  fourth  assignment— based  on  the 
question,— "Was  it  a  train  from  Mobile,  or 
stated  to  be  from  Mobile,"  Is  without  foun- 
dation even  If  erroneous,  since  there  was  no 
answer  to  it,  and  no  exception  reserved  Nor 
was  there  any  exception  reserved,  on  which 
to  base  the  fifth  assignment 

9.  The  eighth  assignment  is  without  merit 
Whether  the  car  on  which  Binlon  was  In- 
jured was  brought  through  to  Montgomery 
and  Inspected  by  Reed  or  not  can  make  no 
difference,  if  the  evidence  satisfied  the  Jury 
he  was  Injured  from  a  defective  limber  staff 
brake,— as  alleged  in  the  complaint— which 
might  have  been  on  another  car.  And  Reed 
testified  that  he  had  no  instructions  to  take 
the  limber  staff  brakes  off.  and  he  passed 
them  as  all  right  when  he  found  them  on 
cars. 

10.  The  question.— "Isn't  It  a  fact  that 
when  a  brake  gets  stuck,  it  lets  off  violently 
and  suddenly?"  was  objected  to,  and  the 
court  overruled  the  objection,  to  which  de- 
fendant excepted.  The  answer  was,  "When 
a  brake  becomes  tight  after  it  is  put  up,  it 
throws  off  with  more  force,  when  you  let  the 
dog  out  of  the  ratchet"  The  answer  given 
was  not  a  direct  response  to  the  question  pro- 
pounded, for  It  does  not  appear  that  a  brake 
may  not  become  tighter  than  when  first  set 
up,  without  becoming  stuck,  and  there  was 
no  objection  to  the  answer  as  made.  But 
the  question  was  a  proper  one.  The  com- 
plaint claimed  that  the  Injury  resulted  from 
a  brake  letting  off  suddenly  and  violently. 
The  witness  was  shown  to  be  an  expert,  and 
the  plaintiff  was  entitled  to  the  benefit  of  his 
experience,  to  prove  this  allegation  of  his 
complaint 

11.  There  was  no  error  In  allowing  the 
question  to  the  witness,  Hicks,— "Is  there  or 
not  danger  of  a  man  being  thrown  off  a  car, 
by  reason  of  the  limber  brake  having  stuck, 
on  account  of  a  limber  brake?"  On  what 
ground  the  objection  was  made,  is  not  stated, 
and  for  that  reason,  it  might  have  been  over- 
ruled. Besides,  the  answer  given,  was  not  to 
the  question  asked,  and  there  was  no  objec- 
tion made  to  the  answer  as  given.  But,  after 
all,  why  was  the  plaintiff  not  entitled  to  the 
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benefit  of  this  expert  witness*  experience,  on 
this  issuable  fact? 

12.  It  has  been  seen,  that  there  was  evi- 
dence tending  to  show  the  allegation  of  the 
complaint,  that  the  plaintiff  was  injured  by 
reason  of  a  defective  brake  staff,  and  that  by 
proper  inspection,  it  might  have  been  dis- 
covered by  the  inspector  at  Mobile.  Brown, 
the  inspector,  himself  testified,  that  he  did 
not  go  on  top  of  the  cars  to  do  the  inspecting, 
and  was  not  acquainted  with  brakes  stuck 
by  the  use  of  the  hands,  and  Reed,  an  ex- 
pert, testified,  that  there  was  nothing  to  in- 
dicate, when  a  brake  was  applied,  that  it  was 
stuck,  but  that  fact  became  apparent  only, 
when  the  brakeman  attempted  to  let  it  off, 
which,  if  true,  indicated  that  Brown's  inspec- 
tion at  Mobile,  from  the  sides  and  not  from 
the  top  of  the  train,  was,  at  best,  Imperfect 
There  was  evidence  tending  to  show,  that 
limber  staffs  applied  to  brakes  were  more 
dangerous  than  stiff  ones,  in  the  hands  of  an 
inexperienced  brakeman;  that  plaintiff  was 
inexperienced  and  did  not  know  the  danger 
be  was  encountering,  in  releasing  this  brake, 
and  there  was  an  absence  of  evidence  to  in- 
dicate he  was  Instructed  in  its  use.  by  the 
company,  or  warned  of  its  peculiar  dangers, 
when  not  properly  handled.  While  it  is  true 
that  a  railroad  company  is  not  under  obli- 
gation to  its  employes  to  discard  the  old 
and  adopt  all  the  new  appliances  that  come 
along,  because  the  new  are  less  dangerous 
than  the  old,  yet,  where  mechanical  devices, 
such  as  hand  brakes,  are  in  use,  and  some 
of  them  have  stiff  and  others  limber  staffs, 
differing  from  each  other  only  in  the  size  of 
their  staffs,  and  the  limber  ones  are  shown 
to  be  inherently  dangerous  in  the  hands  of 
inexperienced  brakemen,  who  do  not  under- 
stand how  to  handle  them,  it  certainly  be- 
comes the  duty  of  the  employer  to  adopt  and 
use  the  less  dangerous  kind,  or  if  not,  to 
warn  the  inexperienced  operator,  placed  in 
charge  of  the  more  dangerous,  of  their  dan- 
gers, and  thus  do  what  is  reasonable  and 
proper,  to  prevent  his  being  Injured  in  their 
use.    Bivlns  v.  Railroad  Co.,  96  Ala.  325-327, 
11  South.  68;  Railway  Co.  v.  Bivins  (Ala)  15 
South.  517;  Railroad  Co.  v.  Boland,  96  Ala. 
<532,  11  South.  667;  Wilson  v.  Railroad  Co.,  85 
Ala.  269,  4  South.  701;  Ray,  Neg.  Imp.  Dut.  | 
145.  In  Williams  v.  Railroad  Co.,  91  Ala.  640, 
9  South.  77,  we  said,  "A  duty  devolves  upon 
the  employer  to  Instruct  his  employes,  and 
more  especially  If  they  are  minors,  and  with- 
out experience  in  the  duties  and  dangers  of 
the  business,  before  directing  them  to  per- 
form any  duties  attended   with  danger." 
Railroad  Co.  v.  Chambliss,  97  Ala  178.  11 
South.  897.    The  duty  of  the  company,  in 
cases  of  latent  defects,  to  explain.  Is  the 
same  whether  the  servant  be  a  minor  or  an 
intelligent  adult.  Railway  Co.  v.  Boland,  96 
Ala.  632,  11  South.  667. 
13.  All  these  questions  then,— of  the  charac- 


ter of  this  brake;  whether  it  was  a  limber 
staff  brake  or  not  and  whether  defective  and 
dangerous  or  not,  or  one  which  might  have 
been  properly  retained  in  use  and  not  dis- 
carded; whether  plaintiff's  injury  resulted 
as  the  proximate  cause  of  the  alleged  defect; 
whether  It  was  not  discovered  and  remedied 
owing  to  the  negligence  of  this  defendant, 
and,  in  a  word,  whether,  under  the  facts  of 
this  case  the  defendant  was  negligent  and  the 
plaintiff  was  injured  thereby,  without  by  his 
own  negligence,  proximately  contributing  to 
his  own  injury,  were  questions  which  ought 
properly  to  have  gone  to  the  jury.  Charges 
3*  2,  8  and  4  were,  therefore,  properly  re- 
fused. Charge  5  was  erroneous.  The  evi- 
dence tended  to  show,  that  the  defect  com- 
plained of,  could  not  have  been  discovered  in 
putting  the  brake  up,  but  only  in  letting  it 
off,  and  is  otherwise  misleading  and  erro- 
neous. No.  6  Is  misleading.  It  did  not  mat- 
ter, whether  the  car  in  the  shops  at  Mont- 
gomery was  the  one  from  which  plaintiff 
fell  or  not,  if  he  was  thrown  from  another, 
in  the  manner  and  under  the  circumstances 

j  set  up  in  the  complaint,— which  there  was 
evidence  tending  to  show.    There  is  no  mer- 

j  it,  as  we  have  shown  in  No.  7.  The  8th  and 
9th  were  properly  refused.  The  loss  of 
plaintiff's  arm  in  the  accident,  his  loss  of 
time  and  his  pain  and  suffering,  were  data 
upon  which  the  jury  might  base  their  verdict, 

J  and  the  giving  of  these  charges  would  have 
tended  to  Impress  the  jury  that  such  was  not 
the  fact.  Railroad  Co.  v.  George,  94  Ala.  222, 
10  South.  145.  There  was  no  exception  to 
the  refusal  of  the  court,  to  give  charge  No. 
19. 

For  the  error  pointed  out,  the  judgment  of 
the  court  beloW  is  reversed  and  the  cause  re- 
manded.   Reversed  and  remanded. 


STEINBR  et  al.  v.  SCHOLZE  et  al. 

(Supreme  Court  of  Alabama.    Feb.  7,  1895.) 

;  Injunction— Motion  to  Modify — Consideration 
or  Anbweb  not  Responsive  to  Bill— Re- 
lief in  Excess  of  That  Asked. 

i         1.  Where   a   preliminary   injunction  was 
'  granted  restraining  the  enforcement  of  a  judg- 
;  ment  to  allow  plaintiff  to  set  off  a  judgment 
!  against  defendant's  assignor,  and  till  it  shall 
'■  be  determined  in  garnishment  against  plaintiff 
:  whether  defendant  s  judgment  or  one  in  favor  of 
!  the   garnish er    against   defendant's  assignor 
.  should  be  paid  by  plaintiff,  it  appears,  by  de- 
;  fendant's  supplemental  answer,  that  the  amount 
•  due  on  the  judgment  in  defendant's  favor  ex- 
!  ceeds  in  amount  that  which  plaintiff  seeks  to 
:  set  off  against  it  and  that  in  the  garnishment, 
and  it  waa  adjudged  that  defendant's  judgment 
should  be  paid  by  plaintiff  and  that  plaintiff  had 
been  discharged  as  garnishee,  the  injunction 
should  be  modified  so  as  to  permit  defendant 
to  collect  his  judgment,  less  the  amount  of  the 
judgment  sought  to  be  set  off  against  it  and  the 
costs  of  the  injunction  suit,  no  objection  hav- 
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lng  been  made  on  the  motion  to  the  considera- 
tion of  the  supplemental  answer. 

2.  In  such  a  case,  where  the  motion  asked 
only  for  a  modification  of  the  injunction,  it  was 
error  to  order  that,  unless  plaintiff  within  a 
certain  time  paid  the  difference  between  the 
judgment  against  him  and  that  sought  to  be  set 
off,  the  injunction  should  be  dissolved. 

Appeal  from  chancery  court,  Jefferson  coun- 
ty; Thomas  Cobba,  Chancellor. 

Bill  by  B.  Stelner  and  others  against  Rob- 
ert Scholze  and  others  to  enjoin  the  enforce- 
ment of  a  judgment  pending  a  determination 
of  the  right  of  plaintiff  to  set  off  one  in  his 
favor  against  the  assignor  of  the  Judgment 
and  the  determination  of  garnishment  pro- 
ceedings by  a  judgment  creditor  of  such  as- 
signor. A  preliminary  injunction  was  grant- 
ed, and  from  an  order  modifying  it,  plaintiffs 
appeal.  Modified. 

The  original  bill  In  this  case  was  filed  by 
the  appellants,  Burghard  Stelner  and  Sol 
Levi,  against  the  appellees,  Robert  Scholze 
and  others,  to  enjoin  the  collection  of  a  cer- 
tain judgment  The  facts  of  case,  as  set 
forth  In  the  original  bill,  are  sufficiently 
shown  In  the  report  of  the  case,  when  before 
this  court  on  a  former  appeal,  and  reported 
In  100  Ala.  149,  14  South.  652.  After  the  af- 
firmance of  the  chancellor's  decree  overruling 
a  motion  to  dissolve  the  Injunction,  one  of 
the  respondents,  Robert  Scholze,  filed  a  sup- 
plemental answer  In  the  chancery  court  on 
December  2,  1893.  This  amended  or  supple- 
mental answer  was  not  sworn  to  by  the  said 
respondent,  hut  by  his  solicitor;  and  it  set  up 
as  a  defense  to  the  original  bill  that  the  claim 
suit  in  the  circuit  court  Detween  said  respond- 
ent Scholze  and  the  Francis-Chenoweth 
Hardware  Company  had  been  determined; 
that  judgment  had  been  rendered  in  his  favor 
and  against  the  plaintiff  In  the  garnishment 
suit;  and  that  said  judgment  had  not  been 
appealed  from,  but  remained  in  full  force  and 
effect  A  certified  copy  of  said  Judgment  was 
attached  as  an  exhibit  to  the  answer.  On  the 
same  day  this  supplemental  answer  was  filed, 
on  December  2,  1893,  the  respondent  Robert 
Scholze,  before  any  evidence  had  been  taken 
or  the  cause  was  set  for  hearing,  made  a  mo- 
tion, based  upon  the  facta  averred  In  his  sup- 
plemental answer,  to  so  modify  the  injunc- 
tion as  to  permit  the  collection  of  the  Judg- 
ment with  the  exception  of  a  sufficient 
amount  to  cover  the  set-off  of  complainants, 
pending  the  decision  by  the  court  upon  the 
merits  of  the  controversy  of  the  question  as 
to  the  equitable  set-off.  Upon  this  motion, 
the  chancellor,  on  December  11, 1893,  rendered 
the  following  decree:  "It  appearing  to  the 
court  that  the  judgment  in  favor  of  Herman 
Scholze  v.  Emll  Lesser,  which  was  assigned 
to  Robert  Scholze,  affirmed  by  the  judgment 
of  the  supreme  court,  together  with  damages 
and  interest  thereon,  now  amounts  to  $455.27, 
and  that  the  said  judgment  in  favor  of  Allen 
&  Taylor  v.  Herman  Scholze,  together  with 
interest  thereon,  now  amounts  to  $141.57, 
making  the  difference  between  the  said  two 


Judgments  at  this  time  $318.70;  and  it  also 
appearing  to  the  court,  from  an  approximate 
estimate  made  by  the  register,  that  the  sum 
of  $75  will  cover  the  costs  In  this  case;  it  is 
now  ordered,  adjudged,  and  decreed  that  the 
said  Injunction  be  and  the  same  is  hereby  so 
modified  as  to  allow  said  Robert  Scholze  to 
collect  from  the  said  complainants  the  sum  of 
$238.70,  and  that  the  said  complainant  do 
so  at  once  pay  to  the  said  Robert  Scholze  the 
said  sum  of  $238.70,  as  a  condition  for  the  re- 
tention of  the  Injunction  heretofore  granted. 
It  Is  further  ordered  that  unless  said  sum  of 
$238.70  be  paid  by  the  said  complainants  to 
the  said  Robert  Scholze,  or  his  solicitors  of 
record,  within  fifteen  days,  that  said  Injunc- 
tion stand  dissolved."  The  complainants  ap- 
peal from  this  decree,  and  assign  the  same  as 
error. 

CabanlBS  &  Weakley,  for  appellants.  J  as. 
E.  Webb,  for  appellees. 

HARALSON,  J.  The  facts  of  this  case  are 
fully  set  out  In  Its  report  on  the  former  ap- 
peal (14  South.  552),  and  had  reference  to 
the  matter  of  setting  off  the  Allen  &  Taylor 
judgment  against  the  one  rendered  In  favor 
of  Herman  Scholze  against  Emll  Lesser.  As 
stated  by  appellants'  counsel,  the  matters 
now  complained  of,  relate  solely  to  that  feat- 
ure of  the  bill  which  asks  for  an  Interpleader 
between  the  Francis-Chenoweth  Hardware 
Co.,  and  the  defendant  Robert  Scholze,  In  re- 
spect to  the  balance  of  said  Herman  Scholze 
judgment  when  set  off  by  the  Allen  &  Tay- 
for  judgment  As  to  this  balance,  the  com- 
plainants aver  in  their  bill,  "that  they  are 
ready  and  willing  to  pay  said  judgment  over 
and  above  their  just  set-off,  to  whomsoever 
the  court  may  adjudge  to  be  entitled  thereto, 
and  they  submit  themselves  to  the  orders  and 
decrees  of  the  court  In  that  behalf.  They 
simply  desire  to  be  protected."  And,  In  the 
same  connection,— In  their  amendment  ap- 
pearing as  section  9  to  their  bill,  wherein 
they  charge  defendant  with  the  unnecessary 
and  intentional  delay  of  the  garnishment 
claim  suit  In  the  circuit  court,  causing  the 
Issue  therein  not  to  be  decided  but  delayed  — 
"complainants  aver,  that  except  for  the  fail- 
ure aforesaid,  and  if  said  Robert  Scholze  had 
entered  his  appearance  In  said  cause,  and  if 
he  had  desired  to  have  a  trial  of  the  issue  be- 
tween himself  and  said  Francis-Chenoweth 
Hardware  Company,  he  could,  ere  this,  have 
had  a  determination  of  that  question,  so  that 
complainants  would  be  protected  in  the  pay- 
ment of  said  money,"  etc.  Here,  then,  we 
have  presented  the  reason  why,  as  to  the  bal- 
ance of  said  judgment  of  Herman  Scholze, 
after  allowing  the  set-off  of  the  Allen  &  Tay- 
lor judgment  the  complainants  asked  for  and 
would  maintain  the  injunction  against  their 
being  forced  to  pay  said  balance  under  exe- 
cution. And  hi  their  prayer  for  the  injunc- 
tion, they  ask  for  it  to  be  continued,  "until 
the  further  orders  of  the  court,— at  least  until 
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the  determination  of  the  claim  suit  in  the  cir- 
cuit court  of  Jefferson  county."  In  their  an- 
swer to  the  writ  of  garnishment,  the  com- 
plainants admitted  they  owed  the  Herman 
Scholze  judgment  against  them,  less  the  set- 
off of  said  Allen  &  Taylor  judgment,  and  sug- 
gested Robert  Scholze  as  claimant,  who,  It 
was  said,— as  a  ground  for  the  interpleader,— 
refused  to  appear  in  court  as  claimant,  and 
litigate  his  right  to  said  fund  with  said  hard- 
ware company.  They  acknowledged,  in  sub- 
stance, in  their  bill,  that  if  the  said  circuit 
court  bad  tried  and  determined  that  matter, 
there  would  be  no  necessity  for  the  inter- 
pleader or  injunction,  as  to  that  balance.  It 
is  manifest,  therefore,  that  the  injunction 
prayed  for,  was  interlocutory  or  preliminary, 
as  to  this  balance  of  the  Herman  Scholze 
judgment,  in  order  that  the  contest  between 
the  hardware  company  and  Robert  Scholze, 
as  to  that  balance,  then  pending  in  the  circuit 
court  of  Jefferson  county,  might  be  decided 
and  that  whenever  finally  decided  by  that 
court,  there  was  no  longer  any  necessity  for 
the  said  preliminary  injunction.  2  High,  Inj. 
51  1503,  1520.  It  is  true,  as  a  general  propo- 
sition, that  on  a  motion  to  dissolve  an  injunc- 
tion, the  answer  can  be  regarded  only  so  far 
as  it  is  responsive  to  the  allegations  of  the 
bill,  and  that  new  matter,  occurring  since  the 
filing  of  the  bill,  and  not  responsive  to  the 
allegations,  will  not  be  considered.  Rembert 
v.  Brown,  17  Ala.  667;  Robinson  v.  Cathcart, 
2  Cranch,  C.  C.  590,  Fed.  Caa.  No.  11,046;  2 
High,  Inj.  §§  1470,  1472.  But,  an  injunction 
will  not  be  maintained,  when  it  is  manifest 
it  is  useless,  and  the  grounds  upon  which  it 
was  granted  no  longer  exist,  and  this  may 
often  become  apparent  to  the  court  only  by 
petition  or  supplemental  answer,  setting  up 
the  facts  which  have  happened  since  the  fil- 
ing of  the  original  answer,  making  it  im- 
proper longer  to  maintain  the  injunction.  2 
High,  Inj.  |  1405.  It  was  competent,  there- 
fore, for  the  defendant,  Robert  Scholze,  to 
bring  the  fact  to  the  attenton  of  the  court, 
that  the  claim  suit,  hi  the  circuit  court  of  Jef- 
ferson county,  between  himself  as  claimant, 
and  the  said  hardware  company,  as  garnish- 
era,  had  been  decided,  which  he  attempted  to 
do  by  his  supplemental  answer,  filed  in  the 
cause,  on  the  2d  of  December,  1893.  On  the 
same  day  he  filed  his  supplemental  answer, — 
the  2d  of  December,  1803,— he  filed  his  mo- 
tion for  a  modification  of  the  injunction  in 
the  cause,  predicated  on  th*»  averments  in 
said  supplemental  answer,  viz.,  that  an  issue 
had  been  made  up  between  him  as  claimant 
and  the  said  hardware  company,  as  garnlsh- 
ers,  to  try  said  claim  suit  in  said  circuit  court 
of  Jefferson,  and  that  on  trial  thereof,  the 
issue  had  been  found  in  his  favor,  and  the 
complainants,  as  garnishees,  had  been  dis- 
charged. On  the  4th  of  December,  1893,  the 
cause  was  submitted  for  a  hearing  on  said 
motion.  When  submitted,  the  submission 
was  on  the  bill  and  original  and  supplemental 
answers.  The  affidavit  to  the  answer  by  the 
v.l8so.no.5— 6 


solicitor  of  defendant  and  the  certified  trans 
cript  of  the  judgment  of  the  circuit  court, 
exhibited  to  the  supplemental  answer,  and 
now  objected  to  as  not  competent  to  be  con- 
sidered, were  not  objected  to  in  any  particu- 
lar by  complainants,  on  the  submission,  and 
when  the  chancellor  received  the  papers,  he 
had  before  him  this  certified  judgment  and 
the  affidavit  of  the  solicitor  of  defendants,  as 
parts  of  the  answer,  as  sustaining  the  allega- 
tions of  facts  hi  the  supplemental  answer. 
The  complainants  made  no  response  to  the 
motion,  but,  so  far  as  appears,  consented  to 
the  submission  and  tried  the  motion  on  bill 
and  answers.  The  presumption  must  be  In- 
dulged, that  the  objections,  if  ever  good,  were 
waived.  Seals  v.  Robinson,  75  Ala.  868; 
Glennon  v.  Mlttenlght,  86  Ala.  456,  5  South. 
772;  Rice  v.  Tobias,  89  Ala.  214,  7  South. 
765;  Olmstead  v.  Thompson,  91  Ala.  129,  8 
South.  346;  Watson  v.  Simmons,  91  Ala.  568, 
8  South.  347.  The  court  rendered  its  decree, 
to  the  effect,  that  it  appeared  that  the  judg- 
ment In  favor  of  Herman  Scholze  against 
Emil  Lesser,  assigned  to  defendant,  Robert 
Scholze,  amounted,  with  Interest  to  the  date 
of  the  decree,  to  $455.27;  that  the  judgment 
of  Allen  &  Taylor,  amounted  to  $141.57,  mak- 
ing a  difference  of  $313.70,  and  that  it  ap- 
peared "from  an  approximate  estimate  made 
by  the  register,  that  the  sum  of  $75.00  will 
cover  the  costs  in  this  case."  Therefore,  It 
was  ordered,  that  the  injunction  be  modified 
so  as  to  allow  said  Robert  Scholze  to  collect 
from  the  complainants  the  sum  of  $238.70, 
—which  was  the  ascertained  difference  be- 
tween said  judgments,— $313.i o— less  the  es- 
timated costs  in  this  case,— $75.  As  a  conui- 
tion  to  the  retention  of  the  injunction,  for 
the  purpose  of  allowing  the  Allen-  &  Taylor 
judgment  to  be  set  off  against  said  judgment 
of  Herman  Scholze  v.  Lesser,  tne  court  fur- 
ther ordered,  that  complainants  should  pay 
said  $238.70  to  Robert  Scholze  in  15  days,  or 
the  injunction  should  be  dissolved  in  its  en- 
tirety. This  decree  exceeded  the  §»rayer  of 
the  motion  for  a  modification  of  the  injunc- 
tion. The  motion  was,  "to  permit  the  collec- 
tion of  the  judgment  of  Scholze  v.  Lesser  — 
transferred  to  this  defendant,— except  suffi- 
cient amount  to  cover  the  judgment  of  Allen 
&  Taylor  against  Herman  Scholze,  referred 
to  in  complainant's  bill,— the  amount  of  said 
last  mentioned  judgment  with  interest  there- 
on, being  $140.87,— until  this  court  should  de- 
cide Whether  said  last  mentioned  judgment 
is  a  valid  set-off  against  the  claim  of  said 
Robert  Scholze  against  complainants."  * 

There  was  no  objection  to  a  modification  of 
the  injunction  by  discharging  It  to  the  extent 
sought,  but  the  decree,  on  the  facts  as  pre- 
sented, should  not  have  exceeded  the  prayer 
for  a  modification,  nor  have  been  accom- 
panied with  the  condition  annexed,  which  re- 
sulted In  its  entire  dissolution  in  15  days,  un- 
less complainants  paid  the  difference  between 
the  judgments  in  that  time,  less  the  $75 
costs.  It  thereby  deprived  the  complainants, 
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if  that  amount  of  money  was  not  paid  within 
that  time,  which  was  foreign  to  the  purposes 
of  the  motion,  of  the  equitable  set-off,  to 
which  we  held,  on  the  former  appeal,  he  was 
entitled.  The  complainants  have  made  it 
very  plain  In  their  bill  that  the  injunction  as 
to  balance  of  the  judgment  of  Scholze  v. 
Lesser,  after  deducting  the  amounts  of  the 
Allen  &  Taylor  Judgment  against  Scholze, 
and  the  costs  as  ascertained,  ought  not  to  be 
further  maintained.  The  decree  of  the  court, 
therefore,  to  the  extent  it  dissolves  the  in- 
junction as  to  the  $238.70,— the  amount  of 
such  balance  on  the  11th  of  December,  1893, 
the  date  of  the  decree,— -will  be  allowed  to 
stand;  and  the  Injunction  will  be  here  rein- 
stated for  $216.57,— the  amount  of  said  Allen 
&  Taylor  judgment,  with  Interest  to  that 
3ate,  and  the  estimated  costs  in  the  case,— to 
iwalt  the  final  disposition  of  the  cause.  As 
to  the  suggested  error  in  the  method  of  ascer- 
taining the  amount  of  the  costs,  the  chancellor 
would  retain,  It  is  sufficient  to  say,  that  the 
chancery  court  has  a  legal  discretion  in  the 
matter  of  costs  and  its  apportionment  be- 
tween the  parties,  on  final  hearing.  Let  the 
complainants  pay  the  costs  of  the  appeal. 
Corrected  in  part  and  affirmed. 


BURNELL  v.  MORRIS. 

(Supreme  Court  of  Alabama.  April  26,  1895.) 

Reformation  op  INSTRUMENT—  Evidence. 

A  deed  by  a  mortgagee  to  the  purchaser 
at  mortgage  sale  should  not  be  reformed,  so  as 
to  strike  out  the  covenants  of  warranty,  on  the 
testimony  of  the  mortgagee  that  he  employed  an 
attorney  to  foreclose  the  mortgage  and  prepare 
a  deed  for  the  purchaser,  and  that  he  signed  the 
deed  without  reading  it  over,  supposing  that  it 
contained  only  a  conveyance  of  his  interest  as 
mortgagee,  and  on  the  testimony  of  the  at- 
torney that  the  mistake  was  committed  by  him 
through  inadvertence,  the  testimony  of  the  pur- 
chaser being  that  she  agreed  to  purchase  on  the 
Dromise  of  the  mortgagee  to  make  her  a  per- 
fectly good  title,  and  she  having  introduced  oth- 
er evident  that  the  mortgagee  admitted  that 
he  agreed  to  make  a  warranty  title,  and  knew 
that  he  had  executed  such  a  deed  to  her. 

Appeal  from  chancery  court,  Jefferson  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Suit  by  William  Morris  against  Ellen  Bur- 
nell  to  reform  a  deed.  Decree  for  complain- 
ant Defendant  appeals.  Reversed. 

Bowman  &  Harsh,  for  appellant.  Hough- 
ton &  Collier,  for  appellee. 

COLEMAN,  J.  Abel  Burn  ell  executed  a 
mortgage  upon  a  certain  parcel  of  land,  in 
which  his  wife,  Ellen  Burnell,  joined,  to  Wil- 
liam Morris  to  secure  the  payment  of  a  debt 
due  the  mortgagee.  After  the  death  of  Abel 
Burnell  the  mortgage  was  foreclosed  by  a 
power  of  sale,  and  at  the  sale  Ellen  Burnell 
became  the  purchaser.  The  mortgagee,  Wil- 
liam Morris,  executed  a  deed  to  Ellen  Bur- 
nell, the  purchaser,  with  general  covenants 
of  warranty  as  to  title.  The  purchaser,  hav- 


ing surrendered  possession  to  a  superior  title, 
sued  William  Morris  for  a  breach  of  the  cove- 
nants of  warranty  in  the  deed  in  a  court  of 
law,  and  recovered  a  judgment  against  him. 
William  Morris  then  filed  the  present  bill, 
the  purpose  of  which  was  to  reform  the  deed 
of  conveyance,  so  as  to  strike  out  the  cove- 
nants of  warranty,  and  to  make  it  a  convey- 
ance of  only  such  title  and  interest  as  was 
vested  in  him  by  the  mortgage,  and  to  enjoin 
the  enforcement  of  the  judgment  At  final 
hearing  the  chancery  court  granted  the  relief 
as  prayed.  The  evidence  of  complainant 
shows  that  he  employed  an  attorney  to  fore- 
close the  mortgage  for  him,  and  to  prepare  a 
deed  to  the  purchaser,  and  that  be  signed  the 
deed  without  reading  it  over,  or  having  it 
read  to  him;  that  he  supposed  It  contained  a 
conveyance  of  his  interest  as  mortgagee;  that 
he  did  not  know  it  contained  covenants  of 
general  warranty,  until  long  afterwards, 
when  he  was  Informed  by  one  Shugart,  who 
claimed  the  lot  by  a  superior  title.  The  at- 
torney testified  that  the  mistake  was  com- 
mitted by  him  through  inadvertence.  The 
testimony  for  the  respondent  tends  to  show 
that  before  the  foreclosure,  William  Morris 
inquired  of  her  if  she  wished  to  purchase  the 
property;  that  she  had  no  money;  that  the 
miners  and  some  friends  made  up  a  fund  for 
her;  that  she  agreed  with  Morris,  if  be  would 
make  her  a  good  and  perfect  title,  that  she 
would  buy  the  property;  that  Morris  after- 
wards returned  and  informed  her  that  be  had 
consulted  a  lawyer,  and  that  he  could  make 
her  a  perfectly  good  title,  and  would  do  so, 
and  with  this  understanding  she  agreed  to 
purchase  the  property  at  the  sale.  She  intro- 
duced other  evidence  to  the  effect  that  Morris 
admitted  he  had  agreed  to  make  her  a  war- 
ranty title,  and  knew  he  had  executed  such  a 
deed  to  her.  The  measure  of  proof  required 
to  authorize  the  reformation  of  a  written  in- 
strument is  that  the  "proof  must  be  clear, 
exact  and  convincing,"-— "clear  and  satisfac- 
tory." Ohlander  v.  Dexter,  97  Ala.  476,  12 
South.  Gl;  Guilmartin  v.  Urquhart,  82  Ala. 
570,  1  South.  897;  Trapp  v.  Moore,  21  Ala. 
697.  Apply  this  test  to  the  evidence  In  the 
present  case,  and  we  are  forced  to  the  con- 
clusion that  complainant  has  not  come  up  to 
the  requirements  to  entitle  him  to  relief. 
Why  should  the  purchaser  have  been  com- 
pelled to  pay  anything  more  than  the  amount 
secured  by  the  mortgage?  We  are  of  opinion 
the  court  erred  in  the  decree  rendered.  A 
decree  will  be  here  rendered  dissolving  the 
injunction  and  dismissing  complainant's  bill. 
Reversed  and  rendered. 


BONNER  v.  BYNTJM. 
(Supreme  Court  of  Mississippi.    Feb.  25,  1895.) 
Action  to  Rescind  Contract— Laches. 
In  an  action  to  rescind  a  sale  of  land  it 
appeared   that   in   February,    1801,  plaintiff 
bought  the  land  without  inspecting  it,  relying  on 
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defendant's  representations  as  to  its  quality.  In 
June,  1892,  plaintiff  was  informed  that  defend- 
ant's representations  were  false,  and  at  once 
wrote  to  persons  living  near  the  land,  to  ascer- 
tain its  quality,  and  in  September,  as  soon  as  he 
received  replies  from  such  persons,  wrote  de- 
fendant for  a  rescission  of  the  sale,  and,  receiv- 
ing no  answo,  wrote  defendant  the  next  month 
to  the  same  effect.  In  November  plaintiff  in- 
spected the  land,  and  on  December  1st  again 
wrote  defendant,  demanding  a  rescission,  and  on 
December  20th  filed  his  bill,  the  land  being  then 
in  the  same  condition  as  when  the  sale  was 
made.  MAd,  that  plaintiff  did  not  unreasonably 
delay  bringing  the  action. 

Appeal  from  chancery  court,  Jones  county; 
W.  T.  Houston,  Chancellor. 

Action  by  John  H.  Bynum  against  T.  B. 
Bonner  to  rescind  a  sale  of  land.  Judgment 
was  rendered  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

N.  C.  Hill,  for  appellant  Shannon  &  Har- 
dy, for  appellee. 

WOODS,  J.  In  February,  1891.  the  appel- 
lee purchased  from  appellant  a  tract  of  land 
in  Clarke  county,  Ala.,  containing  760  acres, 
paying  therefor  *2,090.  In  December,  1S92, 
appellee  exhibited  his  bill  for  rescission  of  the 
sale  because  of  certain  false  and  fraudulent 
misrepresentations  as  to  the  land,  made  by 
the  appellant,  or  his  authorized  agent,  on 
which  misrepresentations  the  purchase  relied 
In  making  the  contract.  That  Carter  was  the 
authorized  agent  of  Bonner  In  making  the  sale 
Is  not  denied;  that  this  agent,  Ignorant  him- 
self of  the  condition  of  the  land,  and  relying 
on  and  repeating  the  representations  of  his 
principal,  did  grossly  misrepresent  the  char- 
acter of  the  land,  Is  not  denied;  and  that 
appellee  purchased  In  reliance  on  these  mis- 
representations Is  overwhelmingly  establish- 
ed. The  lands  were  represented  to  him  to 
be  pine-timbered  lands,  and  all  uncleared,  ex- 
cept 30  or  40  acres.  The  truth  was,  about 
200  acres  of  the  land  had  been  stripped  of 
timber,  and  was,  at  the  time  of  the  sale, 
worn  out,  and  abandoned  ;  and  the  further 
truth  was  that  It  was  not  well-timbered  pine 
land.  The  appellee,  the  appellant,  Carter, 
appellant's  agent,  and  the  other  witnesses 
examined  fix  In  the  mind  a  thorough  convic- 
tion that  the  purchase  was  made  on  gross 
misrepresentations,  relied  on  by  the  pur- 
chaser. 

It  is  contended  for  appellant  that  the  ap- 
pellee has  lost  his  right  to  have  a  rescission, 
because  of  unreasonable  delay  In  asserting 
that  right  after  discovery  of  the  falsity  of 
the  representations  made  which  Induced  the 
purchase,  and  on  which  the  purchaser  relied. 
The  evidence  shows  that  either  in  March  or 
June,  1892,  Bynum  first  learned  from  Carter 
of  the  real  character  and  condition  of  the 
lands.  Owing  to  causes  which  appear  In  By- 
num's  deposition,— ill  health,  among  others,— 
Bynum  did  not  at  once  visit  the  lands,  but 
wrote  to  persons  living  near  the  property  to 


ascertain  the  truth.  Receiving  replies  con- 
firming Carter's  statement  as  to  the  misrep- 
resentations made  to  him  at  the  time  of  the 
purchase,  In  September  of  that  year  he  wrote 
Bonner,  Informing  him  of  the  fraud  prac- 
ticed on  him,  and  asked  a  cancellation  of  the 
sale.  Bonner  paying  no  attention  to  this 
letter,  Bynum  wrote  him  again  In  October, 
called  his  attention  to  his  unnoticed  letter  of 
September,  repeated  the  substantial  matters 
in  that  letter,  and  again  expressed  his  desire 
for  a  cancellation.  In  November,  1892,  By- 
num went  to  Clarke  county,  Ala.,  and  made 
a  personal  inspection  of  the  lands,  and  ascer- 
tained that  the  worst  had  not  been  told  him. 
On  his  return  from  Alabama,  he  again  wrote 
to  Bonner  on  December  1,  1892,  Informing 
him  of  the  exact  state  and  character  of  the 
bind,  and  distinctly  declared  bis  purchase  up- 
on the  false  representations  made  to  him, 
which  induced  the  purchase,  and  upon  which 
he  declared  he  relied.  In  this  letter  he  once 
more  demands  a  rescission  of  the  contract  of 
sale.  Receiving  no  satisfactory  reply  to  this 
letter,  the  appellee  filed  his  bill  for  rescission 
on  the  20th  of  December  of  the  last  named 
year.  Was  there  unreasonable  delay  by  ap- 
pellee, after  discovery  of  the  fraud  practiced 
upon  him,  and  has  that  delay  operated  to  ap- 
pellant's hurt?  The  latter  half  of  the  ques- 
tion can  be  disposed  of  by  saying  the  condi- 
tion of  the  lands  has  not  been  at  all  changed, 
and  the  relative  position  of  the  parties  is 
now  what  It  was  when  the  sale  was  made. 
The  status  quo  may  be  readily  and  complete- 
ly restored.  Was  there  any  unreasonable 
delay?  There  has  never  been  any  fixed,  cer- 
tain period  of  time  within  which  a  defrauded 
purchaser  may  not  move  for  rescission.  The 
books  are  full  of  cases  In  which  the  lapse  of 
several  years  after  sale  and  before  suit  for 
rescission  was  held  no  bar  to  the  prosecution 
of  an  action  for  relief.  The  true  Inquiry  Is, 
In  all  cases  of  this  character,  has  there  been 
unreasonable  delay  on  the  part  of  one  seek- 
ing rescission  after  having  information  of 
the  fraudulent  misrepresentation  prauuceif 
upon  him,  and  on  which  he  relied?  In  the 
case  in  hand  Bynum  began  to  make  investi- 
gation as  to  the  truth  or  falsity  of  the  repre- 
sentations relied  on  by  him  when  he  pur- 
chased when,  by  correspondence,  he  had  sat- 
isfied himself  that  he  had  been  grossly  de- 
ceived. He  wrote  Bonner  In  September,  ask- 
ing rescission.  After  he  had  waited  a  month, 
having  received  no  reply,  he  wrote  Bonner 
again,  requesting  a  rescission.  And,  after  con- 
firmation of  the  fraud  perpetrated  on  him  by 
a  personal  inspection  of  the  lands,  he  wrote 
Bonner  on  December  1st,  demanding  rescis- 
sion. His  bill  was  promptly  filed  19  days 
later,  when  Bonner  at  length  refused  to  re- 
scind. There  was  no  undue  delay,  and  the 
status  quo  can  be  perfectly  restored  by  re- 
scission. Affirmed. 
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HODGES,  City  Tax  Collector,  t.  WESTERN 

UNION  TEL.  CO. 
(Supreme  Court  of  Mississippi.    May  20,  1895.) 
Telbgkaph  Companies  —  Right  to  Usb  Citt 

StKEETS— POWEH  OF  ClTT  TO  CHARGE  RENT. 

Laws  1886,  p.  98,  g  1.  providing  that  tele- 
graph companies,  on  compliance  with  the  act, 
may,  without  compensation,  use  so  much  of  the 
streets  of  cities  as  may  be  reasonably  needed 
for  the  construction  of  their  lines,  precludes  a 
city  from  passing  an  ordinance  charging  tele- 
graph companies  rent  for  the  use  of  its  streets. 

Appeal  from  circuit  court,  Lauderdale  coun- 
ty; S.  H.  Terra],  Judge. 

Action  by  George  M.  Hodges,  city  tax  col- 
lector, against  the  Western  Union  Telegraph 
Company.  Judgment  was  rendered  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Cochran  &  Bozeman,  for  appellant  Mayes 
&  Harris,  for  appellee. 

WHITFIELD,  J.  The  ground  upon  which 
the  ordinance  of  the  city  of  St.  Louis,  of 
which  the  one  in  this  case  is  said  to  be  a 
copy,  is  placed  in  St.  Louis  v.  W.  U.  Tel.  Co., 
148  U.  S.  92,  13  Sup.  Ct  485,  and  149  U.  S. 
405,  13  Sup.  Ct  990,  is  that  the  city  of  St 
Louis  is  the  absolute  owner  of  the  fee  in  its 
streets,  and  the  charter  powers  of  the  city 
are  "self-appointed."  It  Is  expressly  declared 
that  St.  Louis  occupies  "a  unique  position." 
"It  does  not,  like  most  cities,  derive  its  pow- 
ers by  grant  from  the  legislature;  but  it 
framed  its  own  charter  under  express  author- 
ity from  the  people  of  the  state,  given  in  the 
constitution."  And  again  it  is  said:  "This 
charter  is  an  organic  act,— so  defined  in  the 
constitution,— and  Is  to  be  construed  as  or- 
ganic acts  are  construed.  The  city  is,  in  a 
very  just  sense,  an  lmperium  in  imperio.  Its 
powers  are  self-appointed,  and  the  reserved 
control  existing  in  the  general  assembly  does 
not  take  away  this  peculiar  feature  of  its 
charter."  Treating  the  city,  therefore,  as  the 
absolute  and  uncontrolled  proprietor  of  its 
streets,  rent  which  is  like  toll,  a  "demand  of 
proprietorship,"  and  not  like  a  tax,  "a  de- 
mand of  sovereignty,"  was  declared  to  be 
within  the  power  of  the  city  to  exact.  Me- 
ridian occupies  a  very  different  attitude,  as 
to  its  streets  and  its  power  over  them.  All 
the  power  which  it  has  over  its  streets  is 
derived  from  the  legislature,  whose  power 
over  them  is  "supreme  and  transcendent," 
to  use  Judge  Dillon's  language.  We  are  not 
advised  by  the  record  whether  the  fee  in  the 
streets  of  Meridian  Is  in  the  city,  or  whether 
the  city  has  a  mere  easement;  but  It  Is  not 
denied  that  the  power  of  the  city  to  deal 
with  the  streets  is  derived  wholly  from  a 
charter  granted  by  the  legislature,  and  hence, 
of  course,  under  legislative  control.  The  leg- 
islature, by  the  act  of  1886  (Laws  1886,  p. 
93)  §  1,  provided  "that  any  telegraph  com- 
pany, chartered  by  the  laws  of  this,  or  any 
other  state  of  the  United  States,  shall,  upon 
making  due  eonipersatlon.  as  hereinafter  pro- 
vided, have  the  rij-ht  to  construct,  maintain 


and  operate  telegraph  lines  •  •  *  on,  across 
and  along  all  •  •  •  streets,  *  *  •"'  etc., 
"provided  that  'there  shall  be  no  Interference 
with  the  ordinary  use  of  such  streets,'  etc.,  or 
with  'the  convenience  of  any  land-owner, 
more  than  may  be  unavoidable."'  The  fol- 
lowing sections  provide  for  compensation  to 
turnpike  and  railroad  companies,  and  private 
owners,  for  the  use  and  occupation  of  their 
"ways,"  "structures,"  or  lands.  No  compen- 
sation was  provided  for  cities,  in  case  their 
streets  should  be  used;  but  the  use  and  occu- 
pation of  so  much  of  the  streets  of  cities  as 
may  be  reasonably  needed  for  the  construc- 
tion and  maintenance  of  telegraph  poles  and 
telegraph  lines  Is  expressly  authorized,  with- 
out compensation  to  the  state  or  to  the  cities, 
—municipal  subdivisions  of  the  state.  With- 
out this  act  the  appellee  could  not  have  en- 
tered upon  the  streets  of  the  city  of  Meridian 
for  the  purpose  of  constructing  and  main- 
taining its  telegraph  lines;  and  under  it  it 
could  only  have  so  entered  and  occupied  its 
streets,  with  its  poles,  by  virtue  of  the  right 
of  eminent  domain,  upon  due  compensation 
first  made,  had  not  the  terms  of  the  act  clear- 
ly shown  that  such  compensation  was  dis- 
pensed with.  Had  such  compensation  been 
required,  such  damages  awarded,  in  such 
exercise  of  the  delegated  right  of  eminent  do- 
main, such  compensation  would  have  been 
made,  such  damages  awarded,  for  the  use  and 
occupation  of  said  streets  by  said  telegraph 
company  with  its  poles,  wires,  etc.  And  it 
is  this  identical  use  and  occupation  for  which 
the  city  seeks  here  to  recover  rent  under  the 
ordinance  in  question.  The  ordinance  is  enti- 
tled: "An  ordinance  to  fix  the  rent  charged 
telegraph    *  *  *    companies    •  •  •  for 
the  use  of  the  streets,"  etc.    It  is  manifest 
that  if  the  state,  having  "supreme- and  tran- 
scendent" power  over  the  streets  of  Meridian, 
granted  the  appellee  the  right  to  so  use  and 
occupy  the  streets  without  compensation  to 
the  state  or  the  city,  then  the  city  of  Merid- 
ian; a  political,  municipal  subdivision  of  the 
state,  cannot  by  ordinance,  affect  the  license 
thus  granted.  It  is  revocable  at  the  pleasure 
of  the  state,  but  not  of  the  city,  unless  grant- 
ed such  power  by  the  state,  so  far  as  affects 
it 

It  is  to  be  noted  that  this  Is  not  a  tax.  The 
license  is  a  mere  permission  to  enter  the 
streets  of  the  city,  and  so  use  and  occupy 
them,  without  paying  the  damages  usually 
assessed  and  paid,  when  the  right  of  eminent 
domain  is  used  for  condemning  rights  of  way 
in  streets,  etc.  It  Is  a  permissive  statute. 
What  it  grants  is  a  mere  license,  revocable 
by  the  state.  148  U.  S.  102,  13  Sup.  Ct.  4ST>. 
It  was  not  Intended  to  exempt  the  appellee 
from  the  "ordinary  burdens  of  taxation." 
But  this  Is  not  a  tax,  and  the  scheme  for 
the  taxation  of  telegraph  companies  is  else- 
where fully  provided.  Code  1892,  §§  3880. 
3885.  And  this  scheme  is  directed  to  be  so 
arranged  that  "each  municipality  shall  re- 
ceive its  just  share  of  such  taxes,  proportion- 
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ately  to  the  amount  of  property  therein  sitr 
nated." 

The  act  conferring  the  charter  powers,  It 
will  be  noted,  was  passed  prior  to  the  act  of 
1886,— April  9,  1874.  We  have  nothing  to  do 
with  the  wisdom  of  the  act  of  1886,  doubtless 
passed  at  the  instance  of  telegraph  and  tele- 
phone companies,  but,  under  Its  provisions, 
feel  constrained  to  affirm  the  judgment  See 
Dili.  Mum.  Corp.  (4th  Ed.)  §  701  et  seq.;  Peo- 
ple v.  Kerr,  27  N.  Y.  188;  Meriwether  v.  Gar- 
rett, 102  U.  S.  472,  15  Am.  &  Eng.  Enc.  Law, 
OSS,  and  authorities  cited. 

We  are  not  to  be  understood  as  denying  or 
restricting  the  power  of  the  city  to  regulate 
the  use  of  its  streets  within  legal  limits.  See 
Elliott.  Roads  &  S.  pp.  332,  333.  This  is  not 
an  ordinance  regulating  the  use  of  its  wires 
and  poles  by  the  company,  nor  the  use  of 
the  streets  by  the  company  in  the  occupation 
of  them  by  poles,  bat  one  exacting  a  certain 
sum  as  rent,  pure  and  simple,  from  the  com- 
pany, for  the  identical  entry  upon  and  oc- 
cupation of  the  streets  by  the  company,  with 
its  poles,  which  it  was  authorized  by  the  act 
of  1886  to  make,  without  compensation  to  the 
state  or  city,  in  the  exercise  of  the  right  of 
eminent  domain.  The  act,  it  will  be  observ- 
ed, provides  that  such  use  of  the  streets  must 
not  interfere  with  their  ordinary  use  as  such. 
In  City  of  Clinton  v.  Cedar  Rapids  &  M.  R 
R.  Co.,  24  Iowa,  469,  Dillon,  C.  J.,  speaking 
for  the  court,  says:  "By  virtue  of  these 
charter  provisions,  and  this  ownership  of  the 
fee,  the  city  claims  that  it  has  the  exclusive 
control  of  the  streets,  and  therefore  It  may 
consent  to  or  prohibit,  as  by  its  common 
council  it  shall  deem  best  for  the  public  in- 
terest, the  use  of  its  streets  for  railway  pur- 
poses, and  that  courts  cannot  Interfere  with 
or  control  the  decision  of  the  common  council 
respecting  this  matter,  whatever  that  deci- 
sion may  be.  If  these  were  all  the  provi- 
sions of  the  law  applicable  to  this  subject, 
the  position  of  the  city  might,  and,  I  think, 
would,  be  well  taken."  He  then  proceeds  to 
notice  two  other  statutes  of  similar  purport 
with  our  act  of  1886,  supra,  as  affecting  this 
question,  and  then,  at  page  473,  continues: 
"Rut  It  Is  a  mistake  to  suppose  that  when 
the  fee  of  the  streets  Is  in  the  city,  in  trust 
for  the  public,  the  city  is  constitutionally 
and  necessarily  entitled  to  compensation,  the 
same  as  a  private  proprietor  holding  the  fee. 
•  •  *  The  constitutional  provision  Is  that 
private  property  shall  not  be  taken  for  public 
use  without  just  compensation  to  the  owner. 
The  streets  of  the  city  are  not  the  private 
property  of  the  corporation,  in  such  a  sense 
that  the  legislature  cannot,  so  far  as  regards 
the  corporation,  authorize  the  same  to  be 
used  for  any  public  purpose  for  which  It  may 
see  fit.  unless  It  makes  compensation  to  the 
dty  for  such  use."  We  refer  specially  to  the 
entire  reasoning  In  this  case.  Of  course,  the 
use  of  the  streets  by  the  telegraph  company 
Is  "subject  to  all  reasonable  police  and  other 
regulations,"  In  Judge  Dillon's  language  hi 


another  part  of  this  opinion;  and,  as  we 
have  shown,  no  question  of  taxation  Is  here 
involved,  nor  any  private  rights  of  any  "land- 
owner." The  case  of  Donnaher  v.  State,  8 
Smedes  &  M.  649,  though  not  referred  to  by 
counsel,  has  not  escaped  our  careful  atten- 
tion. We  are  disposed  to  think  that  the  de- 
cision In  that  case  may  possibly  be  upheld 
on  the  ground  that,  as  urged  by  the  distin- 
guished counsel  for  appellee,— the  late  Judge 
William  Yerger,— the  charter  of  the  railroad 
company  expressly  stipulated  that  the  compa- 
ny could  not  make  its  road  "so  as  to  interfere 

-  with  the  passage  of  any  of  the  public  streets 
of  the  town";  from  which  it  might  have  been 

•  argued,  as  he  did  argue,  that  the  tracks  could 
not  be  laid  in  the  streets  at  all,  so  far  as 
the  railroad's  charter  power  to  do  so  was  con- 
cerned. It  would  seem  that  the  court,  how- 
ever, went  rather  on  the  ground  that,  as  stat- 
ed In  the  opinion,  "the  statute  of  1823  re- 
served to  the  legislature  the  right  to  dispose 
of  the  entire  two  sections  of  land  designated 
by  the  commissioners  to  locate  the  seat  of 
government,  except  the  streets,"  etc.,  and 
hence  that  "this  vested  the  title  to  the  streets 
in  the  corporation  of  the  city,  and  deprived 
the  legislature  of  the  power  to  dispose  of 
them,  except  so  far  as  the  jus  publicum,  or 
the  right  of  eminent  domain,  might  authorize 
it"  If  the  decision  Is  sound,— and  It  must  be 
remembered  that  Mr.  Justice  Thacher  dis- 
sented,—it  Is  only  on  the  first  ground.  Oth- 
erwise the  decision,  like  the  general  lan- 
guage of  the  opinion  of  the  majority  of  the 
court,  speaking  through  Mr.  Justice  Clayton, 
is  justly  amenable  to  the  criticism  pronounc- 
ed on  it  by  Judge  Dillon  in  the  second  vol- 
ume (fourth  edition)  of  his  work  on  Munici- 
pal Corporations  (section  701,  note  3,  p.  834), 
where  he  says:  "A  different  view  has  been 
sometimes  taken.  Thus,  in  Donnaher  v. 
State,  8  Smedes  &  M.  649,  the  court  decided 
that,  where  the  statuteunder  which  a  city  was 
laid  out  vested  the  title  of  the  streets  in  the 
city,  such  streets  cannot  be  subjected  to  the 
use  of  a  railroad,  without  the  consent  of  the 
city,  unless  the  damages  to  the  city  are  as- 
sessed and  paid.  In  other  words,  the  legisla- 
ture can  only  interfere  with  the  use  of  the 
streets  of  the  city  by  its  exercise  of  the  right 
of  eminent  domain,  and  If  it  exercise  this 
right  It  must  compensate  the  city.  But  this 
conclusion  seems  to  have  been  adopted  with- 
out sufficient  reflection,  and  is  undoubtedly 
erroneous";  citing  authorities.  "The  ground 
on  which  the  city  of  Jackson  stands  was  giv- 
en to  the  state  of  Mississippi  by  the  general 
government,"  as  said  by  Judge  Yerger  in  his 
brief;  and  this  fact  connected  with  the 
"reservation  of  the  right  of  the  legislature  to 
dispose  of  the  entire  two  sections  of  land, 
except  the  streets,"  etc.,  hereinbefore  advert- 
ed to  as  emphasized  by  the  court,  seems  to 
have  confused  Judge  Clayton,— at  least  to 
have  left  him  with  rather  indistinct  concep- 
tions on  the  power  of  the  legislature,  gen- 
erally, to  deal  with  the  streets  of  a  city.  For 
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we  find  him  saying  (page  660)  that  "this 
principle  [of  compensation  being  made  for 
private  property  taken  for  public  use]  applies 
as  forcibly  to  the  streets,  In  this  instance,  as 
to  private  property  in  other  cases";  seeming- 
ly holding  that  the  streets  of  Jackson  are  its 
"private  property,"  in  the  same  sense  that 
any  individual's  property  is  his  "private 
property."  And  the  case  Immediately  cites 
Tuckahoe Canal  Co.  v.Tuckahoe  &  J.  R.R.  Co., 
11  Leigh,  76,  which  is  one  of  a  canal  company 
against  a  railroad  company;  both  private 
(not  municipal)  corporations.  And  a  more  ex- 
traordinary thing  still  is  the  announcement, 
on  page  661,  that  "at  present  we  are  strongly 
Inclined  to  the  belief  that  the  owners  of  lots' 
adjacent  to  the  track  of  the  railroad  will 
have  no  claim  to  compensation,  because  they 
have  no  right  of  soil  In  the  streets,"— a  prop- 
osition, the  converse  of  which  is  everywhere 
now  established  law.  We  are  not,  of  course, 
saying  here  anything  as  to  the  streets  of 
Jackson,  but  are  merely  putting  this  case  of 
Donnaber  In  its  only  solvable  light  as  to  the 
particular  decision  therein  made,  if  in  that 
light  it  be  solvable.  In  so  far  as  the  general 
language  of  the  opinion  of  the  court  in  that 
case  conflicts  with  the  views  herein  announc- 
ed, it  Is,  as  said  by  Judge  Dillon,  "undoubted- 
ly erroneous."  and  is  to  that  extent  hereby 
overruled.  Affirmed. 

Hon.  J.  A.  P.  CAMPBELL  presided,  as 
special  Judge,  In  place  of  WOODS,  J.,  sick, 
during  the  time  this  case  was  decided. 


MITCHELL  v.  MISSISSIPPI  HOME  INS. 
CO. 

(Supreme  Court  of  Mississippi.    Jan.  21,  1895.) 

Action  on  Issi'kanck  Policy — Sufficiency  of 
Plea — Reply — Evidence  of  In- 
'  ckkase  of  Risk. 

1.  In  an  action  on  a  fire  insurance  policy,  a 
plea  setting  up  that  plaintiff  failed  to  comply 
with  a  clause  in  the  policy  requiring  her  to 
keeD  the  last  inventory  and  accounts  of  pur- 
chases and  sales  in  an  iron  safe  is  demurrable, 
as  failing  to  state  a  defense  to  the  whole  action, 
where,  in  addition  to  stock,  the  policy  covers  fix- 
tures and  furniture. 

2.  The  failure  of  insured  to  keep  his  last  in- 
ventory, sales,  and  purchases,  and  his  books  of 
account,  in  an  lion  safe,  or  in  some  building 
other  than  that  in  which  the  insured  property 
is  located,  as  required  by  the  policy,  does  not 
render  the  policy  void,  where  the  insurance  com- 
pany knew  at  the  time  the  policy  was  issued 
that  the  insured  had  no  iron  safe,  and  intended 
to  keep  the  inventory  and  accounts  in  the  build- 
ing where  the  property  was  located. 

3.  Where,  in  an  action  on  an  insurance  pol- 
icy, the  defeuse  was  that  plaintiff,  by  erecting 
an  addition  to  the  building  in  which  the  insured 
pioperty  was  located,  increased  the  risk,  proof 
that  the  addition  brought  the  house  a  few  feet 
nearer  another  house,  does  not  show  an  increase 
of  risk,  there  being  no  evidence  of  the  distance 
between  the  two  buildings. 

Appeal  from  circuit  court,  Montgomery 
county;  C.  H.  Campbell,  Judge. 

Action  by  Hattie  Mitchell  against  the  Mis- 
sissippi Home  Insurance  Company  on  a  fire 


insurance  policy.  Judgment  was  rendered 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

Sweatman,  Trotter  &  Knox,  for  appellant. 
Hill  &  Thames  and  Somervllle  &  McLean, 
for  appellee. 

WOODS,  J.  This  Is  an  action  on  an  in- 
surance policy  issued  by  the  appellee  to  ap- 
pellant The  declaration  Is  in  the  usual 
form.  The  Insurance  company  filed  the  plea 
of  the  general  Issue,  and  three  special  pleas. 
The  first  special  plea  sets  up  the  defense  of 
what  la  now  commonly  known  as  the  Iron- 
safe  clause;  the  second  special  plea  sets  up 
by  way  of  defense  that  whisky  was  retailed 
on  the  premises  In  which  appellant  kept  her 
store  and  conducted  her  other  business,  and 
where  the  property  Insured  was  kept;  and 
the  third  special  plea  defends  on  the  ground 
that  an  addition  to  the  buildings  on  the 
premises  where  the  property  insured  was 
kept  had  been  made,  which  Increased  the 
risk.  The  appellant  demurred  to  the  first 
and  second  special  pleas,  and  took  issue  on 
the  third.  The  demurrer  to  the  second  spe- 
cial plea  was  properly  sustained,  and  was 
Improperly  overruled  to  the  first  special  plea. 
The  first  ground  of  demurrer  to  this  first  spe- 
cial plea  was  that  It  interposed  no  defense 
to  the  whole  action,  and  this  ground  of  de- 
murrer appears  to  have  been  well  taken. 
The  requirement  of  the  iron-safe  clause  is 
that  the  last  Inventory  and  the  books  of  ac- 
count of  sales  and  purchases  shall  be  kept  in 
such  safe,  or  In  some  secure  place  other  than 
the  premises  where  the  Insured  property  was 
kept,  and  that  a  failure  to  produce  the  In- 
ventory and  books  after  loss  shall  avoid  the 
policy;  but  all  this  has  reference  only  to  such 
articles  of  merchandise  as  constitute  the 
stock  in  trade.  The  store  fixtures  and  furni- 
ture, and  the  restaurant  furniture,  Including 
the  cooking  stove,  were  never  designed  to  be 
embraced  in  the  Inventory  of  the  stock  on 
hand,  or  to  be  entered  and  carried  in  the 
books  of  account  showing  purchases  and 
sales  of  goods  by  the  insure  As  to  these, 
the  policy  was  not  avoided  by  appellant's 
failure  to  observe  the  iron-safe  clause.  The 
contract  was  divisible,  and  it  may  be  true 
that  appellant  could  be  defeated  of  a  recov- 
ery for  the  same  for  which  the  stock  of  goods 
was  insured,  and  yet  might  have  been  enti- 
tled to  recover  for  the  furniture  and  fixtures 
of  the  store  and  restaurant  The  case  is  not 
to  be  confounded  with  those  in  which  any  re- 
covery for  any  part  of  the  sum  Insured  has 
been  denied  because  of  misrepresentations  or 
frauds  of  the  Insured.  See  Home  Ins.  Co., 
v.  Delta  Bank,  71  Miss.  608,  15  South.  932. 

The  refusal  of  the  court  to  permit  appel- 
lant to  file  her  first  replication  to  the  first 
special  plea  was  error.  This  replication  set 
up,  In  substance,  that  when  the  contract  for 
insurance  was  made,  the  defendant  knew 
plaintiff  had  no  safe,  and  did  not  intend 
to  keep  a  safe,  and  that  defendant  knew 
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that  plaintiff  Intended  to  keep  her  books  in 
the  store  and  at  her  dwelling  house,  just  as 
they  were  kept  when  the  contract  for  insur- 
ance was  made,  and  this  was  substantial 
matter  in  avoidance  of  the  defense  made  by 
the  plea.  To  ask  us  to  hold  that  an  Insur- 
ance company  shall  ostensibly  contract  for 
keeping  an  inventory  and  books  of  account 
in  an  iron  safe,  or  at  some  secure  place  apart 
from  the  premises  on  which  the  property  in- 
sured Is  kept,  and  yet,  with  full  knowledge 
that  the  insured  bad  and  Intended  to  have 
no  safe,  and  with  full  knowledge  that  such 
Inventory  and  books  of  account  had  been  kept 
and  were  to  be  continued  to  be  kept  at  the 
store,  to  receive  the  insured's  premiums  as 
for  a  valid  policy,  the  company  intending  to 
deny  its  validity  if  loss  should  occur,  is  to 
ask  us  to  sanction  trickery  and  fraud.  The 
insurer  cannot  be  permitted  to  collect  premi- 
ums, with  full  knowledge  of  the  existence  of 
facts  which  might  avoid  the  policy,  and  with 
full  knowledge  of  the  insured's  purpose  to 
continue,  in  disregard  of  a  provision  work- 
ing a  forfeiture,  to  conduct  the  business  as 
theretofore  in  such  disregard.  We  cannot 
legalize,  by  our  sanction,  such  perfidy.  See 
Rivara  v.  Insurance  Co.,  62  Miss.  720. 

It  is  said  by  counsel  for  appellant  that  the 
court  below  was  moved  to  exclude  all  the 
evidence  of  appellant,  in  part,  because  the 
appellant  was  shown  to  have  kept  gasoline 
in  the  store  where  her  business  was  carried 
on.  The  pleadings  nowhere  present  such  is- 
sue. On  this  point  the  issue  made  by  the 
pleadings  was  that  the  risk  had  been  increased 
by  the  unauthorized  addition  to  the  building 
in  which  the  business  was  conducted.  On 
this  Issue— as  to  the  addition— the  evidence 
did  not  clearly  show  that  the  risk  had  been 
Increased  by  the  addition.  The  evidence 
showed  only  that  the  addition  brought  the 
building  in  which  the  business  was  conducted 
a  few  feet  nearer  to  the  negro  houses  re- 
ferred to  by  the  witness;  but  whether  these 
negro  houses  were  10  feet  or  1,000  yards  dis- 
tant does  not  appear,  and  whether  the  risk 
was  Increased  by  the  addition  was  left  uncer- 
tain. The  exclusion  of  appellant's  evidence 
was  erroneous.    Reversed  and  remanded. 


JONES  v.  MADISON  COUNTY. 

(Supreme  Court  of  Mississippi.  June  10,  1895.) 

Appeal  —  Stipulations  or  Counsel  —  School 
Lands  —  Title  or  Statb  —  When  Acquired  — 
Void  Lease  Thereof— Right  or  Lebseb  to 
Claim  under  Former  Lease. 

1.  An  appellate  court  will  not  treat  a  stat- 
ute as  valid  merely  because  counsel  agree  to  its 
validity. 

2.  On  April  24,  1802,  the  state  of  Georgia 
ceded  to  the  United  States  certain  land  out  of 
which  the  state  of  Mississippi  was  afterwards 
formed,  under  an  agreement  ''that  the  territory 
thus  ceded  shall  form  a  state,  and  be  admitted 
as  such  into  the  Union,  as  soon  as  it  shall  con- 
tain 00,000  free  inhabitants,  or  at  an  earlier  pe- 
riod if  congress  shall  think  it  expedient,  on  the 
same  conditions  and  restrictions,  and  with  the 


same  privileges,  and  in  the  same  manner,  as 
provided  in  the  ordinance  of  congress  of  the  13th 
day  of  July,  1787,  for  the  government  of  the 
Western  Territory  of  the  United  States."  By 
Act  Cong.  March  3,  1803,  providing  for  the  sur- 
vey and  sale  of  public  lands  in  the  territory,  all 
sixteenth  sections  were  "reserved  in  each  town- 
ship for  the  support  of  schools  within  the  same." 
Httd,  that  on  the  admission  of  Mississippi  as  a 
state  the  title  to  the  sixteenth  sections  vested  in 
it  without  grant  from  the  United  States.  Hes- 
ter v.  Crisier  (decided  in  1859)  36  Miss.  681, 
overruled. 

3.  A  lessee  of  school  land  sold  his  interest 
therein,  and  took  notes  for  the  purchase  price. 
After  he  had  procured  a  decree  for  the  enforce- 
ment of  his  vendor's  lien  on  which  execution  was 
never  issued,  the  school  authorities  commenced 
a  suit  on  his  note  given  them  for  rent,  and  in 
settlement  thereof  he  conveyed  to  them  his  in- 
terest in  the  land.  Edd,  that  nothing  passed  by 
his  deed. 

4.  Where  school  lands  were  leased  for  99 
years,  and  the  school  authorities  made  a  void 
lease  to  another  person,  who  took  possession 
thereunder,  the  latter  could,  as  against  the  au- 
thorities, set  up  his  right  to  the  term  of  the  first 
lease  by  adverse  possession  against  the  lessee 
therein. 

Appeal  from  chancery  court,  Madison  coun- 
ty; H.  C.  Conn,  Chancellor. 

"To  be  officially  reported." 

Action  by  Madison  county  against  W.  B. 
Jones  to  cancel  a  cloud  on  the  title  to  land. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Nugent  &  McWillle,  W.  H.  Powell,  and 
Bra  me  &  Alexander,  for  appellant.  H.  B. 
Greaves  and  F.  B.  Pratt,  for  appellee. 

COOPER,  C.  J.  The  board  of  supervisors 
of  Madison  county,  acting  under  the  provi- 
sions of  chapter  123  of  the  Code,  caused  this 
suit  to  be  instituted  in  the  name  of  the  county 
against  the  appellant,  to  cancel  as  a  cloud 
upon  the  title  of  the  public  his  claim  to  sec- 
tion 16,  In  township  8,  range  1  W.,  in  said 
county.  The  lands  were  originally  received 
for  the  benefit  of  the  inhabitants  of  the  town- 
ship as  school  lands.  The  history  of  the  title 
thereto  chronologically  stated  Is  as  follows: 
On  April  4,  1851,  the  board  of  school  trustees 
of  tho  township  leased  the  lands  to  Thomas 
Shacklef ord  for  the  term  of  99  years,  and  for 
the  purchase  price  Shackleford  executed  his 
promissory  notes.  On  January  23,  1861, 
Shackleford  conveyed  his  unexpired  term  to 
one  Hill,  who  entered  into  possession.  Hill 
executed  his  notes  for  the  purchase  price, 
payable  to  Shackleford,  but  died  before  pay- 
ing the  same,  being  Insolvent.  In  the  year 
1868,  Shackleford  procured  a  decree  for  the 
enforcement  of  his  vendor's  lien  on  the  land 
by  sale  thereof,  but  no  steps  seem  ever  to 
have  been  taken  to  have  execution  thereof. 
In  the  year  1869  suit  was  brought  against 
Shackleford  upon  two  of  the  notes  he  had 
given  when  the  lease  was  made  to  him  in  the 
year  1851,  which  was  agreed  to  be  dismissed 
if  he  would  reconvey  to  the  proper  authorities 
the  unexpired  term  of  his  original  lease. 
Nothing  was  done  in  execution  of  this  agree- 
ment by  him  until  March  20,  1877,  when  he 
made  conveyance  thereof  to  the  president  of 
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the  board  of  supervisors,  that  body  having 
been  substituted  by  the  Code  of  1871  in  place 
of  the  board  of  township  trustees  of  schools. 
On  the  23th  day  of  March,  1878,  the  board  of 
supervisors  of  Madison  county  proceeded,  as 
directed  by  chapter  39  of  the  Code  of  1871 
(which  chapter,  in  so  far  as  it  authorized  ac- 
tion to  lease  school  lands,  had  been  repealed 
by  the  act  of  March  5,  1878,— Laws  1878,  p. 
114),  to  take  a  rote  of  the  resident  house- 
holders in  the  township  whether  the  lands 
should  be  leased,  and,  the  vote  being  in  favor 
of  the  leasing,  leased  the  same  on  May  19, 
1879,  to  the  appellant  for  the  term  of  50 
yea  re.  The  appellant  paid  the  purchase  price 
of  said  term,  and  went  into  possession  of  the 
lands,  and  since  that  time  has  been  in  the 
peaceable  and  adverse  possession  thereof. 
This  suit  was  commenced  on  September  13, 
1893.  The  bill  simply  charges  that  the  lands 
were  a  part  of  the  school  lands  of  the  county, 
and  that  the  defendant  asserts  some  claim 
thereto,  which  complainant  prays  may  be 
canceled  as  a  cloud.  The  defendant,  by  his 
answer  and  cross  bill,  discloses  the  history  of 
the  title  we  have  given,  as  to  which  there  is 
no  controversy,  and,  in  addition  thereto,  sets 
up  and  relies  upon  two  tax  titles,  as  to  which 
no  reference  need  be  made.  In  addition,  he 
pleads  a  title  in  himself  (if  the  conveyance 
to  him  by  the  board  of  supervisors  be  decreed 
void),  acquired  by  adverse  possession  for 
more  than  10  years  under  claim  of  title. 

The  questions  involved  and  which  are  nec- 
essary to  be  decided  are:  (1)  Was  the  lease 
for  the  term  of  99  years  to  Shackleford, 
made  in  the  year  1851,  a  valid  one?  (2)  If 
it  was  a  valid  lease,  was  the  unexpired  term 
thereof  recognized  by  the  public  by  the  con- 
veyance made  by  Shackleford  on  March  20, 
1877?  (3)  What  right,  if  any,  passed  to  Jones 
by  virtue  of  the  conveyance  made  to  him  by 
direction  of  the  board  of  supervisors  on  May 
19,  1879?  (4)  If  Jones  acquired  no  title  by 
such  conveyance,  has  he  acquired  title  by 
adverse  possession,  which  he  may  invoke 
against  complainant  in  this  proceeding? 

The  case  was  submitted  to  us  at  the  last 
term  of  this  court  upon  concession  by  counsel 
for  all  parties  that 'the  lease  of  1851  was 
made  under  the  act  of  February  24,  1842 
(Hutch.  Code,  p.  222).  It  was  then  conceded 
by  counsel  for  the  county  that  the  lease  then 
made  was  in  all  respects  a  lawful  one;  but 
since  it  affirmatively  appeared  that  Shackle- 
ford had  not  paid  the  purchase  price,  and 
since  the  act  of  1842  expressly  provided  that 
"in  no  case  of  sale  or  lease,  shall  any  title 
vest  in  the  purchaser  or  lessee,  until  the  whole 
of  the  purchase  money,  with  interest,  shall 
be  paid,"  we  held  that  the  title  of  the  land 
had  never  passed  out  of  the  United  States, 
that  no  statute  of  limitations  ran  against  it, 
and  that  the  appellant  acquired  no  title  by 
virtue  of  the  conveyance  made  to  him  in  May, 
1879,  because  the  board  of  supervisors  were 
not  tli en  authorized  by  law  to  lease  the  lands, 
and  for  these  reasons  we  affirmed  the  decree 


of  the  chancellor  canceling  all  claim  of  title 
asserted  by  the  appellant.*  After  the  de- 
cision of  the  cause,  it  was  discovered  by  coun- 
sel for  appellant  that  in  the  year  1850  an  act 
had  been  passed  entitled  "An  act  to  reduce 
into  one  the  several  acts  heretofore  passed  in 
relation  to  the  sixteenth  sections  and  common 
schools,  so  far  as  relates  to  Hinds  county," 
and  that  some  parts  of  the  act  (including  the 
regulations  for  leasing  school  lands)  had  been 
made  to  apply  to  the  counties  of  Madison  and 
Claiborne,  and,  therefore,  that  the  lease  was 
made,  .not  under  the  act  of  1842,  but  under 
that  of  1850.  We  therefore  ordered  a  reargu- 
ment,  and  the  cause  is  again  before  us  for 
decision.  Counsel  for  the  county  again  pro- 
tested that  they  have  never  denied,  and  do  not 
now  deny,  the  validity  of  the  lease  to  Shackle- 
ford, and  again  argue  the  cause  as  though 
this  is  not  a  question  about  which  the  court 
I  need  concern  Itself.  But,  in  our  opinion,  the 
i  question  is  one  of  great  importance,  and 
I  of  far-reaching  consequences.  Whether  this 
:  lease  was  a  valid  one  depends  upon  the  ques- 
tions: (1)  Whether  the  act  of  the  legislature 
under  which  the  lease  was  made  was  a  valid 
law  in  reference  to  the  leasing  of  school 
lands.  (2)  Whether,  If  It  was,  its  terms  were 
complied  with  by  the  officers  charged  with  its 
execution. 

Now,  it  is  evident  that  this  court  cannot, 
upon  the  mere  concession  of  counsel,  declare 
a  law  to  be  valid  or  invalid,  for  the  rights  of 
many  others  may,  and  probably  do,  depend 
upon  the  decision  of  that  question.  The 
facts  relative  to  a  particular  case  may  be 
settled  by  the  agreement  of  the  parties  there- 
to, for  none  but  they  have  any  interest  In  the 
results  that  flow  from  the  particular  decision 
on  the  special  facts.  But  decisions  of  ques- 
tions of  law  must  rest  upon  the  judgment  of 
the  court,  uninfluenced  by  the  admissions  of 
parties  or  of  counsel.  The  act  of  1850,  un- 
der which  the  lease  was  made,  repealed  all 
prior  laws  in  relation  to  leasing  school  lands 
so  far  as  they  related  to  school  lands  in  the 
counties  to  which  it  applied.  There  was 
therefore  no  other  law  under  which  school 
lands  in  those  counties  might  be  thereafter 
leased.  This  act  contained  no  provision  for 
obtaining  the  consent  of  the  inhabitants  of 
the  township  to  the  leasing  of  the  school 
lands  The  question,  then,  Is  whether  a  lease 
of  the  school  lands  might  lawfully  be  directed 
or  authorized  by  the  legislature  to  be  made 
without  providing  by  law  for  obtaining  such 
consent 

The  lands  In  controversy  form  a  part  of  the 
territory  included  in  the  cession  made  by  the 
state  of  Georgia  to  the  United  States  on  the 
24th  day  of  April,  1802,  by  the  fifth  article 
whereof  it  was  agreed  between  the  contract- 
ing parties  "that  the  territory  thus  ceded 
shall  form  a  state,  and  be  admitted  as  such 
into  the  Union,  as  soon  as  it  shall  contain 
sixty  thousand  free  inhabitants,  or  at  an 


»  There  was  no  opinion  filed. 
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earlier  period  If  congress  shall  think  it  ex- 
pedient, on  the  same  conditions  and  restric- 
tions, with  the  same  privileges,  and  in  the 
same  manner  as  provided  in  the  ordinance  of 
congress  of  the  thirteenth  day  of  July,  one 
thousand  seven  hundred  and  eighty-seven,  for 
the  government  of  the  Western  Territory  of 
the  United  States;  which  ordinance  shall,  In 
all  its  parts,  extend  to  the  territory  contained 
In  the  present  act  of  cession,  that  article  only 
excepted  which  forbids  slavery."  By  the 
act  of  congress  March  3,  1803,  provision  was 
made  for  the  survey  and  sale  of  the  public 
lands  in  this  territory;  but  by  the  twelfth 
section  thereof  all  sixteenth  sections  were 
"reserved  In  each  township,  for  the  support 
of  schools  within  the  same." 

In  (3  Stat  163)  congress  passed  an  act 
providing  that  the  county  courts  In  the  terri- 
tory should  each  appoint  five  commissioners 
to  lease  the  school  lands,  and  apply  the  pro- 
ceeds of  each  section  to  educational  purposes 
within  the  township;  and  it  was  provided 
that  all  such  leases  should  cease  and  be  ter- 
minated on  the  1st  day  of  January  next  suc- 
ceeding the  establishment  of  a  state  govern- 
ment in  said  territory. 

The  first  act  passed  by  the  legislature  of 
the  state  (February  5,  1818)  authorized  the 
justices  of  the  county  courts,  or  a  majority 
of  them,  to  make  leases  of  the  lands.  By 
the  act.  of  November  26,  1821,  the  governor, 
secretary  of  state,  attorney  general,  treasur- 
er, presiding  judge  of  the  supreme  court,  and 
the  chancellor  of  the  state  for  the  time  be- 
ing (changed  by  the  act  of  January,  1823,  by 
omitting  the  attorney  general,  judge  of  the 
supreme  court,  and  chancellor),  together  with 
three  persons  to  be  chosen  by  joint  ballot 
of  the  general  assembly,  were  constituted  a 
body  politic,  under  the  name  of  the  "Presi- 
dent and  Directors  of  the  Literary  Fund," 
and  were  authorized  to  make  leases  of  the 
school  lands,  and  the  proceeds  were  directed 
to  be  applied,  under  the  direction  of  the 
school  commissioners  of  each  county,  to  the 
building  of  school  houses,  in  the  townships 
wherein  the  lands  reserved  are  situated.  The 
act  of  February  27,  1833,  first  contained  a 
provision  for  obtaining  consent  of  the  inhab- 
itants of  the  township,  as  a  condition  to  the 
lease  thereof.  Since  that  time  all  our  gen- 
eral laws  seem  to  have  required  such  consent 
to  be  first  obtained,  but  laws  for  particular 
counties  sometimes  omitted  this  requirement. 

In  1S52  (10  Stat  6)  congress  passed  the  fol- 
lowing act: 

That  the  legislature  of  the  state  of  Mis- 
sissippi shall  be  and  is  hereby  authorized  to 
sell  and  convey  hi  fee  simple,  or  lease  for  a 
term  of  years,  as  the  said  legislature  may 
deem  best  all  or  any  part  of  the  lands  here- 
tofore reserved  and  appropriated  by  congress 
for  the  use  of  schools  within  said  state,  and 
to  invest  the  money  arising  from  said  sales, 
as  said  legislature  may  direct  for  the  use 
and  support  of  schools  within  the  several 
townships  and  districts  of  the  county  for 


which  they  were  originally  reserved  and  set 
apart  and  for  no  other  use  or  purpose  what- 
ever: provided,  said  lands,  or  any  part  there- 
of, shall  in  no  case  be  sold  or  leased  without 
the  consent  of  the  inhabitants  of  such  town- 
ship or  district  to  be  obtained  in  such  man- 
ner as  the  legislature  of  said  state  may  by 
law  direct;  and,  provided,  further,  that  in 
all  cases,  the  money  arising  from  the  sale  of 
lands  within  a  particular  township  and  dis- 
trict, shall  be  appropriated  to  the  use  of 
schools  within  that  township  or  district 

"Sec  2.  And  be  it  further  enacted,  that 
sales  heretofore  made  by  the  authority  of  the 
legislature  of  Mississippi  of  lands  reserved 
and  appropriated  as  aforesaid,  are  hereby 
ratified  and  approved  in  the  same  manner 
and  to  the  same  extent  as  if  this  act  had 
been  in  force  at  the  time  of  said  sales." 

In  1859  the  case  of  Hester  v.  Crisler,  36 
Miss.  681,  came  before  this  court  and  the 
opinion  therein  has  given  color  to  and  con- 
trolled subsequent  decisions.  In  that  case 
a  lease  had  been  made  under  the  act  of  1833 
by  persons  exercising  the  office  of  trustees 
of  the  township,  and  Crisler,  the  defendant, 
claimed  under  the  lessee,  who  had  paid  the 
purchase  money.  It  was  insisted  that  the 
persons  who  acted  as  trustees  were  not  reg- 
ularly such,  and  that  for  this  reason,  and  al- 
so because  the  consent  of  the  resident  heads 
of  families  in  the  township  had  not  been 
first  obtained,  the  lease  was  void.  It  ap- 
peared, however,  from  the  record,  as  the 
opinion  states,  that,  upon  the  petition  of  a 
majority  of  the  resident  heads  of  families  In 
the  township,  the  legislature  passed  an  act 
March  2,  1846,  ratifying  and  confirming  said 
lease.  The  court  held  that  the  defective 
lease  had  been  validated  by  this  act  of  the 
legislature  and  by  the  ratification  contained 
in  the  act  of  congress  of  1852;  construing 
the  act  of  congress  as  ratifying  and  approv- 
ing all  sales  previously  made  by  state  au- 
thority, whether  the  consent  of  the  inhabit- 
ants of  the  township  had  or  had  not  been 
obtained,  on  the  ground  that  the  act  could 
not  have  intended  to  require  the  assent  of 
the  inhabitants  as  a  prerequisite  to  Its  opera- 
tion. This  was  a  manifest  misconstruction 
of  the  act  By  its  express  terms,  no  sale  or 
lease  of  the  lands  could  be  made  "without 
the  consent  of  the  inhabitants  of  such  dis- 
trict"; and  the  section  ratifying  and  approv- 
ing past  sales  was  not  a  ratification  of  all 
sales  previously  made,  but  were  ratified  and 
approved  "in  the  same  manner  and  to  the 
same  extent  as  if  this  act  had  been  In  force 
at  the  time  of  said  sales."  Now,  if  the  act 
had  been  in  force  at  the  time  any  particular 
precedent  sale  was  made,  it  Is  manifest  that 
to  be  valid  the  condition  of  securing  the  con- 
sent of  the  inhabitants  must  first  have  been 
complied  with.  Surely,  If  congress  had  pow- 
er over  the  subject  it  might  approve  one  or 
all  precedent  sales,  and  to  such  "extent"  as 
it  deemed  proper;  and  it  is  entirely  certain 
that  the  decision  in  Hester  v.  Crisler  ignores 
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and  nullifies  so  much  of  the  act  as  declares 
the  ratification  to  be  "In  the  same  manner 
and  to  the  same  extent  as  if  this  act  had 
been  In  force  at  the  time  of  the  sale."  In 
Connell  v.  Woodard,  5  How.  (Miss.;  decid- 
ed in  1841)  665,  the  point  was  made  that  the 
reservation  by  congress  of  the  sixteenth  sec- 
tions for  the  use  of  schools  was  not  a  grant 
to  the  state,  so  as  to  authorize  the  various 
acts  of  the  legislature  which  had  from  time 
to  time  been  passed  authorizing  the  leasing 
or  sale  thereof.  The  court  refused  to  con- 
sider the  question,  saying;  "This  power  has 
been  so  long  recognized  and  acted  on  that  we 
do  not  feel  inclined  to  question  it  at  this 
time,  even  if  we  entertained  any  doubt  of  its 
existence."  But  in  Hester  v.  Crisler  the  court 
declared  that  it  was  apparent  from  an  ex- 
amination of  the  various  acts  of  congress 
that  until  the  passage  of  the  act  of  1852  the 
government  of  the  United  States  retained  the 
legal  title  to  the  land  in  controversy,  as 
well  as  all  other  sixteenth  sections  reserved 
from  sale  by  the  act  of  1803,  for  the  support 
of  schools  in  the  townships.  It  is  equally 
clear  that,  whatever  may  have  been  the  in- 
tention of  congress  or  the  benevolent  pur- 
poses of  the  act  of  1803,  no  power  was  ever 
conferred  by  any  direct  proceeding  or  act 
upon  either  the  state,  the  township,  or  the 
trustees  to  carry  into  effect  the  purposes  of 
that  act  after  the  act  of  January  9,  1815,  un- 
til the  act  of  May  19, 1852;  and  it  is  by  virtue 
of  this  last  act  alone  that  the  "inhabitants  of 
the  township  or  district  acquired  the  right  to 
consent  or  not  to  the  sale  or  lease  of  these 
lands  or  any  other  right."  "Whatever  the  state 
of  Mississippi  may  have  supposed,  nothing  can 
be  more  certain  than  that  she  held  no  title, 
legal  or  equitable,  to  these  lands,  for  herself 
or  In  trust,  until  the  act  of  1852.  And  before 
then,  her  authority,  except  so  far  as  it  has 
been  sanctioned  and  ratified  by  the  govern- 
ment of  the  United  States  by  that  act  and  the 
act  of  1857,  had  been  permissive  sub  silen- 
tio,  and  was  but  an  assumption.  The  reserva- 
tion from  sale  for  the  support  of  schools  in 
the  township  In  1803  (14  years  before  the  state 
of  Mississippi  bad  an  existence,  and  long  be- 
fore any  township  In  its  limits  was  settled) 
could  not  be  regarded  as  a  grant  to  the  state, 
or  to  such  township,  either  directly  or  In  trust 
Indeed,  it  is  apparent  from  the  subsequent  ac- 
tion of  congress  M  1815  that  these  lands  were 
regarded  as  under  the  control  of  the  govern- 
ment of  the  United  States  at  that  period. 
There  was  not  even  a  trust  created  by  the 
act  of  1803,  for  the  very  sufficient  reason  that 
neither  the  trustee  nor  the  cestui  que  trust, 
now  supposed  to  have  been  contemplated  by 
the  act,  were  then  In  existence."  From  the 
time  of  this  decision  to  the  present  this  court 
has  followed  along  the  line  of  its  argument, 
and  in  many  cases  has  referred  to  the  title  of 
these  school  lands  as  remaining  in  the  United 
States,  and  has  deduced  all  right  on  the  part 
of  the  state  to  deal  with  them  as  depending 
upon  the  grant  of  power  conferred  by  the  act 


of  1852.  The  question  has  never  since  been 
agitated  or  considered.  It  was  not  properly 
and  fully  examined  by  the  court  in  Hester  v. 
Crisler,  and,  unless  the  supreme  court  of  the 
United  States  and  the  courts  of  several  of  the 
states  are  in  error,  the  decision  In  that  case 
cannot  be  sustained.  The  error  in  Hester  v. 
Crisler  is— and  It  is  one  going  to  the  very 
root  of  the  question— that  the  court  accepted 
the  act  of  congress  of  1803  as  the  original 
act  by  which  these  lands  were  devoted  to 
school  purposes  for  the  benefit  of  the  inhabit- 
ants of  the  townships  in  which  they  are  sit- 
uated. Beginning  with  the  postulate  that 
these  lands  belonged  to  the  United  States,  to 
be  dealt  with  at  its  will,  and,  therefore,  that 
the  right  of  the  inhabitants  of  the  township 
sprang  from  a  donation  by  congress,  the  con- 
clusion that  the  state  had  only  such  power  as 
had  been  given  by  congress  would  be  a  cor- 
rect one.  The  mistake  in  the  conclusion  aris- 
es from  the  fact  that  the  postulate  is  errone- 
ous. The  right  of  the  inhabitants  of  the 
townships  to  have  the  lands  for  school  pur- 
poses arises,  not  from  the  act  of  congress,  but 
from  the  act  of  cession  by  the  state  of  Geor- 
gia of  1802.  That  state,  and  not  the  United 
States,  is  the  donor;  the  United  States  never 
had  the  shadow  of  a  right  to  these  lands, 
save  as  trustee  for  the  inhabitants  of  the 
prospective  states  which  the  act  itself  stip- 
ulated should  be  created. 

Let  us  examine  the  subject  in  the  light  of 
decisions  elsewhere,  in  which  the  true  origin 
of  the  grant  or  reservation  has  been  consid- 
ered. The  state  of  Alabama  was  created  out 
of  a  part  of  the  territory  ceded  by  Georgia. 
In  1843  the  question  was  presented  as  to  the 
character  and  derivation  of  its  title  to  the 
school  lands,  in  the  case  of  Long  v.  Brown. 
4  Ala.  622.  An  act  of  congress  had  been 
passed  authorizing  the  state  to  sell  the  lands 
by  the  assent  of  the  township.  The  state 
then  passed  an  act  authorizing  the  sale  of 
the  lands  upon  the  assent  of  the  inhabitants, 
to  be  ascertained  by  a  vote  of  the  qualified 
electors.  The  validity  of  a  sale  made  under 
the  act  was  challenged,  upon  the  ground  that 
the  act  of  congress  required  assent  of  the 
inhabitants  of  the  township,  while  the  act 
of  the  legislature  authorized  sales  to  be  made 
by  the  consent  of  the  qualified  electors.  The 
court  traces  the  history  of  the  sixteenth  sec- 
tions back  to  the  ordinance  of  1787,  "for  the 
government  of  the  territory  of  the  United 
States  northwest  of  the  Ohio  river,"  saying: 
"By  the  third  section  of  that  instrument  it 
was  declared  that,  'religion,  morality  and 
knowledge  being  necessary  to  good  govern- 
ment, and  the  happiness  of  mankind,  schools 
and  the  means  of  education  shall  be  forever 
encouraged,*  and  at  the  same  time,  while  au- 
thorizing the  treasury  to  contract  for  the  sale 
of  western  lands,  required  the  lot  No.  16  In 
each  township  to  be  given  in  perpetuity  for 
the  purposes  contained  in  the  ordinance."  1 
Land  Laws,  pp.  361,  362.  "By  the  fifth  clause 
of  the  first  'Articles  of  Agreement  and  Ces- 
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slon  between  the  United  States  and  Georgia,' 
in  1802,  by  which  the  United  States  acquired 
the  right  to  the  territory  now  composing  the 
states  of  Alabama  and  Mississippi,  It  was  de- 
clared that  the  territory  thus  ceded  should, 
when  sufficiently  populous,  form  a  state,  and 
be  admitted  to  the  Union,  'with  the  same 
privileges  and  in  the  same  manner  as  Is  pro- 
Tided  in  the  ordinance  of  congress  of  13th 
of  July,  1787,  which  ordinance  shall  In  all 
parts  extend  to  the  territory  contained  In  the 
present  act  of  concession,  that  article  only 
■excepted  which  forbids  slavery.'  *  •  • 
The  act  of  congress  of  March  2,  1819,  for 
the  admission  of  Alabama  into  the  Union, 
declares  that  the  section  numbered  sixteen 
in  every  township,  and  when  such  section  has 
been  sold,  granted  or  disposed  of,  other  lands 
equivalent  thereto,  and  most  contiguous  to 
-the  same,  shall  be  granted  to  the  inhabitants 
of  such  township  for  the  use  of  schools.' 
This  grant  by  congress  cannot  properly  be 
-called  a  'donation.'  It  was  the  performance 
merely  of  a  solemn  obligation  created  by  the 
compact  with  Georgia,  and  was  Intended  as 
s.  grant  to  the  state,  to  be  held  in  perpetuity 
for  the  use  and  benefit  of  the  inhabitants  of 
the  township.  The  legal  title  to  these  lands 
could  not  vest  in  the  Inhabitants  of  the  town- 
ship, as  they  had  no  corporate  existence; 
nor  could  such  capacity  be  conferred  on  them 
by  the  act  of  congress,  and,  it  is  very  cer- 
tain, was  not  Intended  to  be  conferred.  Nor 
can  any  doubt  be  entertained  that  the  legal 
title  was  intended  to  be  vested  by  the  act  of 
congress  in  this  state,  and  did  so  vest,  by  the 
acceptance  of  the  conditions  proposed  by  the 
act  of  March  2,  1819.  By  the  ac- 

ceptance of  this  trust,  the  state  Impliedly 
stipulated  to  do  those  acts  which  were  nec- 
essary to  give  full  effect  to  the  grant  •  •  * 
As  the  land  in  its  wild  state  was  of  no  bene- 
fit to  the  people  of  the  township,  and  as 
revenue  could  only  be  derived  from  It  by  cul- 
tivation, •  *  *  application  was  made  to 
congress  by  the  legislature  for  leave  to  au- 
thorize the  sale  of  the  sixteenth  section,  by 
the  assent  of  the  township,  which  was  grant- 
ed. •  We  agree  entirely  with  counsel 
for  the  plaintiff  in  error  that  this  act  con- 
ferred no  power;  nor  had  congress  any  right 
whatever  to  interfere  In  the  matter.  It  Is, 
however,  evidence  of  the  strong  desire  of 
the  legislature  to  act  in  good  faith,  and  to 
fceep  within  the  policy  of  the  law.  •  •  • 
We  are  therefore  of  opinion  that  the  grant 
of  sixteenth  sections  is  in  perpetuity  to  the 
inhabitants  of  the  respective  townships;  that 
the  legal  title  to  the  land  Is  in  the  state,  in 
trust  for  the  Inhabitants  of  the  respective 
townships  in  which  the  land  is  situated,  and 
that  a  sale  of  the  land,  pursuant  to  the  act 
♦f  the  legislature,  is  valid  and  binding  on  the 
inhabitants  ot  the  township."  In  Gaines  v. 
Nicholson,  9  How.  365,  the  supreme  court  of 
the  United  States  declared  that  "the  state 
of  Mississippi  acquired  a  right  to  every  six- 
teenth section,  by  virtue  of  these  acts,  on 


the  extinguishment  of  the  Indian  right  of 
occupancy,  the  title  to  which,  in  respect  to 
the  particular  sections,  became  vested,  if  vest- 
ed at  all,  as  soon  as  the  surveys  were  made 
and  the  sections  designated.  No  patent  was 
necessary  or  Is  ever  Issued  for  these  school 
sections."  The  observation  of  the  court  that 
the  title  vested  on  the  survey,  "if  vested  at 
all,"  was  because  the  adverse  claim  was 
under  an  Indian  reservation,  which,  if  valid, 
was  superior  to  the  right  of  p he  public  to  the 
land.  In  Cooper  v.  Roberts,  18  How.  173, 
the  right  of  the  state  of  Michigan  to  one  of 
the  sixteenth  sections  was  Involved.  In  de- 
livering the  opinion  of  the  court.  Judge  Camp- 
bell said:  "The  state  of  Michigan  was  ad- 
mitted to  the  Union  with  the  unalterable  con- 
dition that  every  section  No.  16  in  every 
township  of  the  public  lands,  and,  where  such 
section  has  been  sold  or  otherwise  disposed 
of,  other  lands  equivalent  thereto,  and  as  con- 
tiguous as  may  be,  shall  be  granted  to  the 
state  for  the  use  of  schools.'  We  agree  that, 
until  the  survey  of  the  township  and  the  des- 
ignation of  the  specific  section,  the  right  of 
the  state  rests  in  compact,  binding,  it  is  true, 
the  public  faith,  and  dependent  for  execution 
upon  the  political  authorities.  Courts  of  jus- 
tice have  no  authority  to  make  out  and  define 
the  lands  which  shall  be  subject  to  the  grant. 
But,  where  the  political  authorities  have  per- 
formed their  duty,  the  compact  has  an  ob- 
ject upon  which  it  can  attach,  and,  if  there 
is  no  legal  impediment,  the  title  of  the  state 
becomes  a  legal  title.  The  jus  ad  rem,  by  the 
performance  of  that  executive  act,  becomes  a 
jus  in  re,  judicial  in  its  nature,  and  under  the 
cognizance  and  protection  of  the  judicial  au- 
thorities, as  well  as  the  others.  Gaines  v. 
Nicholson,  9  How.  356."  This  case  Involved 
a  controversy  between  a  claimant  under  the 
laws  of  congress  in  reference  to  mineral  lands, 
and  one  under  the  state,  claiming  the  sec- 
tion as  school  lands.  In  the  opinion  from 
which  we  have  quoted,  the  history  of  the 
school  lands  Is  fully  discussed,  and  it  Is 
declared  that  a  uniform,  general  public  pol- 
icy had  existed  from  the  ordinance  of  1787, 
devoting  these  central  sections  in  the  town- 
ships to  educational  purposes  in  all  the  states 
formed  from  the  territories.  The  case  was 
again  before  the  court,  and  Is  reported  In 
20  How.  467.  The  court,  again  speaking  of 
the  sanctity  by  which  these  lands  had  been 
pledged  to  school  purposes,  the  character  of 
the  rights  of  the  states  thereto,  and  of  those 
exceptions  which  could  alone  Justify  the  Unit- 
ed States  from  dealing  with  them  for  other 
purposes,  said:  "The  power  vested  in  the 
president  to  reserve  from  sale  such  portions 
of  the  land  as  he  should  deem  necessary  for 
public  uses  may  be  classed  as  one  of  those 
paramount  considerations,  constituting  a  pub- 
lic or  national  necessity,  reaching  even  to  the 
defense  of  the  country  by  fortifications  and 
arsenals.  In  the  same  category  may  be  pla- 
ced the  sanctimony  of  the  rights  and  posses- 
sions existing  and  vested  in  territories  an- 
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terlor  to  their  acquisition  by  the  United 
States,— rights  guarantied  by  treaty  stipula- 
tions. In  the  same  light  may  be  viewed  the 
withholding  temporarily  from  sale  lands  in 
which  were  minerals  and  salt  springs.  All 
these  restrictions  or  reservations  are  excep- 
tions merely,  and  should  be  carried  no  fur- 
ther than  their  terms  expressly  or  necessarily 
require.  They  can  with  no  propriety  be  re- 
garded as  forming  in  themselves  a  system; 
much  less  as  overturning  a  system  designed 
to  be,  as  far  as*  practicable,  general  and  uni- 
form, and  proclaimed  from  its  origin  to  be 
founded  in  wisdom  and  in  a  solemn  cause  of 
public  good,  and,  as  such,  to  be  fostered  and 
sustained.  Every  new  state  has  come  and 
will  come  Into  the  Union  relying  on  the  faith 
of  this  pledge;  and,  even  upon  the  concession 
of  a  power  in  the  government  to  violate  that 
pledge,  such  a  violation  could  be  referred  to  no 
principle  of  justice,  and  should  therefore  never 
be  imputed,  but  upon  proofs  the  most  positive 
and  unequivocal.  The  sixteenth  section  of  each 
township  could  not,  it  is  true,  be  specifically 
designated  and  possessed  anterior  to  a  sur- 
vey of  the  public  lands;  but  the  right  to  that 
section  and  its  appropriation  existed  in  con- 
tract or  pledge  by  virtue  of  the  ordinance  and 
laws  of  the  United  States,  and  the  right  of 
possession  and  enjoyment  was  matured  by 
the  execution  of  the  surveys."  In  Hedrick  v. 
Hughes,  15  Wall.  123,  it  was  held  that  when 
the  sixteenth  section  had  been  disposed  of, 
and  other  lands  selected  In  lieu  thereof,  un- 
der an  act  of  congress,  It  was  not  necessary 
that  a  patent  should  be  issued  therefor,  the 
court  saying:  "It  is  certainly  true  that  nei- 
ther the  act  of  1820  nor  that  of  1823,  of  them- 
selves, transferred  the  title  of  the  lot  In  ques- 
tion from  the  government  to  the  state  of  Mis- 
souri. The  sixteenth  section  of  land  having 
been  disposed  of,  It  required  a  designation  of 
some  other  lands,  In  the  manner  pointed  out 
by  the  statute,  to  take  its  place.  Until  such 
designation  was  made,  it  is  evident  no  title 
could  pass.  But  such  designation  and  entry 
were  all  that  the  law  required  to  be  done. 
No  patent  was  necessary  for  the  substituted 
lots  any  more  than  for  the  sixteenth  section 
Itself,  had  that  been  undisposed  of."  See,  in 
addition  to  these  authorities,  McCreery  v. 
Haskell,  119  U.  S.  327,  7  Sup.  Ct  170;  How- 
ell v.  Slauson,  83  Cal.  530,  23  Pac.  692;  and 
other  cases  cited  in  17  Am.  &  Eng.  Enc.  Law, 
p.  361,  note  1. 

We  have  found  no  decision  elsewhere  than 
In  this  state— and  all  our  cases  rest  upon 
Hester  v.  Crisler— In  which  it  has  been  held 
that  the  title  to  school  lands,  or  any  control 
over  the  same,  remains  In  the  United  States 
after  the  organization  of  the  states  and  the  sur- 
vey and  designation  of  the  lands.  We  have 
quoted  at  length  from  the  opinions  of  the  su- 
preme court  of  the  United  States,  to  demon- 
strate the  error  into  which  this  court  fell  in 
Hester  v.  Crisler,  and  to  show  that  by  virtue  of 
the  compact  between  Georgia  and  the  United 
States  as  to  the  lands  situated  in  this  state, 


and  by  reason  of  the  great  and  uniform  pub- 
lic policy  of  the  United  States  as  to  states 
formed  from  other  territories,  there  Is  pledged 
to  the  several  states,  for  the  use  of  the  in- 
habitants of  the  several  townships,  all  six- 
teenth sections  of  land,  and  that  title  thereto 
passed  to  the  state  by  reason  of  the  survey 
and  designation  of  the  land  without  the  nec- 
essity of  a  patent  or  grant  by  special  law. 
If  the  decision  in  Hester  v.  Crisler  established 
a  rule  of  property,  we  should,  notwithstand- 
ing its  manifest  error,  be  strongly  Inclined  to 
yield  to  it  upon  the  rule  of  stare  decisis.  But 
it  does  not  and  the  general  Investigation  of 
the  title  to  the  school  lands  now  being  made 
under  the  provisions  of  the  Code  of  1892  will 
probably  bring  under  examination  many  cases 
in  which  leases  of  land  have  been  made  under 
various  statutes,  both  before  and  since  the 
passage  of  the  act  of  congress  of  1852,  in 
which  no  provision  has  been  made  for  secur- 
ing the  consent  of  the  Inhabitants  of  the 
township.  The  present  case  and  that  of 
Board  of  Sup'rs  of  Lauderdale  Co.  v.  East 
Mississippi  Mills,  18  South.  94,  now  before 
us,  and  which  will  be  controlled  by  this  opin- 
ion, are  both  cases  in  which  it  is  conceded 
that  the  leases  were  made  in  strict  conformity 
with  the  statutes  of  the  state,  but  in  neither 
case  was  the  consent  of  the  inhabitants  of  the 
township  obtained  that  the  leases  should  be 
made.  Tested  by  the  state  laws,  these  leases 
are  valid;  tried  by  the  act  of  congress,  they 
are  void.  How  many  local  acts  are  hidden 
among  our  statute  laws  time  alone  can  show. 
That  many  of  these  contain  no  provision  for 
obtaining  the  consent  of  the  Inhabitants  of 
the  township  we  doubt  not.  No  fitter  time 
for  correcting  the  error  of  our  former  deci- 
sions can  occur,  and,  accepting  the  decisions 
of  the  supreme  court  of  the  United  States 
as  authoritative,  we  overrule  the  decision  iu 
Hester  v.  Crisler,  and  all  other  cases  that 
have  since  followed  it,  as  to  the  question  here 
involved  and  decided.  We  are  now  prepared 
to  accept  the  concession  of  counsel  that  the 
lease  to  Shackleford  was  a  valid  one,  and 
vested  in  him  a  term  of  99  years  from  the 
date  of  Its  execution. 

The  second  and  third  questions  are  of  ready 
solution. 

2.  Shackleford  passed  no  title  by  his  con- 
veyance of  March  20,  1877,  for  he  had  then 
no  title,  legal  or  equitable,  to  convey.  He 
had  conveyed  all  right  he  bad  in  the  land  to 
Hill,  and  had  reacquired  none. 

3.  Jones  secured  no  interest  in  the  land 
by  virtue  of  the  lease  made  to  him  by  direc- 
tion of  the  board  of  supervisors  on  May  11, 
1879.  The  statute  under  which  they  attempt- 
ed to  convey  had  been  repealed  for  more  than 
a  year  when  the  lease  was  made,  and  the 
board  was  without  a  shadow  of  authority  to 
deal  with  the  hind.  A  convention  of  over- 
seers of  the  public  roads  might  have  as  well 
attempted  to  make  the  lease. 

4.  May  Jones,  the  appellant,  Invoke,  as 
against  the  county,  title  derived  from  adverse 
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possession?  Before  beginning  the  considera- 
tion of  this  question,  we  will  state  here,  as 
the  most  appropriate  place,  that  there  Is  a 
written  agreement  of  parties  as  to  the  condi- 
tion of  the  land  from  the  year  1865  to  the 
year  1870,  and  of  the  character  of  the  occu- 
pancy of  appellant  since  that  time.  That 
agreement  is  "that  no  one  was  in  the  actual 
possession  and  occupancy  of  said  land  from 
1805  to  1879,  but  that  said  Sec  16,  T.  8,  R.  1 
west,  was  a  common  pasture  and  old  field, 
uninclosed  and  uncultivated  during  said 
time";  "that  since  July  20,  1870,  the  said  de- 
fendant, W.  B.  Jones,  has  held,  and  is  now 
In,  the  open,  notorious,  and  continuous  adverse 
possession  of  said  lands,  claiming  them  un- 
der lease  from  the  county,  or  under  said  tax 
sales  and  lease,  as  owner."  It  is  suggested 
in  argument  by  counsel  for  the  county  that 
Shackleford  was  in  possession  of  the  land 
when  he  conveyed  to  the  county  In  1877,  hav- 
ing entered  and  displaced  the  former  posses- 
sion of  11111,  his  delinquent  vendee.  This 
is  In  the  face  of  the  agreed  facts.  In  1868, 
Shackleford  was  pursuing  the  estate  of  Hill 
as  his  debtor,  and  seeking  to  condemn  the 
land  as  a  part  of  his  estate,  for  the  unpaid 
purchase  price;  and  the  agreement  is  that, 
from  the  year  1865  until  Jones  went  hi  under 
his  alleged  lease  in  1870,  the  lands  were  not 
actually  occupied  nor  possessed  by  any  one. 
It  is  evident  that,  leaving  out  of  considera- 
tion the  claim  asserted  by  the  county,  Jones 
has,  on  the  facts  agreed,  acquired  by  limita- 
tion the  title  of  Hill  to  the  unexpired  term 
of  the  Shackleford  lease,  and  is  the  true  own- 
er thereof.  But  the  county  contends  that 
since  he  entered  upon  the  lands  in  recognition 
of  its  title,  and  received  possession  from  its 
officers,  he  is  precluded  from  setting  up  the 
outstanding  title  of  a  third  person,  or  of  as- 
serting such  title  if  acquired  by  himself,  or 
of  denying  the  title  of  it,  his  lessor.  If  we 
appreciate  fully  the  position  of  counsel,  it 
may  be  thus  stated:  Jones  is  in  possession  of 
the  land  as  the  tenant  of  the  county,  at  will 
or  on  sufferance,  and  if,  by  the' lapse  of  time, 
the  title  of  the  Hill  heirs  is  barred  by  limita- 
tion, the  estate  which  would  ordinarily  be  ac- 
quired by  the  occupant  personally  inures  by 
estoppel  to  the  county,  the  landlord  of  the 
occupant;  in  other  words,  that  the  county 
can  put  Jones  out  of  possession,  because  he 
entered  under  It,  by  virtue  uf  a  lease  it  now 
repudiates,  and,  having  secured  possession  of 
the  land,  may  hold  it  against  the  Hill  heirs 
by  reason  of  Jones'  adverse  holding  for  the 
statutory  period.  We  deduce  these  conclu- 
sions from  the  two  contentions  put  forward 
by  counsel:  (1)  That  Jones  is  estopped  to 
deny  Its  title;  (2)  that  he  cannot  set  up  the 
outstanding  title  of  the  Hill  heirs,  because 
that  is  barred  by  limitation. 

The  principles  of  estoppel  by  which  a  ten- 
ant Is  precluded  from  denying  the  title  of 
his  landlord  have  been  extended  and  applied, 
In  the  furtherance  of  justice  and  the  preven- 
tion of  frauds,  to  the  relations  existing  be- 


tween vendor  and  vendee  whenever,  by  rea- 
son of  the  contract  of  the  party,  or  the  condi- 
tion or  terms  of  the  conveyance  under  which 
he  claims,  he  owes  a  duty  to  the  vendor.  In 
the  present  case  no  reason  exists  why  a  dif- 
ferent rule  should  be  applied  as  to  the  term 
for  which  the  defendant  contracted  than  if 
the  case  were  one  in  which  the  lessee  had 
taken  an  assignment  of  the  whole  Interest  of 
his  lessor.  He  undertook  to  buy  a  term  of  a 
definite  and  fixed  duration,  and,  having  fully 
paid  for  the  same,  owed  to  his  lessor  no  oth- 
er duty  than  not  to  do  any  act  in  derogation 
i  of  the  reversion.  In  Brown  v.  Supervisors, 
|  54  Miss.  230,  decided  at  a  time  when  the 
|  statute  of  limitations  ran  against  the  state 
!  and  its  subdivisions,  as  well  as  against  pri- 
vate persons,  it  was  held  that  one  who  had 
taken  a  void  lease  to  school  lands  might 
plead  a  title  acquired  by  limitation  as  against 
his  lessor  for  the  term  he  had  bought,  but 
not  as  to  the  reversion.  The  opinion  of 
the  court  was  delivered  by  Chalmers,  J., 
who,  with  his  usual  accuracy  and  precision,  » 
|  thus  states  the  rule:  "But  it  is  said  that 
the  instrument  in  question  was  only  a  lease 
for  ninety-nine  years,  and  that  Gregory  and 
his  vendees  were  but  tenants  and  assignees 
of  the  tenancy  under  the  plaintiffs,  and 
that  the  possession  of  a  tenant  is  never  ad- 
verse to  his  landlord.  This  is  confound- 
ing two  wholly  different  things,  to  wit,  the 
setting  up  of  an  adverse  title  outside  of 
the  lease  and  an  adverse  holding  under  it. 
A  tenant  may  not  set  up  any  claim  adverse 
to  his  landlord,  or,  in  other  words,  may  not 
question  his  landlord's  title.  But  when  the 
attempt  is  to  oust  him,  upon  the  allegation 
|  that  he  never  had  a  lease,  and  the  question 
[  is  whether,  in  point  of  fact,  such  a  lease  ever 
:  existed,  he  may  rely  upon  his  possession,  not 
j  as  adverse  to  his  landlord's  title  in  fee,  but  as 
i  really  in  subordination  to  it,  though  adverse 
'  to  the  landlord's  claim  of  Immediate  posses- 
j  sion.  He  acknowledges  his  landlord's  right 
to  the  reversion,  but  claims  that  he  holds  a 
term  for  years;  and,  as  to  this  claim,  he  may 
rely  upon  a  possession  sufficiently  prolonged 
to  toll  the  right  of  entry."  If  the  law  now 
was  that  the  statute  of  limitations  ran 
against  the  county  and  state,  as  it  did  when 
Brown  v.  Supervisors  was  decided,  the  case 
would  be  conclusive  of  this  But  statutes 
of  limitation  do  not  now  run  against  the  state 
{  and  counties,  and  it  is  supposed  by  counsel 
that  this  fact  takes  this  case  from  the  con- 
trol of  that  decision.  This  is  a  mistake. 
Counsel  mistake  the  illustration  for  the  rule. 
The  principle  is  that,  when  the  lessee  has 
paid  for  the  term,  he  owes  no  duty  to  his 
landlord,  except  not  to  dispute  his  title  to  the 
reversion.  The  term  then  becomes  the  prop- 
erty of  the  tenant,  and,  in  defense  of  that, 
he  may  fight  the  landlord  "tooth  and  nail," 
as  he-  may  a  stranger.  He  may  use  any 
weapon  he  may  find  in  his  arsenal  In  defense 
of  his  term.  If  the  statute  of  limitations  is 
available,  he  may  shelter  behind  that;  if  it 
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Is  not,  be  may  resort  to  any  defense  which 
does  not  controvert  the  reversionary  right  of 
the  landlord,  nor  violate  the  terms  of  his  own 
contract  It  Is  true,  the  statute  of  limita- 
tions, as  against  the  county's  title,  cannot 
now  be  Invoked;  but,  when  the  law  was  that 
it  could  be,  its  efTect  was  that  the  defendant 
had  acquired  that  title  by  adverse  possession. 
Title  of  the  county  derived  from  the  statute 
is  not  pleaded  by  the  defendant.  He  shows 
that  the  county  had  no  title,  but  that  it  was 
in  the  heirs  of  Hill,  and  that  this  title  he 
has  acquired  by  limitations.  Jones  was  a 
purchaser  of  the  term,  and  if  the  county,  as 
it  may  do,  repudiates  the  validity  of  the  lease, 
It  cannot,  by  the  contract  it  rejects,  bind  Jones 
by  estoppel  arising  from  It  to  contest  on  any 
ground  the  demand  made  against  him.  As 
was  said  in  Blight's  Lessee  v.  Rochester,  7 
Wheat.  548,  and  in  Watkins  v.  Hohnan,  16 
Pet.  25,  and  Croxall  v.  Shererd,  5  Wall.  268, 
the  vendee  of  land  who  has  received  a  con- 
veyance, and  paid  the  purchase  price,  holds 
•for  himself,  and  not  for  the  vendor.  "He 
may  disclaim  the  title  under  which  he  enter- 
ed, and  set  up  any  other  title  and  any  other 
defense  against  his  vendor  and  against  oth- 
ers." See,  also,  Macklot  v.  Dubreuil,  9  Mo. 
478.  And  so  are  the  decisions  in  this  state. 
Brown  v.  Supervisors,  supra;  Niles  v.  Davis, 
60  Miss.  750;  Morlng  v.  Abies,  62  Miss.  263. 
The  decree  is  reversed,  and  bill  dismissed. 


BOARD  OP  SUPERVISORS  OP  LAUDER- 
DALE COUNTY  v.  EAST  MISSIS- 
SIPPI MILLS  et  al. 

(Supreme  Court  of  Mississippi.  June  10,  1895.) 

Appeal  from  chancery  court,  Lauderdale  coun- 
ty; W.  T.  Houston,  Chancellor. 

Action  by  Lauderdale  county  against  East 
Mississippi  Mills  and  others.  Judgment  was 
rendered  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Wood  &  Woods  and  Peweli  &  Brahan,  for 
appellant.  S.  B.  Watts,  Walker  &  Hall,  and 
Brame  &  Alexander,  for  appellees. 

COOPER,  0.  J.  For  the  reasons  given  In  the 
opinion  this  day  delivered  in  the  case  of  Jones 
v.  Madison  County;  18  South.  87,  the  decree 
in  this  case  is  affirmed. 

BRADY  v.  UNIVERSITY  OP  THE  SOUTH. 
(Supreme  Court  of  Mississippi.     June  3,  1895.) 

Appeal  from  chancery  court,  Wilkinson 
county;  Claude  Plntard,  Chancellor. 

"Not  to  be  officially  reported." 

Action  by  C.  H.  Neyland,  administrator 
with  the  will  annexed  of  James  Hill,  against 
the  University  of  the  South  and  Isabella  Hill 
Brady,  for  the  construction  of  a  will.  Prom 
the  decree  rendered,  defendant  Isabella  Hill 
Brady  appeals.  Affirmed. 

In  September,  1868,  James  Hill  executed  a 
will,  In  which  he  bequeathed  to  his  wife  the 
interest,  usufruct,  and  enjoyment,  during  her 
life,  of  232  shares,  of  $100  each,  In  all  amount- 
ing to  $23,200,  of  the  consolidated  fund  of  the 


city  of  Montreal  In  September,  1869,  he 
made  a  codicil  to  said  will,  confirming  the 
usufruct,  etc.,  to  his  wife,  of  said  shares,  and 
after  the  death  of  his  wife  he  bequeathed 
the  usufruct,  etc.,  of  the  shares  to  Bishop 
Green  and  his  successors,  for  the  use  of  St 
Paul's  Church  in  Woodville,  Miss.  In  Au- 
gust 1872,  said  Hill  executed  another  codicil 
to  his  will,  by  which  he  confirmed  the  be- 
quest to  his  wife,  and  revoked  the  former 
codicil;  and,  subject  to  the  bequest  to  his 
wife,  he  bequeathed  said  shares  to  the  Uni- 
versity of  the  South.  The  fourth  provision  of 
the  last  codicil  provides  that  if  at  the  time  of 
the  death  of  his  wife,  from  any  legal  cause 
or  reason,  the  bequest  to  appellee  should  be- 
come and  be  deemed  Invalid,  or  the  universi- 
ty could  not  or  would  not  carry  Into  effect 
the  bequest  then  he  bequeathed  said  shares 
to  his  nearest  relatives  and  heirs  at  law. 
James  Hill  died  in  December,  1872,  and  his 
wife  died  hi  December,  1893.  At  the  May. 
1894,  term  of  the  chancery  court  of  Wilkin- 
son county,  C.  H.  Neyland,  as  administrator 
cum  testamento  annexo,  filed  his  petition  for 
the  construction  of  said  instrument,  stating; 
that  he  was  doubtful  of  the  validity  of  said 
devise,  and  did  not  know  how  to  dispose  of 
said  shares  so  as  to  be  protected  from  lia- 
bility to  one  or  the  other  of  the  claimants, 
and  that  appellant  was  claiming  that  the  de- 
vise was  void,  and  appellee  was  lnsisting- 
that  It  was  valid.  On  the  hearing  of  the  case- 
It  was  agreed  that  at  the  time  the  codicil 
was  executed  James  Hill  was  a  resident  of 
Wilkinson  county,  Miss.,  but  temporarily  in 
Montreal,  Canada,  and  there  executed  the 
codicil;  that  Isabella  Hill  Brady  is  the  solo 
surviving  heir  at  law  of  said  James  Hill,  and 
that  his  widow  is  dead;  that  the  Unlversitj- 
of  the  South  was  duly  incorporated  by  r.a 
act  of  the  legislature  of  the  state  of  Ten- 
nessee, and  was  established  at  Sew  an  nee,  in- 
Tennessee,  and  is  still  In  existence;  is  an  in- 
stitution of  learning,  on  a  solid  foundation, 
under  the  control  and  management  of  the 
Protestant  Episcopal  Church,  a  religious  es- 
tablishment in  the  United  States,  and  in  the 
state  of  Tennessee;  and  agreeing  that  if  the 
will  was  declared  void  the  shares  should  be 
turned  over  to  Isabella  H.  Brady,  and,  if 
not,  to  be  turned  over  to  appellee.  The  chan- 
cellor rendered  a  final  decree  in  favor  of  the 
validity  of  the  codicil,  and  from  that  decree- 
Isabella  H.  Brady  appealed. 

H.  S.  Van  Eaton  and  Bramlette  &  Tucker,, 
for  appellant.  Nugent  &  McWIllie,  for  ap- 
pellee. 

PER  CURIAM.  At  the  last  term  of  this 
court  a  reversal  of  the  decree  In  this  cause 
was  ordered,  the  court  then  being  of  opinion 
that  sections  2440  and  2441  of  the  Code  of 
1871  were  not  so  amended  by  the  act  of 
March  20,  1872  (Acts  1872,  p.  32),  as  to  up- 
hold the  bequests  in  the  will  of  Mr  HH1.: 


i  No  opinion  filed. 
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A  reargument  was  granted,  and  a  different 
result  follows  from  our  further  consideration. 
One  member  of  the  court  is  of  opinion  that 
the  sections  of  the  Code  (2440  and  2441)  were 
so  amended  by  the  act  of  1872  as  not  to  pro- 
hibit the  bequest  Another  is  of  opinion  that 
the  University  of  the  South  is  not  a  religious 
3T  ecclesiastical  corporation,  but  is  a  lay, 
eioeinoeynary  corporation,  though  its  control- 
ling  official  body  is  denominational.  A  third 
member  of  the  court  yet  remains  of  the  opin- 
ion that  the  Code  provisions  control,  and  that 
the  legatee  Is  a  religious  association  of  per- 
sons, within  the  meaning  of  the  Code.  It 
results  that,  in  this  division  of  opinion,  the 
decree  must  be  affirmed. 


HILLER  et  al.  v.  ELLI8. 

(Supreme  Court  of  Mississippi.    Feb.  18, 1895.) 

Usury  —  What   Constitctbs  —  Assignment  of 
Creditors— Preferences— Release  OF 
Bubbtt— 8ale— Rescission. 

1.  Certain  notes  were  discounted  by  reserv- 
ing from  the  amount  loaned  the  full  legal  rate 
of  interest.  The  lender,  to  escape  the  imputa- 
tion of  usury,  testified  that  the  borrower  had 
previously  applied  for  a  loan,  to  be  made  at  a 
future  date,  and  that,  to  insure  the  delivery  of 
the  money,  it  was  agreed  that  interest  was  to 
be  charged  on  the  amount  in  the  meantime,  but 
that  the  money  was  not  set  aside,  and  neither 
party  was  bound  by  the  agreement.  The 
amount  for  which  application  was  made  was  not 
fixed,  and  neither  party  could  state  the  date 
of  the  application,  nor  was  the  Interest  in  fact 
charged  on  the  money  from  the  time  of  the  ap- 
plication to  the  time  of  discounting  the  notes. 
add,  that  the  transaction  was  usurious. 

2.  An  insolvent's  assignment  preferring  cer- 
tain creditors  will  be  strictly  construed. 

3.  Where  an  assignee  was  the  cashier  of  a 
creditor  bank,  the  insolvent's  preference  of  an 
usurious  claim  to  the  bank  will  invalidate  the 
deed  of  assignment. 

4.  Though  a  surety  on  a  note  releases  the  in- 
solvent maker  in  consideration  of  the  preference 
of  the  claim  in  his  deed  of  assignment,  the  sure- 
ty does  not  stand  in  the  position  of  a  bona  fide 
purchaser  of  the  assigned  property,  where  noth- 
ing of  value  was  surrendered,  and  the  release 
was  not  at  all  influential  in  bringing  about  the 
preference. 

5.  Where  a  vendor,  in  response  to  a  request 
that  the  vendee  give  a  statement  as  to  his  re- 
sponsibility, was  referred  to  the  reports  of  a  mer- 
cantile agency,  wherein  he  was  greatly  over- 
rated, the  purchase  procured  on  the  faith  of  said 
statement  may  be  ieseinded  as  fraudulent. 

8.  A  sale  on  credit  cannot  be  rescinded  by 
the  vendor  as  for  fraud  because  the  vendee  was 
overrated  in  a  mercantile  agency's  report,  where 
it  does  not  appear  that  the  vendee  was  responsi- 
ble for  that  fact. 

Appeal  from  chancery  court,  Copiale  coun- 
ty; H.  C.  Conn,  Judge. 

To  the  general  assignment  for  creditors  of 
Charles  Hiller  to  J.  N.  Ellis,  Marshall  Field 
&  Co.  and  other  creditors  filed  cross  petitions. 
From  the  decree  rendered  some  of  the  cross 
petitioners  appeal.  Reversed  in  part  and  af- 
firmed in  part 

J.  8.  Sexton  and  R.  P.  Willing,  Jr.,  for  ap- 
pellants. R.  N.  Miller  and  Geo.  S.  Dodds, 
for  appellee. 


COOPER,  C.  J.  On  the  10th  day  of  Oc- 
tober, 1883,  Charles  HiUer,  an  Insolvent  mer- 
chant, made  a  general  assignment  of  his 
property  to  the  appellee  Ellis,  for  the  benefit 
of  his  creditors.  Preferences  were  given  to 
Messrs.  Miller  &  Dodd,  the  attorneys  by 
whom  the  Instrument  was  prepared,  for  their 
fees,  and  also,  in  the  order  named,  to  F.  Dil- 
lard  for  the  sum  of  $250  and  interest,  to  the 
Merchants*  &  Planters'  Bank  of  Hazlehurst 
for  the  sum  of  $5,000  and  interest,  to  Mrs. 
Hannah  Klotz  for  the  sum  of  $5,500,  to  Hy- 
man,  Hlller  &  Co.  $9,100,  and,  after  the  pay- 
ment of  said  sums,  the  assignee  was  directed 
to  distribute  any  remaining  funds  to  all 
other  creditors  pro  rata.  Many  creditors  of 
Hiller,  soon  after  the  execution  of  the  assign- 
ment, exhibited  cross  petitions  against  the 
assignee,  seeking  to  vacate  the  assignment 
as  fraudulent  and  void  on  the  grounds  that  it 
was  made  for  the  purpose  and  with  the  in- 
tent of  defrauding  creditors;  that  some  of 
the  preferred  debts  were  simulated;  that  the 
debt  to  the  Merchants'  &  Planters'  Bank 
was  composed  in  part  of  usury,  and  upon 
other  grounds  not  necessary  to  be  stated. 
The  firm  of  Marshall  Field  &  Co.,  of  Chicago, 
exhibited  their  cross  petition,  charging  that 
among  the  assigned  property  was  a  lot  of 
goods  bought  from  them  by  the  assignor, 
and  for  which  the  purchase  price  had  not 
been  paid;  that  Hiller  procured  the  sale  of 
said  goods  to  be  made  to  him  on  credit,  by 
falsely  and  fraudulently  representing  himself 
to  be  solvent,  and  the  owner  of  a  large 
amount  of  property,  and  by  falsely  and  fraud- 
ulently underrating  and  concealing  the  amount 
of  his  liabilities;  that  the  assigned  goods 
were  in  the  hands  of  the  assignee,  and  capa- 
ble of  identification.  They  prayed  that  the 
purchase  of  said  goods  by  Hiller  be  declared 
fraudulent,  and  the  goods  be  returned  to 
them.  A  like  cross  petition  was  exhibited  by 
the  firm  of  Kyle  &  Co.  to  recover  certain 
goods  they  had  sold  to  Hiller.  It  was  ad- 
mitted by  the  assignee  that  the  goods  men- 
tioned in  the  cross  petitions  of  Marshall  Field 
&  Co.  and  Kyle  &  Co.  came  to  his  hand,  and 
were  identified  by  the  claimants;  but  the 
fraudulent  purposes  of  Hiller  were  denied. 
Under  agreement  they  were  sold,  and  the 
proceeds  yet  remain  in  the  hands  of  the  as- 
signee, subject  to  the  order  of  the  court  On 
final  hearing  the  court  found  all  the  Issues 
joined  on  the  several  cross  petitions  In  favor 
of  the  assignee,  and  dismissed  the  petitions, 
and  from  the  decrees  the  cross  petitioners 
appeal. 

In  considering  the  questions  presented  for 
decision  it  is  only  necessary  to  state  such 
facts  as  are  relevant  to  the  points  on  which 
the  cause  turns.  The  record  is  voluminous, 
and  contains  much  evidence  not  necessary  to 
be  stated  in  the  view  we  take  of  the  cause. 
One  of  the  preferred  debts— that  due  to  the 
Merchants'  &  Planters'  Bank— is  evidenced 
by  five  promissory  notes,  each  for  $1,000, 
dated  at  different  times,  and  which,  when 
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executed,  the  bank  discounted  at  the  rate  of 
10  per  cent,  per  annum,  that  Is,  retained  the 
Interest  as  prepayment  thereof  at  the  full 
legal  rate.  Mr.  Ellis,  the  cashier  of  the  bank, 
and  who  is  the  assignee  in  the  assignment, 
gives  this  explanation  of  the  circumstances  of 
the  negotiation  of  the  loan  by  Hiller,  and  the 
execution  and  discount  of  the  notes:  Some 
time  in  January  or  February  Hiller  applied  to 
the  bank,  "and  stated  that  he  wanted  to 
borrow  four  or  five  thousand  dollars,  and 
wanted  to  know  when  he  could  get  it,  and 
what  security  would  be  needed.  I  told  him 
that  he  could  get  it  He  said,  however,  that 
he  would  not  want  it  until  late  in  the  year, 
and  I  told  him,  to  be  sure  of  getting  it,  he 
would  have  to  pay  interest  from  that  time. 
He  stated  the  time  he  would  want  it,  which 
was  about  the  1st  of  March,  I  think.  We 
agreed  upon  the  amount  of  security  he  was 
to  give.  I  do  not  remember  the  amount  of 
interest  he  was  to  pay.  I  do  remember  hav- 
ing told  him  that  we  could  not  hold  the  mon- 
ey for  him  all  that  time  and  not  charge  him 
interest,  and  he  agreed  to  pay  interest  at 
whatever  rate  was  required.  I  think  this 
was  in  January  or  February,  and  I  do  not 
think  he  had  any  list  of  securities  with  him. 
The  understanding  was  that  he  was  to  get 
up  his  collaterals,  and  also  give  Mrs.  Klotz 
as  security.  There  was  no  security  furnished 
at  that  time,  but  the  collaterals  which  be 
agreed  to  give  were  such  as  are  usually  giv- 
en in  such  cases.  I  would  have  been  at  liberty 
after  that  to  decline  the  loan,  unless  satisfac- 
tory security  had  been  furnished.  •  •  •  There 
was  no  written  contract  entered  Into  between 
the  bank  and  Hiller  with  reference  to  the 
Interest  he  was  to  pay,  when  he  first  ap- 
proached the  bank  to  borrow  money.  I  don't 
remember  that  the  rate  of  interest  that  he 
agreed  to  pay  from  that  date  was  mention- 
ed, though  I  suppose,  of  course,  it  was;  and 
I  do  not  think  it  could  have  been  less  than 
10  per  cent  •  *  •  I  did  not  lay  aside  any 
specific  money  at  that  time  in  separate  pack- 
ages to  save  for  Hiller,  but  I  promised  to 
let  him  have  it.  In  making  our  arrange- 
ments we  loan  so  much  money,  and  no  more, 
and  we  have  to  know  what  we  are  going  to 
do  with  it  •  •  •  I  made  the  discounts 
on  the  notes  with  a  view  of  charging  him  and 
covering  the  Interest  from  the  time  I  prom- 
ised to  let  him  have  the  money.  Mrs.  Klotz 
was  in  Texas,  and  we  had  to  send  the  notes 
there  for  her  signature."  These  facts,  stated 
by  the  officer  of  the  bank  by  whom  the  mon- 
ey was  negotiated  for  by  Hiller,  are  in  effect 
agreed  to  by  Hiller,  who  was  examined  as  a 
witness  in  the  cause,  and  they  fix  beyond 
doubt  the  usurious  nature  of  the  debt.  As 
a  matter  of  fact,  interest  was  not  charged  on 
the  amount  Hiller  applied  to  borrow  from  the 
date  of  application,  of  which  date  no  memori- 
al was  made,  and  which  neither  of  the  parties 
can  fix,  except  approximately.  The  bank  did 
not  then  lend  Hiller  any  money,  and  no  con- 
tract which  obligated  it  so  to  do  was  en- 


tered Into.  The  bank  was  not  bound  to  lend, 
nor  Hiller  to  borrow,  any  specific  sum,  for 
in  truth  no  speciflvd  sum  was  applied  for: 
Hiller  stating  only  that  he  would  need  four 
or  five  thousand  dollars.  When  and  as  the 
money  was  borrowed  no  calculation  of  inter- 
est on  the  money  from  the  date  of  the  ap- 
plication to  the  dates  of  the  respective  notes 
was  made,  nor  any  amount  reserved  or  in- 
cluded therefor.  What  was  done  was  to 
reserve  from  the  money  loaned  the  full  le- 
gal interest  for  the  time  intervening  between 
the  date  and  maturity  of  cash  note,  and  this 
was  usury.  Bank  v.  Nolan,  7  How.  (Miss.) 
508;  Hyde  v.  Finley,  26  Miss.  468;  Polklng- 
horne  v.  Hendricks,  61  Miss.  366.  Our  stat- 
utes against  usury  would  go  for  nothing  if 
so  simple  a  device  as  charging  interest  on  a 
promise  to  lend  money,  and  carrying  such 
Interest  Into  the  note  when  the  money  Is  loan- 
ed, in  addition  to  full  legal  interest  could  be 
successfully  resorted  to.  Because  of  the  usu- 
ry thus  reserved  in  the  notes  to  the  bank, 
all  interest  thereon  was  forfeited,  and  might, 
if  paid,  be  recovered  back  by  suit  at  law. 
Code,  8  2348. 

What  effect  does  the  fact  that  this  usuri- 
ous interest  was  secured  to  be  paid  and  pre- 
ferred by  the  assignor  have  upon  the  deed 
of  assignment?  Is  the  assignment  thereof 
annulled,  or  is  the  consequence  only  that 
the  assignee  shall  withhold  the  payment  of 
the  forfeited  interest?  In  Manufacturing  Co. 
v.  Dlnklns,  70  Miss.  835,  12  South.  584,  and 
13  South.  226,  the  assignor  preferred  a  debt 
as  to  which  usurious  Interest  had  been  re- 
served, and  attempted  to  fix  the  amount  to 
be  paid  as  that  of  the  principal  and  legal  in- 
terest and  this  we  held  he  might  lawfully 
do.  But  by  error  In  calculation  $10  In  excess 
of  legal  interest  was  stated  as  the  sum  due. 
The  assignor  had,  however,  by  the  terms  of 
the  assignment  provided  that  of  the  debts 
stated  to  be  due  in  the  instrument  the  assigu- 
or  should  only  pay  the  amounts  really  found 
to  be  due,  and  this  was  held  to  preserve  the 
assignment  There  Is  great  conflict  of  au- 
thority as  to  what  effect  the  fact  that  a  sim- 
ulated, usurious,  or  excessive  debt  Is  provid- 
ed for  or  preferred  will  have  upon  the  assign- 
ment In  some  of  the  states,  by  statute  or 
decision,  the  assignee  Is  treated  as  a  pur- 
chaser for  value;  in  others  the  courts  sepa- 
rate the  valid  from  the  invalid  debts,  and 
uphold  the  assignment  as  to  the  valid  debts 
it  secures;  in  others  this  will  be  done  If  the 
invalid  debt  does  not  rest  upon  an  unlaw- 
ful, as  distinguished  from  an  Insufficient, 
consideration.  We  need  not  go  into  an  exam- 
ination of  these  decisions.  They  are  noted 
and  discussed  in  Marks,  Rothenberg  &  Co. 
v.  Bradley,  69  Miss.  1,  10  South.  922. 
Throughout  all  our  decisions  there  runs  the 
controlling  rule  that  In  assignments  by  in- 
solvents, and  especially  In  preferential  as- 
signments, the  utmost  good  faith  to  creditors 
must  be  observed;  that  the  insolvent  claim- 
ing to  act  under  the  law,  which,  notwitn- 
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standing  hi*  Insolvency,  recognises  his  do- 
minion over  his  property  as  owner,  must 
keep  himself  within  the  law,  which  not  only 
recognizes,  but  controls,  his  conduct;  that, 
while  the  law  will  not  obstruct,  the  exercise 
of  the  legal  right  to  prefer  one  creditor  over 
another  of  equal  merit,  it  will  try  his  ac- 
tion by  strict  rules,  confine  him  to  travel 
along  a  narrow  path,  and  lend  him  no  assist- 
ing hand  if  he  departs  therefrom.  The  as- 
signment as  written  is  the  law  for  the  ad- 
ministration of  the  insolvent's  estate.  Nei- 
ther the  assignee  nor  the  courts  may  add 
to  nor  subtract  therefrom,  and  as  written  it 
must  be  susceptible  of  complete  execution 
without  depriving  creditors  of  their  legal 
rights,  or  it  may  not  stand  against  their  at- 
tack.  Richardson  v.  Stapleton,  60  Miss.  97; 
Marks,  Rothenberg  &  Cq.  v.  Bradley,  69 
Miss.  1,  10  South.  922;  Selleck  v.  Pollock, 
60  Miss.  870,  13  South.  248.    Applying  the 
principle  of  these  cases,  it  follows  that  the 
preference  given  by  the  assignor  to  the  usu- 
rious debt  due  to  the  bank  annuls  the  deed. 
The  assignee  is  by  the  deed  directed  and  re- 
quired to  pay  to  the  bank  the  debt  and  the  usu- 
rious interest,  and  this  he  must  do.    He  pays 
It,  if  at  all,  not  as  debtor,  or  by  virtue  of 
the  obligation  springing  from  the  contract 
between  the  assignor  and  the  bank,  but  by 
reason  simply  of  the  terms  of  the  deed  under 
which  he  holds.  The  deed  is  the  law  under 
which  he  acts,  and  "Ita  lex  scripts,  est."  In 
the  payment  thus  directed  to  be  made  the 
estate  of  the  assignor  is  to  that  extent  di- 
minished, and  prevented  from  being  devoted 
to  the  demands  of  other  creditors.  But  more 
than  this  results,  for  the  payment,  when 
made,  creates  eo  instantl  a  right  of  action 
in  the  assignor  to  recover  from  the  bank  not 
only  the  usury,  but  the  whole  interest  re- 
served. The  assignee  may  not  sue  for  it. 
It  is  not  his  money  that  has  been  paid.  Nor 
is  the  right  thus  arising  a  chose  in  action 
which  passed  by  the  assignment,  for  it  did 
not  exist  when  the  assignment  was  made. 
The  assignee,  in  paying  the  usurious  debt, 
would  be  paying  as  the  representative  of  the 
assignor  (Chapln  v.  Thompson,  89  N.  X.  270); 
and  the  payment  so  made,  though  a  volun- 
tary one,  would  create  a  right  of  action  In 
the  assignor  to  recover  the  whole  interest 
paid.  Code,  §  2348.  The  legal  effect  of  what 
the  assignee  was  directed  to  do  was  a  pur- 
chase by  the  assignor  of  a  right  of  action 
for  the  assignor  at  the  expense  of  the  fund 
which  he  professed  to  devote  to  the  payment 
of  his  creditors.  That  this  cannot  be  done 
we  think  is  clear.  In  some  of  the  states  the 
statutes  against  usury  simply  declare  a  for- 
feiture of  the  usury,  or  of  all  the  interest; 
but  no  provision  is  made,  as  with  us,  that 
the  usurious  interest,  If  paid,  may  be  recov- 
ered  back.  In  some  states  It  has  sometimes 
been  held  that  by  providing  for  the  payment 
of  the  debt  in  an  assignment  the  forfeiture 
U  waived.  These  authorities  are  not  appli- 
v  .18so.  no.  6—  7 


cable  under  our  statute,  under  which  active 
payment  is  not  a  waiver. 

At  the  time  of  the  execution  of  the  as- 
signment the  Merchants'  &  Planters'  Bank 
and  Mrs.  Klotz,  two  of  the  preferred  credit- 
ors, Indorsed  thereon  a  release  to  Hiller  of 
their  claims  against  him  personally  in  con- 
sideration of  the  provision  made  in  the  deed 
for  the  payment  of  their  debts.  It  is  now 
urged  that,  whatever  may  have  been  the 
fraudulent  purpose  of  Hiller  in  executing  the 
deed,  the  assignor  is  a  purchaser  for  value, 
at  least  to  the  extent  of  holding  the  as- 
signed property  to  an  amount  sufficient  to 
pay  these  claims.  This  position  is  taken  on 
the  authority  of  Anderson  v.  Lacks,  59  Miss. 
111.  We  think  the  principle  announced  In 
that  case— i.  e.  that  when  a  creditor,  in  con- 
sideration of  the  assignment,  releases  the  as- 
signor from  personal  liability  on  the  debt 
for  the  payment  of  which  the  assignment  is 
made,  the  assignee  is  a  purchaser  for  value, 
and  not  bound  by  the  undisclosed  fraud  of 
the  assignor— cannot  apply  on  all  of  the  facts 
disclosed  by  this  record.  Unquestionably  the 
bank,  which,  in  lending  the  money,  reserv- 
ing the  usury,  accepting  the  assignment,  and 
releasing  Hiller,  acted  by  and  through  its 
cashier,  Ellis,  who  Is  the  assignee  in  the 
deed,  is  chargeable  with  full  notice  of  the 
unlawful  act  of  the  assignor.  Mrs.  Klotz  is 
in  no  better  attitude.  The  assignee,  Mr.  El- 
lis, had  knowledge  of  the  unlawful  act,  and, 
though  Mrs.  Klotz  had  paid  value  for  the 
deed,  he  would  not  have  been  a  bona  fide  pur- 
chaser, for  to  make  one  a  bona  fide  purchas- 
er he  must  take  not  only  for  value,  but  with- 
out notice.  The  purpose  of  Hiller,  the  as- 
signor, and  the  purpose  of  Ellis,  the  as- 
signee, to  devote  the  estate  of  Hiller  to  the 
payment  of  the  usurious  debt  to  the  bank, 
were  identical.  It  does  not  matter  as  to 
Ellis,  the  assignee,  and  probably  as  to  Hil- 
ler, the  assignor,  that  this  purpose  involved 
no  moral  turpitude.  In  law  many  things 
are  dealt  with  as  fraudulent  because  of  their 
results  as  against  creditors,  as  to  which 
moral  delinquency  may  not  be  predicated. 
If  the  purpose  of  the  assignor  and  the  as- 
signee be  to  do  a  thing  not  recognized  by 
the  law  as  valid,  the  Instrument  by  which  it 
is  attempted  to  effectuate  this  design  can- 
not be  upheld.  But  we  do  not  think  it  can 
be  said  that  Mrs.  Klotz  gave  up  anything 
for  the  conveyance.'  The  assignor  was  her 
son-in-law,  and  hopelessly  Insolvent  Noth- 
ing could  be  hoped  for  in  the  present  case 
except  to  get  what  might  be  realized  from 
the  assigned  estate,  and  the  future  promised 
nothing  except  by  resorting  to  the  earnings 
the  assignor  might  thereafter  accumulate. 
The  evidence  makes  It  entirely  certain  that 
Mrs.  Klotz  did  not  in  fact  surrender  anything 
which  she  thought  of  value,  nor  give  up 
anything  for  the  deed.  Under  the  advice 
of  the  attorneys  for  Hiller,  that  by  surren- 
dering her  claim  against  him  she  would 
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probably  Import  to  the  assignee  the  character 
of  a  purchaser  for  value,  under  the  decision 
in  Anderson  v.  Lachs,  she  signed  the  release, 
not  in  consideration,  but  in  aid,  of  the  con- 
veyance. In  no  just  sense  can  it  be  said,  on 
the  evidence  in  the  cause,  that  she  purchas- 
ed the  conveyance.  The  facts  that  It  had 
been  determined  on,  and  that  she  was  to  be 
preferred  without  reference  to  a  release  by 
her  to  Hiller,  and  that  the  release  was  not 
at  all  influential  in  bringing  about  the  as- 
signment or  the  preference  given  to  her 
claim,  and  that  she  signed  the  release  for 
her  own  benefit,  and  not  for  his,  are  as  dis- 
tinctly and  fully  shown  as  It  Is  possible  to 
establish  any  fact  of  evidence. 

The  cross  petitioners  Marshall  Field  &  Co. 
should  have  had  the  relief  they  prayed. 
Whether  Hiller  In  fact  made  all  the  state- 
ments to  the  representation  of  the  reporting 
agency  of  L.  G.  Dun  &  Co.  contained  in  the 
report  made  by  the  representative,  Moor- 
man, as  testified  to  by  Moorman,  or  made 
only  a  part  of  them,  as  testified  to  by  Hiller, 
is  immaterial  in  view  of  the  fact,  which  we 
think  is  abundantly  proved,  that  when  called 
upon  by  the  manager  of  the  credit  depart- 
ment of  Marshall  Field  &  Co.  for  a  state- 
ment of  his  financial  condition  Mr.  Hiller 
referred  them  to  the  report  then  standing 
on  the  books  of  Dun  &  Co.  as  a  true  one  of 
their  condition.  Mr.  McConnell,  the  man- 
ager of  the  credits  of  Field  &  Co.,  testifies 
distinctly  that  Hiller,  when  applied  to  for  a 
statement  of  his  financial  condition,  stated 
that  he  was  not  prepared  to  make  a  state- 
ment, but  that  the  reports  standing  on  the 
books  of  the  commercial  agencies  correctly 
represented  his  condition.  Hiller  in  some 
manner  Implies  that  this  he  did  not  do,  but 
that  his  meaning  is  not  clear  appears  from 
his  statement  that  he  does  not  remember  to 
have  seen  or  talked  with  McConnell  at  all. 
He  says  it  is  true  that  he  made  no  state- 
ment of  his  condition,  and  so  says  McCon- 
nell, but  he  does  not  deny  that  he  referred 
McConnell  to  the  mercantile  agencies  as  sup- 
plying the  Information  desired.  It  cannot  be 
denied  that  the  report  on  the  books  of  Dun 
&  Co.  exhibited  his  condition  to  have  been 
infinitely  better  than  in  truth  It  was,  and, 
accepting  as  true  the  testimony  of  McCon- 
nell, which  Hiller  had  an  opportunity  and 
failed  to  controvert,  we  are  of  opinion  that 
the  purchase  so  procured  was  a  fraudulent 
one,  and  that  the  sellers  have  the  right  to 
rescind  the  sale  and  retake  the  goods. 

The  decree  on  the  cross  petition  of  Kyle  & 
Co.  must  be  affirmed.  They  state  that  they 
sold  to  Hiller  on  the  faith  of  a  report  by 
Bradstreet  &  Co.  that  on  August  9,  1893,  he 
had  made  certain  statements  to  them  of  his 
financial  condition,  which  reports  showed  to 
Kyle  &  Co.  the  statements  purporting  to 
have  been  made  by  Hiller.  But  there  Is 
nothing  in  the  record  tending  to  show  that 
Hiller  at  these  times  made  any  statements 


to  these  agencies.  The  only  occasion  on 
which  the  evidence  tends  to  prove  a  state- 
ment made  by  him  to  any  agency,  was  in 
February,  1893,  to  Dun  &  Co.,  and  it  is  not 
pretended  that  on  this  statement  any  goods 
were  purchased  from  these  cross  petitioners. 

The  decree  is  reversed,  except  on  the  appeal 
of  Kyle  &  Co.    As  to  them,  it  is  affirmed. 


PATE  et  al.  v.  McCONNELL. 
(Supreme  Court  of  Alabama.  April  23,  1895.) 

Vendor  and  Purchaser  —  Covenant  to  Oivb 
Title— Default. 
A  vendor  Is  not  in  default  on  a  covenant 
to  give  warranty  deed  on  payment  of  the  price, 
merely  because,  before  final  payment,  a  mort- 
gage on  the  land  was  foreclosed;  but  the  pur- 
chaser most  tender  .balance  of  purchase  money 
and  a  deed  for  execution. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  E.  Pate  and  another  against 
Roscoe  McConnell.  Judgment  for  defend- 
ant   Plaintiffs  appeal.  Affirmed. 

This  suit  was  brought  February  1,  1893, 
by  the  appellants,  E.  &  S.  Pate,  against  the 
appellee,  Roscoe  McConnell.  The  complaint, 
as  originally  filed,  contained  six  counts.  The 
first  count  claimed  the  amount  sued  for  as 
due  from  defendant,  "by  an  account  be- 
tween the  defendant  and  plaintiffs."  The 
2d,  3d,  4th,  and  5th  counts  were  the  com- 
mon counts;  and  the  6th  count  sought  to  re- 
cover for  the  breach  of  a  bond  for  title  given 
by  the  defendant  and  J.  M.  Carter  and  S.  G. 
Painter.  The  defendant  demurred  to  the 
2d,  3d,  4th,  5th,  and  6th  counts,  which  de- 
murrers were  sustained,  and  issue  was  Join- 
ed on  the  plea  of  the  general  issue  to  the 
first  count  The  evidence,  on  the  trial  of 
the  case,  as  is  shown  by  the  bill  of  excep- 
tions, tended  to  show  that  on  January  7, 
1887,  the  defendant,  McConnell,  and  J.  M. 
Carter  and  8.  G.  Painter  executed  to  the 
plaintiffs  a  bond  for  title  to  a  certain  lot 
which  they  that  day  sold  to  plaintiffs  for 
$1,260,  $600  being  paid  in  cash,  and  the  bal- 
ance payable  In  two  equal  annual  Install- 
ments; that  In  said  bond  for  title  the  ven- 
dors covenanted  that,  upon  the  payment  of 
the  purchase  money  for  said  lot,  they  would 
convey,  "by  good  and  sufficient  deed,  in  fee 
simple,  with  general  warranty,"  the  lot  then 
purchased;  that  after  the  payment  of  the 
cash  payment  the  plaintiff  paid  $160  in  1888 
and  $160  In  1889;  that  after  the  last  pay- 
ment in  1889,  suit  was  brought  in  the  chan- 
cery court  of  Jefferson  county  by  one 
Scheussler  against  the  vendors,  McConnell, 
Carter,  and  Painter,  the  plaintiffs,  and  oth- 
ers, seeking  to  foreclose  a  mortgage  on  the 
lot  sold  to  plaintiffs,  as  well  as  other  lands, 
which  mortgage  had  been  executed  to  said 
Scheussler  by  McConnell.  Carter,  and  Pain- 
ter on  the  lot  sold  to  plaintiffs,  and  the  oth- 
er lands  included  therein,  to  secure  the  pay- 
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ment  of  the  purchase  money  therefor  to  the 
said  Scheussler;  that,  in  May,  1891,  a  de- 
cree was  rendered  by  the  said  chancery 
court,  foreclosing  said  mortgage,  and,  un- 
der that  decree,  the  lot  purchased  by  the 
plaintiffs  was  sold.  The  defendant  testi- 
fied that  the  plaintiffs  never  demanded  a 
deed;  and  that,  if  the  purchase  money  for 
said  lot  had  been  paid,  he  would  have  been 
able  to  have  given  plaintiffs  a  valid  deed 
conveying  to  them  a  fee-simple  title  to  said 
lot  The  cause  was  tried  by  the  court, 
without  the  intervention  of  a  jury,  and,  upon 
the  hearing  of  all  the  evidence,  the  court 
rendered  judgment  for  the  defendant  The 
plaintiffs  appeal,  and  assign  as  error  the 
sustaining  of  the  demurrers  to  their  com- 
plaint, and  the  rendition  of  judgment  for 
defendant 

R.  H.  Pries  and  Garrett  Sc.  Underwood,  for 
appellants.  E.  K.  Campbell,  for  respond- 
ent 

BRICKELL,  C.  J.  Whether  there  was 
technical  error  in  sustaining  any  or  all  the 
causes  of  demurrer  which  were  assigned  to 
all  the  counts  of  the  complaint  except  the 
first  It  is  not  now  material  to  consider.  On 
the  trial  on  that  count,  it  is  apparent  the 
plaintiffs  had  the  full  benefit  of  all  matters 
w  hich  could  have  been  available  under  the 
other  counts;  and,  if  there  be  error  in  sus- 
taining the  demurrers,  it  is  error  without  in- 
jury. The  plaintiffs  seek  a  recovery  back  of 
$020,  which  they  had  paid  the  defendant 
and  his  partners  or  associates  as  part  of  the 
purchase  money  of  a  lot  or  parcel  of  land, 
which  they  had  covenanted  to  convey  in  fee 
simple  to  the  plaintiffs,  by  deed  with  gen- 
eral warranty,  on  the  full  payment  of  the 
purchase  money.  The  entire  purchase  mon- 
ey was  91,200,  of  which  $600  was  paid  at  the 
time  of  the  purchase,  on  the  execution  of 
the  covenant  and  the  remainder  was  paya- 
ble in  two  equal  annual  installments,  with 
interest  It  is  not  matter  of  controversy 
that  the  covenant  of  the  defendant  was  de- 
pendent, and,  before  he  could  be  put  in  de- 
fault for  nonperformance,  the  plaintiffs 
must  have  paid,  or  tendered  payment  of,  the 
entire  purchase  money,  and,  according  to 
the  rule  which  has  long  prevailed  In  this 
state,  must  have  prepared  and  offered  for 
execution  a  conveyance  in  terms  conform- 
ing with  the  covenant  1  Brick.  Dig.  p.  811, 
I  69.  The  inability  of  the  defendant  or  his 
associates,  at  the  time  appointed  for  mak- 
ing title,  to  make  title,  as  covenanted,  under 
some  circumstances  would  have  relieved  the 
plaintiffs  from  the  duty  of  tendering  pay- 
ment of  the  purchase  money,  and  a  convey- 
ance for  execution.  When  performance  of  a 
contract  is  impossible,  or  the  party  to  be 
charged  has  disabled  himself  from  perform- 
ance, a  demand  of  performance  would  be 
vain  and  useless.  But  it  is  quite  an  error  to 
suppose,  when  parties  stand  in  the  relation 


of  vendor  and  vendee  of  real  estate,  that,  un- 
der any  and  all  circumstances,  a  mere  defect 
in  the  title  of  the  vendor,  or  a  mere  inability 
at  the  time  appointed  to  make  such  title  aa 
he  had  promised- or  covenanted,  will  relieve" 
the  vendee  from  the  duty  of  tendering  pay- 
ment of  the  purchase  money,  and  demanding; 
a  conveyance.  In  Hartley  v.  James,  50  N.  Y- 
38-40,  It  is  said:  "These  defects  of  title  in 
the  vendor,  and  a  present  Inability  to  give 
such  a  title  as  the  contract  calls  for,  may 
not  in  all  cases,  and  under  all  circumstan- 
ces, dispense  with  a  tender  of  payment  and! 
a  demand  of  a  conveyance,  by  the  vendee^ 
in  order  to  entitle  the  latter  to  maintain  an 
action  for  the  money  already  paid,  or  to  de- 
fend an  action  for  the  purchase  money,  IT 
the  payment  becomes  due  before  a  deed  I» 
to  be  given  by  the  terms  of  the  contract 
Under  some  circumstances,  the  court  will 
not  hold  a  contract  void  by  reason  of  the  in- 
ability of  the  seller  to  make  a  perfect  title, 
but  will  put  the  purchaser  to  a  tender  of 
payment  and  a  demand  of  the  deed,  to  the- 
end  that  the  seller  may  make  his  title  good." 
The  observation  is  peculiarly  applicable  to» 
the  facts  of  this  case.  It  is  probable,  if  not 
certain,  that  there  was  no  period  of  time- 
after  the  purchase  money  became  due  dur- 
ing which,  if  the  plaintiffs  had  tendered* 
payment  the  vendors  could  not  have  free* 
their  title  from  Its  Infirmity,  and  made  the- 
plalntiffs  a  good  title  conforming  to  the  cove- 
nant However  this  may  be,  the  evidence- 
is  clear  and  convincing  that,  at  and  prior  to 
the  commencement  of  this  suit  by  a  tender 
of  payment  the  plaintiffs  could  and  would 
have  obtained  a  title  conforming  to  the  cove- 
nant It  was  immaterial  that  the  plaintiffs 
were  not  formally  notified  of  the  readiness 
and  ability  of  the  vendors  to  perform. 
There  was  no  duty  resting  on  the  vendors 
to  give  such  notice.  The  duty  was  on  the 
plaintiffs,  if  they  desired  performance  or 
the  covenant,  or  if  they  Intended  'to  place- 
the  vendors  In  default  for  nonperformance, 
to  tender  performance  of  the  act  on  which 
the  obligation  and  duty  of  the  vendors  to 
perform  depended.  The  plaintiffs  failed  to 
make  a  case  entitling  them  to  a  recovery- 
back  of  the  purchase  money  they  bad  paid,, 
and  the  city  court  properly  rendered  judg- 
ment against  them.  Affirmed. 


BOLAND  v.  LOUISVILLE  &  N.  R.  CO. 

(Supreme  Court  of  Alabama.  April  25,  1895.> 

Evidence— Opinion— Relevanot— Injchy  to 
Employs. 

1.  Whether  an  inexperienced  man,  who  hadf 
never  been  instructed  as  to  coupling  cars  having; 
a  certain  coupling  apparatus,  could  couple  then* 
the  first  time  attempted,  is  not  a  fact  which  a 
witness  can  testify  to,  but  a  matter  of  deduction 
or  inference  to  be  drawn  by  the  jury  from  facta- 
and  circumstances  in  evidence. 

2.  Under  a  complaint,  for  injury  to  a  brake- 
man  in  coupling  cars,  alleging  that  the  engineer 
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backed  the  engine  with  unnecessary  force,  the 
(act  proposed  to  be  elicited  by  the  inquiry,  "At 
what  rate  of  speed  do  cars  ordinarily  more  in 
coupling?"  is  not  prima  facie  relevant,  and  it 
was  the  duty  of  plaintiff,  on  offering  it.  to 
state  its  connection  with  other  facts  of  which 
he  proposed  to  make  proof,  that  its  relevancy 
might  be  disclosed. 

3.  A  railroad  company  Is  not  negligent  in 
failing  to  warn  an  inexperienced  brakeman  of 
the  greater  danger  of  coupling  cars  with  double 
buffers  than  the  ordinary  cars  with  which  he  is 
familiar,  the  danger  being  obvious,  and  an  in- 
cident of  the  service.   11  South.  667,  affirmed. 

Appeal  from  circuit  court,  Jefferson  county; 
James  J.  Banks,  Judge. 

Action  by  W.  H.  Boland  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
firmed. 

This  action  was  brought  by  the  appellant, 
W.  H.  Boland,  against  the  appellee  corpora- 
tion, to  recover  damages  for  personal  In- 
juries sustained  by  the  plaintiff  while  In  the 
employ  of  the  defendant  as  a  brakeman.  The 
complaint  alleges,  in  substance,  that  plaintiff 
was  an  Inexperienced  brakeman  on  a  con- 
struction train  on  one  of  defendant's  roads, 
and  that,  while  in  the  discharge  of  his  duties 
as  such  brakeman,  and  performing  his  serv- 
ice, in  obedience  to  the  orders  of  the  con- 
ductor on  said  train,  he  was  permanently  in- 
jured, having  his  arm  so  badly  crushed  and 
mangled  as  to  necessitate  its  amputation, 
which  injury  was  caused  by  the  negligence  of 
4he  defendant.  In  that  plaintiff,  being  inexpe- 
rienced, and  defendant,  knowing  of  his  inex- 
perience, put  him  to  perform  extrahazardous 
work  without  specially  instructing  him,  name- 
ly, to  couple  cars  with  "double  buffers'*  or 
deadwoods,  known  as  "Pan  Handle"  cars, 
said  cars  being  different  in  coupling  ap- 
paratus and  more  dangerous  to  couple  than 
the  ordinary  cars,  with  which  plaintiff  was 
acquainted  and  accustomed  to  couple.  The 
amended  complaint  alleged  that  the  injury 
was  caused  by  reason  of  the  engineer  or  other 
person  in  charge  of  the  locomotive,  at  the 
time  the  plaintiff  was  coupling  the  cars,  negli- 
gently driving  the  said  engine  back  with  an 
unusually  hard  jerk,  and  with  unusual  and 
unnecessary  force,  against  the  stationary  car 
which  plaintiff  was  attempting  to  couple  to 
the  other  cars  attached  to  the  moving  train. 
As  is  stated  In  the  opinion,  the  principal  facts 
of  this  case,  on  the  present  appeal,  are  not 
materially  different  from  the  facts  disclosed 
■on  the  former  appeal,  and  as  found  reported 
In  96  Ala.  C25,  11  South.  667.  After  the  In- 
troduction of  all  the  evidence,  the  court,  at 
the  request  of  the  defendant  in  writing^  gave 
to  the  Jury  the  general  affirmative  charge  In 
Its  behalf.  The  plaintiff  duly  excepted  to  the 
giving  of  this  charge,  and  also  separately  ex- 
cepted to  the  court' 8  refusal  to  give  each  of 
the  charges  requested  by  him.  There  was 
judgment  for  the  defendant.  The  plaintiff 
appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 


L.  O.  Dickey,  J.  P.  Gillespy,  and  W.  R. 
Houghton,  for  appellant  Hewitt,  Walker  & 
Porter  and  Thos.  G.  Jones,  for  appellee. 

BRICKELL,  C.  J.  A  witness  generally 
must  depose  to  facts  within  his  knowledge, 
and  cannot  be  permitted  to  testify  upon  mere 
conjecture  or  belief,  however  strong;  nor  are 
his  Inferences  or  conclusions  admissible  evi- 
dence. Whether  an  Inexperienced  man,  who 
had  never  been  instructed,  could  have  made 
the  coupling  of  the  cars,  the  first  time  at- 
tempted, the  plaintiff  was  attempting  to  make 
when  Injured,  was  not  a  fact  It  was  the 
matter  of  deduction  or  inference,  from  all  the 
facts  in  evidence,  as  to  the  character  of  the 
device  or  contrivance  with  which  the  cars 
were  to  be  linked  together,  and  the  im- 
mediate circumstances  under  which  the  serv- 
ice of  coupling  was  to  be  performed.  These 
facts  and  circumstances  were  all  proper  for 
the  consideration  of  the  Jury;  but,  if  they  had 
been  grouped,  what  was  the  conclusion  from 
them  a  witness,  expert  or  nonexpert  could 
not  declare.  Under  the  amended  complaint 
counting  on  the  negligence  of  the  engineer,  it 
may  have  been  permissible  to  prove  that  he 
backed  the  engine  with  unusual  and  unneces- 
sary force.  The  fact  proposed  to  be  elicited 
by  the  Inquiry,  "At  what  rate  of  speed  do 
cars  ordinarily  move  in  coupling?"  Is  not 
prima  fade  relevant  Of  necessity,  the  rate 
of  speed  at  which  cars  ordinarily  move  in 
coupling  would  vary  with  varying  conditions 
and  circumstances.  The  inquiry,  under  the 
amended  complaint  was  whether,  under  the 
conditions  and  circumstances  existing  at  tlie 
time  and  place  the  plaintiff  was  injured,  there 
was  negligence  in  driving  back  the  engine 
with  unnecessary  and  unusual  force,  causing 
the  injury.  It  was  not  at  what  rate  of  speed 
cars  ordinarily  move  in  coupling.  In  connec- 
tion with  other  facts  it  may  be  the  evidence 
proposed  to  be  elicited  would  have  been  rele- 
vant and  material;  but  It  was  the  duty  of  the 
plaintiff  to  have  offered  it  in  connection  with 
such  facts,  if  they  exist  It  has  long  been  the 
settled  rule  that  where  the  relevancy  of  evi- 
dence is  not  apparent  but  other  facts  may 
make  it  relevant  it  Is  the  duty  of  the  party 
offering  it  to  state  Its  connection  with  the 
other  facts  of  which  he  proposes  to  make 
proof,  that  its  relevancy  may  be  disclosed  to 
the  court  1  Brick.  Dig;  p.  809,  f  83. 

We  have  examined  with  much  care  and 
deliberation  the  evidence  as  contained  In  the 
present  bill  of  exceptions,  comparing  It  with 
the  evidence  recited  in  the  bill  of  exceptions 
when  the  case  was  before  the  court  formerly. 
Railroad  Co.  v.  Boland,  96  Ala.  625, 11  South. 
667.  There  Is  no  material  change  of  the  con- 
trolling facts  on  which  the  former  decision 
and  judgment  were  predicated.  Notwith- 
standing the  elaborate  and  able  argument  of 
the  counsel  for  the  appellant  we  are  un- 
willing to  depart  from  the  former  decision. 
It  was  reaffirmed  in  Railroad  Co.  v.  Turva- 
ville,  97  Ala.  122.  12  South.  63,  and,  though 
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there  may  be  found  conflicting  authorities,  It 
seems  to  us  It  Is  supported  by  the  weight  of 
authority,  and  has  Its  foundation  In  well-de- 
fined and  recognized  principles.  Whatever  of 
peril  the  coupling  of  cars  may  have  Involved, 
and  however  much  the  peril  may  have  been 
increased  because  of  the  difference  In  the 
character  of  couplings  to  be  used  from  the 
couplings  in  general  use  on  the  cars  of  the 
appellee,  with  which  the  appellant  was  fa- 
miliar, the  peril  was  an  Incident  of  the  serv- 
ice; and  the  difference  in  the  character  of 
the  couplings  was  patent,  manifest  to  ordi- 
nary observation,  inviting  more  of  care  in 
the  use  of  them.  If  the  open,  plain,  and 
manifest  character  of  the  couplings  was  not 
warning  or  notice  of  increased  peril,  it  is 
difficult  to  conceive  of  what  avail  verbal 
notice  or  warning  would  have  been.  Let  the 
judgment  be  affirmed. 


SAYRE  t.  SHEFFIELD  LAND,  ffiON  & 
COAL  CO. 

(Supreme  Court  of  Alabama.    May  23,  1895.) 

Covenants  —  When  Broken  —  Acquiring  Titi.b 
before  Suit — Damages. 

1.  Covenants  of  seiain,  right  to  convey,  and 
against  incumbrances  are  broken,  if  at  all,  as 
soon  as  they  are  made. 

2.  In  an  action  for  breach  of  warranty, 
where  it  appears  that  when  the  deed  was  made 
defendant  had  no  title,  but  acquired  title  be- 
fore the  suit  was  brought,  plaintiff  is  entitled  to 
only  nominal  damages,  as  the  title  acquired  by 
defendant  inured  to  plaintiff's  benefit. 

Appeal  from  circuit  court,  Colbert  county; 
H.  C.  Speake,  Judge. 

Action  by  Herbert  A.  Sayre  against  the 
Sheffield  Land,  Iron  &  Coal  Company  for 
damages  for  breach  of  covenant.  Judgment 
was  rendered  in  favor  of  plaintiff,  and  from 
an  order  granting  a  new  trial  he  appeals. 
Affirmed. 

This  action  was  brought  by  the  appellant, 
Herbert  A.  Sayre,  against  the  appellee,  the 
Sheffield  Land,  Iron  &  Coal  Company,  to 
recover  damages  for  the  alleged  breach  of 
covenants  of  warranty  and  seisin  contained 
In  a  deed  from  the  defendant  conveying  cer- 
tain land  to  the  plaintiff;  and  was  instituted 
January  16,  1804.  Issue  was  Joined  on  the 
fourth  and  fifth  pleas  of  the  defendant,  which 
were  as  follows:  "*  *  •  Comes  the  de- 
fendant, by  its  attorneys,  and  for  answer  to 
the  complaint  in  this  case  says:  (4)  That 
it  made  a  warranty  deed  to  the  land  in 
question  to  the  plaintiff  on  which  he  entered 
into  possession,  has  never  been  disturbed,  and 
from  which  he  has  never  been  evicted,  and 
to  which  no  paramount  claim  has  ever  been 
advanced;  and  that  before  the  bringing  of 
this  action,  plaintiff  had  a  full,  complete  and 
perfect  title  in  fee  simple  to  the  lot  conveyed. 
(5)  Defendant  avers  that,  at  the  time  said 
land  was  conveyed  to  plaintiff,  and  continu- 
ously from  that  time  to  the  present,  said  lot 
of  land  was  unoccupied;  that  plaintiff  entered 


Into  and  claimed  possession  thereof,  acting 
as  owner,  paying  taxes  thereon,  and  claiming 
said  land,  and  that  such  possession  and  own- 
ership has  never  been  questioned  by  any  per- 
son claiming  a  paramount  title  in  any  man- 
ner whatsoever;  and  that  before  the  bringing 
of  this  action,  plaintiff  had  a  perfect  title  In 
fee  simple  to  the  land  described  in  the  com- 
plaint" On  the  trial  of  the  cause,  as  is 
shown  by  the  bill  of  exceptions,  it  was 
shown  that  on  October  16,  1891,  the  defend- 
ant executed  a  deed  to  the  plaintiff  conveying 
a  certain  lot  In  the  city  of  Sheffield,  which 
deed  was  duly  acknowledged  and  recorded 
in  the  probate  office  of  Colbert  county.  This 
deed,  after  stating  in  Its  granting  clause  that 
the  defendant  grantor  "hereby  grants,  bar- 
gains, sells,  enfeoffs  and  confirms  unto  the 
grantee,"  the  plaintiff,  the  lot  Involved  In 
this  suit,  contains  the  following  covenants: 
"And  said  grantor  covenants  with  the  said 
grantee,  his  heirs  and  assigns,  that  said  gran- 
tor is  lawfully  seised  In  fee  of  the  afore- 
granted  premises,  that  they  are  free  from 
all  incumbrances,  that  said  grantor  has  a 
good  right  to  sell  and  convey  the  same  to  the 
said  grantee,  his  heirs  and  assigns,  and  that 
said  grantor  will  warrant  and  defend  the 
premises  to  the  said  grantee,  his  heirs  and  as- 
signs, forever,  against  the  lawful  claims  and 
demands  or  all  persons."  Prior  to  the  execu- 
tion of  this  deed  to  the  plaintiff,  to  wit,  on 
September  19,  1891,  the  defendant,  for  a  *e 
cited  valuable  consideration,  executed  a  deea 
to  one  Hugh  J.  West,  conveying  the  same 
lot  it  afterwards  conveyed  to  plaintiff.  This 
deed  to  West  was  duly  acknowledged  and  re- 
corded in  the  probate  office  on  October  1, 
1891,  and  contained  the  same  covenants  as 
the  deed  to  plaintiff.  On  September  15, 1893, 
the  said  Hugh  J.  West,  for  a  recited  valua- 
ble consideration,  executed  a  deed,  properly 
acknowledged,  to  the  defendant,  by  which 
he  reconveyed  the  same  lot  of  land  to  the 
defendant;  this  deed  containing  the  same 
covenants  as  did  the  other  deed,  and  being 
recorded  in  the  probate  court  of  Colbert  coun- 
ty on  October  12, 1893.  One  Ashe,  a  witness 
for  the  defendant,  testified  that,  at  the  time 
of  the  purchase  of  said  lot  by  the  plaintiff, 
he  was  a  real-estate  agent  in  the  city  of 
Sheffield,  and  was  employed  by  the  plaintiff, 
as  such,  and  purchased  for  plaintiff  the  lot 
described  in  the  complaint,  and  obtained  the 
deed  thereto  to  the  plaintiff  from  defendant, 
In  consideration  of  2%  shares  of  Sheffield 
stock,  taken  at  their  par  value,  their  market 
value  being  only  50  cents  on  the  dollar;  that 
after  the  purchase,  he  had  said  lot,  along 
with  several  others  belonging  to  plaintiff,  in 
his  charge  for  sale,  and  that  as  such  agent  for 
plaintiff,  he  paid  the  taxes  on  said  lot  for 
the  years  1892  and  1893;  that  in  the  spring 
of  1893,  on  being  Informed  that  said  lot  had 
been  sold  to  Hugh  J.  West  prior  to  Its  sale 
to  plaintiff,  he  Inquired  of  said  West  if  this 
was  true,  and  was  told  by  him  that  it  was, 
and  that  he,  West,  had  a  conveyance  to  said 


Digitized  by  Google 


102 


SOUTHERN  REPORTER,  VoL  18. 


(Ala. 


lot,  and  claimed  It  This  witness  further  tes- 
tified that,  at  the  time  of  plaintiff's  purchase, 
the  lot  was  vacant,  uninclosed  and  not  In  the 
Actual  occupancy  of  any  one;  that  neither 
West,  plaintiff,  nor  witness  had  ever  had  any 
actual  visible  possession  of  said  lot  It  was 
further  shown  by  the  evidence  Introduced 
that  in  March,  1893,  the  defendant  having 
ascertained  the  mistake  made  by  it  in  con- 
veying said  lot  to  West  and  then  to  plaintiff, 
wrote  to  plaintiff,  informing  him  of  the  mis- 
take, and  offering  to  convey  to  him,  in  lieu 
of  the  one  sold,  another  lot,  which,  it  was 
claimed,  was  of  equal,  If  not  greater,  value. 
The  plaintiff  testified  that  the  receipt  of  this 
letter  was  the  first  information  he  bad  that 
bis  title  to  said  lot  was  defective;  that  he  had 
never  consented  with  defendant  to  surrender 
his  right  of  action  for  the  breach  of  the  cove- 
nants in  its  deed  to  him;  and  that  after  hear- 
ing that  he  had  no  title  to  the  said  lot,  be 
tried  to  avoid  paying  taxes  on  it  for  the  year 
1883,  but  could  not  do  it  The  cause  was  tried 
toy  the  court,  without  the  intervention  of  a 
Jury,  and  upon  hearing  all  the  evidence,  the 
court  rendered  judgment  for  the  plaintiff,  as- 
sessing his  damages  at  $148.  Upon  the  ren- 
dition of  this  judgment  the  defendant  moved 
to  set  It  aside  on  the  ground,  that  It  was 
■contrary  to  the  law  and  the  evidence  In  the 
case.  Upon  the  hearing  of  this' motion,  all 
Ihe  evidence  offered  on  the  trial,  and  no  oth- 
er, was  offered;  and  upon  such  evidence  the 
•court  granted  the  motion,  and  set  aside  the 
Judgment  it  had  previously  rendered  in  said 
cause.  The  plaintiff  duly  excepted  to  the 
granting  of  this  motion.  The  Judgment  grant- 
ing said  motion  and  setting  aside  said  judg- 
ment is  now  appealed  from,  and  the  same  is 
here  assigned  as  error  by  the  plaintiff. 

T.  Scott  Say  re  and  Kirk  &  Almon,  for  ap- 
pellant   Roulhac  &  Nathan,  for  appellee. 

HARALSON,  J.  In  Copeland  v.  McAdory, 
100  Ala.  553, 13  South.  545,  which  was  an  ac- 
tion for  the  breach  of  the  covenants  in  a  deed, 
against  incumbrances,  that  the  grantors  had  a 
good  right  to  convey,  and  the  general  covenant 
-to  warrant  and  defend,  it  was  held  that  the 
covenant  of  good  right  to  convey,  Is  the  equiv- 
alent of  seisin,  and  that  the  covenant  of  free- 
dom from  incumbrances,  like  the  covenant  of 
good  and  lawful  right  to  convey,  Is  a  covenant 
In  praesentl,  broken,  if  at  all,  as  soon  as  made, 
If  there  is  any  outstanding  older  and  better 
"title,  or  an  incumbrance  diminishing  the  value 
or  enjoyment  of  the  land.  It  has  also  been 
(held  that  the  effect  of  the  general  covenant  of 
warranty  in  a  deed  is  for  quiet  enjoyment, 
to  constitute  a  breach  of  which,  it  is  not  nec- 
essary there  should  be  an  actual  expulsion,  for 
the  covenant  secures  a  legal  entry  as  well  as 
■the  enjoyment  of  the  lands.  The  covenantee 
Is  not  required  to  commit  a  trespass  to  ac- 
quire possession.  Caldwell  v.  Kirkpatriek,  6 
Ala.  00;  Anderson  v.  Knox,  20  Ala.  158; 
TThomas  v.  St.  Paul's  M.  E.  Church,  86  Ala. 


144,  6  South.  508.  Under  the  proofs  in  this 
case,  then,  it  Is  undeniable,  that  the  plaintiff's 
covenants  of  seisin,  of  good  right  to  convey, 
and  against  incumbrances,  In  the  plaintiff's 
deed,  were  broken  the  moment  of  the  delivery 
of  the  same  by  defendant  to  him,  and  that  he 
Is  entitled  to  at  least  nominal  damages. 

But  the  main  question  In  this  case  Is,  wheth- 
er the  title  which  the  defendant  acquired  from 
West,  Its  first  grantee,— acquired  before  this 
suit  was  brought— inured  to  the  benefit  of  the 
plaintiff,  its  second  grantee,  of  the  lot  sold,  and 
the  effect  of  such  after-acquired  title  on  the 
right  of  plaintiff  to  damages  In  this  action.  In 
Chapman  v.  Abrahams,  61  Ala.  114,  it  was 
said:  "It  Is  settled  In  this  state  that  if  one, 
having  at  the  time  no  title,  convey  lands  by 
warranty,— even  the  warranty  which  the  law 
Implies  from  the  employment  of  the  words 
•grant  bargain,  sell  and  convey,'— and  after- 
wards acquires  title,  such  title  will  Inure  and 
pass  eo  instantl  to  his  vendee.  This,  by  a 
species  of  estoppel.  Blakeslee  v.  Insurance 
Co.,  57  Ala.  205;  Carter  v.  Doe,  21  Ala.  72, 
91;  Stewart  v.  Anderson,  10  Ala.  504;  Mc- 
Gee  v.  Eustls,  5  Stew.  &  P.  426;  Kennedy  v. 
McCartney,  4  Port  (Ala.)  141."  It  may  be 
Inquired,  what  la  the  effect  of  such  a  title  In- 
uring by  way  of  estoppel  to  the  grantee?  Dev- 
lin, In  his  work  on  Deeds,  lays  down  the  prop- 
osition, supported  by  a  vast  array  of  authori- 
ties, that:  "Where  covenants  for  title  are  con- 
tained In  a  deed,  the  after-acquired  title  will 
pass  with  the  same  effect  as  if  it  had  originally 
been  conveyed  to  the  grantee  and  his  success- 
ors." 2  Devi.  Deeds,  §  946.  Chancellor  Kent 
In  his  Commentaries,  In  speaking  of  this  estop- 
pel, goes  further  than  some  authorities,  and 
says:  "The  estoppel  works  an  Interest  In  the 
land.  An  ejectment  is  maintainable  on  a  mere 
estoppel.  If  the  conveyance  be  with  general 
warranty,  not  only  the  subsequent  title  ac- 
quired by  the  grantor  will  Inure  by  estoppel 
to  the  benefit  of  the  grantee,  but  a  subsequent 
purchaser  from  the  grantee,  under  his  after- 
acquired  title,  is  equally  estopped,  and  the  es- 
toppel runs  with  the  land."  4  Kent,  Comm. 
98.  To  the  same  apparent  effect,  at  least,  see 
Bean  v.  Welsh,  17  Ala.  772.  Washburn,  after 
stating  that  the  measure  of  damages  for  the 
breach  of  the  covenant  of  seisin,  with  few  ex- 
ceptions, Is  the  purchase  money  and  the  inter- 
est, says:  "An  exception  to  this  rule  prevail- 
ed where  one  not  seised  conveyed  with  cove- 
nants of  seisin  and  warranty,  and  then  ac- 
quired a  title  to  the  estate;  for  then,  as  this 
inured  by  force  of  the  covenants  of  warranty 
to  the  benefit  of  the  grantee,  It  was  held  that 
he  could  no  longer  maintain  an  action  to  re- 
cover back  the  purchase  money,"— citing  Bax- 
ter v.  Bradbury,  20  Me.  260,  and  King  v.  Gil- 
son,  32  HI.  356.  In  the  first  named  of  these 
cases,  It  Is  held  that  the  after-acquired  title 
inures  Immediately  to  the  grantee  by  way  of 
estoppel,  and  he  cannot  elect  to  reject  the  title, 
and  recover  the  consideration  money  paid.  In 
an  action  for  breach  of  the  covenant  of  seisin. 
The  court  say,  qudtlng  from  Somes  v.  Skinner, 
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3  Pick.  52,  "that  the  general  principle  to  be 
deduced  from  all  the  authorities  Lb,  that  an  in- 
strument, which  legally  creates  an  estoppel 
to  a  party  undertaking  to  convey  real  estate, 
he  haying  nothing  in  the  estate  at  the  time  of 
the  conveyance,  but  acquiring  a  title  after- 
wards by  descent  or  purchase,  does  In  fact  pass 
an  Interest  and  a  title  from  the  moment  such 
estate  comes  to  the  grantor";  and  add:  "The 
plaintiff  by  taking  a  general  covenant  of  war- 
ranty, not  only  assented  to,  but  secured  and 
made  available  to  himself,  all  the  legal  con- 
sequences, resulting  from  the  covenant  Hav- 
ing therefore  under  his  deed,  before  the  com- 
mencement of  the  action,  acquired  the  seisin 
which  it  was  the  object  of  both  covenants  [the 
after-acquired  deeds]  to  secure,  he  could  be 
entitled  only  to  nominal  damages."  In  the 
case  last  cited  by  Washburn,  the  supreme  court 
of  Illinois  reviews  many  cases  on  the  sub- 
ject, including  the  case  from  Maine,  just  re- 
ferred to,  to  which  it  gives  full  sanction,  and 
concludes,  that  the  exception  to  the  general  rule 
as  to  damages  in  such  cases,  is  based  upon  the 
fact,  that  when  the  covenant  is  taken,  the  cov- 
enantee pays  the  money  with  the  design  of 
acquiring  title  to  the  land,  and  not  to  make  a 
loan,  and  when  he  has  obtained  what  he  pur- 
chased, he  has  sustained  no  injury.  Technic- 
ally there  has  been  a  breach  of  the  covenant, 
for  which  the  law  gives  a  right  of  recovery, 
but  having  the  title  for  which  he  contracted, 
be  can  only  recover  nominal  damages,— cit- 
ing Cotton  v.  Ward,  3  T.  B.  Mon.  304;  Reese  v. 
Smith,  12  Mo.  344;  Cornell  v.  Jackson,  8  Gush. 
506;  Morrison  v.  Underwood,  20  N.  H.  369;  8 
Sedg.  Dam.  8  976. 

Our  conclusion  is,  that  the  plaintiff,  on  the 
evidence,  was  not  entitled  to  more  than  nom- 
inal damages,  and  that  the  court  did  not  err 
In  setting  aside  said  judgment  and  giving  a 
new  trial  Affirmed. 


DAVIS  v.  CALDWELL. 
(Supreme  Court  of  Alabama.  June  7,  1895.) 
Advbrsk  Possession— Boundary. 
Where  a  landowner,  believing  that  his 
land  runs  to  a  certain  line,  retains  possession  np 
to  such  line,  which  is  on  the  land  of  an  adjoin- 
ing owner,  he  does  not  hold  adversely  to  such 
owner,  there  being  no  agreement  between  them 
that  snch  line  should  be  the  dividing  line  be- 
tween their  lands,  and  the  former  never  intend- 
ing to  claim  any  more  land  than  belonged  to 
him. 

Appeal  from  circuit  court,  Jackson  county; 
H.  c.  Speake,  Judge. 

Action  of  ejectment  by  Hamlin  Caldwell 
against  Til  man  P.  Davis.  Judgment  was 
rendered  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

After  the  Introduction  of  all  the  evidence, 
.  the  court,  at  the  request  of  the  plaintiff,  gave 
to  the  jury  the  following  written  charges: 
(1)  "If  Mr.  Boyd's  holding  was  intended  to  be 
to  the  true  section  line,  and  he  did  not  claim, 
or  intend  to  claim,  any  land  in  section  four, 


and  the  jury  are  satisfied  from  the  evidence 
that  the  land  claimed  is  in  section  four,  they 
should  find  for  the  plaintiff."  (2)  "If  the  line 
established  was  supposed  to  be  the  section 
line,  and  if  each  held  under  the  honest  be- 
lief that  the  line  was  the  true  section  line, 
and  It  now  appears  that  such  line  was  not 
the  true  line,  then  there  was  no  adverse  pos- 
session of  one  against  the  other."  The  de- 
fendant separately  excepted  to  the  giving  of 
each  of  these  charges,  and  also  separately 
excepted  to  the  court's  refusal  to  give  the 
following  written  charge  requested  by  him: 
"If  the  jury  believe  the  evidence,  they  should 
find  the  issues  in  favor  of  the  defendant." 
There  were  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  moved  the  court 
to  set  aside  said  verdict  and  judgment,  and 
grant  a  new  trial,  on  the  grounds  (1)  that  the 
verdict  was  unsupported  by  the  evidence; 
(2)  the  verdict  was  contrary  to  the  evidence; 
and  (3)  the  verdict  was  contrary  to  the 
charge  of  the  court  The  court  overruled 
this  motion,  and  the  defendant  duly  except- 
ed. Defendant  assigns  as  error  the  giving 
of  the  charges  requested  by  the  plaintiff,  the 
refusal  to  give  the  charge  asked  by  the  de- 
fendant, and  the  refusal  to  grant  the  motion 
for  a  new  trial. 

Martin  &  Bouldln,  for  appellant.  J.  E. 
Brown,  for  appellee. 

COLEMAN,  J.  Hamlin  Caldwell  sued  in 
ejectment  to  recover  a  small  strip  of  land  ly- 
ing within  and  along  the  boundary  of  frac- 
tional section  4,  and  adjacent  to  the  line  di- 
viding it  from  fractional  section  5.  The  evi- 
dence shows  that  the  land  sued  for  lay  with- 
in section  4.  The  defendant  entered  into 
possession,  under  a  purchase  and  deed  of 
conveyance  from  Jesse  Boyd,  about  five  years 
before  the  bringing  of  the  suit.  Boyd's  deed 
conveyed  only  lands  in  section  5.  and  none  in 
section  4.  Caldwell  and  Boyd  had  been  co- 
terminous landowners  for  more  than  20 
years,  the  former  claiming  possession  and 
ownership  of  the  lands  in  fractional  section 
4,  and  Boyd  in  fractional  section  5.  The  de- 
fendant relied  upon  the  statute  of  limitations 
of  10  years  as  a  bar  to  a  recovery,  and  to 
sustain  the  defense  offered  evidence  for  the 
purpose  of  showing  that  Boyd,  his  vendor, 
had  been  in  the  adverse  possession  of  the 
land  In  controversy  for  more  than  10  years. 
According  to  the  government  survey  and  the 
description  of  the  lands  In  the  deed  of  con- 
veyance to  him.  the  defendant  acquired  no 
right  or  interest  in  the  land.  The  question 
of  contention  is  whether,  by  agreement  or 
otherwise,  the  dividing  line  between  sections 
4  and  5,  fixed  by  government  survey,  as  be- 
tween Caldwell  and  Boyd,  had  been  chan- 
ged so  that  the  strip  would  pass  by  a  con- 
veyance of  section  5.  The  evidence  shows 
that  neither  Caldwell  nor  Boyd  had  ever  had 
the  line  between  them  surveyed,  nor  had 
there  been  any  controversy  or  dispute  in  re- 
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gard  to  the  line.  The  one  cleared  and  culti- 
vated up  to  a  hedge  or  fence  row  on  his  side, 
and  the  other  to  the  same  row  on  the  other 
side,  and  the  land  in  controversy  was  on 
that  side  of  the  hedge  or  row  cultivated  by 
Boyd.  The  rule  as  to  when  the  possession 
and  claim  of  a  coterminous  landowner  be- 
comes adverse  is  clearly  and  fully  stated  in 
the  case  of  Brown  v.  Cockerell,  33  Ala.  38,  as 
follows:  "If  a  party  occupies  land  up  to  a 
certain  fence,  because  he  believes  it  to  be 
the  line,  but  having  no  intention  to  claim  up 
to  the  fence,  if  it  should  be  beyond  the  line, 
an  indispensable  element  of  adverse  posses- 
sion is  wanting.  The  Latent  to  claim  does 
not  exist,  and  the  claim  which  is  set  up  is 
upon  the  condition  that  the  fence  is  upon  the 
line,  or,  if  the  fence  is  put  over  the  line  from 
mere  convenience,  the  occupation  and  exer- 
cise of  ownership  are  without  claim  of  title, 
and  the  possession  could  not  be  adverse." 
The  same  authority  recognizes  the  doctrine" 
that  when  parties  agree  upon  a  line  as  a  di- 
viding line,  and  each  claims  up  to  it,  the 
claim  becomes  adverse,  or,  where  one  coter- 
minous owner  builds  a  fence  as  a  dividing 
line,  and  claims  to  it,  as  such,  with  knowl- 
edge of  such  claim  by  the  other  coterminous 
owner,  the  claim  becomes  hostile.  In  Humes 
v.  Bernstein,  72  Ala.,  on  page  556,  the  rule  Is 
thus  stated:  "When  the  claim  is  the  result 
of  a  mistaken  belief  that  the  true  line  em- 
braces the  land  on  which  the  Improvement 
is  made,  but  with  no  intention  of  claiming 
if  not  within  the  area  covered  by  the  title, 
unless  possession  is  held  with  the  Intention 
of  claiming  the  property  without  regard  to 
the  title,  or  true  dividing  line,  such  posses- 
sion or  holding  Is  not  adverse,"  etc.  In  Alex- 
ander v.  Wheeler.  69  Ala.  332,  78  Ala.  167, 
the  rule  is  declared  as  follows:  "The  quo 
animo  or  intention  with  which  possession  is 
taken  and  held  by  a  defendant  must  always 
constitute  an  essential  consideration.  Hence, 
if  a  partition  fence  be  extended  by  one  of  the 
adjacent  owners  so  as  to  inclose  within  his 
Inclosure  a  portion  of  his  neighbor's  land, 
through  mere  Inadvertence,  or  Ignorance  of 
the  location  of  the  real  line,  •  •  *  intend- 
ing to  claim  adversely  only  to  the  real  bound- 
ary line,  wherever  it  might  be,  such  posses- 
sion would  not  be  adverse  or  hostile  to  the 
true  owner."  The  presumption  of  law  Is 
that  possession  Is  subordinate,  and  not  ad- 
verse, to  the  true  owner,  and  notice  in  some 
way  of  adverse  possession  must  be  brought 
home  to  the  true  owner.  There  Is  no  evi- 
dence of  an  express  agreement  or  under- 
standing between  Caldwell  and  Boyd  for  the 
establishment  of  a  dividing  line.  It  is  clear 
that  Boyd  held  the  land  in  controversy  for 
many  years  beyond  that  necessary  to  effect  a 
bar,  honestly  believing  that  the  fence  row 
was  the  dividing  line,  and  that  it  belonged  to 
him;  but  his  testimony  leaves  no  doubt  that 
he  never  Intended  to  claim  any  land  in  sec- 
tion 4,  and  held  possession  and  claimed  it 
believing  that  It  was  In  section  5,  and  con- 


tained In  his  deed,  and  that,  If  he  had  known 
it  was  not  in  section  5,  he  would  not  have 
claimed  it  If  the  evidence  of  the  witness 
Boyd  is  true,— and  there  is  nothing  to  contra- 
dict it— his  possession  was  not  adverse  to 
that  of  Caldwell.  Charge  number  1  given 
for  the  plaintiff  was  free  from  error. 

We  cannot  say- there  was  error  in  giving 
cnarge  number  2,  when  referred  to  the  evi- 
dence. Had  there  been  evidence  tending  u> 
show  that  the  hedgerow  was  established  as 
the  dividing  line  by  agreement  of  the  par- 
ties, or  that  Boyd  claimed  up  to  it  "without 
regard  to  the  title  or  true  dividing  line,"  as 
stated  In  Humes  v.  Bernstein,  supra, -the 
charge  should  have  been  refused.  But  as 
the  evidence  shows  that  his  claim  was  based 
entirely  upon  the  supposition  that  the  land 
was  in  section  5,  and  in  his  deed,  and  not  in- 
tending to  claim  It  as  his  own  if  in  fact  it 
was  in  section  4,  we  are  of  opinion  the  court 
was  justified  In  giving  the  charge.  The  ver- 
dict was  fully  supported  by  the  evidence, 
and  there  was  no  error  In  overruling  the  mo- 
tion for  a  new  trial.  Affirmed. 


PHILLIPS  et  al.  v.  AMERICUS  GUANO  CO. 
(Supreme  Court  of  Alabama.    June  11,  1895.) 
Action  on  Note— Variance — Written  Irstkb- 
ment — Secondary  Evidence. 

1.  Where  plaintiff  declared  on  a  note,  proof 
of  a  bond  is  a  fatal  variance. 

2.  A  party  in  possession  of  a  writing,  who 
does  not  produce  it  or  account  for  its  nonpro- 
duction,  should  not  be  allowed  to  prove  its  con- 
tents, though  the  opposite  party  did  not  give 
notice  to  produce  it 

Appeal  from  circuit  court,  Henry  county; 
J.  M.  Carmlchael,  Judge. 

Action  by  the  Amerlcus  Guano  Company 
against  William  Phillips  and  others  on  a 
note.  Judgment  was  rendered  for  'plaintiff, 
and  defendants  appeal.  Reversed. 

The  instrument  introduced  in  evidence  in 
support  of  the  complaint  was  a  bond,  or  in- 
strument under  seal.  Defendants  assign  as 
error,  among  other  things,  the  refusal  of  the 
court  to  give,  at  their  request  the  general 
affirmative  charge  In  their  behalf. 

The  authorities  cited  on  appellants'  brief 
to  the  proposition  that  there  was  a  fatal  vari- 
ance between  the  complaint  and  the  proof  in 
support  thereof  are  as  follows:  Harold  v. 
Jones  (Ala.)  11  South.  747;  Wilkinson  v. 
King,  81  Ala.  156,  8  South.  189;  Railroad  Co. 
v.  Winn,  93  Ala.  306,  9  South.  509;  Railroad 
Co.  v.  Thomas,  83  Ala.  843,  3  South.  802; 
Railroad  Co.  v.  Grabfelder,  83  Ala.  201,  3 
South.  432;  Kennedy  v.  Railroad  Co.,  74  Ala. 
430;  Dunton  v.  Keel,  95  Ala.  159,  10  South. 
333. 

T.  W.  Espy,  for  appellants.  P.  A.  Mc- 
Danlel,  for  appellee. 

HEAD,  J.  The  plaintiff  (appellee)  declar- 
ed upon  a  promissory  note.  The  Instrument 
Introduced  in  support  of  the  complaint  Is  a 
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■pedalty.  There  la  no  plea  of  the  general 
issue  set  out  In  the  record,  bat  the  judg- 
ment entry  recites  that  Issue  was  joined  upon 
the  plea  of  the  general  issue  and  the  de- 
fendants' special  plena  It  must  therefore 
be  so  taken.  This  being  the  case,  the  vari- 
ance was  fatal,  and  defendants  were  enti- 
tled to  the  general  charge  requested  by  them, 
and  which  the  court  refused.  See  authori- 
ties on  brief  for  appellants. 

As  the  plaintiff  made  out  no  case,  the  cause 
is  not  in  a  condition  that  we  can  properly 
pass  on  the  other  questions  presented  by  the 
record.  We  remark,  however,  that,  the  writ- 
ten order  sent  by  Gamble  to  the  plaintiff  for 
the  fertiliser  being  In  its  possession,  in  or- 
der to  get  the  benefit  of  it  the  plaintiff  should 
have  produced  the  writing,  or  accounted  for 
its  nonproductlon.  Without  accounting  for 
its  absence,  secondary  evidence  of  its  con- 
tents was  Inadmissible;  and  this  without  re- 
gard to  whether  defendants  gave  plaintiff  no- 
tice to  produce  it  or  not 

There  were  four  questions  presented  under 
the  special  pleas,  vis:  Under  the  first  plea, 
whether  Gamble  sold  the  fertilizer  to  de- 
fendants, and.  If  so,  whether  he  had  license 
to  sell  commercial  fertilizer;  under  the  second 
plea,  whether  there  was  a  tag  on  the  guano 
at  the  time  of  the  sale,  as  required  by  law, 
which  Involves  the  question  whether  the  law 
of  Alabama,  under  the  facts  of  the  case,  re- 
quired a  tag  In  order  to  entitle  the  plaintiff 
to  recover;  under  the  third  plea,  whether 
Gamble  sold  the  fertilizer  to  the  defendants 
in  bags  or  sacks,  and,  if  so,  whether  at  the 
time  of  the  sale  there  was  branded  upon  or 
attached  to  the  bags  or  sacks  a  true  analysis 
of  such  fertilizer,  as  claimed  by  the  manu- 
facturer, showing  the  percentage  of  valuable 
elements  such  fertilizer  contained,  as  required 
by  section  143  of  the  Code  of  1886  (and  this 
also  involves  the  question  whether  the  re- 
quirements of  said  section  143,  under  the  facts 
of  the  case,  apply,  in  order  to  entitle  plain- 
tiff to  recover);  and,  under  the  fourth  plea, 
whether  defendants  received  the  guano  which 
constituted  the  consideration  of  the  note  or 
bond.  If  the  case  shall  be  again  tried  upon 
these  pleas,  the  court  may  avoid  error  by 
confining  the  evidence  and  instructions  to  the 
issues  thus  presented.  Reversed  and  remand- 
ed. 


PELICAN  INS.  CO.  v.  SMITH. 
(Supreme  Court  of  Alabama.    June  11,  1895.) 
Insurancb — Conditions  of  Poliot— Ownership. 

Where  a  wife  was  owner  of  a  business 
carried  on  under  the  name  S.  &  Co.,  and  her 
husband  represented  in  an  application  for  in- 
surance on  the  property  of  the  business  that  he 
was  owner,  the  application  requiring  a  truth- 
ful statement  of  the  ownership  of  the  insured 
pioperty,  the  wife  cannot  recover  on  a  policy  is- 
sued in  the  name  8.  &  Co.  Pelican  Ins.  Co.  v. 
Smith.  9  South?  327,  92  Ala.  428,  affirmed. 

Appeal  from  circuit  court,  Dale  county;  J. 
M.  Carmicbael,  Judge. 


Action  by  Mary  W.  Smith  against  the  Peli- 
can Insurance  Company  on  a  fire  insurance 
policy.  Judgment  was  rendered  for  plaintiff, 
and  defendant  appeals.  Reversed. 

J.  W.  Foster  and  J.  D.  Gardner,  for  appel- 
lant   H.  L.  Martin,  for  appellee. 

BRICK  ELL,  C.  J.  This  case  has  been  be- 
fore the  court  at  a  former  term,  and  the  deci- 
sion Is  reported.  Pelican  Ins.  Co.  v.  Smith, 
92  Ala.  428,  9  South.  327.  The  principle  con- 
trolling the  decision  Is  that  the  application 
for  the  Insurance  and  the  policy  required 
from  the  applicant  a  full  and  truthful  state- 
ment of  the  ownership  of  the  property  Insur- 
ed. If  the  applicant  was  acting  as  agent  of 
nls  wife  (the  present  plaintiff),  having  In 
himself  no  Interest  In  the  property,  he  was 
under  the  duty  of  stating  the  fact.  Not  hav- 
ing stated  it,  but  having  affirmed  positively 
that  he  was  the  owner  of  the  property,— of 
the  storehouse,— the  owner  of  the  fee,  the 
plaintiff  could  not  recover  on  evidence  that 
she  was  the  owner,  and  that  in  taking  the 
Insurance  he  was  acting  as  her  agent.  It 
Is  clear  that  the  agent  of  the  appellant  taking 
the  application  had  no  notice  or  information 
of  the  title  of  the  plaintiff,  nor  any  reason  to 
suppose  that  the  applicant  was  acting  for  her, 
and  not  for  himself  solely.  These  are  the 
controlling  facts  as  they  appeared  from  the 
evidence  on  the  last  trial,  as  they  were  the 
controlling  facts  of  the  record  when  the  for- 
mer decision  was  pronounced.  Adherence  to 
that  decision,  and  to  the  indisputable  princi- 
ple on  which  It  rests,  compels  a  reversal  of 
the  Judgment  of  the  circuit  court  Without 
considering  the  several  assignments  of  error 
particularly,  It  is  enough  to  say  there  was 
error  In  the  refusal  to  give,  at  the  instance  of 
the  defendant,  the  general  affirmative  charge. 
Reversed  and  remanded. 


THOMPSON  et  aL  v.  UNION  WAREHOUSE 
CO. 

(Supreme  Court  of  Alabama.   June  11,  1895.) 

Mortgages  —  Right  to  Crop— Bailment— Title 
to  Goods— Bailee's  Defense  iw  Detinue. 

1.  Where  a  landowner  executed  a  mortgage 
on  the  land,  and  afterwards  one  on  the  crop,  for 
advances  to  enable  him  to  raise  the  crop,  and. 
on  default,  surrendered  possession  of  the  land 
to  the  mortgagee  thereof,  who  appointed  him  his 
agent  to  gather  the  crop,  the  crop  belongs  to  the 
mortgagee  of  the  land,  as  against  the  mortgagee 
of  the  crop,  though  the  former,  before  taking 
possession,  received  in  payment  for  provisions 
part  of  the  money  advanced  by  the  latter,  know- 
ing the  purpose  for  which  it  was  advanced,  and 
that  it  was  secured  by  a  mortgage  on  the  crop. 

2.  A  bailee  sued  in  detinue  may  assert  the 
title  of  the  bailor,  though  the  bailor  is  surety  on 
his  forthcoming  bond. 

Appeal  from  circuit  court,  Montgomery 
county;  John  R.  Tyson,  Judge. 

Action  of  detinue  by  W.  1.  R.  Thompson 
&  Co.  against  Union  Warehouse  Company. 
Judgment  was  rendered  for  defendant,  by 
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direction  of  the  court,  and  plaintiffs  appeal. 
Affirmed. 

Graham  &  Steiner,  for  appellants.  W.  A, 
Gunter,  for  appellee. 

HEAD,  J.  Detinue  by  appellants  for  three 
hales  of  cotton.  One  Chesson,  being  the 
owner  and  in  possession  of  certain  lands,  on 
the  21st  day  of  December,  1892,  executed  a 
mortgage  thereon  to  J.  R.  Warren  &  Co.,  to 
secure  two  notes  for  $1,000  each,  the  one 
payable  October  5,  1893,  and  the  other  No- 
vember 5,  1893.  Upon  default  in  the  pay- 
ment of  either,  Warren  ft  Co.  were  author- 
ized to  take  possession  of  the  lands  and  sell 
the  same  for  the  payment  of  the  mortgage 
debt  Default  was  made  in  the  payment  of 
the  first  note,  and  on  the  10th  of  October, 
1893,  Chesson,  the  mortgagor,  surrendered 
possession  of  the  land,  with  the  crops  grow- 
ing thereon,  to  Warren  &  Co.,  under  their 
mortgage.  Warren  ft  Co.  then  appointed 
Chesson  their  agent  to  gather  the  crops  for 
them,  and  under  this  agency  he  gathered  the 
three  bales  of  cotton  in  controversy,  and 
stored  them  in  appellee's  warehouse  for 
Warren  &  Co.,  where  they  remained  until 
seized  under  the  writ  in  detinue  in  this  case. 
On  the  14th  March,  1893,  Chesson  executed 
a  mortgage  to  the  appellants,  Thompson  ft 
Co.,  upon  the  crops  to  be  grown  by  him  up- 
on said  lands  during  that  year,  to  secure  a 
note  then  given  for  supplies  to  enable  him 
to  make  a  crop  tbat  year.  This  note  was 
made  payable  October  1,  1893,  and  the  mort- 
gagees were  given  power  to  take  possession 
and  sell  on  default  It  is  upon  this  mort- 
gage title  that  appellants  seek  to  recover  the 
cotton  In  controversy  from  the  bailee  of  War- 
ren ft  Co.  We  think  the  action  cannot  be 
maintained,  upon  well-known  principles  of 
law.  By  the  default  of  the  mortgagor,  the 
Warren  mortgage  became  discharged  of  its 
condition  on  October  5,  1893,  and  the  estate 
of  the  mortgagees  became  absolute,  subject 
only  to  an  equity  in  the  mortgagor  to  redeem 
the  forfeiture,  which  a  chancery  court,  to 
prevent  hardship  and  injustice,  would  raise 
and  enforce  on  application.  Warren  ft  Co. 
were  tben  absolutely  entitled  to  the  land, 
and  Its  possession,  as  of  their  title  of  Decem- 
ber 21,  1892,  created  by  the  execution  of  the 
mortgage.  This  carried  with  it  everything 
constituting  a  part  of  the  freehold  at  the 
time  of  the  forfeiture;  for  Instance,  the  crops 
then  growing  upon  the  land.  There  was  no 
possession  of  the  lands  or  crops  adverse  to 
them,  as  in  the  cases  of  Cooper  v.  Watson, 
73  Ala.  252,  where  a  futile  effort  was  made 
to  draw  in  question  a  disputed  title  to  land 
In  an  action  of  detinue  for  timber  cut  from 
it;  and  Hooper  v.  Payne,  94  Ala.  223,  10 
South.  431,  where  there  was  an  adverse 
claim  and  possession  of  the  cotton  at  the 
time  it  was  grown  and  severed.  Here  the 
possession  of  the  land  was  in  Chesson.  the  j 
mortgagor,  who  held  it  in  strict  subordina-  | 


tion  to  the  Warren  mortgage,  and  volunta- 
rily surrendered  it  to  the  mortgagees  upon 
the  forfeiture  of  the  condition,  together  with 
the  cotton  in  controversy  then  growing  there- 
on, and  which  was  by  him  thereafter  severed 
from  the  freehold,  not  as  his  own,  but  ex- 
pressly for  the  mortgagees,  under  the  agency 
which  had  been  created.  There  was  no  con- 
troversy as  to  the  title  to  the  land,  or  its 
possession.  The  principles  of  law  which  vest 
the  superior  right  in  the  mortgagees  of  the 
land,  under  these  facts,  are  elementary,  and 
we  need  not  cite  authorities  in  their  sup- 
port It  follows  that  the  title  of  appellants, 
Thompson  ft  Co.,  to  the  cotton,  cannot  pre- 
vail in  this  action  over  that  of  Warren  ft  Co. 

Clearly,  a  bailee  sued  in  detinue  may  de- 
fend upon  the  title  of  his  bailor,  and  It 
makes  no  difference  that  the  bailor  aided  in 
the  defense  by  becoming  surety  on  the  forth- 
coming bond  given  by  the  bailee.  The  au- 
thorities cited  by  appellants'  counsel  on  this 
point  have  no  application.  Nor  do  we  think 
that  the  fact  that  a  part  of  the  money  ad- 
vanced by  Thompson  ft  Co.  to  Chesson,  un- 
der said  note  and  mortgage  given  to  them, 
was  paid  by  Chesson  to  said  Warren  ft  Co. 
some  time  previous  to  the  10th  day  of  Octo- 
ber, 1893,  by  check  for  f  117  drawn  by  Ches- 
son on  Thompson  &  Co.,  and  payable  to  War- 
ren ft  Co.  in  September,  1893,  for  provisions, 
etc.,  which  he  was  using  for  the  purpose  of 
making  a  crop  on  said  lands  during  the  year 
1893,  and  that  Warren  ft  Co.  knew  that  Ches- 
son had  executed  to  Thompson  ft  Co.  a  mort- 
gage upon  the  crops  for  the  purpose  of  secur- 
ing the  payment  of  the  said  mortgage,  In  any 
wise  estopped  Warren  ft  Co.  to  assert  their 
superior  title  to  the  cotton.  There  is  no  ques- 
tion raised  of  notice  of  the  execution  and 
existence  of  the  Warren  mortgage  on  the 
part  of  Thompson  ft  Co.  The  authority  cited 
by  appellants'  counsel  (Bigelow,  Fraud,  Ed. 
1887,  p.  187)  is  foreign  to  the  subject  Af- 
firmed. 


JACKSON  v.  SHEFFIELD. 

(Supreme  Court  of  Alabama.   June  11,  1895.) 

Homestead — Right  op  Widow  to  Allotment. 

The  existence  of  a  jndgment  lien  on  prop- 
erty superior  to  the  homestead  right  of  the  wid- 
ow does  not  deprive  the  widow  of  the  right  to  a 
homestead  allotment 

Appeal  from  probate  court,  Marshall  coun- 
ty; J.  L.  Burke,  Special  Judge. 

The  appellee,  Mary  A.  Sheffield,  filed  her 
petition  in  the  probate  court  of  Marshall 
county,  praying  for  the  allotment  to  her  of  a 
homestead  in  the  lands  of  James  L.  Sheffield, 
deceased;  she  being  the  widow  of  said  James 
L.  Sheffield.  Upon  the  filing  of  this  petition, 
the  court  appointed  commissioners  to  allot 
and  set  apart  a  homestead  to  the  petitioner; 
and  upon  the  coming  in  of  tlielr  report,  set- 
ting apart  and  alloting  to  her  the  lands  de- 
scribed in  her  petition  as  a  homestead,  the 
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appellant,  James  L.  Jackson,  filed  his  several 
exceptions  to  the  allotment  of  the  homestead 
to  the  said  Mary  A.  Sheffield.  Said  Jackson 
alleged  In  his  exceptions  that  he  was  a  judg- 
ment creditor  of  the  said  James  L.  Sheffield, 
deceased,  and  assigned  as  grounds  of  his 
several  exceptions  (1)  that  the  said  home- 
stead cannot  he  assigned  In  property  covered 
by  a  Hen;  (2)  that  he,  as  a  judgment  creditor, 
bad  filed  his  judgment  in  the  probate  court 
of  the  county,  which  was  therefore  a  lien 
on  all  the  property  formerly  owned  by  the 
said  James  L.  Sheffield;  (3)  that,  at  the  time 
of  the  allotment  by  the  commissioners,  there 
had  been  levied  on  said  lands  by  the  sheriff 
an  execution,  which  had  been  regularly  is- 
sued on  his  judgment  against  the  said  James 
L.  Sheffield;  and  (4)  that  said  allotment  was 
not  made  in  subordination  to  the  rights  of 
said  Jackson,  as  such  judgment  creditor  of 
■Tames  L.  Sheffield.  The  petitioner  moved 
tbe  court  to  strike  the  exceptions  of  Jackson 
from  the  files  of  the  court,  on  the  ground  that 
they  constituted  no  ground  for  setting  aside 
tbe  allotment  made  by  the  commissioners. 
Upon  the  hearing  of  this  motion,  the  court 
granted  the  same,  and  ordered  the  exceptions 
of  said  Jackson  stricken  from  the  files.  Jack- 
son prosecutes  the  present  appeal,  and  as- 
signs as  error  the  ruling  of  the  court  In  strik- 
ing his  exceptions  from  the  files  of  the  court. 

Lnsk  A  Bell,  for  appellant  O.  D.  Street, 
for  appellee. 

HEAD,  J.  It  Is  very  clear  that  the  probate 
court  was  without  authority  or  jurisdiction 
to  take  cognizance  of,  and  adjudicate,  such 
a  demand  as  the  appellant  propounded  in  this 
case.  If  It  be  conceded  that  he  had  a  judg- 
ment lien  upon  the  land  superior  to  the  home- 
stead right  of  the  widow,  that  furnished  no 
reason  why  the  land  should  not  be  allotted  as 
a  homestead,  for  It  would  still  remain  sub- 
ject to  the  lien  notwithstanding  the  allotment 
For  aught  the  probate  court  could  know,  or 
had  any  Jurisdiction  to  ascertain,  the  land 
allotted  was  worth  largely  more  than  the 
judgment  debt  or  there  may  have  been  other 
Hens  of  equal  or  paramount  right  to  the  ap- 
pellant's. Shall  these  Hens  deprive  the  widow 
of  an  allotment  of  homestead,  whereby  her 
rights,  as  against  the  heirs  and  administra- 
tor, may  be  understood  and  enjoyed?  If  a 
Hen  for  |150  bars  the  right  of  allotment,  a 
lien  for  $1  possesses  the  same  potency.  Man- 
ifestly, the  probate  court  Is  no  place  to  enter 
upon  such  Inquiries.  Suppose  a  half  dozen 
alleged  Hen  holders  had  intervened,  and,  dis- 
puting priority  of  right  among  themselves, 
had  objected  to  the  allotment  or  asked  that 
it  be  made  subject  to  their  priorities;  could 
it  be  contended  that  the  probate  court  was 
invested  with  jurisdiction,  In  such  a  proceed- 
ing, to  settle  such  rights?  That  it  has  no 
such  jurisdiction  is  too  plain  for  serious  con- 
troversy. The  Judgment  of  the  probate  court 
Is  affirmed.  Affirmed. 


HUNTER  v.  SHELBY  IRON  GO. 
(Supreme  ■  Court  of  Alabama.  June  5,  1895.) 
Foreclosure — Conclusiveness  or  Dkckke. 
Where  an  administrator  was  regularly 
before  the  court  in  a  foreclosure  suit,  his  succes- 
sor cannot,  in  ejectment  by  him  against  the  pur- 
chaser at  the  foreclosure  sale,  claim  that  the 
foreclosure  decree  is  invalid  because  the  admin- 
istrator failed  to  answer,  and  no  decree  pro  con- 
fesso  was  taken  against  him. 

Appeal  from  circuit  court,  Shelby  county; 
Leroy  F.  Box,  Judge. 

Action  of  ejectment  by  George  Hunter,  ad- 
ministrator de  bonis  non  of  Edward  Moss, 
against  the  Shelby  Iron  Company.  Judg- 
ment was  rendered  for  defendant  and  plain- 
tiff appeals.  Affirmed. 

After  the  Introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  defendant 
gave  the  general  affirmative  charge  in  Its  be- 
half, and  to  the  giving  of  this  charge  the 
plaintiff  duly  excepted. 

W.  S.  Cary  and  H.  E.  Reynold,  for  appel- 
lant Peters,  Wilson  &  Lyman,  for  appellee. 

COLEMAN,  J.  The  plaintiff,  as  adminis- 
trator do  bonis  non  of  the  estate  of  Edward 
Moss,  sued  In  ejectment  to  recover  of  defend- 
ant a  certain  lot  or  parcel  of  land  of  which 
intestate  died  seised  and  possessed.  The  de- 
ceased died  some  10  or  12  years  prior  to  the 
bringing  of  the  present  action,  and  left  sur- 
viving him  his  widow  and  three  children. 
The  widow  died  a  few  years  after  the  death 
of  her  husband,  leaving  the  three  children 
surviving  her.  In  defense  of  the  action,  the 
defendant  Introduced  In  evidence  the  pro- 
ceeding in  the  chancery  court,  which  showed 
a  bill  filed  by  the  Shelby  Iron  Company  to 
foreclose  certain  mortgages  executed  by  the 
deceased  upon  the  lands  In  controversy.  The 
three  children  and  the  then  administrator 
were  made  parties  defendant  to  the  biU,  and 
brought  Into  court  by  regular  service.  The 
chancery  court  ascertained  the  mortgage  In- 
debtedness, and  decreed  a  foreclosure  of  the 
mortgages  and  sale  of  the  land.  The  defend- 
ant the  Shelby  Iron  Company,  purchased 
the  lands,  and,  under  the  orders  of  the 
court,  the  register  In  chancery  executed  a 
deed  of  conveyance,  In  all  respects  regular, 
to  the  purchaser.  This  summary  statement 
of  the  facts  Is  sufficient  to  show,  without 
more,  that  the  defendant  was  entitled  to  the 
affirmative  charge.  It  may  be  more  satis- 
factory to  counsel  to  revert  to  one  or  two 
principles  of  law.  Upon  the  death  of  the 
ancestor,  the  legal  title  to  the  lands,  In  a 
court  of  equity,  vested  In  the  heirs.  They 
represented  the  legal  title  In  the,  foreclos- 
ure suit,  and  the  administrator  was  a  prop- 
er and  necessary  party  In  that  proceed- 
ing. Dooley  v.  Villalonga,  61  Ala.  129;  Jones 
v.  Richardson,  85  Ala.  403,  5  South.  104. 
With  these  parties  before  the  court,  the  legal 
title  passed  by  the  decree  and  the  deed  of 
conveyance  to  the  purchaser.  Neither  the 
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fact  that  the  administrator  failed  to  an- 
swer the  bill,  nor  the  farther  fact  that  no 
decree  pro  confesso  was  taken  against  him, 
renders  the  foreclosure  decree  less  conclu- 
sive on  a  collateral  proceeding  like  the  pres- 
ent The  heirs  and  the  administrator  were 
parties  regularly  in  court  in  that  proceeding, 
and  were  bound  by  every  order  and  decree 
made  in  the  cause  to  its  final  conclusion.  An 
appeal  was  the  only  remedy  to  correct  irreg- 
ularities or  errors  of  the  court  So  long  as 
the  chancery  decree  remains  in  force,  It  Is 
conclusive  on  all  the  parties  to  the  suit  and 
the  Interest  represented  by  them.  To  entitle 
the  plaintiff  to  recover,  he  must  recover  up- 
on the  legal  title  of  his  intestate.  This 
has  been  divested  by  a  court  of  chancery 
having  jurisdiction  both  of  the  subject-mat- 
ter and  of  the  persons  representing  the  legal 
and  equitable  estate  of  the  intestate,  and  in- 
vested in  the  defendant  by  the  decree  of 
the  court  and  register's  deed.  The  general 
charge  was  properly  given  for  the  defendant 
Affirmed. 


WOODS  v.  MONTEVALLO  COAL  As 
TRANSPORTATION  CO. 
(Supreme  Court  of  Alabama.   June  11, 1895.) 
Decree  against  Infant — Failure  to  Serve— 
Appointment  or  Guardian  ad  Litem. 
Where,  in  an  action  against  a  nonresi- 
dent infant  to  enjoin  the  prosecution  of  an  eject- 
ment suit,  the  record  fails  to  show  that  an  order 
of  publication  was  made,  or  that  a  guardian  ad 
litem  was  appointed  for  defendant,  but  only 
shows  that  her  next  friend  in  the  ejectment  suit 
styling  himself  "guardian  ad  litem/*  defended  in 
her  behalf,  a  decree  for  plaintiff  is  void  for  want 
of  jurisdiction  of  defendant 

Appeal  from  chancery  court,  Shelby  county; 
S.  K.  McSpadden.  Chancellor. 

Bill  by  the  Montevallo  Coal  &  Transporta- 
tion Company  against  Taby  Woods  to  enjoin 
the  prosecution  of  an  ejectment  suit  A  de- 
cree was  rendered  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

W.  S.  Cary,  for  appellant  Tompkins  & 
Troy  and  Henry  Wilson,  for  appellee. 

BRICKELL,  0.  J.  There  is  an  error  ap- 
parent on  the  face  of  the  record,  not  affecting 
the  conclusions  of  the  chancellor  as  to  the 
equities  of  the  parties,  and  which  could  not 
have  intervened  if  his  attention  had  been 
directed  to  the  regularity,  or  rather  to  the 
want  of  all  regularity,  in  the  mode  of  bring- 
ing the  material  defendant  before  the  court 
The  defendant  was  an  infant  residing  with- 
out the  state,  and  it  was  only  by  publication 
In  the  mode  prescribed  by  the  statute,  and 
the  subsequent  appointment  of  a  guardian  ad 
litem  for  her,  in  conformity  to  the  rules  of 
chancery  practice,  that  the  court  could  ac- 
quire jurisdiction  to  render  a  decree  against 
her,  not  infected  with  error.  When  a  decree 
against  an  infant  defendant  Is  assailed  on 
error,  the  uniform  ruling  of  the  000x1  has 


been  that  it  cannot  be  supported  unless  the 
record  shows  affirmatively  that  in  the  pre- 
cise mode  the  statutes  and  rules  of  practice 
prescribe,  the  infant  has  been  brought  be- 
fore the  court,  and  to  represent  and  defend  in 
his  behalf  a  guardian  ad  litem  has  been  ap- 
pointed. Rowland  v.  Jones,  62  Ala.  322,  and 
authorities  cited.  The  record  does  not  dis- 
close that  an  order  of  publication  was  made 
as  to  the  infant  defendant  or,  if  such  order 
was  made,  that  there  was  compliance  with 
ft  and  that  a  guardian  ad  litem  was  ap- 
pointed to  represent  and  defend  for  her.  All 
that  appears  is  that  her  next  friend  in  the 
action  of  ejectment  in  which  the  judgment 
sought  to  be  enjoined  was  rendered  appeared 
of  his  own  will,  and.  styling  himself  "guard- 
ian ad  Litem,"  made  defense  for  her.  The 
whole  proceeding  was  irregular,  and  the  ir- 
regularity compels  a  reversal  of  the  decree. 
It  may  be  this  conclusion  will  necessitate  re- 
taking the  testimony,  as  it  of  necessity  opens 
the  door  for  the  introduction  of  further  evi- 
dence by  the  appellant  It  would  be  a  de- 
parture from  the  practice  of  the  court  to  con- 
sider and  express  an  opinion  upon  the  merits 
of  the  case.  Reversed  and  remanded. 


FLORENCE  BLDG.  &  INV.  ASS'N  t. 
SCHALL  et  aL 
(Supreme  Court  of  Alabama.    June  11,  1895.) 

Ejectment  —  Plaintiff's  Proof  —  Foreclosure: 
of  Mechanic's  Lien — Judgment  on  Ver- 
dict—Verification of  Lien. 

1.  In  ejectment,  plaintiff  must  show  a  chain 
of  title  from  a  grantor  in  possession,  or  from 
the  government. 

2.  Where,  in  ejectment,  both  parties  claim 
from  a  common  source,  plaintiff  need  not  prove 
title  back  of  such  source. 

3.  Where,  in  a  suit  to  foreclose  a  mechan- 
ic's lien,  the  jury  found  for  plaintiff,  and  as- 
sessed his  damages,  but  made  no  finding  as  to 
the  lien,  it  was  error  for  the  court,  without 
taking  proof  of  facts  necessary  to  constitute  a 
lien,  to  enter  judgment  that  a  lien  attached  to 
the  land,  the  existence  of  a  lien  being  in  issue. 

4.  Under  Code,  8  3022,  requiring  an  account 
for  a  mechanic's  lien  to  be  verified  by  the  claim- 
ant, or  some  person  having  knowledge  of  the 
facts,  an  affidavit  by  claimants  that  the  account 
is  correct  and  true,  "to  the  best  of  their  knowl- 
edge and  belief,"  is  insufficient. 

Appeal  from  district  court,  Lauderdale 
county;  W.  P.  Chitwood,  Judge. 

Action  of  statutory  ejectment  by  Charles 
Scka.ll  and  others  against  the  Florence  Build- 
ing &  Investment  Company.  Judgment  was 
rendered  for  plaintiffs,  by  direction  of  the 
court  and  defendant  appeals.  Reversed, 

C.  E.  Jordan  and  Simpson  &  Jones,  for 
appellant.    Pickett  &  Crow,  for  appellees. 

HEAD,  J.  Statutory  real  action  by  appel- 
lees to  recover  two  city  lota  Plea,  not  guilty. 
The  plaintiffs  claim  title  under  a  sheriff's 
deed  made  on  the  4th  day  of  November,  1889, 
in  pursuance  of  a  sale,  under  execution  is- 
sued on  a  judgment  which  they  obtained  on 
the  6th  day  of  September,  1889,  against  W. 
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O.  Coleman.  They  Introduced  this  Judgment 
and  sheriff's  deed,  and  also  conveyances  of 
the  two  lots  to  Coleman  by  the  Florence 
Land,  Mining  &  Manufacturing  Company, 
executed  In  November,  1888,  and  rested.  At 
this  point  defendants  moved  to  exclude  the 
evidence  on  the  ground  that  plaintiffs  had 
not  shown  title,  and  excepted  to  the  over- 
ruling of  their  motion.  The  exception  was 
well  taken.  The  plaintiffs  had  shown  no 
title  whatever  in  the  Florence  Land,  Mining 
&  Manufacturing  Company,  and  no  posses- 
sion in  that  company  or  Coleman.  In  order 
to  make  out  their  case,  they  should  have 
shown  a  regular  chain  of  title  back  to  some 
grantor  In  possession,  or  to  the  government. 
But  after  the  overruling  of  its  motion  the  de- 
fendant went  further,  and  showed  that  it 
claimed  title  from  Coleman  also,  and  intro- 
duced a  deed  from  him  and  his  wife,  to  the 
lots,  to  itself,  executed  on  the  14th  day  of 
November,  1888.  This  was  an  admission  that 
Coleman  had  title,  and  It  must  be  so  assum- 
ed. It  is  observed  that  defendant's  deed 
from  Coleman  is  prior  in  time  to  the  plain- 
tiffs* judgment  and  sheriff's  deed.  The  plain- 
tiffs insist  upon  priority  of  right  by  the  al- 
legation that  their  judgment  and  execution 
sale  were  in  the  enforcement  of  a  mechanic's 
and  material  man's  lien  on  the  lots,  which 
antedated  the  deed  of  Coleman  to  the  de- 
fendant The  complaint  in  that  action 
against  Coleman,  sets  forth  the  facts  essen- 
tial to  the  creation  of  such  a  lien,  and  prays 
that  such  be  declared  and  enforced.  The 
judgment  entry,  after  a  manner,— whether 
legally  sufficient,  or  not  in  form  and  proce- 
dure, we  need  not  now  decide,— declares  that 
a  mechanic's  Hen  "attaches  on  the  land." 
The  case  was  tried  by  a  Jury,  who  found  for 
the  plaintiffs,  and  assessed  their  damages, 
but  returned  no  finding  at  all  in  reference  to 
the  asserted  lien.  The  court,  without  taking 
proof,  so  far  as  the  record  discloses,  of  the 
facts  essential  to  constitute  a  lien,  but  upon 
the  mere  allegations  of  the  complaint  which 
were  in  Issue  between  the  parties,  declared, 
in  Its  judgment  that  a  Hen  attaches  on  the 
land.  But  aside  from  this,  there  is  another 
defect  fatal  to  the  validity  of  the  lien.  The 
account  which  was  filed  In  the  probate  court, 
in  attempted  pursuance  of  the  statute,  was 
not  verified  as  the  statute  requires.  Section 
3022  of  the  Code  requires  that  it  shall  be 
verified  by  the  oath  of  the  claimant,  or  some 
other  person  having  knowledge  of  the  facts. 
The  plaintiffs  did  make  an  affidavit  to  the 
account  which  they  filed,  but  they  deposed 
merely  that  it  was  correct  and  true  "to  the 
best  of  their  knowledge  and  belief.''  We 
held  in  Corrugating  Co.  v.  Thacher,  87  Ala. 
458.  6  South,  368,  that  an  affidavit  of  this 
character,  made  by  the  claimant  was  in- 
sufficient, and  fatal- to  the  validity  of  the 
lien.  And  such  is  undoubtedly  the  law.  It 
is  contended  for  the  plaintiffs  that  the  pro- 
ceeding In  the  suit  against  Coleman  to  en- 
force the  lien  was  In  rem,  and  as  the  com- 


plaint contained  the  jurisdictional  allegations, 
and  the  court  exercised  jurisdiction,  it  will 
be  conclusively  presumed,  on  collateral  at- 
tack, that  the  jurisdictional  facts  existed. 
But  all  inquiry  upon  that  contention  Is  fore- 
closed by  section  8030  of  the  Code,  which 
provides  that  "in  such  actions,  all  persons 
Interested  in  the  matter  in  controversy  or  In 
the  property  charged  with  the  lien,  may 
be  made  parties;  but  such  as  are  not  made 
parties  shall  not  be  bound  by  the  judgment 
or  proceeding."  The  defendant  was  not  made 
a  party  to  the  proceeding  and  is  not  now 
bound  by  it  The  general  charge  requested 
by  the  defendant  ought  to  have  been  given. 
The  judgment  will  be  reversed,  and,  as  it  Is 
manifest  the  plaintiffs  can  In  no  event  re- 
cover, a  judgment  will  be  here  rendered  In 
favor  of  the  defendant  Reversed  and  ren- 
dered. 


HOLEBBOOK  v.  STATE. 
(Supreme  Court  of  Alabama.  June  6,  1895.) 
Larcbny — Rightful  Possession. 
Where  defendant  was  given  property  by 
the  prosecuting  witness  to  deliver  at  the  hit- 
ter's house,  and  defendant  sold  it  be  is  guilty  of 
larceny. 

Appeal  from  circuit  court,  Jackson  county; 
J.  A  Bilbro,  Judge. 

Frank  Holebrook  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

Sam  W.  Tate,  for  appellant  W.  0.  Fltts, 
Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  con- 
victed of  petit  larceny.  The  evidence  tend- 
ed to  show  that  the  defendant  was  employed 
by  one  Wigglnton  to  carry  him  from  his 
home  by  conveyance  to  the  depot  where  he 
intended  to  board  a  train.  Arriving  at  the 
depot  Wigglnton  left  with  the  defendant  a 
quilt  to  be  returned  to  his  home,  which  the 
defendant  agreed  to  do.  The  defendant  car- 
ried the  quilt  to  a  store,  and  traded  It  off  for 
an  amount  much  less  than  its  value.  The 
defendant  requested  the  court  to  charge  the 
jury  that:  "If  the  Jury  believe  from  the  evi- 
dence that  the  witness  Wigglnton  delivered 
the  quilt  to  the  defendant  to  be  conveyed 
back  to  WIgginton's  home,  and  that  the  quilt 
was  received  by  the  defendant  for  that  pur- 
pose, and,  after  so  receiving  the  quilt  the 
defendant  conceived  the  Intent  and  purpose 
to  wrongfully  dispose  of  it  he  Is  not  guilty 
as  charged."  One  of  the  difficulties  in  dis- 
tinguishing between  larceny  and  embezzle- 
ment consists  in  the  fact  that  in  larceny 
there  must  be  a  trespass,  and  a  trespass  is 
a  wrong  to  the  possession.  A  bare  charge 
of  or  custody  of  goods  which  belong  to  an- 
other does  not  divest  the  possession  of  the 
owner.  It  has,  therefore,  been  held  that  a 
servant  or  other  person,  having  the  mere 
custody  of  goods,  may  commit  larceny  of 
them.  2  Bish.  Cr.  Law,  H  823,  824,  note;  2 
East,  P.  O.  565;  1  Brick.  Dig.  p.  482,  |  487; 
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12  Am.  &  Eng.  Enc.  Law,  768.  In  Oxford  v. 
State,  33  Ala.  416, 41 8,  It  Is  Bald :  "It  la  a  clear 
rnle  of  law  that,  where  a  party  has  only  the 
bare  charge  and  custody  of  the  goods  of  an- 
other, the  legal  possession  remains  In  the 
owner;  and  the  party  In  custody  may  be 
guilty  of  trespass  and  larceny  in  fraudulent- 
ly converting  the  same  to  his  own  use."  In 
Rose.  Cr.  Ev.  8  646,  it  is  said:  "In  order  to 
render  the  offense  larceny,  where  there  Is  an 
appropriation  by  a  servant,  who  is  already  In 
possession,  it  must  appear  that  the  goods 
were  at  the  time  in  the  constructive  posses- 
sion of  the  master.  They  will  be  considered 
in  the  constructive  possession  of  the  master 
if  they  have  been  once  In  the  possession  of 
the  master,  and  have  been  delivered  by  the 
master  to  the  servant  But  If  the  goods  or 
money  have  come  to  the  possession  of  the 
servant  from  a  third  person,  and  have  never 
been  In  the  hands  of  the  master,  they  will 
not  be  considered  to  have  been  in  the  con- 
structive possession  of  the  master,  for  the 
purposes  of  larceny.  *  •  •  The  rule  has 
never  been  doubted,"  etc.  In  the  case  of 
State  v.  Washington,  17  South.  540,  we  held 
that  the  statute  (Code,  §  3705),  creating  and 
defining  embezzlement,  did  not,  and  was  not 
Intended  to,  convert  that  which  was  lar- 
ceny at  common  law  Into  statutory  embez- 
zlement. The  general  rule,  that  to  consti- 
tute larceny  the  felonious  intent  must  exist 
at  the  time  of  the  "taking  and  carrying 
away,"  does  not  militate  against  the  rule  of 
constructive  possession  by  the  owner,  the  de- 
fendant having  but  the  bare  custody,  re- 
ceived from  the  owner,  and,  having  such 
bare  custody,  fraudulently  converts  the  mon- 
ey or  goods.  We  are  of  opinion,  under  the 
facts  of  the  case,  that  the  court  did  not  err 
in  refusing  the  charge  requested.  The  oth- 
er exceptions  are  wholly  without  merit  Af- 
firmed. 

LOUISVILLE  &  N.  R.  CO.  v.  COFER. 

(Supreme  Court  of  Alabama.    June  11,  1805.) 

Joinders  or  Actions-  Sbvbral  Torts  —  Rail- 
road Companies— Action  fok  Kill- 
ing Stock— Complaint. 

1.  Code,  §  2672,  providing  that  all  actions 
on  contract  for  the  payment  of  money,  whether 
under  seal  or  not,  may  be  united  in  the  same 
action,  does  not  abrogate  the  common-law  rule 
that  counts  for  independent  torts  of  the  same 
nature,  and  on  all  of  which  the  same  judgment 
may  be  given,  may  be  joined  in  separate  counts 
in  the  same  complaint. 

2.  A  complaint  in  an  action  against  a  rail- 
road company  for  killing  cattle  which  in  sepa- 
rate counts  alleges  the  killing  of  animals  at  dif- 
ferent times  is  not  demurrable  on  the  ground  of 
misjoinder  of  causes  of  action. 

3.  Where  tiere  are  distinct  causes  of  action 
laid  in  different  counts,  defendant  is  entitled  to 
costs  relating  to  those  causes  of  action  on  which 
plaintiff  fails  to  recover. 

4.  In  an  action  against  a  railroad  company 
for  killing  cattle,  a  count  in  the  complaint  which 
alleges  the  killing  of  several  animals  at  differ- 
ent times  is  demurrable  as  joining  several  causes 
of  action  in  the  same  count 


Appeal  from  circuit  court,  Cullman  county; 
EL  C.  Speake,  Judge. 

Action  by  W.  T.  L.  Cofer  against  the  Louis- 
ville &  Nashville  Railroad  Company  to  re- 
cover damages  for  the  negligent  killing  of 
cattle.  Judgment  was  rendered  for  plaintiff, 
and  defendant  appeals.  Reversed. 

In  the  first  count  of  the  complaint  plaintiff 
claims  of  defendant  f  125  "for  the  killing  of 
one  cow,  one  steer,  and  one  heifer,  the  prop- 
erty of  plaintiff,  which  cow  was  killed  on  or 
about  the  7th  day  of  October,  1801,  and  said 
steer  was  killed  on  or  about  the  1  day 
of  September,  1801,  and  said  heifer  was 

killed  on  or  about  the    day  of  May, 

1801,"  all  of  which  cattle  were  alleged  to 
have  been  killed  by  defendant's  negligence 
in  the  running  of  its  trains,  etc.  The  com- 
plaint contains  four  other  counts,  each  of 
which  counts  separately  upon  the  killing  of 
each  of  the  cattle.  Defendant  demurred  to 
the  complaint  on  the  ground  that  plaintiff 
seeks  therein  to  join  several  distinct  tres- 
passes In  the  same  action.  It  also  demurred 
to  the  first  count  on  the  ground  that  several 
distinct  causes  of  action  are  joined  in  one 
and  the  same  count  The  demurrer  to  the 
complaint  as  a  whole  was  overruled,  except 
as  to  the  fourth  count,  to  which  It  was  sus- 
tained; and  the  demurrer  to  the  first  count 
of  the  complaint  was  overruled.  To  each 
of  these  rulings  defendant  separately  except- 
ed, and  assigns  as  error  the  court's  rulings 
on  the  demurrers  Interposed  to  the  complaint 
as  a  whole,  and  to  the  first  count  thereof. 

J.  M.  Falkner  and  Geo.  H.  Parker,  for  ap- 
pellant   W.  T.  L.  Cofer,  in  pro.  per. 

HEAD,  J.  At  common  law.  counts  for 
distinct  and  Independent  torts  of  the  same 
nature,  and  upon  all  which  the  same  judg- 
ment was  to  be  given,  could  be  joined  in  sep- 
arate counts  in  the  same  action.  1  Chit.  PI. 
100,  200.  Section  2672  of  the  Code  provides 
that  all  actions  on  contracts,  express  or  im- 
plied, for  the  payment  of  money,  whether 
under  seal  or  not  may  be  united  In  the  same 
action.  This  statute  was  not  intended  to  af- 
fect the  rule  above  stated.  At  common  law 
there  were  contracts  for  the  payment  of  mon- 
ey, actions  upon  which  could  not  be  joined. 
Thus,  assumpsit  covenant  debt  or  account 
could  not  be  joined  with  each  other.  1  Chit. 
PI.  201.  The  statute  was  intended  to  abro- 
gate that  rule,  and  permit  actions  upon  all 
contracts  for  the  payment  of  money  to  be 
joined.  The  demurrer  to  tne  complaint  for 
misjoinder  of  counts  was  properly  overruled. 
In  respect  to  costs,  when  there  are  distinct 
causes  of  action  laid  In  different  counts  the 
parties  may  be  protected  by  having  the  court 
to  Instruct  the  jury,  in  the  event  they  find 
for  the  plaintiff  upon  any  less  than  all  the 
causes  of  action  declared  on,  to  specify  in  the 
verdict  the  counts  upon  which  the  finding  is 
based.  This  done,  the  court  may  award  to 
the  defendant  the  costs  relating  to  those 
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causes  upon  which  the  plaintiff  failed  to  re- 
cover.   Id.  412. 

The  first  count  of  the  complaint  claims  of 
the  defendant  a  gross  sum  as  damages  for 
negligently  killing  three  animals  by  three 
several  and  distinct  acts,  committed  at  dif- 
ferent times.  There  was  a  demurrer  to  this 
count  for  misjoinder  of  causes  of  action  in 
the  same  count,  which  was  overruled,  and 
that  ruling  is  assigned  as  error.  Under  the 
influence  of  the  decision  of  this  court  in  Du- 
senberry  v.  Railroad  Co.,  94  Ala.  413,  10 
South.  274,  we  hold  that  this  system  of  prac- 
tice does  not  change  the  rule  of  the  common 
law  so  as  to  authorize  the  joinder,  in  one 
count,  of  several  distinct  and  independent 
torts.  The  court,  therefore,  erred  in  overrul- 
ing the  demurrer  to  the  first  count  Revers- 
ed and  remanded. 


ANNISTON  PIPE  WORKS  et  al.  v.  WIL- 
LIAMS et  al. 

SAME  v.  HOUSER  et  aL 

(Supreme  Court  of  Alabama.    May  22,  1895.) 

Execution  Sale  —  Flacb  —  Sali  is  Bolk— Set- 
ting Abide  Sale. 

1.  Under  Code,  I  2907,  providing  that  exe- 
cution sales  of  land  snail  be  at  the  courthouse  of 
the  county,  such  sale  can  be  at  the  courthouse 
where  the  city  court  of  Anniston  is  held,  that 
court  being  by  the  provisions  of  Acts  1888-89. 
p.  664,  establishing  it,  a  court  of  the  county,  of 
co-equal  and  co-ordinnte  authority  with  the  cir- 
cuit and  chancery  courts. 

2.  An  execution  sale  cannot  be  set  aside,  be- 
cause the  land  was  sold  in  bulk  instead  of  in 
parcels,  in  a  court  of  law,  after  deed  has  been 
made  to  the  purchaser  and  he  has  paid  the  pur- 
chase price  and  removed  liens  on  the  property, 
ai  the  deed  can  be  annulled  and  the  purchaser  s 
interests  protected  only  by  a  court  of  equity. 

McClellan,  J.,  dissenting. 

Appeal  from  city  court  of  Anniston;  T.  R> 
Matthews,  Special  Judge. 

Motions,  one  by  W.  H.  Williams,  the  other 
by  T.  L.  Houser  and  another,  in  the  case  of 
the  Anniston  Pipe  Works  against  W.  H.  Wil- 
liams, to  set  aside  an  execution  sale  on 
judgment  for  plaintiff  in  the  case.  The  mo- 
tions were  granted,  and  the  Anniston  Pipe 
Works  and  Its  receivers,  who  were  purchas- 
ers at  the  sale,  appeal  Reversed. 

The  questions  in  both  of  these  causes  be- 
ing the  same,  .they  are  submitted  together 
on  the  present  appeal.  The  proceedings  were 
instituted  by  motions  in  the  case  of  Annis- 
ton Pipe  Works  v.  W.  H.  Williams,  on  the 
common-law  side  of  the  docket  of  the  An- 
niston city  court.  In  the  first  case  the  mo- 
tion is  made  by  W.  H.  Williams,  the  defend- 
ant in  execution,  and  in  the  other  case  by  T. 
L  and  C  J.  Houser,  judgment  creditors  of 
said  W.  H.  Williams.  The  Anniston  Pipe 
Works  bad  recovered  a  judgment  against  W. 
H.  Williams,  and  an  execution  issued  on  said 
Judgment  had  been  levied  on  certain  real  es- 
tate as  the  property  of  said  Williams,  and 
the  property  sold  thereunder,  and  purchased 


by  the  receivers  of  the  Anniston  Pipe  Works. 
The  motions  and  pleadings  in  each  case  are 
substantially  the  same.  The  motions  were 
made  to  have  set  aside  the  sale  of  the  lands 
under  the  execution  in  said  cause  on  August 
15,  1892;  the  lands,  as  levied  upon  and  sold, 
being  described  in  said  motion.  The  motion 
of  Williams  was  made  on  June  11,  1894;  and 
the  Houser  motion  was  made  on  May  SO, 
1894.  The  grounds  of  each  motion  were  as- 
follows:  "(1)  That  the  said  lands  and  lots- 
consist  of  several  distinct  and  separate  tracts 
or  parcels  of  lands,  and  were  sold  by  'the- 
sheriff  and  bid  off  by  said  receivers  en  masse, 
and  for  a  sum  in  gross.  (2)  That  the  said 
lands  so  sold  by  said  sheriff  en  masse  were 
reasonably  worth,  at  the  time  of  said  sale, 
the  sum  of  one  hundred  thousand  dollars,  or 
more,  and  that  by  reason  of  being  sold  to- 
gether, or  en  masse,  they  brought  only  the 
sum  of  $7,020.05,  and  were  bid  off  and  pur- 
chased by  said  receivers  at  said  last-named 
sum.  (3)  Because  said  sale  was  made  at  a 
place  not  authorized  by  law.  (4)  That  the 
said  lots  and  lands  were  insufficiently  de- 
scribed in  the  advertisement  for  said  sale 
and  levy."  The  Anniston  Pipe  Works  and 
W.  W.  Stringfellow  and  W.  G.  Ledbetter,  the^ 
receivers  of  said  pipe  works  and  tHe  pur- 
chasers of  said  lands  sold  under  the  execu- 
tion, filed  an  answer  to  each  of  said  motions, 
and  alleged  therein  that  said  sale  of  the 
lands  levied  upon  under  the  execution  was 
fairly  conducted;  that  said  property  sold  for 
an  amount  not  greatly  less  than  its  real 
value,  and  as  much  as  it  would  have  brought 
If  offered  for  sale  or  sold  in  separate  parcels 
or  lots;  that  after  the  said  sale  the  said 
Stringfellow  and  Ledbetter,  as  receivers,  re- 
ceived a  conveyance  of  said  property  from 
the  sheriff  who  made  the  sale,  and  entered 
Into  the  possession  and  control  of  said  prop- 
erty, and  have  since  continued  in  possession 
thereof,  and  have  rendered  the  same  for  tax- 
es, and  have  paid  taxes  and  other  liens  prior 
to  all  other  liens  on  said  property,  and  had 
advertised  said  property  for  sale  and  distri- 
bution among  the  creditors  of  the  Anniston 
Pipe  Works  before  the  motions  In  this  case- 
were  entered  and  filed;  and  that  said  mo- 
tions to  set  aside  said  sale  came  too  late, 
and  should  not  be  granted  by  the  court. 
The  fifth  paragraph  of  said  answers  was  as 
follows:  "And  for  further  answer  to  said 
motion,  defendants  say  that  said  property 
was  not  sold  at  said  sale  for  an  amount 
greatly  less  than  Its  real  value,  and  they  are 
willing  and  hereby  offer  to  have  said  sale  va- 
cated upon  being  reimbursed  the  amount  of 
their  said  bid,  with  the  taxes  and  other  liens- 
paid  by  them  on  said  property;  and  hereby 
offer  to  convey  said  property  and  all  their 
interest  acquired  at  said  sale  therein  to  the 
movants  in  this  cause,  or  to  any  other  per* 
son,  upon  being  paid  the  amount  of  their 
said  bid,  and  the  amount  of  said  taxes  and 
liens  paid  by  them  thereon."  The  movants 
demurred  to  the  answers  on  the  grounds, 
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<1),  that  the  matters  and  things  set  np  there- 
in are  Insufficient,  and  are  no  answer  to 
said  motion;  and,  (2),  because  the  tacts  aver- 
red In  the  answers  are  statements  of  matters 
Immaterial  to  the  Issue  involved.  The  court 
overruled  the  demurrer,  except  as  to  the  fifth 
paragraph  of  the  answers,  and  sustained  it 
as  to  Bald  fifth  paragraph;  and  to  this  rul- 
ing of  the  court  the  respondents  duly  ex- 
cepted. 

The  evidence  introduced  on  the  bearing  of 
these  motions  was  in  conflict,  the  witness- 
es M  behalf  of  the  movants  testifying  that 
the  property  sold  under  the  execution  was 
purchased  for  a  price  greatly  less  than  its 
real  value;  and  that  If  the  lots  or  parcels  of 
the  lands  had  been  sold  separately,  the  prop- 
erty would  have  brought  a  much  better 
price.  The  testimony  for  the  respondents  to 
said  motions  tended  to  show  that  the  prop- 
erty sold  under  the  execution  was  incum- 
bered with  other  liens  and  claims;  and  that, 
as  a  result  of  such  incumbrances,  the  price 
paid  for  it  was  not  less  than  Its  real  value, 
—the  purchasers  buying  practically  only  the 
right  of  redemption;  and  that  by  reason  of 
such  incumbrances  and  other  causes,  the 
property  sold  en  masse  brought  as  good  price 
as  If  lt*had  been  in  separate  lots  or  parcels. 
It  was  also  shown  by  the  evidence  that  the 
sale  was  advertised  to  take  place,  and  did 
take  place,  In  front  of  the  city  court  room  in 
the  city  of  Anniston.  Upon  the  hearing  of 
all  the  evidence  on  the  respective  motions, 
the  court  granted  the  motions,  and  ordered 
that  the  sale  under  the  execution  be  set 
aside,  vacated,  and  held  for  naught  The 
Anniston  Pipe  Works  and  W.  W.  Stringfel- 
low  and  W.  O.  Led  better,  as  receivers  of  said 
pipe  works,  prosecute  the  appeals  In  each 
case,  and  assign  as  error  the  judgment  of 
the  court  sustaining  the  demurrer  to  the 
fifth  paragraph  of  the  respondents'  answers, 
and  the  final  judgment  of  the  court  sustain- 
ing the  motions,  and  setting  aside  the  sale 
under  the  execution. 

Knox,  Bowie  &  Pelham,  for  appellants. 
Caldwell,  Johnston  &  Acker,  for  appellee  Wil- 
liams. Joseph  Carthel,  for  appellees  T.  L. 
and  O.  J.  Houser. 

HARALSON,  J.  1.  Section  2907  of  the 
•Code  provides,  as  to  the  sale  of  real  estate 
under  execution,  that  "lands,  when  levied  up- 
on under  execution  from  any  court  of  rec- 
ord, must  be  sold  on  any  Monday  In  the 
month,  at  the  courthouse  of  the  county."  It 
Is  not  denied,  that  if  there  were  but  one 
courthouse  In  Calhoun  county,  the  sale  of  the 
land  in  question,  to  be  legal,  must  have  been 
made  at  that  place.  There  is  high  authority 
for  holding,  that  where  the  statute  prescribes 
the  place  where  real  estate  Is  to  be  sold  un- 
der execution,  it  is  Imperative  and  manda- 
tory, and  a  sale  at  any  other  place  would  be 
void.  Herm.  Ex'ns,  f  200;  Freera.  Ex'ns, 
i  289;  Ror.  Jud.  Sales,  f  779;  Howard  v. 


North,  5  Tex.  290;  Grace  v.  Garnett,  88  Tex. 
156;  Koch  v.  Bridges,  45  Miss.  247.  Jackson- 
ville Is  the  county  seat  of  Calhoun  county, 
and  a  courthouse  of  the  county  Is  located  there. 
The  act  establishing  the  city  court  of  Annis- 
ton, clothed  the  judge  and  court  thereof, 
within  the  precincts  of  the  county  designat- 
ed, including  the  city  of  Anniston,  with  the 
same  powers,  authority  and  jurisdiction  as 
circuit  judges  and  chancellors,  and  circuit 
and  chancery  courts  have  and  exercise.  Acts 
1888-89,  p.  664.  It  is  provided  therein,  "that 
said  court  shall  be  held  and  the  office  of  said 
clerk  [of  the  court]  and  the  records  thereof, 
shall  be  kept  at  such  place  In  the  city  of  An- 
niston as  may  be  provided  by  the  court  of 
county  commissioners  of  Calhoun  county;" 
the  grand  and  petit  jurors  for  said  court  are 
drawn  by  the  jury  commissioners  of  said 
county;  the  sheriff  of  the  county  is  made 
the  executive  officer  of  that  court,  In  all  re- 
spects as  he  is  of  the  circuit  and  chancery 
courts;  the  fines  and  forfeitures  accruing  In 
said  court  are  paid  into  the  county  treasury, 
and  the  salary  of  the  judge  is  paid  by  the 
county.  It  thus  appears,  that  said  court  Is 
a  part  of  the  machinery  for  the  administra- 
tion of  justice  In  said  county,  of  co-equal  and 
co-ordinate  powers  and  authority  with  the 
circuit  and  chancery  courts  therein,  and  that 
its  records,  proceedings  and  courthouse,  ap- 
pertain to  judicial  proceedings  in  and  belong- 
ing to  the  county,  in  the  same  sense  and  de- 
gree, as  do  those  of  the  circuit  and  chancery 
courts.  It  may  be  said,  therefore,  that  Cal- 
houn county  has  two  courthouses,  one  in 
Jacksonville,  and  one  In  Anniston,  and  that 
salee  of  real  estate  sold  at  the  courthouse  in 
Anniston  are  sales  at  the  courthouse  of  the 
county,  within  the  meaning  of  said  section 
2907  of  the  Code. 

2.  The  sale  in  this  case  was  made  in  bulk, 
of  a  large  quantity  of  real  estate  in  the  city 
of  Anniston.  It  included  the  Interest  of  the 
defendant,  Williams,  in  execution,  in  about 
27  acres  lying  between  certain  designated 
boundaries,  laid  off,  as  appears  from  the 
map,  into  about  180  lots,  with  three  blocks 
remaining  not  subdivided.  Another  part  of 
the  levy  and  sale  included  all  claim  of  the 
said  Williams  in  sections  5,  6,  7  and  8  in 
township  16,  range  8,  In  Calhoun  county, 
which,  we  infer  from  the  map  submitted,  and 
from  the  arguments  in  the  cause,  embrace 
four  square  miles,  covering  a  large  part  of 
the  residence  and  business  portions  of  the 
city  of  Anniston,  with  many  hundred  blocks 
subdivided  into  lots;  and  besides,  there  is  a 
very  large  number  of  lots  and  blocks,  too 
numerous  for  one  to  venture,  without  count- 
ing very  particularly,  to  number  with  ac- 
curacy; and  with  such  inaccuracy  of  de- 
scription, the  whole  property,  or  defendant's 
Interest  in  It,  was  offered  and  bid  off  by  the 
receivers  of  the  appellant,  the  Anniston  Pipe 
Works,  in  mass,  for  87,026.25,  to  satisfy  sev- 
eral executions  against  the  defendant,  Wil- 
liams.   It  was  agreed,  and  the  sheriff's  deed 
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recites  the  fact,  that  that  amount  of  money 
was  paid  to  the  sheriff,  in  consideration  of 
which  he  executed  a  deed  to  the  property  to 
the  purchasers,— August  16,  1892.  What  was 
the  aggregate  of  the  several  executions  un- 
der which  the  property  was  sold,  does  not 
appear,  but  it  is  shown,  that  two  of  the  four 
executions,— the  ones  in  favor  of  the  First 
National  Bank  of  Annlston,  and  the  Birming- 
ham Trust  &  Savings  Company,  each  of 
which  were  prior  liens,— were  paid  in  full,  to- 
gether with  the  sheriff's  costs  and  commis- 
sions for  making  the  sale,  and  the  sheriff 
was  directed  to  enter  upon  the  execution  In 
favor  of  the  Annlston  Pipe  Works,  the  ap- 
pellant, against  the  defendant,  W.  H.  Wil- 
liams, a  credit  for  the  balance  of  the  amount 
of  said  purchase  money.  In  respect  of  sales 
in  mass,  Mr.  Freeman  says:  "Where  several 
distinct  parcels  of  real  estate,  or  several  arti- 
cles of  personal  property  are  to  be  sold,  what 
is  called  a  'lumping  sale'  can  rarely  be  justi- 
fied. Such  a  sale  when  objected  to  in  due 
time,  will  not  be  upheld,  unless  special  cir- 
cumstances can  be  shown,  from  which  it 
must  be  inferred  that  such  sale  was  either 
necessary  or  advantageous.  It  is  sometimes 
said,  that  such  a  sale  will  not  be  vacated 
until  it  Is  shown  to  have  injured  some  one. 
But  when  two  or  more  distinct  lots  are  to  be 
sold,  the  officer  should  always  endeavor  tb 
sell  them  separately,  unless  it  is  clear  that 
they  will  bring  more,  if  offered  together.  If 
in  disregard  of  his  duty,  he  should  sell  them 
in  a  lump,  as  one  parcel,  the  sale  will  be  set 
aside,  on  a  seasonable  application."  Freem. 
Ex'ns,  8  296.  Holding  to  the  same  view, 
Mechen*  gives  as  its  reason,  that  no  great- 
er amount  shall  be  sold  than  is  necessary  to 
satisfy  the  execution;  and  it  increases  com- 
petition: many  persons  may  desire  to  pur- 
chase a  lot  or  parcel  who  would  not  or  could 
not  purchase  several  or  the  whole  quantity 
levied  on,  and  where  by  statute  a  debtor  is 
allowed  a  certain  time  for  redemption,  by 
selling  In  parcels,  the  price  of  each  lot  is 
definitely  fixed,  thereby  enabling  him  to  re- 
deem any  portion  of  the  property  sold. 
Mechem,  Ex'ns,  f  222;  Ror.  Jud.  Sales,  | 
730;  12  Am.  &  Eng.  Enc.  Law,  214,  215,  and 
authorities  cited  in  each;  Wheeler  v.  Ken- 
nedy, 1  Ala.  292;  Jones  v.  Davis,  2  Ala.  730; 
Cotton  Press  v.  Moore,  9  Port  (Ala.)  688-692; 
Klopp  v.  Witmoyer,  43  Pa  St  219,  82  Am. 
Dec.  563;  Nesbitt  v.  Dallam,  7  G1U.  &  J.  494, 
28  Am.  Dec.  236.  Two  witnesses  for  the 
movants  swore,  the  one,  that  the  property 
sold  was  worth  at  the  time,  $108,000,  and  the 
other,  that  It  was  worth  $158,275.  The  five 
witnesses  for  the  appellant  swore,  that  the 
price  at  which  it  was  bid  off,  when  all  the 
circumstances  were  considered,  was  fair. 
But,  without  reference  to  the  adequacy  of 
the  amount  bid,  there  can  be  no  doubt  that 
the  defendant  has  presented  a  case,  if  his  ap- 
plication does  not  come  too  late,  when,  under 
proper  proceedings,  the  sale  should  be  set 
aside. 

▼.1880.no.7 — 8 


3.  As  to  the  time  within  which  a  motion 
to  set  aside  a  sale  of  land  under  execution 
must  be  made,  we  have  repeatedly  held,  that 
no  inflexible  rule  has  been  or  can  be  an- 
nounced. There  should  always  be  prompt- 
ness In  making  such  a  motion,  the  Reason- 
ableness of  which  is  to  be  determined  by  the 
particular  circumstances  of  each  case.  The 
question  of  laches,  when  involved,  must  be 
determined  on  equitable  principles.  Boiling 
v.  Gantt  93  Ala.  90.  9  South.  604;  Ponder 
v.  Cheeves,  90  Ala.  117,  7  South.  512;  Cowan 
v.  Sapp,  74  Ala  44.  In  the  case  in  hand, 
the  application  was  made  inside  of  two  years 
after  the  sale.  The  property  remained  un- 
changed, meantime,  so  far  as  appears;  and 
we  fail  to  discover  anything  as  affecting  the 
property  itself,  and  the  relation  of  the  pur- 
chasers to  it  which  would  make  it  injurious 
or  prejudicial  to  them,  as  for  any  delay  that 
has  occurred,  for  the  motion  to  set  aside  the 
sale  to  be  granted,  under  proper  conditions, 
and  much,  that  may  come  to  defendant  if 
the  sale  is  not  set  aside.  But  how  can  a 
court  of  law  deal  with  a  case  such  as  we 
have  before  us?  The  general  rule  Is,  that  a 
court  of  law  has  complete  control  over  its 
processes,  to  prevent  abuse  and  Injustice; 
but  circumstances  may  arise  in  the  execu- 
tion of  the  orders  or  processes  of  a  law  court, 
which,  on  account  of  its  fixed  rules,  render 
it  incompetent  to  administer  full  relief  to  a 
party  seeking  Its  aid,  or  to  protect  from  in- 
justice and  injury  the  rights  of  others  which 
have  intervened.  On  the  motion  of  the 
movants  and  the  proofs  Introduced,  it  is  evi- 
dent that  the  sale  should  be  set  aside;  but, 
from  the  answer  to  the  motion  and  the  evi- 
dence introduced,  it  appears  that  the  sheriff 
has  executed  a  deed  to  the  purchasers  of  the 
lots  in  question,  which  a  court  of  law  has  no 
power  to  annul,  and  that  the  purchasers  have 
rightfully  paid  out  considerable  sums  of 
money  in  paying  taxes  and  removing  Hens 
on  the  property,  which  should  be  refunded 
or  secured  to  them.  It  would  be  manifestly 
inequitable  and  contrary  to  well-established 
rules  on  the  subject  to  set  aside  the  sale, 
without  refunding  to  them  the  money  they 
have  paid  out,  and  placing  them  in  statu 
quo.  These  facts  give  rise  to  questions  of 
law  which  can  be  properly  determined  only 
in  a  court  of  equity,  and  which  must  be  ad- 
judicated before  the  movants  are  entitled  to 
have  the  sale  set  aside.  Cowan  v.  Sapp,  81 
Ala.  525,  8  South.  212;  Ray  v.  Womble,  56 
Ala  82;  Llttell  v.  Zuntz,  2  Ala.  256;  Day  v. 
Graham,  1  Gilman,  446;  Wimberly  v.  May- 
berry,  94  Ala.  255, 10  South.  157;  Jenkins  v. 
Merri weather,  109  111.  647;  Bank  v.  Noland, 
13  Ark.  299;  2  Freem.  Ex'ns,  8  310. 

4.  As  applicable  to  this  case,— if  It  should 
require  further  litigation  in  equity  to  recon- 
cile differences  the  parties  themselves  are  so 
competent  to  adjust,— we  refer  to  the  conclu- 
sions expressed  in  Ray  v.  Womble,  supra, 
that  the  purchaser  in  that  case  was  entitled 
to  the  purchase  money;  and  if  it  had  been 
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applied  to  the  satisfaction  of  the  execution, 
the  decree  vacating  the  sale  should  secure  It 
to  him,  with  interest;  that  it  was  not  essen- 
tial for  the  complainant  to  offer  in  his  bill  to 
refund  tbe  purchase  money;  that  the  sale 
was  compulsory,  distinguishable  from  that 
class  of  cases,  in  which  a  complainant,  seek- 
ing the  rescission  of  a  contract,  because  of 
fraud  or  mistake,  must  offer  to  place  the 
party  with  whom  he  dealt  in  statu  quo,  be- 
fore a  court  of  equity  will  be  active  for  his 
relief;  that  a  resale  was  the  right  of  com- 
plainant, though  he  was  unable  to  pay  the 
purchaser  the  money  he  had  expended;  and 
that  the  court,  in  decreeing  the  vacation  of 
the  first  sale,  and  ordering  a  resale,  if  neces- 
sary, because  of  the  inability  of  the  com- 
plainant to  refund  the  purchase  money, 
would  of  course  fully  protect  the  purchaser; 
but  that  it  could  not  be  tolerated  that  a  Judi- 
cial sale,  tainted  with  fraud,  or  a  breach  of 
official  duty,  oppressive  and  grossly  unjust 
to  an  unfortunate  debtor,  should  be  permit- 
ted to  stand,  because  of  the  debtor's  inabil- 
ity to  refund  the  purchase  money.  For  the 
reasons  assigned,  we  must  hold  that  the 
court  of  law  was  not  competent  to  make  the 
order  it  did  in  setting  aside  this  sale.  The 
defendant  must  seek  a  remedy  In  another 
forum.  If  he  finds  it  necessary  to  do  so.  The 
judgments  of  the  court  are  reversed,  and  the 
causes  remanded.    Reversed  and  remanded. 

McCLELLAN,  J.,  dissenting. 


RIMES  STATE. 
(Supreme  Court  of  Florida.  July  18,  1895.) 
Breaking  and  Entrt  or  Builoing— Description 
of  Building  in  Indictment. 
In  an  indictment  predicated  upon  section 
2434  of  the  Revised  Statutes,  for  the  breaking 
and  entry  in  the  nighttime  or  in  the  daytime  of 
any  other  building  than  a  dwelling  house,  or 
other  house  within  the  curtilage  of  a  dwelling 
house,  with  intent  to  commit  a  felony,  it  is  not 
necessary  expressly  to  allege  that  such  building  is 
not  a  dwelling  bouse,  or  house  within  the  curti- 
lage of  the  dwelling  bouse;  but,  when  the  build- 
ing entered  does  not  belong  to  tbe  dwelling- 
house  class,  it  is  sufficient  to  describe  it  in  the  in- 
dictment by  any  apt  words  of  description  show- 
ing that  it  is  a  building,  such,  for  example,  as 
"storehouse,"  "office,"  "shop,  and  the  like,— 
which  general  description  will  sufficiently  nega- 
tive the  idea  that  such  building  may  belong  to 
the  dwelling-house  class. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Columbia  county; 
John  F.  White,  Judge. 

Jasper  Rimes  was  convicted  of  burglary, 
and  brings  error.  Affirmed. 

A.  J.  Henry,  for  plaintiff  in  error.  William 
B.  Lamar,  Atty.  Gen.,  for  the  State. 

TAYLOR,  J.  The  plaintiff  in  error  was  In- 
dicted, tried,  and  convicted  at  the  spring  term, 
1894,  of  the  circuit  court  for  Columbia  coun- 
ty, of  the  crime  of  breaking  and  entering  a 
building  in  the  nighttime  with  intent  to  com- 


mit the  felony  of  larceny  of  goods  exceeding 
|100  in  value,  and  was  sentenced  to  three 
years'  confinement  In  the  state  penitentiary, 
and  seeks  a  reversal  of  this  judgment  and 
sentence  by  writ  of  error  to  this  court 

The  errors  assigned  are:  (1)  That  the  court 
erred  in  requiring  a  plea  of  the  defendant 
upon  the  Indictment;  (2)  the  court  erred  in 
passing  sentence  and  entering  judgment  of 
guilty  upon  the  Indictment  and  record;  (3) 
the  court  erred  in  overruling  the  defendant's 
motion  for  a  new  trial. 

To  sustain  the  first  and  second  of  these  as- 
signments, it  is  contended  that  as  the  Indict- 
ment Is  predicated  upon  section  2435  of  the 
Revised  Statutes,  that  provides  as  follows: 
"Whoever  breaks  and  enters  any  other  build- 
ing or  any  ship  or  vessel  either  in  the  day- 
time, with  Intent  to  commit,  a  felony,  or  after 
having  entered  with  such  intent  breaks  such 
other  building,  ship  or  vessel,  shall  be  pun- 
ished," etc.,— that  it  should  have  expressly 
alleged  that  the  building  it  charges  to  have 
been  broken  and  entered  was  not  a  awelling 
house,  or  any  other  of  the  buildings  mention- 
ed in  section  2434  of  the  Revised  Statutes, 
Immediately  preceding  the  section  under 
which  the  Indictment  was  found,  for  the  crim- 
inal breaking  and  entry  of  which  a  severer 
penalty  Is  prescribed.  There  is  no  merit  In 
this  contention.  The  Indictment  charges,  In 
express  terms,  that  the  building  entered  was 
a  "store  house."  This  sufficiently  identifies 
the  building  as  not  being  a  dwelling  house. 
If,  at  the  trial,  the  state  had  undertaken,  un- 
der this  Indictment  to  introduce  proof  to 
make  out  a  case  of  the  burglary  of  the  dwell- 
ing house,  the  proof  would  have  been  clearly 
inadmissible,  because  the  "dwelling  house" 
feature  necessary  to  the  crime  provided  for 
under  section  2434  of  the  statute  is  entirely 
absent  from  the  indictment.  If  the  state 
wishes  to  charge  the  accused  under  the  pro- 
visions of  section  2434,  then  the  indictment 
should,  by  apt  words,  describe  or  identify  the 
building  broken  and  entered  as  being  one  of 
the  particular  character  mentioned  hi  that 
section;  but,  when  the  building  does  not  be- 
long to  that  particular  class,  it  is  sufficient  to 
describe  it,  under  section  2435,  in  the  indict- 
ment, by  any  apt  words  of  description  show- 
ing that  it  is  a  building,— such,  for  example, 
as  "store  house,"  "office,"  "shop,"  and  the 
like.  The  Indictment  here  charges  the  offense 
substantially  In  the  language  of  the  statute, 
and  we  think  It  Is  sufficient. 

It  is  contended,  under  the  third  assignment 
of  error,  that  the  court  erred  in  overruling 
the  defendant's  motion  for  a  new  trial.  The 
motion  for  new  trial  was  upon  the  ground 
that  the  verdict  was  not  supported  by  the 
evidence,  and  was  contrary  to  law.  The  ev- 
idence, we  think,  abundantly  sustains  and 
Justifies  the  verdict  found.  It  shows,  with- 
out conflict  that  the  store  house,  as  alleged, 
was  broken  open  and  entered  ha  the  night- 
time, as  alleged,  and  goods  of  over  $100  In 
value  stolen  therefrom,  a  large  part  of  which 
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goods  were,  within  55  days  thereafter,  found 
In  the  possession  of  the  defendant,  and  in  the 
possession  of  several  other  persons  to  whom 
be  had  sold  them  at  greatly  reduced  prices, 
with  no  prompt  attempt  upon  his  part  to  ac- 
count for  his  possession  thereof  when  such  pos- 
session was  first  discovered;  but,  on  the  con- 
trary, there  were  suspicious  circumstances 
shown  tending  to  prove  a  guilty  concealment 
of  his  possession  thereof.  Leslie  v.  State, 
85  Fla.  — ,  17  South.  555;  Tilly  v.  State,  21 
Fla.  242.  As  this  court  has  heretofore  held, 
in  repeated  cases,  the  guilt  of  the  accused 
does  not  follow,  as  a  presumption  of  law, 
from  the  unexplained  possession  of  goods  re- 
cently stolen;  but  the  presumption  of  guilt 
in  such  a  case  is  one  that  the  jury  can  infer 
as  a  matter  of  fact,  of  which  they  are  the 
sole  judges,  to  be  considered  in  connection 
with  all  the  other  circumstances  in  each  par- 
ticular case  The  jury  have  passed  upon  the 
facts  here,  and  we  see  nothing  in  the  record 
to  disturb  their  finding.  The  judgment  Is 
therefore  affirmed. 


SANCHEZ  v.  HAYNES. 
(Supreme  Court  of  Florida.  July  18,  1885.) 

Ssbvics  or  Writ  of  Error— Waives  bt 
Appkakaxob. 
Writs  of  error  and  scire  facias  ad  audien- 
dum  errores  were  regularly  issued  from  the  su- 
preme court,  and  made  returnable  as  provided 
by  law.  The  sheriff  of  the  county  in  which 
judgment  was  rendered,  as  deputy  of  the  sheriff 
of  the  supreme  court,  indorsed  on  the  writ  of  er- 
ror that  it  was  served  by  delivering  a  copy  to 
the  attorney  for  defendant  in  error.  Transcript 
of  the  record,  duly  certified,  was  filed  in  the 
supreme  court,  and  the  case  was  regularly  sub- 
mitted thereon  by  both  plaintiff  in  error  and  de- 
fendant in  error.  The  cause  being  regularly 
reached  for  final  hearing,  the  judgment  was 
reversed,  and,  subsequently  to  filing -the  opinion 
therein,  defendant  in  error  filed  motions  to  va- 
cate the  judgment  of  the  supreme  court,  and 
quash  the  writ  of  error;  the  bases  of  the  motions 
being  that  the  writ  of  error  had  not  been  served, 
and  the  supreme  court  had  no  jurisdiction  of 
the  case,  field,  that  the  motions  should  be  de- 
nied: no  affirmative  showing  being  made  that 
the  writ  of  error  was  not  in  fact  lodged  with  the 
clerk,  and  the  action  of  defendant  In  error  in 
submitting  the  case  on  the  record,  and  invoking 
a  decision  of  the  court  thereon,  amounting  to 
an  affirmance  on  his  part  that  the  writ  was  prop- 
erly served. 
(Syllabus  by  the  Court) 

Motions  to  vacate  judgment  and  superse- 
deas In  supreme  court,  and  quash  writ  of 
error.   For  former  opinion,  see  18  South.  27. 

W.  W.  Dewhurst,  for  the  motions.  Geo.  P. 
ltaney,  opposed. 

MABRY,  O.  J.  On  final  determination  of 
this  cause  here,  the  judgment  of  the  circuit 
court  was  reversed;  the  opinion  having  been 
filed  on  the  21st  day  of  May,  during  the 
January  term,  A.  D.  1895,  of  this  court  (18 
South.  27).  Motions  are  made  at  the  present 
term,  but  within  80  days  from  the  filing  of 
the  opinion,  to  vacate  and  have  declared 
void  the  judgment  rendered,  on  the  ground 


that  upon  the  face  of  the  record  It  appears 
that  this  court  never  had  jurisdiction  of  the 
case,  and  the  judgment  was  entered  by  mis- 
take, and  also  to  vacate  the  supersedeas 
granted  and  quash  the  writ  of  error,  because 
it  was  not  brought  and  prosecuted  with  ef- 
fect within  two  years  after  the  judgment 
was  rendered  In  the  lower  court.  It  Is  con- 
tended, as  a  basis  of  support  for  the  motions, 
that  the  writ  of  error  was  not  properly 
served  by  lodging  It  in  the  office  of  the  clerk 
of  the  court  In  which  the  judgment  was  ren- 
dered. Writs  of  error  and  scire  facias  to 
hear  errors  were  issued  from  this  court  with- 
in the  proper  time,  and  made  returnable  ac- 
cording to  law.  The  sheriff  of  St  Johns 
county— the  county  In  which  the  judgment 
was  rendered— indorsed  on  the  writ  of  er- 
ror that  he  received  it  on  the  11th  day  of 
April,  A.  D.  1891,  and  served  it  by  deliv- 
ering a  true  copy  to  the  attorney  for  de- 
fendant in  error.  The  return  is  signed  by 
the  sheriff  of  the  supreme  court,  by  the 
sheriff  of  St.  Johns  county  as  deputy.  The 
transcript  of  the  record  was  filed  here  the 
day  on  which  the  writs  of  error  and  scire 
facias  were  issued.  Supersedeas  was  grant- 
ed, and  the  case  regularly  submitted  on  the 
merits  by  counsel  for  both  plaintiff  In  error 
and  defendant  in  error,  and  no  objection  of 
any  kind  was  made  to  the  service  of  the  writ 
of  error  before  the  final  disposition  of  the 
case.  If  it  be  possible  for  a  defendant  In 
error  ever  to  preclude  himself  from  raising 
the  question  as  to  the  service  of  a  writ  of 
error,  the  present  defendant  in  error  Is  In 
that  situation.  With  full  knowledge  of  the 
facts  above  stated,  as  disclosed  by  the  rec- 
ord and  papers  on  file  in  this  court,  he  sub- 
mits bis  case  to  the  court  on  the  merits, 
and,  after  an  adverse  decision,  objects  that 
the  court  had  no  jurisdiction  to  hear  the 
case.  Without  inquiring  into  the  correct- 
ness of  the  method  pursued  to  reach  the  sup- 
posed defect  in  the  service  of  the  writ  com- 
plained of,  we  are  of  the  opinion  that  the 
motions  should  be  denied.  The  service  of 
the  writ  of  error  Is  made  by  lodging  It  In  the 
court,  rendering  the  judgment  sought  to  be 
reviewed,  and  such  service  may  be  shown 
as  a  matter  of  fact  If  the  writ  once  gets 
Into  the  proper  court,  and  Is  obeyed,  Its  end 
will  be  accomplished.  It  is  true  that  there 
la  no  Indorsement  on  the  writ  that  it  was 
ever  lodged  with  the  clerk  of  the  circuit 
court;  and  the  service  indorsed  on  It  by  the 
sheriff  8 hows  that  it  was  served  on  the  coun- 
sel for  defendant  in  error,  but  there  is  noth- 
ing to  show  that  It  was  not  as  a  matter  of 
fact  In  the  hands  of  the  clerk.  Had  a  mo- 
tion been  seasonably  made  to  dismiss  the 
case  on  the  ground  that  the  writ  had  not 
been  properly  served,  the  question  of  serv- 
ice would  have  been  Inquired  Into  by  the 
court,  and  the  actual  facts  In  reference  there- 
to ascertained.  Counsel  for  defendant  In  er- 
ror has  acted  upon  the  supposition  that  the 
writ  was  properly  served,  and  he  does  not  al- 
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lege  or  attempt  to  show  affirmatively,  even 
If  be  could  now  be  permitted  to  do  bo,  that 
tbe  writ  was  not,  as  a  matter  of  fact, 
placed  in  the  hands  of  the  proper  clerk. 

Tbe  motions  should  be  denied,  and  It  will 
be  so  ordered. 


SMITH  v.  STATE. 
(Supreme  Court  of  Mississippi.  June  8,  1895.) 
Indictment— Motiox  to  Quash— Affidavit  as 

Evidence. 

A  motion  to  quash  an  indictment  for 
irregularities  in  the  aeltction  of  the  grand  jury 
is  properly  overruled  where  no  evidence  of  the 
facts  alleged  is  offered,  but  merely  an  affidavit 
made  "as  to  tbe  best  ot  affiant's  knowledge  and 
belief." 

Appeal  from  circuit  court.  Bolivar  county; 
R.  W.  Williamson,  Judge. 

Charley  Smith  was  convicted  of  murder,  and 
appeals.  Affirmed. 

On  the  night  of  the  14th  of  May,  1894,  one 
Wily  Nesby  was  killed  at  a  country  dance 
by  some  one  shooting  into  a  room  where  he 
was.  At  the  May,  1894,  term  of  tbe  circuit 
court  of  Bolivar  county  Charley  Smith  was 
indicted  for  the  murder  of  said  Nesby.  A 
motion  was  made  by  appellant  to  quash  the 
Indictment  for  the  following  reasons:  Be- 
cause the  grand  Jury  which  presented  the  In- 
dictment was  not  elected  by  the  board  of 
supervisors  according  to  law,  in  that  the  rec- 
ord of  the  proceedings  failed  to  show  that 
the  list  of  names  selected  were  selected  from 
tbe  registration  rolls  of  Bolivar  county,  or 
that  the  list  were  citizens  of  said  county,  or 
that  they  were  qualified  voters,  or  that  the 
board  used  the  registration  roll  as  their 
guide;  and  because  the  board  of  supervisors 
selected  the  list  of  persons  to  serve  as  Jurors, 
and  required  qualifications  not  required  by 
the  constitution,  in  that  they  were  required 
to  be  of  good  intelligence,  sound  Judgment, 
and  fair  character,  according  to  section  2358 
of  the  Code  of  1892,  but  these  qualifications 
are  not  required  by  tbe  constitution;  and  that 
the  grand  Jury  was  purposely  selected  by  said 
board  out  of  the  white  voters  of  said  county, 
to  the  exclusion  of  the  colored  voters,  because 
of  the  race  prejudice,  for  the  purpose  of  se- 
curing the  Indictment;  that  the  certificate 
attached  to  said  list  is  void,  because  it  does 
not  show  on  Its  face  whether  the  envelopes 
containing  the  names  appeared  to  have  been 
opened  or  disfigurea;  and  that  the  grand  Jury 
was  not  duly  elected  and  legally  impaneled. 
The  court  overruled  the  motion,  and  defend- 
ant filed  a  special  bill  of  exceptions.  At  the 
November,  1894,  term  of  said  court,  the  cause 
came  up  for  trial,  when  appellant  filed  his 
petition  for  a  removal  of  the  trial  to  the 
federal  court,  upon  the  following  grounds: 
The  statutes  of  the  state  of  Mississippi  re- 
quire other  qualifications  for  a  Juror  than 
those  required  by  the  constitution  of  said 
state;  that  the  order  of  the  board  of  super- 


visors is  void  because  it  does  not  show  on  its 
face  that  the  list*  was  selected  from  the  k&  ' 
lstratlon  roll,  or  that  they  were  citizens  ofaCrc 
said  county,  or  were  selected  according  to  C:» 
law,  or  that  they  were  qualified  voters,  or  l~'--J 
that  they  were  selected  to  serve  for  Bolivar  J;' 
county,  and  the  certificate  was  irregular,  and 
that  the  circuit  clerk  did  not  attend  the  draw- ' . 
ing  of  the  Jurors  in  person,  but  was  repre-  *  . 
sen  ted  by  his  deputy;  that  the  officers  char-  „ 
ged  with  drawing  the  Jurors  willfully  and  - ' 
Intentionally  excluded  all  colored  men  from  . 
the  list  on  account  of  their  color,  and  he  was 
«.  colored  man,  and  that  If  the  registration 
roll  had  been  used  as  the  guide  some  colored 
men  would  have  been  selected,  but,  to  the  ',cfl 
prejudice  of  defendant  in  the  Indictment,  said  '■  1LI 
colored  voters  were,  on  account  of  their  -J3 
color,  purposely  excluded,  and  no  colored  *i 
person  has  been  summoned  to  serve  on  juries 
since  the  adoption  of  the  new  constitution,  "!1 
on  account  of  the  great  prejudice  against  1 
the  black  race.    Relator  charged  that  the  : 
equal  protection  guarantied  by  the  four-   ;  0 
teenth  amendment  of  the  constitution  of  the  """I 
United  States  was  purposely  Ignored  on  ac- 
count of  his  color.    Tbe  petition  was  sworn  ;,J 
to  on  information  and  belief.    This  petition 
was  overruled.    Appellant  was  tried  and  con-  - 
victed  of  murder,  and  sentenced  to  be  hanged. 
There  are  some  other  assignments  of  error.  ~V« 
The  two  above  set  out  are  the  only  material  * 

ones.  u 

y 

O.  J.  Jones,  for  appellant    Frank  John- 
ston, Atty.  Gen.,  for  the  State. 

WOODS,  J.  The  action  of  the  court  be-  ^ 
low  in  overruling  the  application  for  re- 
moval was  not  error.  See  Gibson  v.  State  ' 
(decided  at  the  present  term  of  this  court)  17 
South.  892!  The  motion  to  quash  the  indict- 
ment  was  properly  denied.  There  was  either 
no  evidence  offered  in  support  of  the  motion, 
or,  if  offered,  It  does  not  appear  in  the  record, 
and  In  this  case  we  can  do  nothing  but  affirm  j 
the  action  of  the  court  in  denying  this  motion. 
The  affidavit  appended  to  the  motion,  to  its  . 
terms,  affords  no  sort  of  evidence  (even  if  It 
had  been  agreed  to  be  considered  as  such,  as 
was  the  case  In  Neal  v.  Delaware,  103  U.  8 
370)  that  the  affiant  had  any  personal  knowl- 
edge touching  any  of  the  facts  relied  upon 
as  grounds  for  upholding  the  motion.  It  was 
made  "as  to  the  best  of  affiant's  knowledge 
and  belief,"  and  yet  the  affiant  may  have  no 
personal  knowledge  whatever  as  to  any  of 
the  material  facts.  Tbe  affidavit  was  not 
evidence  to  support  the  motion.  In  Neal  v. 
Delaware,  supra,  the  verified  petition  for  re- 
moval was  treated  by  the  court  as  evidence 
for  the  motion  to  quash,  because  of  the  agree- 
ment of  the  attorney  general  of  Delaware 
with  the  prisoner's  counsel  to  that  effect,  as 
the  same  was  construed  by  tbe  majority  of 
the  court.  We  find  no  reversible  error  in  any 
of  the  other  rulings  complained  of.  Affirmed. 
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WELLS  v.  STATE. 
(Supreme  Court  of  Mississippi.  May  13,  1888.) 
Criminal  Law— Coktincancb. 
A  motion  in  a  criminal  case  for  a  contin- 
uance to  procure  absent  witnesses  cannot  be 
panted  where  the  evidence  of  such  witnesses 
would  be  cumulative. 

Appeal  from  circuit  court,  Tallahatchie 
county;  R.  W.  Williamson,  Judge. 

John  "Wells  was  convicted  of  murder,  and 
appeals.  Affirmed. 

Appellant  was  convicted  of  the  murder  of 
Lizzie  Hefner,  and  was  sentenced  to  be  hung. 
Tbe  conviction  rests  upon  circumstantial  evi- 
dence, and  upon  the  confessions  of  the  ac- 
cused.   There  was  a  motion  made  for  a  con- 
tinuance on  the  ground  of  absent  witnesses. 
The  court  overruled  the  motion.    There  are 
several  assignments  of  error,  but,  as  only  two 
are  mentioned  by  the  court,  It  is  not  deemed 
necessary  to  set  out  the  others.    The  third 
instruction  given  for  the  state  is  as  follows: 
"(3)  The  court  Instructs  the  jury  that  in 
considering  this  case  you  should  not  go  be- 
yond the  evidence  to  hunt  for  doubts,  nor 
should  you  entertain  such  as  are  merely 
chimerical,  or  based  upon  groundless  con- 
jecture.   A  doubt,  to  Justify  an  acquittal, 
most  be  reasonable,  and  arise  from  a  candid 
and  impartial  consideration  of  all  the  evi- 
dence in  the  case;  and  It  must  be  such  a 
doubt  as  would  cause  a  reasonable,  prudent, 
and  considerate  man  to  hesitate  and  pause 
before  acting  in  the  graver  and  more  impor- 
tant affairs  of  life,   if,  after  a  careful  and 
impartial  consideration  of  all  the  evidence  in 
the  case,  you  can  say  and  feel  that  your 
minds  and  consciences  are  fully  satisfied  as 
to  the  guilt  of  the  defendant,  and  are  fully 
satisfied  of  the  truth  of  the  charge,  then 
you  are  satisfied  beyond  a  reasonable  doubt, 
and  to  a  moral  certainty.   The  proof  is  to 
be  deemed  to  be  beyond  a  reasonable  doubt, 
and  to  a  moral  certainty,  when  the  evidence 
Is  sufficient  to  impress  the  judgment  of  ordi- 
nary, prudent  men  with  a  conviction  on 
which  they  would  act  without  hesitation  In 
tbeir  own  most  important  concerns  or  af- 
fairs of  life."  The  jury  were  told,  in  several 
instructions  for  the  defendant,  .that  they 
could  not  convict  the  defendant  unless  the 
evidence  showed,  beyond  a  reasonable  doubt, 
that  he  was  guilty.    Defendant  appealed. 

8.  M.  ft  W.  O.  Meek,  for  appellant  Frank 
Johnston,  Atty.  Gen.,  for  the  State. 

COOPER,  0.  J.  The  material  facts  touch- 
ing the  question  of  the  guilt  or  Innocence  of 
the  defendant,  which,  he  avers  in  his  appli- 
cation for  a  continuance,  he  could  prove  by 
the  absent  witnesses,  were  all  testified  to 
*>y  other  of  his  witnesses  who  were  present 
As  to  these  facts,  the  testimony  of  the  absent 
witnesses  would  have  been  cumulative,  mere- 
•y-  The  motion  for  a  continuance  was  prop- 
•fly  disallowed.   A  careful  review  of  the 


testimony  satisfies  us  that  it  fully  supports 
the  verdict  of  guilty  returned  by  the  Jury. 
The  third  instruction  for  the  state  is  not 
well  expressed,  but  considered  as  a  whole, 
and  with  reference  to  the  very  full  instruc- 
tions given  for  the  defendant  upon  the  sub- 
ject of  the  reasonable  doubt  we  do  not  think 
It  possible  that  the  Jury  could  have  been 
misled.  The  judgment  is  therefore  affirmed. 

J.  A.  P.  CAMPBELL,  Special  Judge,  pre- 
sided in  place  of  WOODS,  J.,  sick. 


RILEY  v.  STATE. 
(Supreme  Court  of  Mississippi.  April  15, 1895.) 
Enticing  Female  Under  Aoe— Instructions. 

1.  One  who  entices  away  a  female  for  the 
purpose  of  debauching  her  is  not  relieved  by  the 
fact  that  he  did  not  know  her  to  be  within  the 
age  named  in  the  statute. 

2.  A  misleading  instruction  as  to  reasonable 
dcnbt  is  not  reversible  error  where  other  in- 
structions on  the  same  question  are  clear  and 
correct. 

Appeal  from  circuit  court  Yalobusha  county; 
Eugene  Johnson,  Judge. 

Louis  Riley  was  convicted  of  enticing 
away  a  female  under  fourteen  years  of  age, 
for  the  purpose  of  prostitution,  concubinage, 
and  marriage,  under  section  1002  of  the  Code 
of  1802,  and  appeals.  Affirmed. 

The  first  assignment  of  error  is  that  the 
evidence  does  not  show  that  the  defendant 
knew  that  the  female  charged  to  have  been 
enticed  away  was  under  fourteen  years  of 
age.  Defendant  offered  evidence  to  show 
that  he  did  not  know  it  which  was  excluded. 
He  also  asked  the  court  to  Instruct  the  jury 
to  acquit  defendant  unless  they  believed 
from  the  evidence  that  he  knew  she  was 
under  fourteen,  which  the  court  refused. 
This  is  assigned  as  error.  The  court  in- 
structed the  Jury,  for  the  defendant  "that 
before  you  should  convict  the  defendant  in 
this  case  you  must  believe  from  the  evidence 
beyond  all  reasonable  doubt  that  defendant 
maliciously,  willfully,  or  fraudulently  did 
lead,  take,  carry  away,  decoy,  or  entice  away, 
Florence  Hudson,  without  the  consent  of  her 
mother, "  etc.  The  defendant  testified  that 
he  did  not  entice  the  girl  away,  but  she  went 
with  him;  that  Bill  Smith  (who  was  the  girl's 
stepfather)  wanted  him  to  carry  her  off  for 
him.  And  that  there  was  an  agreement  for 
Bill  to  come  on  afterwards.  There  was  a 
verdict  of  guilty,  and  defendant  was  sen- 
tenced to  the  penitentiary.  From  which 
verdict  and  judgment  defendant  appealed. 

Kimmons  &  Klmmons,  for  appellant 
Frank  Johnson,  Atty.  Gen.,  for  the  State. 

COOPER  C.  J.  The  first  instruction  for 
the  state  presents  another  illustration  of 
attempting  to  define  what  is  a  reasonable 
doubt— another  effort  to  define  away  the 
phrase  and  to  substitute  for  It  something 
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more  favorable  to  the  state.  The  jury  was 
told  that  "If  from  a  full  and  fair  compari- 
son of  all  the  evidence  In  the  case  your 
minds  and  consciences  are  fully  satisfied  of 
the  defendant's  guilt  you  should  convict." 
What  good  purpose  Is  subserved  by  the  dan- 
gerous experiment  of  eating  away  the  mean- 
ing and  effect  of  the  phrase  "reasonable 
doubt"  by  substituting  supposed  equivalents 
we  cannot  discover.  We  have  been  under 
the  necessity  of  reversing  many  judgments 
at  this  term  of  the  court,  because  of  erro- 
neous efforts  on  the  part  of  the  courts  to 
define  the  meaning  of  a  reasonable  doubt. 
It  would  be  wise  for  the  representatives  of 
the  state  to  leave  the  term,  as  formulated, 
as  Its  own  best  Interpreter,  or  to  carefully 
exclude  the  use  of  words  which,  on  any  in- 
terpretation or  definition,  may  Imply  less  in 
favor  of  the  defendant  than  the  phrase  itself. 
In  what  sense  is  the  word  "fully,"  which 
the  court  instructed  the  jury  might  char- 
acterize the  belief  which  would  warrant  a 
conviction,  to  be  understood?  Some  of  the 
synonyms  given  by  lexicographers  are,  "am- 
ply," "sufllclently,"  "clearly."  "distinctly." 
Now,  did  the  court  mean  to  tell  the  jury  that 
while  the  law  required  it  to  believe  the  ac- 
cused to  be  guilty  beyond  a  reasonable 
doubt,  before  he  should  be  convicted,  yet  all 
that  was  meant  was  that  the  jury  should 
"clearly"  or  "distinctly"  or  "sufllcientiy"  so 
believe?  If  this  was  what  was  meant,  the 
instruction  would  be  palpably  wrong.  In 
the  light  of  the  Instructions  upon  the  subject 
of  reasonable  doubt  given  for  the  defendant, 
and  of  the  testimony  of  the  defendant  him- 
self, we  are  satisfied  that  no  barm  resulted 
from  the  state's  Instruction,  and  that  the 
judgment  should  not  be  reversed.  The  in- 
structions asked  by  the  defendant  and  re- 
fused were  properly  refused.  One  who  en- 
tices away  a  female  for  the  purpose  of  de- 
bauching her  is  not  relieved  by  the  fact  that 
he  did  not  know  her  to  be  within  the  age 
named  in  the  statute.  It  is  the  fact  that  she 
was  that  controls  and  fixes  the  offense.  Af- 
firmed. 


ORR  v.  STATE. 
(Supreme  court  of  Mississippi.  April  8,  1895.) 
Criminal  Law— Trial— Reasonable  Docbt. 

It  is  error  for  the  court  to  charge  in  a 
criminal  case  that  a  "conscientious  belief  of 
the  guilt  of  the  accused  is  a  belief  beyond  a  rea- 
sonable doubt. 

Appeal  from  circuit  court,  Panola  county; 
Eugene  Johnson,  Judge. 

Robert  Orr  was  convicted  of  assault  and 
battery  wiih  Intent  to  kill,  and  appeals.  Re- 
versed. 

Appellant  was  Jointly  indicted  with  one 
John  Wilkes  for  shooting  one  J.  A  Boyles. 
He  was  convicted  of  assault  and  battery  with 
Intent  to  kill,  and  sentenced  to  the  peniten- 


tiary for  10  years.  The  court  Instructed  the 
Jury,  for  the  state,  that.  If  you  conscien- 
tiously believe  from  the  evidence  that  defend- 
ant is  guilty,  then  you  have  no  reasonable 
doubt,  and  the  case  is  made  out  to  a  moral 
certainty,  and  you  should  convict  the  defend- 
ant" This  was  substantially  contained  in 
two  Instructions  given  for  the  state.  De- 
fendant excepted  to  the  giving  of  these  in- 
structions, and  appealed. 

Stone  &  Lowrey,  for  appellant  Frank 
Johnston,  Atty.  Gen.,  for  the  State. 

COOPER,  0.  J.  The  court  erred  In  In- 
structing the  jury  that  a  "conscientious  be- 
lief" was  a  belief  beyond  a  reasonable  doubt. 
Brown  v.  State  (Miss.)  16  South.  202.  Re- 
versed and  remanded. 


HARMON  v.  GOODBAR  SHOE  CO. 
(Supreme  Court  of  Mississippi.  April  8,  1895.) 
Instructions— Assumption  or  Pacts. 
Where  attorneys  were  preferred  for  a 
certain  amount  In  a  deed  of  assignment  and  one 
witness  stated  that  the  assignor,  on  another 
trial,  testified  that  it  was  his  understanding  that 
said  firm  were  to  defend  all  suits  arising  out 
of  the  assignment  for  said  sum,  and  three  other 
witnesses  testified  that  it  was  for  preparing 
the  deed  of  assignment,  that  they  were  present 
at  the  time,  and  that  the  sum  charged  was  rea- 
sonable therefor,  it  was  error  for  the  court  to 
assume  that  the  preference  was  for  the  former 
purpose,  by  giving  a  peremptory  instruction  to 
that  effect 

Appeal  from  circuit  court,  Coahoma  coun- 
ty; R.  W.  Williamson,  Judge. 

Action  in  attachment  by  Good  bar  Shoe  Com- 
pany against  Conger  Bros.  J.  W.  Harmon, 
assignee  of  defendants,  intervened,  claiming 
the  goods.  Plaintiffs  had  judgment,  and  the 
claimant  appeals.  Reversed. 

Conger  Bros.,  who  were  merchandising  at 
Lula,  In  Coahoma  county,  Miss.,  made  an  as- 
signment to  J.  W.  Harmon,  as  assignee.  The 
deed  of  assignment  was  prepared  on  Satur- 
day night,  December  16,  1893;  and  about 
two  o'clock  on  Monday  morning,  following, 
the  assignment  was  formally  executed  and 
Harmon  took  possession.  On  the  same  morn- 
ing the  Good  bar  Shoe  Company  sued  out  a 
writ  of  attachment,  and  had  it  levied  on  a 
part  of  the  goods  assigned,  which  goods  were 
claimed  by  appellant  as  assignee.  Judgments 
were  taken  by  appellee  against  the  Congers 
on  the  attachment  Issues,  when  the  trial  of 
this  claimant's  issue  came  on.  On  the  trial, 
J.  H.  Good  bar  testified  for  the  plaintiff: 
That  he  first  met  the  Conger  brothers  on  De- 
cember 16,  1893,  when  he  was  at  their 
store  In  Lula,  having  gone  there  to  insist  on 
a  settlement  of  the  account  owed  by  them. 
That  they  told  him  they  had  nothing  to  pay 
with,  in  the  way  of  money.  He  did  not  have 
much  conversation  with  Walter  Conger,  who 
appeared  to  be  sick,  and  left  the  store  some 
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time  after  dark.  Afterwards,  Levy  Conger 
stated  that  he  had  $700  coming  to  him  from 
a  sale  of  some  lands,  which  he  expected  to 
get  in  a  few  days,  and  from  that  would  pay 
the  account  He  then  asked  Conger  for  a 
statement  of  his  affaire,  which  was  made, 
but  refused  to  let  witness  see  the  books;  and 
the  assets,  as  given,  were  about  $2,800,  and 
the  liabilities  stated  to  be  about  $000.  That 
Conger  referred  him  to  a  person  who  owed 
him  $200,  but  it  was  learned  that  this  was 
not  true.  That  he  then  offered  to  buy  what 
shoes  the  Congers  had  on  hand,  bought  from 
them,  and  credit  then*  account  with  them, 
but  Conger  declined  to  do  this.  That  Conger 
then  went  off  to  see  his  brother,  and  came 
back,  and  told  him  that  his  brother  was  sick 
with  pneumonia,  and  that  if  he  would  wait 
until  Monday  they  would  fix  the  matter  up; 
but  witness  took  a  train  going  south,  and 
went  to  Clarksdale,  where  he  found  Walter 
Conger  at  an  hotel,  who  said  he  had  come  on 
the  train  the  night  before.  There  was  some 
evidence  of  the  Conger  Bros,  selling  goods  be- 
low cost,  and  one  witness  stated  that  one 
of  the  Congers  told  him  on  Saturday  before 
the  assignment  that  they  were  able  to  pay 
what  they  owed.  W.  J.  Buck  testified,  for 
plaintiff,  that  he  was  the  stenographer  of  the 
court,  and  that,  in  the  case  of  Brooks,  Neeley 
A  Co.  against  Conger  Bros.,  Walter  Conger  tes- 
tified that  J.  W.  ft  W.  D.  Cutrer  were  pre- 
ferred for  $250,  for  fixing  up  -the  assignment 
and  taking  the  case,  and  in  answer  to  the 
question,  "But  It  was  your  understanding 
that  they  were  to  defend  all  the  suits  grow- 
ing out  of  the  assignment  for  $260?"  he  said, 
"Yes,  sir,"  and  that  be  testified  that  between 
the  12th  of  December,  1893,  and  the  16th, 
what  money  was  taken  in  was  used  to  live 
on  by  himself  and  his  brother,  and  that  some 
real  estate  was  sold  a  few  days  before  the 
assignment,  by  him,  for  which  he  received 
$500.  J.  W.  Cutrer  and  J.  W.  Harmon  both 
testified  that  they  were  present  when  the 
contract  was  made  with  J.  W.  ft  W.  D.  Cut- 
rer, and  that  it  was  for  preparing  the  deed 
of  assignment,  and  nothing  more.  O.  F. 
Maynard,  an  attorney,  testified  as  to  the 
reasonableness  of  the  fee  charged.  The  court 
gave. a  peremptory  Instruction  to  find  for  the 
plaintiff.  From  a  verdict  and  judgment  ac- 
cordingly, claimant  appealed. 

J.  W.  ft  W.  D.  Cutrer,  for  appellant  D. 
A  Scott  for  appellee. 

WHITFIELD,  J.  In  view  of  the  testimony 
of  J.  W.  Cutrer,  Maynard,  and  Harmon-,  the 
peremptory  instruction  should  not  have  been 
given.  The  testimony  of  Cutrer  and  Harmon 
Is  not  to  their  understanding  of  what  the 
contract  as  to  the  attorney's  fee  was,  but 
what  it  really  was,  as  made  at  the  time  of 
the  making  of  the  instrument  when  they  and 
the  assignor  were  all  present.  The  case 
should  have  been  submitted  to  the  jury.  Re- 
versed and  remanded. 


MOORE  et  aL  v.  MARTIN. 
(Supreme  Court  of  Mississippi.   March  25, 
1895.) 

Stipulation— Cohstbuctiow. 

Where  the  parties  to  an  action  agree  that 
the  decision  in  their  action  aball  be  controlled 
by  the  decision  in  an  action  in  which  an  ap- 
peal has  been  prayed,  the  fact  that  the  appeal  la 
not  allowed  because  the  bill  of  exceptions  is  not 
filed  in  time  does  not  conclude  the  parties  to  the 
former  action,  but  remits  them  to  their  re- 
spective rights  nnder  their  own  action. 

Appeal  from  circuit  court  Rankin  county; 
A  G.  Mayers,  Judge. 

Action  by  Wm.  R.  Moore  ft  Co.  against 
George  A  Martin.  From  a  judgment  for  de- 
fendant plaintiffs  appeal.  Reversed. 

In  the  August  1894.  term  of  the  circuit 
court  of  Rankin  county,  two  attachment 
suits  were  pending  against  C.  L.  Martin,— 
one  by  Johnson,  Caruthers  ft  Rand  Company, 
the  other  by  appellants.  In  each  case  the 
appellee,  O.  A.  Martin,  filed  a  claim  to  the 
goods  levied  on  under  the  attachments.  Aft- 
er judgment  in  the  attachment  cases  the 
claimant's  issue  in  the  case  of  Johnson, 
Caruthers  ft  Rand  Company  was  tried  and 
resulted  in  a  verdict  and  judgment  for  the 
claimant  from  which  an  appeal  was  asked 
by  the  attorneys  for  Johnson.  Caruthers  ft 
Rand  Company,  which  was  granted,  and  20 
days  given  In  which  to  prepare  a  bill  of  ex- 
ceptions. On  the  same  day  the  attorneys 
for  Moore  ft  Co.  and  the  attorneys  for  Mar- 
tin made  an  agreement  that  this  case  should 
abide  the  final  judgment  In  the  other  case, 
and  the  agreement  was  entered  on  the  min- 
utes of  the  court.  A  bill  of  exceptions  was 
prepared  by  the  attorneys  in  the  case  of 
Johnson,  Caruthers  ft '  Rand  Co.  v.  Martin 
20  days  after  the  final  adjournment  of  the 
court,  but  not  within  20  days  after  the  order 
allowing  the  20  days,  and  the  judge  refused 
to  sign  it  and  that  case  was  never  appealed 
to  the  supreme  court.  At  the  next  term  of 
the  court,  February,  1895,  when  the  case  of 
Wm.  R.  Moore  ft  Co.  was  called,  the  attor- 
neys for  the  claimant  made  a,  motion  for  a 
judgment  in  favor  of  claimant  because  of 
the  agreement  of  record  at  the  August  term 
of  the  court  The  motion  was  sustained, 
and  the  same  judgment  was  entered  as  that 
in  the  case  of  Johnson,  Caruthers  ft  Rand 
Co.  v.  G.  A  Martin. 

Wm.  Buchanan,  for  appellants.  S.  L.  Mc- 
Laurin  and  J.  R.  Enochs,  for  the  appellee. 

COOPER,  C.  J.  The  agreed  facts  demon- 
strate that  the  agreement  of  the  parties  to 
this  suit  was  that  it  should  be  controlled  by 
the  decision  of  this  court  in  the  case  of 
Johnson,  Caruthers  ft  Rand  Co.  v.  Martin,  in 
which  cause  an  appeal  had  been  prayed,  and 
time  given  in  which  to  prepare  a  bill  of  ex- 
ceptions. The  bill  of  exceptions  not  being 
presented  within  the  time  allowed,  the  judge 
refused  to  sign  It  by  reason  of  which  the  ap- 
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peal  was  not  taken.  The  plaintiff  herein  at 
the  next  term  of  the  court  attempted  to  con- 
tinue his  suit,  and  was  met  by  a  motion  for 
a  judgment  In  favor  of  the  claimant,  under 
the  terms  of  the  agreement,  which  motion 
was  sustained,  and  judgment  entered  accord- 
ingly. In  this  the  court  erred.  By  reason 
of  the  failure  of  the  appeal  in  the  case  of 
Johnson,  Caruthers  &  Rand  Co.,  the  adjudi- 
cation by  which  this  cause  was  stipulated  to 
be  governed  can  never  occur,  and  hence  It 
can  no  more  be  said  that  the  judgment  here- 
in should  be  for  the  defendant  than  that  it 
should  be  for  the  plaintiff.  The  test  of  their 
rights,  selected  by  the  parties,  having  fail- 
ed without  fault  of  either  of  them,  they  are 
necessarily  remitted  to  their  respective  rights 
under  the  law,  as  it  may  be  decided  In  Oils 
their  own  cause,  which  were  not  waived  by 
the  agreement  of  their  counsel.  The  judg- 
ment is  reversed. 


GILLESPIE  v.  PLANTERS'  OIL  MILL  & 
MANUF'G  CO. 
(Supreme  Court  of  Mississippi.    March  18, 
1895.) 

Action  ok  Note— Failure  of  Consipbratiox. 
1.  In  an  action  by  an  indorsee  of  a  bill,  it 
is  no  defense  to  assert  tbat  the  bill  was  ac- 
cepted in  payment  of  premiums  on  certain  in- 
surance policies,  but  that  the  policies  were  aft- 
erwards canceled,  and  that  the  unearned  premi- 
ums were  more  than  the  amount  of  the  bill, 
where  it  appeared  that  defendant,  at  the  time  of 
the  cancellation,  failed  to  require  a  return  of 
the  bill,  though  he  knew  that  it  was  held  by 
another  even  though  it  was  transferred  in  pay- 
ment of  a  past  indebtedness. 

Appeal  from  circuit  court,  Leflore  county; 
R.  W.  Williamson,  Judge. 

Action  by  E.  C.  Gillespie  against  Planters' 
Oil  Mill  &  Manufacturing  Company  on  a  bill 
of  exchange.  Defendant  had  Judgment,  and 
plaintiff  appeals.  Reversed. 

TV*.  A.  Drennan,  Jr.,  who  was  an  insurance 
agent  at  Greenwood,  Miss.,  procured  Insur- 
ance policies  on  appellee's  property  amount- 
ing to  $30,000,  for  which  a  premium  of  $1,- 
695  was  charged.  In  settlement  of  this  pre- 
mium, Drennan  drew  four  bills  of  exchange 
In  favor  of  himself  on  appellee,— three  for 
$500  each,  and  one  for  $195.  They  were 
accepted  by  appellee,  and  one  of  them  was 
Indorsed  in  blank  by  Drennan,  and  deliv- 
ered to  TV.  M.  Gillespie  In  some  business 
transaction  between  Drennan  and  Gillespie. 
This  Is  a  suit  by  Mrs.  E.  O.  Gillespie,  the 
administratrix  of  the  estate  of  W.  M.  Gil- 
lespie, on  this  bill  of  exchange.  Defendant 
pleaded  the  general  issue,  and  a  failure  of 
consideration  before  notice  of  assignment, 
and  that  plaintiffs  intestate  was  not  a  bona 
fide  holder  for  value.  On  the  trial  plaintiff  rest- 
ed upon  the  introduction  of  the  bill  of  exchange 
and  proof  of  protest.  For  the  defendant  it  was 
shown  that  all  the  bills  of  exchange  had  been 
paid  but  this  one;  that  some  time  after  the  de- 
livery of  the  policies  by  Drennan  and  a  short 


time  before  the  maturity  of  this  bin  of  ex- 
change some  of  the  policies  of  Insurance  had 
been  canceled;  that  the  insurance  so  lost 
was  worth  more  than  the  amount  of  this  bill 
of  exchange.  The  secretary,  treasurer,  and 
general  manager,  Mr.  Ma  rye,  testified  this 
acceptance  was  due  on  April  23d;  did  not 
know  when  the  policies  were  canceled,  but 
they  must  have  been  canceled  before  the 
maturity  of  this  bill  of  exchange;  that  his 
contract  with  Mr.  Drennan  was  to  furnish 
policies  for  $30,000,  to  continue  for  one  year; 
that  the  unearned  premiums  were  not  re- 
turned when  the  policies  were  canceled;  that 
notice  was  given  him  that  the  policies  were 
canceled,  and  deuand  made  for  their  return, 
but  he  had  refused  to  return  them.  There  was 
a  conflict  In  the  evidence  as  to  the  notice  of 
assignment  of  the  bill  of  exchange  which 
was  delivered  to  Gillespie  by  Drennan  a 
short  while  after  It  was  accepted.  Drennan 
was  Indebted  to  Gillespie  in  the  sum  of  $1.- 
000,  and  this  bill  was  by  Drennan  trans- 
ferred upon  said  indebtedness.  The  first  and 
second  instructions  given  for  defendant  are 
the  following:  "(1)  The  court  instructs  the 
jury  that  If  they  believe  from  the  evidence 
that  policies  of  fire  Insurance  were  Issued 
and  delivered  by  W.  A.  Drennan  to  defend- 
ant, and  that  a  part  of  said  policies  was 
afterwards  canceled,  then  the  jury  will  find 
for  the  defendant  If  they  further  believe 
from  the  evidence  that  the  unearned  pre- 
miums on  said  canceled  policies  equal  or  ex- 
ceed said  acceptance  sued  on,  and  that  plain- 
tiff received  said  acceptance  merely  as  se- 
curity for  a  present  debt  due  him  by  W.  A. 
Drennan,  then  the  jury  will  find  for  the  de- 
fendant (2)  The  court  instructs  the  Jury 
that  If  they  believe  from  the  evidence  that 
W.  A.  Drennan,  Jr.,  promised  to  Insure  de- 
fendant's property  for  the  sum  of  $30,000  for 
one  year,  in  consideration  of  $1,695,  and  that 
a  sufficient  amount  of  said  insurance  was 
canceled  before  the  expiration  of  said  year 
to  equal  in  value  the  amount  of  the  accept- 
ance sued  on  as  unearned  premiums  there- 
for, and  that  defendant  received  no  benefit 
therefor,  and  that  said  insurance  was  can- 
celed before  the  said  defendant  had  notice 
of  the  transfer  of  said  acceptance,  then  the 
Jury  will  find  for  the  defendant"  From  a 
verdict  and  judgment  for  defendant  plain- 
tiff appealed. 

Longino  &  Somerville,  for  appellant  Rush 
&  Gardner,  for  appellee. 

COOPER,  O.  J.  By  the  first  and  second 
instructions  given  for  the  defendant  the  jury 
was  erroneously  advised  as  to  what  consti- 
tuted a  want  or  failure  of  consideration  of 
the  instrument  sued  on.  If  Drennan,  as  the 
Instruction  presupposes,  Issued  and  delivered 
to  the  defendant  valid  policies  of  Insurance, 
for  the  amount  and  time  he  had  contracted 
to  do,  hi  consideration  of  the  Instrument 
sued  on,  the  subsequent  cancellation  by  the 
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insurance  company  would  not  show  a  want 
or  failure  of  consideration.  Drennan  did  not 
warrant  that  the  policies,  once  validly  put 
in  force,  should  remain  operative  to  the  end 
of  the  term;  that  the  companies  would  not 
exercise  their  usual  right  of  cancellation.  If 
there  was  valid  insurance  It  could  only  legal- 
ly be  canceled  by  the  Insurer  upon  a  return 
of  the  unearned  premium;  and,  if  the  de- 
fendant surrendered  the  policies  for  cancel- 
lation without  requiring  a  return  by  the  com- 
panies of  the  unearned  premium,  it  cannot 
impose  upon  the  plaintiff  the  loss  thereby 
sustained.  The  evidence  makes  it  certain 
that  before  any  cancellation  was  discussed 
the  defendant,  through  its  chief  officer,  had 
notice  that  its  acceptance  was  held  by  the 
plaintiff's  intestate.  He  may  not  have  been 
a  holder  for  value,  but  he  held  in  good  faith, 
and  lawfully.  He Vas  entitled  to  enforce  the 
obligation  of  the  Instrument,  whatever  it 
then  was,  against  the  defendant.  A  cancel- 
lation by  the  insurer  of  the  policy  without 
the  concurrence  of  the  assured  would  have 
been  a  nullity,  without  a  return  to  it  of  the 
unearned  premium.  Cancellation  without  re- 
turn of  the  premium,  by  consent  of  the  de- 
fendant, would  be  cancellation  by  contract, 
and  it  Is  manifest  that  the  defendant  could 
not,  by  contract,  create  either  a  want  or  fail- 
ure of  consideration  of  the  bill  of  exchange 
sued  on.  We  express  no  opinion  as  to 
whether  or  not  valid  policies  were  procured 
for  the  defendant  by  Drennan.  That  ques- 
tion Is  one  of  fact  The  instruction  assumes 
that  there  had  been;  and  If  this  Is  true,  the 
plaintiff  was,  under  the  circumstances  named 
In  the  instruction,  entitled  to  recover.  Re- 
versed and  remanded. 


MONROE  COUNTY  v.  BELL. 
(Supreme  Court  of  Mississippi.    Jan.  28,  1885.) 
Reward  fob  Abbbst. 

L  Under  Code  1892,  f  1387,  providing  that 
a  person  who  shall  arrest  any  one  who  has  kill- 
ed another  and  is  fleeing,  or  attempting  to  flee, 
before  arrest,  shall  be  entitled  to  $100,  the  re- 
ward cannot  be  claimed  for  arresting  one  who, 
after  killing  a  person,  remained  at  home  two 
days,  not  concealing  himself,  and  then  left  for 
another  state,  remaining  at  one  place  till  arrest- 
ed, it  being  generally  known  where  he  was. 

2.  A  sheriff  of  Texas,  required  by  Code  Cr. 
Proc.  Tex.  1879,  art  1023,  to  give  aid  in  the  ar- 
rest and  detention  of  a  fugitive  from  another 
state,  is  not  entitled,  for  arresting  in  Texas  a 
person  who  came  there  after  committing  a  homi- 
cide in  Mississippi,  to  the  reward  provided  by 
Code  1892,  §  1387,  for  arresting  a  person  who 
has  killed  another  and  is  fleeing,  or  attempting 
to  flee. 

Appeal  from  circuit  court,  Monroe  county; 
Newman  Cayce.  Judge. 

Action  by  Tom  Bell  against  Monroe  county 
for  a  reward  for  arresting  a  person.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
verped. 

Will  Klrkpatrlck  shot  and  killed  Fred  Cow- 
ley at  Smlthvllle,  In  Monroe  county,  Miss. 


He  remained  at  his  home,  near  Smlthvllle, 
for  two  days,  not  concealing  himself,  and 
then  left  for  Texas,  and  it  was  generally 
known  where  he  was.  He  stopped  at  Itas- 
ka,  in  Hill  county,  Tex.,  where  he  remained 
until  he  was  arrested  by  S.  P.  Rice,  deputy 
sheriff  of  Hill  county.  Appellee,  Tom  Bell, 
who  was  sheriff  of  Hill  county,  Tex.,  pre- 
sented his  claim  to  the  circuit  court  of  Mon- 
roe county  for  the  statutory  reward  of  $100 
for  the  arrest  The  account  was  allowed 
by  the  court,  and  a  warrant  was  issued  for 
the  amount  by  the  clerk  of  said  court  This 
warrant  was  presented  to  the  board  of  su- 
pervisors of  said  county,  and  they  refused 
to  allow  It  From  that  decision  Bell  ap- 
pealed to  the  circuit  court,  where  the  judg- 
ment was  reversed,  and  a  judgment  given 
for  Bell,  and  from  that  judgment  the  county 
of  Monroe  prosecuted  this  appeal. 

Clifton  &  Eckford,  for  appellant  Robt 
E.  Houston,  for  appellee. 

WOODS,  J.  Klrkpatrlck,  for  whose  appre- 
hension the  statutory  reward  provided  in 
section  1387,  Code  1892,  was  claimed  and  al- 
lowed In  the  circuit  court,  was  not  fleeing, 
or  attempting  to  flee,  before  arrest  The  evi- 
dence clearly  shows  this.  In  addition  to 
this,  by  the  law  of  Texas,  it  was  the  duty 
of  Tom  Bell,  who  was  sheriff  of  Hill  county, 
Tex.,  "to  give  aid  in  the  arrest  and  deten- 
tion of  a  fugitive  from  another  state,  that 
he  may  be  held  subject  to  a  requisition  by 
the  governor  of  the  state  from  which  he  may 
have  escaped";  and  the  appellee  Is  not  en- 
titled to  claim  the  reward  for  doing  a  duty 
which  the  law  of  his  state  required  him  to 
perform.  Code  Cr.  Proc.  Tex.  1879,  art  1023. 
Reversed  and  remanded. 


RUCKER  v.  STATE. 
(Supreme  Court  of  Mississippi.    Feb.  18,  1896.) 
Cam  i  s  ax  Law — Instructions— Reason  able 

Doubt. 

1.  An  instruction  directing  the  jury  to  dis- 
regard the  evidence  of  any  witness  interested  in 
the  trial,  "if  in  their  judgment  it  is  right  so  to 
do,"  is  error. 

2.  An  instruction  requiring  the  jury  to  be- 
lieve the  defendant  guilty  beyond  a  reasonable 
doubt,  and  then  declaring  that  they  have  no  rea- 
sonable doubt  of  his  guilt  if  the  evidence  1b  so 
high  as  to  cause  them  to  "conscientiously  be- 
lieve" him  guilty,  in  effect  requires  them  to  con- 
vict if  they  believe  defendant  guilty,  and  is  er- 
ror. 

Appeal  from  circuit  court,  Tippah  county; 
Eugene  Johnson,  Judge. 

Dr.  Charles  Rucker  was  convicted  of  a 
criminal  offense,  and  appeals.  Reversed. 

Appellant  was  Indicted  for  the  murder  of 
one  William  Sanders,  was  tried,  and  convict- 
ed of  manslaughter,  and  sentenced  to  the 
penitentiary  for  10  years.  An  appeal  was 
taken  to  the  supreme  court,  and  the  judg- 
ment was  reversed,  and  the  cause  remanded. 
See  14  South.  534,  for  a  statement  of  the 


Digitized  by 


Google 


122 


SOUTHERN  REPORTER,  Vol.  18. 


(Miss. 


facta.  At  the  July,  1884,  term  he  was  again 
tried  and  convicted  of  manslaughter,  and 
sentenced  to  the  penitentiary  for  10  years, 
and  appealed  again.  The  assignments  of 
error  are  that  the  court  erred  In  giving  the 
first,  fifth,  sixth,  and  seventh,  instructions 
for  the  state,  and  in  modifying  the  seventh 
instruction  asked  by  defendant,  and  refusing 
defendant  further  time  to  procure  affidavits 
on  his  motion  for  a  new  trial,  and  In  overrul- 
ing his  motion  for  a  new  trial.  The  first  In- 
struction given  for  the  state  and  complained 
of  by  defendant  is:  "(1)  The  court  Instructs 
the  jury  that  they  are  the  sole  and  exclusive 
judges  of  the  weight  of  the  testimony  and 
the  credibility  of  the  witnesses,  and  they 
may  take  into  consideration  the  manner  of 
the  witnesses  on  the  stand,  the  relationship 
of  any  witnesses  to  the  defendant,  the  in- 
terest of  any  witness  in  the  result  of  the 
trial,  the  reasonableness  of  the  testimony  of 
any  witness,  in  connection  with  all  the  facts 
and  circumstances  in  testimony,  in  deter- 
mining how  far,  if  at  all,  they  will  believe 
such  witnoss,  or  credit  such  testimony;  and 
if  you  believe  from  the  evidence  that  any 
witness  has  willfully  sworn  falsely  to  any 
material  matter,  or  that  any  witness  has 
told  an  unreasonable  story,  or  is  related  to 
the  defendant,  or  is  interested  in  the  re- 
sult of  this  trial,  then  you  may  disregard 
such  testimony  altogether,  if  in  your  judg- 
ment it  is  right  to  do  so."  The  view  of  the 
case  taken  by  the  court  makes  it  unneces- 
sary to  set  out  the  other  instructions  and  the 
other  causes  assigned  as  error.  The  defend- 
ant, his  father,  and  brother  testified  for  the 
defense,  in  the  court  below. 

Tho.  Spight,  for  appellant  Prank  John- 
ston, Atty.  Gen.,  for  the  State. 

COOPER,  0.  J.  This  is  the  second  appeal 
in  this  cause,  and  there  must  be  another 
reversal,  by  reason  of  the  manifest  error  In 
the  instructions  asked  and  given  for  the 
state.  The  defendant  testified  In  his  own 
behalf,  and  by  the  first  instruction  given  for 
the  state  the  jury  was  instructed  that  It  was 
the  Judge  of  the  credibility  of  the  witness- 
es, and,  among  other  things,  was  instructed 
that  if  It  appeared  that  any  witness  'is  in- 
terested in  the  result  of  this  trial  then  you 
may  disregard  such  testimony  altogether,  if 
in  their  judgment  it  is  right  to  do  so."  This 
instruction  is  directly  opposed  to  the  decision 
of  this  court  In  Buckley  v.  State,  62  Miss. 
705. 

By  the  second  Instruction  the  court  at- 
tempted to  define  a  reasonable  doubt,  and 
told  the  Jury  that  "the  test  Is,  does  the  evi- 
dence rise  so  high  as  to  cause  you  to  con- 
scientiously believe  he  Is  guilty?  and,  If  you 
so  believe,  then  you  have  no  reasonable 
doubt  of  his  guilt"  The  best  definition  of 
a  reasonable  doubt  we  have  ever  seen  Is  that 
It  Is  a  "reasonable  doubt"  If  courts  will 
persist  in  amplifying  and  defining  a  perfect- 
ly expressed  thought  one  as  capable  of  be- 


ing understood  by  the  average  juror  as  by 
the  judge  on  the  bench,  it  would  be  well 
to  carry  throughout  the  web  of  scholasticism 
and  refinement  the  woof  of  the  plain  and 
unambiguous  statement  of  the  rule,  as 
formulated  by  the  ancient  sages  of  the  law. 
A  conscientious  belief  is  the  only  sort  of 
belief  ever  entertained.  One  may  affect  to 
believe,  and  the  pretense  may  not  be  con- 
scientious; but  any  belief  really  entertained 
must  from  its  very  nature,  be  a  conscientious 
one.  The  judge,  in  effect  told  them  that 
the  defendant  should  be  convicted  if  the 
jury  believed  him  to  be  guilty.  The  law  Is 
that  to  warrant  conviction  the  jury  must  be 
satisfied,  beyond  a  reasonable  doubt  of  the 
guilt  of  the  accused.  Brown  v.  State,  16 
South.  202.   Reversed  and  remanded. 


TRACER  v.  SHEPHERD. 
(Supreme  Court  of  Mississippi.    Feb.  11,  1895.) 
Ejectment— Evidence  of  Title  —  Instructions. 

L  Where  the  deed  to  plaintiff  clearly  shows 
that  the  land  in  controversy  is  part  of  a  cer- 
tain plantation,  and  there  is  no  issue  of  fact  on 
this  point  it  is  error  to  instruct  as  to  what  the 
ury  shall  do  if  not  satisfied  by  the  evidence  that 
t  is  part  of  such  land. 

2.  As  against  an  intruder  on  part  of  a  plan- 
tation, one  can  recover  in  ejectment  by  showing 
that  she  had  title  to  the  plantation,  and  posses- 
sion, or  that  her  vendor  or  vendor's  grantor  bad 
title  and  possession,  without  showing  title  as 
against  the  whole  world. 

Appeal  from  circuit  court,  Wilkinson  coun- 
ty; W.  P.  Cassedy,  Judge. 

Action  by  Eva  A.  Trager  against  E.  Shep- 
herd. Judgment  for  defendant  Plaintiff 
appeals.  Reversed. 

Ejectment  for  about  20  acres  of  land  In 
Wilkinson  county,  Miss.,  being  a  part  of  sec- 
tion 8,  township  1,  range  4  W.  On  the  trial 
the  plaintiff  introduced  a  deed  from  F.  D. 
Lewis,  tax  collector,  in  which  it  appears 
that  all  of  section  8  was  sold  for  state  and 
county  taxes  for  1885,  and  purchased  by 
Charles  Newman,  which  deed  was  duly  re- 
corded; and  a  deed  from  Newman  conveying 
to  appellant  the  Western  View  plantation, 
containing  1,180  acres,  described  by  metes 
and  bounds  as  follows:  Bounded  on  the 
west  by  the  town  of  Ft  Adams  and  the 
Mississippi  river;  on  the  north  by  the  Wood- 
vllle  and  Ft  Adams  road;  on  the  east  and 
south  by  the  Columbia  Springs,  Riverside, 
and  Clarksvllle  plantations.  In  connection 
with  this  paper  title,  and  to  identify  the 
locus  in  quo  as  a  part  of  the  Western  View 
plantation,  the  county  surveyor  was  intro- 
duced, who  testified  that  he  knew  the  land 
in  controversy  well,  having  lived  on  that 
place  in  1885;  that  it  had  always  been  con- 
sidered a  part  of  that  plantation;  that  de- 
fendant moved  on  the  place  in  1885,  and  he 
told  him  that  it  was  not  the  land  he  was 
claiming;  that  it  was  the  wrong  land;  that 
he  had  made  a  recent  survey  of  the  land, 
and  produced  a  plat  showing  the  Inclosure 
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and  house  of  defendant;  and  that  they  con- 
stituted part  of  lots  1,  2,  4,  and  5,  of  section 
a,  and  lay  south  of  the  Woodville  and  Ft 
Adams  road.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  of  permanent 
and  valuable  improvements,  etc.  Several 
witnesses  were  introduced  by  defendant  who 
testified  that  they  knew  the  land,  and  it 
was  not  considered  a  part  of  Western  View 
plantation.  Defendant  also  Introduced  a 
deed  of  trust  from  L.  Trager  to  D.  0.  Bram- 
lette,  trustee,  to  Western  View  plantation 
and  other  lands,  and  a  deed  from  Bramlette, 
trustee,  to  Charles  Newman.  These  deeds 
were  made  subsequent  to  the  deed  to  ap- 
pellant from  Newman.  The  court  gave  the 
following  instructions  for  defendant:  "(1) 
The  court  instructs  the  jury,  for  the  defend- 
ant, that  the  burden  of  proof  is  on  plaintiff 
to  make  out  her  case  by  a  preponderance  of 
the  evidence,  to  the  satisfaction  of  the  Jury, 
and  in  doing  this  she  must  make  out  her 
title  against  the  whole  world;  and,  If  the 
Jury  are  not  satisfied  from  the  evidence  as 
to  the  plaintiffs  title,  then  they  must  find 
for  the  defendant,  although  they  may  be- 
lieve that  the  defendant  has  no  title.  (2) 
The  court  Instructs  the  Jury,  for  the  defend- 
ant, that.  If  the  Jury  are  not  satisfied  by  a 
preponderance  of  the  evidence  that  the  land 
in  controversy  is  a  part  of  Western  View 
plantation,  then  they  must  find  for  the  de- 
fendant." 

Nugent  &  Mc Willie,  for  appellant  A.  G. 
Shannon,  for  appellee. 

WOODS,  X  .  The  second  instruction  given 
for  the  defendant  below  Is  erroneous.  The 
calls  of  the  deed  from  Newman  to  Mrs. 
Trager  clearly  show  that  the  land  In  con- 
troversy Is  a  part  of  Western  View  planta- 
tion, and  there  was  no  issue  of  fact  on  this 
point  to  be  submitted  to  the  Jury's  finding. 
If  Mrs.  Trager  had  possession  of,  as  well 
as  title  to,  Western  View  plantation,  her 
possession  embraced  every  part  of  the  plan- 
tation, and  she  was  entitled  to  a  recovery 
-on  this  prima  facie  showing  against  an  in- 
truder, and  she  need  not  have,  in  such  case, 
shown  a  title  good  against  the  world.  So, 
too,  If  her  vendor  or  her  vendor's  grantor 
had  title  and  possession  of  Western  View 
plantation,  and  appellee  was  a  mere  tres- 
passer upon  such  possession,  she  need  not 
mate  out  her  title  against  the  world,  but  may 
rest,  as  against  the  intruder,  by  showing  title 
to  the  plantation,  and  possession  of  it  The 
evidence  is  not  very  clear  as  to  the  posses- 
sion of  the  plantation  by  Mrs.  Trager  and 
those  under  whom  she  claims;  but  if  such 
possession  was  shown  or  conceded,  then  the 
first  instruction  given  the  defendant  below  is 
defective  in  not  qualifying  the  rule  an- 
nounced therein  by  noting  the  evidence  nec- 
essary to  be  offered  to  oust  an  Intruder,  and 
charging  the  Jury  accordingly.  See  Dingey 
v.  Paxton.  60  Miss.  1038,  and  cases  cited. 
Reversed  and  remanded. 


STATE  ex  rel.  ATTORNEY  GENERAL  v. 
HARRIS,  Sheriff. 
(Supreme  Court  of  Mississippi.    Jan.  28,  1896.) 

Countt  Commissioners— Record  op  Meetimq  — 
Validity  op  Okdkr. 

1.  Code,  8  278.  provides  "that  the  boards  of 
supervisors  shall  hold  regular  meetings  at  the 
courthouse  of  their  respective  counties."  Sec- 
tion 3074  provides  that  "the  clerks  of  the  chan- 
cery court  *  *  •  shall  keep  their  offices  at 
the  courthouse  of  their  respective  counties. 
•  •  *  and  if  offices  shall  not  be  there  provided 
for  them,  they  shall  keep  their  offices  within 
one-fourth  of  a  mile  of  the  courthouse,"  eta 
Held,  that  a  caption  of  the  minutes  of  a  board  of 
supervisors  that  their  meeting  was  held  in  the 
office  of  the  chancery  clerk  does  not  import  that 
the  session  was  in  fact  held  at  the  courthouse. 

2.  An  order  of  the  board  of  county  supervis- 
ors, made  in  another  place  than  in  the  court- 
house, without  legal  excuse,  is  void. 

Appeal  from  circuit  court  Coahoma  county; 
R.  W.  Williamson,  Judge. 

Petition  for  writ  of  mandamus  by  the  state, 
upon  the  relation  of  the  attorney  general,  to 
compel  R.  N.  Harris  to  issue  a  license  to 
sell  Intoxicating  liquors.  From  a  Judgment 
denying  the  writ  petitioner  appeals.  Re- 
versed. . 

Petition  for  a  writ  of  mandamus  to  com- 
pel R.  N.  Harris,  sheriff  of  Coahoma  county, 
to  issue  a  license  to  retail  vinous  and  spirit- 
uous liquors  in  the  town  of  Clarksdale,  in  said 
county.  The  petition  avers  that  R.  N.  Harris 
is  sheriff  and  tax  collector  of  Coahoma  coun- 
ty, Miss.;  that  It  is  his  duty  to  issue  priv- 
ilege license  to  all  petitioners  who  had  been 
granted  license  by  the  proper  county  or  mu- 
nicipal officers  to  retail  liquors  upon  the  pay- 
ment to  him  of  the  proper  amount  due;  that 
on  the  16th  day  of  March,  1894,  the  municipal 
authorities  of  the  town  of  Clarksdale  regu- 
larly and  legally  granted  to  one  James  A. 
Dolan  license  to  retail  In  the  town  of  Clarks- 
dale for  one  year;  that  said  Dolan  executed 
the  proper  bond,  and  tendered  to  appellee 
the  proper  amount  of  money  for  said  license, 
and  had  complied  with  all  legal  requirements, 
and  that  it  became  the  duty  of  said  sheriff 
to  issue  the  license  to  Dolan;  that  the  said 
tax  collector  alleges,  as  a  reason  for  refusing 
to  issue  said  license,  that  a  local-option  elec- 
tion was  held  in  said  county  which  resulted 
against  the  sale  of  liquors,  and  that  it  would 
be  unlawful  to  issue  license.  The  petition 
alleges  that  there  was  no  such  election  order- 
ed or  held  according  to  law,  for  the  following 
reasons,  among  others:  "Because  the  board, 
when  they  met  to  act  upon  said  petition,  and, 
when  they  ordered  said  election,  did  not  meet 
at  the  courthouse  of  said  county,  or  either  of 
them,  as  shown  by  a  certified  copy  of  the 
meeting  of  said  board,  filed  herewith,  but 
met  in  the  office  of  the  chancery  clerk  in 
Friar's*  Point,  which  said  office  is  not  in  the 
courthouse,  and  not  connected  with  it  nor  on 
the  same  lot"  A  demurrer  was  interposed 
to  this  petition,  which  was  sustained,  and  the 
petition  dismissed,  from  which  this  appeal  la 
taken. 
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J.  W.  &  W.  D.  Cutrer,  for  appellant 
Rucks  Yerger,  for  appellee. 

COOPER,  C.  J.  If,  under  the  law,  the  re- 
lator was  entitled  to  a  license  to  retail  In- 
toxicating liquors,  the  mandamus  should  have 
been  awarded  against  the  appellee  to  receive 
the  amount  fixed  by  law  as  the  price  of  the 
license,  and  to  Issue  the  license.  Bchulherr 
v.  Bordeaux,  64  Miss.  59,  8  South.  201.  The 
contention  of  the  appellee  Is  that  the  action 
of  the  municipal  authorities  of  Olarksdale, 
in  making  an  order  for  the  grant  of  license, 
was  void,  because  at  that  time  an  election 
had  been  held  In  the  county  of  Coahoma,  un- 
der the  local-option  provisions  (sections  1610- 
1619)  of  the  Code  of  1892,  which  election 
had  resulted  against  the  sale  of  all  intoxicat- 
ing liquors  in  that  county.  The  appellant 
contends  that  no  election  recognized  by  law 
had  ever  been  ordered  In  said  county  by 
proper  authority.  Upon  this  controversy  the 
question  involved  is  determinable. 

The  grounds  upon  which  the  legality  of 
the  election  is  assailed  are  set  forth  in  the 
petition  to  which  a  demurrer  was  interposed 
by  the  defendant,  which  was  sustained  by  the 
court,  and  the  petition  dismissed.  Among 
other  averments  of  the  petition  it  is  charged, 
and  the  fact  is  of  course  admitted  by  the 
demurrer,  "that  the  said  board  [of  super- 
visors], when  they  met  to  act  on  said  peti- 
tion "  for  an  order  for  an  election,  "and  when 
they  ordered  said  election,  did  not  meet  at  the 
courthouse  of  said  county,  or  either  of  them, 
as  shown  by  a  certified  copy  of  the  meeting 
of  said  board,  filed  herewith  as  Exhibit  A  as 
a  part  hereof,  but  met  in  the  office  of  the 
chancery  clerk  In  Friar's  Point,  which  Bald 
office  is  not  in  the  courthouse,  and  not  con- 
nected with,  nor  on  the  same  lot  with,  the 
courthouse."  The  caption  of  the  minutes  of 
the  board,  at  its  meeting  at  which  the  elec- 
tion was  ordered,  is  as  follows:  "Be  It  re- 
membered that  the  honorable  board  of  super- 
visors of  Coahoma  county,  Mississippi,  met 
la  regular  session  on  this  the  3d  day  of  July, 
1893,  in  the  office  of  the  chancery  clerk,  in 
the  town  of  Friar's  Point,  Mississippi.  Pres- 
ent and  presiding,  Hon.  O.  H.  Fant,  president 
pro  tem.,"  etc  By  section  278  of  the  Code 
it  is  provided  that  "the  boards  of  supervisors 
shall  hold  regular  meetings  at  the  courthouse 
of  their  respective  counties  on  the  first  Mon- 
day of  each  month."  By  section  277  provi- 
sion is  made  for  meetings  of  the  board  at 
places  other  than  the  county  seat  when,  by 
reason  of  an  epidemic  at  the  county  seat 
or  from  other  causes,  It  shall  not  be  practica- 
ble to  meet  there.  Section  8074  provides 
that  "the  clerks  of  the  circuit  and  chancery 
courts,  the  county  superintendents  of  educa- 
tion, and  the  sheriffs  shall  keep  their  offices 
at  the  courthouse  of  their  respective  counties, 
If  offices  shall  be  there  provided  for  them,  and 
if  offices  shall  not  be  there  provided  for  them 
they  shall  keep  their  offices  within  one-fourth 
of  a  mile  of  the  courthouses  of  their  respec- 


tive counties.**  From  this  provision  It  follows 
that  the  office  of  the  clerk  of  the  chancery 
court  may  or  may  not  be  at  the  courthouse, 
and  therefore  that  the  statement  in  the  cap- 
tion of  the  minutes  of  the  July  meeting  that 
the  session  of  the  board  was  held  at  the  office 
of  the  chancery  clerk  does  not  import  that 
the  session  was  In  fact  at  the  courthouse, 
and  the  averment  of  the  petition  in  this  cause 
that  said  office  was  not  at  the  courthouse  is 
not  in  opposition  to  the  record.  Upon  the 
conceded  fact  that  the  meeting  of  the  board 
was  not  held  at  the  courthouse,  it  must  fol- 
low, as  a  legal  consequence,  that  its  order 
made  at  another  place  was  of  no  legal  ef- 
fect The  question  is  conclusively  settled  by 
the  case  of  Bank  v.  Lewis,  64  Miss.  727,  2 
South,  248.   The  judgment  is  reversed. 


FERGUSON  et  aL  v.  WHITE. 

(Supreme  Court  of  Mississippi.    Jan.  28, 1895.) 

Alteration  of  Instruments— Evidence. 

The  maker's  testimony  that  the  words 
"or  bearer"  were  not  in  the  note  when  he  ex- 
ecuted it  and  the  payee's  testimony  that  he  did 
not  insert  the  words,  is  insufficient  to  charge 
the  latter  with  alteration. 

Appeal  from  circuit  court.  Perry  county; 
A.  O.  Mayers,  Judge. 

Action  by  J.  W.  White  against  R.  Ferguson 
and  another  on  a  note.  From  a  judgment 
for  plaintiff,  defendants  appeal  Affirmed. 

Defendants  set  up  the  following  defenses: 
Alteration  of  the  note  by  the  addition  of  the 
words  "or  bearer"  after  the  name  of  the 
payee,  failure  of  consideration,  and  damages, 
as  a  set-off.  On  the  trial,  defendants  object- 
ed to  the  introduction  of  the  note  in  evidence 
unless  plaintiff  explained  the  alleged  altera- 
tion. The  court  overruled  the  objection. 
The  evidence  showed  that  the  note  sued  on 
was  given  for  the  purchase  money  of  some 
land  in  Perry  county.  Miss.  White  sold  the 
land  to  Ferguson  for  $310.-4100  cash,  one 
note  for  $110  due  January  1,  1893,  and  one 
note  due  September  1,  1893.  Defendant 
Merritt  indorsed  the  note  for  $100,  which  Is 
the  note  sued  on.  The  first  note  was  paid 
by  a  reconveyance  of  the  land  to  White. 
As  to  the  failure  of  consideration  of  the 
note,  Ferguson  testified:  That  White  had 
gone  with  him  over  a  part  of  the  land,  and 
showed  him  the  timber  thereon  (Ferguson 
was  a  lumberman,  and  was  buying  the  land 
for  the  pine  timber  on  it),  which  was  good, 
and  represented  that  the  timber  on  all  the 
other  land  was  as  good  as  what  they  had  in- 
spected, and  that  none  of  the  timber  had  been 
cut  off  the  land;  and  upon  these  representa- 
tions, and  the  further  statement  by  White 
that  1,500  trees  for  saw  logs  could  be  gotten 
off  the  land,  he  made  the  purchase.  That 
these  were  misrepresentations.  That  consid- 
erable timber  had  been  cut  and  the  timber 
on  the  land  not  inspected  was  not  as  good 
as  represented,  and  that  in  fact  only  about 

Digitized  by  Google 


MlasJ 


LAWRENCE 


a.  HAEBIS. 


125 


500  trees  were,  or  could  be,  used  tor  saw 
logs.  The  evidence  as  to  damage  was  that 
the  trade  was  made  on  the  day  they  looked 
over  the  land,  and  they  were  to  meet  at  Hat- 
tiesburg  some  days  afterwards  to  fix  up  the 
papers,  and  that  It  was  agreed  that  Fergu- 
son could  put  bis  teams  and  hands  to  cutting 
and  hauling  on  the  land;  that  tor  some  rea- 
son the  papers  were  not  fixed  for  some  time 
afterwards;  and  that  In  lite  meantime  White 
had  stopped  the  hands  from  working,  there- 
by damaging  defendant  The  only  evidence 
as  to  the  hands  being  stopped  was  that  Fer- 
guson testified  that  the  hands  told  him  Mr. 
White  stopped  them,  and  Merrltt  stated  that 
be  had  a  contract  to  haul  for  Ferguson,  and 
White  stopped  his  cart  three  days,  and  the 
choppers  told  him  White  stopped  them.  As 
to  the  alteration,  Ferguson  testified  that  he 
wrote  the  note;  that  It  was  In  his  handwrit- 
ing, except  the  words  "or  bearer";  that  they 
were  not  there  when  he  signed  and  delivered 
the  note;  and  that  they  were  not  Inserted 
with  his  knowledge  or  consent  Never  saw 
the  note  after  It  was  delivered,  until  suit 
was  brought  In  rebuttal,  White  denied  hav- 
ing made  the  representations  as  to  the  tim- 
ber on  the  land,  and  that  he  stopped  the 
hands  at  work.  That  he  did  not  notice  the 
note  particularly  when  It  was  delivered  to 
him.  He  put  it  In  his  trunk,  and  left  It 
there  until  he  filed  It  for  suit,  and  it  was 
in  his  trunk  all  the  time.  Never  offered  to 
trade  It  Never  altered  it  or  inserted  the 
words  "or  bearer."  Did  not  know  who  did 
it  The  justice  of  the  peace  testified  that 
the  note  was  delivered  to  him  by  Mr.  White 
just  as  it  then  was,  with  these  words  In 
it  The  court  gave  a  peremptory  instruc- 
tion to  find  for  the  plaintiff.  There  was  a 
verdict  and  judgment  accordingly,  from 
which  defendants  appealed. 

W.  F.  Stevens  and  D.  G.  McLaurln,  for 
appellants.   Calhoon  &  Green,  for  appellee. 

WOODS,  J.  There  Is  no  evidence  of  an  al- 
teration of  the  note  sued  on  by  the  appellee. 
The  only  evidence  on  this  point  is  that  he 
did  not  alter  It  If  there  was  an  alteration 
<and  taking  Ferguson's  evidence  to  be  true, 
as  must  be  done,  hi  view  of  the  action  of 
the  court  below),  It  was  the  alteration  of  a 
stranger,  and  does  not  make  the  Instrument 
void.  There  was  no  sufficient  evidence  to 
support  the  appellants'  claims  for  damages. 
Affirmed. 


LAWRENCE  v.  HARRIS. 
{Supreme  Court  of  Mississippi.    Dec.  81,  1884.) 
Cohtkiots— Construction. 

Under  a  contract  by  which  defendant 
agreed  to  pay  plaintiff  a  certain  amount  for 
construction  of  a  building,  to  be  taken  in  tui- 
tion in  a  school  by  parties  not  then  patrons  of 
the  school,  plaintiff  would  not  be  entitled  to  the 
tuition  of  pupils  whom  he  procured  to  be  sent  to 
the  school,  where  he  did  not  till  long  after  their 


entrance  thereto,  advise  defendant  that  he  had 
procured  their  entrance  or  should  demand  their 

tuition. 

Appeal  from  circuit  court,  Tallahatchie 
county;  J.  B.  Chrlsman,  Judge. 

Action  by  J.  A.  Harris  against  O.  F.  Law- 
rence for  breach  of  contract  Judgment  for 
plaintiff.  Defendant  appeals.  Reversed. 

O.  F.  Lawrence,  who  was  one  of  the  prin- 
cipals of  the  Cascilla  High  School,  In  Talla- 
hatchie county,  Miss.,  made  a  contract  with 
appellee  to  build  him  a  house,  for  which  he 
was  to  pay  $200,  as  follows:  "One  hundred 
and  fifty  dollars  to  be  taken  In  tuition  In 
Cascilla  High  School  by  the  said  Harris 
and  such  other  parties  as  may  render  him 
assistance  in  building  the  said  house,  pro- 
vided the  said  parties  are  not  now  patrons 
of  the  school;  and,  if  they  are,  the  amount 
of  their  work  Is  to  be  deducted  from  the 
amount  of  money  to  be  paid  In  cash  when 
the  house  Is  completed.  Lawrence  agrees 
to  pay  Harris  twenty-five  dollars  when  the 
house  is  covered  and  nearly  completed,  and 
twenty-five  more  when  the  house  Is  com- 
pleted." This  la  a  suit  by  appellee  against 
appellant  claiming  damages  to  the  amount 
of  $105  for  breach  of  this  contract  Law- 
rence defended  the  suit  on  the  grounds  that 
under  the  contract  he  was  not  indebted  to 
Harris  in  any  sum;  that  be  had  paid  him 
in  money  $50,  which  was  all  he  agreed  to 
pay;  that  he  was  ready  and  willing  to  per- 
mit plaintiff  to  receive  the  balance  in  tui- 
tion in  the  school;  and  that  the  house  was 
not  built  according  to  contract  The  evi- 
dence was  as  follows:  Harris  built  the 
house,  and  was  paid  the  $50  according  to 
the  agreement  and  had  received  in  the  way 
of  tuition  $45.  Harris  had  procured  Tom 
Milam  and  Lige  Harris  to  send  their  chil- 
dren to  the  Cascilla  High  School.  Neither 
of  them  assisted  J.  A.  Harris  in  the  building 
of  the  house.  When  the  tuition  accounts  of 
Milam  and  Lige  Harris  became  due,  J.  A. 
Harris  gave  an  order  on  Lawrence,  request- 
ing him  to  permit  Milam  and  Lige  Harris 
to  pay  their  tuition  to  him,  which  Lawrence 
refused  to  do.  Plaintiff  testified  that  he  did 
not  tell  Mr.  Lawrence  that  he  had  procured 
Milam  and  Lige  Harris  to  send  their  chil- 
dren to  school  to  him  until  they  had  gone 
to  school  a  part  of  one  session  and  had  start- 
ed the  second  session,  but  that  Mr.  Lawrence 
did  not  at  any  time  propose  to  limit  him  to 
the  tuition  of  the  children  of  people  who 
helped  build  the  house,  but  would  not  al- 
low him  to  collect  the  tuition  of  such  people, 
and  that  the  children  of  Mr.  Milam  and  Lige 
Harris  were  the  only  ones  whose  tuition  he 
asked  Lawrence  to  allow  him  to  collect; 
that  Milam's  children  had  been  going  to 
school  three  months  before  he  said  anything 
to  Mr.  Lawrence  about  collecting  their  tui- 
tion. He  never  went  to  see  Mr.  Lawrence 
In  regard  to  the  tuition,  but  gave  Milam  and 
Harris  orders  to  Lawrence.  The  court  gave 
the  following  instruction  to  the  Jury  for 
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plaintiff:  "The  court  charges  the  jury,  un- 
der the  terms  of  the  contract,  Harris,  the 
plaintiff,  had  the  right  to  send  the  children 
of  Milam  and  Harris  to  school,  and  have 
their  tuition  credited  on  his  claim  for  build- 
ing the  bouse;  and  If  the  jury  believe,  from 
the  evidence,  Lawrence  was  so  requested  to 
place  the  tuition  of  the  Milam  children, 
either  by  Harris  in  person,  or  another  acting 
for  him,  and  that  Lawrence  knew,  or  had 
good  reason  to  know,  that  Harris  claimed 
to  have  procured  the  Milam  children  to  go, 
and  expected  their  tuition  to  be  placed  on 
his  claim,  and  that  Lawrence  refused  to  so 
place  said  tuition  on  the  sole  ground  that 
Milam  did  not  assist  In  building  the  house, 
and  did  not  limit  Harris  to  the  sending  of 
children  only  of  those  who  actually  assisted 
In  building  the  house,  then  Lawrence  was 
guilty  of  a  breach  of  his  contract"  There 
was  a  verdict  and  Judgment  for  plaintiff, 
and  the  defendant  appealed.  There  were 
other  questions  raised  in  the  case,  but  the 
view  the  court  takes  of  the  case  renders  It 
unnecessary  to  explain  them. 

Wm.  0.  McLean,  for  appellant  W.  S. 
Eskridge,  for  appellee. 

WOODS,  J.  If  It  be  conceded  that  the 
proper  Interpretation  of  the  contract  was 
that  which  seems  to  have  prevailed  In  the 
court  below,  viz.  that  Harris  was  entitled  to 
the  tuition  fees  of  such  children  as  he  pro- 
cured to  be  sent  to  the  school  of  appellant, 
still  the  judgment  must  be  reversed,  for  the 
evidence  quite  satisfactorily  shows  that  the 
appellee  did  not  advise  the  appellant  of  the 
fact  that  the  children  of  Milam  and  Lige 
Harris  had  been  procured  by  him  as  pupils 
In  the  school,  and  that  he  should  demand 
that  their  tuition  fees  should  go  as  a  credit 
on  his  account  against  appellant  until  long 
after  their  entrance  Into  the  school,  if,  In- 
deed, he  ever  did  In  fact  so  advise  appellant 
Under  the  view  of  the  contract  taken  by  the 
trial  court,  it  was  surely  necessary  that  ap- 
pellee should  have  entered  the  children  of 
Milam  and  Llge  Harris  as  pupils  procured 
by  him,  and  this  he  did  not  do,  as  we  under- 
stand the  evidence.  The  construction  put 
by  appellee  upon  the  contract  and  apparent- 
ly adopted  by  the  court  below,  was  not  sup- 
ported by  the  facts  In  evidence.  Reversed 
and  remanded. 


8TOUTZ  v.  HUGER  et  si. 
(Supreme  Court  of  Alabama.    June  20,  1895.) 
Limitation  or  Actions  —  Setting  Aside  Fraud 

ULSNT  CoNVKTAXCS— BlJBDBX  OF 

Phoof— Appeal. 

1.  The  statutes  of  8  and  6  years'  limitations 
are  no  defense  to  an  action  to  set  aside  a  con- 
veyance of  land  as  in  fraud  of  creditors. 

2.  In  an  action  to  set  aside  a  conveyance  as 
fraudulent,  defendant  cannot  set  up  the  statute 
of  limitations  to  the  original  action,  such  defense 
being  personal  to  the  judgment  debtor. 


3.  On  a  suit  to  subject  property  held  by  a 
wife  to  payment  of  her  husband's  debt  K  ap- 
peared that  shortly  before  the  purchase  and 
conveyance  to  the  wife,  judgment  had  been 
rendered  against  the  husband  for  $8,257.08  on 
a  debt  of  5  years'  standing,  and  also  for  $3,778- 
.38  on  another  debt  executions  on  both  of  which 
were  returned  unsatisfied;  that  his  income  was 
decreasing  when  the  purchase  was  made;  that 
of  the  purchase  price  of  910,000  he  paid  all  but 
$2,000,  which  was  paid  by  the  wife  out  of  prof- 
Its  made  from  investments  of  borrowed  money. 
Held,  that  the  conveyance  was  In  fraud  of  cred- 
itors. 

4.  Where  suit  to  set  aside  a  conveyance  a* 
in  fraud  of  creditors  is  brought  by  one  who  has 
become  a  creditor  subsequent  to  the  conveyance, 
the  burden  is  on  him  of  proving  that  the  pur- 
chase price  was  paid  by  the  debtor  with  intent 
to  place  the  money  beyond  reach  of  creditors. 

5.  Under  the  statutes  regulating  appeals, 
one  who  duly  qualifies  and  succeeds  another  as 
administrator  is,  on  compliance  with  statutory 
requirements,  entitled  to  appeal  from  a  final 
judgment  against  his  predecessor. 

Appeal  from  chancery  court,  Mobile  coun- 
ty; W.  H  Tayloe,  Chancellor. 

The  blU  In  this  case  was  filed  by  R.  W. 
Stoutz,  as  administrator  of  the  estate  of 
Charles  Werborn,  deceased,  against  D.  E. 
Huger  and  others,  and  sought  to  subject  to 
the  satisfaction  of  a  judgment  recovered  by 
Charles  Werborn  against  the  respondent  D. 
E.  Huger  certain  real  property  in  the  city  of 
Mobile.  On  the  final  submission  of  the 
cause,  upon  the  pleadings  and  proof,  the  chan- 
cellor decreed  that  the  complainant  was  not 
entitled  to  the  relief  prayed  for,  and  ordered 
his  bill  dismissed.  The  complainant  prose- 
cutes the  appeal  from  said  decree,  and  as- 
signs the  same  as  error.  There  was  also  a 
motion  made  to  dismiss  the  appeal.  Revers- 
ed and  rendered. 

Frederick  Q.  Bromberg,  for  appellant. 
Overall,  Bestor  &  Gray,  for  appellees. 

On  Motion  to  Dismiss, 
HEAD,  J.  A  bill  was  filed  by  Charles  F. 
G.  Peters,  as  administrator  with  the  will  an- 
nexed of  Charles  Werborn,  deceased,  against 
the  appellees  to  set  aside  a  conveyance  of 
land  as  fraudulent  and  subject  the  land  to 
the  payment  of  a  judgment  which  complain- 
ant's testator  recovered,  in  life,  against  D. 
E.  Huger,  one  of  the  appellees.  On  January 
22,  1882,  on  hearing  on  the  merits,  the  chan- 
cellor rendered  a  decree  dismissing  the  bill. 
On  December  6,  1892.  Richard  W.  Stoutz  fil- 
ed with  the  register  in  the  cause  an  applica- 
tion as  follows:  "Comes  Richard  W.  Stoutz 
and  exhibits  and  files  herewith  his  letters 
as  administrator  of  the  estate  of  Charles 
Werborn,  dec'd,  and,  as  such  administrator, 
prays  an  appeal  to  the  supreme  court  of 
Alabama  from  a  final  decree  rendered  in  the 
above-entitled  cause  on  the  22nd  day  of 
January,  1802,  returnable  on  the  first  Mon- 
day in  January,  1893.  [Signed]  Richard  W. 
Stoutz,  Admr."  He  filed  with  this  formal 
letters  of  administration  cum  testamento  an- 
nexo  upon  said  estate,  Issued  to  him  on 
September  24,  1892,  by  the  judge  of  probate 
of  Mobile  county.   He  also  filed  security  for 
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costs  »'f  appeal.  A  motion  is  made  in  this 
court  to  dismiss  the  appeal  on  the  ground 
that  the  appellant  had  no  authority  to  sue 
It  out.  We  have  stated  all  the  record  shows 
touching  Stoutz's  connection  with  the  case. 

Appeals  are  entirely  of  statutory  creation. 
Being:  remedial,  the  statutes  creating  and 
regulating  them  will  be  liberally  construed; 
but  authority  for  the  appeal  in  every  case 
must  be  found  in  the  statute.  May  v.  Court- 
ney, 47  Ala.  185.  The  laws  to  which  we 
must  have  recourse  are  as  follows:  Section 
3611  of  the  Code  provides  that  "from  any 
final  Judgment  or  -decree  •••  an  ap- 
peal lies  to  the  supreme  court  *  •  •  on 
the  application  of  either  party,  or  his  per- 
sonal representatives."  Sections  3812  to 
3618,  inclusive,  confer  the  right  of  appeal 
from  certain  interlocutory  orders,  from  or- 
ders sustaining  or  dissolving  injunctions,  ap- 
pointing receivers,  denying  remedial  writs, 
and  from  abolished  courts.  Chapter  2,  be- 
ginning with  section  8619,  regulates  the 
time  within  which  appeals  may  be  taken, 
and  the  manner  of  taking  and  presenting 
them.  Section  3638  provides:  "When  either 
party  to  a  judgment  6r  decree  dies  after 
judgment  or  decree  rendered,  and  before  ap- 
peal taken  thereon,  an  appeal  may  be  pre- 
sented in  the  name  of,  or  against  the  legal 
representative  of  the  deceased,  on  producing 
satisfactory  evidence  to  the  clerk,  judge  of 
probate  or  register  of  the  death  of  the  party, 
and  grant  of  letters  testamentary  or  of  ad- 
ministration." Rule  86,  Chancery  Court  Prac- 
tice, provides  that  any  complainant  or  de- 
fendant In  a  cause  In  which  a  decree  or  order 
final  may  have  been  rendered  may  appeal  to 
the  supreme  court  in  the  name  of  himself 
and  all  the  other  complainants  or  defendants 
to  the  decree.  Code,  p.  826.  The  Code 
makes  ample  provision  for  the  revivor  of 
causes  pending,  as  well  in  this  court  as  in 
the  lower  courts.  Id.  If  3462.  3656,  and  oth- 
er provisions.  Upon  due  consideration  of 
the  foregoing  provisions.  In  view  of  their 
remedial  nature,  and  the  liberality  with 
which  they  should  be  construed  to  advance 
the  objects  the  law  Intended,  a  majority  of 
the  court  are  of  the  opinion  that  the  spirit 
of  the  provisions  gives  the  appellant  the 
right  of  appeal,  under  the  facts  of  this  case, 
a  ad  the  motion  to  dismiss  the  appeal  Is  ac- 
cordingly overruled. 

On  the  Merits. 

The  statutes  of  limitations  of  3  and  6  years 
are  not  applicable  to  this  case.  It  Is  a  pro- 
ceeding to  enforce  a  constructive  trust  In 
lands,  to  which  the  statute  of  10  years  is  a 
good  defense,  if  the  case  is  not  excepted  from 
its  operation  by  fraudulent  concealment  of 
the  facts,  or  some  other  saving  of  the  stat- 
ute. Lockard  v.  Nash,  64  Ala.  885,  and 
cases  cited.  We  are  not  under  the  necessi- 
ty of  deciding  whether  the  relief  here  sought 
Is  barred  by  the  last-named  statute,  for  the 
reason  that  the  defendants  have  not  inter- 


posed that  defense.  The  defense  of  the  stat- 
ute of  limitations  to  the  original  cause  of  ac- 
tion of  the  creditor  against  the  debtor  was 
personal  to  the  debtor;  and  in  this  case,  the 
debtor,  who  occupies  substantially  the  posi- 
tion of  an  alleged  fraudulent  grantor,  hav- 
ing suffered  judgment  against  him  at  the 
suit  of  the  complainant,  his  wife,  who  occu- 
pies substantially  the  position  of  an  alleged 
fraudulent  vendee  of  the  property  sought  to 
be  subjected,  cannot  Interpose  that  defense. 

On  May  6,  1874,  Henrietta  Battle  and  ott- 
ers conveyed  by  deed  to  the  defendant  Har- 
riet W.  Huger,  wife  of  the  defendant  Daniel 
B.  Huger,  the  real  estate  described  In  the  bill, 
consisting  of  a  dwelling  house  and  lot  In  the 
city  of  Mobile,  for  the  consideration,  recited 
in  the  deed,  of  one  dollar,  and  the  satisfaction 
of  a  mortgage  to  the  executors  of  John  A. 
Battle,  deceased,  the  amount  of  which  mort- 
gage debt  was  $10,000.  The  defendants,  Mr. 
and  Mrs.  Huger,  went  into  immediate  pos- 
session of  the  premises,  and  have  since  occu- 
pied them  as  a  residence  and  homestead. 
On  November  9,  1882,  the  defendant  Daniel 
B.  Huger  began  purchasing  goods  of  Charles 
Werborn,  complainant's  testator,  and  incur- 
red indebtedness  to  him  aggregating  Febru- 
ary 7,  1884,  $1,163.30,  on  which  the  debtor 
made  sundry  payments  entitling  him  to  an 
aggregate  credit  of  $550,  leaving  due  Feb- 
ruary 7,  1884,  $613.30.  On  the  17th  day  of 
December,  1889,  Werborn  reduced  this  de- 
mand to  judgment,  In  the  circuit  court  in 
the  sum  of  $900.78  and  costs,  and  had  execu- 
tion thereon,  which  was  returned,  May  2, 
1890,  "No  property  found."  On  December 
26,  1890,  Charles  F.  O.  Peters,  as  adminis- 
trator with  the  will  annexed  of  Werborn, 
filed  this  bill,  alleging,  in  substance,  that 
said  Daniel  B.  Huger  In  fact  purchased  and 
paid  for  said  house  and  lot,  and  had  the  title 
conveyed  to  his  said  wife  with  the  actual  in- 
tent to  hinder,  delay,  or  defraud  his  creditors; 
that  at  the  time  of  the  purchase  and  pay- 
ment he  was  Insolvent;  that  the  property 
was,  and  had  always  been,  worth  more  than 
$2,000  (the  statutory  exemption);  and  pray- 
ing to  subject  the  excess  of  its  value  to  the 
payment  of  said  judgment.  The  answer  puts 
In  issue  the  alleged  equity  of  the  bill.  It 
appears  that,  after  the  rendition  of  the  final 
decree  in  the  cause,  the  appellant,  Richard 
W.  Stoutz,  was  appointed  administrator  with 
the  will  annexed  of  Werborn 's  estate.  He 
exhibited  his  letters  to  the  register,  and  sued 
out  the  present  appeal.  The  issue  in  the 
cause  Is  purely  one  of  fact;  and  the  question 
for  decision  Is  whether  the  payments  made 
by  the  husband,  D.  B.  Huger,  of  the  purchase 
money,  were  made,  and  the  title  caused  to  be 
conveyed  to  his  wife,  for  the  purpose  of 
placing  the  property  beyond  the  reach  of  his 
creditors.  The  complainant  being  a  subse- 
quent creditor,  the  burden  Is  upon  him  to 
prove  the  investment  of  the  husband's  funds 
in  the  purchase  with  the  fraudulent  Intent 
above  mentioned.   The  defendant  Daniel  B. 
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Huger  was  a  cotton  broker  in  the  city  of 
Mobile,  living  there  with  his  wife,  the  said 
Harriet  W.  It  appears  from  the  judicial 
proceedings  at  law  introduced  in  evidence 
by  the  complainant  that  on  May  29, 1871,  A. 
P.  Bush,  in  a  proceeding  by  garnishment 
wherein  Leach,  Harrison,  and  Forwood  were 
defendants,  recovered  a  judgment  nisi 
against  said  D.  E.  Huger,  which  was  made 
final  on  June  18,  1878,  for  $3,778.88.  Execu- 
tion was  issued  thereon  July  4,  1873,  and  re- 
turned, "No  property  found,"  January  2, 1874. 
An  alias  was  Issued  August  28,  1877,  and 
likewise  returned  October  16, 1877.  On  Feb- 
ruary 16,  1874.  Leach,  Harrison,  and  For- 
wood obtained  judgment  against  him  for  $8,- 
257.08  on  a  demand  alleged  in  the  complaint 
to  have  been  contracted  May  25.  1870.  Ex- 
ecution was  issued  March  6.  1874.  and  re- 
turned July  8,  1874,  "No  property  found." 
Probably,  though  it  does  not  affirmatively 
appear  by  proof,  the  $3,778.38  recovered  by 
Bush  on  default  of  Huger  as  garnishee,  in 
fact,  represents,  hi  part,  the  said  $8,257.08 
recovered  by  Leach,  Harrison,  and  Forwood. 
These  judgments,  it  is  observed,  were  prior 
to  the  purchase  of  the  house  and  lot,  the 
subject  of  this  suit,  and  were  in  force  at  the 
time  of  that  purchase.  Subsequently,  other 
Judgments  were  obtained  against  him,  viz.: 
Mechanics'  ft  Traders'  Bank.  May  25,  1877, 
$640,  on  which  execution  was  issued  July 
21,  1877,  and  returned,  "No  property  found," 
January  4,  1878;  and  Queen  Insurance  Com- 
pany, June  6,  1888,  for  $1,175.40.  execution 
June  21, 18S8,  returned,  "No  property  found," 
December  3,  1888.  This  is  all  the  evidence 
touching  Mr.  Huger's  financial  condition  at 
the  time  of  the  purchase  and  since,  except 
that  he  testifies  that  his  income  after  mak- 
ing the  first  payment  on  the  house  and  lot 
<  which  was  at  the  time  of  the  purchase)  was 
not  as  much  as  it  was  before;  and  that  he 
had  not  since  then  made  $7,000  over  and 
above  expenses.  The  purchase  of  the  house 
and  lot  was  negotiated  entirely  by  said  D. 
E.  Huger,  his  wife,  as  she  testifies,  taking 
no  part  in  it  The  terms  of  payment  were 
$3,000  in  cash  at  the  time  of  the  purchase; 
$2,000  to  be  paid  at  ten  months;  $3,000  two 
years  from  date;  and  the  balance,  $2,000, 
four  years  from  date.  Mr.  Huger  paid  the 
cash  payment  of  $3,000  with  his  own  funds, 
and  he  and  his  wife  executed  their  joint 
promissory  notes  for  the  said  several  pay- 
ments, all  bearing  interest  from  date,  the 
said  D.  E.  Huger  signing  first.  Except  as 
to  the  last  of  these  notes,  it  does  not  appear 
when  they  were  paid,  though  they  were  all 
paid.  Presumably,  they  were  paid  as  they 
respectively  fell  due.  The  evidence  shows 
that  Mrs.  Huger  procured  William  Butler 
Duncan,  of  New  York,  to  pay  the  last  note, 
being  the  note  for  $2,000,  payable  four  yean 
after  date,— May  &  1878— which  he  did  on 
February  0,  1880.  taking  from  the  mort- 
gagees in  the  Battle  mortgage  an  assignment 
of  that  instrument  to  himself  for  his  securi- 


ty. This  money  was  repaid  to  Mr.  Duncan 
by  Mrs.  Huger  August  13,  1880.  How  she 
obtained  the  means  to  repay  this  loan,  and 
by  whom  the  first  and  second  notes,  aggre- 
gating $5,000,  besides  Interest,  were  paid,  are 
contested  questions. 

The  complainant  took  no  testimony.  The 
defendants  took  and  introduced  the  deposi- 
tions of  themselves  and  Mr.  Duncan.  The 
testimony  of  D.  E.  Huger  touching  these 
questions  is,  substantially,  as  follows:  Re- 
sponding to  Interrogatories  in  chief,  he  says: 
"I  do  not  recollect  when  I  bought  the  house 
I  now  live  in.  I  bought  it  from  the  estate 
of  S.  O.  Battle  for  ten  thousand  dollars.  I 
agreed  to  pay  two  or  three  thousand  dollars 
cash  and  the  balance  on  time.  I  made  the 
cash  payment.  My  money  was  used  In  mak- 
ing the  cash  payment  After  the  first  pay- 
ment the  other  payments  were  made  with 
moneys  of  my  own  and  William  Butler  Dun- 
can, of  New  York."  Answering  another  di- 
rect interrogatory,  he  says:  "I  did  not  state 
that  Mrs.  Huger  made  the  deferred  pay- 
ments herself,  but  she  made  them  through 
William  Butler  Duncan.  She  made  the  mon- 
ey through  Mr.  Duncan.  Mr.  Duncan  made 
the  investments  for  Mrs.  Huger.  Mr.  Dun- 
can offered  to  lend  me  money  to  make  the  de- 
ferred payments,  but  I  was  under  obliga- 
tions to  him  already,  and  refused  to  take 
any  more  money  from  him."  Answering  an- 
other interrogatory,  he  says:  "I  am  not  ac- 
curate as  to  dates.  I  think  all  the  purchase 
money  was  paid  for  the  house  before  Wer- 
born's  account  was  made.  All  I  paid  was 
before  the  account  was  made.  I  do  not 
know  how  long  before.  I  cannot  give  the 
date  of  each  payment"  Answering  anoth- 
er interrogatory,  he  says:  "I  believe  the  last 
payment  on  the  house  was  made  to  EL  H. 
Grandln,  exejcutor.  by  Mr.  William  Butler 
Duncan.  I  do  not  know  the  date  Mr.  Dun- 
can paid  this  money,  but  I  never  paid  him 
back."  On  cross-examination  he  was  asked : 
"If  you  have  answered  that  Hattie  W.  Huger 
borrowed  money  to  make  some  of  the  pay- 
ments upon  said  house,  did  she  not  repay 
such  loans?  Did  not  D.  B.  Huger  furnish 
her  with  the  means  of  repaying  such  loans? 
Did  not  the  money  to  repay  such  loans  come 
from  D.  E  Huger,  either  directly  or  indi- 
rectly? Did  not  D.  E.  Huger  in  some  way 
repay  the  party  who  made  such  loan  or  loans 
to  Mrs.  Huger?"  To  which  he  answered: 
"I  cannot  answer  the  first  question  to  the 
second  cross-interrogatory  definitely.  I  think 
the  money  was  lent  to  my  wife  first, 
and  I  think  Mr.  Duncan  made  the  money 
for  her  in  Mobile  ft  Ohio  Railroad  de- 
benture bonds.  I  did  not  furnish  my  wife 
with  the  means  of  repaying  such  loans,  di- 
rectly or  Indirectly.  I  did  not  repay  the 
party  who  loaned  the  money  to  Mrs.  Huger." 
Answering  another  cross-interrogatory,  he 
says:  "I  do  not  know  that  any  money  was 
furnished  my  wife  for  speculation  or  invest- 
ment.   I  have  good  reasons  to  believe  that 
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Mr.  Duncan  assisted  her  In  her  speculations. 
The  investments  were  In  bonds  principally." 

Mrs.  Huger,  answering  an  interrogatory 
In  chief,  says:  "I  think  I  bought  the  house 
I  lire  in  about  eighteen  years  ago.  Col. 
Huper  made  the  contract  of  the  purchase  of 
my  home.  Col.  Huger  made  all  the  negotia- 
tions for  the  purchase  of  the  property." 
Again,  she  answers:  "My  husband  made  the 
iiret  payment  Through  friends  I  made 
money  by  investment  and  speculation,  and 
In  that  way  made  the  money  to  make  the 
deferred  payments.  Friends  made  the  in- 
vestment or  speculation  by  which  I  made 
this  money."  Again,  she  answers:  "My 
house  was  paid  for,  as  near  as  I  remember, 
before  this  account  was  made.  I  cannot 
state  how  long  before.  I  cannot  state  ac- 
curately when  the  payments  were  paid  on 
my  house."  Again,  she  answers:  "I  cannot 
state  when  the  last  payment  was  made  on 
my  house.  It  must  have  been  paid  to  E.  H. 
Grandin.  I  repaid  Mr.  Duncan  gradually. 
•  *  *  I  have  stated  all  I  know  about  this 
matter."  Answering  a  cross-interrogatory, 
she  says:  "I  paid  gradually  on  the  money 
that  I  borrowed  to  pay  on  my  house.  That 
is  my  best  impression.  Col.  Huger  did  not 
furnish  me  with  the  money  to  repay  such 
loans,  either  directly  or  indirectly.  He  did 
not  repay  these  loans."  Answering  another 
cross-interrogatory,  she  says:  "Mr.  Duncan 
managed  all  my  speculations  or  investments. 
I  don't  know  how  it  was  derived.  I  am  per- 
fectly Ignorant  how  the  speculation  was 
managed.  These  speculations  were  man- 
aged by  Mr.  Duncan."  The  foregoing  com- 
prises the  entire  testimony  of  these  two  wit- 
nesses respecting  the  payments  and  how  and 
by  whom  they  were  made.  Mr.  Duncan  tes- 
tified for  defendants  as  follows:  "I  know 
the  house  now  owned  and  occupied  by  Mrs. 
Hattle  W.  Huger  and  family  In  Mobile.  I 
had  to  do  with  the  payment  of  the  balance 
due  by  Mrs.  H.  W.  Huger  upon  this  prop- 
erty. I  paid  the  last  note  due  by  Mrs.  Huger 
upon  that  property.  The  amount  so  paid  by 
me  was  two  thousand  dollars,  and  one  hun- 
dred and  eighty  dollars  of  interest  I  paid 
it  on  February  9,  1880.  I  have  examined 
Exhibit  A,  and  find  it  is  the  note  which  I 
paid.  I  paid  it  to  B.  H.  Grandin  and  R.  T. 
Stannard,  executors  of  J.  A.  M.  Battle." 
Again,  he  says:  "I  paid  It  [the  note  for  two 
thousand  dollars]  February  9,  1880.  I  was 
repaid  the  amount  by  Mrs.  Huger  August 
13,  1880."  Again,  he  says:  "Mrs.  Huger 
said  to  me  that  the  balance  due  by  her  on 
account  of  the  purchase  of  this  property 
aniouDted  to  the  remaining  note  unpaid, 
namely,  $2,000,  with  interest;  that  she  had 
not  the  means  to  pay  said  note;  that  she  de- 
sired me  to  advance  her  the  amount  neces- 
sary. She  did  this  with  the  knowledge  of 
her  husband,  Daniel  E.  Huger,  who  said  to 
me  personally  that  he  had  not  the  means 
of  doing  so,  and  that  if  she  could  not  man- 
age to  get  the  money  to  do  it  the  property 
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would  have  to  be  sacrificed.  He  at  that 
time  owed  me,  personally,  money,  and  stat- 
ed to  me  he  would  not  under  any  considera- 
tion, ask  me  to  advance  any  more  to  him, 
and  that  whatever  I  did  in  connection  there- 
with I  must  do  at  the  request  of  Mrs.  Huger, 
and  upon  her  responsibility,  as  he  had  no 
money  to  give  her  or  to  accomplish  what 
she  desired."  Again,  he  says:  "It  [the 
money  he  paid]  was  not  derived  from  her 
husband,  D.  E.  Huger,  either  directly  or  in- 
directly, and  I  know  of  no  other  source 
[from  whieh  Mrs.  Huger  derived  the  money] 
except  the  extent  that  I  personally  assisted 
her  therein.  *  *  *  I  do  not  know  what 
Investments  of  money  she  may  have  made. 
I  personally  made  an  Investment  for  her, 
advancing  the  whole  amount  thereof,  on 
which  I  subsequently  realized,  giving  her 
the  benefit  of  the  profit  exceeding  the  amount 
which  I  had  advanced  for  her."  This  con- 
stitutes substantially  all  the  testimony  up- 
on the  question  under  consideration,  an 
analysis  of  which  shows  very  plainly,  to  our 
minds,  that  Mr.  Huger  paid  all  the  purchase 
money  for  the  house  and  lot  except  the 
last  note  for  $2,000,  paid  by  Mr.  Duncan; 
that  Mr.  Duncan,  after  making  the  payment 
gave  Mrs.  Huger  the  benefit  of  some  Invest- 
ment he  made  in  Mobile  &  Ohio  Railroad 
bonds,  and  In  that  way  realized  the  money 
to  repay  himself  the  amount  he  had  paid 
out 

The  next  question,  then,  la,  does  the  evi- 
dence satisfy  the  mind  that  Mr.  Huger  had 
the  title  to  this  property  put  in  the  name  of 
his  wife  in  order  to  place  the  property  be- 
yond the  reach  of  his  creditors?  We  are 
persuaded  that  such  was  the  purpose.  We 
have  seen  that  on  February  16,  1874,— about 
three  months  before  the  purchase,— a  judg- 
ment was  rendered  against  him  for  $8,257.08 
on  a  debt  which  he  had  been  owing  since 
May  25, 1870,  upon  which  an  execution  was, 
at  the  time  of  the  purchase,  In  the  hands  of 
a  sheriff;  that  previously,  to  wit  June  18, 
1873,  a  Judgment  had  been  obtained  against 
him  for  $3,77838,  upon  which  execution  had 
been  returned  January  2,  1874.  His  busi- 
ness was  evidently  declining,  for  he  testified 
that  his  income  was  not  so  much  after  the 
purchase  as  it  was  before.  It  is  not  con- 
ceivable that  at  the  time  of  the  purchase  he 
did  not  realize  the  existence,  and  feel  the 
pressure,  of  the  heavy  Indebtedness  then 
but  recently  reduced  to  judgment  and  In 
the  hands  of  the  sheriff  for  collection.  He 
engaged  In  the  purchase  of  a  very  valuable 
home,  worth'  $8,000  more  than  the  law  al- 
lows a  debtor  to  hold,  as  a  home  for  him- 
self and  family,  against  the  claims  of  cred- 
itors, and  paid  down,  in  the  face  of  the 
Judgment  against  him,  the  sum  of  $3,000 
of  his  own  funds.  It  cannot  be  denied  that 
it  was  contemplated  by  both  himself  and 
wife  that  he  would  make  the  deferred  pay- 
ments, for  It  Is  not  pretended  that  she  had 
any  estate,  was  engaged  in  any  business, 
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or  that  she  could,  In  any  wise,  anticipate  the 
future  acquisition  of  means  with  which  to 
make  the  payments  as  they  might  severally 
mature.  This  is  borne  out  by  the  fact  that 
be  himself  made  the  future  payments  until 
he  reached  the  last,  due  four  years  after 
the  purchase.  Finding  himself  unable  to 
pay  the  last  note,  and  two  years  after  its 
maturity  having  passed,  it  is  evident  the 
time  came  that  the  property  was  about  to 
be  sacrificed  on  account  of  his  inability  to 
raise  the  necessary  amount.  In  this  emer- 
gency, through  the  Intercession  of  bis  wife, 
Mr.  Duncan  was  induced  to  advance  the 
money  to  pay  the  note,  the  history  of  which 
has  already  been  stated.  In  view  of  all 
this,  he  has  the  title  to  this  valuable  home 
placed  in  his  wife,  where,  if  the  conveyance 
stands,  the  property  would  be  secure  to  the 
use  of  himself  and  family,  free  from  the 
Judgments  which  were  pending  against  him. 
Can  this  be  deemed  the  exercise  by  a  debtor 
of  a  due  regard  for  the  rights  of  his  cred- 
itors? We  are  constrained  to  think  that  the 
course  pursued  was  in  that  disregard  of  the 
rights  of  creditors  which  imparts  to  the 
transaction  the  element  of  mala  fides  which 
the  law  condemns  as  actually  fraudulent. 

The  decree  of  the  chancellor  will  be  re- 
versed, and  a  decree  here  rendered  granting 
the  complainant  relief,  and  ordering  that  If 
his  debt  and  the  cost  of  this  court  and  the 
court  below  be  not  paid  by  a  day  to  be  there- 
in named,  the  said  property  be  sold,  and  the 
excess  of  the  proceeds  of  sale  over  $2,000 
(representing  the  homestead  right),  and  $2,- 
180,  with  interest  (the  preferred  Hen  of  Mrs. 
Huger),  be  applied,  so  far  as  necessary,  to 
the  payment  thereof;  the  said  $2,000,  and 
the  amount  of  said  preferred  lien,  and  the 
surplus  of  the  remainder  after  the  payment 
of  complainant's  debt  and  cost  aforesaid,  to 
be  paid  over  to  the  defendant  Hattie  W. 
Huger.   Reversed  and  rendered. 


PRICE  v.  STATE. 
(Supreme  Court  of  Alabama.   June  20,  1895.) 
Disturbing  Public  Worship— Evidexck— Decla- 
rations—Reqvkst  for  Instructions. 

1.  Declarations  of  defendant  before  going 
to  church,  and  after  his  arrival  there,  that  "I 
am  going  to  stay  here  until  I  get  satisfaction"; 
"I  am  going  to  have  satisfaction," — are  admis- 
sible to  support  a  charge  of  willful  violation  of 
the  statute  against  disturbing  public  worship. 

2.  Where  several  charges,  part  only  of 
which  should  be  given,  are  requested  as  a  whole, 
error  cannot  be  predicated  of  the  refusal  thereof. 

Appeal  from  circuit  court,  Henry  county; 
Jesse  M.  Carmichael,  Judge. 

Jerry  Price  appeals  from  a  conviction  of 
disturbing  public  worship.  Affirmed. 

R.  H.  Walker,  for  appellant  W.  O.  FItts, 
Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  con- 
victs»l  of  disturbing  public  worship.  The  evi- 


dence showed  a  meeting  of  the  congregation 
at  church  for  the  purposes  of  worship.  Bad 
feeling  existed  between  the  defendant  and 
a  member  of  the  church;  and  in  the  church 
yard,  and  within  the  house,  there  was  evi- 
dence tending  to  show  angry  words  and  a 
hostile  demonstration  by  the  defendant 
Against  the  objection  and  exception  of  the 
defendant  the  state  was  permitted  to  prove 
that  on  the  morning  of  the  day  of  the  dif- 
ficulty, before  going  to  church,  and  after  he 
had  arrived  in  the  church,  the  defendant  re- 
plied to  statements  of  others:  "I  am  going 
to  stay  here  until  I  get  satisfaction";  "I  am 
going  to  have  satisfaction."  The  declara- 
tions made  before  and  after  be  had  reached 
the  church  were  evidence  tending  directly  to 
support  the  charge  of  a  willful  violation  of 
the  statute.  The  defendant  requested  the 
court  to  give  charges  numbered  from  1  to  4. 
The  record  shows  they  were  asked  as  a 
whole.  There  was  but  one  exception,  as  fol- 
lows: "To  the  refusal  to  give  which  the  de- 
fendant excepted."  When  charges  are  re- 
quested in  this  manner,  unless  all  should  be 
given,  it  Is  not  error  to  refuse  the  whole. 
The  fourth  charge,  which  precedes  the  only 
exception  reserved,  was  the  general  affirma- 
tive charge  In  favor  of  the  defendant.  There 
was  ample  evidence,  If  believed  by  the  Jury, 
to  justify  a  conviction,  and  that  charge  wan 
properly  refused.  If  we  consider  the  char- 
ges as  separate  and  independent  of  each  oth- 
er, then  there  was  no  exception  to  the  re- 
fusal of  the  court  to  give  the  first  three  in- 
structions. In  either  view  there  Is  no  error 
in  the  record  available  to  the  defendant  Af- 
firmed. 


LTTLE  et  al.  v.  BOWDON. 
(Supreme  Court  of  Alabama.  June  20,  1895.) 
Monet  Had  and  Received — Evidbncb. 
In  an  action  for  money  had  and  received, 
for  the  value  of  cotton  purchased  by  defendants 
from  plaintiff's  mortgagor,  though  there  was  no 
direct  evidence  that  defendants  had  sold  it  and 
received  money,  or  the  equivalent  thereof,  there- 
for, such  fact  may  be  found  from  the  circum- 
stance that  defendants  were  merchants,  and 
bought  It  In  the  fall  preceding  the  June  in 
which  the  action  was  brought 

Appeal  from  circuit  court,  Henry  county; 
Jesse  M.  Carmichael,  Judge. 

Assumpsit  for  money  had  and  received,  by 
Samuel  Bowdon  against  R.  A.  Lytle  &  Co. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

Thos.  W.  Espy,  for  appellants.  Pearn  & 
Pace,  for  appellee. 

COLEMAN,  J.  In  the  latter  part  of  No- 
vember, 1889,  one  Cameron  executed  a  mort- 
gage, which  was  duly  recorded,  on  his  crop 
of  cotton  to  be  grown  the  following  year,  to 
Samuel  Bowdon.  There  was  evidence  tend- 
ing to  show  that  the  appellants  purchased  a 
bale  of  cotton  raised  by  the  mortgagor  on 
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lands  which  belonged  to  his  sister,  but  upon 
which  the  mortgagor  had  resided  for  about 
four  years.  There  was  no  positive  and  direct 
evidence  that  the  defendants  had  sold  the 
bale  of  cotton,  or  received  anything  in  ex- 
change for  it  The  plaintiff  sued  in  assump- 
sit, for  money  had  and  received.  The  cot- 
ton was  purchased  and  received  by  Lytle  & 
Co.  in  the  fall  of  the  year  1880,  and  the  pres- 
ent action  was  commenced  in  June,  1891. 
The  defendants  requested  the  court  to  charge 
the  jury— First,  that  if  the  Jury  believed  the 
evidence  their  verdict  should  be  for  the  de- 
fendants; and,  second,  that  it  was  incum- 
bent on  the  plaintiff  to  show  that  Lytle  & 
Co.  had  sold  the  cotton  and  received  the 
money  for  it,  or  its  equivalent.  These 
charges  were  refused.  The  mortgagee  did 
not,  under  the  mortgage,  acquire  the  legal 
title  to  the  cotton,  so  as  to  enable  him  to 
maintain  trover  or  detinue.  Paden  v.  Bel- 
lenger,  87  Ala.  575,  6  South,  351;  Mayer  v. 
Taylor,  69  Ala.  403;  Grant  v.  Steiner,  65  Ala. 
499.  But  he  acquired  an  equitable  title,  suf- 
ficient to  support  the  equitable  action  of  as- 
sumpsit for  money  had  and  received.  1 
Brick.  Dig.  p.  140,  §  72.  The  action  for  money 
had  and  received  will  not  lie  to  recover  the 
value  of  property,  unless  there  Is  evidence 
that  the  property  has  been  sold  and  the 
money  received,  or  its  equivalent,  or  unless 
a  sufficient  time  has  elapsed  to  raise  the  in- 
ference that  it  has  been  converted  into  mon- 
ey. Moody  v.  Walker,  89  Ala.  619,  7  South. 
246;  1  Brick.  Dig.  p.  140,  |  74.  What  is  a 
sufficient  time  to  raise  such  an  inference  is 
a  question  of  fact  for  the  jury,  under  all  the 
attending  circumstances.  Lytle  &  Co.  were 
merchants.  They  purchased  the  cotton  in 
the  fall  of  the  year  1890.  The  suit  was  in- 
stituted in  June,  1891.  It  was  for  the  jury 
to  say  whether  there  had  been  a  conversion 
of  the  cotton  Into  money,  or  its  equivalent. 
There  was  evidence  which  authorized  the 
jury  to  Infer  that  the  cotton  had  been  con- 
verted into  money.  The  second  charge  re- 
quested was  calculated  to  mislead  the  jury, 
and  there  was  no  error  In  refusing  it  The 
first  charge  was  properly  refused,  on  the  facts 
of  the  case.  The  case  of  Smith  v.  Jernigan,  88 
Ala.  256,  3  South.  515,  was  an  action  on  an  ac- 
count for  the  value  of  the  logs,  rather  than 
for  money  had  and  received,  and  the  action 
began  immediately  upon  the  conversion  of 
the  logs.  The  tort  was  waived,  and  the  de- 
fendant treated  as  a  purchaser  of  the  logs. 
Affirmed. 


HOBBIE  et  al.  t.  BANK  OF  MONTGOM- 
ERY. 

(Supreme  Court  of  Alabama.    June  20,  1895.) 
pleading  —  inboffiofevt  answer — joining 

Issue. 

Where  issue  is  joined  on  an  insufficient 
plea  of  ultra  vires  by  a  defendant  corporation, 
and  the  evidence  sustains  it,  defendant  is  en- 
titled to  the  benefit  of  the  plea. 


Appeal  from  circuit  court,  Montgomery 
county;  John  R.  Tyson,  Judge. 

Action  by  Hobbie  &  Teague  against  the 
Bank  of  Montgomery.  From  a  judgment 
entered  on  a  verdict  directed  by  the  court 
in  favor  of  defendant,  plaintiffs  appeal.  Af- 
firmed. 

The  defendant  pleaded  the  general  issue, 
and,  by  a  special  plea  ultra  vires,  averring 
therein  that  the  said  goods  were  sold  to  the 
said  trustee  with  the  knowledge  of  plaintiffs 
for  the  purpose  of  being  used  in  carrying  on 
a  sawmill  business;  that  "the  defendant 
was,  at  the  time  said  goods  were  sold,  and 
has  ever  since  been,  and  is  now,  a  corpora- 
tion organised  under  the  general  incorpora- 
tion laws  of  the  state  of  Alabama,  found  in 
part  2,  tit.  1,  c  1,  of  the  Code  of  1886; 
that  the  carrying  on  of  said  sawmill  busi- 
ness was  beyond  the  powers  of  the  said  de- 
fendant, and  that  the  said  defendant  was  not 
authorized  by  Its  charter,  and  had  no  pow- 
er, to  engage  in  the  said  business  of  the 
operation  of  a  sawmill;  and  that  said  con- 
tract is  void."  Issue  was  joined  on  these 
two  pleas,  and  the  cause  was  tried  on  an 
agreed  statement  of  facts,  the  substance  of 
which  Is  stated  in  the  opinion.  The  court 
gave  the  general  affirmative  charge  in  favor 
of  defendant,  and  plaintiffs  excepted.  Plain- 
tiffs assign  as  error  the  giving  of  the  general 
affirmative  charge  in  favor  of  the  defendant, 
and  the  judgment  rendered.  An  opinion  was 
first  announced  reversing  the  judgment  and 
ordering  the  cause  remanded  to  the  circuit 
court.  The  present  opinion  was  written  in 
response  to  an  application  for  a  rehearing, 
filed  after  the  announcement  of  the  former 
opinion. 

Lester  C.  Smith,  for  appellants.  Tompkins 
&  Troy  and  Horace  Stringfellow,  for  appel- 
lee. 

COLEMAN,  J.  L.  F.  Robbins,  being  In- 
debted to  the  Bank  of  Montgomery  and  oth- 
er creditors.  In  various  amounts,  conveyed, 
in  absolute  payment  of  his  indebtedness,  cer- 
tain lands,  timber  rights,  and  sawmills,  to 
M.  P.  LeGrand,  Jr.,  trustee.  The  trustee 
had  no  duties  to  perform  under  the  convey- 
ance, other  than  to  sell,  transfer,  or  convey 
the  property,  upon  the  written  request  of 
the  several  creditors.  Under  the  directions 
of  the  owners  of  this  property,  including  the 
defendant,  M.  P.  LeGrand,  trustee,  convey- 
ed the  property  to  J.  M.  Falkner.  trustee, 
who,  by  the  terms  of  the  conveyance,  was 
authorized  and  directed  to  run  the  sawmills 
for  the  benefit  of  the  owners,  and  for  this 
purpose,  and  in  connection  therewith,  wan 
authorized  to  purchase  supplies  and  mer- 
chandise, and  carry  on  a  general  mercantile 
business.  The  plaintiffs  sold  to  Falkner,  as 
trustee,  a  bill  of  groceries  and  merchandise, 
which  were  used  as  provided  by  the  con- 
veyance, and  authority  vested  In  him.  The 
account  not  being  paid,  the  plaintiffs  sued 
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the  Bank  of  Montgomery.  The  complaint 
contains  several  counts,  some  counting  on 
express  contract  for  the  purchase  of  the  arti- 
cles of  merchandise,  and  others  upon  a  quan- 
tum meruit  demand.  The  defendant  filed 
pleas  of  the  general  issue,  and  also  of  ultra 
vires,  to  the  several  counts.  The  plea  of  ul- 
tra vires,  among  other  facts,  averred  that 
"defendant  was.  at  the  time  of  the  said  al- 
leged sale,  has  ever  since  been,  and  now  is,  a 
banking  corporation  organized  under  the 
general  incorporation  laws  of  the  state  of 
Alabama,  found  in  part  2,  tit.  1,  c  1,  of  the 
Code  of  Alabama."  The  question  elaborate- 
ly argued  by  counsel  and  considered  by  the 
court  at  the  original  hearing,  and  which  led 
to  the  reversal  of  the  cause,  was  whether  the 
defense  set  up  by  the  plea  of  ultra  vires  pre- 
sented a  defense  to  the  counts  upon  a  quan- 
tum meruit  demand.  Upon  the  application  for 
a  rehearing  our  attention  is  called  to  the  fact 
that  issue  was  joined  upon  a  plea  of  ultra 
vires,  which  condition  of  the  pleadings  was 
overlooked  by  us  In  the  former  opinion. 
What  was  said  in  that  opinion  upon  the 
doctrine  of  ultra  vires  was  not  required  to 
a  decision  of  the  case,  and  the  former  opin- 
ion Is  withdrawn.  We  find  evidence  In  the 
record  sustaining  the  plea  of  ultra  vires  upon 
which  issue  was  joined.  The  rule  prevails 
that  if  issue  is  joined  upon  an  insufficient 
plea,  and  the  evidence  sustains  It,  the 
defendant  is  entitled  to  the  benefit  of  the 
plea.  It  follows  there  was  no  error  In  the 
record  available  to  appellants.  A  rehearing 
is  granted,  the  judgment  of  reversal  set 
aside,  and  the  judgment  of  the  circuit  court 
is  affirmed. 


KELLY  v.  MARTIN. 
(Supreme  Court  of  Alabama.    June  20,  1895.) 
Quieting  Title  —  When  Action  Maintained  — 
Bill— Demobreb. 

1.  Though  Code,  §  1870,  provides  that  the 
payment  of  a  mortgage  debt  divests  the  title 
passing  by  the  mortgage,  a  mortgagor  of  land, 
in  possession,  who  has  fully  paid  the  debt,  may 
sue  to  have  the  payment  established,  and  the 
mortgage  canceled,  as  a  cloud  on  his  title. 

2.  In  an  action  by  a  mortgagor  against  a 
mortgagee,  the  bill  averred  payment;  that  de- 
fendant, in  a  real  action,  recovered  of  complain- 
ant certain  80  acres  of  land,  described,  and  al- 
so a  certain  other  80-acre  tract,  not  embraced  in 
the  mortgage;  that  the  judgment  was  by  de- 
fault; and  that  complainant  was  "prevented  by 
sickness  from  defending  the  suit"  The  bill 
prayed  a  decree  that  the  mortgage  and  judgment 
are  a  cloud  on  complainant's  title,  that  they  be 
delivered  up  for  cancellation,  and  that  an  in- 
junction be  granted  against  the  execution  of  the 
writ  of  possession  issued  on  such  judgment 
Held,  that  such  bill  was  good,  as  against  a  de- 
murrer setting  up  only  the  adjudication  in  'the 
real  action  as  a  bar,  though  defective  in  sever- 
al particulars  not  specified  in  the  demurrer, 
since  the  defense  set  up  by  such  demurrer  is 
good  only  to  the  lands  recovered  in  the  real  ac- 
tion. 

Appeal  from  chancery  court,  Geneva  coun- 
ty; Jere  N.  Williams,  Chancellor. 


Bill  by  Sylvester  Martin  against  M.  W. 
Kelly  to  remove  cloud  from  title,  and  for 
other  relief.  From  an  order  overruling  a  de- 
murrer to  the  bill,  defendant  appeals.  Af- 
firmed. 

The  third  ground  of  demurrer,  referred  to 
the  opinion,  is  as  follows:  "Because  the  said 
bill  prays  for  a  writ  of  Injunction  to  Issue, 
and  there  is  no  affidavit  attached  to  said  bill 
that  the  allegations  of  the  same  are  true  and 
correct,  as  required  by  law."  Upon  the  sub- 
mission of  the  cause  on  the  demurrers,  the 
chancellor  decreed  that  they  were  not  well 
taken,  and  overruled  them. 

T.  M.  Espy,  for  appellant  F.  J.  MUligan 
and  M.  E.  Milligan,  for  appellee. 

HEAD,  J.  This  case  stands  upon  demur- 
rer to  the  bill.  Notwithstanding  section  1870 
of  the  Code  provides  that  "the  payment  of  a 
mortgage  debt  whether  the  mortgage  is  of 
real  or  personal  property,  divests  the  title 
passing  by  the  mortgage,"  we  are  of  opinion 
that  the  mortgagor  of  lands,  in  possession, 
having  fully  paid  the  secured  debt  though 
possibly  denied  the  right  of  a  bill  to  redeem, 
as  such,  is  entitled  to  go  into  a  court  of 
equity,  and  have  the  payment  established, 
and  the  mortgage  delivered  up  and  canceled, 
as  a  cloud  upon  his  title.  The  payment  rest- 
ing in  parol,  the  evidence  of  it  may  be  readily 
lost  by  the  death,  removal,  or  failure  of  rec- 
ollection of  witnesses,  or  other  causes,  while 
the  mortgage  outstanding  contains  within 
itself  enduring  evidence,  prima  fade,  that  the 
legal  title  has  passed  to  the  mortgagee,  and 
still  remains  in  him.  It  is  manifest  there- 
fore, that  the  mortgagor  is  subjected  to  the 
danger  of  the  loss  of  his  estate,  unless  some 
remedy  is  afforded  him  of  establishing  the 
payment  and  withdrawing  from  the  mort- 
gagee the  Instrument  of  such  possible  loss, 
with  which  he  is  armed.  There  no  other 
adequate  remedy  than  a  resort  to  a  court  of 
equity.  See  Rea  v.  Longstreet  54  Ala.  291; 
Lehman  v.  Shook,  68  Ala.  486;  Jones  v.  De 
Graffenreid,  60  Ala.  145;  Morgan  v.  Leh- 
man, 92  Ala.  440,  0  South.  814.  In  the  pres- 
ent case  the  appellee,  Sylvester  Martin,  ex- 
ecuted a  mortgage  to  appellant  upon  160 
acres  of  land,  the  subdivisions  of  which  are 
given  in  the  mortgage  and  in  the  bill.  The 
bill  avers  payment  of  the  secured  debt  It 
also  avers  that  subsequently  the  mortgagee. 
Kelly,  recovered  of  complainant  in  a  real  ac- 
tion, in  a  court  of  law,  80  acres  of  this  land, 
described  as  the  N.  E.  %  of  the  N.  E.  %  of 
section  3,  township  2,  range  26,  and  S.  E.  % 
of  S.  E.  %  of  section  34,  township  3,  range  26, 
together  with  80  acres  of  other  lands,  not  em- 
braced in  the  mortgage,  described  as  the  S.  % 
of  the  N.  E.  %  of  section  3,  township  2, 
range  26.  The  Judgment  was  by  default,  and 
the  complainant  avers  that  he  was  "prevent- 
ed by  sickness  from  defending  the  suit"  The 
special  relief  prayed  is  that  it  be  decreed  that 
"said  mortgage  and  said  judgment  are  a  cluud 
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upon  orator's  title  to  said  lands  above  de- 
scribed, and  sued  for  by  respondent  in  said 
circuit  court,  and  to  order,  adjudge,  and  de- 
cree said  mortgage  and  said  judgment  be 
delivered  up  to  this  court  for  cancellation"; 
and  there  Is  a  prayer  for  an  injunction 
against  the  execution  of  the  writ  of  posses- 
sion which  complainant  avers  he  is  Informed 
has  been  issued  on  said  judgment,  but  which 
uas  not  been  executed.  The  purposes  of  the 
bill  may  be,  therefore,  said  to  be  twofold: 
(1)  To  remove  a  cloud  cast  by  the  mortgage 
upon  the  title  of  complainant  to  the  160  acres 
described  in  the  mortgage;  and  (2)  for  relief 
and  injunction  against  a  judgment  at  law 
obtained  by  the  defendant— the  mortgagee— 
for  the  recovery  of  said  lands  and  the  other 
80  acres  not  embraced  in  the  mortgage,  in  an 
action  to  which  complainant  had  a  meritori- 
ous defense,  which  he  was  prevented  from 
making  by  fraud,  accident,  or  mistake,  un- 
mixed with  negligence  on  his  part  We  will 
see  how  well  the  bill  conforms  to  legal  re- 
quirements In  the  presentation  of  these 
grounds  of  equitable  relief.  It  will  be  ob- 
served, upon  reading  the  bill,  that  there  is 
do  special  prayer  for  relief  in  respect  of  the 
80  acres  of  land  embraced  in  the  mortgage, 
which  were  not  sued  for  and  recovered  in 
the  action  at  law.  There  is,  however,  a 
prayer  for  general  relief,  but  no  allegation 
that  complainant  is  in  possession  of  that  80 
acres.  The  bill  contains  no  allegation  what- 
ever In  respect  of  that  portion  of  the  land  re- 
covered in  the  action  at  law  which  was  not. 
embraced  in  the  said  mortgage,  except  that 
Kelly  "filed  his  suit  in  the  circuit  court  of 
Geneva  county,  Alabama,  agaiost  orator,  to 
recover  possession  of  the"  (here  describing 
all  the  lands  sued  for  in  that  action)  "under 
and  by  virtue  of  said  mortgage";  and  the 
further  averment  that  complainant  never  ex- 
ecuted a  mortgage  on  that  portion  of  the  land 
not  embraced  In  the  mortgage  set  out  in  the 
bill.  It  is  not  averred  that  complainant  had 
any  title  to  the  lands  not  embraced  in  the 
mortgage,  except  to  say  that  he  is  still  In 
the  peaceable  possession  of  the  same,  and 
has  been  for,  to  wit,  22  years,  and  no  aver- 
ment that  he  had  any  meritorious  defense  to 
their  recovery  in  the  action  of  ejectment. 

We  thus  perceive  that  the  bill  is  mani- 
festly imperfect  in  several  particulars:  (1) 
As  to  the  80  acres  embraced  in  the  mortgage, 
and  not  sued  for  in  the  real  action,  and  as 
to  which,  there  being  no  special  prayer  for 
relief,  a  decree  for  the  removal  of  the  cloud 
cast  upon  its  title  might  be  obtained  under 
the  general  prayer,  there  is  wanting  the 
necessary  allegation  that  complainant  is  in 
possession.  (2)  As  to  the  80  acres  embraced 
in  the  mortgage,  and  which  were  recovered 
in  the  real  action,  there  is  no  sufficient  aver- 
ment of  facts  showing  that  the  judgment 
was  obtained  by  fraud,  accident,  or  mistake, 
unmixed  with  negligence  on  complainant's 
part.  The  allegation  that  complainant  was 
prevented  from  making  his  defense  by  sick- 


i  ness  is  manifestly  insufficient  Pharr  v. 
Reynolds,  3  Ala.  521;  McBroom  v.  Somer- 
ville,  2  Stew.  (Ala.)  515.  It  does  not  appear 
by  whose  sickness  the  default  was  caused, 
nor  are  the  nature  and  extent  of  the  sickness 
averred,  and  no  reason  shown  why  counsel 
was  not  retained  to  look  after  the  defense, 
and  protect  the  interest  of  the  complainant 
There  should  be  decidedly  more  of  detail  al- 
leged, in  reference  to  this  sickness,  than  this 
bill  avers,  so  that  the  chancellor  can  see  up- 
on the  face  of  the  bill  that  the  complainant 
was  without  fault  (3)  As  to  the  land  not 
embraced  in  the  mortgage,  and  which  was 
sued  for  and  recovered  in  the  real  action,  the 
bill  is  not  only  subject  to  the  criticism  last 
named,  but  it  Is  without  equity,  in  that  it 
does  not  allege  the  existence  of  any  meritori- 
ous defense  which  complainant  had,  or  could 
have  made,  to  the  real  action.  As  to  those 
lands,  there  is  no  semblance  of  a  case  made 
by  the  bffl. 

But  the  demurrer  is  so  framed  that  it  does 
not  reach  either  of  these  several  imperfec- 
tions. The  grounds  assigned  (save  the  third, 
which  is  so  clearly  without  merit  as  not  to 
require  notice)  set  up  only  the  adjudication 
in  the  real  action  as  an  obstacle  to  the  relief 
sought.  The  demurrer  goes  to  the  whole 
bill.  If  well  taken,  it  defeats  relief  as  to  the 
80  acres  of  land  embraced  in  the  mortgage 
which  were  not  sued  for  in  the  real  action, 
as  well  as  to  the  other  lands.  As  to  that 
land,  the  bill  (saving  its  defect  la  failing  to 
aver  that  complainant  is  in  possession)  con- 
tains equity.  The  defect  of  averment  as  to 
possession  might,  and  probably  would,  have 
been  cured  by  amendment,  if  so  much  of  the 
bill  as  relates  to  that  land  had  been  demur- 
red to,  pointing  out  the  defect.  Such  an 
amendment  being  made,  the  bill  would  have 
been  good,  in  so  far  as  it  seeks  to  remove 
the  cloud  cast  by  the  mortgage  on  those  80 
acres.  A  demurrer,  therefore,  to  the  whole 
bill,  defending  upon  grounds  applicable 
alone  to  the  lands  which  were  recovered  in 
the  real  action,  must  necessarily  be  over- 
ruled, without  considering  whether  the  at- 
tempted defense  Is  good,  or  not,  If  it  had 
been  properly  Interposed.  Again,  as  to  the 
80  acres  embraced  in  the  mortgage,  and 
which  were  recovered  in  the  real  action,  the 
bill,  as  we  have  seen,  alleges  what  it  treats 
as  a  sufficient  excuse  for  not  defending  the 
real  action,  and  no  objection  is  made  by  de- 
murrer to  the  sufficiency  of  that  excuse.  It 
must  therefore,  in  the  condition  of  the  rec- 
ord, be  deemed  sufficient;  and,  so  consid- 
ered, the  bill  is  good  for  relief  in  respect  of 
that  land,  both  for  the  purpose  of  removing 
the  cloud  cast  by  the  mortgage,  and  for  re- 
lief against  the  judgment  at  law.  The  fact 
that  the  bill  Is  entirely  wanting  in  equity, 
In  so  far  as  concerns  the  relief  sought  iu  re 
spect  of  the  lands  not  embraced  in  the  mort- 
gage, cannot  impair  the  complainant's  right 
to  relief  as  to  the  other  lands.  It  result? 
that  the  real  question  which  the  demurrer 
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sought  to  raise,  and  upon  which,  we  doubt 
not,  the  merits  of  the  case,  in  fact,  depend, 
If  the  pleadings  were  in  such  shape  as  to 
properly  present  it,  is  not  raised  by  the  pres- 
ent record,  and  we  do  not  consider  it  That 
question  is  whether  a  successful  real  action 
at  law  for  the  recovery  of  the  mortgaged 
lands,  in  the  absence  of  a  sufficient  excuse 
on  the  part  of  the  mortgagor  for  not  defend- 
ing the  action,  is  a  bar  to  the  relief  sought 
by  this  bill.  We  merely  cite  upon  the  ques- 
tion, as  seeming  to  be  directly  In  point,  the 
cases  of  Jones  y.  De  Graffenreid,  00  Ala.  145, 
and  Morgan  v.  Lehman,  92  Ala.  440,  9  South. 
314.  In  connection  with  those  cases,  Leh- 
man v.  Shook,  69  Ala.  486,  may  be  consult- 
ed. How  far  the  principles  announced  by 
the  chief  justice  in  the  latter  case  are  recon- 
cilable with  Jones  v.  De  Graffenreid  and 
Morgan  v.  Lehman,  supra,  we  do  not  now 
determine.  With  these  views,  we  hold  that 
the  demurrer  was  properly  overruled.  Af- 
firmed. 


TILLIS  et  al.  v.  PRESTWOOD. 

(Supreme  Court  of  Alabama.    June  11,  1895.) 

Action  to  Set  Aside  Judgment  —  Appeal  from 
Judgment— Laches. 

Where  a  judgment  nisi,  rendered  against 
a  garnishee  in  1888.  on  personal  service,  was 
made  absolute  in  1890,  and  subsequently  affirm- 
ed on  appeal  by  the  garnishee,  the  judgment 
will  not  be  set  aside  in  equity  because  plaintiff 
therein  failed  to  serve  notice  of  the  judgment 
nisi,  as  required  by  Code,  §  2980,  especially  in 
the  absence  of  fraud  preventing  the  garnishee 
from  making  his  defense  at  the  proper  time. 

Appeal  from  chancery'  court,  Covington 
county;  Jere  N.  Williams,  Chancellor. 

Bill  by  James  A,  Prestwood  against  Rich- 
ard Tillls  and  another  to  set  aside  a  judg- 
ment A  decree  was  rendered  for  plaintiff, 
and  defendants  appeal.  Reversed. 

John  Gamble,  Sr.,  M.  E.  Mllligan,  and  P. 
N.  Hickman,  for  appellants.  John  D.  Gard- 
ner, for  appellee. 

COLEMAN,  J.  James  A.  Prestwood  was 
summoned  to  answer  as  garnishee  in  the 
attachment  suit  of  Tillls  &  O'Neal.  Garnish- 
ment process  was  regularly  executed  on  him 
on  the  4th  of  April,  1887,  by  which  he  was 
required  to  answer  within  the  first  three 
days  of  the  return  term  of  the  writ  of  gar- 
nishment The  garnishee  failed  to  appear 
or  answer,  and  judgment  nisi  was  entered 
against  him  at  the  spring  term,  io88.  At 
the  August  term,  1890,  after  judgment  had 
been  rendered  against  the  defendant  in  at- 
tachment, the  conditional  judgment  against 
the  garnishee  was  made  absolute.  From  the 
final  judgment  in  the  circuit  court  against 
liim  the  garnishee  appealed  to  the  supreme 
court,  and  there  the  judgment  was  affirmed. 
The  garnishee,  Prestwood,  then  filed  the 
present  bill,  by  which  he  seeks  to  have  the 
Judgment  against  him  set  aside,  and  a  new 


trial  awarded,  or  to  perpetually  enjoin  the 
respondents  from  enforcing  and  collecting 
their  judgment  The  grounds  upon  which 
the  relief  Is  based  are  that  he  had  a  perfect 
defense  to  the  garnishment  suit  against  him 
as  garnishee,  and  that  he  was  prevented 
from  making  the  same  by  the  fraud  of  the 
respondents;  and,  further,  that  no  notice  of 
the  conditional  judgment  was  issued  to  him, 
nor  was  he  served  with  notice  as  provided 
in  section  2980  of  the  Code,  and  that  he  had 
no  knowledge  of  the  rendition  of  the  condi- 
tional judgment  until  four  months  after  the 
same  was  made  absolute  and  final.  The 
bill  avers  that  in  appealing  to  the  supreme 
court  from  the  judgment  of  the  circuit  court 
the  complainant  mistook  his  remedy. 

To  avoid  a  final  judgment  of  a  court  of 
jurisdiction,  regular  on  its  face,  it  is  in- 
cumbent on  the  party  against  whom  it  is 
rendered  to  aver  and  prove  that  he  had  a 
meritorious  defense  to  the  action,  and  that 
the  Judgment  was  obtained  without  fault 
or  negligence  on  his  part.  Dunklin  v.  Wil- 
son, 64  Ala.  162;  Chastaln  v.  Armstrong,  85 
Ala.  215,  8  South.  788;  Paul  v.  Malone.  87 
Ala.  544,  6  South.  351;  12  Am.  &  Eng.  Enc. 
Law,  p.  145.  The  bill  and  the  evidence 
show  that  complainant  was  served  with  pro- 
cess of  garnishment  on  the  4th  day  of 
April,  1887.  He  did  not  appear  or  file  an 
answer  for  three  years,  and  after  the  condi- 
tional Judgment  had  been  made  absolute. 
He  knew  he  was  subject  to  a  conditional 
Judgment  for  failing  to  answer.  No  excuse 
is  offered  in  the  bin  or  in  the  evidence  for 
this  neglect.  In  fact  the  complainant  re- 
lies solely  upon  the  ground  that  he  was  not 
served  with  notice  of  the  conditional  Judg- 
ment as  provided  by  the  statute.  The  fail- 
ure to  give  notice  of  the  conditional  Judg- 
ment was  an  irregularity  which  entitled  him 
to  have  the  absolute  judgment  set  aside  by 
seasonable  application  to  the  court  in  which 
the  judgment  was  rendered,  or  annulled  and 
reversed  by  writ  of  error;  but  when  he  ap- 
plies to  a  court  of  equity  for  equitable  re- 
lief, having  been  regularly  summoned,  he 
must  account  for  his  negligence  in  not  ap- 
pearing and  defending  against  the  garnish- 
ment suit  The  evidence  also  fully  satisfies 
us  that  as  a  partner  of  Allen,  the  defendant 
in  attachment,  he  had  In  possession  and  un- 
der his  absolute  control,  by  the  terms  of  the 
partnership  agreement  property  and  effects 
in  which  Allen  owned  an  interest.  A  true 
answer  as  garnishee  would  have  put  the 
plaintiffs  In  attachment  In  possession  of  facts 
which  would  have  enabled  them  to  reach 
some  interest  of  the  debtor.  Again,  by  tak- 
ing an  appeal  to  the  supreme  court,  he  be- 
came subject  to  Its  jurisdiction,  and  is 
bound  by  the  judgment  rendered.  Prest- 
wood v.  Tillls,  96  Ala.  181,  11  South.  2S3. 
The  judgment  of  the  circuit  court  became 
merged  in  the  Judgment  of  this  court  and 
he  cannot  go  behind  the  judgment  of  this 
court  to  show  an  Irregularity  or  want  of 
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notice  of  the  rendition  of  the  conditional 
judgment  In  the  proceedings  of  the  trial 
court.  That  he  mistook  his  remedy  does 
not  affect  the  conclusiveness  and  binding 
efficacy  of  the  final  judgment  on  appeal, 
ttoach  v.  Privett.  90  Ala.  391,  7  South.  808. 
The  defense  to  the  garnishment  suit,  If  he 
had  any,  was  not  equitable  In  Its  character, 
but  strictly  legal.  That  It  was  not  made  In 
the  circuit  court  Is  attributable  to  his  own 
neglect,  or  misapprehension  of  his  proper 
remedy.  There  is  no  pretense  that  respond* 
enta  were  guilty  of  fraud  or  deceit,  as  char- 
ged In  the  bill.  In  fact,  the  evidence  shows, 
that  they  persistently  prosecuted  their 
claims  against  Allen  and  against  the  gar- 
nishee In  open  court  and  by  legal  procedure. 
We  cannot  sustain  the  decree  rendered  in 
this  cause  upon  any  hypothesis.  The  de- 
cree of  the  chancery  court  is  reversed,  and  a 
decree  will  be  here  rendered  dismissing  com- 
plainant's bill.   Reversed  and  rendered. 


BIRMINGHAM  DRY  GOODS  CO.  T. 
KELSO  et  aL 
(Supreme  Conn  of  Alabama.  Jnne  11.  1895.) 
Fbacdclbkt  Conveyances  —  Chattel  Mortgage 
—Secret  Agreement—  Rights  or  Creditors. 
A  chattel  mortgage  on  stock,  providing 
that  If  the  amount  secured  was  not  paid  by  a 
certain  date  the  mortgagee  might  take  posses- 
sion and  sell,  was  recorded.  Half  an  hour  aft- 
er its  execution  an  agreement  was  executed  be- 
tween the  parties  that  the  mortgagor  should  sell 
the  goods  as  the  agent  of  the  mortgagee,  and 
that  the  proceeds  should  immediately  be  the 
property  of  the  mortgagee,  the  mortgagor  to  re- 
ceive a  salary  of  $50  per  month  for  his  services. 
By  the  agreement  the  mortgagor  renounced  and 
released  all  benefit  he  might  have  in  the  goods, 
and  it  was  stipulated  that  the  agreement  should 
be  in  effect  till  the  mortgage  debt  was  paid. 
The  agreement  was  never  recorded.  Out  of  the 
proceeds  the  mortgagor  paid  the  mortgage  debt, 
and  thereafter  remained  in  possession  of  the 
goods.  The  mortgagee  knew  when  the  mort- 
gage was  made  that  the  mortgagor  was  in  debt, 
but  did  not  know  to  what  extent;  and  when 
he  made  the  mortgage  and  agreement  the  mort- 
gagor was  financially  embarrassed.  Held  that, 
as  against  an  attaching  creditor  of  the  mortga- 
gor, the  mortgagee  could  not  claim  the  stock 
remaining  in  the  mortgagee's  possession. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sbarpe,  Judge. 

Action  by  Birmingham  Dry  Goods  Compa- 
ny against  W.  J.  Kelso.  An  attachment  is- 
sued was  levied  on  goods  which  were  claimed 
by  B.  F.  Roden  &  Co.  Judgment  was  render- 
ed for  claimants,  and  plaintiff  appeals.  Re- 
versed. 

The  appellant,  the  Birmingham  Dry  Goods 
Company,  sued  out  an  attachment  against 
W.  J.  Kelso,  which  was  levied  upon  a  stock  of 
goods  in  possession  of  said  Kelso,  at  the 
place  where  he  had  been  accustomed  to  do 
business.  Upon  the  levy  of  this  attachment, 
the  appellees  B.  F.  Roden  &  Co.  Interposed 
a  claim  to  said  property,  in  accordance  with 
the  provisions  of  the  statute;  and  an  issue 
was  thereupon  formed  to  try  the  right  to  the 


property  so  levied  upon.  The  facts  of  the 
case,  showing  the  basis  of  the  claim  of  the 
claimants  to  the  property  levied  upon,  are 
sufficiently  set  forth  In  the  opinion;  and  it 
is  deemed  unnecessary  to  set  out  the  other 
evidence  in  detail.  Among  other  charges  re- 
quested by  the  plaintiff  was  the  following: 
"I  charge  the  Jury  that,  if  they  believe  the 
evidence,  they  must  find  for  the  plaintiff." 
The  court  refused  to  give  this  charge,  as  well 
as  the  others  requested  by  the  plaintiff;  and 
to  the  refusal  to  each  of  the  charges  request- 
ed by  it  the  plaintiff  separately  excepted. 
Plaintiff  assigns  as  error,  among  other  rul- 
ings, the  refusal  of  the  court  to  give  the  sev- 
eral charges  requested  by  it. 

B.  J.  Smyer,  for  appellant  F.  E.  Black- 
burn and  John  H.  Miller,  for  appellees. 

HEAD,  J.  A  question  of  prime  Importance 
In  this  case  is  whether  a  mortgage  executed 
by  the  defendant,  Kelso,  to  the  claimants, 
Roden  &  Co.,  Is  to  be  declared  void  as  to 
creditors,  upon  the  undisputed  evidence. 
Kelso  was  a  merchant  at  Pratt  Mines,  In  Jef- 
ferson county,  Ala.,  and  the  mortgaged  prop- 
erty consisted  of  the  stock  of  goods  which 
he  had  been  using  in  carrying  on  his  busi- 
ness as  such.  The  law  day  was  fixed  at 
February  18,  1893,  the  mortgage  being  ex- 
ecuted on  January  25,  1893.  There  is  no  ex- 
press stipulation  to  that  effect,  but  it  Is  im- 
plied that  Kelso  should  continue  In  posses- 
sion of  the  property  until  the  law  day.  After 
that  time,  the  secured  debt  remaining  unpaid, 
Roden  &  Co.  were  expressly  authorized  to 
take  possession  of  the  property,  and,  after 
giving  10  days'  notice  by  posting,  etc,  to  sell 
the  same  at  auction  to  the  highest  bidder  for 
cash,  before  the  courthouse  door  of  Jefferson 
county,  and  apply  the  proceeds  to  the  pay- 
ment of  the  expenses  and  the  secured  debt, 
returning  any  surplus  to  the  mortgagor;  and 
the  mortgagees  were  authorized  to  bid  and 
become  purchasers  at  the  sale.  Without  con- 
templating such  an  agreement  at  the  time  the 
mortgage  was  made,  but  as  an  entirely  inde- 
pendent transaction,  about  an  half  hour  after- 
wards, an  agreement  was  entered  into,  in 
writing,  by  Kelso  and  Roden  &  Co,  by  which 
it  was  stipulated  as  follows:  "The  under- 
signed, W.  J.  Kelso,  agrees  to  take  charge  of 
and  sell  for  the  said  B.  F.  Roden  &  Company 
the  stock  of  goods,  wares,  and  merchandise 
this  day  mortgaged  by  him  to  the  said  B.  F. 
Roden  &  Co.,  the  same  being  situated  In  his 
storehouse  in  Pratt  Mines,  Ala.,  he  acting 
therein  as  the  agent  for  the  said  B.  F.  Roden 
&  Co.,  mortgagees  in  said  mortgage.  It  Is 
further  agreed  that  all  moneys  arising  from 
the  sale  of  said  goods  shall  immediately  be 
the  property  of  the  said  B.  F.  Roden  &  Co., 
the  mortgagees  in  the  mortgage  above  re- 
ferred to,  and  shall  be  paid  over  to  them  by 
the  said  W.  J.  Kelso  on  the  last  day  of  each 
month,  beginning  on  January  31,  1893,  or 
oftener  if  required,  and  shall  go  as  credits  on 
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the  mortgage  debt  It  la  expressly  agreed 
and  understood  that  the  said  W.  J.  Kelso, 
the  mortgagor.  In  said  mortgage  above  re- 
ferred to,  renounces  and  releases  all  benefit 
he  may  hare  In  said  stock  of  goods,  and 
that  all  sales  shall  be  for  and  on  account  of 
said  mortgagees,  B.  F.  Roden  &  Go.  It  Is 
further  agreed  that  If  any  of  the  goods  and 
merchandise  are  sold  on  credit  the  accounts 
also  are  to  pass  to  the  mortgagees,  B.  F. 
Roden  &  Co.,  as  their  property,  and  be  credit- 
ed as  so  many  payments  on  the  mortgage 
debt.  This  agreement  to  hold  and  be  in  ef- 
fect till  mortgage  debt  with  Interest  thereon 
is  paid  in  full.  It  Is  agreed  further  that  the 
said  W.  J.  Kelso  shall  receive  for  his  serv- 
ices the  sum  of  fifty  ($50.00)  dollars  per 
month,  to  be  paid  by  the  said  B.  F.  Roden 
&  Co."  The  mortgage  was  duly  recorded 
on  the  day  of  lta  date.  The  subsequent  agree- 
ment was  never  recorded.  Kelso  remained 
in  possession,  selling  the  goods,  and  making 
payments  to  Roden  &  Co.,  and  in  March, 
1893,  their  debt  was  paid  In  full;  and  there- 
after the  store  remained  in  Kelso's  hands. 
Kelso  was  paid  his  wages  of  $50  per  month. 

It  is  clear  this  agreement  was  a  modifica- 
tion of  the  contract  of  the  parties,  as  set 
forth  in  the  mortgage,  binding  upon  both 
parties.  It  was  a  substitution,  in  the  mort- 
gage, of  the  new  provisions  for  the  provi- 
sions therein  which  were  inconsistent  with 
them.  As  such,  the  new  agreement  became 
essentially  a  part  of  the  mortgage,  of  like 
practical  and  legal  effect  as  if  it  had  been 
set  out  therein  and  the  first  Inconsistent  pro- 
visions omitted.  By  it  an  entirely  new  and 
different  defeasance  and  new  and  different 
methods  of  disposition  of  the  goods  were 
created,  which,  being  withheld  from  the  rec- 
ord, while  the  original  was  put  upon  the  rec- 
ord as  representing  the  contract  of  the  par- 
ties, became  and  was  a  secret  agreement 
To  all  the  world,  therefore,  the  contract  was 
represented  to  be  that  Kelso's  right  to  pos- 
session should  terminate  on  February  18, 
1803,  and  Roden  &  Co.  should  be  then  em- 
powered to  take  and  sell  the  goods  at  auc- 
tion, etc.,  while  the  real  agreement  known 
only  to  the  parties  themselves,  created  the 
relation  of  principal  and  agent  between 
themselves,  removed  all'  limitations  upon  the 
time  of  Kelso's  right  to  possession,  empow- 
ered him  to  sell  the  goods  at  private  sale, 
and  entitled  him  to  receive  for  his  services 
$50  per  month.  In  Bryant  v.  Young,  21  Ala. 
204,  Young  made  an  absolute  transfer  of  a 
certain  bond  to  Hall,  but  by  an  extraneous 
agreement,  the  transfer  was  really  Intended 
as  a  security  for  a  specified  liability.  Young 
being  entitled  to  the  surplus  of  the  avails  of 
the  bond  after  the  liability  was  discharged. 
The  transaction  was  held  void  as  to  cred- 
itors. The  court  said  that  "here  was  a  parol 
trust  In  favor  of  Young,  the  vendor,  and  the 
contract  was  designed  to  operate  In  the  na- 
ture of  a  mortgage  as  between  the  parties, 
but  as  to  all  the  world  beside  the  sale  should 


be  absolute,  as  evinced  by  their  writings." 
The  opinion  proceeds  to  point  out  how  such 
an  arrangement  was  calculated  to  mislead 
and  hinder  creditors,  and  the  reasoning,  we 
think,  applies  to  the  present  case.  This  case 
was  affirmed  hi  Hartshorn  v.  Williams,  31 
Ala.  149.  Also  In  Sims  v.  Gaines,  64  Ala.  392, 
and  the  court  there  said  that  such  Is  the  law, 
though  there  may  be  no  Intent  to  hinder,  de- 
lay, or  defraud  creditors,  but  because  such 
Is  the  Inevitable  consequence  of  such  a  trans- 
action, the  law  condemns  It;  and,  speaking 
of  the  secret  reservation  of  a  benefit  to  the 
debtor,  the  court  said:  "It  cannot  be  sup- 
posed that,  under  any  circumstances,  the  law 
will  permit  a  failing  debtor  to  sell  or  convey 
his  lands  unconditionally,— absolutely, —so 
far  as  apparent  on  the  face  of  the  Instru- 
ments to  which  creditors  can  have  access, 
and  yet  reserve  to  himself  the  right  to  the 
use  and  occupation  thereof  for  a  period  of 
time  which  may  be  a  source  of  profit  to  him. 
Lukins  v.  Aird,  6  Wall.  78.  All  such  secret 
arrangements  by  which  a  debtor  obtains  val- 
uable rights,  to  the  prejudice  of  his  creditors, 
are  fraudulent  *  *  *  And  the  law  cannot 
enter  Into  nice  calculations  of  the  value  of 
the  benefit  the  debtor  has  reserved."  See, 
also,  Proskaner  v.  Bank,  77  Ala.  257.  In  Ste- 
phens v.  Regenatein,  89  Ala.  561,  8  South.  68, 
the  appointment  of  the  seller  of  a  stock  of 
goods  as  agent  to  sell  the  same,  at  a  salary  of 
$40  per  month,  was  held  such  a  reservation 
of  a  benefit  as  rendered  the  sale  void  as  to 
creditors.  See,  also,  Page  v.  Francis,  97  Ala. 
879,  11  South.  736.  "A  conveyance  absolute 
In  form,  but  Intended  only  as  security  for  a 
loan,  as  shown  by  a  bond  with  condition  to 
convey  on  payment  of  the  debt,  the  papers 
not  being  recorded,  and  no  change  of  posses- 
sion being  shown,  is  constructively  fraudu- 
lent as  against  existing  creditors."  Tryon 
v.  Flournoy,  80  Ala.  321;  McGhee  v.  Bank, 
93  Ala.  192,  9  South.  734.  The  evidence 
shows,  without  conflict  that  Kelso  owed 
about  $3,000,  and  that  Roden  &  Co.  knew  he 
was  Indebted,  but  did  not  know  how  much, 
or  to  whom.  Kelso's  business,  as  we  have 
seen,  was  that  of  a  merchant,  and  the  mort- 
gage was  upon  his  stock  in  trade.  He 
agreed  to  assume  a  new  relation,  Involving 
the  suspension  of  his  occupation  and  the  ac- 
ceptance of  an  agency  to  sell  out  his  goods 
for  the  benefit  of  Roden  &  Co.,  at  a  fixed 
salary,  Indicating  that  by  reason  of  his  in- 
debtedness he  was  so  Involved  that  he  could 
not  carry  on  the  business.  To  this  must  be 
added  the  undisputed  evidence  that  "Kelso 
could  not  see  his  way  out  unless  he  could 
get  time  to  pay."  He  executed  a  second 
and  a  third  mortgage  on  this  stock  of  goods. 
The  undisputed  evidence  shows  the  maxi- 
mum value  of  his  property,  including  the 
stock  of  goods,  the  highest  estimated  value 
of  which  was  about  $1,600,  to  have  been 
about  $2,600,  besides  the  storehouse  at  Pratt 
Mines,  in  which  he  did  business,  and  his 
homestead,  occupied  by  himself  and  family. 
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both  together  worth  about  $2,200,  and  In- 
cumbered by  a  mortgage  for  $700.  It  does 
not  appear  what  the  separate  value  of  the 
store  was.  When  his  homestead  and  $1,000 
worth  of  personal  property,  which  are  not 
subject  to  the  payment  of  debts,  are  with- 
drawn from  his  assets,  and  his  conduct  in 
reference  to  his  business  and  financial  af- 
fairs and  the  sacrifice  and  expense  incident 
to  enforced  judicial  sales  are  considered,  it 
appears  from  evidence  about  which  there  is 
so  dispute  that  he  was  in  very  embarrassed 
circumstances,  and  unable  to  go  on  with 
his  business,  if  not  badly  insolvent.  Roden 
&  Co.  found  him  so,  for  the  proof  shows 
that  on  the  day  the  mortgage  was  executed 
Kelso  owed  them  about  $1,000,  and  paid 
them  $200  on  the  debt,  and  that  they  were 
not  satisfied  with  this  payment,  and  de- 
manded a  mortgage  on  his  stock  of  goods 
for  the  balance,  which  was  given,  and 
which,  with  the  agreement  an  half  hour  aft- 
erwards, amounted  to  disruption  of  the  busi- 
ness. It  cannot  be  supposed  that  Roden  & 
Co.  contemplated,  when  they  first  took  the 
mortgage,  that  Kelso  would  go  on  with  the 
business  on  his  own  account,  as  he  had  done 
before,  for  that  would  be  to  contemplate  a 
fraud.  Hence,  we  say  that  the  transactions 
amounted  to  a  disruption  of  the  business. 
It  would  be  idle  to  contend  that  Roden  & 
Co.  were  not  put  on  inquiry  as  to  Kelso's 
true  condition.  We  hold,  therefore,  that  all 
legitimate  inferences  which  a  Jury  could 
draw  from  the  evidence  established  Kelso's 
failing  condition,  and  that  Roden'  &  Co. 
kuew,  or  ought  to  have  known,  that  such 
was  his  condition;  that  his  transactions  with 
them  created  a  trust,— a  reservation  of  a 
benefit  to  the  debtor,— which  stamps  them 
as  at  least  constructively  fraudulent,  and 
they  cannot  stand.  The  general  charge  re- 
quested by  the  plaintiff  ought  to  have  been 
given,  and  its  refusal  was  error.  Reversed 
and  remanded. 


JORDAN  et  al.  v.  COLLINS  et  al. 

(Supreme  Court  of  Alabama.    June  11,  1895.) 

Corporations  —  Powbr  to  Appoint  Agrnt  — 
Fraudulent  Convetance— Intent—  Bukden  or 
Pk,>of  —  Cbakob  —  8tatutobt  Claim  Suit — 
Finding  as  to  Value — Pkbsumptions. 

1.  Where  the  directors  own  all  the  stock 
of  a  corporation,  they  may  authorize  its  presi- 
dent to  sell  its  assets,  and  the  fact  that  the  au- 
thority was  not  given  at  a  regular  directors' 
meeting  is  immaterial. 

2.  If  the  general  Intent  of  a  sale  was  to 
defraud  the  seller's  creditors,  and  the  bnyer 
knew  of  the  seller's  fraud,  he  is  charged  with  it, 
though  he  had  no  intention  to  defraud  the  sell- 
er's creditors. 

3.  Where  the  buyer  paid  an  adequate  price 
for  the  goods,  the  burden  was  on  the  plaintiff 
to  dhow  a  fraudulent  intent  on  the  seller's  part, 
and  knowledge  on  the  buyer's  part  of  such  in- 
tent, or  of  facts  sufficient  to  charge  the  buyer 
with  constructive  notice  thereof. 

4.  It  was  proper  to  refuse  to  charge  that 
the  fact  that  part  of  the  purchase  money  was 


paid  by  note  does  not  affect  the  adequacy  of  the 
price,  as  such  charge  is  mere  argument 

5.  In  a  statutory  claim  suit,  a  charge  that 
If  the  jury  find  that  at  the  time  of  the  levy  of 
the  attachment  the  property  was  not  in  defend- 
ant's possession,  the  verdict  must  be  for  claim- 
ants, was  properly  refused. 

6.  On  an  issue  as  to  whether  a  sale  was 
fraudulent,  a  charge  that  if  it  was  not  a  bona 
fide  one,  but  was  intended  by  the  seller  and  buy- 
er to  be  held  in  secret  trust  for  the  Benefit  of 
the  seller,  the  jury  must  find  for  plaintiff,  was 
proper. 

7.  As.  in  a  statutory  claim  suit,  the  jury  is 
only  required  to  assess  the  value  of  the  articles 
separately  when  such  assessment  is  practicable, 
if  the  *ury  fail  to  make  such  assessment  it  will 
be  presumed,  on  a  motion  in  arrest  of  judgment, 
that  it  was  impracticable  to  make  it 

Appeal  from  city  court  of  Birmingham;  H. 

A.  Sharpe,  Judge. 

Action  by  O.  S.  Collins  &  Co.  against  the 
Lee  Jordan  Grocery  Company.  An  attach- 
ment was  issued,  and  B.  L.  Jordan  &  Co. 
claimed  the  goods  levied  on.  Judgment  was 
rendered  for  plaintiffs,  and  claimants  appeal. 
Reversed. 

ThlB  was  a  statutory  claim  suit  to  a  stock 
of  goods,  Interposed  by  the  appellants.  The 
uncontradicted  evidence  of  Lee  and  B.  L. 
Jordan,  referred  to  In  the  opinion,  is  thus 
stated  in  the  bill  of  exceptions:  "Lee  Jor- 
dan, called  for  claimant,  testified:  That,  be- 
fore the  sale  was  made  to  B.  L  Jordan  & 
Co.,  he  and  his  brother,  B.  L.  Jordan,  and 
witness'  wife,  A.  Jordan,  all  of  whom  were 
the  only  directors  and  stockholders  In  the 
Lee  Jordan  Grocery  Company,  agreed  to  sell 
the  Btock  of  goods  contained  in  their  store  to 

B.  L.  Jordan  &  Co.  That  B.  L.  Jordan  &  Co. 
was  a  firm  composed  of  B.  L.  Jordan  and  the 
above-named  L  and  A:  Jordan.  And  that 
they  would  sell  said  stock  for  the  sum  of 
$1,200,-$600  of  same  In  cash,  and  their  note 
payable  in  80  days  for  the  other  $000.  The 
cash  was  paid,— $200  by  his  wife,  out  of  her 
own  money,  which  her  grandmother  let  her 
have,  and  $400  was  paid  by  B.  L  Jordan. 
That  he  used  this  money,  as  the  president 
of  the  Lee  Jordan  Grocery  Company,  In  pay- 
ing off  the  debts  due  by  the  company.  That 
the  goods  sold  were  sold  at  a  fair  and  rea- 
sonable price.  During  the  month  of  Novem- 
ber, B.  L.  Jordan  &  Co.  paid  on  the  $600  note, 
at  different  times,  about  $265,  and  that  B.  L. 
Jordan  then  gave  to  the  Lee  Jordan  Grocery 
Company  a  note  for  $200,  payable  December 
5,  1892,  which  note  the  Lee  Jordan  Grocery 
Company  assigned  to  the  Alabama  National 
Bank  to  secure  said  bank  for  borrowed  mon- 
ey, and  the  balance  ($135)  said  B.  L.  Jor- 
dan &  Co.  made  a  note  for,  and  this  note  was 
turned  over,  when  the  assignment  was 
made,  to  the  assignee  of  the  Lee  Jordan 
Grocery  Company.  *  •  *  On  cross-ex- 
amination this  witness  testified  that  there 
was  no  regular  meeting  of  the  Lee  Jordan 
Grocery  Company  directors  to  authorize  the 
sale  or  bill  of  sale  to  B.  L  Jordan  &  Co." 
"B.  L.  Jordan  was  called  for  claimants,  and 
testified  that  on  31st  day  of  October,  1892,  he 
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and  his  brother.  L.  Jordan,  and  A.  Jordan, 
his  brother's  wife,  formed  a  partnership  un- 
der the  name  and  style  of  B.  L.  Jordan  & 
Co.,  and  that  they  bought  the  stock  of  goods 
from  the  Lee  Jordan  Grocery  Company  for 
the  sum  of  $1,200.  and  that  the  same  was  a 
fair  and  reasonable  value  of  the  said  stock. 
As  soon, as  I  bought  the  stock  I  took  charge 
and  control  of  It."  The  other  testimony  of 
this  witness  Is  substantially  the  same  as  the 
testimony  of  Lee  Jordan.  The  other  facts 
In  the  case  are  sufficiently  stated  In  the  opin- 
ion. At  the  request  of  the  plaintiff,  the 
court  gave  to  the  Jury  the  following  writ- 
ten charge:  "I  charge  you,  gentlemen  of  the 
Juryi  If  you  believe  from  the  evidence  that 
said  alleged  sale  by  the  Lee  Jordan  Grocery 
Company  to  B.  L.  Jordan  &  Co.  was  not  a 
bona  fide  sale  to  B.  L.  Jordan  &  Co.  by  the 
Lee  Jordan  Grocery  Company,  but  was  In- 
tended by  the  Lee  Grocery  Company  and 
B.  L.  Jordan  &  Co.  to  be  held  In  secret  trust 
for  the  benefit  of  the  Lee  Jordan  Grocery 
Company,  you  must  find  for  the  plaintiff." 
The  claimants  duly  excepted  to  the  giving  of 
this  charge,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following 
written  charges  asked  by  them:  (1)  "If  the 
Jury  believe  the  evidence,  they  will  find  for 
the  claimants."  (2)  "If  the  Jury  find  from 
the  evidence  that  it  was  practicable,  at  the 
time  of  the  Interposition  of  the  claim  of  B. 
L.  Jordan  &  Co.,  made  in  the  case,  to  have 
assessed  the  value  of  each  of  the  articles 
levied  on,  as  follows:  The  value  of  the 
staple  groceries,  the  value  of  the  fancy  gro- 
ceries, the  value  of  the  produce,  and  the 
value  of  the  fresh  meats,— separately,  and 
for  each  of  the  kinds  as  a  class,  then  you 
will  find  for  the  claimants,  B.  L.  Jordan  & 
Co."  (3)  "If  the  Jury  find  from  the  evidence 
that  it  was  practicable,  at  the  time  of  the  In- 
terposition of  the  claim  of  B.  L.  Jordan  & 
Co.,  made  in  this  cause,  to  have  assessed  the 
value  of  each  of  the  articles  levied  on,  to 
wit,  the  separate  value  of  the  staple  and  fan- 
cy groceries  as  one,  the  value  of  the  prod- 
uce as  another,  and  the  value  of  the  fresh 
meats  as  another,  then  you  will  find  for  the 
claimants,  B.  L.  Jordan  &  Co."  (4)  "The 
fact,  if  you  find  it  to  be  so,  that  part  of  the 
purchase  money  for  the  goods  in  said  store 
was  paid  by  a  note,  does  not  affect  the  ade- 
quacy of  the  price  fixed  for  the  sale."  (5) 
"Both  the  seller  and  the  buyer  must  be 
guilty  of  fraud,  and  participate  therein,  to 
vitiate  a  sale;  and,  before  the  Jury  can  find 
for  the  plaintiff  in  this  suit,  they  must  be- 
lieve that  both  Lee  Jordan  Grocery  Company 
and  B.  L.  Jordan  &  Co.  must  have  partici- 
pated in  the  fraud  for  the  purpose  of  de- 
frauding the  plaintiff  and  other  creditors  of 
the  Lee  Jordan  Grocery  Company."  (6)  "If 
the  Jury  believe  from  the  evidence  that  B. 
L.  Jordan  &  Co.  gave  a  fair  and  adequate 
price  for  the  goods  purchased,  and  that  such 
sale  was  not  made  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  the  plaintiff,  you 


will  find  for  the  claimants."  (7)  "If  yon 
find  from  the  evidence  that  claimant  gave 
a  fair,  adequate  consideration  for  the  goods 
In  the  said  store  to  the  Lee  Jordan  Grocery 
Company,  then  I  charge  you  that  the  burden 
Of  proof  is  on  the  plaintiff  to  show  (1)  a 
fraudulent  intent  on  the  part  of  the  Lee 
Jordan  Grocery  Company  in  making  said 
sale;  and  (2)  knowledge  on  the  part  of  B. 
L.  Jordan  &  Co.  of  that  Intent,  or  of  facts 
sufficient  to  charge  them  with  constructive 
notice  of  it.  or  to  charge  them  with  notice 
of  financial  insolvency  on  the  part  of  the 
Lee  Jordan  Grocery  Company;  and  If,  on 
considering  all  the  evidence,  both  of  these 
facts  have  not  been  established  to  your  rea- 
sonable satisfaction,  the  verdict  must  be  for 
the  claimant."  (8)  "If  the  evidence  shows 
that  it  was  practicable,  at  the  time  the 
claim  bond  was  made,  to  assess  the  value 
of  the  articles,  then  you  should  find  for 
claimant."  (0)  "If  the  Jury  find  that  the 
property  levied  on  in  the  suit  was  not  in  the 
possession  of  the  Lee  Jordan  Grocery  Com- 
pany, nor  under  Its  control,  at  the  time  of 
the  levy,  then  your  verdict  must  be  for  the 
claimants,  B.  L.  Jordan  &  Co."  The  Jury  re- 
turned the  following  verdict:  "We,  the  Jury, 
find  the  issue  in  favor  of  the  plaintiff,  and 
assess  the  goods  claimed  and  subject  to  plain 
tiff's  attachment,  with  Interest,  as  follows, 
namely:  Value  of  goods  and  Int,  *l,2O0,"— 
signed  by  the  foreman.  Thereupon  the 
claimants  moved  In  arrest  of  Judgment,  upon 
the  grounds  that  the  verdict  was  not  in  ac- 
cordance with  law.  and  void,  and  because 
there  was  no  separate  value  assessed  or  put 
upon  the  different  articles  claimed,  at  the 
time  of  the  interposition  of  the  claim.  This 
motion  in  arrest  of  Judgment  was  overruled, 
and  the  claimants  duly  excepted  thereto. 
There  was  Judgment  for  the  plaintiff.  The 
claimants  appeal  from  this  Judgment,  and 
assign  as  error  the  giving  of  the  charge  ask- 
ed by  plaintiff,  the  refusal  to  give  the  several 
charges  requested  by  claimants,  and  the 
overruling  of  the  motion  in  arrest  of  Judg- 
ment 

Chisholm  &  Whaley  and  Bush  &  Brown, 
for  appellants.  Arnold  &  Evans  and  Mount- 
Joy  &  Tomlinson,  for  appellees. 

HEAD,  J.  This  Is  a  statutory  claim  suit 
Interposed  by  B.  L.  Jordan  &  Co.,  by  which 
they  claim  title  to  certain  goods  levied  on 
under  attachment  at  the  suit  of  O.  S.  Collins 
&  Co.  against  Jordan  Grocery  Company.  The 
goods  had  belonged  to  Jordan  Grocery  Com- 
pany, but  claimants  claimed  to  have  pur- 
chased them  on  October  31, 1892,  prior  to  the 
levy  of  the  attachment,  in  December,  1S92. 
The  validity  of  the  alleged  sale  is  attacked 
by  the  plaintiffs  on  two  grounds:  (1)  That 
there  was  no  corporate  authority  from  Jor- 
dan Grocery  Company  to  the  president  to 
make  the  sale  to  the  claimants;  and  (2)  that 
the  sale  was  made  with  Intent  to  hinder,  de- 
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lay,  or  defraud  the  creditors  of  the  Jordan 
Grocery  Company. 

As  to  the  first  objection,  the  undisputed 
evidence  shows  that  the  only  directors  and 
stockholders  of  the  selling  company  were 
Lee  Jordan,  L.  Jordan,  and  A.  Jordan,— Lee 
Jordan  being  president,  and  this  sale  being 
made  by  him  as  such,— and  that  before  the 
sale  was  made  these  parties  agreed  that  It 
should  be  made,  though  the  agreement  was 
not  at  a  regular  directors'  meeting.  We 
think  this  was  sufficient  authority.  The 
shareholders  constitute  the  corporate  associa- 
tion. Mor.  Priv.  Corp.  227.  No  question  of 
public  policy  or  statutory  mandate  Interven- 
ing, the  corporation  (that  Is,  all  Its  share- 
holders) may  even  agree  to,  and  render  bind- 
ing, acts  of  officers  and  agents  which  are 
ultra  vires,— acts  without  the  charter  powers; 
and  such  acts,  when  done  without  authority, 
may  be  ratified  and  validated  by  the  share- 
holders, and  such  ratification  may  be  by  si- 
lent acquiescence  on  their  part.  Id.  (S  618- 
635.  But  such  ratification  cannot  Impair  in- 
tervening rights  of  others.  Id.  |  620.  Hence 
the  ratification  in  this  case,  made  after  the 
levy  of  the  attachment,  cannot  avail  claim- 
ants anything.  Norton  v.  Bank  (Ala.)  14 
South.  872.  The  prior  agreement,  however, 
of  all  the  stockholders,  is  available.  The  un- 
disputed evidence  shows  that  the  sale  was 
made  to  the  parties,  and  on  the  terms,  as  so 
authorized  by  all  the  directors  and  stockhold- 
ers, on  the  31st  day  of  October,  1892.  See 
the  uncontroverted  testimony  of  Lee  Jordan 
and  B.  L.  Jordan. 

The  question  whether  the  sale  was  fraud- 
ulent as  to  creditors  was,  under  the  evidence, 
clearly  one  for  the  jury;  hence  the  general 
charge  requested  by  the  claimants  was  prop- 
erly refused.  The  fifth  charge  requested  by 
the  claimants  goes  too  far,  as  an  instruction, 
in  defining  the  degree  of  participation  in  the 
fraud,  by  the  buyer,  essential  to  invalidate 
the  sale.  It  asserts,  in  strong  terms,  that  the 
buyer  must  have  participated  In  the  fraud 
for  the  purpose  of  defrauding  plaintiff  and 
other  creditors.  The  law  Is  that  If  the  seller 
intended  fraud,  and  the  buyer  knew,  or  ought 
to  have  known,  of  such  Intent,  the  sale  will 
be  avoided,  although  the  latter  had  no  de- 
sire or  purpose  whatever  to  defraud  the  for- 
mer's creditors.  And  the  charge  Is  wrong, 
also,  In  asserting  that  there  must  have  been 
a  purpose  to  defraud  plaintiff.  If  there  was 
a  general  Intent  to  defraud  creditors,  or  a 
particular  Intent  to  defraud  any  particular 
creditor,  plaintiff  may  avail  himself  of  it, 
though  be  might  not  have  been  a  creditor  at 
the  time  of  the  sale.  Upon  this  latter  princi- 
ple, charge  6  was  also  properly  refused. 

We  are  of  opinion  that  charge  7  ought  to 
have  been  given.  If  the  claimants  showed 
they  paid  a  valuable  consideration  for  the 
goods,  tben  the  burden  of  proof  was  on  the 
plaintiff  to  prove  the  alleged  fraud;  and  we 
think  the  elements  of  fraud  essential  to  avoid 
the  rale  are  fairly  stated  In  the  charge. 


The  second,  third,  and  eighth  charges  are 
bad,  for  reasons  too  obvious  to  require  dis- 
cussion. The  practicability  of  proving  at 
the  time  of  the  Interposition  of  the  claim  the 
then  separate  values  of  the  different  articles 
levied  on  had  no  pertinency  whatever  to  any 
issue  Involved  In  the  trial.  The  fourth  charge 
Is  a  mere  argument,  and  was  properly  re- 
fused. The  ninth  charge  Is  too  clearly  erro- 
neous to  justify  comment.  The  charge  given 
at  the  request  of  the  plaintiffs  Is  clearly  cor- 
rect 

The  failure  of  the  Jury  to  assess  the  value 
of  the  several  articles  separately  is  not 
ground  for  a  motion  In  arrest  of*  Judgment.  The 
statute  requires  this  to  be  done  only  when 
practicable,  and,  the  record  falling  to  show 
It  was  done,  It  will  be  presumed,  on  motion 
In  arrest  of  judgment,  that  It  was  not  prac- 
ticable. For  the  error  In  refusing  charge  No. 
7,  the  judgment  is  reversed  and  the  cause  re- 
manded. Reversed  and  remanded. 


IVEY  v.  BBDDINGFIELD  et  aL 
(Supreme  Court  of  Alabama.    June  13,  1895.) 

AUVBRSK  POSSESSIOX. 

Adverse  possession  by  the  grantor  of 
land  is  not  established  by  the  fact  that  after 
the  grant  the  land  remained,  as  before  the  sale, 
within  an  indosure,  with  other  land  of  the  gran- 
tor, and  that  the  grantee  did  not  make  any  pub- 
lic announcement  of  his  title  and  claim. 

Appeal  from  circuit  court,  Conecuh  county; 
John  R.  Tyson,  Judge. 

Action  by  Matilda  Beddingfleld  and  others 
against  Charles  Ivey.  Judgment  for  plain- 
tiffs.  Defendant  appeals.  Affirmed. 

This  was  a  statutory  action  of  ejectment, 
brought  by  the  appellees  against  the  ap- 
pellant on  March  9,  1894.  The  facts  of  the 
case  are  sufficiently  stated  in  the  opinion. 
Upon  the  Introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  plaintiffs, 
gave  the  general  affirmative  charge  in  their 
favor,  to  the  giving  of  which  charge  the  de- 
fendant duly  excepted.  There  was  judg- 
ment for  the  plaintiffs;  and  the  defendant 
appeals,  and  assigns  as  error,  among  other 
rulings  of  the  trial  court,  the  giving  of  the 
general  affirmative  In  favor  of  the  plaintiffs. 

Stallworth  ft  Burnett,  for  appellant  Farn- 
ham  ft  Cram,  for  appellees. 

HAHALSON,  J.  The  pleas  In  the  case 
were  the  general  Issue  and  adverse  posses- 
sion of  the  land  sued  for  /or  more  than  10 
years  before  suit  brought  The  plaintiffs  be- 
low,—appellees,— were  the  widow  and  chil- 
dren of  Aaron  Beddingfleld.  They  and  the 
appellant,— defendant  below,— claim  title 
from  the  same  source— from  Henry  Bedding- 
field,  and  the  proof  tended  to  show,  that 
Henry  had  been  dead  about  six,  and  Aaron 
about  five  years.  The  plaintiffs  Introduced 
In  evidence  a  deed  from  said  Henry  to  said 
Aaron  Beddingfleld,  deceased,  to  the  lands 
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In  suit,  of  date  31st  of  July,  1879.  The  other 
proof  for  plaintiff  tended  to  show,  that  the 
land  In  question,  about  18  or  14  acres,  ex- 
cept about  3  acres.  In  the  northeast  corner 
of  the  quarter  section,  was  the  part  of  a 
body  of  land,  of  some  two  or  three  hundred 
acres,  which  belonged  to  said  Henry,  at  the 
time  he  sold  this  piece  from  it  to  said  Aaron, 
and  that  It  was  all  then  under  a  common 
fence,  and  remained  so  afterwards,  and  the 
greater  part  of  It  was  in  cultivation,  except 
that  part  sold  to  said  Aaron,  and  it  was 
grown  up  In  old  field  pines;  the  said  Aaron, 
after  his  purchase,  went  into  the  posses- 
sion of  the  land  and  claimed  and  exercised 
acts  of  ownership  over  It,  such  as  farming, 
getting  wood  and  rails  off  of  it,  and  re- 
mained In  possession  until  the  date  of  his 
death.  The  defendant  introduced  a  deed 
from  said  Henry  Beddlngfleld  to  him,  for 
said  three  acres  of  the  land  conveyed  to  said 
Aaron,  which  was  In  the  extreme  corner  of 
the  quarter  section,  north  of  the  public  road, 
which  deed  was  executed  In  1881,  without 
date,  but  was  probated  the  11th  of  July  of 
that  year;  and  the  proof  tended  to  show 
that  defendant  went  Into  possession  of  the. 
three  acres,  and  held  and  claimed  the  same, 
continuously,  ever  since.  Under  the  charge 
of  the  court,  these  three  acres  were  excepted 
from  the  verdict  and  judgment  for  the 
plaintiff,  and  the  appeal  has  no  reference 
to  them.  The  other  evidence  for  the  defend- 
ant tended  to  show,  that  the  lands  inside 
the  fence,  were  known  and  called  the  Henry 
Beddlngfleld  tract  or  field,  as  long  as  he 
lived,  and  since  his  death,  as  the  Charles 
Ivey  tract.  The  defendant  introduced  a 
deed  to  the  lands  in  the  inclosed  field,  in- 
cluding the  land  in  controversy,  from  Henry 
Beddlngfleld  to  him,  of  date,  the  1st  of 
March,  1886.  Testifying  for  himself,  he 
stated  that  he  knew  the  land  sold  by  said 
Henry  to  said  Aaron  and  which  the  latter 
was  put  In  possession  of  by  said  Henry; 
that  said  Aaron  set  up  no  title  to  the  land 
in  suit;  that  he,  the  defendant,  bad  looked 
after  the  lands  for  said  Henry  for  ten  years 
before  his  death,  but  had  no  interest  in  it, 
until  about  six  years  before  the  trial.  There 
was  no  evidence  Introduced  by  him,  other 
than  that  specified  above,  tending  to  show 
acts  of  ownership  by  said  Henry  over  the 
land  claimed,  after  he  sold  It  to  said  Aaron. 
His  sale  and  conveyance  to  defendant,  was 
the  first  open,  known,  hostile  claim  of  the 
land,  after  that  time.  Taking  all  that  is 
said  in  favor  of ,  defendant's  claim  of  ad- 
verse possession,  there  Is  nothing,  until  the 
making  of  this  deed  to  defendant  by  said 
Henry,  and  defendant's  possession  there- 
under, that  puts  him  in  the  category  of  re- 
pudiating the  title  he  had  previously  made 
to  said  Aaron,  and  asserting  a  claim  in  hos- 
tility thereto.  Until  that  time  he  was  quiet, 
and  if  he  repudiated  the  title  he  had  made, 
for  any  reason,  it  is  not  shown  that  he  com- 
municated the  fact  to  said  Aaron  or  others. 


Because  the  land  was  within  the  Inclosure 
where  it  was  when  he  sold  It,  and  because 
Aaron  had  not  gone  around  making  known 
his  title  and  claim,  do  not  establish  an  ad- 
vene possession  In  Henry.  The  defense  of 
adverse  possession,  therefore,  must  fall;  md 
as  the  deed  to  said  Aaron  under  which  plain- 
tiffs claim,  Is  the  older,  it  must  prevail 
over  that  of  defendant  There  was  no  error 
In  giving  the  general  charge  for  plaintiffs. 
Affirmed. 


Ex  parte  McKISSACK  et  al. 
(Supreme  Court  of  Alabama.  June  13,  1895.) 
Makdamos— When  Libs. 
Mandamus  will  not  lie  to  compel  the 
granting  of  a  motion  to  dismiss  an  attachment 
for  insufficient  of  the  attachment  bond;  the 
granting  of  the  motion  being  in  the  discretion  of 
the  court,  and  defendant  in  attachment  having 
an  adequate  remedy  by  plea  in  abatement,  and. 
if  the  plea  be  pronounced  insufficient,  by  appeal. 

Application  by  S.  J.  McKissack  and  another 
for  mandamus.  Denied. 

Petitioners  allege  the  following  facts:  On 
December  13,  1892,  Weltz,  Beidler  &  Co- 
sued  out  an  attachment  against  S.  J.  McKis- 
sack alone  for  the  sum  of  $1,330,  before  a 
justice  of  the  peace  of  Henry  county,  return- 
able to  the  circuit  court  of  Henry  county. 
Preparatory  to  the  issuance  of  the  writ  of  at- 
tachment, Weitz,  Beidler  &  Co.  made  an  af- 
fidavit in  which  they  alleged  that  S.  J.  Mc- 
Kissack had  fraudulently  disposed  of  his  prop- 
erty, and  gave  a  bond  as  required  by  law, 
payable  alone  to  S.  J.  McKissack,  which  bond 
was  so  payable  at  the  time  it  was  signed 
by  the  sureties  thereon.  The  writ  of  attach- 
ment was  levied  on  certain  personal  prop- 
erty, supposed  to  be  the  property  of  S.  J. 
McKissack,  and  the  sheriff  returned  said 
writ,  bond,  and  affidavit  to  the  circuit  court 
of  Henry  county  at  the  spring  term,  1893. 
thereof.  At  the  said  term  of  said  court,  and 
before  the  petitioners,  or  either  of  them,  had 
any  notice  of  the  levy  of  said  writ  of  attach- 
ment, the  plaintiffs  in  attachment  obtained 
leave  from  the  court  to  amend,  and  did  amend, 
the  said  bond,  affidavit,  and  writ  of  attach- 
ment by  adding  In  eacn,  wherever  the  name 
of  S.  J.  McKissack  occurred,  and  immediately 
after  said  name,  the  words,  "and  R.  L.  Mc- 
Kissack, doing  business  under  the  name  of 
S.  J.  McKissack";  making  the  affidavit  read 
"that  S.  J.  McKissack  and  R.  L.  McKissack, 
doing  business  under  the  name  of  S.  J.  Mc- 
Kissack, had  fraudulently  disposed  of  their 
property";  making  the  bond  payable  to  "S. 
J.  McKissack  and  R.  L.  McKissack,  doing 
business  under  the  name  of  S.  J.  McKis- 
sack"; and  causing  the  writ  of  attachment  to 
be  directed  against  the  estate  of  "S.  J.  Mc- 
Kissack and  R.  L.  McKissack,  doing  busi- 
ness under  the  name  of  S.  J.  McKissack." 
These  amendments  were  made  without  the 
knowledge,  consent,  or  ratification  of  the  sure- 
ties on  said  attachment  bond.    The  petition 
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then  averred  that  the  petitioners,  at  the 
spring  term,  1896,  of  said  court,  made  a  mo- 
tion to  dismiss  said  attachment  unless  the 
plaintiffs  in  said  attachment  would  give  or 
substitute  a  sufficient  bond  therein,  and  that 
on  the  hearing  of  said  motion,  notwithstand- 
ing the  plaintiffs  in  attachment  appeared  and 
admitted  the  allegations  of  said  motion  to 
be  true,  the  court  overruled  said  motion.  On 
these  facts,  the  prayer  of  the  petition  is  that 
the  supreme  court  will  grant  a  writ  of  manda- 
mus, directed  to  the  judge  of  said  circuit 
court,  commanding  him  to  annul,  set  aside, 
and  declare  void  the  judgment  of  said  court 
overruling  and  refusing  petitioners'  motion 
to  dismiss  said  attachment  unless  the  plain- 
tiffs in  said  suit  would  give  or  substitute  a 
sufficient  bond,  and  further  commanding  him 
to  grant  said  motion. 

T.  M.  Espy,  for  petitioners.  A.  B.  Pace, 
for  respondent. 

PER  CURIAM.  If  the  bond  for  the  at- 
tachment had  become  insufficient  by  reason 
of  the  matters  stated  in  the  motion  to  dis- 
miss the  suit,  It  rested  within  the  sound  dis- 
cretion of  the  circuit  court  to  entertain  the 
motion  to  dismiss,  or  to  refuse  It;  putting 
the  defendants  to  a  plea  in  abatement,  If 
they  would  avail  themselves  of  the  Insuffi- 
ciency of  the  bond.  The  exercise  of  the  dis- 
cretion cannot  be  controlled  by  mandamus. 
2  Brick.  Dig.  p.  241,  §§  21,  22.  If  a  plea  In 
abatement  had  been  resorted  to,  and  the  plea 
pronounced  insufficient,  the  judgment  of  the 
court  would  be  capable  of  revision  on  appeal. 
When  full  relief  can  be  had  by  appeal,  that 
remedy  must  be  pursued.  Mandamus  lies 
only  where  there  is  a  specific  legal  right, 
and  there  is  no  other  specific  legal  remedy 
adequate  to  its  enforcement.  Ex  parte  South 
ft  North  Ala.  R.  Co.,  65  Ala.  599.  The  applica- 
tion for  mandamus  must  be  overruled. 


WINFREY  et  al.  v.  CLARKE. 

(Supreme  Court  of  Alabama.   June  18,  1895.) 

Execctob  Ds  80s  Tort — Liability  to  Crsditob 
—Liability  or  Deceased  Pahtnkb's  Estate, 

L  Code.  I  2271,  making  an  executor  de 
•on  tort  only  liable  to  the  legal  representative 
of  the  decedent  for  the  property  held  by  him  as 
sreh  executor,  precludes  a  creditor  of  a  de- 
cedent from  subjecting  funds  in  the  hands  of 
»d  executor  dc  son  tort  to  the  payment  of  a 
note  on  which  decedent  was  liable  as  surety. 

2.  A  bill  in  equity  to  subject  the  estate  of 
a  decedent  to  the  payment  of  a  partnership 
note  will  not  lie  when  it  appears  that  the  surviv- 
ing partner  is  solvent. 

Appeal  from  city  court  of  Decatur;  W.  H. 
Simpson,  Judge. 

Action  by  George  W.  Clarke  against  Mary 
F.  Winfrey  and  others  to  subject  funds  held 
by  defendants  as  executors  de  son  tort  to 
the  payment  of  a  note  on  which  decedent, 
as  a  partner,  was  liable  as  surety.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Reversed. 


The  facts  averred  In  the  bill  were  as  fol- 
lows: On  March  10,  1891,  the  complainant, 
being  seised  and  possessed  of  a  certain  tract 
of  land,  sold  and  conveyed  the  same  to  W.  N. 
Winfrey  &  Co.,  a  copartnership  composed  of 
one  W.  N.  Winfrey  and  said  John  W.  Land- 
man; and  on  same  day  executed  and  deliv- 
ered to  W.  N.  Winfrey  In  person  the  deed  to 
said  land.  On  the  same  day,  March  10, 1891, 
W.  N.  Winfrey  &  Co.  and  Earnest  J.  Winfrey 
executed  and  delivered  to  complainant  a 
promissory  note  for  the  purchase  money  of  said 
land.  This  note  was  made  an  exhibit  to  the 
bill,  and  was  signed  as  follows:  "Earnest  J. 
Winfrey,  Principal,  W.  N.  Winfrey  &  Co., 
Security."  W.  N.  Winfrey  executed  his  last 
will  and  testament  on  February  27, 1891,  and 
bequeathed  thereby  all  bis  property,  real  and 
personal,  to  Mary  F.  Winfrey,  his  wife.  The 
said  W.  N.  Winfrey  died  after  the  execution 
of  this  last  will  and  testament,  without  re- 
voking the  same;  and  it  was  duly  admitted 
to  probate  on  Msy  30,  1892.  There  was  no 
executor  named  In  this  will.  After  the  death 
of  W.  N.  Winfrey,  the  respondents  to  this 
bill,  Mary  F.  Winfrey,  the  widow,  and  John 
W.  Landman,  the  partner  of  W.  N.  Winfrey, 
deceased,  took  possession  and  control  of  all 
the  property,  real  and  personal,  of  which  W. 
N.  Winfrey  died  seised  and  possessed,  with- 
out an  administration  on  his  estate.  The  bill 
avers:  "That  the  real  estate  left  by  said  W. 
N.  Winfrey  exceeded,  both  in  area  and  value, 
the  amount  to  which  the  said  Mary  F.  Win- 
frey, widow  as  aforesaid,  was  and  is  entitled 
under  the  laws  of  Alabama.  That  the  per- 
sonal property  left  by  said  W.  N.  Winfrey, 
at  the  time  of  his  death  greatly  exceeded  the 
sum  of  one  thousand  dollars,  to  which  the 
said  Mary  F.  Winfrey,  widow  as  aforesaid, 
was  and  Is  entitled  under  the  laws  of  Ala- 
bama, as  exempt  from  administration  for  the 
purpose  of  paying  the  debts  of  said  W.  N. 
Winfrey,  deceased."  The  bill  then  avers  that 
the  complainant  Is  a  creditor  of  the  estate 
of  W.  N.  Winfrey,  and  entitled  to  have  the 
said  property  applied  to  the  payment  of  his 
debt  against  said  W.  N.  Winfrey,  and  prays 
that  "the  said  Mary  F.  Winfrey  and  John  W. 
Landman  be  declared  trustees  of  the  estate, 
property  and  effects,  both  real  and  personal, 
of  said  W.  N.  Winfrey,  deceased,  for  the 
benefit  of  your  orator,  as  a  creditor  of  said 
estate  and  of  said  W.  N.  Winfrey,  deceased." 
The  respondents  demurred  to  the  bill  on  the 
following  grounds:  (1)  There  Is  a  want  of 
proper  and  necessary  parties,  in  that  Earnest 
J.  Winfrey  is  not  made  a  party  defendant  to 
said  bill.  (2)  The  averments  of  the  bill  show 
that  W.  N.  Winfrey  or  W.  N.  Winfrey  &  Co. 
executed  the  note,  evidencing  the  indebted- 
ness to  complainant,  as  sureties  thereof  for 
Earnest  J.  Winfrey;  and  there  is  no  reason  or 
excuse  given  in  said  bill  why  the  demand 
should  not  first  be  enforced  against  said 
principal.  (3)  The  averments  of  the  bill  do 
not  create  a  trust  hi  the  respondents  to  be 
administered  for  the  benefit  of  the  complaln- 
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ant  (4)  Under  the  averments  of  the  bill 
there  does  arise  between  the  respondents  and 
the  complainant  the  relation  of  trustees  and 
cestui  que  trust  (5)  There  is  no  averment 
In  the  bill  that  W.  N.  Winfrey,  at  the  time 
of  his  death,  owned  any  other  property  than 
that  belonging  to  the  partnership  of  W.  N. 
Winfrey  &  Co.  (6)  It  Is  not  shown  by  the 
averments  of  the  bill  that  debts  due  from  the 
firm  of  W.  N.  Winfrey  &  Co.  have  been  paid, 
and  that  the  property  alleged  to  be  in  the 
hands  of  the  respondents  is  not  necessary  for 
the  pnyment  and  satisfaction  of  the  partner- 
ship debts.  (7)  There  is  no  equity  in  the  bill. 
(8)  The  complainant  has  a  clear,  adequate 
and  complete  remedy  at  law.  On  the  sub- 
mission of  the  cause  on  this  demurrer,  the 
court  declared  that  the  demurrer  was  not 
well  taken,  and  decreed  that  It  be  overruled. 
The  respondents  appeal  from  this  Interloc- 
utory decree,  and  assign  the  same  as  error. 

Speake  &  Russell,  for  appellants.  Lusk& 
Bell  and  Harris  &  Eyster,  for  appellee. 

HARALSON,  J.  Under  the  general  rule 
in  equity,  on  the  facts  stated  in  the  bill,  the 
complainant  was  entitled  to  maintain  It 
against  defendants  for  the  collection  of  his 
debt  3  Pom.  Eq.  Jur.  p.  1758, 1 1154;  2  Story, 
Eq.  Jur.  §§  1250,  1251;  Cameron  v.  Cameron, 
82  Ala.  392,  8  South.  148;  Dunlap  v.  New- 
man, 47  Ala.  429.  The  two  Alabama  cases 
just  cited  hold,  that  where  persons,  without 
administration,  take  possession  of  and  con- 
vert to  their  own  use.  the  estate  of  a  de- 
cedent, they  hold  It  as  a  trust  fund  In  their 
hands,  which  a  creditor  of  the  decedent  may 
subject  to  the  payment  of  his  debt  by  a  bill 
in  chancery  filed  for  that  purpose.  It  Is  evi- 
dent, however,  that  these  cases  were  decided 
upon  the  general  rule  prevailing  in  equity 
courts  on  this  subject,  overlooking  section 
2271  of  the  Code.  That  section  provides,  that 
"no  person  is  liable  to  an  action,  as  executor 
of  his  own  wrong,  for  having  taken,  received, 
or  interfered  with  the  property  of  a  deceased 
person,  but  Is  liable  to  the  executor  or  ad 
m  in  1st  r  a  tor  for  the  value  of  all  the  property 
so  taken  or  received,  and  for  all  damages 
caused  by  his  act  to  the  estate  of  the  de- 
ceased, etc."  It  is  quite  obvious,  that  the 
principle  as  expressed  in  the  third  headnote 
in  Cameron  v.  Cameron,  supra,  and  In  the 
second  headnote  In  Dunlap  v.  Newman,  su- 
pra, so  correct  otherwise,  is  directly  opposed 
to  said  section  2271  of  the  Code.  And  these 
decisions,  in  the  respect  indicated,  are  con- 
trary to  the  rulings  of  this  court,  in  the  con- 
struction of  said  statute,  in  Abernatby  v. 
Bankhead,  71  Ala.  190,  and  must  be  over- 
ruled. 

If  John  W.  Landman,  the  surviving  partner 
of  W.  N.  Winfrey  &  Co.,  and  one  of  the 
makers  of  the  note,  the  bill  is  filed  to  collect, 
Is  solvent— and  the  contrary  does  not  ap- 
pear,—It  would  seem  the  complainant  has  an 
adequate  remedy  at  law  for  the  enforcement 


of  his  debt  The  demurrer  to  the  bill  should 
have  been  sustained.  Reversed  and  remand- 
ed. 


ORR  v.  STATE. 
(Supreme  Court  of  Alabama.    June  13,  1895.) 
Indictment  — Sbv br al  Counts  —  Election  —  In 

PKACHMENT  or  WITNESS — LiAKCBNT — POS- 
SESSION of  Stolen  Goods. 

1.  Where  an  indictment  charges  larceny  in 
one  count,  and  receiving  stolen  goods  in  another, 
the  state  will  not  be  required  to  elect  on  which 
count  it  will  try  detendant. 

2.  On  a  criminal  trial,  a  witness  for  the 
state  cannot  be  impeached  by  proving  contradict- 
ory statements  by  him  out  of  court  as  to  im- 
material matters. 

3.  On  trial  for  larceny,  an  instruction  that 
."the  recent  possession  of  stolen  property  is 

tirima  facie  evidence  of  guilt.  •  *  •  If  a  man 
b  found  in  possession  of  a  stolen  horse,  and 
cannot  explain  how  he  came  into  that  posses- 
sion, the  law  presumes  it  was  stolen,  and  casts 
on  the  person  the  onus  of  explaining  that  pos- 
session, held  erroneous,  as  the  possession  must 
be  both  recent  and  unexplained,  and,  even  then, 
it  is  only  evidence  from  which  guilt  may  be  in- 
ferred. 

4.  On  a  tral  for  larceny,  a  charge  that  "the 
recent  unexplained  possession  of  stolen  property 
is  evidence  of  guilt,  and  if  the  jury  believe  that 
the  property  was  not  stolen  by  defendant  he  is 
not  called  on  to  explain  its  possession,"  was 
properly  refused. 

Appeal  from  city  court  of  Talladega;  John 
W.  Bishop,  Judge. 

Whit  Orr  was  convicted  of  larceny,  and 
appeals.  Reversed. 

The  appellant  was  Indicted  for  larceny 
from  a  storehouse,  and  for  receiving  stolen 
property.  The  Indictment  contained  three 
counts— the  first  two  charging  larceny,  and 
the  third  charging  defendant  with  receiving 
stolen  property,  knowing  the  same  to  have 
been  stolen.  The  evidence  Introduced  on 
behalf  of  the  state  tended  to  show  that  the 
defendant  had  stolen  certain  articles  of  mer- 
chandise from  the  store  of  one  Mike  Mlreno; 
and  another  phase  of  the  state's  testimony 
tended  to  show  that  one  Joe  Lewis  stole  the 
property,  and  delivered  It  to  defendant  to 
keep  for  him,  and  that  the  defendant  re- 
ceived the  property  and  concealed  it  under 
his  house,  where  It  was  found  by  officers. 
Upon  the  cross-examination  of  Mlreno,  the 
owner  of  the  store  from  which  the  property 
was  stolen,  and  who  was  a  witness  for  the 
state,  the  defendant's  counsel  asked  the  wit- 
ness "If  he  did  not  say  to  Henry  Headen,  a 
few  days  after  the  larceny  in  his  store,  in 
the  city  of  Talladega,  that  it  was  the  skinny- 
headed  boy  who  stole  the  goods."  The  state 
objected  to  this  question  on  the  grounds: 
(1)  That  it  called  for  Immaterial  and  In- 
competent testimony;  (2)  that  it  sought  to 
contradict  and  impeach  the  witness  Mlreno 
on  an  immaterial  matter.  The  court  over- 
ruled the  objection.  Upon  the  examination 
of  the  said  Henry  Headen,  he  was  asked  by 
the  defendant's  counsel  "if  Mike  Mlreno  did 
not  state  to  him  in  Mlreno's  store,  in  the 
city  of  Talladega,  a  few  days  after  the  lar- 
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ceny,  that  It  was  the  skinny-headed  boy  who 
stole  the  goods."  The  state  objected  to  this 
question  on  the  same  grounds  Interposed  to 
the  question  asked  the  witness  Mireno.  The 
court  sustained  the  objection,  and  the  de- 
fendant duly  excepted.  The  testimony  for 
the  defendant  tended  to  show  that  the  de- 
fendant did  not  commit  the  larceny,  bnt  that 
after  the  larceny  the  defendant  was  with 
Joe  Lewis,  who  had  the  stolen  articles  in  a 
basket.  During  the  examination  of  the 
state's  witnesses,  the  defendant  moved  the 
court  to  compel  the  state  to  elect  for  which 
crime  charged  In  the  Indictment  It  would 
prosecute  the  defendant,  and  duly  excepted 
to  the  court's  overruling  his  motion.  After 
the  introduction  of  all  the  evidence,  the  de- 
fendant again  moved  the  court  to  require 
the  solicitor  to  elect  for  which  offense  char- 
pod  in  the  indictment  he  would  seek  a  con- 
viction; but  the  court  overruled  this  motion, 
aod  the  defendant  duly  excepted. 

Wlllington  Vandiver  and  Whltson  &  Gra- 
ham, for  appellant  W.  a  Fltts,  Atty.  Gen., 
for  the  State. 

COLEMAN,  J.  The  defendant  was  con- 
victed of  larceny  from  a  storehouse.  The 
indictment  contained  three  counts.  The  first 
two  charged  the  defendant  with  grand  lar- 
ceny, and  the  third  with  the  offense  of  re- 
ceiving stolen  property.  Neither  before  nor 
after  the  evidence  had  closed  did  the  defend- 
ant have  the  right  to  require  the  state  to 
elect  for  which  of  the  offenses  charged  It 
would  prosecute.  A  careful  solicitor  should 
always  frame  the  Indictment  with  as  many 
counts  as  may  be  necessary  to  meet  the 
different  phases  the  evidence  may  assume. 
Embezzlement  and  larceny,  burglary  and 
larceny,  larceny  and  receiving  stolen  prop- 
erty, and  offenses  of  like  character,  may 
properly  be  joined  in  separate  counts  in  the 
same  indictment;  and,  where  larceny  has 
been  effected  by  means  of  a  burglary,  It  Is 
not  improper  to  charge  the  larceny  in  the 
same  count  with  the  burglary.  The  object 
in  such  prosecutions  is  not  to  convict  the  de- 
fendant of  distinct  offenses,  but  of  the  single 
offense  established  by  the  evidence.  The 
rule  is  clearly  stated  in  the  case  of  Bishop 
v.  State,  80  Ala.  34,  and  In  1  BIsh.  Cr.  Proc 
i  457,  the  author  specially  states  that  the 
joinder  of  larceny  and  receiving  stolen  prop- 
erty In  separate  counts  does  not  present  a 
case  for  the  doctrine  of  election.  Bowen  v. 
State  (Ala.)  17  South.  835;  Gordon  v.  State, 
71  Ala.  315. 

The  law  is  well  settled  that  a  witness  can- 
not be  Impeached  by  proving  contradictory 
statements  In  regard  to  matters  which  are 
Immaterial.  There  was  no  error  in  refusing 
to  permit  the  defendant  to  prove  by  the  wit- 
ness Henry  Headen  that  the  witness  Mireno 
bad  said  to  him  that  the  "skinny-headed 
boy  had  stolen  the  goods."  The  objection 
of  the  solicitor  to  the  predicate  for  the  pur- 


pose of  asking  this  question  should  have 
been  sustained;  but,  as  the  erroneous  rul- 
ing was  at  the  Instance  of  the  defendant,  It 
Is  not  available  error  to  him. 

When  a  jury  has  been  out  considering  a 
verdict,  and  returns  into  court  for  additional 
instruction,  the  parties  have  the  right  to  be 
present,  and  may  reserve  exceptions  to  the 
additional  Instruction,  as  If  the  jury  were 
being  originally  charged.  Either  party  may 
also  ask  for  explanatory  charges,  if  the 
charge  given  is  of  such  character  as  to  re- 
quire an  explanatory  charge.'  We  are  of 
opinion  there  was  error  in  the  charge  of  the 
court  given  to  the  Jury  on  Its  return  for  ad- 
ditional instruction.  As  a  whole  it  is  not 
clear.  There  seems  to  have  been  some  words 
omitted,  but  we  must  deal  with  the  charge 
as  it  appears  In  the  record.  It  is  as  follows: 
"Gentlemen  of  the  Jury,  the  recent  posses- 
sion of  stolen  property  is  prima  facie  evi- 
dence of  guilt  I  will  Illustrate  it  to  you: 
If  a  man  is  found  in  possession  of  a  stolen 
horse,  and  cannot  explain  how  he  came  into 
that  possession,  the  law  presumes  It  was 
stolen,  and  casts  on  the  person  the  onus  of 
explaining  that  possession."  We  suppose 
the  charge  was  Intended  to  assert,  "The  law 
presumes  it  was  stolen"  by  him.  The  words 
"by  him"  are  omitted.  In  the  Illustration 
given,  the  word  "recent"  or  some  equivalent 
word  Is  omitted,  and  In  the  main  proposition 
the  word  "unexplained"  Is  omitted.  It  is 
only  in  cases  where  the  possession  is  "re- 
cent" after  the  larceny  that  the  law  author- 
izes a  presumption  of  guilt  Whenever  there 
Is  evidence  tending  to  explain  the  possession, 
it  is  error  to  charge  the  jury  "that  recent 
possession  of  stolen  property  is  prima  facie 
evidence  of  guilt"  without  the  qualification 
"unexplained."  The  words  "may  be"  should 
be  used  In  the  place  of  the  word  "Is."  It  is 
the  "unexplained"  recent  possession  of  stol- 
en property  that  authorizes  the  Inference  of 
guilt  Whether  the  explanation  offered  is 
credible  or  satisfactory  is  a  question  for  the 
jury.  In  the  case  at  bar,  there  was  evidence 
tending  to  show  that  Joe  Lewis  was  the 
thief,  and  that  the  defendant  received  the 
property  from  him.  The  unexplained  pos- 
session of  property  does  not  raise  the  pre- 
sumption that  the  property  was  stolen. 
There  must  be  other  evidence  of  the  corpus 
delicti.  When  this  has  been  shown,  and  the 
stolen  property,  soon  after  the  offense,  is 
found  in  possession  of  a  person,  who  Is  un- 
able to  give  a  satisfactory  explanation  of  his 
possession,  then  the  Jury  are  authorized  to 
infer  his  guilt  We  are  aware  in  some 
courts  It  Is  held  that  the  unexplained  pos- 
session of  property  recently  stolen,  as  mat- 
ter of  law,  raises  a  presumption  of  guilt 
from  the  circumstance,  but  our  opinion  is 
the  best-considered  cases;  and  It  is  the  saf- 
est rule  to  leave  it  with  the  Jury  to  say 
whether  the  unexplained  possession  of  goods 
recently  stolen  satisfies  them  beyond  a  rea- 
sonable doubt  of  the  guilt  of  the  defendant 
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This  waa  the  rule  declared  In  Underwood  v. 
State,  72  Ala.  220. 

The  court  did  not  err  In  refusing  the  ex- 
planatory charge  requested  by  the  defend- 
ant The  charge  Is  In  the  following  language : 
•The  recent,  unexplained  possession  of  stolen 
property  Is  evidence  of  guilt,  and  if  the  jury 
believe  that  the  property  was  not  stolen  by 
the  defendant  he  is  not  called  upon  to  explain 
his  possession."  The  charge  postulates  that 
the  property  had  been  stolen.  The  effect  of 
the  charge  was  to  exclude  from  the  Jury  the 
consideration  of  the  unexplained  possession 
in  determining  whether  the  defendant  was 
the  thief.  If  the  evidence,  independent  of 
his  possession,  was  sufficient  to  establish 
the  guilt  of  the  defendant,  there  would  be  no 
necessity  for  considering  the  fact  of  posses- 
sion. It  is  the  inability  to  explain  the  pos- 
session of  property  recently  stolen  that  au- 
thorizes the  presumption  of  guilt,  and  the  ef- 
fect of  the  charge  was  to  exclude  from  the 
Jury  the  consideration  of  this  fact  until  they 
were  otherwise  satisfied  of  his  guilt.  For 
the  errors  pointed  out  the  case  must  be  re- 
versed.  Reversed  and  remanded. 


NATIONAL  BANK  OF  THE  REPUBLIC  v. 
DICKINSON  et  al. 

(Supreme  Court  of  Alabama.    June  13,  1895.) 

Fbaodulbict  Conveyances — Consideration— 
Preferences. 

1.  The  assumption  of  certain  obligations  of 
a  debtor  is  a  sufficient  consideration  for  a  sale 
of  property  by  the  debtor  to  the  person  assuming 
them,  in  preference  to  the  debtor's  other  credit- 
ors, though  the  assumption  was  without  the 
knowledge  of  the  persons  whose  debts  were  as- 
sumed. 

2.  The  fact  that  one  of  the  obligations  as- 
sumed by  the  purchaser  of  goods  was  the  pay- 
ment of  the  rent  on  the  building  in  which  the 
goods  were  stored,  which  was  not  due  when  the 
sale  was  made,  does  not  affect  the  validity  of 
the  sale,  where  the  debtor  was  under  contract  to 

y  the  rent,  and  the  goods  sold  were  subject 
attachment  therefor. 

3.  The  fact  that  one  of  the  obligations  as- 
sumed by  the  purchaser  of  goods  was  the  sal- 
aries of  clerks,  to  be  subsequently  earned,  does 
not  affect  the  validity  of  the  sale,  where  the 
debtor  was  under  contract  to  pay  such  salaries. 

4.  A  firm  formed  to  buy  and  sell  merchan- 
dise is  bound  by  its  contract  assuming  obliga- 
tions of  a  debtor  in  consideration  of  a  sale  of 
merchandise  by  him  to  the  firm,  though  the 
transaction  was  conducted  by  one  partner. 

5.  A  debtor  n  ay  give  a  preference  to  his 
wife  in  a  sale  of  his  property  wherein  the  pur- 
chaser assumes  certain  debts. 

Appeal  from  chancery  court,  Barbour  coun- 
ty; Jere  N.  Williams.  Chancellor. 

Bill  by  the  National  Bank  of  the  Republic 
against  Homer  Dickinson  and  others  to  set 
aside  a  sale.  A  decree  was  rendered  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

The  complainant  flies  the  bill  as  a  cred- 
itor of  the  said  Homer  Dickinson,  his  indebt- 
edness being  evidenced  by  a  draft  accepted 
by  said  Dickinson,  and  Indorsed  to  complain- 
ant, and  payable  on  October  1,  1891.  and 


seeks  to  have  set  aside,  as  fraudulent  and 
void,  a  certain  conveyance  of  all  his  property 
by  Homer  Dickinson  to  the  other  respond- 
ents, as  having  been  made  by  said  Dickin- 
son with  the  intent  to  hinder,  delay,  or  de- 
fraud his  creditors.  This  relief  is  predicat- 
ed upon  facts  averred  In  the  bill  as  follows: 
On  September  29,  1891,  Homer  Dickinson 
sold  and  conveyed  unto  the  other  respond- 
ents his  entire  stock  of  goods  then  in  the 
storehouse  occupied  by  him;  his  lease  to 
said  storehouse,  which  expired  August  31, 
1892,  the  book  accounts,  notes,  and  other 
claims  held  and  owned  by  him;  1  mule  and 
wagon  and  harness;  10  shares  of  stock  in  a 
building  and  loan  association;  and  l  seat  in 
the  Grocers'  Exchange.  The  consideration 
for  the  transfer  and  sale  of  all  this  property 
Is  thus  expressed  in  the  conveyance  itself, 
which  is  made  an  exhibit  to  the  bill:  "Where- 
as, I,  H  Dickinson,  am  indebted  to  the  fol- 
lowing parties  in  the  following  sums,  to  wit: 
To  my  wife,  Florence  R.  Dickinson,  in  the 
sum  of  twenty-three  hundred  and  eighty-six 
8«/ioo  dollars,  as  evidenced  by  my  promis- 
sory note  for  said  sum.  dated  August  18th, 
1891,  and  payable  September  25th,  1891, 
with  Interest  from  date;  to  Long  &  Rhodes, 
a  partnership  composed  of  M.  C  Long  and 
J.  D.  Rhodes,  in  the  sum  of  six  hundred  and 
twenty-two  ««/ioo  dollars,  the  same  being 
the  amount  of  a  certain  judgment  obtained 
against  me,  in  favor  of  H.  D.  Clayton,  re- 
ceiver of  the  John  McNab  Bank,  at  the  last 
term  of  the  circuit  court  of  said  county,  sit- 
ting at  Eufaula,  which,  with  interest  and 
cost,  has  been  assumed  by  the  said  Long  & 
Rhodes;  also  In  the  sum  of  eleven  hundred  and 
seventy  "Aoo  dollars,  the  same  being  the 
amount  of  my  indebtedness  to  the  Eufaula 
National  Bank,  a  corporation,  and  for  which 
indebtedness  said  Long  &  Rhodes  are  secur- 
ities, and  have  assumed  and  agreed  with 
said  Eufaula  National  Bank  to  pay  the  same 
for  me;  also  in  the  sum  of  three  hundred 
dollars,  which  I,  the  said  H.  Dickinson,  owe 
to  Jacob  Ramser,  rent  for  the  storehouse 
now  occupied  by  me  for  the  year  ending 
August  31st,  1892,  which  said  sum  the  said 
Long  &  Rhodes  have  assumed  and  agreed  to 
pay;  also  in  the  sum  of  five  hundred  and 
seventy-five  dollars,  which  I,  the  said  H. 
Dickinson,  owe  to  Geo.  W.  Carter,  as  clerk 
hire  for  the  year  ending  August  31st.  1S02. 
and  which  the  said  Long  &  Rhodes  have  as- 
sumed and  agreed  to  pay;  also  the  sum  of 
ninety-seven  "Vioo  dollars,  which  the  said 
H.  Dickinson  owes  to  Clarence  Black  as 
clerk  hire,  and  which  said  sum  said  Long  & 
Rhodes  have  assumed  and  agreed  to  pay: 
and  to  S.  H.  Dent,  Jr.,  In  the  sum  of  three 
hundred  dollars.  And  whereas  I.  the  said 
H.  Dickinson,  am  desirous  of  paying  the 
said  indebtedness  hereinabove  set  out  md 
described:  Now.  therefore.  In  consideration 
of  the  premises,  and  the  acceptance  of  the 
property  hereinafter  conveyed  by  the  afore- 
said parties  in  full  satisfaction  and  discharge 
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of  the  Indebtedness  hereinabove  mentioned 
and  described,  I  hare  this  day  bargained," 
etc.  The  bill  avers  that  all  of  the  respond- 
ents were  and  are  Intimate  with,  and  bear 
a  confidential  relationship  to,  said  H.  Dick- 
inson, and  they,  together  with  said  BL  Dick- 
inson, conspired  to  hinder,  delay,  or  defraud 
and  prevent  complainant  from  collecting  its 
said  debt,  and  in  pursuance  of  such  com- 
bination the  grantees  participating  In  the  In- 
tent of  said  Dickinson  did  make  and  exe- 
cute the  conveyance  above  referred  to,  and 
accept  the  same;  that  said  conveyance  cov- 
ers and  includes  all  of  the  property  of  H. 
Dickinson,  who  is,  and  was  at  the  time  of 
said  conveyance,  wholly  Insolvent;  that  the 
property  conveyed  by  said  written  instru- 
ment was  greatly  in  excess  of  the  debts 
mentioned;  that  the  value  of  the  unexpired 
term  of  the  lease  of  the  storehouse,  which  is 
conveyed,  Is  greater  than,  or  at  least  equal 
to,  the  debt  due  to  Jacob  Ramser,  which, 
by  the  terms  of  said  conveyance,  Long  & 
Rhodes  assumed  and  agreed  to  pay;  that 
the  debts  mentioned  in  said  conveyance, 
which  Long  &  Rhodes  assumed  and  agreed 
to  pay  to  George  W.  Carter  and  Clarence 
Black,  are  for  salaries  not  yet  earned,  both 
of  said  parties  having  been  clerks  in  the  em- 
ploy of  said  BL  Dickinson,  and  have  since 
been  in  the  employ  of  the  alleged  purchasers 
of  the  said  stock  of  goods,  and  have  been 
engaged  In  the  sale  of  said  goods;  that,  by 
the  terms  of  the  conveyance,  Long  &  Rhodes 
are  not  bound  to  pay  Carter  and  Black  the 
amounts  mey  assumed  to  pay  them  unless 
they  render  to  Long  &  Rhodes  the  service 
they  owed  to  Dickinson  under  his  contract 
of  hire  with  them,  and,  If  said  Carter  and 
Black  fail  to  render  their  services  according 
to  their  contract,  then  said  Long  St  Rhodes 
will  owe  them  nothing;  and  if  the  court 
should  determine  that  said  services  were 
due  to  H.  Dickinson,  and  not  to  Long  & 
Rhodes,  then  there  was  a  benefit  reserved 
to  Dickinson  In  the  making  of  the  convey- 
ance, and  for  this  reason  the  sale  was  void. 
It  was  further  averred  that  Mrs.  Long,  of 
Long  &  Rhodes,  was  H.  Dickinson's  sister- 
in-law,  and  Rhodes  was  his  brother-in-law, 
and  S.  H.  Dent,  Jr.,  was  his  lawyer.  And, 
continuing,  the  bill  averred  "that,  the  assum- 
ing of  said  various  debts  mentioned  in  said 
Instrument  being  outside  of  the  purposes 
and  business  of  said  partnership  of  Long  & 
Rhodes  [they  doing  a  mercantile  business], 
that  said  firm  was  not  bound  by  said  con- 
tract to  pay  said  debts;  and  M.  C.  Long  be- 
ing a  married  woman,  and  not  having  signed, 
and  her  husband  not  having  consented  as 
required  by  law,  she  Is  not  bound  by  said 
contract  of  assuming,  and  therefore  the  prop- 
erty was  attempted  to  be  delivered  In  pay- 
ment of  debts  for  which  there  was  no  legal 
liability  to  pay,  and  for  that  reason  said  sale 
is  void."  The  respondents  answered  the  bill, 
and  denied  all  fraudulent  intent  to  hinder, 
v.l8so.no.7— 10 


delay,  or  defraud  complainant,  or  any  other 
creditor  of  H.  Dickinson,  and  averred  that 
the  sale  and  conveyance  of  the  property  was 
made  to  them  In  good  faith,  on  the  recited 
consideration,  which  consideration  was  paid, 
and  that  the  property  so  conveyed  was  not 
equal  to  the  Indebtedness  of  the  grantees 
therein  named,  and  the  indebtedness  they 
agreed  and  did  assume.  In  reference  to  the 
leasehold  of  the  storehouse,  the  respondents 
averred  in  their  answer  that  H.  Dickinson 
leased  said  store  from  Jacob  Ramser  from 
the  1st  day  of  September,  1891,  to  August 
31,  1802,  and  that  said  Dickinson  was  liable 
on  bis  said  contract  for  the  whole  year's  rent, 
for  the  enforcement  of  which  indebtedness 
the  owner,  Ramser,  had  a  lien  upon  the  prop- 
erty,—the  stock  of  goods  in  the  storehouse,— 
and  that,  therefore,  Dickinson  was  liable  for 
said  rent  for  the  entire  year.  The  respond- 
ents further  averred  that  H.  Dickinson  was 
liable  to  George  W.  Carter  and  Clarence 
Black  for  clerk  hire,  he  having  contracted 
with  the  former  for  the  period  of  one  year, 
beginning  September  1,  1891,  and  with  the 
latter  for  the  period  of  four  months,  begin- 
ning September  1,  1891,  and  that  these  were 
debts  of  said  H.  Dickinson,  for  which  he  was 
legally  liable,  and  which  respondents  as- 
sumed and  did  pay.  It  was  further  aver- 
red that  Long  &  Rhodes  were  creditors 
of  H.  Dickinson,  in  that  they  assumed  the 
debts  mentioned  in  the  bill  of  sale;  that 
the  debt  of  the  respondent  Florence  R.  Dick- 
inson was  just,  legal,  and  bona  fide,  and 
was  for  borrowed  money;  and  that  the  debt 
due  the  respondent  S.  H.  Dent,  Jr.,  was 
Just  and  bona  fide,  and  agreed  by  said 
Dickinson  to  be  paid  for  services  rendered 
as  an  attorney  at  law.  The  respondents  fur- 
ther averred  "that  even  if  the  assumption  of 
the  various  debts  mentioned  in  the  convey- 
ance was  outside  of  the  partnership  of  Long 
&  Rhodes,  which  they  do  not  admit,  that  the 
debts  assumed  being  just  and  bona  fide,  and 
having  been  paid,  the  transaction  was  legal 
and  equitable;  and  they  further  say  that  M. 
C.  Long  had  authority  to  contract  as  she  did, 
under  the  law,  even  though  she  may  be  a 
married  woman,  and  that  the  debts  assumed 
having  been  bona  fide,  and  having  been  paid, 
the  transaction  was  fair,  legal,  and  equita- 
ble. The  evidence  introduced  tended  to  sub- 
stantiate the  defense  of  the  respondents,  as 
shown  by  the  averments  of  their  answer, 
and  to  show  that  the  sale  of  the  property 
by  H.  Dickinson  to  the  other  respondents 
was  in  good  faith,  and  was  not  made  to 
hinder,  delay,  or  defraud  his  creditors.  The 
other  facts  are  sufficiently  set  forth  in  the 
opinion.  Upon  the  final  submission  of  the 
cause,  upon  the  pleadings  and  proof,  the 
chancellor  decreed  that  the  complainant  was 
not  entitled  to  the  relief  prayed,  and  ordered 
his  bill  dismissed. 

A.  H.  Merrill,  for  appellant  G.  L  Comer, 
for  appellees. 
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BRIOKELL,  O.  J.  The  original  bill  was 
filed  by  the  appellant,  and  seeks  the  vaca- 
tion of  a  sale  of  goods  and  a  transfer  of 
choses  In  action  made  by  an  insolvent  debt- 
or for  the  payment  of  pre-existing  debts. 
The  principles  of  law  applicable  to  the  case 
are  well  defined,  and  are  not  now  matter  of 
controversy.  A  falling  or  insolvent  debtor, 
unrestrained  by  statute,  may  prefer  and 
pay  one  or  more  creditors,  though  the  effect 
of  the  preference  is  the  hindrance  and  delay 
of  all  other  creditors,  or  the  deprivation  of 
all  possibility  of  their  payment  from  the 
present  assets  of  the  debtor,  and,  it  may  be, 
tbe  result  was  contemplated  and  known  by 
the  debtor  giving,  and  the  creditor  accept- 
ing, the  preference.  When,  as  in  the  pres- 
ent case,  the  preference  Is  created  by  a  sale, 
as  against  existing  creditors,  to  support  it, 
when  assailed,  the  parties  claiming  the  pref- 
erence must  prove  its  consideration;  that 
the  debt  preferred  In  payment  is  a  just  debt, 
of  legal  obligation;  that  the  property  taken 
in  payment  does  not,  in  value,  materially 
exceed  the  amount  of  the  debt  These  facts 
being  shown,  tbe  sale  will  be  supported,  un- 
less it  is  shown  that  there  was  a  secret  trust 
for  the  benefit  of  the  debtor,  or  the  reserva- 
tion of  some  benefit  to  him,— a  benefit  not 
the  mere  incident  of  the  sale  itself.  The 
decisions  affirming  these  principles  are  nu- 
merous, are  well  known,  and  no  reference 
to  them  1b  necessary.  The  consideration  of 
the  sale,  in  part  was  the  promise  of  tbe 
purchaser  to  pay  the  debts  of  certain  cred- 
itors of  the  vendor.  The  promise  was  made 
without  the  knowledge  of  these  creditors, 
and,  of  consequence,  without  acceptance  by 
them.  It  was  binding  on  the  purchasers; 
of  their  ability  to  perform  it  there  was  no 
doubt;  and,  pro  tan  to,  it  formed  a  valuable 
consideration,  supporting  the  sale.  McCord 
v.  Tennille,  81  Ala  108,  1  South.  177;  Bank 
v.  Coleman,  81  Ala.  170, 1  South.  123.  There 
was  Immediate  payment  of  the  debts,  ex- 
tinguishing the  liability  of  the  vendor,  and 
all  the  requirements  of  the  law  were  as  ful- 
ly met  as  if  the  debts  had  been  owing  the 
purchasers,  and  satisfied,  eo  instanti,  the 
sale. 

Security  of  the  payment  for  the  entire 
term  of  the  rent  of  the  storehouse  In  which 
the  goods  sold  were,  and  in  which  the  ven- 
dor was  carrying  on  business,  is  not  a  fact 
casting  any  just  suspicion  on  the  fairness 
of  the  sale.  The  renting  was  for  a  term  of 
one  year,  a  large  part  of  which  was  unex- 
pired. The  landlord  had  a  Hen  on  the  goods, 
for  the  payment  of  the  rent,  superior  to  all 
other  Hens,  except  those  for  the  payment  of 
the  taxes,  which  the  sale  gave  him  the  right 
to  enforce  by  attachment  Code,  §§  8069, 
3070.  The  security  of  the  payment  of  the 
debt,  avoiding  the  probabUity  of  the  Issue  of 
an  attachment  and  its  attendant  costs,  could 
not  by  possibility,  result  in  Injury  to  the 
unsecured  or  unpreferred  creditors.  If  it 
had  been  shown  that  the  unexpired  term 


was  of  greater  value  than  the  rent  a  differ- 
ent question  would  be  presented.  Carter 
and  Black  had  been  employed  by  the  ven- 
dor as  clerks  for  a  particular  time,  at  stipu- 
lated wages,  the  term  not  having  expired. 
The  contract  was  enure,  creating  a  liability 
on  the  vendor  for  the  stipulated  wages.  The 
vendor  could  not  of  his  own  volition,  re- 
scind or  modify  the  contract  He  could  not 
by  creating  a  necessity  In  which  their  serv- 
ices would  not  be  of  the  value  or  use  he  may 
have  contemplated,  convert  it  into  a  con- 
tract for  a  shorter  term,  lessening  their 
wages.  These  were  Just  debts,  payment  of 
which  the  vendor  could  rightfully  prefer. 

The  purchase  of  the  goods  cannot  proper- 
ly be  said  to  be  without  the  scope  of  the 
partnership  of  Long  &  Rhodes.  Such  a  pur- 
chase Is  ordinarily  within  the  scope  of  ail 
partnerships  formed  for  and  pursuing  the 
business  of  buying  and  selling  merchandise. 
Having  the  power  to  purchase,  the  partner- 
ship was  not  limited  to  any  particular  mode 
of  paying  the  price.  Whatever  mode  was 
in  accordance  with  the  usages  of  trade  could 
be  adopted,  binding  the  partnership  in  its 
entity,  though  the  transaction  was  conduct- 
ed by  one  partner  only. 

The  debt  of  the  vendor  to  his  wife  Is  clearly 
proved.  Indeed,  we  do  not  find  in  the  ar- 
gument of  counsel  any  disputation  of  its  ex- 
istence and  validity.  The  husband  could 
prefer  her  in  payment  He  was  under  no 
duty  to  leave  her  unpaid,  that  other  cred- 
itors, to  whom  he  did  not  owe  duties  corre- 
sponding to  the  duties  of  the  relationship, 
might  be  paid. 

We  have  examined  the  evidence,  and  If 
we  concede  there  are  badges  of  fraud,  cir- 
cumstances of  suspicion  attending  the  trans- 
action, these  are  of  no  importance  in  tbe 
presence  of  clear  evidence  of  the  existence 
of  the  preferred  debts,  that  they  were  a  fair 
equivalent  for  the  goods  and  choses  in  ac- 
tion which  were  sold  and  transferred,  and 
that  the  object  and  purpose  of  the  sale  and 
transfer  (an  object  and  purpose  which  has 
been  accomplished)  was  the  payment  of  the 
debts.  Each  case  of  this  character  is  de- 
pendent largely  on  Its  own  facts  and  cir- 
cumstances; no  two  of  them  are  twin  broth- 
ers; and  a  discussion  of  the  facts  of  one  can 
afford  but  Uttle  aid  In  determining  another, 
and  can  but  seldom  form  a  precedent  of 
value.  We  abstain  from  any  further  refer- 
ence to  the  evidence,  and  simply  announce 
our  concurrence  in  the  conclusions  of  the 
chancellor.    Let  the  decree  be  affirmed. 


PENTECOST  v.  STATE. 

(Supreme  Court  of  Alabama.    June  18,  1895.) 

Dbputt  Sheriff  — -  Appointment  —  Allowing 
Prisoner  to  Ebcapb— Evidence— Contbnts  or 
Paper  —  Conversation  —  Credibility  of  Wit- 
ness. 

1.  On  trial  of  a  deputy  sheriff,  for  allowing 
a  prisoner  to  escape,  the  sheriff  may  testify  that 
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he  had  given  him  written  authority  to  act  as  his 
deputy,  as  the  appointment  is  not  required  to  be 
in  writing,  and  when  a  writing  is  given  its  con- 
tents may  be  proved  by  parol. 

2.  One  may  be  piosecuted  as  deputy  sheriff 
for  allowing  a  prisoner  to  escape,  though  he  had 
not  taken  the  oath  of  a  deputy,  he  being  a  de 
facto  deputy,  having  occupied  the  position  under 
special  appointment. 

3.  The  existence  of  a  record  or  office  paper 
and  its  subsequent  loss  being  admitted  by  one 
against  whom  it  is  desired  to  use  it,  secondary 
evidence  of  its  contents  may  be  given. 

4.  Conversation  of  a  sheriff  with  defendant, 
concerning  an  arrest  by  defendant,  occurring 
after  he  made  the  arrest  and  after  the  prisoner 
had  escaped,  is  admissible  on  the  trial  of  de- 
fendant for  allowing  the  escape,  it  not  being 
used  to  show  a  confession  (for  in  it  defendant 
denied  his  guilt),  but  as  containing  an  account 
of  the  arrest  and  escape. 

5.  A  deputy  sheriff  cannot  daim  an  acquit- 
tal for  allowing  a  prisoner,  whom  he  arrested, 
to  escape,  because  when  he  made  the  arrest  he 
did  not  have  the  warrant  in  hie  possession,  hav- 
ing lost  it 

6.  An  instruction  that  if  the  character  of 
a  witness  for  truth  and  veracity  is  shown  to  be 
bad  he  ought  not  to  be  believed  at  all  is  prop- 
erly refused. 

Appeal  from  circuit  court,  Madison  county; 
H.  C.  Speake,  Judge. 

Sidney  Pentecost  was  convicted  of  allowing 
a  prisoner  to  escape,  and  appeals.  Affirmed. 

Upon  the  trial,  as  is  shown  by  the  bill  of 
exceptions,  the  state  introduced  J.  P.  Powell 
as  a  witness;  and  after  he  had  testified  that 
he  was  the  sheriff  of  Madison  county,  the 
solicitor  asked  him,  "When  the  office  of  Sid- 
ney Pentecost,  as  deputy  sheriff,  began,  and 
to  state  whether  or  not  he  had  given  said 
Pentecost  written  authority  to  act  as  his  dep- 
uty?" The  defendant  objected  to  this  ques- 
tion on  the  ground  that  It  was  illegal  and 
inadmissible;  and  duly  excepted  to  the  court 
overruling  his  objection.  The  witness  an- 
swered that  he  had  given  Sidney  Pentecost 
written  authority  to  act  as  his  deputy,  short- 
ly after  he  became  sheriff,  but  did  not  re- 
member the  exact  date;  that  he  had  not  seen 
the  paper  since  he  gave  It  to  Pentecost;  and 
that  he  bad  made  a  verbal  demand  upon  him 
for  the  paper.  This  witness  was  then  asked 
to  state  the  contents  of  the  instrument  ap- 
pointing Pentecost  his  deputy.  The  defend- 
ant objected  to  this  question  because  it  was 
illegal,  inadmissible,  and  because  no  proper 
predicate  bad  been  laid  for  the  introduction 
of  the  contents  of  said  Instrument  This  ob- 
jection was  overruled,  and  the  defendant  du- 
ly excepted.  The  witness  then  replied  that 
said  written  instrument  was  substantially  as 
follows:  "I  hereby  authorize  Sidney  Pente- 
cost to  execute  all  papers  that  may  come  to 
his  bands  from  my  office,  and  to  do  such 
other  duties  as  devolve  upon  him  by  law;" 
and  that  said  Instrument  was  signed  by  him 
as  sheriff  of  Madison  county.  The  defendant 
objected  to  this  testimony  because  the  same 
was  Illegal,  Inadmissible,  because  no  proper 
predicate  had  been  laid  for  its  introduction, 
and  because  it  was  not  shown  that  said  Sid- 
ney Pentecost  had  taken  the  oath  of  office 
prescribed  by  section  265  of  the  Code,  before 


proceeding  to  enter  upon  the  duties  devolving 
upon  a  deputy  sheriff.  The  court  overruled 
this  objection,  and  the  defendant  duly  ex- 
cepted. One  Jos.  J.  Smith  was  Introduced  as 
a  witness  for  the  state  and  testified  that  as 
affidavit  was  made  out  before  him,  as  a  jus- 
tice of  the  peace  for  Madison  county,  charging 
Jim  Jones,  Jr.,  with  an  assault  with  a  gun 
upon  Jim  Jones,  Sr.;  and  thereupon  the  state 
asked  the  witness,  "Whether  or  not  he  had 
issued  the  warrant  of  arrest  for  Jim  Jones, 
St.,  upon  said  affidavit?"  To  which  ques- 
tion the  witness  answered,  he  had;  and  had 
delivered  the  warrant  to  the  sheriff  PowelL 
The  defendant  objected  separately  to  thi» 
question  and  answer,  and  separately  excepted 
to  the  court  overruling  his  objection.  The 
witness  was  then  asked  by  the  state,  "If 
he  had  ever  asked  Pentecost  for  said  writ 
since  he  had  issued  it?"  The  defendant  duly 
excepted  to  the  court  overruling  his  objection, 
to  this  question;  and  the  witness  answered, 
that  a  day  or  two  after  said  warrant  had  been 
Issued,  Pentecost  came  into  his  office,  and 
stated  that  he  had  lost  said  warrant  of  ar- 
rest, and  that  he  bad  arrested  Jim  Jones, 
Jr.;  but  he  had  escaped  and  wanted  an  alias 
in  order  to  rearrest  him.  The  witness  fur- 
ther stated  that,  notwithstanding  he  had  de- 
manded the  warrant  from  Pentecost  two  or 
three  times,  Pentecost  never  returned  it,  but 
said  that  it  was  lost.  The  defendant  object- 
ed to  this  answer,  afld  duly  excepted  to  the 
overruling  of  his  objection.  Against  the  ob- 
jection and  exception  of  defendant,  this  wit- 
ness then  stated  the  contents  of  said  warrant 
of  arrest  This  witness  further  testified  that 
Pentecost  told  him  he  had  arrested  Jim  Jones, 
Jr.,  and  while  he  was  bringing  him  to  jail, 
he  escaped;  but  that  he,  Pentecost,  had  his 
watch.  The  court  overruled  the  motion  of 
the  defendant  to  exclude  this  testimony,  and 
the  defendant  duly  excepted.  Upon  the  re- 
introduction  of  the  sheriff  Powell,  as  a  wit- 
ness for  the  state,  he  testified,  in  answer  to  a 
question,  if  he  had  any  conversation  with 
the  defendant  about  the  escape  of  Jones,  tnat 
Pentecost  told  him  that  he  arrested  Jones,  but 
he  got  away  from  him;  that  while  he  was 
bringing  him  on  to  Huntsville,  the  said  Jones 
asked  him  to  let  him  attend  to  a  call  of  na- 
ture; that  he  took  one  of  the  handcuffs  off, 
and  allowed  him  to  get  down  from  the  mule 
he  was  riding;  that  be  then  got  back  on  the 
mule;  and  that  as  he  was  near  to  Hunts- 
ville, the  prisoner  seemed  to  be  so  gentle, 
that  he  took  the  other  handcuff  off  of  him; 
and  that  just  as  they  were  entering  the  city 
of  Huntsville,  the  prisoner  jumped  down- 
from  his  mule,  and  made  his  escape  through 
an  alleyway;  that  he  pursued  him,  but 
was  unable  to  catch  him.  Tbe  defends  ut  ob- 
jected to  the  question  that  elicited  this  tes- 
timony, and  also  moved  to  exclude  the  testi- 
mony; and  duly  excepted  to  the  court  over- 
ruling his  objection  and  motion.  On  cross- 
examination,  Powell  testified  that  the  defend- 
ant did  not  take  any  oath  as  deputy  sheriff. 
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and  no  certificate  was  made  and  Indorsed  as 
prescribed  by  section  255  of  the  Code.  Upon 
the  introduction  of  Jim  Jones,  Jr.,  as  a  wit- 
ness by  the  state,  he  testified  that  he  was  the 
man  who  was  arrested  by  the  defendant  Pen- 
tecost; that  Pentecost  came  and  read  him  a 
paper  which  he  said  was  a  warrant  for  his 
arrest  for  assault  with  a  gun  on  Jim  Jones, 
Sr.;  witness  did  not  read  the  paper,  and 
could  not  read  writing  but  very  little;  that 
he  did  not  know  what  the  paper  was,  except 
from  what  Pentecost  said;  that  Pentecost 
then  arrested  him,  and  put  a  pair  of  hand- 
cuffs on  him,  and  took  his  pocketbook  and 
knife  away  from  him,  and  started  with  him 
to  Huntsville;  that  on  the  way  the  witness 
asked  Pentecost,  whether  or  not  he  ever 
turned  a  man  loose  for  money;  that  upon 
Pentecost  saying  he  never  had,  witness  told 
him  he  would  give  him  his  watch  and  all  the 
money  in  his  pocketbook,  except  a  dollar  and 
a  half  if  he  would  turn  him  loose;  that  Pen- 
tecost took  his  watch,  and  returned  him  a 
dollar  and  a  half  of  his  money,  and  when 
they  got  near  Huntsville  he  turned  the  wit- 
ness loose,  and  he  made  good  his  escape. 

The  defendant  Introduced  several  wit- 
nesses, who  testified  that  they  knew  the 
general  reputation  for  truth  and  veracity  of 
the  witness  Jim  Jones,  Jr.,  in  the  communi- 
ty In  which  he  lived;  that  it  was  bad,  and 
they  would  not  believe  said  Jones  on  oath. 
He  also  Introduced  several  witnesses,  who 
testified  that  they  knew  the  general  repu- 
tation of  the  defendant  for  fidelity  and  hon- 
esty in  the  community  In  which  he  lived, 
and  that  it  was  good.  The  defendant,  as  a 
witness  in  his  own  behalf,  testified  that  he 
received  a  warrant  of  arrest  issued  by  J. 
J.  Smith  for  the  arrest  of  Jim  Jones,  Jr., 
charging  him  with  an  assault  with  a  gun 
on  Jim  Jones,  Sr.;  that  the  warrant  was 
handed  to  him  by  Powell,  the  sheriff,  who 
asked  him  If  he  would  execute  it  for  him; 
that  on  his  way  to  arrest  said  Jones,  he  lost 
a  blank  book  out  of  his  pocket,  and  also  lost 
the  warrant;  that  when  he  came  up  to  Jim 
Jones,  Jr.,  "he  pulled  out  another  paper,  and 
read  it  over  to  him,  as  if  it  was  a  writ  of 
arrest,  and  took  him  into  custody;  that  he 
did  not  have  the  warrant  at  the  time  he  ar- 
rested him,  but  had  lost  It"  The  defend- 
ant further  testified  that  after  his  arrest,  he 
put  handcuffs  on  Jones,  and  took  his  pocket- 
book  away  from  him,  which  was  in  keeping 
with  the  Custom  of  officers  when  they  ar- 
rested persons;  that  on  their  way  to  Hunts- 
ville, the  prisoner  asked  the  defendant,  if  he 
had  ever  turned  a  man  loose,  to  which  he 
replied  no,  and  -  would  not  do  so  for  one 
hundred  dollars;  that  the  prisoner  then 
asked  defendant  If  he  would  go  to  see  his 
father,  and  try  to  get  him  to  compromise 
the  case,  and  promised  to  pay  defendant 
two  dollars  if  he  would,  and  said  he  would 
give  him  his  watch  to  keep  until  the  prison- 
er paid  him  the  two  dollars;  that  defendant 
agreed  to  do  this,  and  handed  the  pocketbook 


back  to  him,  and  the  prisoner  gave  defend- 
ant his  watch  to  keep  until  he  should  pay 
him  the  two  dollars  agreed  upon;  that  on 
their  way  to  town  the  prisoner  said  be 
wanted  to  attend  to  a  call  of  nature,  where- 
upon the  defendant  took  one  of  the  hand- 
cuffs off,  and  allowed  -him  to  do  so;  that 
Just  before  getting  into  Huntsville,  the  de- 
fendant took  the  other  handcuff  off  of  the 
prisoner,  saying  to  him  that  he  never  car- 
ried a  man  through  town  handcuffed;  that 
Just  as  they  were  entering  Huntsville,  the 
prisoner  Jumped  down  from  off  the  mule  he 
was  riding,  and  made  his  escape  through  an 
alleyway;  but  defendant  did  not  voluntarily 
allow  the  prisoner  to  escape  and  tried  to 
recapture  him,  and  could  not  The  defend- 
ant further  testified  that  he  had  returned 
the  prisoner's  watch  to  his  father,  had  never 
made  any  claim  to  said  watch;  and  that 
when  Jim  Jones,  Sr.,  the  father  of  the  pris- 
oner, demanded  the  watch  he  told  him  he 
would  have  to  get  advice  on  the  subject,  but 
afterwards  delivered  the  watch  to  him;  and 
that  said  Jones,  Sr.,  did  not  threaten  to  pros- 
ecute him  for  not  delivering  the  watch.  In 
rebuttal,  the  state  introduced  Jim  Jones, 
Sr.,  as  a  witness,  and  he  testified  that  he  did 
threaten  to  prosecute  the  defendant  before 
he  turned  the  watch  over  to  him.  The  state 
then  Introduced  again  J.  J.  Smith,  and  asked 
him,  "Whether  or  not  he  had  a  conversa- 
tion with  Sidney  Pentecost  relative  to  the 
demands  said  Jones,  Sr.,  was  making  for 
said  watch  upon  said  Pentecost?'  The  de- 
fendant objected  to  this  question  because  it 
was  illegal  and  inadmissible,  and  duly  ex- 
cepted to  the  court  overruling  his  objection. 
The  witness  replied,  that  he  had,  and  said 
Pentecost  stated  he  had  a  claim  on  the 
watch  for  services  rendered;  that  the  pris- 
oner Jones  had  employed  him  to  go  to  see 
the  prisoner's  father  in  reference  to  com- 
promising Bald  cause  against  him;  that  if  he 
arrested  Jones,  Jr.,  In  a  week,  he  would  give 
him  the  watch;  but  if  he  did  not  arrest  him 
In  that  time,  he  would  turn  the  watch  over 
to  the  prisoner's  father.  The  defendant  ob- 
jected to  the  introduction  of  this  testimony, 
and  moved  to  exclude  it  on  the  ground,  that 
it  was  illegal  and  inadmissible;  and  duly 
excepted  to  the  court  overruling  his  objec- 
tion and  motion. 

After  the  introduction  of  all  the  evidence, 
the  court,  among  other  things,  Instructed 
the  Jury  as  follows:  (1)  "If  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant,  at  the  time  he  arrested 
said  Jim  Jones,  Jr.,  was  acting  as  special 
deputy  sheriff,  specially  deputized  to  make 
said  arrest,  then  your  verdict  should  be  not 
guilty;  but  if  you  believe,  beyond  a  reasona- 
ble doubt,  that,  at  the  time  said  defendant 
arrested  said  Jones,  Jr.,  he  was  acting  under 
the  written  authority  given  him  as  a  gen- 
eral deputy  by  Sheriff  Powell,  and  he  vol- 
untarily allowed  said  prisoner  to  escape, 
then  your  verdict  should  be  guilty.  I  charge 


Digitized  by  Google 


PENTECOST  v.  STATE. 


149 


you,  that.  If  be  was  acting  under  said  gen- 
eral authority  from  said  Powell  at  the  time 
of  said  arrest,  that  it  is  Immaterial  whether 
be  took  the  oath  prescribed  by  section  265 
of  the  Code  of  Alabama  or  not;  he  would 
be  de  facto  an  officer  within  the  meaning  of 
tbe  law."  (2)  "If  said  Pentecost  did  not 
bare  the  warrant  of  arrest  at  the  time  he 
arrested  said  Jim  Jones,  Jr.,  but  had  the 
warrant  when  he  left,  and  lost  it  on  the 
road,  that  he  pretended  to  read  a  paper  pur- 
porting to  be  said  warrant  of  arrest,  al- 
though in  fact  it  was  not  said  warrant,  he 
would  be  estopped  from  denying  that  It  was 
tbe  warrant  Issued  by  said  Justice  Smith; 
and  although  the  jury  might  believe  that  at 
tbe  time  he  made  said  arrest,  he  did  not  hare 
said  warrant,  yet  the  fact  that  he  had  pre- 
tended to  hare  had  the  warrant  at  the  time 
be  made  the  arrest,  this  pretense  on  his  part 
would  estop  him  from  denying  that  he  had 
the  warrant  at  the  time  he  made  said  arrest; 
and,  consequently,  he  would  be  esteemed  in 
law  to  have  had  the  legal  custody  of  said 
prisoner  at  the  time  of  said  escape."  The 
defendant  separately  excepted  to  each  of 
tbese  portions  of  the  court's  general  charge; 
and  also  separately  excepted  to  the  court's 
refusal  to  give  each  of  the  following  written 
charges  requested  by  him:  (1)  "If  the  Jury 
believe  the  evidence,  they  must  find  the  de- 
fendant not  guilty."  (2)  "I  charge  you  in 
this  case  that  under  the  facta  Sidney  Pente- 
cost cannot  be  convicted  ot  a  voluntary  es- 
cape." (3)  "Sidney  Pentecost  had  no  right 
to  arrest  Jim  Jones,  Jr.,  without  a  war- 
rant; and  if  the  Jury  believe  from  the  evi- 
dence that,  at  the  time  he  arrested  Jim 
Jones,  Jr.,  the  said  Pentecost  had  no  war- 
rant, then  the  arrest  was  unlawful,  and 
said  Pentecost  was  a  mere  trespasser,  tbe 
charge  is  not  sustained,  and  your  ver- 
dict should  be  not  guilty."  (4)  "If  the  jury 
believe  from  all  the  evidence  that  Sidney 
Pentecost  had  lost  the  original  warrant  is- 
sued by  J.  J.  Smith,  J.  P.,  at  the  time  he  ar- 
rested Jim  Jones,  Jr.,  and  that  said  warrant 
was  then  lost  or  mislaid,  and  has  not  since 
been  found,  then  the  said  Jim  Jones,  Jr., 
was  never  in  the  legal  custody  of  defendant, 
Sidney  Pentecost,  and  your  verdict  should 
be  Hot  guilty."  (5)  "I  charge  you,  as  a  mat- 
ter of  law  under  the  evidence  in  this  case, 
that  the  defendant,  Sidney  Pentecost,  was 
not  a  deputy  sheriff  of  Madison  county,  Ala- 
bama, but  merely  the  agent  of  J.  P.  Powell, 
sheriff  of  said  county;  and  before  the.  Jury 
can  convict  this  defendant  of  a  voluntary  es- 
cape, they  must  believe,  from  the  evidence, 
beyond  a  reasonable  doubt,  that  said  Pente- 
cost was  deputy  sheriff  of  Madison  county 
at  the  time  of  the  alleged  escape  of  Jim 
Jones,  Jr."  (6)  "Neither  an  officer  nor  a 
private  citizen  has  any  right  to  arrest  a  man 
charged  merely  with  a  misdemeanor  with- 
out a  warrant  An  assault  with  a  gun  Is 
only  a  misdemeanor;  and  if  the  jury  believe 
from  all  the  evidence  that  the  warrant  Is- 


sued for  the  arrest  of  Jim  Jones.  Jr.,  only 
charged  him  with  an  assault  with  a  gun,  and 
further  that  Sidney  Pentecost,  at  the  tune 
of  the  arrest,  had  lost  the  warrant,  and  had 
not  since  found  it,  then  he  was  only  a  tres- 
passer, and  did  not  have  the  lawful  custody 
of  Jim  Jones,  Jr.,  and  your  verdict  should 
be  not  guilty."  (7)  "The  Jury  may  look  to 
the  testimony  of  witnesses  as  to  the  charac- 
ter of  Jim  Jones,  Jr.,  for  truth  and  veracity 
in  the  neighborhood  In  which  he  lives,  and 
if  the  jury  believe  from  the  evidence  that 
the  reputation  of  Jim  Jones,  Jr.,  in  the 
neighborhood  in  which  he  lives  is  bad  for 
truth  and  veracity;  and  if  the  jury  believe 
from  all  the  evidence  that  Jim  Jones,  Jr.'s 
character  is  such  that  he  ought  not  to  be  be- 
lieved on  his  oath  In  a  court  of  justice,  then 
the  Jury  may  entirely  disregard  the  evidence 
of  the  said  Jim  Jones,  Jr."  (8)  "If  the  Jury 
believe  the  evidence,  they  must  find  the  de- 
fendant not  guilty  of  a  voluntary  escape." 
(0)  "If  the  Jury  believe  from  the  evidence 
that  the  defendant  did  not  have  the  warrant 
of  arrest  for  Jim  Jones,  Jr.,  when  he  ar- 
rested him,  then,  the  defendant  did  not  have 
said  Jim  Jones,  Jr.,  hi  legal  custody,  and  the 
defendant  should  be  acquitted."  (10)  "If 
the  jury  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  did 
not  take  the  oath  as  deputy  sheriff  of  Madi- 
son county,  Alabama,  as  prescribed  by  sec- 
tion 255  of  the  Code  of  Alabama,  no  certifi- 
cate was  filed,  or  Indorsement  made  as  pre- 
scribed by  said  section,  before  said  defend- 
ant proceeded  to  act  in  making  said  arrest* 
then  the  jury  must  find  the  defendant  not 
guilty."  (11)  "The  defendant  cannot  be  con- 
victed upon  the  uncorroborated  testimony  of 
the  witness  Jim  Jones,  Jr." 

E.  L.  Pulley  and  Humes,  Sheffey  &  Speake,. 
for  appellant.  W.  C.  Fltts,  Atty.  Gen.,  for 
the  State. 

HARALSON,  J.  L  There  was  no  error  In 
allowing  the  sheriff  to  testify,  that  he  had 
given  the  defendant  written  authority  to  act 
as  his  deputy.  The  statute,— Code,  S  809,— 
requires  a  sheriff  to  have  at  least  one  deputy. 
There  Is  nothing  in  the  statutes  requiring 
the  appointment  to  be  in  writing.  At  com- 
mon law  it  might  be  made  by  parol,  a 
power  regarded  as  Incident  to  the  nature  of 
the  office,  as  being  in  furtherance  of  Jus- 
tice, and  indispensable  to  the  full  and  com- 
plete discharge  of  its  duties.  McGee  v. 
Eastls,  3  Stew.  (Ala.)  308;  Harris  v.  Brad- 
ford, 4  Ala.  220;  Miller  v.  McMillan,  Id.  530; 
Pond  v.  Vandeveer,  17  Ala.  427.  The  writ- 
ten appointment  which  had  been  made  in 
this  instance,  had  been  delivered  into  the 
possession  of  the  defendant,  was  a  collateral 
fact,  the  contents  of  which,  like  a  receipt, 
might  be  proved  by  parol.  Besides,  the  sher- 
iff had  previously  made  a  personal  demand 
on  defendant  for  the  paper. 

2.  The  objection  against  the  proof  of  the 
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appointment  of  defendant  as  deputy,  be- 
cause it  was  not  shown  that  he  had  taken 
the  oath  as  prescribed  by  section  255  of  the 
Code,  is  not  well  taken.  If  the  defendant 
Called  to  take  the  oath,  as  it  was  shown  be 
did,  this  did  s»ot  prevent  his  being  an  officer 
de  facto,  with  respect  to  the  public  and  third 
persons.  To  this  effect  the  authorities  seem 
to  be  very  generally  uniform.  Throop,  Pub. 
Off.  S  630;  Diggs  v.  State,  49  Ala.  311;  Cary 
r.  State,  76  Ala.  78;  Floyd  v.  State,  79  Ala. 
31);  Schloss  v.  Hewlett,  81  Ala.  268,  1  South. 
263;  Cook  v.  State,  91  Ala.  54,  8  South.  686; 
Z  Brick.  Dig.  681,  8  14.  The  case  of  Kava- 
naugh  v.  State,  41  Ala.  399,  Is  relied  on  to 
sbow,  that  as  defendant  did  not  take  an 
oath  of  office  as  deputy  sheriff,  he  was  not 
an  officer  of  the  law,  either  de  Jure  or  de 
facto,  but  was  a  mere  agent  of  the  sheriff, 
and  could  not,  therefore,  be  charged  with  a 
voluntary  escape.  What  Is  found  in  that 
case  to  Justify  such  a  conclusion  was  de- 
clared to  be  a  dictum,  and  repudiated  in 
Andrews  v.  State,  78  Ala.  483,  and  it  was 
held,  that  a  person  occupying  the  position  of 
a  deputy  under  special  appointment  Is  an 
officer  de  facto.  In  Floyd's  Case,  supra,  it 
was  held,  that  an  officer  de  facto  executing 
process  placed  in  his  hands,  is  entitled  to  the 
same  protection  that  the  law  gives  to  an  of- 
ficer de  jure;  and  a  person  who  is  indicted 
for  resisting  him,  or  escaping  from  him, 
cannot  be  heard  to  question  his  appointment. 
Surely,  an  officer  de  facto,  who  has  executed 
a  warrant  of  arrest,  and  who  is  indicted  for 
a  voluntary  escape,  cannot  be  heard  to  say 
as  a  defense,  that  he  was  merely  an  officer 
de  facto. 

3.  The  existence  of  a  record  or  office  paper, 
and  Its  subsequent  loss  having  been  shown, 
Its  contents,  as  in  the  case  of  other  docu- 
ments, may  be  proved  by  secondary  evi- 
«lenee.  Baucum  v.  George,  65  Ala.  259. 
And,  the  admission  of  a  party  against  whom 
aecondary  evidence  is  offered,  that  the  pri- 
mary evidence  does  not  exist,  authorizes  the 
Introduction  of  inferior  proof.  Cooper  v. 
Maddan,  6  Ala.  431.  The  evidence  in  this 
case  showed,  that  the  warrant  had  been 
lost,  and  the  defendant,  himself,  testified  he 
lost  it.  The  evidence  of  its  contents  was 
properly  admitted. 

4.  There  was  no  error  in  allowing  the  sher- 
iff to  testify  as  to  a  conversation  he  had 
•with  the  defendant  concerning  the  arrest, 
rafter  he  had  made  it  and  the  prisoner  had 
.escaped.  These  declarations  were  not  sought 
as  confessions  of  defendant's  guilt,  for,  in 
them,  he  denied  his  guilt;  but,  they  gave 
an  account  of  the  arrest  and  escape,  which, 
in  connection  with  the  other  evidence  in  the 
cause,  furnished  some  indications  of  guilt, 
and  were  competent,  even  If  slight,  to  be 
considered  by  the  jury.  McAdory  v.  State. 
<i2  Ala.  159;  Durrett  v.  State,  Id.  434.  And 


what  the  witness  Jos.  J.  Smith,  recalled  in 
rebuttal,  was  allowed  to  depose,  touching  a 
conversation  with  defendant  relative  to  the 
demands  that  Jones,  Sr.,— the  father  of  the 
party  arrested,— was  making  for  the-  watch 
of  the  accused,  which  defendant  had  in  his 
possession,  was  competent  evidence  to  go  to 
the  jury,  as  declarations  of  the  defendant  in 
respect  to  the  matter  inquired  about 

5.  The  evidence  tended  to  show,  also,  that 
the  warrant  of  arrest,  regular  in  form,  after 
it  had  been  issued  by  the  justice  of  the  peace 
to  the  sheriff,  was  by  him  delivered  to  the 
defendant,  who  was  requested  by  the  sher- 
iff to  execute  it,  and  who,  receiving  It  from 
the  sheriff,  agreed  to  make  the  arrest  under 
it  It  further  tended  to  show,  that  the  de- 
fendant as  deputy  sheriff  did  arrest  the  de- 
ceased, having  In  bis  possession  at  the  time, 
said  warrant  which  he  exhibited  and  read 
to  the  accused.  Defendant  testified,  he  lost 
the  warrant  while  on  his  way  to  make  the 
arrest  and  made  it  without  having  the  pa- 
per; that  the  accused  submitted  to  the  ar- 
rest under  the  warrant  the  defendant 
claimed  to  have,  was  taken  in  charge  and 
manacled,  and  afterwards,  when  near  the 
Jail,  made  his  escape.  The  state  claims  that 
the  escape  was  allowed  by  the  defendant 
for  a  consideration  paid  to  him  by  the  ac- 
cused. There  was  evidence  tending  to  show 
the  guilt  of  defendant,  and  other  evidence 
that  he  was  not  guilty.  The  court  charged 
the  Jury,  that  the  defendant  could  not  claim 
an  acquittal,  as  was  sought  by  him,  on  the 
ground,  If  true,  that  when  the  arrest  was 
made,  he  did  not  have  the  warrant  in  his 
possession  but  had  lost  It;  that  having  ar- 
rested the  accused,  under  the  circumstances 
shown,  he  was  estopped  to  deny  that  he  had 
said  warrant,  and  to  claim  that  the  arrest 
was  for  that  reason  Illegal.  In  this  there 
was  no  error.  The  first  branch  of  the  court's 
general  charge,  was  too  favorable  to  the  de- 
fendant, and  there  Is  nothing  in  the  charge 
as  a  whole  of  which  he  can  complain.  From 
what  has  been  said  it  will  appear,  that  there 
was  no  error  in  the  refusal  of  the  court  to 
give  charges  1,  2,  3,  4,  5,  6,  8,  9  and  10  re- 
quested by  defendant. 

There  was  no  error  in  refusing  charge  7. 
It  is  argumentative  and  calculated  to  mis- 
lead. It  makes  the  Impression,  that  if  the 
character  of  a  witness  is  shown  to  be  bad 
for  truth  and  veracity,  he  ought  not  to  be 
believed  at  all  In  a  court  of  justice.  It  is 
the  province. of  the  Jury  to  believe  him  or 
not,  on  his  own  and  all  the  other  evidence 
in  the  cause. 

The  eleventh  requested  charge  was  proper- 
ly refused.  Moore  v.  State,  68  Ala.  360; 
Nabors  v.  State,  82  Ala.  8,  2  South.  357. 

There  is  no  error  in  the  record,  and  the 
judgment  of  the  court  below  is  affirmed. 
Affirmed. 
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WHITE  et  al.  t.  SIMPSON. 

(Supreme  Court  of  Alabama.    Jane  6,  1885.) 

Garnishment — Proceeding  to  Collect  Judg- 
ment against  Garnishee— Conclusiveness  or 
Judgment  against  Defendant — Construction 
or  Gaknishmbnt  Laws— Plaintiffs  Right  to 
Equitable  Relief. 

1.  A  garnishee  against  whom  judgment  has 
been  entered  cannot,  in  a  proceeding  to  enforce 
it,  attack  the  validity  of  the  judgment  against 
defendant,  unless  the  judgment  is  void  on  the 
face  of  the  record. 

2.  Code,  |  2908.  providing  that  the  attach- 
ment  law  must  be  liberally  construed  to  advance 
the  manifest  intent  of  the  law,  applies  to  gar- 
nishment. 

3.  Where  judgment  was  rendered  against 
a  garnishee  whose  debt  to  defendant  was  a 
note  for  purchase  money  due  on  the  garnishee's 
homestead,  plaintiff  may  enforce  the  vendor's 
lien. 

Appeal  from  city  court  of  Annlston;  James 
W.  Lapsley,  Judge. 

Action  by  L.  V.  White  and  another,  for  the 
use  of  E.  F.  White,  against  J.  L.  Simpson  to 
subject  a  homestead  to  the  payment  of  a 
judgment.  Demurrers  to  the  bill  were  sus- 
tained, and  plaintiffs  appeal.  Reversed. 

The  original  bill  In  this  case  was  filed  by 
E.  F.  White  against  J.  L.  Simpson  on  Jan- 
uary 18,  1804.  The  facts  averred  in  said 
original  bill  were  as  follows:  On  October 
11.  1890,  E.  F.  White,  the  complainant,  sued 
out  an  attachment  In  the  city  court  of  An- 
nlston, In  favor  of  himself,  against  L.  V. 
White  and  Mrs.  E.  8.  White,  and  on  Octo- 
ber 16,  1890,  said  attachment  was  executed 
by  service  of  a  writ  of  garnishment  on  J. 
L.  Simpson.  On  November  11,  1890,  said 
Simpson  filed  his  answer  to  said  garnish- 
ment, admitting  indebtedness  to  the  defend- 
ants in  attachment  in  the  sum  of  $1,000,  due 
March  11;  1892.  On  June  6,  1892,  a  judg- 
ment was  rendered  against  L.  V.  White  and 
Mrs.  E.  S.  White,  defendants,  and  said  J. 
L.  Simpson,  garnishee,  for  the  sum  of  $707.77 
and  costs  of  suit,  which  said  money  was 
condemned,  In  the  hands  of  J.  L.  Simpson,  to 
the  satisfaction  of  the  judgment  against  L. 
V.  and  B.  S.  White.  The  judgment  entries 
in  the  original  and  garnishment  suits  are 
as  follows:  "Came  the  plaintiff  by  attor- 
neys, and  due  and  legal  notice  to  defend- 
ants by  publication  having  been  proven,  and 
said  defendants,  having  been  duly  summon- 
ed and  called,  came  not,  but  made  default, 
and,  on  motion  of  the  plaintiff,  it  is  consid- 
ered by  the  court  that  the  plaintiff  have  and 
recover  of  the  said  defendants  the  sum  of 
seven  hundred  and  seven  and  "Aoo  ($707.77) 
dollars,  together  with  the  costs  in  this  be- 
half expended,  for  which  let  execution  Issue. 
And,  as  against  this  judgment,  there  are  no 
exemptions  as  to  any  personal  property  of 
the  said  defendants."  "Came  the  plaintiff 
by  attorney,  and  it  appearing  to  the  court 
that  on  the  6th  day  of  June,  1892,  the  said 
plaintiff  recovered  a  judgment  in  this  court 
against  the  said  defendants  for  the  sum  of 
$707.77  and  costs  of  suit,  it  Is  therefore  con- 


sidered by  the  court  that  the  plaintiff  have 
and  recover  of  J.  L.  Simpson,  garnishee,  on 
his  answer  on  file  In  this  cause,  the  said  sum 
of  seven  hundred  and  seven  and  "/ioo 
($707.77)  dollars,  together  with  the  costs  of 
the  original  suit,  not  to  exceed  the  sum  of 
one  thousand  dollars,  for  which  let  execution 
issue."  On  June  16,  1892,  an  execution  was 
Issued  against  said  J.  L.  Simpson  on  said 
Judgment  of  condemnation,  and  was  return- 
ed by  the  sheriff  on  September  29,  1892,  "No 
property  found."  On  December  13,  1893,  an 
alias  execution  was  issued  against  said  Simp- 
son on  said  judgment,  and  on  December  14, 
1893,  said  J.  L.  Simpson  filed  his  claim  of 
homestead  exemption  and  other  exemptions 
allowed  him  under  the  laws  of  Alabama 
The  said  Simpson  had  no  other  property 
known  to  complainant,  other  than  that  claim- 
ed by  him  as  exempt,  out  of  which  the  said 
judgment  against  him  can  be  satisfied.  The 
bill  then  further  avers  that  the  said  indebt- 
edness of  Simpson  to  L.  V.  White,  and  on 
which  said  judgment  of  condemnation  was 
rendered,  was  a  part  of  the  purchase  money 
of  a  certain  lot  in  the  city  of  Annlston  sold 
by  L.  V.  White  to  said  J.  L.  Simpson,  and 
that  said  lot  Is  the  property  claimed  by  said 
Simpson  as  a  homestead,  and  that  the  com- 
plainant is  unable  to  collect  his  said  judg- 
ment against  J.  L.  Simpson  by  reason  and 
on  account  of  said  claim  of  homestead  ex- 
emption; "that  the  Judgment  Is  for  a  part 
of  the  purchase  money  of  the  above-describ- 
ed real  estate,  due  and  owing  from  said  J. 
L.  Simpson  to  L.  V.  White,  and  which  was 
condemned  by  the  city  court  of  Annlston  In 
satisfaction  of  your  orator's  debt  or  Judg- 
ment against  the  said  L.  V.  White  and  Mrs. 
E.  8.  White,  and  on  which  said  above  execu- 
tion were  Issued."  The  prayer  of  the  origi- 
nal bill  Is  "that  on  final  hearing  your  honor 
will  give  general  relief,  and  will  decree  a 
vendor's  Hen  on  the  above-described  real  es- 
tate, and  that  the  same  may  be  sold  to  sat- 
isfy said  Judgment."  To  this  bill  the  re- 
spondent demurred  on  the  following  grounds: 
(1)  There  Is  no  equity  In  the  bill.  (2)  "The 
bill  shows  that  the  alleged  Judgment  against 
defendants,  L.  V.  White  and  E.  8.  White,  is 
void,  because  said  defendants  were  not  le- 
gally served  with  notice  by  publication,  as 
required  by  statute  In  such  cases  made  and 
provided."  (3)  "The  bill  fails  to  show  that 
said  defendants.  L.  V.  White  and  E.  8. 
White,  were  legally  served  with  notice  by 
publication,  as  required  by  the  statute  In 
such  cases  made  and  provided,  before  said 
Judgment  was  rendered  against  them."  (4) 
"The  alleged  Judgment  in  favor  of  the  plain- 
tiff and  against  this  respondent,  as  gar- 
nishee, only  reached  the  legal  rights  of  the 
defendants  in  that  proceeding,  viz.  L.  V. 
White  and  E.  8.  White,  and  yet  complain- 
ant, by  said  bill,  seeks  to  enlarge  his  rights 
thereby  acquired  so  as  to  reach  and  make 
available  an  alleged  equitable  right  of  said 
defendants   against   this  respondent"  (5) 
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"The  statutes  of  this  state  authorizing  and 
regulating  garnishments  only  authorize  a 
plaintiff  to  reach  and  subject  to  his  claim 
the  legal  rights  of  the  defendants,  and  not 
his  equitable  rights,  and  this  court  Is  with- 
out power  or  jurisdiction  to  apply  this  stat- 
utory remedy  to  the  condemnation  of  the 
equitable  rights  of  the  defendant,  as  attempt- 
ed in  said  bill."  (6)  "The  statutes  in  this 
state  authorizing  and  regulating  garnish- 
ments provide  a  specific  remedy  by  judg- 
ment and  execution  against  the  garnishee  in 
favor  of  plaintiff  in  cases  where,  as  alleged 
in  said  bill,  the  garnishee  answers,  admit- 
ting an  indebtedness  to  the  defendant;  and 
this  court  is  without  power  or  jurisdiction  to 
substitute  another  and  different  remedy 
therefor,  as  complainant  In  this  case  Is  at- 
tempting to  do."  (7)  "Complainant,  by  hav- 
ing process  of  garnishment  served  on  re- 
spondent, and  obtaining  judgment  against 
him  as  garnishee,  as  alleged  in  said  bill, 
chose  the  statutory  remedy  of  garnishment, 
and  he  cannot  now  be  allowed  to  supplement 
or  enlarge  his  rights  thereby  acquired,  as 
attempted  In  said  bill."  On  the  submission 
of  the  cause  on  the  demurrers  to  the  bill  as 
originally  filed,  the  court  sustained  the  de- 
murrers. Thereupon  the  complainant  amend- 
ed the  original  bill,  and,  as  thus  amended, 
the  bill  purported  to  be  filed  by  L.  V.  White 
and  E.  S.  White,  "who  file  this  bill  for  the 
use  and  benefit  of  E.  P.  White."  The  facts 
averred  in  the  amended  bill  were  substan- 
tially the  same  as  those  averred  in  the  origi- 
nal bill,  and  the  piayer  of  the  amended  bill 
was  the  same.  The  respondent  moved  to 
strike  the  amended  bill  from  the  files,  and, 
upon  this  motion  being  overruled,  filed  a  de- 
murrer thereto,  assigning,  in  addition  to  the 
ground  assigned  to  the  original  bill,  that  said 
amended  bill,  as  amended.  Is  unwarranted 
and  unauthorized  by  any  rule  of  equity  plead- 
ing or  practice;  that  said  amended  bill  does 
not  show  sufficient  privity  between  E.  P. 
White,  complainant  in  the  original  bill,  and 
L.  V.  and  E.  S.  White,  the  substituted  com- 
plainants, to  support  it  in  equity;  that  the 
amendment  does  not  give  the  complainant 
any  right  to  relief  in  a  court  of  equity.  Up- 
on the  submission  of  the  cause  on  the  de- 
murrers to  the  amended  bill,  the  court  sus- 
tained the  demurrers,  and,  the  complainant 
declining  to  amend  further,  his  bill  was  dis- 
missed. The  present  appeal  is  prosecuted  by 
the  complainants,  who  assign  as  error  the  de- 
cree of  the  court  sustaining  the  demurrers  to 
the  original  bill,  and  also  the  decree  of  the 
court  sustaining  the  demurrers  to  the  bill  as 
amended. 

Geo.  D.  Motley,  for  appellants.  R.  B.  Kelly 
and  D.  D.  McLeod,  for  appellee. 

BRICKELL,  0.  J.  The  causes  of  demurrer 
directed  to  the  validity  of  the  judgment 
against  the  defendants  In  attachment  were 
not  well  taken.   Mere  defects  or  irregulari- 


ties in  the  process,  or  In  the  judgment  against 
the  defendant  in  attachment,  are  not  avail- 
able to  a  garnishee.  1  Brick.  Dig.  p.  182,  { 
405.  It  is  only  when  the  process  is  void,  In- 
capable of  supporting  a  judgment,  or  tbe 
judgment  is  void  for  a  want  of  jurisdiction 
apparent  on  the  face  of  the  record,  and  of 
consequence  not  affording  the  garnishee  pro- 
tection against  the  claim  or  demand  of  the 
defendant  In  attachment,  if  he  yields  obe- 
dience to  the  separate  judgment  against  him- 
self, that  he  can  be  heard  to  Impeach  the 
one  or  the  other.  Id.  {  406.  The  judgment 
against  the  defendants  in  attachment  would 
have  been  more  regular  and  free  from  error 
if  it  had  recited  that  notice  of  the  attach- 
ment and  levy  had  been  given  in  the  mode 
and  for  the  length  of  time  prescribed  by  the 
statute.  Code,  §  2036.  On  error,  the  irregu- 
larity would  not  have  been  cured  by  the  gen- 
eral recital  in  the  judgment  entry  that  legal 
notice  by  publication  had  been  proved,  and 
the  judgment  would  have  been  reversed. 
Dow  v.  Whitman,  36  Ala.  tt04;  Brinsfleld  v. 
Austin,  30  Ala.  227.  The  court  rendering  the 
judgment  is  a  court  of  general  jurisdiction, 
and  errors  or  irregularities  in  the  course  of 
its  proceedings  do  not  affect  the  validity  of 
its  judgments  when  collaterally  drawn  in 
question.  Nor  does  the  silence  of  its  records 
create  a  presumption  of  a  want  of  jurisdic- 
tion. Besides,  If  the  defendants  in  attach- 
ment are  properly  joined  as  complainants, 
affirming  or  acquiescing  in  the  judgment,  the 
defendant,  the  garnishee,  cannot  for  them  dis- 
pute its  validity,  or  question  its  sufficiency 
for  his  protection,  the  only  matter  in  which 
he  has  an  Interest 

A  garnishment  is  essentially  a  statutory 
remedy.  Though  derived,  it  is  said,  from  the 
customs  of  London,  it  is  not  a  common-law  * 
remedy,  and  would  not,  in  the  absence  of  stat- 
utes authorizing  It,  exist  here.  It  is  not,  like 
summary  statutory  proceedings,  in  derogation 
of  the  course  of  the  common  law,  subjected 
to  a  strict  construction.  It  is  a  species  of  at- 
tachment, and  falls  within  the  influence  of 
the  statutory  injunction  that  "the  attachment 
law  must  be  liberally  construed  to  advance 
the  manifest  intent  of  the  law."  Code,  I 
2098.  Originally,  it  pertained  exclusively  to 
courts  of  law,  until  authority  to  employ  it  as 
a  remedy  to  obtain  satisfaction  of  decrees 
for  the  payment  of  money  was  extended  to 
the  courts  of  probate  and  the  courts  of  chan- 
cery. When  employed  by  courts  of  law,  It 
is  Intended  to  reach  choses  In  action  not  ca- 
pable of  seizure  through  execution  or  attach- 
ment, or  to  compel  the  discovery  of  effects,  ca- 
pable of  seizure,  in  the  possession  of  a  third 
person.  Fraud  upon  creditors  of  the  defendant 
in  attachment  or  judgment  not  intervening  or 
being  imputed,  It  operates  only  on  the  legal 
rights  of  the  defendant;  such  rights  as,  by 
an  action  at  law,  he  could  in  his  own  name 
enforce.  It  is  not  intended,  and  is  not  more 
adapted  than  any  other  legal  remedy,  to 
reach,  subject,  or  enforce  equitable  rights; 
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rights  the  cognizance  and  enforcement  of 
which  lie  within  the  province  of  a  court  of 
equity.  As  often  described  in  the  course  of 
judicial  decisions,  especially  when  the  pur- 
pose is  to  reach  and  subject  choses  in  action, 
it  is  the  Institution  of  a  suit  by  a  creditor 
against  the  debtor  of  his  debtor.  1  Brick. 
Dig.  p.  173,  {  276.  If  the  plaintiff  is  success- 
ful In  the  prosecution  of  the  remedy,  the 
judgment,  whether  it  be  rendered  on  the  an- 
swer of  the  garnishee  admitting  an  indebted- 
ness, or  on  the  contest  of  an  answer  denying 
an  Indebtedness,  or  on  the  contest  of  the 
right  of  a  third  person  to  the  Indebtedness, 
is  rendered  for  and  in  the  name  of  the  plain- 
tiff, for  an  amount  not  exceeding  his  judg- 
ment against  the  defendant  Code,  i§  2976, 
2983,  2985.  So  long  as  unreversed,  the  judg-. 
ment,  which  Is  aptly  termed  a  "judgment  of 
condemnation,"  is  conclusive  as  between  the 
garnishee  and  the  defendant  Id.  {  2993. 
The  service  of  a  garnishment  creates  a  lien 
on  the  debt  or  demand  due  or  owing  from 
the  garnishee;  a  lien  which  Is  Inchoate,  but 
is  Incapable  of  Impairment  by  any  arrange- 
ment or  transaction  between  the  defendant 
and  the  garnishee,  or  by  any  act  of  either. 
The  rendition  of  judgment  of  condemnation 
perfects  the  lien,  and  substitutes  the  plain- 
tiff, as  a  judgment  creditor,  to  the  place  and 
stead  of  the  original  creditor,  the  defendant 
in  judgment  or  attachment.  In  Cottrell  v. 
Varnum,  5  Ala.  231,  it  was  said  by  Collier, 
C  J.:  "By  the  service  of  a  garnishment  on 
a  debtor  of  the  defendant  the  plaintiff  ac- 
quired a  lien  on  the  debt  for  the  satisfaction 
of  his  demand,  which  cannot  be  divested 
by  any  arrangement  between  the  defend- 
ant and  garnishee;  and  the  judgment  only 
consummated  the  legal  transfer  of  so  much 
of  the  garnishee's  Indebtedness  as  Is  con- 
demned thereby  to  the  payment  of  the  plain- 
tiffs demand."    In  Hule  v.  Garrett,  10  Ala. 

299,  Goldthwaite,  J.,  speaking  of  a  judg- 
ment against  a  garnishee,  said:  "By  the 
judgment  rendered  against  Garrett  as  the 
debtor  of  Uuie,  the  right  to  receive  the  debt 
was  transferred  to  Dewey,  the  creditor,  and 
it  became  quasi  his  debt."  In  Strong  v. 
Smith,  1  Mete.  (Mass.)  476,  Chief  Justice  Shaw 
said:  "The  trustee  process  [the  name  by 
which  the  process  corresponding  to  a  gar- 
nishment is  known  in  Massachusetts]  oper- 
ates as  a  species  of  compulsory  statute  as- 
signment by  which  a  creditor  may  obtain 
that,  by  operation  of  law,  which  his  debtor 
might  voluntarily  assign  to  him  In  payment 
of  his  debt"  In  Campbell  v.  Nesbltt  7  Neb. 

300,  it  was  decided  that  an  attachment  of  a 
debt  secured  by  mortgage  gave  the  creditor 
the  same  right  to  enforce  the  mortgage  for 
the  payment  of  the  debt  which  the  judgment 
debtor  had  previously.  The  purpose  of  a 
garnishment  Is  to  compel  the  garnishee  to 
pay  to  the  plaintiff  the  debt  he  owed  the  de- 
fendant; and  the  operation  and  effect  of  the 
judgment  of  condemnation  is  the  substitu- 
tion of  the  plaintiff  as  the  creditor,  in  the 


stead  and  place  of  the  defendant  Payment 
to  -him  extinguishes  the  debt  as  fully  as  pay- 
ment to  the  defendant  would  have  extin- 
guished it  if  made  before  the  issue  and  no- 
tice of  the  garnishment  The  change  of  cred- 
itors works  no  change  in  the  obligation  or 
Incidents  of  the  debt  These  follow  the  debt 
as  they  would  follow  If  the  change  had  been 
wrought  by  the  convention  or  agreement  of 
the  plaintiff  and  the  defendant,  Instead  of  by 
the  compulsory  process  of  the  law.  If  this 
was  not  true,  the  value  of  the  process  would 
be  lessened.  It  would  be  circumscribed  and 
narrowed,  for  the  benefit  of  the  garnishee 
only,  to  the  prejudice  of  the  original  and  of 
the  substituted  creditor.  The  debt  the  foun- 
dation of  the  judgment  against  the  garnishee, 
was  a  legal  demand.  It  was  a  promissory 
note  payable  to  the  defendants  In  attachment. 
But  it  is  quite  an  error  to  suppose  that  where 
a  creditor  succeeds  In  condemning  legal  as- 
sets, he  Is  confined  to  legal  remedies  to  ren- 
der them  available.  He  may  pursue  what- 
ever of  equitable  remedies  any  judgment 
creditor  may  pursue;  and,  if  there  Is  an  equi- 
ty Inhering  to  the  assets,  that  equity  he  may 
enforce. 

A  vendor  of  lands,  In  the  absence  of  au 
agreement  to  the  contrary,  if  he  does  not 
take  some  Independent  security,  retains  a 
Hen  for  the  payment  of  the  purchase  money, 
though  he  may  execute  an  absolute  convey- 
ance to  the  vendee.  The  Hen  prevails  against 
all  succeeding  to  the  estate  of  the  vendee, 
other  than  bona  fide  purchasers  for  value 
without  notice.  It  is  an  infirmity  of  title  to 
which  the  homestead  exemption  or  estate  Is 
by  statute  rendered  subordinate.  Code,  f 
2509.  The  Hen  is  an  Incident  to  the  debt 
contracted  for  the  purchase  money,  passing 
to  an  assignee  of  the  debt  and  he  may 
enforce  it  as  he  could  enforce  a  mortgage 
or  other  security  taken  by  the  assignor.  Kel- 
ly v.  Payne,  18  Ala.  371;  Wells  v.  Morrow, 
38  Ala.  125;  Griffin  v.  Camack,  36  Ala.  695; 
Simpson  v.  McAllister,  56  Ala.  228.  Stand- 
ing in  the  relation  of  assignee  of  the  debt 
contracted  for  the  purchase  money  of  the 
land,— substituted  to  the  place  of  the  ven- 
dor, as  the  creditor  of  the  vendee,— the  com- 
plainant is  entitled  to  enforce  the  Hen  for 
the  payment  of  the  judgment  against  the  de- 
fendant 

The  vendors,  the  defendants  In  attachment 
are  obviously  necessary  parties.  Neltner 
the  judgment  against  them  nor  the  judgment 
of  condemnation  against  the  defendant  as 
garnishee  equals  the  balance  of  the  unpaid 
purchase  money.  The  Hen  of  the  vendors  is 
an  entirety.  It  cannot  be  enforced  by  piece- 
meal or  by-  fragments.  There  are,  of  conse- 
quence, rights  remaining  In  them  which  can- 
not be  bound  or  affected  by  a  decree  rendered 
without  their  presence.  Whether  they  can  be 
properly  joined  as  complainants,  or  whether, 
for  the  want  of  identity  or  community  of  in- 
terest they  are  not  improperly  joined,  is  not 
a  question  raised  by  the  demurrers,  but  it  Is 
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a  question  which  should  be  carefully  consid- 
ered in  the  future  progress  of  the  cause.  "The 
decree  of  the  city  court  must  be  reversed,  and 
a  decree  entered  overruling  the  demurrers 
and  remanding  the  cause  for  further  proceed- 
ings in  conformity  to  this  opinion. 


WALLER  et  aL  v.  NELSON. 

<8upreme  Court  of  Alabama.  May  17,  1886.) 

Laches— Execution  or  Instruments— Pleading 
and  PnooF — Assignment  bt  Husband 
a b  Agent  or  Wife. 

1.  Mere  lapse  of  time,  not  sufficient  to  bar 
the  corresponding  legal  remedy,  will  not  consti- 
tute laches  barring  a  suit,  there  having  been  no 
change  in  the  condition  or  relation  of  the  prop- 
erty or  parties  which  renders  enforcement  of 
the  claim  inequitable. 

2.  Code,  Is  2770,  2771,  providing  for  admis- 
sion in  evidence,  without  proof  of  execution,  of 
an  instrument,  the  foundation  of  a  suit,  or  one 
offered  under  the  olea  of  set-off  or  other  plea  in 
bar.  unless  execution  be  denied  by  pleading  un- 
der oath,  do  not  prevent  a  party  making  any  de- 
fense to  a  note,  except  as  to  its  execution,  though 
he  has  not  denied,  under  oath,  its  execution. 

3.  Code,  S  2349,  providing  that  husband  and 
wife  may  contract  with  each  other,  but  all  con- 
tracts into  which  they  enter  are  subject  to  the 
rules  of  law  as  to  contracts  by  and  between  per- 
sons standing  in  confidential  relations,  refers 
only  to  contracts  in  which  the  husband  takes  an 
interest  personal  to  himself;  and  where  he,  as 
her  agent,  has  possession  of  notes  belonging  to 
her,  and  induces  her  to  indorse  them,  and  he 
assigns  them,  and  uses  the  proceeds  himself, 
she  has  no  ground  for  annulling  the  sale  unless 
she  was  deceived  and  defrauded  by  her  husband 
with  the  knowledge  and  connivance  of  the  pur- 
chaser. 

Appeal  from  chancery  court,  Montgomery 
county;  Jere  N.  Williams,  Chancellor. 

The  original  bill  in  this  case  was  filed  on 
March  8,  1893,  by  the  appellee,  Margaret  S. 
Nelson,  against  William  R.  Waller,  as  admin- 
istrator of  the  estate  of  Owen  O.  Nelson,  de- 
ceased, the  First  National  Bank  of  Mont- 
gomery, the  Savannah,  Americas  &  Mont- 
gomery Railway,  and  its  receivers.  The  al- 
legations of  the  bill  are  substantially  as  fol- 
lows: In  1847  the  complainant  intermarried 
with  O.  O.  Nelson,  who  died  In  May,  1892, 
and  the  defendant  Waller  was  appointed  his 
administrator  in  October,  1892.  In  1882  the 
complainant  became  seised  and  possessed  of 
a  certain  house  and  lot  in  Montgomery,  Ala., 
which,  on  May  29, 1890,  she  and  her  husband 
sold  and  conveyed  to  the  Savannah,  Ameri- 
cus  &  Montgomery  Railway  Company  for 
$30,000,  9 10.000  of  which  was  paid  in  cash, 
and  for  the  remainder,  $20,000,  two  notes 
for  $10,000  each  were  given,  payable  in  one 
and  two  years,  and  secured  by  a  mortgage 
back  on  the  property.  The  bill  then  further 
avers  that  the  notes  and  mortgage  were  de- 
livered to  her  husband,  never  came  into  her 
actual  possession,  and  that  she  had  never  dis- 
posed of  them,  nor  authorized  any  one  else 
to  dispose  of  them;  that  shortly  after  the  ex- 
ecution of  the  notes  her  husband  brought 
them  to  her,  and  requested  her  to  write  her 


name  on  the  back  of  them,  without  stating 
any  reason  for  her  doing  so,  which  she  did, 
without  hesitation,  and  then  gave  them  back 
to  him;  that  she  did  not  know  the  effect  of 
writing  her  name  across  the  back  of  the  note; 
that  during  all  of  her  married  life  she  had 
trusted  and  relied  upon  her  husband  in  all 
matters  of  business,  doing  whatever  he  sug- 
gested; and  by  reason  of  this  trust  and  con- 
fidence, she  left  the  notes  In  his  possession, 
not  doubting  that  he  would  hold  the  same  for 
her.   The  bill  further  alleges  that,  after  the 
death  of  her  husband,  complainant  caused 
inquiries  to  be  made  and  learned  for  the  first 
time  that  the  defendant  the  First  National 
Bank  of  Montgomery  had  the  notes  and 
claimed  them  because  they  had  been  Indorsed 
to  it  by  her  and  her  husband,  and  it  had 
accounted  to  him  for  them;  that  the  bank 
knew  the  notes  were  her  separate  property, 
and  if  any  consideration  passed  to  her  hus 
band  for  them,  It  was  with  the  knowledge  of 
the  bank  applied  solely  to  his  use  and  pur- 
poses, and  not  for  her  use  and  benefit;  that 
the  bank  had  never  given  her,  prior  to  her 
husband's  death,  any  notice  of  its  claims  or 
of  Its  dealings  with  her  hUBband  in  reference 
to  said  notes.    The  First  National  Bank  of 
Montgomery  and  Waller,  as  administrator  of 
O.  O.  Nelson,  filed  their  answers  to  the  bill 
of  complainant  on  April  7,  1893,  and  averred 
therein  that  complainant  and  her  husband 
sold  and  transferred  both  the  notes  and  mort- 
gage to  the  bank;  that  the  transfer  was 
made  not  only  by  the  indorsement  of  the 
notes  by  complainant  and  her  husband,  but 
that  they  also  executed  an  Instrument  in 
writing,  attested  by  witnesses,  by  which  they 
expressly  transferred  and  sold  to  the  bank 
the  notes  and  mortgage,  and  also  sold  and 
conveyed  to  the  bank  all  of  their  right,  title, 
Interest  and  estate  in  and  to  the  property 
described  in  the  mortgage;  that,  upon  the  de- 
livery of  the  notes  and  written  transfer  and 
conveyance,  the  bank  paid  to  her  the  amount 
it  agreed  to  pay,  to  wit,  $20,000.    The  an- 
swer further  averred  that  after  such  transfer 
and  delivery  the  complainant  recognized  the 
bank  as  the  owner  of  the  notes,  and  never 
questioned  Its  right  to  the  same  until  the 
commencement  of  this  suit;  that  at  the  ma- 
turity of  the  first  of  said  notes,  the  railway 
company  applied  to  the  bank  for  an  exten- 
sion, but  the  bank  refused  to  grant  it  unless 
the  complainant  would  consent  thereto,  and 
that  thereupon  she  and  her  husband  executed 
another  instrument  in  writing,  reciting  that 
they  had  sold  and  transferred  the  notes  to 
the  bank,  and  consenting  that  it  might  grant 
the  extension  asked  for.    Subsequent  to  the 
filing  of  these  answers,  and  by  way  of  con- 
fession and  avoidance  of  the  matters  of  de- 
fense set  up  therein,  the  complainant,  In  Jan- 
uary, 1894,  amended  her  bill,  and  averred  In 
said  amendment  that  the  bank  claimed  that 
she  and  her  husband  had  executed  these 
written  Instruments;  not  denying  that  she 
did,  but  averring  that  she  bad  no  distinct 
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recollection  or  remembrance  of  having  done 
so.  The  amendment  further  averred  that  If 
she  did  sign  the  said  written  instruments, 
she  did  so  at  the  request  and  under  the  in- 
fluence of  her  husband,  and  in  his  presence, 
without  any  knowledge  of  the  character  and 
purposes  of  the  instruments,  without  having 
the  same  read  or  explained  to  her,  and  with- 
out having  independent  advice,  or  the  op- 
portunity of  such  advice,  with  reference  to 
such  papers.  She  denies  that  there  was  any 
discount  of  the  notes  with  her  knowledge 
and  consent,  and  avers  that,  if  there  was  any 
discount  of  the  notes,  it  was  not  for  her 
benefit,  or  with  her  knowledge  and  consent 
The  prayer  of  the  bill,  as  amended,  is  that 
all  writings  made  by  complainant  to  the 
bank  be  declared  null  and  void  and  canceled, 
that  the  bank  be  required  to  pay  to  her  all 
the  money  it  may  have  collected  on  the  notes, 
and  that  the  mortgage  be  foreclosed  to  en- 
force the  payment  of  the  balance  due  on  the 
said  notes.  To  this  bill,  as  amended,  the 
First  National  Bank  of  Montgomery  and 
Waller,  as  administrator,  separately  demur- 
red, the  grounds  of  which  demurrers  were 
substantially  as  follows:  (1)  The  bill  should 
have  averred  facts  showing  the  title  of  com- 
plainant, and  not  the  conclusion  of  the  plead- 
er that  she  was  seised  of  an  estate  in  fee 
In  and  to  the  lands.  (2)  It  was  shown  that 
complainant  could  read  and  write,  and  she 
was,  therefore,  bound  to  know  that  she  had 
executed  the  transfer  and  assignment  of  the 
notes  in  question;  and  that  she  had  waited 
nearly  three  years,  and  until  after  the  death 
of  her  husband,  before  seeking  to  set  aside 
said  transfer  and  assignment  and  was,  there- 
fore, barred  by  laches.  (3)  The  bill  as  amend- 
ed was  a  departure  from  the  original  bill  in 
this,  that  hi  the  original  bill  the  complainant 
averred  that  she  had  never  made  any  trans- 
fer of  said  notes  and  mortgage,  while  In  the 
amended  bin  she  averred  she  had,  and  sought 
to  have  such  transfer  set  aside.  (4)  There 
was  no  allegation  in  the  bill  showing  that  the 
bank  was  a  party  to  any  fraud  practiced  by 
her  husband  on  the  complainant,  or  had  any 
knowledge  or  notice  of  any  fraud  used  by 
him  In  procuring  her  signature  to  the  trans- 
fer and  other  papers.  (5)  The  bill  did  not  de- 
ny that  she  executed  the  transfer  and  other 
instruments.  (6)  The  bill  contained  no  aver- 
ment of  any  facts  or  circumstances  from 
which  the  law  would  draw  the  conclusion 
that  the  bank  fraudulently  influenced  her  to 
sign  the  transfer  and  acknowledgment  (7) 
The  bill  as  amended  sought  to  impeach  The 
execution  of  the  written  instrument  set  up  by 
defendants  as  a  defense  to  the  suit  and  was 
not  verified  by  affidavit  The  respondents 
also  moved  to  dismiss  the  bill  for  the  want  nf 
equity.  Upon  the  submission  of  the  cause 
on  the  demurrers  and  the  motion  to  dismiss, 
the  chancellor  overruled  both  the  demurrers 
and  the  motion.  The  respondents  appeal 
from  this  Interlocutory  decree,  and  assign  the 
same  as  error.  Reversed. 


Tompkins  &  Troy,  for  appellants.  Lester 
O.  Smith  and  W.  A.  Gunter,  for  appellee. 

HARALSON,  J.  1.  The  doctrine  of  staleness 
of  demand  relied  on  as  a  defense  in  this  case 
cannot  under  the  facts  shown  in  the  bill, 
be  sustained.  Laches,  as  has  been  well  said, 
does  not  like  limitation,  grow  out  of  the  mere 
passage  of  time,  but  it  Is  founded  upon  the  in- 
equity of  permitting  the  claim  to  be  enforced, 
—an  inequity  founded  upon  some  change  In 
the  condition  or  relation  of  the  property  or  the 
parties.  Galllher  v.  Cad  well,  145  U.  S.  808, 
12  Sup.  Ct  873.  Whenever  such  manifest 
inequity  does  not  appear,  "a  case  does  not 
fall  within  the  operation  of  the  rule,  If  the 
suit  Is  for  the  recovery  of  property,  real  or 
personal,  unless  it  is  apparent  on  the  face  of 
the  bill,  that  for  the  period  prescribed  as  a 
bar  to  the  corresponding  legal  remedies,  there 
has  been  a  possession  hostile  to  the  title  the 
complainants  assert"  Shorter  v.  Smith,  56 
Ala.  208;  Scruggs  v.  Land  Go.,  86  Ala.  173, 
5  South.  440. 

2.  The  defendant  relies  on  a  written  trans- 
fer to  it  by  complainant  of  the  notes  and 
mortgage  the  suit  is  instituted  to  enforce. 
It  Is  contended,  that  complainant  cannot 
make  defense  against  such  a  transfer  of 
these  papers  to  defendant  without  denying 
their  execution  under  oath.  The  statutes  on 
this  subject  (Code,  ||  2770,  2771)  are  rules  of 
evidence,  and  relate  to  a  denial  of  the  execu- 
tion of  the  paper,  the  foundation  of  the  suit 
—In  the  one,  or  of  an  instrument  offered  in 
evidence  under  the  plea  of  set-off,  In  the 
other,— to  debar  their  admission  in  evidence 
without  proof  of  execution;  but  they  have 
never  been  construed  to  mean,  that  when  ex- 
ecution of  the  paper  offered  is  not  denied, 
or  if  so,  when  proved,  and  read  in  evidence, 
the  party  against  whom  offered  may  not 
make  any  possible  defense  against  it  ex- 
cept that  he  signed  It  Besides,  the  written 
tiansfer  of  the  notes  and  mortgage,  Is  not 
the  foundation  of  the  suit  but  an  instrument 
of  defense,  collateral  to  the  instruments  on 
which  the  suit  Is  based. 

8.  The  bill  shows  on  its  face  that  com- 
plainant is  not  a  very  young  person.  She 
speaks  of  her  long  married  life  with  her  late- 
ly deceased  husband.  It  Is  shown,  that  she 
was  a  person  who  could  read  and  write,  and 
It  is  not  shown  that  she  was  suffering  from 
any  mental  Incapacity,  rendering  her  more 
liable  to  imposition  than  married  women  or- 
dinarily are.  She  avers  in  section  5  of  her 
bill,  that  said  notes  and  mortgage,  after  their 
execution,  were  delivered  into  the  possession 
of  her  husband,  and  never  came  into  her  ac- 
tual possession.  The  property  sold  was  hers, 
and  the  notes  were  payable  to  her,  and  the 
mortgage  given  by  the  purchaser  to  secure 
them,  was  made  to  her.  The  possession  by 
the  husband  of  these  papers  was  that  of  an 
agent  of  the  wife,  and  not  because  they  be- 
longed to  him,  or  that  he  asserted  any  right 
or  title  to  them,  so  far  as  appears.  She 
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stales,  that  she  never  made  any  sale,  trans- 
fer or  assignment  or  other  disposition  there- 
of, nor  has  she  ever  authorized  the  sale, 
transfer  or  other  disposition  thereof,  nor  au- 
thorized the  collection  of  said  notes  or  any 
part  thereof.  But  this  denial  receives  immedi- 
ate qualification  in  the  succeeding  section,  6, 
of  the  bill,  wherein  she  states,  that  a  short 
time  after  the  execution  of  said  mortgage  and 
the  making  of  said  notes,— the  possession  of 
them  being  still  in  her  husband  and  agent,— he 
presented  the  said  notes  to  her,  to  write  her 
name  on  the  back  thereof,  and  she  so  wrote 
her  name,  without  reluctance  or  hesitation, 
her  husband  taking  possession  of  the  notes 
and  mortgage  thus  indorsed.  Of  the  effect  of 
these  indorsements  complainant  avers  she 
was  without  knowledge  or  information;  that 
during  their  long  married  life,  she  had  trust- 
ed and  relied  upon  him  in  all  matters  of 
business,  never  inquiring  into  them,  doing 
what  he  desired  or  wished,  and  in  this  trust 
and  confidence,  she  left  the  notes  in  the  pos- 
session of  her  said  husband,  not  doubting 
he  would  hold  them  for  her.  This  indorse- 
ment of  these  papers  means  something.  It 
was  not  a  mere  meaningless  performance,  in 
the  eye  of  the  law,  which  meant  nothing  at 
all.  It  meant  everything  that  could  fairly 
come  out  of  such  an  indorsement.  There 
was  in  it,  under  the  facts  averred,  no  ele- 
ment of  a  contract  between  the  husband  and 
the  wife.  He  stipulated  for  no  advantage 
to  himself  in  getting  her  to  indorse,  and  she 
did  so  freely  and  voluntarily,  without  requir- 
ing anything  from  him.  The  whole  transac- 
tion finds  reasonable  solution  upon  the  one 
idea,  made  prominent  by  the  complainant 
herself,  that  as  her  agent  her  husband  held 
and  kept  the  notes;  that  he  had  been  in  the 
habit  of  attending  to  all  her  business,  all 
their  lives,  and  she  did  what  he  suggested 
with  unquestioning  confidence,  as  being  best 
for  her.  He  was  her  agent,  and  as  such,  she 
empowered  him  by  the  indorsement,  to  do  as 
he  deemed  best 

4.  But,  to  avoid  the  effect  of  this  indorse- 
ment by  her  of  said  papers,  complainant,  in 
the  seventh  section  of  her  bill,  alleges,  that 
since  the  death  of  her  husband,— which  oc- 
curred on  the  21st  of  May,  1892,  said  notes 
and  mortgage  bearing  date  the  29th  May, 
1890,— she  caused  inquiries  to  be  instituted 
for  said  notes  and  mortgage,  and  learned  for 
the  first  time,  that  the  defendant,  the  First 
National  Bank  of  Montgomery,  had  and 
claimed  to  own  them,  and  that  they  had 
been  Indorsed  to  said  bank  by  her  and  her 
husband,  and  that  said  bank  had  accounted 
to  her  husband  for  the  notes.  She  avers, 
that  the  bank  knew  that  said  notes  were  her 
separate  estate  and  property;  knew  the  con- 
sideration of  them;  that  their  payment  was 
secured  by  said  mortgage;  that  the  consid- 
eration paid  by  the  bank  to  her  husband  had 
been  applied  to  his  own  uses  and  purposes, 
and  that  the  bank  had  given  her  no  informa- 
tion or  notice  of  its  claim  to  said  notes,  or 


Its  dealings  with  her  husband.  The  appel- 
lant—the First  National  Bank,— answered 
the  bill  and  alleged  in  substance,  that  com- 
plainant had  executed  a  written  transfer  of 
the  notes  and  mortgage  to  It,  with  the  writ- 
ten consent  of  her  husband,  executed  In  the 
presence  of  and  attested  by  two  witnesses; 
that  on  the  delivery  of  the  notes,  mortgage 
and  transfer,  it  paid  complainant  the  sum  of 
$20,000,  the  price  agreed  on;  that  at  the  time 
the  first  of  the  notes  matured,  on  May  30, 
1891,  complainant  and  her  husband,  by  an 
indorsement  in  writing  signed  by  them,  con- 
sented that  the  bank  might  grant  an  exten- 
sion of  time  on  the  note  to  the  maker,— 
which  was  sought,— without  waiver  of  liabil- 
ity on  their  indorsement  of  said  note.  Con- 
fessedly, for  the  purpose  of  meeting  the 
facts  averred  in  the  answer,  the  complainant 
amended  her  bill  by  stating,  that  if  such  In- 
strument existed,  "and  she  signed  the  same, 
of  which  she  had  no  distinct  remembrance 
or  recollection,  she  signed  the  same  at  the  in- 
stance and  request,  and  under  the  influence, 
of  her  husband,  and  In  his  presence,  without 
being  informed  of  Its  character  or  purposes, 
and  without  the  same  being  read  or  explain- 
ed to  her,  and  without  her  having  independ- 
ent advice,  or  the  opportunity  of  such  ad- 
vice in  reference  thereto."  The  facts  set  up 
in  the  answer,  except  as  brought  out  in  tne 
original  and  amended  bill,  we  are  not  per- 
mitted, of  course,  to  consider,  in  passing;  on 
the  demurrer.  The  amendment  was  made 
to  the  bill,  as  admitted  by  counsel,  "to  meet 
the  facts  averred  in  the  answer."  The  effort 
in  the  amendment  is  in  the  nature  or  a  con- 
fession and  avoidance.  The  complainant, 
not  denying  the  allegations  she  would  meet, 
states  that  she  has  no  distinct  recollection  of 
having  sold  and  transferred  said  notes  and 
mortgage  to  the  First  National  Bank  of 
Montgomery,  but  if  she  did  so,  it  was  un- 
der the  influence  of  her  husband,  without 
the  opportunity  of  Independent  advice.  She 
seeks  to  bring  the  transaction  under  section 
2349  of  the  Code,  providing  that  "the  hus- 
band and  wife  may  contract  with  each  other, 
but  all  contracts  into  which  they  enter  art; 
subject  to  the  rules  of  law  as  to  contracts  by 
and  between  persons  standing  in  confidential 
relations,"  etc.  But,  as  we  have  seen,  this 
was  no  contract  between  husband  and  wife 
The  contracts  referred  to  in  said  section  are 
such  as  the  husband  takes  an  Interest  in,  per- 
sonal to  himself,  as  where  he  is  a  grantee  or 
obligee  under  the  contract,  and  where  the 
wife  is  supposed  to  acquire  from  him  some 
enforceable  obligation  or  advantage.  We 
hold,  therefore,  that  when  complainant  in- 
dorsed these  notes  and  placed  them  In  the 
hands  of  her  husband,  under  the  circumstan- 
ces stated  by  her,  she  armed  him  with  the 
authority,  by  indorsing  them  himself,  to  sell 
and  transfer  them  to  the  bank,  and  pass  the 
legal  title  thereto  to  it,  and  she  is  estopped  to 
deny  the  validity  of  the  transfer,  unless  she 
can  show  that  she  was  deceived  and  defraud- 
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ed  by  her  husband,  with  the  knowledge  and 
connivance  of  the  bank.  Code,  §  2348.  So 
far  as  the  allegations  of  the  bill  go,  there  is 
nothing  to  show  that  Mr.  Nelson  acted  as 
the  agent,  or  In  the  Interest,  of  the  bank  in 
the  transaction,  or  that  the  bank  ever  had  a 
cent  of  interest  In  the  money  it  paid  him  for 
the  notes.  If  Nelson,  as  agent  of  his  wife, 
disposed  of  the  notes  and  appropriated  the 
money  to  his  own  uses,  In  the  absence  of 
fraud  participated  in  by  the  bank,  who  is  to 
blame,  Mrs.  Nelson  who  armed  him  with  the 
capacity  to  make  sale  of  the  notes,  or  the 
bank  who  bought  and  paid  its  money  for 
them?  It  cannot  be  the  law,  that  If  a  mar- 
ried woman,— as  she  may  legally  do,— gives 
her  husband  the  authority,  as  her  agent,  to 
dispose  of  her  property  and  he  does  so,  and 
misappropriates  the  money  received  there- 
from, such  a  misappropriation  will  be  ground 
for  annulling  the  sale,  and  recovering  the 
property.  Hubbard  v.  Sayre  (Ala.)  17  South, 
17.  Under  the  allegations  of  this  bill,  fraud 
is  not  directly  imputed  to  the  husband,  unless 
it  be  Implied  in  the  allegation  that  he  col- 
lected the  money  and  used  It  for  his  own  pur- 
poses, and  this  she  put  him  in  position  to  do, 
by  Indorsing  and  intrusting  him  with  the 
notes,  as  she  had  done  with  all  her  business. 

5.  This  case  is  not  In  conflict  with  Lock- 
wood  v.  Tate,  96  Ala.  854,  11  South.  406. 
There,  when  the  wife  Indorsed  the  note  and 
mortgage,  it  was  with  an  agreement  with 
her  husband,  that  they  were  not  to  be  used 
in  paying  the  debt  of  the  husband  to  Lock- 
wood,  of  which  understanding  Lock  wood 
was  Informed,  With  such  information,  the 
court  held,  that  he  was  not  warranted  In  re- 
posing unquestioning  reliance  upon  the  hus- 
band's possession  of  the  note  with  his  wife's 
indorsement  upon  it,  as  evidence  of  her  con- 
sent to  such  a  disposition  of  it  aa  was  then 
made. 

The  demurrer  reached  the  vices  In  the  bill, 
and  should  have  been  sustained.  Reversed 
and  remanded. 


MONTGOMERY  t.  STATE  ex  reL  ENSLEN. 
(Supreme  Court  of  Alabama.  Jane  14,  1895.) 
Office  or  Pbofit— Folios  Judge— Title  or  Aot 
— Qco  Warranto — Evidence — Burden 
or  Proof. 

L  The  office  of  police  judge  of  the  city  of 
Birmingham,  created  by  Act  1894,  is  "a  civil 
office  of  profit  under  the  state,"  within  Const, 
art  4,  }  17,  pronibiting  one  from  holding  any 
"office  of  profit  under  this  state,"  unless  elected 
thereto  by  the  people,  created  by  the  legislature 
when  he  was  member  thereof. 

2.  Act  Feb.  21,  1893.  entitled  "An  act  to 
amend  sections  3171.  3178,  of  the  Code  of  Ala- 
bama." and  which,  in  the  body  of  the  act,  re- 
cites the  sections  as  amended,  meets  the  require- 
ments of  Const,  art  4,  8  2,  providing  that  each 
law  shall  contain  but  one  subject,  to  be  clearly 
expressed  in  its  title,  and  requiring  an  amended 
law  to  be  "re-enacted  and  published  at  length." 

3.  The  information  alleged  that  defendant, 
in  violation  of  Const  art  4,  J  17,  prohibiting  one 
from  holding  any  "office  of  profit  under  this 
state"  created  by  the  legislature  of  which  he  was 


a  member,  unless  elected  thereto  by  the  people, 
held  by  appointment  the  office  of  judge  of  a  po- 
lice court  created  by  the  legislature  of  which  he 
was  a  member.  Defendant  denied  each  allega- 
tion of  tho  information.  Hdd,  that  the  admis- 
sion of  evidence  by  the  state  identifying  the  de- 
fendant as  a  member  of  the  legislature  which 
created  the  office,  after  it  had  already  shown 
that  he  was  holding  an  office  of  profit  under  the 
state,  if  error,  was  not  prejudicial  to  the  defend- 
ant 

4.  Where  the  information  In  a  proceeding 
by  relation  alleges  that  defendant,  in  violation 
of  Const  art  4,  8  17,  prohibiting  one  from  hold- 
ing any  "office  of  profit  under  this  state"  cre- 
ated by  the  state  legislature  when  he  was  a 
member,  unless  elected  thereto  by  the  people, 
held  by  appointment  the  office  of  judge  of  a  police 
court  created  by  the  legislature  when  he  was  a 
member,  and  the  defendant  denies  each  allega- 
tion of  the  information,  proof  by  the  state  that 
the  defendant  is  holding  an  office  of  profit  under 
the  state  throws  on  the  defendant  the  burden 
of  showing  that  he  holds  the  same  lawfully. 

Appeal  from  circuit  court.  Jefferson  coun- 
ty; J.  J.  Banks,  Judge. 

Proceeding  In  the  nature  of  quo  warranto, 
on  relation  of  C.  F.  Bnslen  and  others, 
against  Joseph  H.  Montgomery,  to  test  de- 
fendant's right  to  the  office  of  police  judge. 
From  a  judgment  of  ouster,  defendant  ap- 
peals. Affirmed. 

This  is  a  proceeding  In  the  nature  of  quo 
warranto,  brought  by  the  state  on  the  rela- 
tion of  Christian  F.  Enslen,  and  by  Chris- 
tian F.  Enslen.  The  object  of  the  action  Is 
to  ascertain  the  right  of  the  respondent  to 
hold  the  office  of  judge  of  the  police  court  of 
Birmingham,  and  to  oust  him  from  the  said 
office  because  he  was  a  member  of  the  legis- 
lature which  created  the  office,  which  fact 
rendered  him  Ineligible  to  hold  said  office. 
The  averments  of  the  information  are  suffi- 
ciently shown  In  the  opinion.  The  respond- 
ent demurred  to  the  Information,  assigning 
many  grounds,  the  only  one  of  which  re- 
viewed on  the  present  appeal  Is  also  suffi- 
ciently stated  hi  the  opinion.  The  demurrer 
was  overruled,  and  the  respondent  duly  ex- 
cepted. Thereupon  the  respondent  filed  an 
answer  which  was  simply  a  denial  of  the 
averments  of  the  information.  At  the  trial 
the  respondent  demanded  a  jury  for  the  trial 
of  the  cause,  whereupon  the  court  ordered 
the  sheriff  to  summon  lnstanter  36  qualified 
jurors  as  a  venire  for  the  trial  of  said  cause. 
Thereupon  the  respondent  objected  to  the 
trial  of  said  cause  at  that  time,  the  said 
cause  not  having  been  set  on  the  docket  ac- 
cording to  the  rules  of  the  court  in  setting 
causes  down  for  hearing.  According  to  the 
rules  and  practice  of  said  court,  causes  are 
set  on  the  regular  docket  of  said  court  for 
each  month,  and  a  printed  calendar  of  said 
causes  is  furnished  to  the  attorneys  practic- 
ing in  said  court  about  a  month  before  the 
causes  are  reached  for  trial;  and  at  the  time 
this  cause  was  called  for  trial  there  were 
other  causes  on  the  docket  set  for  trial,  and 
the  week  was  a  nonjury  week.  The  court 
overruled  this  objection,  required  the  re- 
spondent to  go  to  trial,  and  respondent  duly 
excepted.    The  36  Jurors  ordered  by  the 
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court  were  not  drawn  out  of  the  box,  but 
were  selected  by  the  sheriff  from  person*  at 
large;  and,  out  of  said  36  so  summoned, 
twelve  were  examined  by  the  court  touch- 
ing their  qualifications  as  jurors,  and  pre- 
sented to  the  respondent  as  the  ju/y  to  try 
said  cause.  The  respondent  objected  to  be- 
ing tried  before  said  jury,  and  entered  the 
following  motion:  "Gomes  the  defendant, 
and  objects  to' being  tried  by  or  before  the 
Jury  Impaneled  In  this  cause,  and  moves 
the  court  to  quash  the  panel,  for  that  said 
Jury  has  not  been  selected,  drawn,  and  Im- 
paneled as  required  by  law;  for  that  the 
act  to  amend  sections  3171,  8178,  3187,  of  the 
Code  of  Alabama,  approved  February  21, 
1893,  under  the  provisions  of  which  said  ju- 
ry was  impaneled,  Is  unconstitutional  and 
void;  for  that  the  defendant  Is  entitled  to 
a  trial  by  jury,— a  legal  Jury,— and  the  Jury 
Impaneled  to  try  this  cause  Is  not  a  legal 
jury,  within  the  contemplation  of  the  law. 
Defendant  further  objects  to  being  tried  by 
or  before  said  jury,  for  that  the  same  Is  a 
special  Jury,  and  this  court  has  no  power  to 
Impanel  such  a  Jury  during  a  regular  term 
of  this  court,  whereat  regular  Juries,  drawn, 
summoned,  and  Impaneled  according  to  law, 
will  be  in  attendance."  This  motion  and 
objection  were  overruled,  and  respondent  du- 
ly excepted.  The  relator  Introduced  evi- 
dence tending  to  prove  the  averments  of  the 
information,  but  the  respondent  did  not  In- 
troduce any  evidence  at  all.  Upon  the  In- 
troduction of  the  respondent  as  a  witness  by 
the  relator,  he  testified,  in  answer  to  ques- 
tions asked  him  against  his  objection  and 
exception,  that  he  was  the  same  J.  H.  Mont- 
gomery who  was  a  representative  In  the 
last  general  assembly,  and  who  was  then 
judge  of  the  police  court  of  Birmingham. 
Upon  the  introduction  of  all  the  evidence, 
the  court  gave  the  general  affirmative  charge 
In  favor  of  the  relator,  and  refused  to  give 
a  like  charge  in  favor  of  the  respondent 
To  both  of  these  rulings  the  respondent  sep- 
arately excepted.  There  was  Judgment  ex- 
cluding the  respondent  from  the  office  of 
judge  of  the  police  court  of  Birmingham. 
Tne  respondent  appeals  from  this  judgment, 
and  assigns  as  error  the  several  rulings  of 
the  trial  court  to  which  he  reserved  excep- 
tions. 

S.  W.  John,  D.  A.  Greene,  and  Lane  & 
White,  for  appellant.  James  A.  Mitchell  and 
Z.  T.  Rudolph,  for  appellee. 

COLEMAN,  J.  The  proceeding  is  by  In- 
formation in  the  nature  of  quo  warranto,  and 
is  prosecuted  for  the  purpose  of  Inquiring 
Into  the  legality  of  the  claim  of  the  respond- 
ent to  the  office  of  judge  of  the  police  court 
of  Birmingham.  Section  3170  authorizes  the 
proceeding  "when  any  person  usurps,  in- 
trudes into,  or  unlawfully  holds,  or  exercises 
any  public  office,  civil  or  military,  or  any 
franchise  within  this  state,  or  any  office  In 


a  corporation  created  by  the  authority  of  this 
state."  Section  3171  of  the  Code,  as  amend- 
ed by  act  of  the  legislature  of  1892-93,  p. 
789,  provides  that  It  may  be  brought,  with- 
out the  direction  of  the  judge,  on  the  In- 
formation of  any  person  giving  security  for 
the  cost  of  the  action,  etc.  Section  3172 
provides  that,  when  the  action  Is  brought 
on  the  Information  of  any  person,  his  name 
must  be  joined  as  plaintiff  with  the  state. 
These  provisions  of  the  Code  seem  to  have 
been  fully  observed  and  complied  with. 

Section  17,  art  4,  of  the  constitution  la  as 
follows:  "No  senator  or  representative  shall, 
during  the  term  for  which  he  shall  have 
been  elected,  be  appointed  to  any  civil  of- 
fice of  profit  under  this  state,  which  shall 
have  been  created,  or  the  emoluments  of 
which  shall  have  been  increased  during  such 
term,  except  such  offices  as  may  be  filled 
by  election  of  the  people."  The  information 
states  and  avers  that  the  respondent  was  a 
representative  of  Jefferson  county,  Ala.,  for 
the  term  of  the  legislature  beginning  on  the 
13th  of  November,  1894,  and  that  during  the 
term,  and  while  the  respondent  was  a  mem- 
ber, the  legislature  created  and  established 
an  Inferior  court  of  criminal  jurisdiction  In 
the  city  of  Birmingham,  defined  its  powers 
and  extent  of  its  territorial  jurisdiction,  and 
provided  for  the  election  of  a  Judge  by  the 
legislature.  The  act  of  the  legislature  is  re- 
ferred to  in  the  information  to  show  the 
character  of  the  court,  and  that  the  office  of 
the  Judge  thereof  "Is  a  civil  office  of  profit 
under  this  state,"  within  the  meaning  of  the 
constitutional  provision.  The  Information 
further  avers  and  states  that  the  respondent, 
during  the  term,  and  while  a  representative, 
was  elected  Judge  of  the  court  by  the  legis- 
lature of  which  he  was  a  member  thus  cre- 
ated and  established,  and  that  soon  after 
his  election  he  resigned  his  seat  as  a  mem- 
ber of  the  legislature,  and  entered  Into  said 
office,  as  judge,  and  exercised,  and  continues 
to  exercise,  the  powers,  privileges,  and  duties 
thereof,  contrary  to  the  constitutional  pro- 
vision, and  that  he  is  unlawfully  holding  and 
exercising  said  office.  The  purpose  of  the 
Information  is  not  to  ascertain  whether  some 
one  else  has  a  better  right  to  the  office  than 
the  respondent.  No  judgment  of  Induction 
into  office  is  sought  There  is  no  element 
of  a  contested  election  in  the  case.  The  In- 
formation is  full  and  clear,  and,  though  there 
are  several  grounds  of  demurrer  to  the  infor- 
mation, there  is  but  one  which,  In  our  opin- 
ion, requires  the  consideration  of  this  court. 
The  demurrer  raises  the  question  as  to 
whether  the  office  of  "judge  of  the  police 
court  of  Birmingham"  is  "a  civil  office  of 
profit  under  this  state,"  within  the  meaning 
of  section  17,  art.  4,  of  the  constitution, 
supra.  Similar  constitutional  provisions  ex- 
ist In  many,  if  not  all,  of  the  states  of  the 
Union;  and  the  question  has  been  before 
the  various  courts  many  times,  as  to  what 
constitutes  a  civil  office  of  profit,  within  the 
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constitutional '  provision.  In  2  Spell.  Extr. 
Ret  |  1780,  It  Is  said:  "There  are  three 
principal  tests  for  determining  whether  one 
performing  duties  of  a  public  nature  is  a 
public  officer,  in  the  sense  of  subjecting  his 
incumbency  or  employment  to  a  quo  war- 
ranto proceeding:  First,  whether  the  sov- 
ereignty, either  directly,  through  legislative 
enactment  or  executive  appointment,  or  in- 
directly, as  through  a  municipal  charter,  is 
the  source  of  authority;  second,  whether  the 
duties  pertaining  to  the  position  are  of  a 
public  character,— that  is,  due  to  the  com- 
munity in  its  political  capacity;  and,  third, 
whether  the  tenure  is  fixed  and  permanent 
for  a  definite  period  fixed  by  law,  unless  for 
neglect  of  duty  or  malfeasance,  or  subject 
to  termination  at  the  will  of  others  without 
the  assignment  of  cause."  Dill.  Mun.  Corp. 
i  58,  discussing  the  question  of  officers  and 
offices,  uses  the  following  language:  "And 
here  it  is  important  to  bear  In  mind  the  be- 
fore-mentioned distinction  between  state  of- 
ficers— that  is,  officers  whose  duties  concern 
the  state  at  large,  or  the  general  public,  al- 
though exercised  within  defined  territorial 
limits— and  municipal  officers,  whose  func- 
tions relate  exclusively  to  local  concerns  of 
the  particular  municipality.  The  adminis- 
tration of  justice,  the  preservation  of  the 
public  peace,  and  the  like,  although  confided 
to  local  agencies,  are  essentially  matters  of 
public  concern,  while  the  enforcement  of 
municipal  by-laws  proper,  the  establishment 
of  gasworks,  of  waterworks,  the  construc- 
tion of  sewers,  and  the  like,  are  matters 
which  pertain  to  the  municipality,  as  distin- 
guished from  the  state  at  large."  In  the 
case  of  Shelby  v.  Alcorn,  86  Miss.  273,  con- 
struing a  constitutional  provision  similar  to 
oars,  the  court  says:  "The  powers  vested  in 
the  government  of  the  state  of  Mississippi 
are  either  legislative,  judicial,  or  executive, 
and  these  respective  branches  of  power  have 
been  committed  to  separate  bodies  of  mag- 
istracy. It  follows,  hence,  that  whether  an 
office  has  been  created  by  the  constitution 
itself,  or  by  statute  enacted  pursuant  to  its 
provisions,  the  incumbent,  as  a  component 
member  of  one  of  the  bodies  of  the  magis- 
tracy, is  vested  with  a  portion  of  the  power 
of  the  government,  whether  the  portion  of 
the  power  of  the  government  which  he  is 
thus  entitled  to  exercise  is  legislative,  ju- 
dicial, or  executive  in  lbs  character.  It  Is 
therefore  undeniably  true,  as  maintained  by 
the  counsel  for  the  defendant  In  error,  that 
the  words  'civil  office  under  the  state,'  con- 
tained in  the  article  of  the  constitution  above 
referred  to,  import  an  office  in  which  is 
reposed  some  portion  of  the  sovereign  pow- 
er of  the  state,  and,  of  necessity,  having 
some  connection  with  the  legislative,  judi- 
cial, or  executive  departments  of  the  govern- 
ment it  is  a  conclusion  which  is  the  neces- 
sary and  logical  result  of  the  theory  of  the 
government  itself."  The  following  citation 
from  3  Me.  481,  on  a  similar  question,  Is  in 


point:  "We  apprehend  that  the  term  'of- 
fice* implies  a  delegation  of  a  portion  of  the 
sovereign  power,  and  the  possession  of  It 
by  the  person  filling  the  office;  and  the  ex- 
ercise of  such  power,  wituin  legal  limits, 
constitutes  the  correct  discharge  of  the  du- 
ties of  such  office.  The  power  thus  delegat- 
ed and  possessed  may  be  a%  portion  belong- 
ing sometimes  to  one  of  the*  three  great  de- 
partments, and  sometimes  to  another.  Still, 
it  is  a  legal  power,  which  may  be  rightfully 
exercised,  and,  in  its  effects,  will  bind  the 
rights  of  others,  and  be  subjec*  to  revi- 
sion and  correction  only  according  to  the 
standing  laws  of  the  state.  An  employment, 
merely,  has  none  of  these  distinguishing 
features.  A  public  agent  acts  only  on  be- 
half of  his  principal,  the  public,  whose  sanc- 
tion is  generally  considered  necessary  to 
give  the  act  performed  the  authority  and 
power  of  a  public  act  or  law.  And,  If  the 
act  be  such  as  not  to  require  such  subse- 
quent sanction,  still  it  is  only  a  species  of 
service  performed  under  public  authority, 
but  not  in  execution  of  any  standing  laws. 
•  •  •  It  appears,  then,  that  every  'office/ 
in  the  constitutional  meaning  of  the  term, 
implies  an  authority  to  exercise  some  por- 
tion of  the  sovereign  power,  either  in  mak- 
ing, administering,  or  executing  the  laws." 
in  the  case  of  State  v.  Valle,  41  Mo.  31.  It  is 
said:  "In  a  certain  popular  acceptation,  the 
words  'civil  office  under  this  state*  might 
possibly  be  interpreted  to  mean  'state  of- 
ficers,* in  the  sense  of  participating  directly 
In  the  administration  of  the  state  govern- 
ment as  such,  but  they  are  none  the  lees  civil 
officers  under  this  state  because  their  func- 
tions are  confined  to  the  local  administra- 
tion. The  offices  are  created,  and  the  officers 
are  appointed  and  their  powers  given  and 
their  duties  defined  and  their  salaries  fixed, 
directly  by  act  of  the  legislature.  They  ex- 
ercise a  share  of  the  powers  of  civil  govern- 
ment, and  their  authority  comes  directly 
from  the  state.  They  are  to  be  considered 
as  much  civil  officers  under  this  state  as  the 
judge  of  a  court  or  the  mayor  of  the  city. 
They  would  be  none  the  less  so  If  appointed 
by  the  mayor,  for  they  would  still  derive  all 
their  powers  from  the  act  which  creates  the 
office.  The  mode  of  appointment  is  not  ma- 
terial." The  facts  of  the  present  case  do 
not  require  us  to  go  so  far  as  the  Missouri 
court 

Many  authorities  might  be  added,  If  it  were 
deemed  necessary,  in  line  with  those  cited. 
A  reading  of  the  act  establishing  the  court 
leaves  no  doubt  that  the  office  of  judge  of 
"the  police  court  of  Birmingham"  is  "a  civil 
office  of  profit  under  this  state."  The  first 
section,  among  other  things,  declares  that  It 
"shall  have  exclusive  Jurisdiction  of  all  of- 
fenses against  the  by-laws  and  ordinances 
passed  and  ordained  by  the  mayor  and  alder- 
men of  Birmingham  within  the  territory  now 
embraced  in  the  police  jurisdiction  of  said 
city,  and  of  all  misdemeanors  committed  In 
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precincts  twenty-one  (21)  and  thirty-seven  (37) 
In  Jefferson  county,  except  violations  of  the 
revenue  laws  of  the  state,  of  which  offenses 
It  shall  not  have  jurisdiction;  and  it  shall 
also  have  the  power  to  examine  all  persons 
charged  with  felonies,  and  to  commit  the 
same  to  jail,  admit  them  to  bail,  or  discharge 
them,  as  the  law  and  evidence  in  every  case 
may  require."  * 

"Sec.  2.  Be  It  further  enacted,  that  the 
judge  of  said  court  shall  be  elected  by  the 
general  assembly,  and  to  hold  office  for  the 
term  of  fqur  years,  and  until  his  successor  Is 
elected  and  qualified.  He  shall  be  learned 
In  the  law  and  have  resided  in  Jefferson 
county  for  one  year  next  before  his  election, 
and  must  reside  therein  while  In  said  office. 
Such  judge  shall  have  the  power  to  admin- 
ister oaths  and  take  affidavits  In  all  cases 
in  which  affidavits  are  required  by  law,  to 
take  recognizances,  admit  to  ball,  approve 
ball  bonds  In  or  out  of  court,  and  do  every 
act,  and  Issue  every  process,  mesne  or  nnai, 
necessary  to  effect  the  due  administration  of 
the  laws  In  the  cases  or  offenses,  jurisdiction 
of  or  power  over  which  are  conferred  by  this 
act  He  may  be  impeached  and  removed 
from  office  for  the  same  causes  and  in  the 
same  manner  as  circuit  judges  are  impeached 
and  removed;  he  shall  receive  annually  the 
salary  of  fifteen  hundred  dollars  to  be  paid 
in  monthly  Instalments  out  of  the  treasury  of 
the  mayor  and  aldermen  of  the  city  of  Bir- 
mingham." 

"Sec  5.  Be  It  further  enacted,  that  when- 
ever any  person  Is  tried  in  said  court  for  an 
offense  of  which  said  court  has  jurisdiction, 
he  shall  not  be  again  tried  in  any  court  for 
the  same  offense,  but  the  judgment  of  said 
court  shall  be  a  bar  to  any  subsequent  pros- 
ecution for  the  act  for  which  he  was  tried  in 
said  police  court"  Laws  1894-05,  p.  527. 

In  fact,  the  entire  act  shows  conclusively 
that  It  Is  an  office,  within  the  meaning  of  the 
constitution,  and  the  election  of  a  member  of 
the  house  of  representatives  as  Judge  of  the 
court  to  be  within  the  evil  intended  to  be 
provided  against  by  the  constitution. 

The  demurrer  also  raises  the  further  ques- 
tion of  the  constitutionality  of  the  act  of  Feb- 
ruary 21,  1893  (Acts  1892-93,  p.  789).  It  is 
contended  that  the  act  violates  section  2,  art. 
4,  of  the  constitution,  which  declares  that 
"each  law  shall  contain  but  one  subject  which 
shall  be  clearly  expressed  In  Its  title  •  *  * 
and  no  law  shall  be  revived,  amended,  or 
the  provisions  thereof  extended  or  conferred, 
by  reference  to  Its  title  only;  but  so  much 
thereof  as  Is  revived,  amended,  extended, 
or  conferred,  shall  be  re-enacted  and  pub- 
lished at  length."  The  act  Is  entitled  "An 
act  to  amend  sections  3171,  3178.  and  3183  of 
the  Code  of  Alabama."  The  act  begins  as 
follows:  "Section  1.  Be  it  enacted  by  the  gen- 
eral assembly  of  Alabama,  that  sections  3171, 
3178,  and  3183  of  the  Code  of  Alabama  be 
amended  so  as  to  read  as  follows:  Section 
3171."    Then  follow  the  sections,  as  amend- 


ed, in  full.  Appellant  contends  that  under 
the  constitution  it  was  necessary  to  set  out 
the  sections  proposed  to  be  amended  as  they 
were  in  the  Code,  and  then,  as  amended, 
should  be  set  out  at  length.  There  are  some 
few  decisions  which  support  this  construc- 
tion of  the  constitutional  provision,  but  the 
very  great  weight  of  authority  is  opposed  to 
this- view;  and  we  do  not  think  the  language 
of  the  constitution,  in  view  of  the  evil  in- 
tended to  lie  guarded  against  requires  such  a 
construction.  The  generally  adopted  construc- 
tion of  similar  constitutional  provisions  is 
that  "It  Is  a  sufficient  compliance  with  the  re- 
quirement to  set  up  the  law  as  amended,  with- 
out reciting  the  old  law,  as  it  stood  before  the 
amendment."  State  v.  Bennett  102  Mo.  304. 
14  S.  W.  805;  Bush  v.  City  of  Indianapolis. 
120  Ind.  470.  22  N.  E.  422;  State  v.  American 
Forclte  Powder  Manufg  Co.,  50  N.  J.  Law. 
75, 11  Atl.  127.  A  great  many  authorities  are 
collected  In  the  notes  to  the  text  in  23  Am. 
&  Eng.  Enc  Law,  p.  281.  This  construc- 
tion has  also  been  recognized  in  this  state 
In  the  case  of  Wilkinson  v.  Ketler,  59  Ala. 
300;  State  v.  War  ford,  84  Ala.  15,  3  South. 
911;  Dunbar  v.  Frazer,  78  Ala.  538.  We  do 
not  think  the  act  subject  to  the  constitutional 
objection  urged  against  it  Section  4310  was 
a  general  provision,  providing  for  the  con- 
tingencies therein  mentioned,  and  would 
have  applied,  independent  of  such  provi- 
sion in  the  act  under  consideration. 

Instead  of  making  &  formal,  and,  we  should 
add,  a  legal,  return  to  the  information,  re- 
spondent merely  denied  each  and  every  aver- 
ment of  fact  contained  in  the  information. 
The  rule  in  proceedings  of  this  character, 
where  the  respondent  admits  that  he  Is  hold- 
ing and  exercising  the  powers  and  duties  of 
the  office,  devolves  upon  him  the  burden  of 
showing  by  what  authority  he  holds  the  of- 
fice, and  that  he  is  in  the  rightful  exercise  of 
its  duties  and  powers.  The  state  has  the  un- 
doubted right  to  require  of  every  one  who 
claims  to  hold,  and  does  hold,  a  public  office 
under  its  statutory  or  constitutional  provi- 
sions, to  show  a  lawful  authority  for  the  ex- 
ercise of  its  powers  and  privileges,  and  this 
rule  is  not  changed  by  the  statutory  provi- 
sion which  permits  a  private  person  to  join 
with  the  state  in  the  inquiry  by  quo  war- 
ranto. The  denial  of  the  respondent  that  be 
held  the  office,  and  his  further  denial  that  he 
had  or  was  then  exercising  its  powers  and 
privileges,  Imposed  upon  the  state  to  make 
good  these  averments  of  facts.  Legal  evi- 
dence was  introduced  on  the  part  of  the  state, 
and  which  was  not  controverted,  fully  sus- 
taining the  averments.  Having  introduced 
evidence  that  the  respondent  was  holding  and 
exercising  the  powers  and  duties  of  a  civil 
office  of  profit  under  the  state,  the  burden 
then  devolved  upon  the  respondent  to  show 
a  lawful  authority.  Failing  in  this,  the  judg- 
ment of  ouster  or  exclusion  must  follow.  The 
respondent  introduced  no  evidence,  and  did 
not  undertake  to  meet  the  burden  cast  upon 
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him.  It  Is  not  a  matter  of  which  the  re- 
spondent can  complain  that  the  state  went 
further,  and  undertook  to  Identify  him  as  the 
member  of  the  legislature  which  created  and 
established  the  court;  and,  had  there  been 
error  in  admitting  evidence  for  the  purpose 
of  identification,  it  was  error  without  prej- 
udice to  respondent  It  had  been  shown  that 
respondent  was  holding  a  civil  office  of  profit 
under  the  state.  Here  the  state  might  well 
hare  rested,  and,  unless  the  respondent  re- 
moved the  burden  placed  upon  him  by  snch 
proof,  the  state  was  entitled  to  judgment  of 
ouster  or  exclusion.  We  deem  it,  therefore, 
unnecessary  to  consider  whether  the  court 
erred  in  requiring  the  respondent  to  answer 
whether  be  was  not  the  same  person  who 
was  a  member  of  the  legislature  during  the 
term  in  which  the  office  was  created. 

The  appellant  contends  that  he  was  not 
tried  by  a  legal  jury.  The  act  of  February 
21,  1803,  p.  789,  provides  for  trial  by  a  jury 
on  the  demand  of  either  party;  and  the  act 
requires  that,  when  a  jury  is  demanded,  it 
shall  be  drawn  as  required  by  section  4316 
of  the  Code.  The  contention  is,  as  we  under- 
stand from  the  argument  of  counsel  for  ap- 
pellant, that,  the  trial  coming  on  to  be  heard 
during  term  time  of  the  circuit  court,  there 
was  no  authority  for  summoning  a  jury,  un- 
der section  4316  of  the  Code.  The  record 
shows  that  there  had  been  no  jury  summon- 
ed for  the  week  during  which  this  cause 
came  on  to  be  heard;  that  it  was  a  "nonjury" 
week  of  the  term.  The  very  contingency  ex- 
isted, provided  for  in  section  4316  of  the  Code, 
and  we  do  not  see  wherein  the  court  failed 
in  duty  in  organizing  the  Jury.  The  statute 
(Acts  1892,  03,  supra)  declares  that  the  cir- 
cuit courts  shall  be  always  open  and  in  ses- 
sion for  the  trial  of  such  cases,  and  of  the  tak- 
ing of  all  lawful  proceedings  therein. 

There  are  a  great  many  exceptions  and  as- 
signments of  error,  nearly  all  of  which  are 
purely  technical.  We  have  passed  upon  such 
as,  in  our  opinion,  deserve  the  consideration 
of  this  court  We  find  no  error  in  the  rec- 
ord of  which  appellant  can  complain.  Affirm- 
ed. 


GARNER  et  si  v.  TONET. 

(Supreme  Court  of  Alabama.  June  18,  1896.) 

Sale  or  Decedent's  Land— Evidenos  of  Neces- 
sity— Limitations— Action  oh  Sealed  Note. 

1.  Under  Code,  5  2111.  proTiding  that  an 
applicant  for  the  sale  of  land  to  satisfy  the 
debts  of  a  deceased  person  "must  show  that  the 
personal  property  of  the  estate  is  insufficient  for 
the  payment  of  the  debts,  and  such  proof  must 
be  made  by  the  deposition  of  disinterested  wit- 
nesses." the  uncontro verted  deposition  of  one 
witness  that  the  only  personal  property  the  de- 
ceased had  was  live  stock,  which  died  after  her 
death,  and  that  the  deceased  was  indebted  on 
a  note  Riven  for  the  price  of  land,  authorises  a 
decree  of  sale. 

2.  A  note  under  seal  is  not  barred  by  the 
six-year  statute  of  limitations. 

8.  Depositions  read  in  an  application  for  the 
V.18so.no.7— 11 


sale  of  land  of  a  deceased  person  may  be  con- 
troverted by  oral  evidence. 

Appeal  from  probate  court,  Jackson  coun- 
ty; William  B.  Bridges,  Judge. 

Application  by  James  A.  Toney,  adminis- 
trator, for  the  sale  of  land  of  his  Intestate. 
From  a  decree  of  sale,  Harriett  Garner  and 
another,  heirs  of  said  deceased,  appeal.  Af- 
firmed. 

On  the  20th  day  of  November,  1893,  the 
appellee,  James  A.  Toney,  as  the  adminis- 
trator of  the  estate  of  Oella  Berry,  deceased, 
filed  a  petition  in  the  probate  court  of  Jack- 
son county,  asking  for  an  order  from  said 
court  to  sell  certain  described  lands  for  the 
payment  of  the  debts  of  the  estate  of  Celia 
Berry.  This  petition  alleged,  "that  the  estate 
of  the  said  Celia  Berry  is  owing  debts  to  the 
amount  of  $300,  with  interest  from  Decem- 
ber 25,  1882,  as  per  copy  of  note  or  bond 
hereto  attached  as  Exhibit  A;  and  that  the 
personal  property  of  said  decedent  is  insuffi- 
cient for  the  payment  of  the  debts  thereof." 
This  petition  was  regular  in  every  way;  and 
upon  the  day  appointed  to  hearing  the 
cause,  the  deposition  of  two  witnesses,  Eli- 
sha  Shook  and  W.  M.  Cobb,  disinterested 
witnesses,  was  read  in  evidence.  Their  tes- 
timony is  sufficiently  stated  In  the  opinion. 
On  January  16,  1894,  the  court  granted  the 
prayer  of  the  petition,  and  ordered  that  the 
lands  described  hi  the  petition  be  sold  by 
the  petitioner  for  the  purposes  specified. 
After  the  sale,  the  administrator  reported 
the  same,  and  the  court  confirmed  said  sale, 
and  directed  a  deed  be  executed  by  said  ad- 
ministrator to  the  purchaser  at  said  sale. 
On  April  6,  1894,  Harriett  Garner  and  Jane 
Conley,  heirs  of  said  Celia  Berry,  together 
with  their  respective  husbands,  took  an  ap- 
peal from  the  decree  ordering  the  sale  of  the 
lands;  and  on  this  appeal  the  assignments 
of  error  are  directed  to  the  following  rulings 
of  the  probate  court:  (1)  The  granting  of 
the  order  of  sale.  (2)  In  not  holding  the 
claims  proven  against  the  estate  to  be  bar- 
red by  the  statute  of  limitations  of  six  years. 
(8)  In  not  holding  the  claims  proven  against 
the  estate  to  be  barred  by  the  statute  of  lim- 
itations of  ten  years.  (4)  In  holding  the 
proof  taken  by  the  depositions  of  the  wit- 
nesses Shook  and  Cobb  to  be  sufficient  to 
warrant  an  order  of  sale  of  the  land.  (5) 
In  ordering  a  sale  of  the  land. 

J.  E.  Brown,  for  appellants.  Martin  & 
Bouldin,  for  appellee. 

HARALSON,  J.  Section  2104  of  the  Code 
makes  the  provision,  that  "in  cases  of  Intes- 
tacy, lands  may  be  sold  by  the  administra- 
tor for  the  payment  of  debts,  when  the  per- 
sonal estate  is  Insufficient  therefor."  The 
jurisdictional  facts,  In  a  proceeding  of  the 
kind,  are  that  the  administrator,  in  his  ap- 
plication to  the  probate  court  to  sell  the 
lands  for  such  purpose,  shall  show,  that 
there  are  debts  of  the  intestate  to  be  paid, 
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and  that  the  personal  estate  which  he  left 
Is  Insufficient  to  pay  them.  Kent  v.  Mansel, 
101  Ala.  234,  14  South.  489;  Smith  v.  Bran- 
non,  99  Ala.  445,  12  South.  422;  Cotton  v. 
Holloway.  96  Ala.  644,  12  South.  172;  Good- 
win v.  Sims,  86  Ala.  102,  5  South.  587;  Pet- 
tus  v.  McCianahan,  52  Ala.  55.  Section  2106 
provides  for  the  making  of  the  application, 
by  whom  and  to  whom  to  be  made,  and  Its 
contents;  and  a  day  must  be  fixed  for  the 
hearing  of  the  application,  after  notice  to 
the  Interested  parties.  Section  2107.  Sec- 
tion 2111  then  provides,  that  on  the  day  ap- 
pointed for  the  hearing,  "the  applicant  must 
show  to  the  court,  that  the  personal  proper- 
ty of  the  estate  is  insufficient  for  the  pay- 
ment of  the  debts;  and  such  proof  must  be 
made  by  the  deposition  of  disinterested  wit- 
nesses, and  filed  and  recorded."  We  have 
held,  that  while  this  proof,  on  the  part  of 
the  personal  representative,  must  be  taken 
by  deposition,  the  contestants  may,  by  oral 
evidence,  controvert  the  facts  stated  in  the 
application.  Garrett  v.  Brunei-,  59  Ala.  513; 
Davis  v.  Tarver,  65  Ala.  98;  Gayle  v.  Johns- 
ton, 72  Ala.  256.  In  this  case,  there  is  no 
complaint  against  the  sufficiency  of  the  ap- 
plication, under  the  statute,  nor  of  the  full- 
ness and  correctness  of  the  decree  of  sale 
which  was  rendered  thereon  by  the  probate 
court  The  appeal  is  taken  from  that  de- 
cree, on  the  transcript  of  the  record,  with- 
out any  bills  of  exceptions.  No  errors  are 
insisted  on,  which  are  not  alleged  to  be  ap- 
parent on  the  record. 

The  assignments  of  error  question  the 
sufficiency  of  the  evidence  of  the  witnesses 
examined  by  the  administrator,  and  which 
are  found  in  the  transcript,  to  warrant  the 
decree  of  sale  of  the  lands  rendered  by  the 
probate  court  The  appellee  contends,  that 
these  depositions  are  not  a  part  of  the  record, 
and  the  decree  being  full,  correct  and  unas- 
sailable for  what  appears  on  Its  face,  and 
no  exception  having  been  taken  on  the  trial, 
as  to  the  admissibility  or  sufficiency  of  the 
evidence  introduced,  the  appellants  are  with- 
out ground  of  complaint  against  said  decree. 
But  waiving  that  question,  and  treating  the 
evidence  taken  as  properly  before  us,  there 
does  not  appear  to  be  any  error  in  the  rec- 
ord. The  testimony  of  the  witness,  Shook, 
of  itself,  is  not  sufficient  to  show  an  indebt- 
edness on  the  part  of  petitioner's  intestate, 
Celia  Berry.  He  stated  he  did  not  know  of 
his  own  personal  knowledge  of  any  debts 
against  her  estate.  Although  he  was  ac- 
quainted with  her,  he  knew  of  no  personal 
property  she  owned  at  the  time  of  her  death. 
The  witness,  Cobb,  however,  in  answer  to 
the  question  as  to  what  personal  property 
she  had  at  the  time  of  her  death,  what  it 
was  worth  and  what  became  of  it  stated, 
that  she  owned  a  cow  and  a  yearling,  and 
they  both  died  after  said  Celia  died;  and 
he  further  testified,  that  said  Celia  was  in- 
debted to  M.  A.  Clay  for  a  note  for  $300, 
given  for  the  purchase  money  of  land,  and 


that  the  same  is  unpaid.  The  note  evi- 
dencing the  debt  for  which  the  sale  of  land 
was  sought  to  pay,  is  payable  to  M.  A.  Clay 
on  the  25th  of  December,  1887,  Is  for  the 
sum  of  |300,  as  purchase  money  for  land, 
and  Imports  on  its  face  to  be  under  seal,— its 
language  being,  in  conclusion,  "as  witness 
our  hands  and  seals,  this  the  7th  Septem- 
ber, 1882."  The  evidence  of  the  witness, 
Cobb,  seems  to  establish  with  reasonable 
certainty,  the  existence  of  the  Indebtedness 
alleged  in  the  petition,  and  that  there  were 
no  personal  assets  of  the  Intestate  sufficient 
to  pay  It  The  evidence  of  one  witness  was 
sufficient  Thompson  v.  BosweU,  97  Ala. 
570,  12  South.  809. 

The  error  assigned  as  to  the  statute  of 
limitations  barring  the  debt  described  hi  the 
application,— if  the  question  is  properly  pre- 
sented,—has  no  foundation  in  fact  The 
note  described  as  owing,  purports,  as  we 
have  seen,  to  be  under  seal,  and  was  due. 
by  its  terms,  on  the  25th  of  December,  1887. 
The  petition  in  this  case  was  filed,  17th  No- 
vember, 1893,  and,  continued  until  the  15th 
of  January,  1894,  was  tried,  and  the  decree 
rendered  on  that  date.  Affirmed. 


WILLIAMS  et  aL  v.  GALLTON  et  al. 
(Supreme  Court  of  Alabama.   June  18,  1895.) 
Ohdkr— Evidence  or  Acceptance. 

1.  On  presentation  of  an  order  to  defend- 
ants for  acceptance,  defendants  retained  the  or- 
der, apparently  with  plaintiffs'  acquiescence. 
Udd,  in  an  action  to  bold  defendants  liable  as 
acceptors  thereof,  that  it  was  not  error  to  over- 
rule a  general  objection  to  the  introduction  by 
defendants  of  a  letter  purporting  to  be  the  order 
In  controversy,  and  defendants*  letter  to  plain- 
tiffs agreeing  to  pay  what  might  become  due. 

2.  On  presentation  of  an  order  by  plaintiffs 
to  defendants  for  acceptance,  defendants  denied 
owing  the  drawer  the  amount  therein  specified, 
but  admitted  a  less  indebtedness,  and  said  they 
would  pay  the  amount  "when  the  money  was 
due"  the  drawer,  and  retained  the  order  with 
the  acquiescence  of  plaintiffs.  Afterwards  de- 
fendants wrote  to  plaintiffs  that  they  would  pay 
them  "what  might  become  due"  to  the  drawer. 
Held,  that  plaintiffs  did  not  unconditionally  ac- 
cept the  order,  and  were  not  liable  thereon. 

Appeal  from  district  court  Colbert  county; 
W.  P.  Chit  wood,  Judge. 

Action  by  John  R.  Williams  and  others 
against  J.  A.  Gallyon  and  another  and  Mem- 
phis ft  Charleston  Railroad  Company  to  en- 
force a  material  man's  lien.  Defendants 
had  judgment  and  plaintiffs  appeal.  Af- 
firmed. 

J.  B.  Moore,  for  appellants.  Thos.  G.  Jones 
and  Jackson  ft  Sawtell,  for  appellees. 

COLEMAN,  J.  The  appellants  Instituted 
proceedings  to  recover  a  judgment  against  - 
Gallyon  &  Son.  and  to  enforce  a  material 
man's  Hen  for  slating  furnished  to  roof  cer- 
tain property  described  In  the  complaint  be- 
longing to  the  Memphis  ft  Charleston  Rail- 
road Company.  No  others  are  parties  de- 
fendant to  the  suit   The  case  was  tried 
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by  the  court  without  a  Jury,  and  Judgment 
rendered  for  the  defendants.  We  will  first 
consider  the  liability  of  Gallyon  &  Son  to 
the  plaintiffs.  It  appears  from  the  evidence 
that  Gallyon  ft  Son  contracted  with  the  rail- 
road company  "to  put  up  the  building";  that 
the  railroad  company  contracted  with  the 
cornice  company  to  furnish  "the  slate  neces- 
sary to  cover  the  shops  and  houses,"  and 
that  the  cornice  company,  through  J.  O. 
Banks,  its  manager,  contracted  with  the 
plaintiffs,  who  owned  a  slate  quarry  in  Vir- 
ginia, to  furnish  the  slate  for  roofing.  Un- 
der this  arrangement  the  slate  was  furnish- 
ed during  the  year  1890.  On  the  19th  of 
January,  1891,  J.  C.  Banks,  as  manager  of 
the  cornice  company,  "drew  an  order  paya- 
ble to  plaintiff  on  J.  A.  Gallyon  ft  Son,  con- 
tractors, for  the  sum  of  $2,654.94."  The  bill 
of  exceptions  states  that  this  order  was  giv- 
en "In  payment  of  the  balance  for  said  slate 
roofing."  The  order  was  sent  to  one  B.  J. 
Davis  at  Knoxvllle,  Tenn.,  where  Gallyon  & 
Son  resided,  "to  be  presented  for  acceptance 
or  payment,  or  refusal  to  pay."  The  liabili- 
ty of  Gallyon  ft  Son,  if  such  exists,  grew  out 
of  their  agreement  and  conduct  with  refer- 
ence to  this  order,  when  presented  by  Davis, 
as  the  agent  of  plaintiffs,  for  acceptance  or 
payment,  or  refusal  to  pay.  The  order  It- 
self is  not  copied  In  the  record,  and  we  are 
left  to  determine  Its  character  and  legal  ef- 
fect from  parol  evidence  admitted  without 
objection.  Davis  testifies  that  "he  took  the 
order  to  the  office  of  Gallyon  ft  Son;  that 
Gallyon  said  he  did  not  owe  Banks  that 
amount  of  money  at  that  time;  he  thought 
he  did  owe  him  between  five  and  six  hun- 
dred dollars.  He  took  the  order  and  put  it 
hi  his  safe,  and  has  never  returned  it;  said 
he  did  not  think  he  owed  more  than  five  or 
six  hundred  dollars;  said  he  would  pay  it 
when  the  money  was  due  to  Banks;  told 
his  son  not  to  pay  Banks  any  more  money." 
There  is  no  evidence  to  show  that  Gallyon 
ft  Son  were  ever  requested  to  return  the  or- 
der to  Davis  or  to  plaintiffs,  or  that  it  was 
retained  against  their  consent  The  forego- 
ing statement  is  substantially  the  testimony 
of  Davia  J.  A  Gallyon  testified  that  his 
contract  to  furnish  the  roofing  was  with 
J.  C.  Banks,  manager  of  the  cornice  works; 
that  he  did  not  know  Williams  ft  Co.  in  the 
transaction;  that  about  the  5th  or  7th  of 
February,  1891,  he  received  from  J.  C.  Banks, 
as  manager,  through  E.  J.  Davis,  an  order 
in  favor  of  Williams  ft  Go.  in  the  following 
words:  "Chatt,  Tenn.,  Jany.  19th,  1891.  J. 
A.  Gallyon  ft  Son,  Knoxvllle,  Tenn.— Gentle- 
men: We  hereby  authorize  and  request  the 
payment  of  any  and  all  money  to  Jno.  R. 
Williams  ft  Co.  that  may  hereafter  become 
due  us  for  slate  work  on  the  Sheffield  Rail- 
road shops,  until  their  claim  of  twenty-six 
hundred  and  fifty-four  and  94/100  dollars 
is  paid  for,  and  receipt  for  same  Is  In  our 
possession,  and  shall  be  shown  you  by  us,  as 
they,  John  R.  Williams  ft  Co.,  notify  you 


that  their  claim  has  been  paid;  and  charge 
same  to  us,  and  oblige.  [Signed]  Southern 
Cornice  Works,  by  J.  C.  Banks."  The  plain 
tiff  objected  to  the  introduction  of  this  let- 
ter, but  upon  what  grounds  is  not  stated. 
The  plaintiff  also  objected,  without  stating 
any  grounds  of  objection,  to  the  Introduction 
of  the  following  letter  written  by  Gallyon 
ft  Son  to  plaintiffs:  "Knoxvllle,  Tenn.,  Feb. 
7th,  1891.  J.  R.  Williams  ft  Co.-Gents:  We 
are  in  receipt  of  an  order  from  J.  C.  Banks, 
manager  Southern  Cornice  Works,  asking 
us  to  pay  what  we  may  become  due  to  him 
to  you,  which  we  agree  to  do  until  ordered 
otherwise  by  you.  [Signed]  J.  A.  Gallyon  ft 
Son."  The  order  of  the  Southern  Cornice 
Works  bears  the  same  date  as  the  order 
testified  to  by  plaintiffs,  delivered  at  the 
same  time  and  by  the  same  person,  the 
agent  for  plalntlffa  The  letter  bears  date 
the  same  time  as  the  presentation  of  the  or- 
der, and  refers  to  it  The  court  did  not  err 
in  overruling  a  mere  general  objection  to  the 
introduction  of  the  evidence.  Gallyon  fur- 
ther testified  that  he  told  Davis  that  he 
thought  he  owed  Banks  (manager)  five  or  six 
hundred  dollars;  that  upon  examination  of 
the  accounts  and  payments  made  to  the 
cornice  company,  he  ascertained  that  he  did 
not  owe  the  cornice  company  any  amount, 
and  In  fact  had  overpaid  them;  and  that  on 
the  14th  of  May.  1891,  he  notified  Williams 
ft  Co.,  by  letter,  that  there  was  nothing  due 
them.  He  further  testified  that  nothing  ever 
became  due  or  owing  the  cornice  company 
subsequently.  There  Is  no  evidence  that 
plaintiffs  sold  or  shipped  any  roofing  after 
the  5th  or  7th  of  February,  the  date  of  the 
presentation  of  the  order  by  Davis  to  Gall- 
yon ft  Son. 

We  nave  stated  substantially  all  the  evi- 
dence which  bears  upon  the  Issue  of  the  lia- 
bility of  Gallyon  ft  Son.  Our  conclusion  Is 
the  same  as  that  reached  by  the  trial  court: 
Gallyon  ft  Son  did  not  bind  themselves  un- 
conditionally to  pay  the  amount  of  the  order; 
that  the  retention  of  the  order  was  with  the 
acquiescence  and  consent  of  plaintiffs,  with 
the  understanding  that  they  were  to  pay 
plaintiffs  such  amounts  as  might  be  owing 
or  become  payable  to  the  cornice  company 
on  Its  contract  to  furnish  the  roofing;  and 
that  nothing  thereafter  became  due.  This 
result  follows,  whether  the  facts  applicable 
to  the  order  are  controlled  by  the  statutes  of 
this  state  or  otherwise.  Auerbach  v.  Pritch- 
ett,  58  Ala.  451;  Anderson  v.  Jones  (Ala.) 
14  South.  871;  Code,  88  1766,  1770.  The 
plaintiffs  not  being  entitled  to  recover  a 
judgment  against  Gallyon  ft  Son,  there  was 
no  basis  to  enforce  a  material  man's  Hen 
upon  the  buildings  or  land  described  In  the 
complaint  We  would  not  be  understood  as 
holding  that  plaintiffs'  statement  was  filed 
within  the  time  prescribed  by  statute  to  en- 
title them  to  a  Hen,  but,  under  the  view 
taken  of  the  evidence,  it  Is  unnecessary  to 
consider  this  question.  Affirmed. 
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NEW  ENGLAND  MORTGAGE  SECURITY 
CO.  v.  PAYNE. 

(Supreme  Court  of  Alabama.    June  18,  1895.) 

Acknowledgment  bt  Wifb— Validity— Impeach- 
ment bt  Parol— Foreclosure  or  Mortgage. 

1.  The  acknowledgment  by  a  married  wo- 
man of  a  mortgage  of  her  homestead  before  a 
justice  out  of  his  own  county  renders  the  mort- 
gage roid. 

2.  The  fact  that  a  married  woman  acknowl- 
edged a  mortgage  of  her  homestead  before  a 
justice  out  of  his  own  county  may  be  shown  by 
parol,  though  it  appears  on  the  face  of  the  in- 
strument that  such  acknowledgment  was  taken 
before  him  in  his  own  county. 

3.  The  fact  that  a  husband  told  a  mortgagee 
of  his  homestead  that  the  acknowledgment  of 
his  wife  was  taken  before  a  justice  of  the  peace 
in  his  own  county  will  not  estop  him  from  show- 
ing by  parol  that  the  acknowledgment  was  taken 
before  the  justice  out  of  his  county. 

4.  Where  land  covered  by  a  mortgage  in- 
cludes a  homestead,  the  fact  that  the  mortgage, 
as  to  the  homestead,  is  void  because  the  acknowl- 
edgment of  the  wife  was  taken  before  a  justice 
of  the  peace  out  of  his  own  county  does  not  ren- 
der it  void  as  to  the  rest  of  the  land. 

5.  Where,  in  an  action  to  foreclose  a  mort- 
gage, the  defendant  allows  the  mortgage,  with- 
out objection,  to  be  put  in  evidence,  and  by  his 
testimony  proves  the  execution  thereof,  he  can- 
not thereafter  urge  its  exclusion  on  the  ground 
that  it  has  not  been  proved  as  required  by  law. 

Appeal  from  circuit  court,  Marshall  coun- 
ty; James  A.  Bllbro,  Judge. 

This  was  a  statutory  action  of  ejectment, 
brought  by  the  appellant,  the  New  England 
Mortgage  Security  Company,  against  the  ap- 
pellee, William  E.  Payne,  to  recover  400 
acres  of  land,  which  was  specifically  de- 
scribed In  the  complaint.  The  transcript 
contains  three  replications  filed  by  the  plain- 
tiff to  a  special  plea  of  defendant;  but  this 
plea  is  not  set  out  In  the  transcript.  These 
replications  were  demurred  to,  and  the  de- 
murrers thereto  were  sustained;  whereupon 
issue  was  joined  on  the  plea  of  the  general 
issue.  The  plaintiff  claimed  title  through  a 
mortgage,  which  had  been  executed  by  the 
defendant  and  his  wife  to  the  plaintiff,  and 
which  had  been  duly  foreclosed  for  the  fail- 
ure to  pay  the  mortgage  debt;  the  plaintiff 
becoming  the  purchaser  at  the  foreclosure 
sale.  This  mortgage  was  executed  by  the 
defendant  and  his  wife  at  then*  home  in  Mar- 
shall, and  the  acknowledgments  of  their 
signatures  were  taken  by  one  D.  A.  Holland, 
a  justice  of  the  peace  in  and  for  Blount 
county;  but  both  the  acknowledgment  of 
W.  E.  Payne,  and  the  separate  acknowledg- 
ment of  his  wife,  purported  to  have  been 
taken  In  Blount  county.  The  plaintiff  in- 
troduced in  evidence  the  mortgage,  and  also 
testimony  showing  that  the  same  had  been 
duly  foreclosed  by  a  sale  under  authority 
conferred  thereby,  and  that  plaintiff  had  be- 
come the  purchaser.  The  evidence  for  the 
defendant  went  to  establish  the  contention 
of  the  mortgage  being  Improperly  acknowl- 
edged, and  that  1G0  acres  of  the  land  in- 
cluded In  said  mortgage  constituted  the  de- 
fendant's homestead.    The  rulings  of  the 


trial  court  on  the  evidence  are  lufEiclenuy 
stated  in  the  opinion.  Upon  the  Introduc- 
tion of  all  the  evidence,  the  court  refused  to 
give  the  general  affirmative  charge  in  favor 
of  the  plaintiff,  but  gave  such  a  charge 
at  the  request  of  defendant  in  his  favor; 
and  to  each  of  these  rulings  the  plaintiff 
separately  excepted.  There  was  judgment 
for  defendant.  The  plaintiff  appeals,  and 
assigns  as  error  the  rulings  of  the  trial 
court  on  the  pleadings  and  on  the  evidence 
and  the  refusal  to  give  the  charge  asked  by 
it,  and  giving  the  charge  requested  by  the 
defendant.  Reversed. 

Caldwell  Bradshaw  and  Jas.  E.  Webb,  for 
appellant    O.  D.  Street,  for  appellee. 

HARALSON,  J.    1.  The  case  was  tried  on 
the  plea  of  the  general  Issue.    There  seems 
to  have  been  a  special  plea  interposed,  to 
which  plaintiff  filed  three  replications,  but 
what  that  plea  was,  we  are  not  definitely 
informed.    The  first  replication  purports  to 
be  one  to  a  plea,  "denying  that  the  plaintiff, 
at  the  commencement  of  this  action  was 
seised  of  the  legal  title  to  the  land  described 
In  the  complaint"    They  each  proceed  upon 
the  idea,  that  defendant  had  pleaded  in  one 
or  more  pleas,  that  the  lands  mortgaged  lay 
in  Marshall  county,  and  that  while  the  mort- 
gage purports  to  have  been  acknowledged 
before  a  justice  of  the  peace  hi  Blount  coun- 
ty, yet  In  fact  It  was  acknowledged  In  Mar- 
shall, before  a  justice  of  the  peace  of  Blount 
county,  who  went  Into  the  former  county, 
to  take  its  acknowledgment  and  that,  there- 
fore, It  was  void;  for,  the  force  of  the  pleas, 
If  true,  is  sought  to  be  avoided  by  the  aver- 
ments in  the  replications,  that  the  defend- 
ant represented  to  plaintiff,  at  the  time  the 
loan  was  made,  that  the  mortgage  was  exe- 
cuted In  Blount,  and  he  was  estopped  to  de- 
ny that  fact    The  replications  also  convey 
the  suggestion,  that  the  special  plea  or  pleas 
contained  the  defense,  that  the  binds  mort- 
gaged were  the  homestead  of  the  defendant 
and  the  mortgage  was  void,  since  the  wife 
of  defendant  acknowledged  the  same  sep- 
arate and  apart  from  her  husband.  In  Mar- 
shall county,  before  a  justice  of  the  peace 
appointed  for  and  residing  in  Blount  county, 
who  came  to  the  former  county  to  take  such 
acknowledgment.    It  Is  Impossible  to  pass 
Intelligently  on  the  demurrers  to  the  repli- 
cations to  the  special  pleas,  without  having 
the  pleas  before  us,  and  we  decline  to  under- 
take it  further  than  to  repeat  what  we  have 
heretofore  decided,  that  if  a  Justice  of  the 
peace  for  one  county  goes  out  of  Ms  own 
Into  another  county  and  takes  the  acknowl- 
edgment of  a  married  woman  to  a  deed 
purporting  to  convey  her  homestead,  the 
conveyance  would  be  void  as  to  the  home- 
stead.   It  Is  competent  to  show  this  fact  by 
parol,  though  it  may  appear  to  the  contrary 
on  the  face  of  the  acknowledgment;  and 
tne  representations  of  the  defendant  that  it 
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was  acknowledged  in  the  county  of  the  resi- 
dence of  the  justice  of  the  peace  would  not 
estop  him  from  proving  by  parol  that  the 
acknowledgment  was  taken  in  another  coun- 
ty. Edinburgh  Am.  Land  Mortg.  Go.  v.  Peo- 
ples (Ala.)  14  South.  656. 

2.  The  mortgage  was  on  400  acres  of  land. 
It  purports  to  have  been  executed  in  the 
presence  of  two  witnesses,  besides  having 
been  acknowledged  before  a  Blount  county 
justice  of  the  peace.  The  defendant  did  not 
pretend  to  set  up  any  defense  to  more  than 
160  acres  of  the  land,  and  to  that,  on  the 
ground  that  the  mortgage  had  not  been  ac- 
knowledged by  his  wife  in  the  manner  re- 
quired by  statute  to  pass  the  homestead. 
As  against  a  recovery  for  the  balance,— ad- 
mitting his  homestead  claim,— he  has  said 
nothing,  except  to  claim  that  if  the  mort- 
gage was  void  as  to  the  homestead,  it  would 
be  as  to  the  other  240  acres.  But  such  is 
not  the  law.  It  would  not  sanction  a  claim 
so  unjust.  Strauss  v.  Harrison,  79  Ala.  324, 
327. 

3.  The  defendant,  Payne,  testified  for  him- 
self that  the  papers,— mortgage  and  notes,— 
were  executed  by  himself  and  wife  at  his 
house  in  Marshall  county,  and  it  was  there, 
that  their  acknowledgments  to  them  were 
taken  before  the  justice  of  the  peace  from 
Blount  county.  The  plaintiff  moved  to  ex- 
clude the  statement  of  the  witness,  "as  to 
the  residence  of  the  justice  of  the  peace,  and 
as  to  where  the  acknowledgments  were  tak- 
en, on  the  ground  and  for  the  reason,  that 
the  same  contradicts  and  varies  written  tes- 
timony on  file  in  the  cause;  because  the 
statements  of  the  witness  show  that  Payne 
and  his  wife  appeared  before  the  justice  of 
tne  peace  for  the  purpose  of  acknowledging 
their  signature  to  said  mortgage,"  and  did 
acknowledge  it,  and  the  certificate  of  the 
Justice  importing  verity  could  not  be  con- 
tradicted or  varied  by  parol  evidence,  and 
because  defendant  is  estopped  to  deny  the 
validity  of  the  mortgage  and  the  certificate 
of  the  justice  taking  the  acknowledgment 
The  court  overruled  the  motion  to  exclude. 
As  for  the  objections  raised,  there  was  no 
error  In  overruling  the  motion.  It  was  com- 
petent to  show  by  parol,  that  the  justice 
who  took  the  acknowledgment  in  Marshall 
county  lived  in  Blount  Edinburgh  Am. 
Land  Mortg.  Co.  v.  Peoples,  supra. 

4.  After  this,  the  defendant  moved  the 
court  to  exclude  the  mortgage  which  had 
already  been  read  in  evidence,  without  ob- 
jection on  the  part  of  defendant  on  the 
ground  that  the  same  had  not  been  proved 
as  required  by  law,  and  was  illegal  evi- 
dence, which  motion  was  sustained  against 
the  objection  and  exception  of  the  plaintiff. 
In  this  ruling,  the  court  erred.  There  were 
240  acres  of  the  land,  as  to  which,  as  we 
have  seen,  the  defendant  offered  no  defense; 
and  he  had  sworn  voluntarily,  that  he  and 
his  wife  had  executed  the  mortgage.  In 


the  beginning,  the  plaintiff  had  been  al- 
lowed without  objection,  to  introduce  the 
mortgage,  without  proving  its  execution. 
If  objection  had  been  raised,  the  plaintiff 
would  have  been  required  to  prove  its  exe- 
cution by  one  of  the  two  subscribing  wit- 
nesses, if  living,  competent  and  within 
reach  of  the  court  Russell  v.  Walker,  73 
Ala.  817;  Askew  v.  Steiner,  76  Ala.  221; 
Coleman  v.  State,  70  Ala.  60.  But  the  de- 
fendant waived  this  right,  and  testifying 
for  himself,  proved  the  execution  of  the 
mortgage.  For  the  errors  suggested  the 
judgment  of  the  court  below  is  reversed. 
Reversed  and  remanded. 


BRIDGEPORT  LUMBER  CO.  v.  LADD. 
(Supreme  Court  of  Alabama.  June  18,  1886.) 
Appeal — Record. 
A  conclusion  and  finding  cannot  be  re- 
viewed, they  not  appearing  in  toe  bill  of  excep- 
tions, and  the  record  showing  no  reservation  of 
an  exception  to  the  conclusion  or  judgment 

Appeal  from  city  court  of  Bridgeport;  Wil- 
liam L.  Stephens,  Judge. 

Assumpsit  by  V.  D.  Ladd  against  the 
Bridgeport  Lumber  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

J.  E.  Brown,  for  appellant 

McCI^ElLAN,  J.  This  cause  was  tried 
by  the  city  court  without  Jury.  The  present 
appeal  Is  intended  to  present  for  review  the 
conclusion  and  finding  of  the  judge  of  the 
city  court  on  the  evidence.  The  record  be- 
fore us  contains  the  pleadings  and  judgment 
and  a  statement  of  the  evidence,  which  state- 
ment is  called  a  "bill  of  exceptions."  But 
this  so-called  "bill  of  exceptions"  does  not 
show  what  the  conclusion  and  finding  of  the 
court  was;  and  in  it  nor  in  the  judgment 
nor  elsewhere  in  the  transcript  there  is  no 
reservation  of  any  exception  whatever  to  the 
conclusion  or  judgment  of  the  court  On  this 
state  of  the  record,  we  are  without  authority 
to  revise  said  conclusion  and  judgment  Wil- 
liams v.  Iron  Co.  (Ala.)  17  South.  617.  If  this 
were  otherwise  we  are  not  prepared  to  say 
the  trial  court  erred  in  the  judgment  render- 
ed. The  testimony  was  taken  orally  before 
the  judge.  It  is  directly  conflicting,  and,  as 
presented  here,  is  pretty  evenly  balanced. 
If  it  were  conceded  that  on  the  evidence,  as 
written  down  In  this  transcript  the  court 
should  have  found  for  the  defendant  as  upon 
a  preponderance  of  testimony,  we  cannot 
know  but  that  the  other  evidence  in  the 
case,  the  appearance  and  manner  of  the  wit- 
nesses upon  the  stand,  which  has  not  been, 
and  cannot  be,  brought  before  us,  was  of  a 
character  to  create  a  satisfying  preponder- 
ance in  favor  of  the  plaintiff.  Woodrow  v. 
Hawving  (Ala.)  16  South.  720,  affirmed. 

BRICK  ELL.  C.  J.,  not  sitting. 
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GOODLOE  v.  MEMPHIS  &  O.  R.  CO. 
(Supreme  Court  of  Alabama.    June  19,  1885.) 

Carriers— Injury  to  Passbxgbb— Torts  of 
Servant. 

At  a  station  platform  on  defendant's 
road,  one  of  defendant's  servants,  while  en- 
gaged in  a  playful  scuffle,  was  unintentionally 
pushed  against  plaintiff,  who  had  purchased  a 
ticket,  and  was  preparing  to  go  upon  the  train, 
thereby  causing  him  to  fall  from  the  platform 
and  sustain  injuries.  Hdd,  that  the  conduct  of 
defendant's  employes  was  not  fairly  incident  to 
their  employment,  and  defendant  was  therefore 
not  liable. 

Appeal  from  circuit  court,  Colbert  county; 
H.  C.  Speake,  Judge. 

Action  by  J.  C.  Goodloe  against  Memphis  & 
Charleston  Railroad  Company  for  personal  in- 
juries. There  was  judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

This  was  an  action  on  the  case,  brought 
by  the  appellant,  J.  C.  Goodloe,  against  the 
appellee,  the  Memphis  &  Charleston  Railroad 
Company,  and  sought  to  recover  damages  for 
personal  Injuries,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant,  or  its 
servunts  or  employes.  The  ground  of  com- 
plaint against  the  defendant  is  thus  stated 
in  plaintiff's  complaint:  "The  plaintiff  be- 
came and  was  a  passenger  of  and  on  the  rail- 
road of  the  defendant,  and  thus  being  a  pas- 
senger of  the  defendant,  the  defendant,  by 
its  servants,  without  any  cause  or  necessity 
therefor,  and  contrary  to  its  duty  to  the  plain- 
tiff, did  assault  the  plaintiff,  and  with  vio- 
lence did  push  him,  so  that  he  was  pushed 
and  thrown  from  the  platform  of  the  station 
at  said  Btatiou  of  Tuscumbia,  over  which 
plaintiff  was  walking  to  take  passage  on  the 
train  then  about  to  leave  said  station  in  the 
direction  of  Barton,  a  station  on  said  railroad, 
where  the  plaintiff  as  such  passenger  was 
then  going,  and  was  thereby  thrown  with  vio- 
lence to  the  ground,  and  the  plaintiff's  leg 
was  broken,  and  the  plaintiff  alleges  that  said 
injury  was  caused  by  the  negligence  of  the 
defendant"  The  facts  bearing  upon  the 
only  question  considered  by  the  court  on  the 
present  appeal,  are  sufficiently  stated  in  the 
opinion.  There  were  several  other  rulings  to 
which  exceptions  were  reserved;  but  it  is  not 
deemed  necessary  to  set  them  out.  Upon  the 
Introduction  of  all  the  evidence,  the  court,  at 
the  request  of  the  defendant,  gave  the  gen- 
eral affirmative  charge  in  its  behalf;  and 
to  the  giving  of  this  charge  the  plaintiff  duly 
excepted.  There  was  judgment  for  the  de- 
fendant, and  the  plaintiff  appeals,  and  as- 
signs as  error,  among  other  rulings  of  the  trial 
court,  the  giving  of  the  general  affirmative 
charge  In  favor  of  the  defendant 

Jackson  &  Sawtelle  and  Jos.  H.  Nathan, 
for  appellant  Humes,  Shaffey  &  Speake, 
for  appellee, 

HARALSON,  J.  We  examine  the  single 
question  presented  by  the  defense  and  alone 


considered  by  the  appellant,— that  the  de- 
fendant is  not  guilty,  for  the  reason,  that  the 
injury  complained  of  was  not  inflicted  on 
plaintiff  by  the  defendant's  servants  or  em- 
ployes, while  they  were  acting  within  tht 
range  but  outside  of  the  authority  conferred 
by  defendant  on  them.  Other  errors  as- 
signed are  not  Insisted  on  In  the  argument 
filed,  and  are,  therefore,  treated  as  waived. 
The  question  presented  has  been  well  consid- 
ered by  this  and  many  other  courts.  It  was 
recently  before  us  In  the  case  of  Lampkin  v. 
Railroad  Co.,  17  South.  448,  in  which,  as  the 
result  of  the  authorities  there  cited,  it  was 
stated,  as  the  well-settled  rule,  that  the  car- 
rier's obligation  was  to  protect  Its  passengers 
against  the  violence  and  insults  of  its  own 
servants  and  of  strangers  and  copassengers; 
that  a  contract  exists  between  a  common 
carrier  and  its  passengers,  to  use  all  reason- 
able exertion  to  protect  them  from  Injury 
from  fellow  passengers,  and  Its  agents,  In 
charge  of  the  train.  In  an  earlier  case.  It 
was  said,  that  "the  clearly  established  doc- 
trine now  is,  that  railroad  corporations  are 
liable  for  all  acts  of  wantonness,  rudeness  or 
force,  done  or  caused  to  be  done  by  their 
agents  or  employes,  if  done  in  and  about  the 
business  or  duties  assigned  to  them  by  the 
corporation;  and  the  rule  of  vindictive  or 
punitive  damages  against  such  corporations 
for  abuse  by  their  employes  of  the  duties 
and  powers  confided  to  them,  Is  the  same  as 
that,  which  applies  to  natural  persons,  whc 
are  guilty  of  such  misconduct  It  Is  confined, 
however,  to  abuses  perpetrated  in  the  line  of 
duties  assigned  to  them,  and  does  not  extend 
to  any  tort  wantonness  or  wrongful  act  the 
employes  may  commit  In  matters  not  connect- 
ed with  the  service  of  the  railroad  corpora- 
tion. In  the  line  of  their  assigned  duties, 
they  stand  in  the  place  of  the  corporation; 
without  that  line,  the  corporation  is  bound  by 
nothing  they  may  do."  Railroad  Co.  v.  Whit- 
man, 79  Ala.  325.  The  same  principle  had  been 
differently  but  very  clearly  expressed  In  Gil- 
liam v.  Railroad  Co.  70  Ala.  268,— "that  if  the 
employe,  while  acting  within  the  scope  of  the 
authority  of  the  employment,  do  an  act  Inju- 
rious to  another,  either  through  negligence, 
wantonness,  or  intention,  then  for  such  abuse 
of  authority  conferred  upon  him,  or  implied 
in  his  employment,  the  master  or  employer  is 
responsible  in  damages  to  the  person  thus  in- 
jured. But  if  the  agent  go  beyond  the  range 
of  his  employment  or  duties,  and  of  his  own 
will  do  an  unlawful  act  injurious  to  another, 
the  agent  is  liable,  but  the  master  Is  not" 
The  principle  settled  in  these  and  many  other 
similar  adjudications  is  not  disputed,  but  Its 
application  to  the  cases  as  they  occur,  gives 
rise  to  continued  disputations.  What  is  meant 
by  the  words,  "while  acting  within  the  range 
of  the  authority  of  the  employment  of  the 
servant,"  Is  made  the  ground  for  contention 
in  each  case.  But,  that  seems,  also,  to  be 
well  settled  on  authority,  and  while  It  is  of- 
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ten  a  matter  of  nice  adjustment  to  the  facts  of 
a  case,  it  has  been  made  clear  enough,  not  to 
be  of  very  difficult  application.  It  is  said, 
en  the  point  under  consideration,  that  the  rule 
of  the  responsibility  of  the  master  for  the  acts 
of  his  servants,  "does  not  apply  simply  from 
the  circumstance  that  at  the  time  when  the 
injury  is  Inflicted  the  person  inflicting  it  was 
in  the  employment  of  another;  but  that,  in 
order  to  make  the  master  liable,  the  act  in- 
flicting the  Injury  must  have  been  done  in 
pursuance  of  an  express  or  implied  authority 
to  do  it  That  la,  it  must  be  an  act  which  is 
fairly  Incident  to  the  employment;  in  other 
words,  an  act  which  the  master  has  set  in 
motion.  *  •  •  And  generally,  where  the 
Injury  results  from  the  execution  of  the  em- 
ployment, the  master  is  liable."  2  Wood, 
it.  R.  f  316.  In  explanation  of  the  rule,  this 
court  long  ago  held,  as  the  result  of  the  au- 
thorities examined  and  cited,  that  wnen  the 
servant  is  in  the  performance  of  his  mas- 
ter's orders,  or  authorized  acts,  and  In  the  do- 
ing thereof,  conducts  himself  so  negligently 
or  unskillfuHy  that  injury  results  to  another, 
then  the  doctrine  of  respondeat  superior  ap- 
plies, and  the  master  will  be  liable  in  an  ac- 
tion on  the  case;  but  that,  for  the  acts  of  the 
agent,  willfully  and  intentionally  done,  with- 
out the  command  and  authorization  of  the 
master,  the  servant,  and  not  the  master  is  lia- 
ble; and  that  the  rule  has  no  application 
when  the  servant  actually  wills  and  intends 
the  injury,  or  steps  aside  from  the  purpose  of 
the  agency  committed  to  him,  and  Inflicts  an 
independent  wrong.  Cox  v.  Keahey,  36  Ala. 
340.  So,  we  find  it  held,  that  where  a  slave, 
being  a  passenger  on  a  steamboat,  was 
wounded  by  a  gun  negligently  discharged 
by  the  second  engineer  of  the  boat,  the  cap- 
tain, in  an  action  against  him  for  the  injury, 
was  held  not  to  be  liable,  because  the  dis- 
charge of  the  gun  by  the  engineer,  was  not 
an  act  done  in  the  course  of  his  employment, 
or  m  the  discharge  of  any  duty  connected 
with  the  service.  McClenaghan  v.  Brock,  6 
Rich.  Law,  17.  And,  where  a  servant  em- 
ployed to  light  fires  in  a  house,  lighted  furze 
and  straw,  in  order  to  clean  a  chimney  that 
smoked,  and  the  house  caught  fire  therefrom 
and  was  destroyed,  it  was  held,  that  the 
act  of  cleaning  the  chimney  in  the  manner 
stated,  was  one  outside  the  scope  of  her  em- 
ployment, and  the  master  was  not  liable. 
McKenzle  v.  McLeod,  10  Bing.  3S5.  And 
still  again,  in  a  recent  case,  where  an  em- 
ploye, who  being  behind  in  his  accounts,  was 
suspected  of  setting  fire  to  the  building  in 
which  he  was  employed,  In  order  to  destroy 
the  evidence  of  his  default,  we  said,  that 
there  was  no  evidence  tending  to  show,  if 
the  employe  did  set  fire  to  the  building,  that 
tt  was  a  negligent  act  of  his,  done  while  in 
the  performance  of  his  duty;  and  that,  If  he 
did  It  at  all.  It  was  his  own  tortious,  wicked 


act,  done  outside  the  line  of  his  employment, 
in  which  the  defendant  did  not  participate, 
or,  afterwards,  in  any  manner  ratify,  and  for 
which  it  was  not  in  any  manner  responsible. 
Collins  v.  Railroad  Co.  (Ala.)  16  South.  142. 

In  the  case  before  us,  the  evidence  shows, 
that  the  appellant  purchased  a  ticket  at  Tus- 
cumbla,  from  the  defendant  company,  to  go  as 
a  passenger  on  its  train  to  his  home  at  Bar- 
ton, and  tarried  in  the  waiting  room  until  the 
arrival  of  the  train,  when  he  left  the  waiting 
room,  went  on  the  platform  along  the  side  of 
the  train,  and  proceeded  to  the  point,  at 
which  he  could  enter  the  passenger  coach, 
and  when  near  the  entrance  of  the  coach,  as 
he  expressed  It,  he  "was  struck  against,  quar- 
tering on  his  back  and  shoulder  with  such 
force  as  to  knock  or  push  him  off  the  plat- 
form on  the  south  side  of  it,  and  fell  to  the 
ground  breaking  bis  left  leg,"  etc.  McCor- 
mlck,  a  witness  for  defendant,  testified,  that 
he  was  supervisor  of  the  middle  division  of 
the  defendant's  railroad,  from  Corinth  to  De- 
catur, and  was  going  over  his  division  on  the 
train  which  plaintiff  was  about  to  enter  when 
he  was  hurt;  that  he  had  nothing  to  do  with 
the  train  as  an  employe;  that  he  had  gotten 
off  on  Its  arrival,  and  gone  to  the  train  dis- 
patcher's office  to  see  if  he  had  any  message 
for  him,  and  on  his  return,  he  found  Mr.  Por- 
terfield,  the  roadmaster  of  defendant,  and 
Mr.  Jones,  the  sleeping-car  conductor,  in  con- 
versation with  each  other,  on  the  platform. 
Mr.  Porterfleld  asked  witness,  if  he  had  ever 
met  Mr.  Jones,  to  which  witness  made  a 
playful  remark,  to  the  effect  that  he  did  not 
want  to  know  him,  at  the  same  time  making 
a  lick  at  him  with  his  hand,  when  Jones  threw 
up  his  hand,  as  if  to  ward  off  the  blow,  and 
knocked  or  pushed  witness  against  the  plain- 
tiff, which  caused  him  to  fall  off  the  platform, 
and  injure  himself.  Jones,  the  Pullman  con- 
ductor, gave  substantially  the  same  account 
of  the  transaction.  There  was  no  evidence, 
that  either  had  ill  will  towards  plaintiff,  or 
Intended  to  do  him  any  harm.  McCormlck 
knew  him  well  and  was  friendly  with  him, 
and  Jones  did  not  know  him  at  all.  The  evi- 
dence also  shows,  that  McCormlck  and  Jones 
were  friends,  and  what  occurred  between 
them  was  in  sport  What  these  parties  did 
to  cause  plaintiff's  Injury,  was  not  In  the  line 
of  their  respective  engagements,  or  that  of 
either  of  them,  to  their  employer;  It  was  not 
fairly  incidental  to  their  employment;  It  was 
not  done  In  pursuance  of  an  express  or  Im- 
plied authority  from  the  master  to  do  It;  It 
was  the  result  of  the  conduct  of  these  em- 
ployes who.  In  the  commission  of  the  injuri- 
ous act,  however  innocently  done,  had  stepped 
aside  from  the  purposes  of  the  agency  com- 
mitted to  them,  and  inflicted  an  Independent 
wrong  on  the  plaintiff;  and  they,  If  anybody, 
and  not  the  defendant  company,  are  liable 
for  It  Affirmed. 
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RAISIN  FERTILIZER  00.  v.  BELL  et  al. 

(Supreme  Court  of  Alabama.    Jane  14,  1895.) 

Action   TO  Redeem  from  Mortgage  —  When 
Maintain ed — Pakti es — J ddomkkt  Libs  on 
Surplus  Monet  Paid  a  Moktgagkb. 

1.  Where  a  mortgage  Is  assigned,  a  subse- 
quent judgment  plaintiff  and  Hen  holder  may 
maintain  a  bill  against  the  mortgagor  and  as- 
signee to  redeem  from  the  mortgage,  and  for  a 
decree  directing  a  sale  of  the  land,  and  that 
the  surplus  over  and  above  the  mortgage  be  ap- 
plied on  the  judgment 

2.  The  holder  of  a  Hen  on  land  subject  to 
the  lien  of  a  prior  mortgage  has  no  lien  on  mon- 
ey paid  by  the  mortgagor  to  the  assignee  of  the 
mortgage  in  excess  of  the  amount  due  on  such 
mortgage. 

3.  M.,  the  assignee  of  a  mortgage,  took  from 
the  mortgagor  a  new  mortgage  on  the  same  and 
other  property,  and  afterwards  assigned  the  lat- 
ter mortgage  to  the  mortgagor's  wife.  Edd, 
that  M.  was  not  a  proper  party  defendant  to  a 
bill  by  the  holder  of  a  judgment  lien  which  was 
junior  to  the  first  mortgage,  against  the  mortga- 
gor and  his  wife,  to  redeem  from  the  mortgage 
and  enforce  the  lien  of  the  judgment 

Appeal  from  chancery  court,  Coffee  county; 
Jere  N.  Williams,  Chancellor. 

Bill  by  the  Raisin  Fertilizer  Company 
against  J.  T.  Bell,  Mary  J.  Bell  (bis  wife), 
J.  C.  Bell,  and  H.  L.  Martin,  to  redeem  from 
a  mortgage,  and  for  other  relief.  From  a 
judgment  sustaining  separate  demurrers  of 
Bell  and  wife  and  H.  L.  Martin,  complain- 
ant appeals.  Reversed  as  to  Bell  and  wife. 
Affirmed  as  to  Martin. 

The  facts,  as  averred  in  the  bill,  upon 
which  complainant  seeks  relief,  are  as  fol- 
lows: On  February  20,  1892,  J.  T.  Bell  and 
his  wife.  Mary  J.  Bell,  mortgaged  all  their 
property  to  the  Merchants*  &  Planters'  Bank 
of  Ozark,  Ala.,  to  secure  an  indebtedness  due 
to  the  bank.  On  January  2,  1893.  H.  L. 
Martin  paid  said  mortgage  given  to  the 
bank,  and  had  the  same  transferred  to  him. 
At  the  same  time  the  said  H.  L.  Martin  had 
executed  to  him  by  the  same  mortgagors 
another  mortgage  conveying  the  same  and 
other  property.  In  the  fall  of  the  year  of 
1893,  Mary  J.  Bell  paid  the  mortgage  exe- 
cuted to  said  Martin,  and  had  the  same 
transferred  to  her.  On  April  6,  1892,  the 
Raisin  Fertilizer  Company  recovered  a  Judg- 
ment in  the  circuit  court  of  Geneva  county 
against  J.  T.  Bell  and  J.  C.  Bell;  and  on 
April  18,  1892,  said  Judgment  was  recorded 
in  the  office  of  the  probate  Judge  of  Coffee 
county,  where  the  property  conveyed  in  the 
mortgages  was  situated.  Execution  was  is- 
sued on  this  Judgment,  and  returned  "No 
property  found";  and  thereupon  the  said 
Raisin  Fertilizer  Company  filed  the  present 
bill.  Aside  from  the  facts  stated  above,  the 
complainant  averred  that  by  the  registra- 
tion of  its  judgment  against  J.  T.  Bell  and 
J.  C.  Bell,  it  acquired  a  lien  on  all  the  prop- 
erty they  owned  at  the  time  of  said  registra- 
tion, or  have  acquired  since;  that  "said  de- 
fendant J.  T.  Bell  Is  the  owner  and  in  pos- 
session of  the  property  described  in  the  two 
mortgages  above  referred  to,  and  orator  is 


entitled  to  enforce  his  lien  In  this  court 
Orator  admits  that  the  lien  acquired  by  the 
mortgage  to  the  Planters'  St  Merchants' 
Bank  by  said  Bell  and  his  wife,  is  superior 
to  that  of  orator;  but  such  superiority  ex- 
tends only  to  the  amount  due  by  said  J.  T. 
Bell  and  wife  to  said  bank  at  the  time  of  the 
transfer  to  R  L  Martin;  •  *  •  and  or- 
ator hereby  offers  to  redeem  the  said  prop- 
erty conveyed  by  the  said  mortgage  to  the 
said  bank,  and  to  said  Martin,  and  to  pay 
such  amount  as  may  be  necessary  for  that 
purpose,  and  in  this  connection  offers  to  do 
and  abide  the  decision  of  this  court"  Tbe 
bill  further  averred:  "That  after  the  trans- 
fer of  said  mortgage  from  the  bank  to  EL 
L.  Martin,  the  said  Bell  made  large  pay- 
ments thereon,  more  than  sufficient  to  satisfy 
the  amount  due  the  bank  at  the  time  of  the 
transfer  to  the  said  Martin;"  that  the  com- 
plainant was  entitled  to  such  sums  of  money 
so  paid,  over  and  above  the  amount  due  tbe 
bank ;  "and  that  said  Martin  should  be  requir- 
ed to  account  therefor."  The  prayer  of  the  biU 
was  that  the  lien  acquired  by  the  complain- 
ant by  the  registration  of  its  said  Judgment 
against  J.  T.  and  J.  O.  Bell  be  enforced;  and 
the  property  conveyed  in  the  two  mortgages 
referred  to  be  sold,  and  from  the  proceeds  of 
said  sale  such  amount  as  was  due  the  bank 
be  paid,  and  then  the  amount  due  complain- 
ant be  paid;  and,  further,  that  It  be  referred 
to  the  register  to  ascertain  the  amount  paid 
by  J.  T.  Bell  to  H.  L.  Martin,  over  and 
above  the  amount  due  to  the  bank  at  the 
time  of  the  transfer  of  the  mortgage  to  Mar- 
tin; and  that  said  H.  L.  Martin  be  required 
to  account  therefor.  The  respondents  de 
murred  to  this  bill,  assigning  in  many  ways 
the  ground  that  the  bill  contained  no  equity, 
and  that  complainant  was  not  entitled  to  the 
relief  prayed  for.  The  defendant  H.  L.  Mar- 
tin also  demurred  to  the  bill  on  the  ground 
that  he  was  not  a  proper  party  defendant 
having  sold  and  transferred  all  bis  right,  ti- 
tle and  interest  in  the  property  Involved  in 
the  controversy.  On  the  submission  of  this 
cause  on  the  demurrers,  the  chancellor  de 
creed  that  the  demurrers  were  well  taken, 
sustained  them,  and  ordered  the  bill  dismiss- 
ed. The  complainant  appeals  from  this  in- 
terlocutory decree,  and  assigns  the  same  as 
error. 

J.  J.  Morris  and  M.  E.  Milllgan,  for  appel- 
lant   H.  L.  Martin,  for  appellees. 

HARALSON,  J.  There  can  be  no  question 
as  to  the  rights  of  the  complainant  as  a 
Judgment  creditor  of  J.  T.  Bell,  with  a  re- 
turn of  execution  "No  property  found,"  to 
reach  any  interest  he  had  in  the  property,  to 
redeem  the  mortgages  of  himself  and  wife 
to  the  bank  and  to  EL  L.  Martin.  Bingham 
v.  Vandegrift,  93  Ala.  283,  9  South.  280; 
Cramer  v.  Watson,  73  Ala.  127;  Lehman  v. 
Collins,  69  Ala.  127.  So,  a  bill  in  equity 
will  lie  for  the  enforcement  of  the  lien  kept 
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alive  by  the  record  of  the  judgment  against 
him,  when  there  Is  any  obstacle  In  the  way 
of  Its  enforcement  at  law,  rendering  It  neces- 
sary to  resort  to  equity  to  give  the  lien  force 
and  effect  Enslen  v.  Wheeler,  98  Ala.  206, 
13  South.  478;  Wimberly  v.  Marberry,  94 
Ala.  240,  10  South.  157. 

The  facts  stated  In  this  bill  are  sufficient 
to  authorise  a  court  of  equity  to  take  juris- 
diction to  enforce  the  judgment  lien  against 
said  J.  T.  Bell,  and  to  clear  away  all  obsta- 
cles to  its  due  enforcement  The  complain- 
ant has  made  proper  offer  in  its  bill,  to  pay 
all  that  remains  due  and  owing  on  either  or 
both  of  said  mortgages,  if  anything  remains 
due  thereon,  in  order  that  the  property  be- 
longing to  said  judgment  debtor  may  be  sold 
for  the  satisfaction  of  his  judgment  lien,  and 
to  this  relief  he  is  entitled.  It  may  be  add- 
ed, that  complainant  has  no  right  to  re- 
cover any  sum  of  money  that  defendant  Bell 
may  have  paid  H.  L.  Martin  over  and  above 
what  was  due  on  said  mortgages.  With  this, 
complainant  had  nothing  to  do,  and  a  case  is 
not  made  for  a  lien,  or  the  enforcement  of  it 
on  money  that  may  have  been  thus  paid. 
Its  lien  extends  to,  and  is  enforceable  on,  the 
property  embraced  in  said  mortgages,  which 
may  belong  to  said  J.  T.  Bell. 

The  bill  alleges,  "that  in  the  fall  of  1893, 
Mra  Mary  J.  Bell  (who  is  a  party  defend- 
ant) took  up  said  mortgage  to  H.  L.  Martin, 
by  paying  the  indebtedness  of  herself  and 
J.  T.  Bell  (another  defendant)  and  had  said 
mortgage  from  said  Martin  transferred  to 
her."  According  to  this  allegation,  Martin 
has  no  Interest  in  this  litigation,  and  is  not 
a  necessary  or  even  a  proper  party.  Story, 
Eq.  PI.  K  189.  237;  3  Brick.  Dig.  p.  371,  f 
51;  Wilkinson  v.  May,  69  Ala.  34;  Prout  v. 
Hoge,  57  Ala.  28.  There  was  no  error  in 
sustaining  a  demurrer  of  said  Martin  to  the 
bill;  but  the  demurrer  of  the  other  defend- 
ants should  have  been  overruled. 

The  Interest  of  said  J.  T.  Bell  and  his  wife 
In  the  property  mortgaged,  should  of  course 
be  ascertained,  as  it  is  only  on  J.  T.  Bell's 
property  that  complainant  has  a  judgment 
lien  to  be  enforced.  Reversed  and  remand- 
ed. 


GARNER  v.  GARNER. 

(Supreme  Court  of  Alabama.    June  18,  1895.) 

Amkxdkbxt  or  Judgment— Descbiption  or 
PLAiNTirr. 

When  the  averments  in  the  body  of  the 
complaint,  following  the  summons,  disclose  a 
eanne  of  action  in  favor  of  the  plaintiff  in  a  rep- 
resentative capacity  only,  though  the  words  used 
•n  the  marginal  statement  to  Indicate  his  char- 
icter  are  a  mere  descriptio  persona*,  a  judgment 
altered  according  to  the  marginal  statement 
nay  be  amended  nunc  pro  tunc  to  conform  to 
he  complaint 

Appeal  from  circuit  court  Dale  county;  J. 
M.  Cannlchael,  Judge. 

Motion  by  Bartow  Garner,  as  administrator, 
to  amend  a  judgment  nunc  pro  tunc  rendered 


against  G.  W.  Garner.  The  motion  was  grant- 
ed, and  the  respondent  appeals.  Affirmed. 

On  February  20, 1895,  the  appellee,  Bartow 
Garner,  as  administrator  de  bonis  non  of  the 
estate  of  James  H.  Garner,  deceased,  filed 
a  motion  in  the  circuit  court  of  Dale  county 
to  amend  nunc  pro  tunc  a  judgment  previous- 
ly rendered  by  the  circuit  court  of  Dale  coun- 
ty, at  a  former  term  of  the  court,  in  favor  of 
8.  D.  Parker,  as  administrator  of  the  estate 
of  James  BL  Garner,  deceased,  against  the  ap- 
pellant G.  W.  Garner.  He  asked  In  his  mo- 
tion that  the  said  judgment  be  amended  so 
as  to  read  as  follows:  The  marginal  state- 
ment of  the  case:  **S.  D.  Parker,  Administra- 
tor of  the  Estate  of  James  H.  Garner,  De- 
ceased, v.  G.  W.  Garner."  And  the  entry  of 
the  judgment:  "Came  the  plaintiff  by  attor- 
ney, and  defendant  being  called,  came  not 
but  made  default  It  is,  therefore,  consid- 
ered by  the  court  that  the  plaintiff,  S.  D.  Par- 
ker, as  administrator  of  the  estate  of  James 
H.  Garner,  deceased,  and  as  assets  of  the  said 
estate,  do  recover  of  the  defendant  G.  W. 
Garner,  the  sum,''  etc.  In  support  of  this  mo- 
tion, the  movant  offered  In  evidence  the  sum- 
mons in  the  original  suit  which  described  the 
plaintiff  as  follows:  "Stephen  D.  Parker,  ad- 
ministrator of  the  estate  of  James  H.  Garner, 
deceased."  There  was  then  offered  the  com- 
plaint in  said  original  suit  which  described 
the  plaintiff  as  "S.  D.  Parker,  administrator," 
etc.  In  the  body  of  the  complaint  there  were 
the  following  words:  "Said  note  having  been 
made  payable  to  J.  BL  Garner,  and,  when  col- 
lected, will  be  assets  In  the  hands  of  the  plain- 
tiff belonging  to  the  estate  of  James  H.  Gar- 
ner, deceased."  The  movant  then  offered  the 
judgment  entry,  wherein  the  plaintiff  was  de- 
scribed as  "Stephen  D.  Parker,  administrator 
of  the  estate  of  James  BL  Garner,  deceased." 
This  judgment  entry  was  a  simple  judgment 
against  the  defendant  In  that  suit,  appellant 
bera  Upon  the  hearing  of  the  evidence  on 
the  motion,  the  court  granted  the  motion,  and 
ordered  the  judgment  amended  nunc  pro  tunc, 
to  the  rendition  of  which  judgment  the  re- 
spondent excepted.  The  respondent  now 
brings  this  appeal,  and  assigns  the  rendition 
of  said  judgment  as  error. 

BL  Lu  Martin,  for  appellant 

BRICKELL,  0.  J.  The  complaint  would 
have  been  more  formal  If,  following  the  sum 
mons,  in  the  marginal  statement  of  the  names 
of  the  parties,  the  plaintiff  had  been  described 
as  administrator  of  the  estate  of  James  BL 
Garner,  deceased.  The  informality  was  cured 
by  the  distinct  averment  in  the  body  of  the 
complaint  that  the  promissory  note,  the  cause 
of  action,  was  payable  to  James  H.  Garner, 
and,  when  collected,  would  be  assets  of  his  es- 
tate in  the  hands  of  the  plaintiff.  It  has  been 
held  that  the  words  "executor"  and  "adminis- 
trator," not  preceded  by  the  particle  "as," 
affixed  to  the  name  of  a  party  plaintiff  or  de- 
fendant Id  the  marginal  statement  In  a  corn- 
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plaint,  of  the  names  of  the  parties,  are  mere 
descrlptlo  persona,  and  will  not  support  a 
judgment  for  or  against  such  party  in  a  rep- 
resentative capacity;  but,  when  the  aver- 
ments ill  the  body  of  the  complaint  disclose 
a  cause  of  action  accruing  to  or  against  such 
party  in  a  representative  capacity  only,  these 
averments  fix  the  character  of  the  action  and 
the  relation  of  the  party  to  it,  whether  he  be 
plaintiff  or  defendant.  Watson  v.  Collins,  87 
Ala.  587;  Rhodes  v.  Walker,  44  Ala.  213; 
Graham  v.  Gunn,  45  Ala.  577.  From  the  body 
of  the  complaint  it  was  plain  that  the  plaintiff 
was  suing  on  a  cause  of  action  accruing  to 
him  in  his  representative  capacity;  that  no 
Individual  right  was  Involved;  that  the  con- 
tract was  made  with  the  intestate  while  in 
life;  and  the  right  to  sue  had  devolved  on  the 
plaintiff  by  means  of  bis  relation  as  adminis- 
trator. The  original  judgment  would  have 
been  more  regular  if,  pursuing  the  complaint, 
It  had  been  rendered  in  favor  of  the  plaintiff, 
as  administrator.  That  It  was  not  so  render- 
ed was  a  mere  clerical  omission,  escaping  the 
attention  of  the  parties  and  the  court;  and  an 
amendment,  producing  a  correspondence  be- 
tween the  complaint  and  judgment,  it  was  the 
duty  of  the  court  to  make,  on  the  application 
of  a  proper  party.  Affirmed. 


WILLIAMS  v.  COOPER. 
(Supreme  Court  of  Alabama.  June  18,  1895.) 
Equity — Pleading — Multifariousness. 
A  bill  averred  that  complainant  became 
surety  for  her  husband,  and  mortgaged  her  land 
to  secure  payment  of  his  debt.  In  the  alterna- 
tive, it  averred  that  if  she  was  mistaken  as  to 
the  debt  being  wholly  her  husband's,  for  no 
part  of  which  she  was  bound  as  his  surety,  then, 
so  far  as  she  was  liable  for  such  debt,  it  had  been 
paid.  The  bill  prayed  that  the  mortgage  be 
canceled  as  a  cloud  on  her  title,  and  for  an  ac- 
counting if  she  was  mistaken  pb  to  her  liability 
being  fully  discharged,  and  that  she  be  let  in  to 
redeem.    Edd,  that  the  bill  was  multifarious. 

Appeal  from  chancery  court,  Pike  county; 
J  ere  N.  Williams,  Judge. 

Bill  by  Nancy  Cooper  against  R.  J.  Williams. 
From  a  judgment  overruling  a  demurrer  on 
the  ground  that  the  bill  was  multifarious,  de- 
fendant appeals.  Reversed. 

Parks,  Harmon  &  Gamble,  for  appellant 
Hubbard,  Wllkerson  &  Hubbard,  for  appellee. 

COLEMAN,  J.  It  Is  averred  in  the  bill  that 
appellee  became  bound  as  surety  for  her  hus- 
band, and  mortgaged  her  real  estate  to  se- 
cure the  payment  of  bis  debt.  In  the  alter- 
native, it  is  averred  that,  if  she  Is  mistaken 
in  the  statement  that  the  debt  was  wholly 
that  of  her  husband,  for  no  part  of  which  she 
was  bound  as  his  surety,  then,  so  far  as  she 
may  have  been  liable  for  said  debt,  the  same 
had  been  paid.  Upon  these  averments  the 
prayer  of  the  bill  is  that  the  mortgage  be  can- 
celed as  a  cloud  upon  her  title.  The  bill  fur- 
ther avers  that  If  she  is  mistaken  In  the  state- 


ment that  her  liability  has  been  fully  dischar- 
ged she  prays  for  an  account,  and  to  be  let  in 
to  redeem.  The  bill  was  demurred  to  upon 
the  ground  that  it  was  multifarious.  By  sec- 
tion 2349  of  the  Code  it  is  provided  that  "the 
wife  shall  not,  directly  or  indirectly,  become 
the  surety  for  the  husband."  McNeil  t.  Davis 
(Ala.)  17  South.  101.  The  facts  averred  upon 
which  relief  is  prayed  are  wholly  Inconsistent 
with  each  other.'  In  the  one  case,  If  the  facts 
areas  stated,  the  mortgage  is  invalid,  and  was 
never  binding  upon  the  complainant.  In  the 
other,  the  mortgage  constituted  a  valid  convey- 
ance, which  complainant  has  either  discharged 
or  Is  willing  to  discharge,  and  to  redeem  the 
land  from  under  it  The  one  rests  upon  the 
Invalidity  of  the  mortgage,  and  the  other  up- 
on its  validity.  The  decisions  of  this  court 
have  been  uniform  that  such  a  bill  Is  multi- 
farious and  subject  to  demurrer.  Micou  v. 
Ashurst  55  Ala.  607;  Tatum  v.  Walker,  77 
Ala.  563;  Caldwell  v.  King,  76  Ala.  149;  Wil- 
liams v.  Jones,  79  Ala.  119;  Cramer  v.  Wat- 
son, 73  Ala.  127.  The  cases  relied  upon  by  ap- 
pellee are  cases  where  the  complainant  recog- 
nized the  validity  of  the  conveyance,  and  aver- 
red payment  or,  in  the  alternative,  a  willing- 
ness and  offer  to  do  equity,  If  anything  was 
found  to  be  due  upon  a  statement  of  account 
A  bill  is  not  multifarious  which  seeks  the  can- 
cellation of  a  mortgage  upon  the  ground  that 
the  mortgage  debt  has  been  fully  paid,  or 
which  prays  In  the  alternative  to  be  let  In  to 
redeem  if  anything  should  be  found  to  be  due 
upon  the  statement  of  an  account  Tipton  v. 
Wortham,  93  Ala.  321,  9  South.  596;  Askew 
v.  Sanders,  84  Ala.  350,  4  South.  167;.  Dicker- 
Bon  v.  Winslow,  97  Ala.  491,  11  South.  918, 
Hartley  v.  Matthews,  98  Ala,  228,  11  South. 
452.    Reversed  and  remanded. 


NATIONAL  FERTILIZER  CO.  v.  HOL- 
LAND et  al. 

(Supreme  Court  of  Alabama.    June  19,  1895.) 

Objection  to  Deposition  — When  to  be  Inteb- 

POSED—  ASSIONMBST  Of  EhKOB— EVIDENCE 

—  Attachment  or  Witness. 

1.  An  announcement  by  the  parties  to  an  ac- 
tion that  they'  are  ready  for  trial  is  not  an  en- 
tering on  trial,  within  Code,  8  2610,  providing 
that  objections  to  the  admissibility  of  a  deposi- 
tion in  evidence  must  be  made  before  "entering 
on  the  trial." 

2.  An  assignment  that  the  court  erred  in 
not  granting  one  of  three  motions,  without  speci- 
fying the  particular  ruling  complained  of,  is  too 
indefinite  to  be  considered,  where  it  appears 
that  the  ruling  on  each  motion  is  matter  for  sep- 
arate assignment  of  error. 

3.  In  an  action  on  a  contract  between  a  se- 
cret association  and  its  members,  books  of  the 
association  containing  evidence  of  the  contract 
must  be  produced  in  evidence,  if  necessary, 
though  secrets  of  the  association  will  be  there- 
by disclosed. 

4.  Only  parties  who  have  the  custody  or 
control  of  books  that  are  necessary  to  be  put  in 
evidence  can  be  required,  by  attachment  to  pro- 
duce them. 
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Appeal  from  circuit  court,  Geneva  county; 
John  R.  Tyson.  Judge. 

Action  by  the  National  Fertilizer  Com- 
pany against  E.  B.  Holland  and  others  on 
a  promissory  note.  Prom  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

After  the  case  was  called  for  trial,  and 
after  plaintiff  and  defendants  had  announ- 
ced "Ready,"  defendants  moved  the  court 
to  suppress  the  deposition  of  one  J.  B. 
Reid,  which  had  been  taken  by  the  plaintiff 
in  the  cause.  The  Interrogatories  upon 
which  said  deposition  was  founded  were 
propounded  under  section  2802  et  seq.  of 
the  Code  of  1886,  and  the  affidavit  set  forth 
the  ground  named  in  subdivision  5  of  sec- 
tion 2801  for  taking  such  deposition.  The 
grounds  upon  which  the  motion  to  sup- 
press said  deposition  was  based  were:  (1) 
Because  the  defendants  had  no  notice  of  in- 
terrogatories being  filed  to  J.  B.  Reid  by 
the  plaintiff.  (2)  Because  the  defendants 
resided  in  Geneva  county,  and  the  interrog- 
atories were  filed  with  the  clerk  of  the  cir- 
cuit court  of  Geneva  county,  and  the  de- 
fendants were  not  served  with  notice  of  the 
filing  of  said  Interrogatories,  had  no  knowl- 
edge of  such  filing,  and  therefore  had  no 
opportunity  to  file  cross  interrogatories  to 
said  J.  B.  Reid.  The  facts  set  forth  as 
grounds  for  said  motion  were  admitted  to 
be  true  by  plaintiffs  counsel,  but  he  re- 
plied that  the  commissioner  named  to  take 
such  deposition  gave  defendants'  attorney 
notice  of  the  time  and  place  of  taking  the 
deposition  on  the  Interrogatories  filed  by 
plaintiff  to  the  witness  Reid.  This  state- 
ment was  admitted  to  be  true  by  defend- 
ants. Thereupon  the  court  sustained  the 
motion  of  defendants,  and  suppressed  the 
deposition  of  the  witness  J.  B.  Reid,  and  to 
this  ruling  of  the  court  the  plaintiff  duly 
excepted.  Plaintiff  propounded  Interroga- 
tories to  defendants  under  Code  1880,  §  2816 
et  seq.  In  these  interrogatories,  plaintiff 
asked  defendants  to  attach  to  their  answer 
the  book  kept  by  the  Mt.  Pleasant  Alliance, 
containing  a  record  of  all  the  proceedings 
during  the  years  1889  and  1890  of  said  alli- 
ance. After  these  interrogatories  and  the 
answers  thereto  were  read  in  evidence, 
plaintiff  moved  the  court  to  attach  defend- 
ants, and  cause  them  to  answer  fully  In 
open  court  The  court  overruled  this  mo- 
tion, and  plaintiff  duly  excepted.  Plaintiff 
then  moved  the  court  to  euter  judgment  by 
default  against  defendants,  which  motion 
the  court  overruled,  and  plaintiff  duly  ex- 
cepted. Plaintiff  then  moved  the  court  to 
continue  the  cause  until  full  answers  to 
said  interrogatories  were  made  by  defend- 
ants. The  court  refused  this  motion,  also, 
and  plaintiff  duly  excepted.  The  ground 
upon  which  each  of  the  foregoing  motions 
was  made  was  that  the  answers  filed  by  de- 
fendants to  the  Interrogatories  propounded 
to  them  by  plaintiff  were  not  full,  but  eva- 
sive. In  this:  that  defendants  failed  to  at- 


tach to  said  answers  the  book  or  books  con- 
taining the  record  of  the  proceedings  had 
by  Mt  Pleasant  Alliance  during  the  years 
1889  and  1890.  The  bill  of  exceptions  re- 
cites: "Counsel  for  the  plaintiff  stated  to 
the  court  that  he  expected  to  show  by  said 
books  that  said  alliance,  of  which  all  the 
defendants  were  members.  Introduced  and 
passed  resolutions  authorizing  the  purchase 
of  guano  from  the  plaintiff,  and  that  the 
note  sued  on  in  this  action  be  given  there- 
for, and  that  said  books  showed  the  date, 
amount  and  names  of  persons  signing  it. 
Counsel  for  defendants,  in  reply,  stated 
that  such  books  contained  no  such  entries 
as  alleged  by  plaintiff's  counsel;  that  there 
were  other  entries  that  were  of  a  private 
character,  and  plaintiff  had  demanded  the 
entire  books  in  the  interrogatories  filed,  and 
the  defendants  refused  to  surrender  the  en- 
tire books."  All  of  defendants  swore  that 
there  was  nothing  In  said  books  showing  that 
there  were  such  facts  as  stated  by  plaintiff's 
counsel.  The  bill  of  exceptions  then  states: 
"In  consequence  of  the  adverse  rulings  of 
the  court,  in  suppressing  the  deposition  of 
J.  B.  Reid,  and  in  refusing  to  grant  the  sev- 
eral motions  heretofore  noted,  the  plaintiff 
was  unable  to  proceed  further,  and  was 
compelled  to  take  a  nonsuit"  The  appeal 
is  prosecuted  by  plaintiff,  who  assigns  as 
error  the  ruling  of  the  court  in  suppressing 
the  deposition  of  the  witness  J.  B.  Reid,  and 
also  the  other  rulings  of  the  trial  court, 
which  are  assigned  as  follows:  "The  court 
below  erred  in  its  action  on  the  several  mo- 
tions made  by  appellant  It  should  have 
granted  one  of  the  three  motions." 

M.  E.  Mllllgan,  for  appellant 

COLEMAN,  J.  The  mere  announcement  of 
the  parties  that  they  are  ready  for  trial  is 
not  such  an  entering  on  the  trial  as  to  pre- 
clude a  party  from  making  a  motion  to  sup- 
press a  deposition.  Code,  §  2810.  i  The 
court  has  the  right  to  demand  of  the  parties 
whether  they  are  ready,  before  he  is  re- 
quired to  hear  and  determine  any  question 
connected  with  the  cause.  The  rule  declared 
in  Morgan  v.  Wing,  58  Ala.  301,  will  not  be 
extended  further  than  as  therein  stated, 
interrogatories  were  propounded  by  the 
plaintiff  under  subdivision  5  of  section  2801 
of  the  Code,  and  filed  with  the  clerk.  The 
motion  to  suppress  the  deposition  was  based 
upon  the  ground  that  the  opposite  party  had 
not  been  served  with  notice  of  the  filing  of 
the  Interrogatories,  and  had  no  opportunity 
to  file  cross  interrogatories.  A  party  has  the 
right  upon  making  affidavit,  to  take  the 
deposition  of  a  witness  ore  tenus,  under  sec- 
tion 2801,  except  as  to  subdivision  3,  after 
proper  notice  to  the  adverse  party.  If,  how- 
ever, he  proceeds  to  take  testimony  under 

i  The  section  provides  that  an  objection  to 
the  admissibility  in  evidence  of  an  entire  deposi- 
tion must  be  made  before  "entering  on  the 
trial." 
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either  subdivision  by  Interrogatories  filed 
with  the  cleric  of  the  court,  the  opposite 
party  Is  entitled  to  notice  In  writing,  who 
has  10  days  thereafter  to  file  cross  Inter- 
rogatories. Code,  §  2803.  The  court  did  not 
err  In  suppressing  the  deposition. 

The  judgment  entry  and  bill  of  exceptions 
are  not  consistent  The  Judgment  entry 
states:  'This  day  came  the  parties,  by  their 
attorneys,  and  the  defendant  moves  the 
court  to  suppress  the  deposition  of  J.  B. 
Reid,  which  was  considered  by  the  court, 
and  the  deposition  suppressed.  Thereupon 
the  plaintiff  makes  known  to  the  court  that 
It  will  take  a  nonsuit.  It  Is  therefore  con- 
sidered by  the  court  that  a  nonsuit  be  en- 
tered," etc.  The  bill  of  exceptions  states 
that,  after  the  suppression  of  the  deposi- 
tion of  J.  B.  Reid,  the  plaintiff  read  to  the 
court  Interrogatories  filed  by  the  plaintiff  to 
the  defendants  under  section  2816  of  the 
Code,  and  answers  thereto,  and  moved  the 
court,  under  section  2820,  (1)  to  attach  the 
parties;  (2)  to  continue  the  cause  until  full 
answers  are  made;  or  (8)  to  direct  a  Judg- 
ment by  default,— each  of  which  motions 
was  based  upon  the  averment  that  the  an- 
swers were  not  full  or  were  evasive.  The 
motions  were  overruled  by  the  court  The 
judgment  entry  recites  that  the  nonsuit  was 
entered  In  consequence  of  the  suppression  of 
the  deposition  of  Reid,  whereas  the  bill  of 
exceptions  shows  that  the  nonsuit  was  suf- 
fered In  consequence  of  the  suppression  of 
the  deposition  of  Reid,  and  the  adverse  rul- 
ings Of  the  court  upon  the  said  several  mo- 
tions. Whether  the  judgment  entry  should 
prevail,  or  not  the  assignment  of  error  as 
to  the  action  of  the  court  upon  the  motions 
of  the  plaintiff  Is  too  indefinite  to  call  for 
any  adjudication  by  this  court  It  Is,  In 
effect,  that  the  court  "should  have  granted 
one  of  the  three  motions."  The  ruling  of  the 
court  upon  each  of  the  motions  might  have 
been  matter  for  separate  assignments  of  er- 
ror, but  when  the  assignment  is  that  the 
court  erred  in  not  granting  one  of  the  three 
motions,  without  specifying  the  particular 
error  complained  of,  the  assignment  Is  so 
uncertain  and  indefinite  that  we  will  decline 
to  consider  it  CJobb  v.  Malone,  82  Ala.  630, 
B  South.  738;  City  of  Mobile  v.  Murphree, 
ye  Ala.  141,  11  South.  201. 

No  organization,  or  the  members  thereof, 
can  withhold  the  evidence  of  contracts  made 
by  It  or  them  with  other  persons  or  the 
public  on  the  ground  that  it  Is  a  secret  or- 
der, and  the  production  of  the  books  which 
contain  the  evidence  will  expose  Its  secrets. 
Nor  can  such  organization  or  persons  deter- 
mine the  legal  effect  of  its  resolutions  per- 
taining to  the  matter  of  the  contract.  Only 
those  who  have  the  custody  or  control  of 
the  books  can  be  required  to  produce  them, 
and  a  motion  to  attach  parties  who  have 
not  the  custody  of  the  books,  or  the  au- 
thority to  produce  them,  cannot  be  granted. 

We  find  no  error  In  the  record.  Affirmed. 


HAYES  v.  STATE. 
(Supreme  Court  of  Alabama.    June  19,  1893.>  | 
Criminal  Law— Verdict— Acquittal. 

1.  A  writing  delivered  to  the  clerk  of  court 
during  the  recess  of  the  court  cannot  constitute 
a  verdict  in  a  felony  case. 

2.  Where,  in  a  criminal  case,  a  writing 
which  cannot  constitute  a  verdict  is  nevertheless 
received  as  a  verdict  and  the  jury  is  discharged, 
this  is  equivalent  to  an  acquittal. 

Appeal  from  circuit  court,  Bullock  county; 
J.  M.  Carmlchael,  Judge. 

Starling  Hayes  was  tried  for  grand  lar- 
ceny, and  appeals  from  a  judgment  of  con- 
viction. Reversed. 

After  the  introduction  of  all  the  evidence, 
the  arguments  of  counsel,  and  the  charges  to 
the  Jury,  the  jury  retired  to  the  jury  room, 
adjoining  the  court  room,  with  Instructions 
from  the  judge  that  they  must  not  separate 
during  the  recess  of  the  court,  which  was 
taken  upon  their  retirement,  and  If  they  ar- 
rived at  a  verdict  during  such  recess  they 
should  send  for  him.  During  this  recess  of 
the  court,  In  the  absence  of  the  presiding 
Judge  and  of  the  defendant  or  his  counsel, 
and  without  the  consent  of  the  defendant  or 
his  counsel,  the  jury,  having  agreed  on  their 
verdict,  returned  to  the  court  room,  and 
handed  their  verdict  to  the  clerk  of  the 
court,  and  then  went  out  of  the  court  room 
and  separated  and  dispersed  themselves 
among  the  crowd,  without  being  under  the 
control  or  supervision  of  an  officer  of  the 
court.  When  the  said  verdict  was  handed 
to  the  clerk  of  the  court,  he  put  it  In  an 
envelope,  and  sealed  It  up.  When  the  court 
reconvened,  the  defendant  moved  for  his 
discharge,  because  of  the  manner  in  which 
the  verdict  of  the  jury  had  been  returned  in- 
to court  This  motion  was  overruled,  and 
the  defendant  duly  excepted.  The  bill  of 
exception  states:  "The  court  then,  of  its 
own  motion,  caused  the  sheriff  to  collect 
from  among  the  crowd  the  jurors  who  had 
composed  the  panel  engaged  In  the  trial  of 
this  defendant  and  place  them  In  the  jury 
box;  and,  after  said  jury  had  been  so  placed, 
the  court  caused  the  clerk  to  tear  open  the 
envelope  In  which  he  had  placed  the  verdict 
handed  him  by  said  jury  when  they  separat- 
ed, and  read  the  sold  verdict  In  the  pres- 
ence and  hearing  of  said  jury."  To  such 
action  by  the  court  the  defendant  duly  ex- 
cepted. On  the  day  after  the  trial  of  said 
case,  and  during  the  term  of  said  court,  the 
defendant  moved  the  court  to  be  discharged 
and  released  from  further  confinement  be- 
cause of  the  manner  In  which  the  verdict 
against  him  was  returned.  The  court  over- 
ruled this  motion,  and  to  such  ruling  the 
defendant  duly  excepted. 

Norman  &  Son  and  C.  L.  Jinks,  for  appel- 
lant  W.  C.  Fltts,  Atty.  Gen.,  for  the  State. 

BRICKRLL,  O.  J.  The  writing  the  Jury 
delivered  to  the  clerk  during  the  recess  of 
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the  court  was  In  no  proper  sense  a  verdict 
In  all  cases  of  felony  the  verdict  of  the 
Jury  can  be  pronounced  or  rendered  only  In 
open  court,  In  the  presence  the  judge  and 
of  the  defendant  1  Bish.  Gr.  Proc  §  1001; 
State  v.  Hughes,  2  Ala.  102;  Waller  v.  State, 
40  Ala.  325;  Cook  v.  State,  60  Ala.  39;  Jones 
v.  State,  97  Ala.  77,  12  South.  274;  Jackson 
v.  State  (Ala.)  15  South.  351. 

The  court  should  not  have  recognized  the 
writing  as  of  any  force.  If,  after  their  vol- 
untary dispersion,  and  their  reassemblage 
under  the  order  of  the  court,  the  Jurors  had 
been  remitted  to  their  deliberations,  and  had 
returned  a  verdict  Into  court,  It  may  be  the 
illegality  and  irregularity  of  their  conduct 
would  have  been  only  ground  for  new  trial. 
But  this  course  was  not  pursued.  The  writ- 
ing was  received  as  a  verdict  and  the  Jury 
discharged.  When  the  Jury  are  sworn  and 
the  trial  is  entered  upon,  the  prisoner  is 
placed  in  Jeopardy,  and  the  unauthorized  dis- 
charge of  the  Jury  without  a  verdict  is  the 
equivalent  of  an  acquittal.  Ned  v.  State,  7 
Port  (Ala.)  187;  Cook  v.  State,  supra;  Jones 
v.  State,  supra;  Jackson  v.  State,  supra. 
The  judgment  must  be  reversed,  and,  as 
the  discharge  of  the  Jury  operated  an  ac- 
quittal, that  Judgment  must  be  here  en- 
tered. 

DAVIS  v.  WESTERN  RAILWAY  OP  ALA- 
BAMA. 

(Supreme  Court  of  Alabama.    June  20,  1895.) 

Masteb  asb  8k rvant— Contributory  Nkoligbncj 
— OBETIXG  Orders  ot  Superior. 

1.  Plaintiff  went  between  cars  having  double 
deadwoods,  while  in  motion,  to  uncouple  them. 
Tbe  care  were  being  backed,  and  were  pulling 
on  the  engine  so  that  the  draw  was  taut.  He 
did  not  give  a  signal  to  the  engineer  to  give  the 
slack,  before  going  in,  as  was  customary;  but 
after  he  went  between  the  cars  the  engineer,  in 
a  proper  manner,  gave  the  slack,  and  plaintiff's 
arm  was  caught  between  the  deadwoods.  Meld, 
that  plaintiff  was  guilty  of  contributory  negli- 
gence. 

2.  An  order  by  a  foreman,  whom  plaintiff 
was  bound  to  obey,  to  "cut  off  one  car,  given 
when  the  foreman  was  five  or  six  car  lengths 
away,  did  not  justify  plaintiff  in  undertaking  to 
uncouple  the  cars  while  in  motion,  in  the  ab- 
sen<-e  of  any  emergency  attending  the  order. 

3.  Even  if  such  order  was  to  uncouple  the 
cars  while  in  motion,  plaintiff  was  not  bound 
to  obey  it  and  was  not  justified  in  doing  so. 

Appeal  from  circuit  court,  Montgomery 
county;  John  Zl.  Tyson,  Judge. 

This  action  was  brought  against  the  ap- 
pellee, the  Western  Railway  of  Alabama,  by 
the  appellant  Francis  M.  Davis,  who  was  em- 
ployed by  the  defendant  as  a  switchman; 
and  sought  to  recover  damages  inflicted  upon 
the  plaintiff,  by  getting  his  arm  mashed, 
while  trying  to  uncouple  a  car  attached  to  a 
moving  train  on  defendant's  road,  In  obedi- 
ence to  orders  from  a  superior  officer,  whom 
he  was  bound  to  obey.  The  facts  of  the  case 
are  sufficiently  stated  in  the  opinion.  Upon 
the  introduction  of  all  the  evidence,  the  court 
gave  the  general  affirmative  charge  In  favor 


of  the  defendant  to  the  giving  of  which 
charge  the  plaintiff  duly  excepted.  From  a 
judgment  In  favor  of  defendant  the  plaintiff 
appeals,  and  assigns  as  error,  the  giving  of 
the  charge  in  favor  of  defendant,  and  the 
rendition  of  Judgment  in  Its  favor.  Affirmed. 

Farnham  &  Cram,  for  appellant  George  P. 
Harrison,  Chas.  P.  Jones,  and  Lomax  &  Ligon, 
for  appellee. 

HARALSON,  J.  We  all  know,  while  it  Is 
not  necessarily  or  Inevitably  a  perilous  thing, 
under  any  circumstances,  for  a  switchman  to 
go  In  between  the  cars  of  a  moving  train  to 
uncouple  them,  that  generally  speaking,  it  is 
a  habit  attended  with  more  or  less  danger. 
There  was  no  proof  on  that  subject  on  the 
trial  of  this  catfse.  But,  common  experience 
teaches  us  that  there  are  perils  attending 
such  a  custom,  and  the  books  abound  with 
Instances  Illustrative  of  it  It  Is  of  general 
notoriety,  and  we  may,  therefore,  take  ju- 
dicial notice  of  the  fact  that  the  dangers 
of  such  a  practice  are  so  well  recognized, 
that  many  railroad  companies  have  deemed 
it  necessary  to  promulgate  rules  forbidding 
it  The  evidence  in  this  case  tends,  without 
conflict  to  show,  that  the  two  cars  between 
which  plaintiff  was  Injured,  were  double  dead- 
wood  or  buffer  cars,  obviously  more  danger- 
ous to  go  between  for  the  purposes  of  coup- 
ling or  uncoupling  than  between  cars  not 
having  the  double  deadwoods.  He  testifies, 
when  he  started  to  uncouple  the  cars,  he 
got  one  foot  on  the  inside  of  the  track,  and 
holding  onto  the  corner  of  the  car  In  front 
of  him  with  his  left  hand,  leaned  his  body 
towards  the  center,  and  took  hold  of  the  pin 
with  his  right  and  had  hold  of  It,  when  the 
slack  was  given,  and  the  front  car,  or  the  one 
behind  him,  struck  him  and  knocked  him 
against  the  deadwoods,— which  were  necessari- 
ly between  him  and  the  draw  head, —and  the 
sleeve  of  his  coat  was  caught  between  the 
drawheads.  This  shows  that  the  deadwoods 
were  on  the  one  side  and  the  other  of  the 
drawheads,  and  were  of  the  double  pattern.  In 
Railroad  Co.  v.  Boland,  96  Ala.  626, 11  South. 
667,  in  speaking  of  cars  of  this  pattern,  and  of 
the  dangers  of  coupling  them,  we  said,  that  the 
double  deadwoods  were  so  located  with  ref- 
erence to  the  drawhead  that  It  was  Impos- 
sible to  see  one  without  the  other;  that  they 
were  on  each  side  of  tbe  drawhead,  and  a 
view  of  the  buffers  and  drawhead,  as  attach- 
ed to  the  car,  should  be  sufficient  notice  to  a 
man  of  average  intelligence  of  the  risk  Inci- 
dent to  the  coupling  of  such  a  car;  that  or- 
dinary observation  could  not  fail  to  disclose 
to  a  brakeman  the  difference  between  these 
and  other  cars  without  the  double  deadwoods, 
and  that  a  higher  degree  of  care  was  nec- 
essary to  be  exercised  in  coupling  them. 

The  plaintiff  hi  this  case  was  a  man,  as 
shown,  of  30  years  of  age,  and  had  been 
employed  In  the  business  of  switching  cars 
and  working  on  railroads  for  about  nine 
years;  had  been  working  in  defendant's  yard 
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about  a  year,  and  must  have  had  full  knowl- 
edge of  the  dangers  attending  the  service. 
The  evidence  further  shows,  that  the  track 
at  the  place  of  the  accident,  was  either  down 
grade,  In  the  direction  the  cars  were  moving, 
or  that  they  had  been  given  such  a  shove  or 
kick,— In  bringing  them,  by  order  of  the  plain- 
tiff, onto  this  track  from  another,— as  that 
they  were  moving  more  rapidly  than  the  en- 
gine. The  draw  waa  taut,  at  the  time,  so 
that  It  became  necessary,  In  giving  the  slack, 
to  enable  the  pin,  coupling  the  cars,  to  be 
removed,  to  propel  the  engine  backward, 
faster  than  the  cars  were  moving,  in  order  to 
run  them  together,  and  thus  give  the  nec- 
essary slack  to  admit  of  the  desired  uncoup- 
ling. The  plaintiff  makes  this  plain.  The 
cars  were  moving  backwards,  towards  the 
north,  when  plaintiff  went  between  them. 
He  was  on  the  left  hand  side  of  them.  He 
says,  "I  went  In  between  the  cars  and  caught 
hold  of  the  pin,  and  as  I  did  so,  the  engineer 
gave  the  slack,  which  means  driving  the  cars 
together,  and  the  front  car  struck  me.  •  •  • 
I  mean  by  slack,  that  sometimes  It  la  nec- 
essary to  shove  the  cars  together,  so  as  to  get 
the  pin  out."  It  Is  evident,  that  when  an  en- 
gine Is  shoving  cars,  the  deadwoods  are  al- 
ready together,  and  the  slack  is  already  on, 
so  that  the  coupling  pin,  without  more,  can 
be  removed.  The  very  opposite  of  this  was 
the  condition  of  this  train.  The  cars  by  Im- 
petus of  a  down  grade,  or  by  a  kick  or  run- 
ning switch,  as  it  la  sometimes  called,  were 
pulling  against  and  not  being  propelled  at 
the  time  by  the  engine,  and  the  draw  was 
taut  When  the  plaintiff  went  between  the 
cars  he  says  he  did  so  without  having  first 
given  the  signal  to  the  engineer  to  slack. 
This  he  ought  to  have  done,  for  he  says,  "It 
Is  the  custom  of  the  switchmen  to  give  the 
signal  for  the  slack,  before  going  In  between 
the  cars.  •  •  •  It  Is  always  safer  to  give 
the  engineer  a  signal  to  let  him  know  when 
a  switchman  is  going  in  between  the  cars, 
and  to  have  the  slack  made  before  going  In 
between  them."  He  also  testified,  that  the 
engineer  was  looking  at  him,  when  he  went 
to  uncouple  the  cars,  and  he  gave  the  slack, 
"this  time,  harder  than  was  necessary."  As 
soon  as  plaintiff's  sleeve  was  caught  by  the 
drawhead,  he  says  he  signaled  the  engineer 
to  stop,  and  continued  to  do  so,  until  the  cars 
did  stop;  they  had  moved  about  one  car 
length  when  his  arm  was  drawn  between  the 
deadwoods,  and  two  or  three  lengths  before 
they  stopped.  What  particular  force  it  was 
necessary  for  the  engineer  to  have  given  his 
engine,  to  overcome  the  forward  impetus  of 
the  cars  ahead  of  him,  It  Is  impossible  to  tell, 
and  he  must  not  have  known,  exactly.  Just 
the  amount  necessaiy  to  relieve  the  tension 
and  allow  the  uncoupling  to  be  done,  however, 
was  what  was  necessary,  and  this  he  un- 
dertook. Under  the  circumstances,  when  this 
was  accomplished,  if  necessary  to  withdraw 
the  force  by  stopping  the  engine,  the  plaintiff 
waa  in  position  to  know,  and  to  signal  him 


to  that  effect  Why  should  not  the  engineer 
have  continued  the  application  of  the  force 
designed  to  relieve  the  tension  at  the  draw- 
head,  until  warned  by  the  brakeman  that 
It  was  overcome,  and  the  uncoupling  effected? 
That  the  engineer  acted  with  promptness  Is 
made  clear  by  the  evidence  of  the  fireman, 
Harris,  Introduced  by  plaintiff,  who  had  had 
J  3  years'  experience  in  the  business.  He  de- 
posed, that  he  did  not  see  the  plaintiff  go  In 
between  the  cars,  but  he  saw  him  give  the 
signal  to  stop;  that  the  engineer  saw  this 
signal  also,  and  put  on  brakes  and  stopped 
the  engine  Just  as  soon  as  possible;  that  he 
saw  nothing  wrong  about  the  engine,  but 
it  slipped  a  little  after  the  brakes  were  put 
on,  but  this  was  on  account  of  the  dew  or 
the  track.  He  repeated,  "The  engine  was 
stopped  as  quick  aa  possible  when  the  plain- 
tiff gave  the  signal."  The  plaintiff's  own 
evidence,  therefore,  falls  to  show  that  the 
engineer  was  guilty  of  any  violation  of  duty 
on  the  occasion,  but  it  does  make  It  clear, 
that  In  going  In  between  these  cars,  having 
double  deadwoods,  at  the  time  and  under 
the  circumstances  he  did,  he  was  guilty  of 
undertaking  an  obvious  peril,  In  violation  of 
a  known  custom  among  brakemen,— to  sig- 
nal for  a  slack  before  undertaking  It —which 
he  admits  was  always  safer  to  be  done.  We 
have  heretofore  said,  that  the  act  of  uncoup- 
ling cars  while  In  motion,  by  going  In  be- 
tween them,  does  not  necessarily  constitute 
contributory  negligence,  under  all  circumstan- 
ces (Railroad  Co.  v.  Graham,  94  Ala.  553,  10 
South.  283);  but  It  Is  certainly  a  hazardous 
business,  at  best  and  one  which,  In  favor  of 
human  life  and  limb,  ought  to  be  discoun- 
tenanced. If  ever  Justified,  however,  it  cer- 
tainly could  not  be  done  under  the  circum- 
stances of  this  case. 

2.  The  plaintiff  in  this  instance,  seeks  to 
Justify  his  assumption  of  the  dangers  be 
encountered  In  going  between  the  cars  of 
this  moving  train  to  uncouple  one  of  them, 
on  the  ground  that  he  waa  directed  to  do 
so,  by  the  foreman,  whose  orders  he  was 
bound  to  obey.  But,  this  is  a  misconstruc- 
tion of  the  order.  The  foreman,  as  the  evi- 
dence shows,  at  the  time  he  directed  the 
plaintiff  to  uncouple  the  car,  was  five  or  six 
car  lengths  away  from  and  ahead  of  plain- 
tiff, and  the  order,  after  gaining  plaintiffs 
attention,  was  simply,  to  "cut  off  one  car." 
It  Is  not  shown  that  there  was  any  emer- 
gency attending  the  order.  It  was  at  a 
time  and  place,  when,  it  may  be  reasonably 
inferred,  there  was  no  necessity  for  any 
haste,  or  the  assumption  ot  any  danger  by 
plaintiff,  in  complying  with  the  order.  To 
have  obeyed  the  order,  it  does  not  appear 
there  was  any  necessity  for  plaintiff  to  go 
In  between  the  cars,  when  they  were  mov- 
ing. Without  any  unnecessary  delay,  the 
train  could  have  been  brought  to  a  stand- 
still, and  the  order  of  the  foreman  strictly 
and  promptly  obeyed,  so  far  as  appears, 
without  any  danger  to  plaintiff.  Unless  the 
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order  Itself,  Implied  to  the  contrary,— and  Its 
terms  and  the  circumstances  do  not  do  so, 
—we  are  to  presume  It  was  Intended  by  the 
foreman,  that  the  plaintiff  should  comply  In 
a  manner  safe  to  himself.  Railroad  Co.  v. 
Blrins  (Ala.)  13  So.  515-518;  Pennsylvania 
Co.  y.  Hankey,  93  I1L  583.  And  If  the 
plaintiff  knowingly  selected  a  dangerous 
way,  and  a  safer  one  was  apparent  and 
open  to  him,  and  he  was  thereby  Injured, 
he  is  guilty  of  contributory  negligence  and 
cannot  recover.  Bivlns'  Case,  supra;  Bail- 
road  Co.  v.  Orr,  91  Ala.  548,  8  South.  360; 
Railway  Co.  v.  Holborn,  84  Ala.  137,  4  South. 
146. 

3.  If  the  order  given  by  the  foreman,  how- 
ever, were  construed  as  one  to  the  plain- 
tiff, to  uncouple  the  cars  while  In  motion, 
it  may  be  said,  that  plaintiff  was  under  no 
obligation  to  obey  It  without  assuming  the 
risk  himself,  If  by  so  doing,  he  Incurred  tbe 
risks  of  obvious  peril,  such  as  a  reasonably 
prudent  man  would  regard  as  extra  haz- 
ardous. That  plaintiff  did  incur  such  risk 
is  beyond  question.  Railroad  Co.  v.  Chas- 
teen,  88  Ala.  582,  7  South.  04;  Railroad  Co. 
t.  Burton,  97  Ala,  254,  12  South.  88;  Devlin 
t.  Railway  Co.,  87  Mo.  545;  Railroad  Co.  v. 
Barber,  5  Ohio  St.  541;  Wood,  Mast  ft 
Serv.  i  887.  This  case  furnishes  another 
instance  of  a  railroad  employe,  who,  as  his 
length  of  service  and  skill  increased,  be- 
came the  more  careless,  In  assuming  risks, 
which.  In  the  beginning,  he  would  have 
avoided.  There  is  no  evidence  tending  to 
show  that  the  engineer  or  fireman  was 
guilty  of  willful,  wanton  or  Intentional  neg- 
ligence, and  even,  If  either  of  them,  or  the 
company  was  guilty  of  any  simple  negli- 
gence in  the  premises,  the  plaintiff,  on  ac- 
count of  his  own  negligence,  contributing 
proximately  to  the  Injury  he  received,  can- 
not recover. 

The  court  did  not  err  In  giving  the  gen- 
eral charge  for  the  defendant  In  the  view 
we  take  of  the  case,  It  is  unnecessary  to  con- 
sider other  questions  reserved.  Affirmed. 


BAYONNE  KNIFE  CO.  v.  UMBENHAUER. 

(Supreme  Court  of  Alabama.    June  20,  1895.) 

Stoppage  ih  Tbansitu—  Solvbxct  of  Vendee  — 
Attachment — New  Trial— Surprise. 

1.  Where  a  vendor,  as  soon  as  he  bean  of 
the  doting  of  his  vendee's  store  by  levies  of  at- 
tachment, endeavors  to  exercise  his  right  of 
stoppage  in  transitu,  the  mere  attachment  of  the 
foods  before  delivery  to  the  vendee  will  not  de- 
feat such  right. 

2.  Where  a  vendor  who  has  on  closing  of 
his  vendee's  sio'-e  by  attachment  endeavored  to 
exercise  his  right  or  stoppage  in  transitu  as  to 
certain  of  the  goods  attached  intervenes  as 
claimant  in  the  attachment  suit  evidence  that 
the  vendee  had  a  large  amount  of  property  in 
another  state  is  admissible  to  prove  the  solvency 
of  the  vendee  when  the  vendor  attempted  to  ex- 
ercise tbe  right  of  stoppage. 

3.  The  insolvency  of  the  vendee  is  indis- 
pensable to  the  exercise  of  the  right  of  stoppage 
b  transitu. 


4.  A  vendor  who  has  Intervened  In  attach- 
ment, claiming  the  attached  property  under  a 
right  of  stoppage  in  transitu,  by  failing,  on  be- 
ing surprised  at  the  trial  by  evidence  of  the 
vendee  that  he  was  solvent  when  the  right  was 
exercised,  to  notify  the  court  of  the  surprise, 
waives  his  right  to  a  new  trial  on  the  ground  of 
such  surprise. 

5.  A  new  trial  on  the  ground  of  newly-dis- 
covered evidence  is  properly  refused  when  the 
evidence  could  have  been  obtained  at  the  time 
of  trial  by  reasonable  diligence. 

6.  An  affidavit  without  a  notarial  seal  Is 
insufficient. 

Appeal  from  circuit  court.  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Attachment  suit  by  M.  8.  TJmbenhauer 
against  S.  Kaufman.  The  Bayonne  Knife 
Company  intervened  as  claimant  of  the  prop- 
erty. From  a  judgment  for  plaintiff  on  trial 
of  right  of  property,  the  claimant  appeals. 
Affirmed. 

V.  L.  Thompson,  for  appellant  Bowman 
ft  Halsh,  for  appellee, 

COLEMAN,  J.  The  appellee,  TJmbenhau- 
er, sued  out  an  attachment  which  was  levied 
upon  certain  goods  as  the  property  of  8. 
Kaufman,  the  defendant  in  the  attachment 
suit  The  Bayonne  Knife  Company  Inter- 
posed a  claim  to  the  property,  and  an  Issue 
was  made  up,  under  the  direction  of  the 
court,  for  the  trial  of  the  right  of  property. 
The  court  tried  the  case  without  tbe  Inter- 
vention of  a  jury,  and  found  the  Issue  for 
the  plaintiff.  When  the  court  without  a  Jury 
determines  the  issue,  the  rule  is  that  If  there 
are  no  errors  In  the  exclusion  of  evidence, 
and  the  legal  evidence  received  authorized 
the  conclusion,  although  there  may  have 
been  illegal  evidence  admitted,  the  conclu- 
sion reached  must  be  sustained.  The  goods 
In  question  were  shipped  by  claimant  to  8. 
Kaufman  at  Birmingham,  Ala.,  where  he 
had  been  engaged  In  the  mercantile  business. 
At  the  time  the  goods  reached  Birmingham, 
the  store  of  Kaufman  had  been  closed  by 
the  sheriff,  by  virtue  of  sundry  attachments 
Issued  against  him.  The  goods  In  question 
were  levied  upon  by  plaintiff  while  they 
were  in  the  depot  of  the  railroad  In  Birming- 
ham, and  which,  after  the  freight  charges 
were  paid  by  plaintiff,  were  delivered  to  the 
officers  making  the  levy  by  the  carrier,  with- 
out objection.  The  goods  were  shipped  to 
Kaufman  In  the  month  of  October,  under  an 
order  given  for  them  in  March  previous. 
There  is  evidence  tending  to  show  that  as 
soon  as  claimant  learned  that  the  store  of 
Kaufman  had  been  closed  by  attachments  it 
directed  the  carrier  to  return  the  goods; 
but  when  this  direction  was  given— whether 
before  or  after  they  had  been  levied  upon 
by  plaintiff's  attachment— Is  not  shown,  nor 
has  any  fact  been  proven  which  tended  to 
show  when  the  order  to  return  the  goods 
was  given  to  the  carrier.  The  right  of  stop- 
page in  transitu  depends  upon  the  Insolven- 
cy of  the  vendee,  either  at  the  time  of  the 
sale  of  the  property  or  subsequently,  and 
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before  possession,  either  actual  or  construct- 
ive, by  the  vendee.  Smith  v.  Barker  (Ala.) 
15  South.  340;  Loeb  v.  Peters,  63  Ala.  243; 
BenJ.  Sales,  Infra.  This  principle  of  law 
seems  to  be  almost  universally  recognized. 
In  fact,  we  know  of  no  authority  which  holds 
that  stoppage  In  transitu  may  be  asserted 
against  a  solvent  debtor.  The  claimant  ob- 
jected to  evidence  which,  if  believed,  estab- 
lished that  Kaufman  possessed  valuable 
property  In  Georgia  largely  In  excess  of  all 
his  liabilities.  The  evidence  tended  to  show 
that  the  business  in  Birmingham  was  con- 
ducted by  an  agent,  and  that  Kaufman  him- 
self had  not  been  in  Birmingham  for  some 
time  previous  to  the  levy  of  the  attachment, 
nor  since,  until  this  trial,  and  that  he  had 
two  stores  In  Georgia.  There  Is  no  evidence 
to  show  that  credit  was  extended  to  the  ven- 
dee on  the  faith  of  the  business  conducted 
at  Birmingham,  except  the  single  fact  of  the 
shipment  of  the  goods  to  that  place.  The 
claimant  and  vendor  Is  a  nonresident  of  the 
state  of  Alabama,  and  It  is  fairly  presuma- 
ble that  the  goods  Were  shipped  on  the  per- 
sonal credit  of  the  purchaser,  as  much  so 
as  on  the  faith  of  the  business  conducted  In 
Birmingham.  The  court  did  not  err  in  re- 
ceiving evidence  of  the  value  and  ownership 
of  property  in  Georgia  to  establish  his  sol- 
vency. We  are  of  opinion  that  the  mere  levy 
-of  the  attachment,  under  the  facts,  did  not 
defeat  the  right  of  stoppage.  Loeb  v.  Pe- 
ters, 63  Ala.  243;  Harris  v.  Tenney,  85  Tex. 
254,  20  S.  W.  82;  Id.,  34  Am.  St  Rep.  796,  and 
notes;  BenJ.  Sales,  |  651.  The  failure  to 
establish  the  insolvency  of  the  vendee  was 
fatal  to  the  claim  of  the  claimant  and  the 
court  did  not  err  in  rendering  judgment  for 
the  plaintiff. 

After  judgment  by  the  trial  court  the 
claimant  entered  a  motion  for  a  new  trial, 
upon  the  ground  that  he  was  taken  by  sur- 
prise by  the  testimony  of  Kaufman  as  to  his 
solvency,  and  newly-discovered  evidence  to 
the  effect  that  Kaufman  was  In  fact  insol- 
vent at  the  time  of  the  levy  of  the  attach- 
ment and  when  the  claim  to  the  property 
was  Interposed.  The  insolvency  of  the  ven- 
dee being  indispensable  to  the  exercise  of 
the  right  of  stoppage  in  transitu,  the  vendor 
intending  to  rely  upon  it  must  be  prepared 
to  establish  this  fact  The  attorney  for 
claimant  makes  affidavit  that  he  was  deceiv- 
ed and  misled  by  Kaufman  himself,  by  state- 
ments made  by  him  before  he  was  examined, 
as  to  his  pecuniary  condition.  Leaving  out 
of  consideration  the  denial  by  Kaufman  of 
this  statement  it  was  the  duty  of  claimant 
during  the  trial,  when  the  surprise  occurred, 
to  have  made  It  known  to  the  court  and 
that  he  had  been  deceived  and  misled  by  his 
witness,  and  moved  for  a  mistrial  or  contin- 
uance of  the  cause.  A  party  cannot  specu- 
late on  the  chances  of  getting  a  favorable 
verdict,  and,  after  losing,  urge  as  a  ground 
for  a  new  trial  a  matter  which  existed  dur- 
ing the  trial,  and  known  to  movant  and 


which  was  waived.  Hoskins  v.  Hlght  (Al.  ) 
11  South.  253;  Baker  v.  Boon  (Ala.)  13  South. 
481;  Oliver  v.  Herron,  17  South.  387.  As  to 
newly-discovered  evidence,  we  are  of  opin- 
ion, from  the  affidavit  of  Kaufman,  which 
is  not  controverted,  that  an  application  to 
the  Commercial  Agency  would  have  put 
plaintiff's  attorney  in  possession  of  the  facts 
of  Kaufman's  business  in  Georgia.  The 
claimant  Itself  offers  no  evidence  to  show 
that  it  was  Ignorant  of  his  business  in  that 
state.  All  legal  objections  were  taken  to 
the  introduction  of  the  affidavit  of  an  at- 
torney residing  in  Georgia.  The  jurat  is  cer- 
tified to  by  one  who  attaches  to  his  name 
the  letters  "N.  P."  A  certificate  of  this  char- 
acter is  not  self-proving.  A  notarial  seal 
conforming  to  the  requirements  of  the  stat- 
ute Is  indispensable.  Alabama  Nat  Bank 
v.  Chattanooga  Door  &  Sash  Co.  (decided  at 
present  term)  18  South.  74.  The  judge  did 
not  err  in  overruling  the  motion  for  a  new 
trial  upon  the  evidence  before  him.  Affirm- 
ed. 


Ex  parte  HOOD  et  aL 
(Supreme  Court  of  Alabama.    June  20,  1895.) 
Appbal  —  Effbot  —  Termination  of  Rscuvra- 

SHIP. 

1.  Creditors  of  an  attachment  defendant 
filed  a  bill  attacking  the  attachment  for  fraud, 
and  a  receiver  was  appointed  to  take  charge  or 
the  goods  attached.  The  complainants  appeal- 
ed from  decree  denying  them  relief,  and  order- 
ing a  reference  to  ascertain  the  state  of  the  re- 
ceiver's account  and  the  amount  due  the  attach- 
ment plaintiffs,  but  gave  only  a  bond  for  costs. 
The  referee  reported  the  amount  in  the  receiv- 
er's hands  to  be  $17,000.  and  the  amount  due 
such  plaintiffs,  for  which  they  had  recovered 
judgment,  to  be  $23,000,  and  the  report  was 
approved.  Edd,  that  such  appeal  did  not  pre- 
vent the  court  from  terminating  the  receiver- 
ship, and  directing  the  receiver  to  pay  the  money 
to  such  judgment  plaintiffs. 

2.  But  where  such  judgment  plaintiffs  were 
nonresidents,  the  court  properly  refused  to  ter- 
minate such  receivership,  in  the  absence  of  se- 
curity for  the  return  of  the  funds  in  the  event  of 
a  reversal  of  the  decree  appealed  from. 

Petition  by  Thomas  G.  Hood  and  others, 
doing  business  as  Hood,  Poulkrod  &  Co.,  for 
a  writ  of  mandamus  to  compel  Thomas 
Cobbs,  as  chancellor  of  the  chancery  court 
of  Jefferson  county,  to  entertain  and  grant 
a  certain  motion  made  by  petitioners  In  such 
court  in  an  action  by  B.  Brownold  and  others 
against  George  Passe  and  others.  Writ  de- 
nied. 

The  case  made  by  the  petition  is  as  fol- 
lows: Hood,  Foulkrod  &  Co.  sued  out  a 
writ  of  attachment  against  George  Passe, 
doing  business  as  George  Passe  &  Co.,  on 
November  19,  1892,  and  caused  the  same  to 
be  levied  on  his  stock  of  goods  in  the  city 
of  Birmingham.  Two  days  afterwards,  B. 
Brownold  and  others,  as  creditors  of  said 
George  Passe  &  Co..  filed  their  bill  In  the 
chancery  court  of  Jefferson  county,  attack- 
ing said  attachment  of  Hood,  Foulkrod  &  Co. 
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fir  alleged  fraud;  and  upon  the  filing  of  Bald 
bill  the  chancellor -appointed  a  receiver  to 
take  charge  of  the  stock  of  goods  that  had 
been  attached.  No  Injunction  was  obtained 
against  the  prosecution  of  the  attachment 
suit  by  Hood,  Foulkrod  &  Co.,  and  In  Febru- 
ary, 1883,  they  recovered  a  judgment  against 
said  Paase  In  their  attachment  suit  for  over 
120,000.  In  the  chancery  suit  of  B.  Brown- 
old  et  al.  v.  George  Passe  et  al.,  the  chan- 
cellor rendered  a  decree  in  January,  1895, 
holding  that  the  complainants  were  not  enti- 
tled to  relief,  and  ordered  that  the  register 
hold  a  reference  to  ascertain  the  state  of  the 
receiver's  account,  and  also  the  amount  of  the 
debt  of  Hood,  Foulkrod  &  Co.  against  said 
Passe.  From  this  decree  the  complainants 
In  the  chancery  cause  took  an  appeal  to  the 
supreme  court,  upon  filing  security  for  costs, 
no  other  bond  having  been  given.  Subse- 
quent to  this  appeal,  the  register  reported  up- 
on the  receiver's  account,  which,  by  agree- 
ment of  the  part'TS,  was  in  all  things  con- 
firmed. This  report  showed  that  the  receiv- 
er bad  on  hand  about  $17,000,  after  paying 
the  expenses  of  the  receivership  and  prior 
liens,  leaving  that  amount  subject  to  the 
attachment  suit  and  judgment.  The  regis- 
ter also  reported,  la  March,  1895,  the  amount 
of  the  debt  of  Hood,  Foulkrod  &  Co.,  as 
shown  by  the  judgment  in  the  attachment 
suit,  to  be  over  $23,000.  No  objection  was 
filed  to  this  report;  and  on  May  24,  1895,  it 
was  confirmed  by  the  chancellor.  Such  be- 
ing the  state  of  the  case,  the  present  peti- 
tioners. Hood,  Foulkrod  &  Co.,  moved  the 
chancellor  to  terminate  the  receivership  by 
directing  the  payment  to  them  of  the  money 
in  the  hands  of  the  receiver,  which  had  been 
adjudged  to  belong  to  the  petitioners,  and  or- 
der the  receiver,  upon  so  doing,  to  be  dis- 
charged. Upon  considering  this  motion,  the 
chancellor  decreed  that  he  had  no  authority 
or  jurisdiction  to  entertain  the  motion,  on  ac- 
count of  the  pendency  of  the  appeal,  stating, 
in  his  decree  thereon,  that  to  grant  the  mo- 
tion would  be  to  affect  the  equities  of  the 
parties,  and  he  therefore  declined  to  grant 
said  motion  until  the  supreme  court  decided 
the  chancery  suit  then  on  appeal.  Thereupon 
Hood,  Foulkrod  &  Co.  filed  the  present  petition. 

Cabanls8  &  Weakley,  for  petitioners.  Mount- 
joy  &  Tomlinson,  contra. 

PER  CURIAM.  An  appeal  from  a  final 
decree  of  a  court  of  chancery  Is  matter  of 
right  if  the  party  appealing  gives  security 
for  the  costs  of  appeal  An  appeal  taken  in 
this  mode  does  not  operate  a  divestiture  or 
suspension  of  the  authority  of  the  court  to 
proceed  in  the  execution  of  the  decree. 
Whatever  measures  are  necessary  for  the  ex- 
ecution of  the  decree,  it  is  the  duty  of  the 
court,  on  the  application  of  a  party  in  inter- 
est, to  pursue  as  if  the  appeal  had  not  been 
taken.  If,  in  this  respect,  it  is  Intended  to 
stay  the  authority  of  the  court,  the  stat- 
v.!8so.no.7— 12 


utes  require  that  bond  with  security,  with 
penalty  and  conditions  adapted  to  the  char- 
acter of  the  decree,  known  and  recognized 
as  a  "supersedeas  bond,"  be  given.  The  pres- 
ent appeal  was  taken  on  a  mere  suretyship 
for  costs.  In  the  general  proposition  on 
which  the  chancellor  proceeded— that  the  ap- 
peal removed  the  case  wholly  and  absolutely 
Into  this  court,  so  far  as  the  equities  of  the 
case  were  involved,  and  that  It  was  not  in 
his  province  to  make  any  order  or  decree 
which  would  disturb  or  displace  them  as 
settled  by  the  final  decree— there  must  be 
unqualified  concurrence.  If  this  were  not 
true,  it  is  obvious  the  case  would  at  one  and 
the  same  time  be  pending  in  two  courts, 
each  having  and  capable  of  exercising  au- 
thority over  It  The  authority  of  the  lower 
court,  of  necessity,  yields  to  the  authority 
of  the  court  the  law  Invests  with  the  higher 
jurisdiction.  The  error  of  the  chancellor 
seems  to  He  In  the  supposition  that  his  power 
and  duty  to  proceed  in  the  execution  of  the 
decree  were  suspended  by  the  appeal,  though 
the  measures  necessary  may  directly  or  in- 
directly affect  the  equities  of  the  case.  The 
duty  and  authority  result  from  the  statutes, 
which,  in  effect,  distinguish  the  operation 
and  effect  of  an  appeal  taken  only  on  a  sure- 
tyship for  the  costs  of  the  appeal,  and  when 
a  supersedeas  bond  is  given.  The  error  of 
the  opinion  of  the  chancellor  does  not  neces- 
sarily render  erroneous  the  order  refusing  to 
discharge  the  receiver  and  directing  him  to 
pay  over  the  moneys  in  his  hands  to  the  peti- 
tioners. A  receivership  usually  terminates 
on  the  termination  of  the  suit  in  which  the 
receiver  is  appointed.  Cases  will  arise,  how- 
ever, of  peculiar  exigencies,  which  may  re- 
quire that  the  receivership  be  continued,  or, 
if  it  be  not  continued,  that  the  court  should 
not  absolutely  part  with  the  custody  of  the 
funds  In  the  possession  of  the  receiver. 
When  such  cases  arise,  it  is  matter  within 
the  sound  judicial  discretion  of  the  chancel- 
lor to  determine  whether  the  receivership 
shall  be  terminated,  or  continued  pending  an 
appeal  which  does  not  operate  a  divestiture 
or  suspension  of  the  duty  and  authority  to 
proceed  in  the  execution  of  the  final  decree 
from  which  the  appeal  Is  taken;  that  decree 
not,  in  terms,  having  terminated  the  receiv- 
ership, and  directed  the  disposition  of  the 
funds  in  the  possession  of  the  receiver.  In 
such  cases,  the  termination  of  the  receiver- 
ship, and  the  disposition  of  the  funds  in  his 
possession,  is  in  the  nature  of  a  proceed- 
ing supplemental  or  additional  to  the  ordi- 
nary process  of  the  execution  of  a  final  de- 
cree; and  we  repeat,  in  employing  them,  the 
chancellor  has  a  judicial  discretion  to  be  ex- 
ercised In  view  of  the  exigencies  of  the  par- 
ticular case.  A  continuance  of  the  receiver- 
ship in  this  case  is  necessary  only  for  the 
safe-keeping  of  the  funds  and  the  preserva- 
tion of  the  control  of  the  court  over  them. 
The  formal  continuance  of  the  application— a 
matter  of  which  the  petitioners  could  not 
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have  complained— would  have  operated,  If 
the  continuance  had  been  repeated,  to  con- 
tinue the  receivership.  Properly,  the  chan- 
cellor did  not  continue  the  application,  but 
denied  it,  affording  opportunity  for  the  revi- 
sion of  his  action.  The  fund  Is  large.  The 
petitioners  reside  without  the  state.  If  the 
receivership  had  been  terminated,  and  the 
court  had  parted  with  the  custody  of  the 
funds  absolutely,  as  was  solicited  by  the  pe- 
titioners, in  the  event  of  a  reversal  of  the 
decree,  restitution  could  be  compelled  only 
by  resort  to  the  courts  of  the  state  in  which 
the  petitioners  reside,  and  restitution  would 
be  dependent  on  their  ability  to  make  it 
Under  these  circumstances,  we  are  of  opin- 
ion, in  the  exercise  of  a  judicial  discretion, 
the  chancellor  could  have  properly  refused 
the  application.  As  this  is  true,  the  reason 
the  chancellor  gave  for  the  refusal  is  imma- 
terial. The  conclusion  or  judgment  of  a 
court  is  often  right  though  there  is  error  In 
the  reasoning  by  which  it  is  reached.  The 
petitioners  can  renew  their  application.  And 
we  deem  it  proper  to  say,  as  the  case  Is  now 
presented,  if  it  is  accompanied  by  security 
the  chancellor  approves,  guarantying  the  res- 
titution of  the  funds  in  the  event  of  a  re- 
versal of  the  decree,  the  receivership  ought 
to  be  terminated,  and  the  funds  paid  over 
to  the  petitioners.  For  the  reasons  given, 
the  application  for  mandamus  must  be  de- 
nied, at  the  cost  of  the  petitioners. 


WEBB  v.  ELYTON  LAND  CO. 
(Supreme  Court  of  Alabama.    Feb.  4,  1895.) 
Dkbd— DBSCBiprtox— Parol  Evidence— Bona. 
Fide  Purchaser. 

1.  The  description  in  a  deed  by  sectional 
subdivision,  townsnlp.  and  range,  only  (omitting 
county,  state,  and  land  district),  may  be  cured 
by  parol  evidence  that  the  grantor  owned  certain 
land  corresponding  to  the  description  in  the 
deed,  that  he  and  his  grantee  live  near  it,  and 
that  he  never  owned  any  other  land. 

2.  One  not  in  possession  of  land,  and  not 
seised  of  it,  for  the  reason  that  he  had  given  an 
unrecorded  deed  thereof  to  complainant,  and 
disclaiming  any  interest  in  it,  when  asked  by 
defendant  to  sell,  though  not  stating  that  he 
had  given  complainant  a  deed,  finally  agreed  to 
give  defendant  a  deed  of  any  interest  he  had  in 
it,  and  executed  to  him  a  deed  purporting  to 
convey  the  entire  fee,  reciting  that  he  "bargain- 
ed, sold,  quitclaimed,  and  conveyed."  JBdd 
that,  as  against  complainant,  it  would  be  treated 
as  a  quitclaim,  and  would  not  protect  defendant 
as  a  bona  fide  purchaser. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Suit  to  quiet  title  by  the  Elyton  Land  Com- 
pany against  Norman  Webb.  Decree  for 
complainant,  and  defendant  appeals.  Af- 
firmed. 

Brooks  &  Brooks  and  Smith  &  Lowe,  for 
appellant   Alex.  T.  London,  for  appellee. 

HEAD,  J.  ThiB  is  a  bill  by  the  Elyton 
Land  Company  against  Norman  Webb  to 


quiet  titles  to  the  S.  E.  %  of  N.  W.  »ec- 
tion  8,  township  18,  range  2  W.,  in  Jefferson 
county,  Ala.  The  land  lies  on  what  is  known 
as  "South  Highlands,"  in  and  adjacent  to 
the  city  of  Birmingham.  Many  years  ago, 
Elija  Brown  died,  owning  a  body  of  about 
400  acres  of  land,  including  that  in  contro- 
versy. He  resided  on  that  tract  all  his  life, 
or  for  many  years.  He  left  his  widow, 
Nancy  Brown,  and  a  son,  W.  W.  Brown, 
besides  other  children.  By  his  last  will  he 
devised  all  his  land  to  his  widow,  for  life, 
with  remainder.  In  fee,  to  his  son,  W.  W. 
Brown.  Both  devisees  still  survive.  On 
January  10,  1870,  W.  W.  Brown  conveyed 
his  estate  In  the  land  In  controversy,  with 
warranty,  to  Joab  Bagley.  On  September 
24,  1872,  Bagley  and  wife  sold  and  conveyed 
to  the  complainant,  the  Elyton  Land  Com- 
pany. On  November  15,  1886,  the  widow, 
Nancy  Brown,  conveyed  her  estate  in  this 
land  to  the  complainant  On  July  28,  1883, 
W.  W.  Brown  and  wife  executed  a  deed  to 
the  40  acres  in  dispute  to  said  Norman  Webb 
for  the  consideration  of  $100,  purporting  to 
convey  the  entire  fee;  and  he  (Webb)  now 
asserts  title,  by  virtue  of  this  deed,  to  an 
estate  in  remainder,  dependent  upon  the  life 
estate  of  Nancy  Brown,  paramount  to  the 
title  of  the  Elyton  Land  Company.  There 
are  three  defenses  set  up  in  the  answer, 
and  relied  upon  on  the  trial:  First,  that  the 
deed  of  W.  W.  Brown  to  Joab  Bagley,  relied 
upon  by  the  complainant  Is  in  fact  no  deed, 
but  a  forgery,  and,  If  signed  by  Brown, 
there  was  no  attesting  witness,  nor  acknowl- 
edgment in  consequence  of  which  the  in- 
strument is  inoperative  as  a  conveyance; 
second,  that  the  deed  is  void  on  its  face,  for 
insufficiency  of  description  of  the  land, 
which  is  described  only  by  sectional  sub- 
division, township,  and  range,— omitting  the 
county,  state,  and  land  district  in  which 
the  land  is  situated;  third,  that  the  respond- 
ent is  a  purchaser  for  valuable  considera- 
tion, without  notice. 

1.  We  have  carefully  examined  the  evi- 
dence, and  have  no  doubt  that  the  deed  to 
Bagley  is  genuine,  and  was  executed,  attest- 
ed by  a  subscribing  witness,  and  delivered, 
on  the  day  of  its  date.  This  Is  so  well  es- 
tablished that  It  is  unnecessary  to  .go  into 
the  evidence,  or  enter  upon  any  discussion 
of  it 

2.  The  Bagley  deed  possesses  the  infirmity 
in  the  description  of  the  land  above  men- 
tioned. The  evidence  shows,  without  dis- 
pute, that  W.  W.  Brown,  at  the  date  of  the 
conveyance,  owned  land  lying  in  Jefferson 
county,  Ala.,  conforming,  in  point  of  sec- 
tion, township,  and  range,  to  that  described 
in  the  deed,  and  had  owned  it  since  the 
death  of  his  father,  years  before;  and  it 
is  shown  by  the  testimony  of  a  number  of 
witnesses— his  relatives,  and  intimate  ac- 
quaintances of  long  standing— that  he  was 
never  known  to  own,  or  claim  to  own,  any 
lands  in  any  other  county  or  state.   He  had 
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lived  all  his  life  very  near  to  the  land  In  dis- 
pute, In  Jefferson  county;  and  his  grantee, 
Bagley,  was  an  old  resident  and  citizen  of 
that  county,  owning  lands  therein  located, 
not  remote  from  the  land  in  question.  These 
facts  raise  the  question  of  law  whether  or 
not  the  insufficiency  apparent  upon  the  face 
of  the  deed  may  be  cured  by  reference  to 
the  extrinsic  circumstances  stated.  We  feel 
constrained  to  hold  that  the  question  has 
been  settled  by  past  adjudications  of  this 
court,  whatever  doubts  may  be  entertained 
of  the  correctness  of  the  rule  which  those 
decisions  declare.  In  Chambers  v.  Rings taff, 
60  Ala.  140,  the  very  question  arose  upon  a 
mortgage  of  realty;  and,  after  full  discus- 
sion by  Chief  Justice  Stone,  it  was  express- 
ly held  that  when  it  was  admitted,  or  found 
by  the  jury,,  that  the  mortgagor  owned  tue 
lands  in  dispute  when  the  mortgage  was 
made,  in  the  absence  of  other  proof  that 
she  owned  or  claimed  other  lands  falling 
within  the  description,  it  then  became  the 
duty  of  the  court  to  pronounce  the  mort- 
gage a  valid  conveyance.  This  conclusion 
was  reached  without  consideration  of  the 
fact  that  the  mortgage  showed  on  its  face 
that  it  was  executed  In  Montgomery  county, 
wherein  the  lands  in  dispute  lay,  and  that 
the  parties  resided  in  that  county.  In  Meyer 
v.  Mitchell,  75  Ala.  475,  Judge  Somervllle, 
arguendo,  and  in  approval  of  Chambers  v. 
Kingstaff,  supra,  used  the  following  lan- 
guage, treating  of  ambiguities:  "The  gen- 
eral rule  everywhere  recognized  is  that  mere 
verbal  declarations  as  to  what  was  intend- 
ed are  not  admissible  in  explanation  of  the 
terms  of  the  writing  itself.  A  just  exception 
to  this  rule,  however,  Is  found  in  parol  evi- 
dence going  to  the  identification  of  the  sub* 
ject-matter ,— a  principle  which  seems  to  have 
been  much  favored  by  the  past  decisions  of 
this  court  In  Chambers  v.  Rings taff,  69 
Ala.  140,  a  description  of  land  in  a  mortgage 
void  on  its  face  for  ambiguity  was  allowed 
to  be  aided  by  oral  evidence  showing  that 
the  grantor  owned  and  resided  on  certain 
lands  in  this  state  which  were  known  and 
described  by  the  same  numbers  as  those  em- 
ployed In  the  mortgage.  The  ambiguity  there 
arose  from  the  fact  that  the  description  em- 
ployed in  the  instrument  was,  on  the  face  of 
it,  equally  applicable  to  many  tracts  of  land 
located  In  various  government  surveys.  The 
conclusion  was  reached  upon  the  principle 
that  parol  evidence  was  admissible  to  show 
the  surrounding  or  attendant  circumstances 
under  which  the  contract  was  made,  and  to 
identify  the  subject-matter  to  which  the  par- 
ties referred."  In  De  Jarnette  v.  McDaniel, 
U3  Ala.  215,.  0  South.  570,  the  description  of 
the  land  in  the  mortgage  was  of  the  same 
character  as  that  in  the  present  deed.  The 
court  said:  "The  plaintiffs  objected  to  the 
Introduction  of  the  mortgage  on  the  ground 
of  uncertainty  and  ambiguity  in  the  descrip- 
tion, it  was  then  proved  that  at  the  time 
the  mortgage  was  executed,  and  for  several 


years  before  that  time,  Mrs.  Dicey  De  Jar- 
nette lived  on  the  land;  that  she  and  her 
son  lived  together  upon  It  until  his  death 
(1854);  and  that  she  owned  no  other  lands. 
This  brought  the  question  directly  within 
the  rule  declared  In  Chambers  v.  Rlngstaff, 
69  Ala.  140.  The  circuit  court  did  not  err 
in  receiving  the  mortgage  deed  in  evidence." 
We  have  given  due  consideration  to  the  elab- 
orate argument  and  array  of  authorities  pre- 
sented to  us  by  the  appellant's  counsel,  im- 
peaching with  much  force  the  rule  declared 
In  these  decisions.  We  realize  the  difficulty 
and  doubt  which  surround  the  question. 
There  is  contrariety  of  decision  upon  it  in 
the  states.  The  briefs  collect  the  authori- 
ties. The  rule  we  have  adopted  commends 
itself  for  its  conservatism  and  justice.  How- 
soever vulnerable  it  may  be  to  the  attack 
of  technical  and  refined  principles  of  law 
upon  the  subject  of  ambiguous  writings,  we 
are  not  so  well  satisfied  that  it  is  unwise  as 
to  be  disposed  to  depart  from  It 

3.  The  Bagley  deed  was  not  recorded  until 
1886,  and  the  appellant  claims  to  be  a  bona 
fide  purchaser  of  the  estate  of  W.  W.  Brown, 
In  remainder,  for  value,  without  notice.  His 
purchase  was  negotiated  and  bis  deed  pro- 
cured by  Tipton  Bradford,  as  his  agent  duly 
authorized  in  the  premises.  Bradford  was  a 
practicing  lawyer  in  Birmingham,  Ala.  Brown 
lived  In,  or  just  adjacent  to,  that  city.  Sam- 
uel Thompson,  living  in  Birmingham,  was  re- 
lated by  marriage  to  Brown.  Bradford  pro- 
cured Thompson,  as  a  friendly  act  to  negoti- 
ate with  Brown  for  a  deed.  What  occurred 
between  Thompson  and  Brown  appears  In 
Thompson's  testimony,  and  we  give  it  as  he 
gave  it  He  says:  *T  was  authorized  by  Mr. 
Bradford  to  see  Mr.  Brown,  and  ascertain 
what  he  would  take  for  his  interest  and  that 
of  his  mother  In  the  said  land,  •  *  •  and 
said  Bradford  told  me  that  he  wanted  to  buy 
Brown's  interest  in  the  land.  He  requested 
me  to  ascertain  from  said  Brown  what  be 
would  take  for  his  interest  in  the  land.  I 
did,  as  his  agent,  ask  W.  W.  Brown  what  he 
would  take  for  his  remainder  estate  in  said 
land.  Brown  said  that  if  he  had  any  Inter- 
est in  the  land,  be  did  not  know  It,  and  that 
he  could  not  sell  a  thing  he  did  not  own.  1 
returned  to  town,  and  Informed  Mr.  Brad- 
ford of  my  mission  and  its  results,  and  Mr. 
Bradford  requested  me  to  again  see  Brown 
In  regard  to  this  transaction;  and  within  two 
or  three  days  I  again  went  to  the  storehouse 
of  Mr.  Brown,  and  again  told  him  that  Mr. 
Bradford  said  that  the  title  of  the  land  was 
in  Mrs.  Brown  and  W.  W.  Brown,  and,  if  he 
sold  It,  he  would  only  be  selling  his  Interest. 
If  he  had  any,  and  If  he  had  no  interest  In 
the  land  he  could  sell  none,  but  that  he  was 
willing  to  buy  it  and  take  the  risk  of  holding 
It  I  asked  Brown  what  he  would  take  for 
his  Interest  and  he  said  he  would  take  one 
hundred  dollars.  Said  Brown  said  that  he 
had  not  known  that  his  father  had  ever  en- 
tered said  land,  or  owned  It,  and  that  he  never 
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bad  claimed  It  and  never  sold  it  I  did  return 
and  Inform  Bradford  what  Brown  had  said. 
Bradford  said  he  would  give  him  the  one 
hundred  dollars.  *  *  *  I  never  interview- 
ed said  Brown  but  twice  in  behalf  of  Mr. 
Bradford,  and  on  the  second  Interview,  when 
Brown  proposed  to  take  one  hundred  dollars 
for  his  interest,  I  told  him  that  Mr.  Bradford 
would  pay  him  the.  f  100  for  his  interest  at 
any  time  that  he  would  come  to  his  office; 
and  Brown  promised  me  that  he  would  come 
to  Mr.  Bradford's  office  the  next  day,  and 
make  the  deed  and  receive  the  money.  My 
authority  as  such  agent  then  ceased."  On 
cross-examination  by  appellee's  counsel,  he 
stated:  "At  the  time  I  called  the  second  time 
at  Brown's  store,  in  the  interest  of  Mr.  Brad- 
ford, Brown  disclaimed  having  ever  known 
that  his  father  ever  owned  the  land,  and 
stating  that  he  had  no  interest  in  the  land, 
and  that  he  could  not  sell  a  thing  that  he 
did  not  own.  I  told  him  that  he  could  give 
a  quitclaim  deed,  and  that  if  he  had  no  inter- 
est in  the  land  it  would  convey  none,— It  would 
only  convey  the  interest  he  had,— and  that 
Mr.  Bradford  would  accept  such  a  deed,  and 
pay  him  $100,  the  amount  he  proposed  to  take 
for  his  interest.  I  reported  to  said  Bradford 
the  conversation  had  between  myself  and  the 
said  Brown,  and  informed  Mr.  Bradford  that 
Brown  had  promised  to  come  over  to  ws  of- 
fice the  next  day,  and  make  the  deed." 
Brown's  testimony  is  confirmatory  of  Thomp- 
son's statement  of  the  interview.  Bradford 
does  not  deny  that  Thompson  reported  to 
him  the  conversation.  There  Is  a  discrepan- 
cy in  the  testimony  of  Bradford  and  Thomp- 
son as  to  the  exact  authority  conferred  by  the 
former  upon  the  latter;  the  former  insisting 
that  he  told  Thompson  to  negotiate  for  the 
purchase  of  Brown's  estate  in  remainder, 
while  Thompson  puts  it  that  he  was  asked  to 
see  what  Brown  would  take  for  his  Interest  In 
the  land.  However  this  may  be,  it  is  clear, 
upon  the  proof,  that  the  negotiation  which 
actually  took  place  was  for  the  purchase  of 
Brown's  interest  only  upon  the  basis  of  the 
execution  of  a  quitclaim  deed,  and  that  Brad- 
ford was  fully  Informed  before  the  deed  was 
executed  that  such  was  the  case.  Shortly 
after  Thompson  reported  to  him,  Bradford 
saw  Brown  on  the  street,  and,  as  he  puts  it, 
stated  to  him  that  he  would  give  him  $100 
for  his  estate  In  remainder;  and  it  was  then 
arranged  that  Bradford  would  send  the  deed 
to  Brown's  house  to  be  executed,  which  he 
did  very  soon,— Bradford  himself,  in  company 
with  a  notary,  performing  the  mission.  The 
deed  was  presented  to  Brown  and  his  wife, 
and  was  by  them  signed,  and  acknowledged 
before  the  notary,  without  the  same  being 
read,  so  far  as  appears.  The  deed  was  writ- 
ten by  Bradford,  and  its  words  of  grant  are, 
"Party  of  the  first  part  have  this  day  bar- 
gained, sold,  quitclaim,  and  conveyed,  and 
by  these  presents  do  bargain,  sell,  quitclaim, 
and  convey,  unto  party  of  the  second  part," 
etc.    It  is  an  undisputed  fact  that  Bradford, 


when  he  made  the  trade,  and  before,  knew 
that  Brown  repudiated  all  right,  title,  or  in- 
terest in  the  land,  and  steadfastly  maintained 
that  he  had  nothing  to  sell.  In  Thames  v. 
Rembert,  63  Ala.  561,  we  said:  "A  bona  fide 
purchaser,  entitled  to  protection  against  prior 
equities  or  latent  infirmities  in  the  title  of 
his  vendor,  who  is  apparently  seised,— and, 
in  the  transaction  with  him,  pretends  to  be 
seised,— in  fee  of  the  legal  estate,  is  one  who, 
in  good  faith,  without  notice,  parts  with 
value,  or  changes  his  position  for  the  worse, 
under  the  belief  that  he  is  acquiring  the  legal 
estate.  Good  faith  and  a  valuable  consideration 
are  the  essential  elements  of  a  bona  fide  pur- 
chase a  court  of  equity  will  not  disturb.  The 
two  must  concur."  And  in  Craft  v.  Russell,  67 
Ala.  9,  we  said:  "A  plea  put  in  by  a  de- 
fendant claiming  to  be  a  bona  fide  purchaser 
for  value,  without  notice,  In  order  to  be  avail- 
able as  a  protection  against  a  prior  equity 
or  conveyance  asserted  by  the  complainant, 
must  aver  clearly,  distinctly,  and  without 
equivocation  the  following  facts:  (1)  That  he 
is  the  purchaser  of  the  legal,  as  distinguished 
from  an  equitable,  title;  (2)  that  he  purchased 
the  same  In  good  faith;  (3)  that  he  parted 
with  value  as  a  consideration  therefor,  by 
paying  money  or  other  thing  of  value,  as- 
suming a  liability,  or  incurring  an  Injury; 
(4)  that  he  had  no  notice  and  knew  no  fact 
sufficient  to  put  him  on  Inquiry  as  to  com- 
plainant's equity,  either  at  the  time  of  his 
purchase,  or  at  or  before  the  time  he  paid 
the  purchase  money,  or  otherwise  parted  with 
such  value."  In  Hooper  v.  Strahan,  71  Ala. 
75,  we  said:  "The  rule  la  settled  In  this  state 
that  in  such  cases  it  is  required  of  a  defend- 
ant who  Is  a  subpurchaser  to  aver  in  his  plea 
or  answer  •  •  •  the  following  facts:  (1) 
That  he  Is  a  purchaser  from  one  in  actual 
or  constructive  possession,  who  was  seised, 
or  claimed  to  be  seised,  of  the  legal  title,  at 
the  same  tune  briefly  setting  out  substan- 
tially the  contents  of  the  deed  of  purchase, 
with  date,  consideration,  and  parties;  (2)  that 
he  purchased  In  good  faith;  (3)  that  ne  parted 
with  value,  etc.,  •  •  (4)  that  he  had  no 
notice,"  etc.  In  May  r.  Wilkinson,  76  Ala. 
543,  we  again  said  that  he  must  show  that 
he  was  a  purchaser  from  one  in  actual  or  con- 
structive possession,  who  was  seised,  or  claim- 
ed to  be  seised,  of  the  legal  title. 

The  present  record  gives  much  general 
history,  which,  it  seems  to  us,  In  connection 
with  the  foregoing  facts,  bears  upon  the 
good  faith  of  the  appellant  in  making  the 
purchase  in  question.  In  1871  the  Elyton 
Land  Company  purchased  some  5,000  acres 
of  land,  with  a  view  of  building  a  city,  and 
upon  which  is  now  the  city  of  Birmingham. 
The  city  constantly  grew,  up  to  the  time  of 
Webb's  purchase,  In  July,  1883,  when  It  had 
a  population  numbering  about  10,000.  This 
land  was  surveyed  and  laid  off  Into  streets, 
avenues,  blocks,  and  lots.  Large  maps  there- 
of, showing  the  company's  possessions,  were 
made,  and  suspended  upon  the  walls  of  the 


Digitized  by  Google 


RAMSEY  t>.  WELLS. 


181 


company's  office,  upon  which  were  delineat- 
ed the  streets,  avenues,  blocks,  and  lots 
aforesaid.  These  maps  embraced  the  land 
In  controversy,  marked  off  by  border  lines, 
but  did  not  show  until  later  the  streets,  etc., 
thereon.  The  company's  business  was  to 
sell  their  lots,  and  In  the  development  of  the 
city,  up  to  the  time  of  Webb's  purchase,  they 
sold  very  many  of  them, — quite  a  number  of 
them  contiguous  to  the  land  in  controversy. 
The  maps  were  always  used  and  referred  to 
In  making  these  sales.  Whenever  a  sale  was 
made  the  name  of  the  purchaser  was  writ- 
ten upon  the  face  of  the  lot,  on  the  map. 
The  map  showed  the  section,  township,  and 
range.  A  casual  examination  would  not 
fall  to  discover  that  the  lands  in  controversy 
were  shown  thereon.  Prior  to  July,  1883, 
Webb  purchased  several  lots  from  the  com- 
pany,— one  located  on  South  Highlands,  not 
far  from  the  land  in  controversy,— and,  mak- 
ing his  purchases,  used  and  referred  to  this 
map  hanging  on  the  walls  In  the  company's 
office;  and  there  Is  testimony  going  to  show 
that  he  was  frequently  In  the  company's  of- 
fice, examining  the  maps  to  locate  lots,  with 
a  view  of  purchasing.  About  a  year  before, 
to  wit,  in  August,  1882,  he  purchased  from 
the  owner  the  40  acres  adjoining  and  south 
of  the  land  in  question;  and  he  was  over 
there,  at  least  once,  looking  at  the  lands  in 
that  locality.  We  think  the  circumstances 
show  that  Webb  must  have  known  that  the 
Elyton  Land  Company  claimed  and  owned 
extensive  possessions,  embracing,  not  only 
lands  in  the  corporate  limits  of  the  city,  but 
extending  far  beyond  those  limits;  that  he 
knew  its  business,  and  its  manner  of  con- 
ducting it,  and  knew  its  possessions  were 
shown  on  said  maps.  Bradford  had  been  a 
practicing  lawyer  in  the  city  for  a  number 
of  years.  There  are  strong  indications  in 
the  record  that  he  was  wgnt  to  give  atten- 
tion to  land  trading.  Indeed,  the  record 
brings  to  the  mind  an  intimate  intercourse 
between  him  and  the  real-estate  agent.  It 
Is  passing  strange  if  he  did  not  know  the 
part  enacted  by  the  Elyton  Land  Company 
In  the  building  and  growth  of  the  city  of 
Birmingham;  the  fact  that  it  claimed  large 
possessions  in  and  around  the  city;  the 
business  It  was  engaged  in,  and  its  manner  of 
conducting  It;  the  existence  and  use  made  of 
the  maps,  etc.  Yet,  though  the  appellant  al- 
leges great  diligence  in  the  Investigation  of 
the  title,  he  and  Bradford  abstained  from 
all  investigation  In  that  direction.  Again, 
many  years  before  the  purchase  In  question, 
several  colored  persons  purchased,  without 
conveyance,  small  parcels  of  this  land  from 
Joab  Bagley,  built  their  cabins  thereon,  and 
lived  In  them  from  then  until  long  after 
July.  1883.  Neither  Webb  nor  Bradford,  ac- 
cording to  their  testimony,  made  any  Inquiry 
of  these  persons  by  what  claim  they  held  pos- 
session. We  stated  the  rule  above,  that  a  bona 
fide  purchaser  without  notice,  entitled  to 
protection,  etc.,  must  have  purchased  bum  | 


one  In  the  actual  or  constructive  possession, 
who  was  seised,  or  claimed  to  be  seised,  of 
the  legal  title.  Brown,  as  we  have  seen, 
was  not,  in  fact,  seised  of  the  land,  for  he 
had  conveyed  to  Bagley.  We  have  seen, 
also,  that  he  did  not  claim  to  be  seised,  but 
protested  that  he  had  no  title,  and  that  he 
could  not  sell  that  which  he  did  not  have. 
The  evidence  leaves  no  room  for  doubt  that 
the  bargain  negotiated  by  Thompson  for 
Bradford  was  for  the  Interest  of  Brown  In  the 
land,  whatever  it  might  be,  and  that  was  the 
bargain  which  was  reported  by  Bradford, 
and,  so  far  as  Brown  understood,  which  was 
concluded  with  Bradford.  Protesting,  as  he 
did,  whenever  approached,  against  selling 
that  which  he  did  not  own,  it  cannot  be 
conceived  that  he  would  have  entertained 
the  idea  for  a  moment  of  executing,  for  the 
consideration  of  $100,  a  deed  with  covenants 
of  warranty.  We  need  not  decide,  upon  the 
face  of  the  deed,  what  Its  effect  is,— whether 
a  warranty  or  mere  quitclaim.  If  it  was  be- 
fore us  for  enforcement  of  Its  supposed  cov- 
enants of  warranty,  we  might  possibly  hold 
that  the  Insertion  of  the  word  "quitclaim" 
did  not  affect  the  covenants  implied  by  the 
words  'bargain"  and  "sell."  But  that  is 
not  the  question  before  us.  It  Is  a  question 
of  notice  and  good  faith  asserted  as  a  pro- 
tection, in  equity  and  good  conscience,  by 
one  who  has  u:ade  a  purchase.  The  allega- 
tions of  the  bill,  as  set  forth  In  the  fifth  sec- 
tion thereof,  are  substantially  sufficient, 
waiving  multlfailousness,  to  justify  a  prayer 
for  the  reformation  of  this  deed,  converting 
it  into  a  quitclaim  merely.  The  parties  are  at 
Issue  upon  these  allegations.  The  evidence 
in  support  of  them  was  admissible.  Except- 
ing the  averment  that  Webb  was  expressly 
informed  that  Brown  had  sold  to  Bagley,  we 
are  satisfied  from  the  evidence  that  the  alle- 
gations are  true.  We  are  therefore  author- 
ized, for  the  purposes  for  which  the  issue 
was  made,  namely,  for  the  purpose  of  show- 
ing that  Webb  was  not  a  bona  fide  purchaser, 
without  notice,  to  treat  the  deed  as  a  mere 
quitclaim.  Upon  these  considerations,  we 
have  no  hesitation  in  declaring  that  Webb 
was  not  a  bona  fide  purchaser  for  value, 
without  notice.  Affirmed. 


RAMSEY  et  al.  v.  WELLS. 

(Supreme  Court  of  Florida.  July  18,  1895.) 

Record  ox  Appeal  —  Dbpbotivb  Cbbtipioatb  — 
Dismissal. 

Where  the  certificate  of  the  clerk  to  the 
transcript  of  the  record  is  materially  defective 
in  not  stating  that  it  contains  a  true  copy  of  all 
the  proceedings  and  a  correct  transcript  of  the 
record  of  the  judgment,  and  the  case  is  submitted 
to  the  court  on  such  record  as  required  by  rule 
in  force  at  the  time,  it  will  be  dismissed,  es- 
pecially when  other  defects  are  apparent  in  the 
proceedings  certified  by  the  clerk. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Lake  county. 
1    Bill  by  George  E.  Wells  against  R.  H.  Ram- 
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sey  and  others.  From  a  Judgment  overrul- 
ing a  demurrer,  R.  H.  Ramsey  and  G.  E. 
Palen  appeal.  Dismissed. 

Arthur  F.  Odlin.  for  appellants.  W.  A. 
Hocker,  for  appellee. 

MABRY,  C.  J.  It  Is  shown  from  what  is 
certified  to  us  as  the  transcript  of  the  rec- 
ord in  this  case  that  appellee,  Wells,  filed  a 
bill  against  William  H.  Brazier,  and  Mary, 
his  wife.  G.  E.  Palen,  R.  H.  Ramsey,  W.  T. 
Henry,  and  Elmira  E.  Edwards  for  the  pur- 
pose of  foreclosing  a  mortgage  executed  by 
Brazier  to  Wells.  It  is  alleged  that  Palen, 
Ramsey,  and  Henry  claim  to  have  some  In- 
terest in  all  or  portions  of  the  real  estate  de- 
scribed In  the  mortgage,  under  and  by  vir- 
tue of  certain  tax  sales,  but  that  the  tax 
sales  are  void  for  reasons  specially  men- 
tioned. Elmira  E.  Edwards,  It  is  alleged, 
claims  to  own  an  interest  in  some  portions  of 
the  lands,  but  whatever  Interest  she  owns 
is  subordinate  to  the  rights  of  complainant 

The  bill  was  demurred  to,  and,  the  demur- 
rer being  overruled,  Ramsey  and  Palen  en- 
tered an  appeal  from  such  ruling  to  this 
court 

Counsel  for  appellee  filed  In  this  court  a 
waiver  of  the  Issuance  and  service  of  cita- 
tion, but  do  not,  as  they  state  In  the  paper 
filed,  waive  any  defect  in  the  appellate  pro- 
ceedings. They  do  not  file  any  brief  in  the 
case. 

The  overruling  of  the  demurrer  Is  assigned 
as  error  by  Ramsey  and  Palen.  but  on  ex- 
amining the  record  we  have  decided  to  dis- 
miss the  case  without  considering  the  cor- 
rectness of  the  ruling  on  the  demurrer.  The 
certificate  of  the  clerk  to  the  transcript 
states  that  "the  foregoing  pages,  numbered 
from  one  to  thirteen,  inclusive,  constitute  a 
true  copy  of  the  bill  of  complaint  exhibits, 
and  demurrer  of  G.  E.  Palen  and  R.  H. 
Ramsey,  together  with  the  proceedings  there- 
on, in  the  case  of  George  E.  Wells,  complain- 
ant, and  William  H.  Brazier.  Mary  Brazier, 
his  wife,  G.  E.  Palen,  R.  H.  Ramsey,  W.  T. 
Henry,  and  Elmira  E.  Edwards,  defendants, 
as  appears  upon  the  files  and  records  of  my 
office."  The  case  Is  submitted  to  us  on  such 
a  certified  record,  and  from  it  we  cannot 
know  that  it  contains  all  the  proceedings  of 
the  case  up  to  the  time  of  entering  the  ap- 
peal, nor  is  there  any  proper  showing  that 
we  have  before  us  a  correct  transcript  of  the 
record  of  the  judgment  in  the  case.  We  de- 
cline to  consider  the  merits  of  a  case  on 
such  a  transcript.  From  what  we  have  be- 
fore us  it  appears  that  Palen  and  Ramsey 
alone  entered  an  appeal  from  the  decree  over- 
ruling the  demurrer;  and,  If  we  were  to 
consider  the  case  on  the  record  presented, 
the  question  would  arise  as  to  whether  the 
decree  entered  can  be  brought  here  for  re- 
view by  appeal  taken  in  the  name  of  only 
two  of  the  defendants  to  the  bill. 

The  only  proper  order  we  can  make  on  the 


record  as  It  Is  presented  to  us  Is  to  dismiss 
the  appeal;  and  it  will  accordingly  be  so 
ordered. 


JENKINS  et  at  v.  STATE. 

(Supreme  Court  of  Florida.   June  10,  1895.) 

Criminal  Law — Pleas  in  Abatement — Summon- 
ing Ghand  Jort— Right  to  Testify—  Evidence 
BtcroRB  Grand  Jort  — Admissibility  —  Decla- 
rations or  Conspirators  —  Rblevanct  of 
Evidence — Arguments  of  Counsel  —  Instruc- 
tions—Vrkdict. 

1.  In  pleas  in  abatement  setting  up  simply 
irregularities  in  the  selection  of  jurors,  the  great- 
est accuracy  and  precision  in  pleading  are  re- 
quired, and  such  pleas  must  be  certain  to  every 
intent. 

2.  Chapter  4015,  Acts  1891,  was  repealed 
by  chapter  4122,  Acta  1893,  but  the  latter  act 
did  not  repeal  section  1157  of  the  Revised  Stat- 
utes, authorizing  circuit  courts,  whenever,  for 
any  cause,  no  petit  jurors,  or  less  than  the 
whole  number,  had  not  been  drawn  or  sum- 
moned in  the  manner  provided  by  law  for  any 
regular  or  special  term  of  the  circuit  court  to  is- 
sue a  special  venire  for  a  sufficient  number  of 
such  jurors  for  such  term,  to  be  summoned  from 
the  bystanders,  or  the  body  of  the  county  at 
large;  and  a  plea  in  abatement  alleging  simply 
that  an  indictment  was  found  by  a  grand  jury 
not  drawn  according  to  the  act  of  1893,  but  was 
summoned  from  the  body  of  the  county  at  large, 
ia  bad  on  demurrer. 

3.  By  section  2813.  Rev.  St,  as  well  as  by 
public  policy,  a  grand  juror  should  not  be  per- 
mitted to  state  or  testify  in  any  court  in  what 
manner  he  or  any  other  member  of  the  grand 
jury  voted  on  any  question  before  them,  or  what 
opinion  was  expressed  by  any  juror  in  relation 
to  such  question,  and  to  this  extent  the  secrecy 
of  the  grand-jury  room  is  absolute;  but  neither 
by  statute  nor  public  policy  is  the  sanctity  of 
the  grand-jury  room  carried  further  than  the  res- 
triction embodied  in  section  2813,  and  a  member 
of  a  grand  jury  may  be  required  by  the  court, 
when  public  justice  demands  it,  to  testify  to  any 
fact  otherwise  competent  and  which  does  not 
violate  the  restriction  stated.  The  express  pro- 
vision in  section  2814  as  to  the  cases  in  which 
a  grand  juror  may  be  required  to  testify  does  not 
exclude  an  inquiry  into  other  cases  sanctioned 
by  law. 

4.  It  ia  made  the  duty  of  the  atate's  attor- 
ney, when  required  by  the  grand  jury,  to  ex- 
amine witnesses  in  its  presence,  and  to  give  it 
advice  upon  legal  matters;  and.  whenever  it  is 
proper  for  a  grand  juror  to  testify  as  to  state- 
ments of  witnesses  before  that  body,  the  state's 
attorney  can  likewise  testify  as  to  such  matters, 
if  within  his  knowledge. 

5.  Where  a  party  indicted  for  an  offense 
has  voluntarily  testified  in  reference  thereto 
before  a  grand  jury,  in  their  investigation  of 
such  offense,  prior  to  bis  being  officially  charged 
with  or  arrested  for  the  same,  his  statements 
before  the  grand  jury,  so  voluntarily  made, 
though  under  oath,  may  be  given  in  evidence, 
on  his  su'  equent  trial  for  said  offense,  for  the 
purpose  of  contradicting  other  statements  made 
by  him  in  reference  thereto;  and  where  it  is 
shown  that  the  official  conducting  the  examina- 
tion before  the  grand  jury  instructed  the  wit- 
ness that  he  need  not  testify  unless  he  was  will- 
ing to  do  bo,  and  that  he  could  not  be  compelled 
to  criminate  himself,  his  statements  voluntarily 
made  under  such  circumstances  are  admissi- 
ble against  him. 

6.  The  statement  of  a  witness  before  a 
grand  jury,  as  reduced  to  writing  by  the  state's 
attorney,  but  not  read  to  or  signed  by  the  wit- 
ness after  being  so  reduced  to  writing,  has  not 
been  invested  by  statute  with  the  force  of  a  bind- 
ing record  against  such  witness. 
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7.  The  state's  attorney,  conducting  the  ex 
parte  examination  of  a  witness  before  a  grand 
jury,  reduced  his  testimony  to  writing,  and,  on 
a  subsequent  trial  of  the  witness  on  an  indict- 
ment charging  him  with  the  offense  in  reference 
to  which  he  was  examined  before  the  grand 
jury,  the  written  statement  itself  of  the  evi- 
dence before  the  grand  jury,  as  reduced  to  writ- 
ing by  the  state's  attorney,  was  offered  and  ad- 
mitted as  independent  evidence  for  the  purpose 
of  contradicting  other  statements  of  the  accused 
put  in  evidence  by  the  state  in  reference  to  the 
crime  charged,  add,  that  the  admission  of  such 
statement  of  the  evidence  was  error,  and  that, 
while  the  state's  attorney  might  testify  of  his 
own  knowledge  what  the  accused  stated  before 
the  grand  jury,  such  written  statement  was  not 

Er  se  competent  evidence  of  what  was  stated 
fore  the  grand  jury. 

8.  The  only  proper  way  to  deal  with  hear- 
say evidence  when  offered  to  the  jury  and  ob- 
jected to  is  to  exclude  it  from  the  case. 

9.  Proof  of  overt  acts  or  declarations  by  one, 
in  pursuance  of  a  common  purpose  or  design  on 
the  part  of  several  to  commit  a  crime,  may  be 
given  in  evidence  against  all  of  the  conspirators; 
but  such  acts  or  declarations,  to  be  admissible, 
must  be  such  only  as  were  done  and  uttered 
during  the  pendency  of  the  criminal  enterprise, 
and  in  furtherance  of  its  objects.  If  they  oc- 
cur at  a  subsequent  period,  and  are  merely  nar- 
rative of  past  occurrences,  they  are  not  admis- 
sible against  any  but  the  party  making  them. 

10.  All  evidence  that  is  material  and  relevant, 
and  that  tends  to  prove  the  guilt  or  innocence  of 
the  accused,  should  be  submitted  to  the  jury; 
and  although  the  relevancy  of  any  fact,  when 
standing  alone,  may  not  be  apparent,  yet  if, 
when  taken  in  connection  with  any  other  fact, 
or  all  the  other  facts  properly  admitted,  its  rel- 
evancy ia  made  to  appear,  it  should  be  admit- 
ted in  evidence  for  the  consideration  of  the  jury. 
This  rule  should  not.  however,  in  purely  circum- 
stantial cases,  any  more  than  in  others,  be  car- 
ried to  the  extent  of  infringing  upon  the  fur- 
ther rule  that  all  evidence  should  be  confined  to 
the  question  in  issue  and  tend  to  prove  some  es- 
sential fact  Involved  in  the  issue  in  the  case. 
Testimony  that  does  not  tend  to  prove  motive, 
or  establish  some  other  material  fact  essential 
to  the  crime  charged,  should  not  be  admitted, 
and  especially  when  it  may  tend  to  produce  an 
erroneous  impression  on  the  minds  of  the  ju- 
rors, to  the  prejudice  of  the  accused. 

11.  It  is  within  the  discretion  of  the  court  to 
regulate  the  order  of  the  introduction  of  evi- 
dence, but  when  irrelevant  testimony  is  offered 
and  objected  to,  and  it  is  admitted  by  the  court, 
on  the  theory  that  its  relevancy  may  be  shown 
by  subsequent  evidence,  if  such  evidence  is  not 
introduced,  the  irrelevant  portion  should  be  ex- 
cluded by  the  court  without  further  motion  on 
the  part  of  the  party  objecting. 

12.  In  considering  an  objection  to  a  portion 
of  a  charge,  the  entire  charge  to  which  the  ob- 
jection relates  must  be  looked  to,  and,  if  the 
charge  as  an  entirety  is  free  from  the  objec- 
tion made,  it  will  be  sufficient. 

13.  In  a  case  of  purely  circumstantial  evi- 
dence, a  charge  asserting  that  "in  a  case  of  this 
kind  the  conclusion  to  which  the  jury  are  con- 
ducted is  that  degree  of  certainty  that  they 
would  come  to  in  their  own  grave  and  important 
concerns,  and  that  is  the  degree  of  certainty 
which  the  law  requires,  and  which  will  justify 
them  in  returning  a  verdict  of  guilty  from  all 
the  facts  and  circumstances  laid  before  them," 
is  wrong,  in  this,  that  it  establishes  a  standard 
or  degree  of  certainty  upon  which  the  jury  can 
convict  wholly  insufficient  to  authorize  a  ver- 
dict of  guilty  in  criminal  cases. 

14.  Comments  of  counsel  in  arguing  a  case 
before  a  jury  are  controllable  in  the  discretion 
of  the  trial  court;  but  this  discretion  is  subject 
to  review,  and  when  counsel  indulge  in  material 
statements  outside  of  the  evidence,  and  which 
are  likely  to  do  the  accused  injury,  it  will  be 


deemed  an  abuse  of  discretion  when  not  stop- 

Jed  by  the  court,  on  objection  made.  Such  ob- 
ection  should  be  made  at  the  time  of  the  abuse 
of  the  privilege  of  argument,  and  the  action  of 
the  court  overruling  the  objection,  and  the  fact 
that  exception  was  taken  to  such  ruling  should 
appear,  with  the  objection,  in  the  bill  of  excep- 
tions. 

15.  Under  the  rule  announced  as  to  the  priv- 
ilege of  argument  of  counsel,  a  portion  of  the 
remarks  of  counsel  objected  to  end  pointed  out 
in  the  opinion  was  improper,  while  other  por- 
tions were  allowable. 

16.  The  return  of  a  jury,  in  a  case  involving 
a  charge  of  murder,  that  they  found  the  defend- 
ants guilty  as  charged,  but  recommended  one  of 
the  defendants  to  the  mercy  of  the  court,  can- 
not be  considered  by  the  court  as  a  verdict  of 
murder  of  any  degree,  or  any  verdict  at  all,  and 
the  case  still  remains  with  the  jury;  and  the 
court  cannot  then,  any  more  than  at  any  other 
time,  intimate  to  the  jury  what  their  verdict 
should  be.  Cases  on  the  subject  of  the  return 
of  verdicts  by  juries  referred  to. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Lake  county;  John 
D.  Broome,  Judge. 

IrviuK  Jenkins,  William  A.  McRae,  and  Ma- 
rlon Clinton  were  convicted  of  murder,  aud 
bring  error.  Reversed. 

B.  K.  Foster  and  Miller  &  Austin,  for  plain- 
tiffs in  error.  William  B.  Lamar,  Atty.  Gen., 
and  Alex.  St  Clair-Abrams,  for  the  State. 

MABRY,  C.  J.  In  December,  1891,  Francis 
Joseph  Packwood,  with  his  sister-in-law, 
Miss  Adelaide  Bruce,  and  bis  four  year  old 
son,  lived  on  the  Hillsboro  river,  In  Volusia 
county,  Fla.,  about  halfway  between  the 
towns  of  New  Smyrna  and  Oak  Hill.  Mr. 
Packwood' b  place  was  somewhat  isolated,  be- 
ing immediately  on  the  river,  and  about  one 
mile  east  of  the  public  road  between  the 
towns  mentioned,  with  a  road  extending 
from  the  public,  road  to  the  place  on  the  river. 
On  Thursday  preceding  the  12th  day  of  De- 
cember, 1801,  Mr.  Packwood  left  his  place  to 
visit  Orange  county,  and,  as  was  his  custom 
on  remaining  from  home  overnight,  be  in- 
duced a  Mrs.  Hatch,  living  a  few  miles  distant, 
to  stay  with  his  family  until  his  return.  Dur- 
ing his  absence  in  Orange  county,  and  on  the 
12th  day  of  December,  1891,  the  dead  bodies 
of  Miss  Bruce,  the  little  boy,  Mrs,  Hatch,  and 
her  little  son,  who  had  accompanied  her  to 
the  Packwood  place,  were  found  in  the 
house,  under  circumstances,  about  which 
there  is  no  dispute,  indicating  that  they  had 
been  brutally  murdered.  The  plaintiffs  In 
error  were  convicted  of  murder  in  the  first 
degree,— one  of  them  (Marlon  Clinton)  being 
recommended  to  the  mercy  of  the  court- 
under  an  indictment,  found  at  the  fall  term, 
A.  D.  1893,  of  the  Volusia  circuit  court, 
charging  them  with  the  murder,  of  Adelaide 
Bruce. 

The  indictment  contains  six  counts.  The 
first  one  alleges  that  Irving  Jenkins  effected 
the  death  of  Adelaide  Bruce  by  means  of 
a  certain  leaden  bullet  discharged  by  him 
from  a  certain  pistol,  and  that  the  other  de- 
fendants were  present,  aiding  and  abetting 
the  commission  of  the  murder.    The  second 
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count  allege*  that  William  A.  McRae  effect- 
ed the  death  of  Adelaide  Bruce  by  means  of 
a  leaden  bullet  discharged  by  him  from  a 
certain  pistol,  and  that  the  other  two  were 
present,  aiding  and  abetting  the  commission 
of  the  murder.  The  third  count  alleges  that 
Marion  Clinton  effected  the  death  of  the  per- 
son named  by  means  of  a  leaden  bullet  dis- 
charged by  him  from  a  certain  pistol,  and 
that  Jenkins  and  McRae  were  present,  aid- 
ing and  abetting  the  murder.  And  the 
fourth  count  charges  that  Irving  Jenkins  ef- 
fected the  death  of  Adelaide  Bruce  by  strik- 
ing and  beating  her  with  a  certain  double- 
barrel  gun,  and  that  McRae  and  Clinton 
were  present,  aiding  and  abetting  the  com- 
mission of  the  murder.  The  other  counts 
charge  the  commission  of  the  offense  the 
same  way,  except,  In  the  one,  McRae,  and 
Clinton  in  the  other,  are  charged  as  commit- 
ting the  offense,  and  that  the  others  were 
present,  aiding  and  abetting  the  commission 
thereof. 

On  application  made  by  the  accused,  the 
case  was  transferred  to  Lake  county,  and 
upon  a  trial  in  that  county  tne  accused  were 
convicted  upon  the  fourth  count  in  the  in- 
dictment. Motions  in  arrest  of  judgment 
and  for  new  trial  were  made  and  overruled, 
and  the  accused  sentenced,— Jenkins  and  Mc- 
Rae to  be  hung,  and  Clinton  to  confinement 
in  the  penitentiary  for  life. 

An  assault  was  made  on  the  indictment  by 
plea  in  abatement  on  the  ground  that  it  was 
found  by  a  grand  jury  not  drawn  according 
to  law,  In  that  said  jurors  were  not  drawn 
from  any  box,  as  required  by  chapter  4122, 
Laws  1893,  nor  were  30  persons  summoned 
as  jurors  for  said  term,  from  whom  18  were 
selected  to  serve  as  grand  Jurors  by  the  court, 
as  required  by  section  5  of  said  act,  but  the 
same  were  summoned  by  the  sheriff  of  Volu- 
sia county  from  the  body  of  the  county  at 
large.  A  demurrer  was  sustained  to  this 
plea,  and  defendants  excepted,  and  the  ruling 
Is  assigned  as  error  here.  Great  strictness 
is  required  in  pleas  in  abatement  setting  up 
simply  irregularities  In  the  selection  of  jurors. 
We  said  in  Reeves  v.  State,  29  Fla.  527,  10 
South.  901,  that,  in  framing  Buch  pleas,  the 
authorities  hold  that  no  uncertainty  or  am- 
biguity should  exist,  and,  in  fact,  the  greatest 
accuracy  and  precision  are  required,  and  they 
must  be  certain  to  every  intent  Woodward 
v.  State,  33  Fla.  608, 15  South.  252.  The  act 
of  1893  (chapter  4122)  repealed  the  act  of 
1891  (chapter  4015;  appendix  to  the  Revised 
Statutes),  and  was  a  substitute  therefor.  The 
plea  before  us  alleges  that  the  Indictment 
was  found  .by  a  grand  Jury  not  drawn  ac- 
cording to  the  act  of  1893,  but  was  summon- 
ed from  the  body  of  the  county  at  large.  If 
for  any  sufficient  cause  a  grand  jury  can  be 
legally  drawn  from  the  body  of  the  county  at 
large,  it  is  evident  that  the  plea  Is  defective, 
because  it  does  not  allege  that  such  cause  did 
not  exist.  Section  1157,  Rev.  St,  which  is  a 
revision  of  the  law  of  1875,  provides  that 


"whenever,  for  any  cause,  no  petit  jurors  or 
less  than  the  whole  number  have  been  drawn 
or  summoned  in  the  manner  provided  by  law 
for  any  regular  or  special  term  of  the  circuit 
or  county  courts  of  this  state,  it  shall  be  lawful 
for  said  courts  to  issue  a  special  venire  for  a 
sufficient  number  of  such  jurors  for  said  term, 
to  be  directed  to  the  sheriff,  commanding  him 
to  draw  from  the  box  provided  for  in  section 
3,  chapter  4015,  Laws  of  Florida  of  1891,  or 
to  summon  from  bystanders,  or  the  body  of 
the  county  at  large,  the  number  of  qualified 
jurors  so  ordered."  The  same  rule  applies  to 
the  selection  of  grand  jurors.  Rev.  St  |  2803. 
The  act  of  1893  (chapter  4122)  has  repealed 
and  taken  the  place  of  the  act  of  1891  (chap- 
ter 4015),  but  the  former  act  has  not  repealed 
section  1157  of  the  Revised  Statutes.  The 
repealing  clause  of  the  act  of  1893  is  con- 
fined to  the  statute  of  1891,  and  there  is  no 
conflict  between  the  former  and  section  1157 
of  the  Revised  Statutes.  In  fact,  there  would 
be  a  deficiency  in  the  statutory  regulation  of 
selecting  jurors  if  the  court  did  not  have  the 
power  to  provide  a  Jury  in  case  there  was  a 
failure,  for  good  cause,  to  draw  one  under  the 
act  of  1893.  In  our  judgment,  the  plea  was 
defective,  and  the  court  did  not  err  in  sus- 
taining a  demurrer  to  it 

The  objections  urged  in  the  trial  court, 
and  the  assignments  of  error  made  here, 
based  upon  the  alleged  disqualification  of  cer- 
tain petit  jurors,  are  not  argued,  and  we  will 
devote  no  space  to  them. 

Counsel  representing  the  state  announced 
during  the  taking  of  testimony  that  it  had 
become  of  Importance  to  the  state  that  what 
the  accused  testified  in  the  grand-jury  room 
should  be  placed  before  the  jury,  and  it  was 
explained  that  the  state's  attorney  himself 
took  down  the  testimony  of  the  witnesses 
before  the  grand  jury.  The  state's  attorney, 
being  sworn,  was  asked  to  look  at  a  paper 
and  state  in  whose  handwriting  It  was,  and 
said  in  reply  that  the  portions  to  the  ninth 
line  on  the  third  page,  and  beginning  from 
the  bottom  of  the  sixth  page  on,  was  In  his 
handwriting,  and  that  it  purported  to  be  the 
testimony  of  W.  A.  McRae  before  the  grand 
jury  at  the  spring  term,  1893.  He  further 
testified  that  he  was  present,  examined  Mc- 
Rae, and  took  down  the  testimony  mention- 
ed as  being  in  his  handwriting,  and  that  a 
member  of  the  grand  Jury  took  down  a  por- 
tion of  it  but  the  witness'  recollection  was 
that  he  continued  the  examination,  and  su- 
perintended the  taking  of  it  down,  and  look- 
ed over  the  shoulder  of  the  Juror  while  It  was 
being  taken  down.  He  also  stated  that  It 
was  barely  possible  that  he  may  have  gone 
from  the  room  a  few  moments,  but  did  not 
remember  leaving  the  room.  The  state's  at- 
torney was  not  present  when  the  grand  Jury 
elected  a  clerk,  but  he  stated  that  the  grand 
Jury  had  a  clerk.  At  the  time  McRae  was 
examined  before  the  grand  Jury,  he  was 
under  subpoena  as  a  witness  to  attend  that 
body,  and  at  that  time  he  was  not  charged 
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with  the  commission  of  the  offense  in  ref- 
erence to  which  he  was  examined,  and  for 
which  he  was  subsequently  indicted,  nor  was  ' 
he  at  that  time  in  custody  of  any  officer.  The 
state's  attorney  notified  him  when  he  appear- 
ed in  the  grand  jury  room  that  he  was  under 
suspicion;  "that  he  need  not  testify  unless 
he  saw  fit;  that  he  need  not  testify  to  any- 
thing that  would  criminate  himself;  that  he 
could  not  be  compelled  to  do  so;  that  he  was 
at  liberty  to  testify  or  not"  After  this  he 
was  willing  to  testify  as  to  anything  he  knew 
about  the  case,  and  did  testify.  Before  the 
Introduction  of  the  paper  in  evidence,  the 
state's  attorney  was  asked,  on  cross-examina- 
tion, if  he  took  down  McRae's  testimony  in 
writing,  and  stated  the  writing  was  what  he 
took  down,  and  that  he  had  designated  the 
part  he  did  not  take  down.  He  had  already 
stated  that  he  superintended  the  taking  of 
the  part  taken  down  by  the  grand  juror,  and 
looked  over  his  shoulder  when  it  was  done 
The  state's  attorney  further  testified  that  he 
did  not  remember  that  the  testimony  referred 
to  was  read  over  to  McRae  after  it  was  taken 
down;  thought  that  it  was  not;  portions  of  ft 
may  have  been  read  to  him  as  it  was  taken 
down.  The  testimony  was  not  signed  by  Mc- 
Rae, or  any  one  else.  Counsel  for  the  state 
asked  the  court  to  authorize  the  removal  of 
secrecy  from  the  testimony  of  William  A. 
McRae  before  the  grand  Jury,  preliminary  to 
the  introduction  before  the  trial  jury  of  his 
testimony  before  the  grand  Jury  at  the  spring 
term,  1883,  of  the  circuit  court  for  Volusia 
county.  Objection  was  made  on  the  part  of 
the  accused  on  the  following  grounds,  viz.: 
That  defendant  McRae  had  not  testified  in 
the  case,  nor  was  there  any  complaint  against 
him  for  perjury;  that  the  law  requires  that 
the  grand  jury  shall  have  a  clerk,  who  shall 
preserve  the  minutes  of  the  proceedings  be- 
fore it,  which  minutes  shall  be  delivered  to 
the  state's  attorney  when  it  shall  uu-ect,  u*id 
there  was  no  evidence  before  the  court  that 
the  grand  jury  directed  the  minutes  to  be 
given  to  the  state's  attorney;  that  the  evi- 
dence showed  that  the  proposed  testimony 
was  not  taken  by  the  clerk  of  the  grano  jury. 
The  objections  were  overruled,  and  defend- 
ants excepted. 

The  state's  attorney,  further  testifying,  was 
asked  if  that  (referring  to  the  paper)  was 
the  testimony  of  McRae  at  the  spring  term, 
1SU3,  of  the  circuit  court  of  Volusia  county, 
and  stated  that  it  was.  He  also  stated: 
"This  is  substantially  the  testimony  as  taken 
dowu  by  me  and  that  clerk.  It  is  the  testi- 
mony which  is  substantially  as  given  by 
Mr.  McRae,  taken  down  by  me  at  the  time, 
and  the  clerk.  It  is  not  verbatim."  The 
paper  was  admitted  in  evidence,  and  the 
witness  read  it  to  the  jury  as  the  statement 
of  Mcltae  before  the  grand  jury  at  the  spring 
term,  1893,  of  the  Volusia  circuit  court,  and 
the  defendants  excepted. 

A  statement  of  the  testimony  of  Marion 
Clinton  before  the  grand  jury  at  the  same 


term  was  also  admitted  in  evidence  under 
similar  circumstances,  over  the  objections 
of  the  defendants.  Clinton  was  not  at  the 
time  charged  with  the  offense,  or  under  ar- 
rest, and  was  cautioned  by  the  state's  attor- 
ney before  testifying,  as  was  McRae.  In 
Clinton's  case  the  state's  attorney  alone  took 
down  the  testimony.  Referring  to  the  paper, 
the  state's  attorney  testified  that  it  was  the 
testimony  of  Marlon  Clinton  given  before 
the  grand  jury  at  the  spring  term,  1883;  It 
was  the  substance  of  his  testimony,  and  was 
correct.  On  cross-examination  he  was  asked 
If  it  was  what  may  be  termed  his  notes  of 
the  testimony  of  Clinton,  and  replied:  "It 
might  be  termed  that,  and  a  little  more  than 
the  notes  of  the  testimony.  I  took  it  down 
as  near  as  I  could,  abbreviating  a  little  in 
the  matter."  The  paper  was  introduced  in 
evidence,  and  was  read  to  the  jury  by  the 
witness  as  the  testimony  of  Marion  Clinton 
before  the  grand  Jury,  and  defendants  except- 
ed. It  appears  that  there  were  various  ab- 
breviations by  letters  and  figures  In  the 
statement,  and  as  it  was  read  to  the  jury 
the  state's  attorney  stated  what  they  stood 
for.  These  statements,  admitted  as  evi- 
dence, do  not  contain  any  confessions  on 
the  part  of  the  accused,  but  they  purport 
to  contain  their  statements  before  the  grand 
jury  in  reference  to  their  connection  with 
the  case,  and  in  respect  to  which  they  were 
contradicted  by  testimony  introduced  for  the 
state. 

It  is  insisted  here  on  behalf  of  the  accused 
that  the  court  erred  in  permitting  the  writ- 
ten statements  to  be  Introduced  as  evidence 
against  the  defendants,  and  the  grounds  of 
tnis  insistence  may- be  arranged  under  three 
heads:  First,  the  introduction  of  the  writ- 
ten statements  in  evidence  was  an  invasion 
of  the  secrecy  of  the  grand  Jury  not  author- 
ized by  law;  second,  the  statements  made 
by  the  accused  before  the  grand  jury  were 
not  voluntary,  and  should  have  been  ex- 
cluded on  this  account;  and,  third,  the  state- 
ments themselves  were  not  admissible  as 
evidence,  and  at  most  could  only  be  used 
for  the  purpose  of  refreshing  the  memory  of 
the  witness,  in  case  It  became  necessary  and 
proper  to  do  so,  In  giving  his  oral  testimony 
of  what  was  said  by  the  accused  before  the 
grand  Jury.  It  is  provided  by  statute  in 
this  state  that  "no  grand  juror  or  officer  of 
court,  unless  the  court  shall  so  order,  shall 
disclose  the  fact  that  any  Indictment  for  a 
felony  has  been  found  against  any  person 
not  in  custody  or  under  recognizance,  other- 
wise than  by  issuing  or  executing  process, 
on  such  indictment,  until  such  person  has 
been  arrested."  "That  no  grand  juror  shall 
be  allowed  to  state  or  testify  in  any  court 
in  what  manner  he  or  any  other  member  of 
the  jury  voted  on  any  question  before  them, 
or  what  opinion  was  expressed  by  any  Juror 
In  relation  to  such  question."  "Members  of 
the  grand  Jury  may  be  required  by  any  court 
to  testify  whether  the  testimony  of  a  wit- 
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□  ess  examined  before  such  jury  Lb  consist- 
ent with  or  different  from  the  evidence  given 
by  such  witness  before  such  court;  and  they* 
may  also  be  required  to  disclose  the  testi- 
mony given  before  them  by  any  person,  upon 
a  complaint  against  such  person  for  perjury, 
or  upon  his  trial  for  such  offense."  Rev.  St. 

||  2812-2814. 

It  Is  contended  under  the  first  objection 
that  the  only  cases  In  which  a  grand  juror 
can  be  required,  or  should  be  permitted,  by 
the  court,  to  disclose  the  testimony  of  wit- 
nesses before  that  body,  are  those  mention- 
ed in  section  2814  (the  one  last  mentioned), 
and  that  as  the  accused  never  testified  before 
the  court,  and  there  was  no  complaint 
against  them  for  perjury,  the  statements 
should  not  have  been  admitted.  The  cases 
of  TIndle  v.  Nichols,  20  Mo.  326,  Beam  v. 
Link,  27  Mo.  261,  and  Com.  v.  Green.  126 
Pa.  St  631.  17  AtL  878,  are  cited  In  support 
of  this  contention.  The  fifteenth  section  of  a 
Missouri  statute  (2  Wag.  St.  1083X  was  the 
same  as  section  2814  of  our  Revision,  but  In 
a  subsequent  section  of  the  Missouri  statute 
it  was  provided  that  "no  grand  Juror  shall 
disclose  any  evidence  given  before  the  grand 
Jury,  nor  the  name  of  any  witness  who  ap- 
peared before  them,  except  when  lawfully 
required  to  testify  as  a  witness  in  relation 
thereto"  (2  Wag.  St  p.  1083,  |  17).  In  the 
case  of  TIndle  v.  Nichols,  supra,  the  court 
say:  "In  what  cases  can  a  grand  juror  be 
lawfully  required  to  testify  as  a  witness  in 
relation  thereto?  Such  as  are  embraced  in 
the  fifteenth  section,  and  such  only."  The 
cases  mentioned  in  the  fifteenth  section  were 
the  only  ones,  as  held  by  the  court,  in  which 
a  grand  juror  could  lawfully  be  required  to 
testify  In  relation  thereto.  This  ruling  was 
Affirmed  In  the  case  of  Beam  v.  Link,  supra. 
We  have  no  such  provision  in  our  statute  as 
that  contained  in  the  fifteenth  section  of  the 
Missouri  statute.  The  Pennsylvania  case  re- 
ferred to  holds  that  on  a  motion  to  quash  an 
indictment  upon  the  ground  that  the  pre- 
sentment was  not  made  upon  the  knowledge 
and  observation  of  the  grand  jury,  as  re- 
quired by  their  practice,  but  upon  the  testi- 
mony of  witnesses  taken  before  them  on  an- 
other complaint  a  member  of  the  grand  jury 
was  a  competent  witness  to  testify  that  that 
body,  in  making  the  presentment  acted  upon 
such  testimony,  and  not  upon  their  own 
knowledge  and  observation.  It  is  stated  gen- 
erally In  the  books,  referring  to  the  subject 
that,  at  common  law,  ni embers  of  the  grand 
jury  should  not  disclose  what  transpired  be- 
.  fore  that  body  in  the  course  of  their  inves- 
tigations; but  the  reasons  for  excluding  such 
disclosures  rest  upon  grounds  of  public  pol- 
icy. In  Com.  v.  Hill.  11  Cush.  137.  it  Is 
said:  "The  extent  of  the  limitation  upon  the 
testimony  of  grand  jurors,  is  best  defined 
by  the  terms  of  their  oath  of  office,  by  which 
"the  common  wealth's  counsel,  their  fellows', 
and  their  own,  they  are  to  keep  secret."  They 
cannot  therefore,  be  permitted  to  state  how 


any  member  of  the  Jury  voted  or  the  opin- 
ion expressed  by  their  fellows  or  themselves 
upon  any  question  before  them,  nor  to  dis- 
close the  fact  that  an  indictment  for  a  fel- 
ony has  been  found  against  any  person,  not 
In  custody  or  under  recognizance,  nor  to  state 
in  detail  the  evidence  on  which  the  indict- 
ment is  founded.  1  Greenl.  Ev.  f  252; 
Freeman  v.  Arkell.  1  Car.  &  P.  135.  137; 
Huidekoper  v.  Cotton.  8  Watts,  66.  To  this 
extent  the  free,  impartial,  unbiased  adminis- 
tration of  Justice  requires  that  the  proceed- 
ings before  grand  juries  be  kept  secret  By 
no  other  means  can  perfect  freedom  of  de- 
liberation and  opinion  among  jurors  be  ef- 
fectually secured,  and  the  ends  of  an  ener- 
getic administration  of  criminal  justice  sure- 
ly attained.  But  we  are  not  aware  that  the 
sanction  of  secrecy  has  ever  been  extended 
beyond  this.  We  know  of  no  authority 
which  carries  the  rule  of  exclusion  further, 
and  we  can  see  no  ground  of  policy  or  sound 
reason  for  its  extension.  This  rule  has  been 
substantially  recognized  by  the  Revised  Stat- 
utes of  this  commonwealth  (chapter  136,  ft 
12, 13),  which  would  seem  to  be  a  significant 
indication  of  the  extent  to  which  public,  poli- 
cy, upon  which  the  rule  mainly  rests,  re- 
quires it  to  be  carried.  It  seems  to  us,  there- 
fore, that  a  member  of  a  grand  jury  may 
testify  to  any  fact,  otherwise  competent 
which  does  not  violate  the  restrictions  above 
stated."  The  sections  of  the  statute  refer- 
red to  In  this  decision  are  substantially  the 
same  as  sections  2812  and  2813  of  our  Re- 
vised Statutes.  To  the  same  effect  was  the 
decision  in  the  case  of  Com.  v.  Mead,  12 
Gray,  167.  The  grounds  of  public  policy 
for  excluding  the  testimony  of  grand  jurors 
are  said  in  this  case  to  be  threefold:  "One 
is  that  the  utmost  freedom  of  disclosure  of 
alleged  crimes  and  offenses  by  prosecutors 
may  be  secured.  A  second  is  that  perjury 
and  subornation  of  perjury  may  be  prevent- 
ed by  withholding  the  knowledge  of  facts 
testified  to  before  the  grand  jury,  which,  if 
known,  It  would  be  for  the  interest  of  the 
accused  or  their  confederates  to  attempt  to 
disprove  by  procuring  false  testimony.  The 
third  is  to  conceal  the  fact  that  an  indict- 
ment is  found  against  a  party,  in  order  to 
avoid  the  danger  that  he  may  escape,  and 
elude  arrest  upon  it  before  the  presentment 
is  made."  It  is  further  said  in  this  case: 
"But,  when  these  purposes  are  accomplished, 
the  necessity  and  expediency  of  retaining 
the  seal  of  secrecy  are  at  an  end.  'Cessante 
ratlone,  cessat  regula."'  A  different  rule 
might  have  the  effect  to  exclude  from  the 
investigation  of  a  case  essential  and  impor- 
tant evidence,  by  adhering  to  a  principle  of 
exclusion,  based  upon  public  policy,  after 
the  reasons  on  which  the  rule  is  based  have 
ceased  to  exist  How  a  grand  Juror  or  any 
member  of  the  Jury  voted  on  any  question 
before  them,  or  what  opinion  was  expressed 
by  any  Juror  in  relation  to  such  question.  Is 
forever  sealed,  not  only  on  grounds  of  public 
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policy,  bnt  by  positive  statute.  Section  2818. 
The  courts  have  no  discretion  to  go  Into  such 
■natters.  But,  Independent  of  statutory  reg- 
ulation, It  has  long  been  established  that  It 
Is  discretionary  with  the  trial  court  to  per- 
mit a  grand  juror  t*  be  examined  as  to  what 
a  witness  testified  to  before  the  grand  Jury, 
when  competent,  and  the  ends  of  justice  re- 
quire It;  and  we  do  not  see  that  out  statutes 
have  changed  this  rule.  Authorities  cited 
supra;  State  v.  Broughton,  7  I  red.  06;  State 
Moran.  16  Or.  262,  14  Pac.  419;  U.  S.  v. 
Kirkwood,  5  Utah,  123,  13  Pac.  234;  notes 
to  Com.  y.  Green,  12  Am.  St  Rep.  894  (Pa. 
Sup.;  17  Atl.  878).  The  provisions  of  sec- 
tion 2814  as  to  the  special  cases  mentioned 
•do  not,  In  our  judgment,  exclude  an  Inquiry 
in  other  cases  sanctioned  by  law,  when,  In 
the  discretion  of  the  court,  it  becomes  prop- 
er to  open  up  such  inquiry. 

Section  2807  provides  that  the  state's  at- 
torney shall,  when  required  by  the  grand 
Jury,  attend  that  body  for  the  purpose  of 
examining  witnesses  in  its  presence,  and  to 
give  it  advice  upon  legal  matters,  and  when- 
ever it  would  be  proper  for  a  grand  Juror 
to  testify  as  to  the  statements  of  witnesses 
before  the  grand  Jury  the  state's  attorney 
-can  likewise  testify  as  to  such  matters. 
There  is  no  difference  In  principle  between 
the  two  In  such  matters.  State  v.  Van  Bus- 
kirk,  69  Ind.  384;  Knott  v.  Sargent,  126 
Mass.  96. 

The  second  objection  Is  that  the  testimony 
of  the  accused  before  the  grand  Jury  was 
not  voluntary.  In  Newton  v.  State,  21  Fla. 
433.  it  was  said  that  "the  general  rule  Is  that 
what  a  party  says  In  relation  to  the  offense 
Is  admissible  in  -  evidence  against  him, 
whether  on  oath  or  not,  provided,  always, 
he  Is  not  at  such  time  charged  with  the 
-commission  of  the  crime,  and  such  state- 
ment Is  voluntary."  The  view  expressed  in 
Uendrickson  v.  People,  10  N.  T.  13,  was  also 
■quoted  to  the  effect  that  "in  all  cases,  as 
well  before  coroners'  inquests  as  on  the  trial 
•of  issues  In  court,  when  the  witness  is  not 
tinder  arrest,  or  is  not  before  the  officer  on 
*  charge  of  crime,  he  stands  on  the  same 
footing  as  other  witnesses.  He  may  refuse 
to  answer,  and  his  answers  are  to  be  deem- 
■ed  voluntary  unless  he  Is  compelled  to  an- 
swer after  having  declined  to  do  so.  In  the 
latter  case,  only,  will  they  be  deemed  com- 
pulsory and  excluded."  The  question  In 
the  Newton  Case  arose  on  the  admission  of 
an  affidavit  made  by  the  accused  before  a 
•coroner.  According  to  ancient  nisi  prius 
decisions  In  England,  It  seems  to  have  been 
held  that  testimony  given  under  oath  In  any 
Judicial  investigation  could  not  be  regarded 
as  voluntarily  given;  but  this  view  was 
overthrown  by  the  case  of  Reg.  v.  Wheater, 
2  Moody,  Crown  Cas.  46,  in  which  all  the 
Judges  participated.  In  some  of  the  cases  It 
Is  stated  that  the  testimony  given  in  a  Ju- 
dicial Investigation,  although  under  oath, 
may  be  admitted  If,  at  the  time  it  was  giv- 


en, the  prisoner  was  not  resting  under  any 
charge  or  suspicion  of  having  committed  the 
crime.  Where  an  accused  has  been  charged 
in  a  judicial  way,  or  taken  into  custody  on 
an  accusation  of  crime,  his  examination  on 
oath  is  viewed  in  a  different  light  than 
when  he  is  examined  before  arrest  or  char- 
ged with  the  offense.  The  accused  were 
not,  at  the  time  of  testifying  before  the 
grand  Jury,  charged  with  the  offense,  or  in 
custody,  and  we  need  not  here  say  what 
would  be  our  ruling  If  such  had  been  the 
case.  The  rule  stated  In  the  Newton  Case, 
In  reference  to  an  examination  before  a  cor- 
oner, that,  where  a  witness  is  not  under  ar- 
rest or  charged  with  the  crime,  and  is  In- 
structed by  the  official  conducting  the  ex- 
amination that  he  need  not  answer  any  ques- 
tion that  would  criminate  him,  his  testimony 
may  be  given  in  evidence,  in  a  proper  case, 
on  a  subsequent  indictment  for  the  offense, 
applies  to  all  judicial  investigations.  The 
right  to  protect  Himself  by  refusing  to  an- 
swer questions  tending  to  criminate  himself, 
and  which  he  can  do  under  all  circumstances, 
is  deemed  a  sufficient  shield  against  Injury 
or  harm  under  such  circumstances.  State  v. 
Vaigneur,  6  Rich  Law,  391;  Teachout  v.  Peo- 
ple, 41  N.  T.  7;  Hendrlckson  v.  People,  10 
N.  T.  13;  People  v.  McMahon,  16  N.  Y.  884; 
Parkas  v.  State,  60  Miss.  847;  State  v.  Clif- 
ford, 86  Iowa,  660,  63  N.  W.  299.  In  the 
present  case,  as  stated,  the  accused  were  not 
In  custody,  nor  were  they  at  the  time  resting 
under  any  charge  of  the  crime  for  which  they 
were  subsequently  indicted,  and  it  Is  maue 
to  appear  that  the  state's  attorney  cautioned 
them,  before  being  examined,  that  they  need 
not  testify  unless  they  were  willing  to  do  so, 
and  that  they  could  not  be  compelled  to  crim- 
inate themselves.  The  fact  that  they  were 
told  at  the  time  that  they  were  under  sus- 
picion does  not  have  the  effect  to  exclude  their 
testimony  before  the  grand  jury. 

The  next  objection  is  that  the  statements 
reduced  to  writing  In  the  manner  shown 
were  not  competent  or  proper  evidence 
against  the  accused,  and,  at  most,  could  only 
be  used  as  memoranda  for  refreshing  the 
memory  of  the  witness.  In  case  it  became 
necessary  for  that  purpose.  The  bill  of  ex- 
ceptions shows  that  the  written  statements 
of  evidence  of  the  accused  before  the  grand 
Jury,  as  made  by  the  state's  attorney,  were 
themselves  admitted  as  evidence;  and  the 
original  papers  sent  up  for  inspection,  under 
the  order  of  the  circuit  judge,  show  by  in- 
dorsements that  the  veil  of  secrecy  was  re- 
moved, and  the  papers  themselves  offered  in 
evidence  on  the  examination  of  the  state's 
attorney.  From  what  has  been  said  It  fol- 
lows that  it  was  competent  for  the  state* to 
prove  on  the  trial  what  the  accused  testi- 
fied to  before  the  grand  jury,  and  that  a 
member  of  that  body,  or  the  state's  attorney, 
could  testify  as  to  such  matters  within  their 
knowledge.  We  can  see  no  objection  to  the 
state's  attorney  or  a  member  of  the  grand 
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jury  testifying  from  recollection,  as  any 
other  witness,  as  to  what  the  accused  said 
before  the  grand  Jury,  but  we  have  been  un- 
able to  And  any  authority  to  sanction  the 
view  that  the  written  statements  of  evi- 
dence made  by  the  state's  attorney  in  the 
ex  parte  examination  of  witnesses  by  him 
before  the  grand  Jury  are  evidence  of  them- 
selves of  what  the  witnesses  there  testified. 
We  presume  that  the  written  statements  of 
evidence  were  admitted  in  this  case  on  the 
ground  that  they  were  made  by  an  officer 
of  the  law  in  the  performance  of  an  official 
duty,  and  that  as  such  they  were  entitled  to 
consideration  as  evidence  of  what  they  con- 
tained. It  is  true  that  in  investigations  be- 
fore examining  courts,  such  as  committing 
magistrates  and  coroners'  Inquests,  where 
the  testimony  of  witnesses  has  been  reduced 
to  writing  as  provided  by  statute,  it  may  be 
introduced  as  evidence  of  what  the  witnesses 
there  swore.  In  Jackson  v.  State,  81  Wis. 
127,  61  N.  W.  89,  it  was  held  that  on  the  sec- 
ond trial  of  a  criminal  case  the  testimony  of 
a  deceased  witness,  as  taken  down  by  the 
official  stenographer  at  the  former  trial, 
may  be  received  In  evidence  on  behalf  of 
the  prosecution.  And  in  California,  it  seems, 
the  notes  of  the  official  reporters  can  be  used 
as  evidence  of  what  witnesses  testify  to. 
People  v.  Morine,  61  Cal.  367.  The  case  of 
State  v.  Freidrich,  4  Wash.  204,  29  Pac. 
1055,  30  Pac.  328,  and  31  Pac.  332,  holds 
that  a  stenographer's  notes  of  evidence  taken 
at  a  former  trial  cannot  be  introduced  to 
impeach  the  testimony  of  a  witness  on  the 
second  trial  regarding  matters  alleged  to 
have  been  testified  to  by  him  at  such  former 
trial.  In  this  case  it  is  said:  "Bowman  [the 
stenographer]  was  present  and  competent  to 
testify.  He  could  have  been  asked  whether 
Longstaff  had  testified  as  he  claimed;  and,' 
if  unable  to  answer  without  his  notes,  be 
could  have  been  permitted  to  refer  to  them 
to  refresh  his  recollection.  But  independent 
of  him  his  notes  had  no  standing  in  the 
court."  The  California  case  cited  was  re- 
ferred to,  and  it  was  observed  that  under 
the  statute  of  that  state  the  notes  of  re- 
porters, when  written  out  and  certified,  were 
made  prima  facie  correct  statements  of  tes- 
timony. Vide  Rounds  v.  State,  57  Wis.  45, 
14  N.  W.  8«5.  Our  statutes  provide  that  the 
grand  Jury  "may  appoint  one  of  its  number 
to  be  clerk  to  preserve  minutes  of  the  pro- 
ceedings before  it,  which  minutes  shall  be 
delivered  to  the  state  attorney  when  it  shall 
direct."  "Whenever  required  by  the  grand 
Jury,  It  shall  be  the  duty  of  the  state  at- 
torney to  attend  It  for  the  purpose  of  exam- 
ining witnesses  in  Its  presence,  or  for  giv- 
ing it  advice  upon  any  legal  matter,  and  to 
Issue  subpoenas  and  other  process  to  secure 
witnesses."  Rev.  SL  If  2806,  2807.  It  Is 
also  provided  in  section  2809  that  the  fore- 
man of  the  grand  Jury  shall  return  to  the 
court  a  list,  under  his  hand,  of  all  witnesses 
who  shall  have  been  sworn  before  the  grand 


jury  during  the  term,  and  the  same  shall 
be  filed  of  record  by  the  clerk.  In  the  pres- 
ent case  it  is  not  shown  that  the  written 
statements  Introduced  in  evidence  were  min- 
utes of  the  proceedings  kept  by  the  clerk 
of  the  grand  jury.  Tne  state's  attorney 
himself  took  down  the  evidence,  except  a 
small  portion  of  the  testimony  of  one  of  the 
accused,  which  was  taken  down  by  a  mem- 
ber of  the  grand  Jury;  but  if  it  had  all  been 
taken  down  by  the  clerk  of  the  grand  jury 
we  do  not  see  that  it  would  have  made  any 
difference.  The  accused  did  not  sign  the 
statements  of  evidence,  and  It  does  not  ap- 
pear that  they  approved  them  In  any  way, 
or  that  they  were  even  read  over  to  them 
after  being  reduced  to  writing.  To  author- 
ize the  introduction  of  such  evidence  against 
a  party,  some  statutory  warrant  must  be 
shown,  and  we  fall  to  find  any  statute  giv- 
ing such  statements  the  effect  of  evidence, 
or  even  making  them  matters  of  public  rec- 
ord. The  investigations  before  grand  juries 
are  ex  parte  and  secret,  and,  aside  from  the 
presentments,  the  only  portions  of  the  pro- 
ceedings before  such  bodies  required  to  be 
filed  of  record  are  the  lists  of  witnesses 
sworn  before  them.  The  rules  of  the  com- 
mon law,  as  shown  by  the  cases  we  have 
already  cited,  forbid  grand  jurors  to  disclose 
the  testimony  of  witnesses  before  their  body, 
the  reasons  for  which  are  obvious;  and  un- 
less required  by  some  court,  in  the  exercise 
of  a  discretion,  In  the  furtherance  of  jus- 
tice, public  policy  required  such  matters  to 
remain  undisclosed.  Our  statutes  have  In- 
dicated two  cases  in  which  public  policy  no 
longer  requires,  in  the  Judgment  of  the  leg- 
islature, that  the  veil  of-  secrecy  should  be 
so  closely  guarded,  and,  as  we  have  held, 
the  mention  of  these  cases  does  not  deprive 
the  court  of  the  right  to  inquire  into  such, 
other  matters  before  the  grand  Jury  as  is 
sanctioned  by  the  practice  of  the  courts,  and 
not  In  violation  of  express  statutory  provi- 
sions. The  authority  to  preserve  minutes 
of  proceedings  before  the  grand  jury,  and 
for  them  to  be  delivered  to  the  state's  attor- 
ney when  It  shall  direct,  and  the  duty  de- 
volving upon  the  state's  attorney  to  attend 
the  grand  jury,  examine  witnesses,  and  give 
advice,  do  not,  in  our  judgment,  contemplate 
that  the  grand  jury  shall  make  any  official 
record  of  the  testimony  of  witnesses  ex- 
amined before  It  The  minutes  of  the  pro- 
ceedings kept  by  a  grand  Jury  are  for  its 
own  use,  and  for  the  Information  and  as- 
sistance of  the  prosecuting  officer,  but  such 
ex  parte  proceedings  have  not  been  invested 
by  statute  with  the  force  of  a  binding  rec- 
ord against  individuals  who  appear  before 
that  body  as  witnesses.  They  may  not 
know,  or  be  able  to  know,  what  the  state's 
attorney  or  grand  Jury  has  reduced  to  writ- 
ing, and  there  is  no  way  open  to  them  for 
an  Investigation  as  to  what  has  been  re- 
duced to  writing  as  their  statements.  Upon 
no  principle  of  law  ought  witnesses  to  be 
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bound  by  such  statements,  and,  In  our  Judg- 
ment, the  court  was  in  error  In  permitting 
such  statements  to  be  introduced  as  evi- 
dence per  se  of  what  the  accused  stated  be- 
fore the  grand  jury-  The  state's  attorney 
should  have  been  examined  as  to  his  knowl- 
edge of  what  the  accused  stated,  and  an 
opportunity  afforded  to  investigate  what  was 
said,  independent  of  any  written  statements 
made  at  the  time.  Such  statement  could 
have  been  used,  if  necessary,  for  refreshing 
the  recollection,  but  for  no  other  purpose. 
The  statements  admitted  as  evidence  do  not, 
as  already  stated,  contain  confessions  of 
guilt,  but  they  purport  to  contain  statements 
of  the  accused  In  reference  to  matters  con- 
nected with  the  murder  of  Adelaide  Bruce 
that  were  contradicted  by  other  evidence  of 
the  state,  and  we  cannot  say  what  harm 
was  done  by  the  use  of  the  statements  as 
evidence.  In  cases  involving  such  conse- 
quences the  court  cannot  say  that  improper 
testimony  was  harmless  unless  It  affirmative- 
ly appear  that  no  injury  was  done. 

Mrs.  Hatch  was  one  of  the  four  persons 
found  dead  in  the  Packwood  house,  in  a  room 
adjoining  the  one  in  which  the  dead  body  of 
Miss  Bruce  was  found.  The  husband  of  Mrs. 
Hatch  was  asked,  on  examination  as  a  wit- 
ness for  the  state,  whether  or  not  his  wife 
possessed  a  red-flannel  underskirt,  and  stat- 
ed that  she  did.  Being  further  asked  if  it 
was  like  the  one  exhibited  to  him,  he  replied: 
That  he  could  not  state.  That  he  did  not 
know  that  he  ever  saw  the  skirt  His  wife 
said  that  she  was  making  one  a  few  days  be- 
fore she  went  away,  and  that  he  could  not 
Identify  the  skirt  That  he  could  not  recall 
ever  having  seen  it  May  have  done  so,  but 
could  not  recollect  of  doing  so.  He  further 
stated  that  a  Mrs.  Berry  left  a  piece  of  red 
flannel  at  his  house,  as  a  present  while  they 
were  away,  and  that  he  told  his  wife  to  make 
It  up  for  herself;  that  his  wife  made  it  into 
skirts  for  herself.  She  told  him  that  she  had, 
or,  rather,  for  herself  and  sister.  One  she 
sent  to  her  sister,  and  the  other  she  said  she 
was  going  to  keep.  He  also  stated  that  no 
red-flannel  skirt  was  found  among  his  wife's 
clothes  at  home  after  the  murder.  The  testi- 
mony of  the  witness  as  to  what  his  wife  said 
to  him  about  the  flannel  skirt  was  objected 
to  as  being  hearsay  evidence,  and  the  court 
overruled  the  objection.  While  the  witness 
stated  positively  that  his  wife  possessed  a 
red-flannel  skirt,  It  is  evident  from  all  that 
he  said  that  he  had  not  seen  the  skirt,  and 
what  he  knew  about  its  being  made  was  de- 
rived from  what  his  wife  told  him.  It  is 
proper  to  state  In  this  connection  that  there 
was  testimony  tending  to  show  that  a  red 
underskirt  was  discovered  on  the  dead  body 
of  Mrs.  Hatch  at  the  time  of  the  inquest  held 
over  the  dead  bodies.  Some  of  the  persons  who 
assisted  In  dressing  the  bodies  for  burial 
were  asked  about  the  red  skirt,  but  could 
not  recollect  of  seeing  one.  There  was  testi- 
mony, KoweWi  as  stated,  tending  to  show 
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that  Mrs.  Hatch  had  on  a  red  skirt  There 
was  no  question  about  the  identity  of  Mrs. 
Hatch,  as  she  was  well  known  to  many  of 
the  witnesses  who  saw  the  dead  bodies,  and 
clearly  recognized  by  them.  The  state  in- 
troduced In  evidence  a  statement  made  by 
the  defendant  McRae,  a  short  time  after  the 
murder  was  discovered,  in  speaking  about 
seeing  Mrs.  Hatch  on  the  Packwood  place  the 
day  before  the  dead  bodies  were  discovered, 
to  the  effect  that  he  would  never  forget  or 
could  never  forget  the  red  skirt  and  white 
waist  of  Mrs.  Hatch.  In  connection  with  this 
statement  it  is  apparent,  without  further  re- 
cital, that  the  importance  of  showing  that 
Mrs.  Hatch  was  wearing  a  red  skirt  at  the 
time  she  was  killed  extends  beyond  the  mere 
proof  of  the  corpus  delicti.  That  the  testi- 
mony as  to  what  Mrs.  Hatch  said  to  her  hus- 
band about  making  the  flannel  Into  skirts  is 
hearsay  is  entirely  clear,  and  the  court  should 
have  excluded  It  on  the  objection  made.  We 
do  not  decide  that  the  ruling  on  this  excep- 
tion, if  it  stood  alone,  would  result  in  a  re- 
versal of  the  Judgment  In  so  far  as  the  tes- 
timony objected  to  bore  on  the  question  of 
the  corpus  delicti,  it  was  wholly  immaterial 
in  this  case,  but  in  so  far  as  it  added  weight 
to  the  testimony  that  Mrs.  Hatch  had  on  a  red 
skirt,  in  view  of  the  statement  of  McRae 
above  referred  to,  a  different  estimate  should 
be  placed  upon  it  The  fact  that  Mrs.  Berry 
left  red  flannel  at  the  house  of  Mr.  Hatch  can 
be  shown  in  connection  with  the  other  facts, 
but  the  statements  of  the  wife  as  to  making 
the  flannel  Into  skirts  were  hearsay;  and  the 
only  proper  way  for  the  court  to  deal  with 
such  evidence  when  offered  is  to  exclude  it 
from  the  case. 

William  Baxter  testified  for  the  state  that 
he  had  conversations  with  defendant  Clin- 
ton regarding  the  Packwood  murder  after  the 
murder  was  discovered.  Witness  did  not  re- 
member dates  of  the  conversations,  but  they 
were  had  at  various  places.  Witness  re- 
ferred to  a  conversation  at  Olson's  and  at  the 
house  of  witness.  The  last  conversation  wit- 
ness remembered  was  on  the  12th  day  of 
February,  1893,— something  over  one  year  aft- 
er the  discovery  of  the  dead  bodies  at  the 
Packwood  place.  Witness  was  asked  If  Clin- 
ton said  anything  with  regard  to  McRae  In 
the  conversation,  and  answered  that  he  did 
not  at  that  conversation,  referring,  as  shown 
by  the  connection,  to  the  last  conversation 
mentioned.  Witness  stated  that  Clinton  re- 
ferred to  McRae  In  one  of  the  conversations 
when  he,  McRae,  was  not  present  Objec- 
tion was  made  to  what  Clinton  stated  McRae 
said  in  the  latter's  absence,  and  the  court 
overruled  the  objection,  and  permitted  the 
witness  to  detail  such  statement  Witness 
testified  that  he  and  Clinton  were  talking  in 
regard  to  the  murder,  and  Clinton  said  Mc- 
Rae told  him  (witness)  that  he  (McRae)  saw 
Miss  Bruce  blow  the  light  out  on  the  night 
that  they  were  murdered.  Question:  "What 
else?"  Answer:  "Well,  that  Is  all,  with  the 
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exception  that  he  told  me  and  showed  me  In 
the  position  she  stood  to  blow  the  light  out" 
Question:  "Clinton  did?".  Answer:  "Yes, 
sir.  That  McRae  told  him."  Question: 
"Clinton  showed  you  the  position?"  Answer: 
"Yes,  sir.  That  she  stood  in  when  she  blew 
the  light  out."  Question:  "Clinton  showed 
you  the  positon  that  McRae  stood?"  Answer: 
"Yes,  sir."  Witness  stated  on  cross-examina- 
tion that  he  could  not  remember  the  date 
when  the  conversation  in  reference  to  blow- 
ing out  the  light  occurred.  He  could  remem- 
ber that  it  was  on  the  road  between  his  place 
and  Smyrna,  as  they  were  walking  there,  and 
thought  it  was  in  the  evening,  but  could  not 
remember  the  day,  the  week,  or  the  month. 
All  the  conversations  the  witness  had  with 
Clinton  were  subsequent  to  the  discovery  of 
the  dead  bodies  at  the  Pack  wood  place. 

The  rule  as  to  the  admission  in  evidence  of 
the  acts  and  declarations  of  a  co-conspirator 
in  reference  to  the  common  design  affecting 
his  associates  is  thus  stated  by  Mr.  Green- 
leaf,  viz.:  "A  foundation  must  first  be  laid 
by  proof  sufficient,  in  the  opinion  or  the 
judge,  to  establish  prima  facie  the  fact  of 
conspiracy  between  the  parties,  or  proper  to 
be  laid  before  the  jury  as  tending  to  estab- 
lish such  fact.  The  connection  of  the  in- 
dividuals in  the  unlawful  enterprise  being 
thus  shown,  every  act  and  declaration  of 
each  member  of  the  confederacy,  in  pursu- 
ance of  the  original  concerted  plan,  and  with 
reference  to  the  common  object,  is,  in  con- 
templation of  law,  the  act  and  declaration  of 
them  all,  and  is,  therefore,  original'  evidence 
against  each  of  them.  It  makes  no  difference 
at  what  time  any  one  entered  into  the  con- 
spiracy. Every  one  who  does  enter  into  a 
common  purpose  or  design  Is  generally  deem- 
ed, in  law,  a  party  to  every  act  which  had 
before  been  done  by  the  others,  and  a  party 
to  every  act  which  may  afterwards  be  done 
by  any  of  the  others  in  furtherance  of  such 
common  design.  •  •  •  If  they  took  place 
at  a  subsequent  period,  and  are,  therefore, 
merely  narrative  of  past  occurrences,  they 
are,  as  we  have  seen,  to  be  rejected."  1 
Greenl.  Ev.  (15th  Ed.)  f  111;  Williams  v. 
Dickenson,  28  Fla.  90,  .  0  South.  847;  Hall 
v.  State,  31  Fla.  176,  12  South.  449.  The 
rule  is  that,  while  proof  of  an  overt  act  or 
declarations  by  one  In  pursuance  of  a  com- 
mon purpose  or  design  to  commit  a  crime 
may  be  given  in  evidence  against  all  of  the 
conspirators,  the  acts  and  declarations  to  be 
admitted  must  be  such  only  as  were  done 
and  uttered  during  the  pendency  of  the  crim- 
inal enterprise  and  In  furtherance  of  its  ob- 
jects. If  they  occur  at  a  subsequent  period, 
and  are  merely  narrative  of  past  occurrences, 
they  are  not  admissible  against  any  but  the 
party  making  or  uttering  them.  The  prin- 
ciple upon  which  said  evidence  is  admitted 
is  that  It  must  show  the  acts  or  declarations 
to  be  a  part  of  the  res  gestae,  and  when  the 
criminal  enterprise  is  at  an  end,  whether  by 
accomplishment  or  abandonment,  no  one  of 


the  confederates  can  be  permitted  by  any- 
subsequent  act  or  declaration  of  his  to  affect 
the  others.  State  v.  Larkln,  49  N.  H.  36; 
State  v.  Duncan,  64  Mo.  262;  People  v.  Mc- 
Quade,  110  N.  Y.  284,  18  N.  E.  156;  Phillips; 
v.  State,  6  Tex.  App.  364;  Card  v.  State,  109> 
Ind.  415,  9  N.  E.  591. 

In  our  judgment,  the  court  erred  In  per- 
mitting the  witness  Baxter  to  testify  as  to* 
what  Clinton  said  McRae  told  him  In  refer- 
ence to  seeing  Miss  Bruce  blow  out  the  light. 
McRae  was  not  present,  and,  as  it  appears- 
from  the  record,  the  statement  was  made 
after  the  murder  at  the  Packwood  place  oc- 
curred. The  conversation  with  McRae,  as 
given  by  the  witness,  was  a  mere  narrative  of 
a  past  transaction,  and  shown  to  be  subse- 
quent to  the  commission  of  the  crime. 

There  is  another  exception  to  the  admis- 
sion of  evidence  which,  in  our  judgment 
should  have  been  sustained  by  the  court.  It 
appears  that  for  two  or  three  months  In  1892 
the  defendant  Jenkins  was  confined  In  the 
jail  of  Duval  county,  In  the  custody  of  the 
sheriff  of  that  county,  on  a  charge  of  selling 
liquors  in  violation  of  the  United  States  stat- 
utes. Prior  to  that  time  Jenkins  had  beeu 
arrested  under  a  charge  for  the  murder  of 
which  he  now  stands  convicted,  but  bad  been 
discharged,  before  his  incarceration  in  the 
Duval  county  Jail  on  the  complaint  of  violat- 
ing the  laws  of  the  United  States.  The  sher- 
iff of  Duval  county  had  received  information: 
that  Jenkins  probably  knew  material  fact* 
in  reference  to  the  Packwood  tragedy,  and 
had  conversed  with  him  in  Jail  several  time* 
on  that  subject  The  state  put  In  evidence 
the  statements  of  Jenkins  to  the  sheriff  of 
Duval  county  in  reference  to  the  murders  at 
the  Packwood  place,  and,  In  connection  with 
the  evidence  of  such  statements,  the  sheriff 
was  asked  if  he  knew  of  Jenkins  paying  any 
money,  or  giving  an  order  for  any  money,  to 
any  lawyer  or  person  while  he  was  confined 
in  Jail.  He  stated  that  an  attorney,  giving 
name,  went  to  the  jail  while  witness  was 
there,  and  told  him  he  would  like  to  have 
him  witness  an  order,  and  to  get  him  a  pen 
and  ink;  that  the  attorney  wrote  the  order 
on  a  piece  of  paper,  and  said  to  witness  he 
would  like  him  to  witness  the  order  Jenkins 
was  to  sign  on  Dr.  McRae  for  $50.  The  order 
was  written  in  the  jail,  signed  by  Jenkins 
In  presence  of  witness,  and  witnessed  by  him. 
The  witness  further  stated  that  he  did  not 
recollect  whether  he  noticed  on  the  paper 
itself  to  whom  It  was  addressed,  but  it  was 
an  order  on  somebody  for  money.  Being 
asked  if  he  could  recall  the  order,  he  said: 
that  when  he  signed  it  his  recollection  was 
that  he  was  signing  an  order  on  Dr.  McRae. 
He  was  further  asked  if  he  could  recall  what 
Dr.  McRae  the  order  referred  to,  and  said: 
"Only  this  way:  that  the  only  Dr.  McRae 
that  we  had  talked  about  was  Dr.  McRae  at 
Sanford.  I  supposed  he  lived  there,  somewhere 
In  Orange  county."  The  witness  did  not 
know  Dr.  Mcltne.  It  appears  from  other  erri 


Digitized  by  Google 


Fla.) 


JENKINS 


v.  STATE. 


191 


deuce  that  Dr.  McRae,  of  San  ford,  wu  the 
father  of  William  A.  McRae,  one  of  the  co- 
defendants  of  Jenkins,  and  also  that  Jenkins 
had  been  working  for  and  staying  with  the 
son  on  the  McRae  place,  near  the  Packwood 
place,  for  some  time  before  the  murder. 

It  appears,  further,  from  the  evidence  that 
one  Isaiah  Adams,  who  was  confined  In  the 
Duval  county  Jail  with  Jenkins,  was  exam- 
ined by  the  state  In  reference  to  statements 
made  by  Jenkins  In  jail  touching  the  mur- 
ders at  the  Packwood  place,  and,  In  that  con- 
nection, stated  that  he  (witness)  wrote  a  let- 
ter for  Jenkins  to  Dr.  McRae  for  money. 
He  further  stated  that  Jenkins  told  him  "to 
say  In  the  letter  that  they  wanted  him  to 
swear  that  Mr.  McRae  and  Clinton  were  con- 
nected with  that  murder,  and  he  would  not 
do  anything  of  the  kind."  The  letter,  after 
being  sealed  and  delivered  to  Jenkins,  was 
passed  out  to  a  trusty  girl,  also  an  Inmate 
of  the  jail,  and  witness  never  saw  it  after 
It  was  handed  to  the  girl.  Witness  knew  Dr. 
McRae  personally,  and  the  letter  was  direct- 
ed to  Sanford. 

The  defendants  objected  to  the  testimony 
of  the  sheriff  In  reference  to  giving  the  order 
on  Dr.  McRae,  on  the  ground  that  It  was 
Irrelevant  and  Immaterial  evidence,  and  In- 
sisted that  ft  had  nothing  to  do  with  the 
case.  The  Judge  stated  that  it  was  diffi- 
cult to  tell,  where  everything  was  circumstan- 
tial, what  relevancy  It  may  have.  It  did 
not  appear  to  him  to  be  relevant  then,  be- 
cause he  did  not  know  its  object,  and,  If  It 
was  not  made  relevant,  defendants  could 
move  to  strike  it  out  The  objection  made 
was  overruled,  and  defendants  excepted. 
Further  objection  was  made  by  defendant 
Jenkins  to  the  testimony  of  the  sheriff  by 
moving  to  strike  It  out,  and  this  motion  was 
denied.  The  testimony,  other  than  that  In 
reference  to  the  order  for  the  money,  need 
not  be  stated.  After  the  motion  on  behalf 
of  the  defendant  Jenkins  to  strike  out  the 
testimony  of  the  sheriff  had  been  overruled, 
the  defendants  McRae  and  Clinton  objected 
to  the  testimony  bearing  upon  the  case 
against  them,  on  the  ground  that  they  were 
not  present;  and  the  court  stated  that  the 
testimony  could  not  be  used  against  them 
If  not  present.  Counsel  for  the  state  also 
stated  that  the  testimony  would  not  be  used 
against  them. 

It  Is  competent  to  introduce  any  and  all 
evidence  that  Is  material  and  relevant,  and 
that  tends  to  prove  the  guilt  or  Innocence 
of  the  accused.  In  cases  of  circumstantial 
evidence,  every  fact  from  which  the  jury 
may  legitimately  deduce  guilt  or  Innocence 
Is  proper  to  be  submitted  to  them;  and  al- 
though the  relevancy  of  any  fact,  when 
standing  alone,  may  not  be  apparent,  yet, 
when  taken  In  connection  with  any  other 
fact,  or  all  the  other  facts,  properly  admit- 
ted. Its  relevancy  Is  made  to  appear,  it 
should  go  to  the  Jury  for  their  consideration. 
This  rule  thus  broadly  stated  should  not, 


however,  In  cases  of  purely  circumstantial 
evidence,  any  more  than  in  others,  be  car- 
ried to  the  extent  of  infringing  upon  anoth- 
er rule,— that  all  evidence  should  be  confined 
to  the  question  in  issue,  and  tend  to  prove 
some  essential  fact  involved  in  the  issue  in 
the  case.  The  view  expressed  in  State  v. 
Meader,  54  Vt  126,  was  approvingly  quoted 
by  this  court  in  the  Newton  Case,  to  the 
effect  that  the  admission  of  illegal  evidence, 
if  objected  to,  though  under  an  offer  of  con- 
necting it  with  other  proof  that  would  ren- 
der it  competent,  and  though  charged  out 
of  the  case  by  the  court,  is  a  cause  for  set- 
ting aside  a  verdict  unless  the  court  is  able 
to  say .  affirmatively  that  it  worked  no  in- 
Jury  to  the  adverse  party.  It  was  also  said 
that  "it  is  a  well-settled  rule  of  law  that 
when  the  error  Is  In  the  admission  of  Illegal 
evidence  which  bears  In  the  least  degree  on 
the  question  in  issue  it  cannot  be  disregard- 
ed." In  cases  depending  solely  upon  circum- 
stantial evidence,  the  court  should  permit 
nothing  that  bears  upon  the  case  in  the  least 
to  go  to  the  Jury  unless  warranted  by  law 
or  the  rules  of  evidence.  Testimony  that 
does  not  tend  to  prove  motive,  or  establish 
some  other  material  fact  essential  to  the 
crime  charged,  should  not  be  admitted,  and 
especially  when  it  may  tend  to  produce  an 
erroneous  Impression  on  the  minds  of  the  ju- 
rors, to  the  prejudice  of  the  accused.  These 
elementary  principles  in  the  introduction  of 
evidence  are  well  established.  We  do  not 
see  that  any  legitimate  Inference  that  Jen- 
kins was  connected  with  the  murder  at  the 
Packwood  place  can  be  drawn  from  giving 
the  order  in  question.  He  was  not  at  that 
time  under  arrest  for,  or  charged  with,  the 
murder,  but  was  in  custody  for 'another  and 
different  offense.  The  record  does  not  af- 
firmatively show  that  Dr.  McRae  owed  Jen- 
kins any  money,  and  If  any  unfavorable  In- 
ference Is  to  be  drawn  from  drawing  the  or- 
der, taken  In  connection  with  the  letter  writ- 
ten, the  reasonable  one  Is  that  he  was  seek- 
ing to  obtain  money  for  the  purpose  of  extri- 
cating himself  from  the  charge  under  which 
he  was  then  In  custody.  The  need  of  Jen- 
kins for  money  on  the  order  given  was 
while  he  was  In  jail  on  a  charge  for  violating 
the  statutes  of  the  United  States,  and  the 
order  was  in  favor  of  an  attorney  who  ap- 
peared In  the  jail,  and  It  Is  not  shown  to 
have  any  connection  with  the  charge  of  mur- 
der against  Jenkins.  The  fact  that  he  had 
worked  with  the  son  on  the  McRae  place  may 
account  for  the  order  on  Dr.  McRae,  but  if 
it  be  legitimate  to  infer  from  it  taken  In 
connection  with  the  statement  In  the  letter 
to  the  effect  that  they  were  trying  to  get  him 
to  swear  that  Mr.  McRae  and  Clinton  were 
connected  with  that  murder,  and  he  would 
not  do  anything  of  the  kind,  that  he  was 
using  Improper  means  to  extort  money,  still 
the  legitimate  Inference,  it  seems  to  us,  is 
that  he  was  trying  to  get  out  of  custody 
under  a  different  charge  than  the  one  for 
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which  he  and  his  codefendanta  were  subse- 
quently indicted.  At  the  time  the  order  was 
given,  none  of  the  defendants  are  shown  to 
have  been  under  indictment  for  the  murders 
at  the  Pack  wood  place,  and  to  permit  the 
order,  given,  under  the  circumstances  men- 
tioned, on  the  father  of  W.  A.  McRae,  sub- 
sequently indicted  with  Jenkins,  to  be  con- 
sidered as  evidence  on  the  trial  for  said 
murder,  would  be  extending  the  proof  of 
facts  from  which  a  legitimate  Inference  of 
guilt  could  be  drawn  too  far.  The  record 
does  not  show  anything  material  In  inference 
to  the  order  or  letter,  further  than  as  above 
stated.  We  do  not  know  that  Dr.  McRae 
ever  received  any  letter  or  order  from  Jen- 
kins, nor  is  there  any  showing  that  the  de- 
fendant W.  A.  McRae  was  ever  connected 
with  the  order  or  letter,  or  ever  knew  any- 
thing about  .them.  This  testimony,  while 
not  affording  any  legitimate  inference  that 
the  defendants  were  connected  with  the 
murder  for  which  they  were  tried,  is  calcu- 
lated, it  seems  to  us.  to  produce  an  errone- 
ous impression  on  the  minds  of  the  jury. 
The  circuit  Judge  stated,  at  the  time  the  tes- 
timony was  admitted,  that  he  did  not  then 
see  its  relevancy,  and  we  agree  with  him 
in  this,  and  discover  nothing  further  in  the 
evidence  to  make  It  relevant  It  is  true 
that  the  court  stated  that,  if  the  testimony 
was  not  made  relevant,  defendants  could 
move  to  strike  it  out;  but  we  do  not  see 
that  they  are  precluded  from  insisting  on 
the  objection  made  to  the  introduction  of  the 
evidence  by  not  at  a  subsequent  stage  of  the 
case  moving  to  strike  it  out.  The  court  can 
regulate  the  order  of  the  introduction  of  evi- 
dence, but  when  irrelevant  testimony  is  of- 
fered and  objected  to.  and  it  is  admitted  on 
the  theory  that  its  relevancy  may  be  shown 
by  subsequent  evidence,  if  such  evidence  is 
not  introduced  the  irrelevant  part  should  be 
excluded  by  the  court.  We  do  not  overlook 
the  fact  that  the  court  stated  that  the  evi- 
dence in  reference  to  the  order  could  not  be 
used  against  McRae  and  Clinton,  but  we 
deem  the  evidence  improper  as  against  Jen- 
kins, and  its  prejudicial  character  is  such 
that  the  jury  may  have  been  somewhat  in- 
fluenced by  It  to  believe  that  the  defendants 
were  connected  with  the  murder.  How  It 
could  have  any  legitimate  effect  to  establish 
guilt  against  Jenkins  without  operating  to 
the  prejudice  of  the  other  defendants  is  dif- 
ficult to  see. 

It  is  further  Insisted  that  all  .the  testi- 
mony of  Broward  as  to  the  statements  of 
Jenkins  should  have  been  excluded  from  the 
consideration  of  the  jury.  Had  proper  ex- 
ceptions been  taken  to  this  testimony,  on 
the  ground  that  Buch  statements  were  not 
shown  to  have  been  voluntarily  made  to  the 
witness,  a  majority  of  the  court  are  Inclined 
to  the  view  that  the  testimony  should  have 
been  excluded;  but  as  exceptions,  on  the 
ground  stated,  were  not  properly  made  of 


record,  further  discussion  of  this  objection 
will  not  be  indulged  in  here. 

What  was  said  In  reference  to  the  admissi- 
bility of  the  testimony  of  the  accused  be- 
fore the  grand  jury  disposes  of  the  objec- 
tions made  as  to  their  testimony  before  the 
coroner's  Jury.  Such  testimony  voluntarily 
given  before  the  coroner,  when  they  were 
not  under  arrest,  is  competent,  and,  when 
reduced  to  writing  and  signed  by  them,  the 
writing  itself  Is  the  proper  evidence.  This 
testimony,  when  not  reduced  to  writing  and 
signed  by  them,  may  be  shown  by  witnesses 
who  can  testify  of  their  recollection  what  it 
was. 

Other  objections  to  the  admissibility  of 
evidence  insisted  on  here  need  not  be  con- 
sidered. To  the  extent  permitted  by  the 
court,  we  find  nothing  objected  to  by  the  ac- 
cused and  Insisted  on  here  of  which  they  can 
Justly  complain. 

The  court  charged  the  Jury,  at  the  instance 
of  the  state,  as  follows,  viz.:  "That  In  cases 
of  circumstantial  evidence  it  is  not  necessary 
that  the  proof  shall  be  conclusive;  that  it 
is  sufficient  if  the  Jury  believe,  from  all  the 
facts  and  circumstances  of  the  case,  that 
the  accused  are  guilty,  and  that  they  have 
no  reasonable  doubt  in  their  minds  of  this 
fact  If  the  jury  think  that  the  facts  in 
this  case  are  all  consistent  with  the  supposi- 
tion that  the  prisoners  are  guilty,  and  can- 
not reconcile  the  circumstances  produced  In 
evidence  with  any  other  supposition  than 
that  of  their  guilt,  it  is  their  duty  to  find 
them  guilty.  All  that  can  be  required  is, 
not  absolute  and  positive  proof,  but  such 
proof  as  convinces  them  that  the  crime  has 
been  made  out  against  the  accused."  Ob- 
jections are  made  to  portions  of  this  charge. 
The  first  one  is  to  the  following  portion-, 
"if  the  Jury  think  that  the  facts  in  this 
case  are  all  consistent  with  the  supposition 
that  the  prisoners  are  guilty,  and  cannot 
reconcile  the  circumstances  produce-  in  evi- 
dence with  any  other  supposition  than  that 
of  their  guilt  It  is  their  duty  to  find  them 
guilty;"  and  the  second  objection  is  to  the 
last  sentence  of  the  charge.  It  is  claimed 
that  instead  of  telling  the  jury  that  If  they 
"think  that  the  facts  hi  the  case  are  all 
consistent  with  the  supposition  of  guilt,"  the 
court  should  have  said,  "If  the  Jury  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,"  etc.  It  Is  claimed,  further,  that  the 
words  "beyond  a  reasonable  doubt"  should 
have  been  added  to  the  last  sentence  of  the 
charge.  The  entire  charge  must  be  looked 
to  in  considering  the  objections  made. 
Smith  v.  Bagwell,  19  Fla.  117;  Andrews  v. 
State,  21  Fla,  508;  Pinson  v.  State,  28  Fla. 
735,  9  South.  706.  The  last  clause  of  the 
charge,  standing  alone,  would  be  amenable 
to  the  objection  made,  but  we  find  In  the  first 
clause  a  direction  that  the  jury  must  have 
no  reasonable  doubt  of  the  sufficiency  of  the 
facts  and  circumstances  of  the  case  to  estab- 
lish guilt  and  in  the  clause  objected  to  the 
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jury  were  told.  In  effect,  that  the  facts  of 
the  case  must  all  be  consistent  with  the 
supposition  that  the  prisoners  were  guilty, 
and  Irreconcilable  with  any  other  supposi- 
tion than  that  of  their  guilt  Considering 
the  entire  charge,  we  do  not  see  that  the 
court  excluded  from  the  jury  the  require- 
ment that  they  must  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendants  were  guilty.  The  charge  as  an 
entirety  enforces  this  requirement  upon  the 
Jury.  The  objections  urged  against  the 
charge  are  not  good.  The  charge  asserts 
that  In  cases  of  circumstantial  evidence  it  is 
not  necessary  that  the  proof  should  be  con- 
clusive. As  to  the  conclusiveness  of  evi- 
dence Mr.  Starkie  says:  "What  circum- 
stances will  amount  to  proof  will  never  be 
matter  of  general  definition.  The  legal  test 
Is  the  sufficiency  of  the  evidence  to  satisfy 
the  understanding  and  conscience  of  the 
jury.  On  the  one  hand,  absolute,  metaphys- 
ical, and  demonstrative  certainty  Is  not  es- 
sential to  proof  by  circumstances.  It  is  suf- 
ficient If  they  produce  moral  certainty,  to  the 
exclusion  of  every  reasonable  doubt."  This 
author  also  says  that  the  circumstances 
should  be  of  a  conclusive  nature  and  tend- 
ency. Such  views  have  been  approved  by 
this  court.  Whetston  v.  State.  31  Fla.  240, 
12  South.  661;  Kennedy  v.  State,  31  Fla. 
428,  12  South.  858. 

At  the  request  of  the  state,  the  court  fur- 
ther charged  the  jury  that:  "In  cases  of  this 
kind  the  conclusion  to  which  the  jury  are 
conducted  Is  that  degree  of  certainty  that 
they  would  come  to  in  their  own  grave  and 
important  concerns;  and  that  is  the  degree 
of  certainty  which  the  law  requires,  and 
which  will  justify  them  In  returning  a  verdict 
of  guilty  from  all  the  facts  and  circumstances 
laid  before  them.  That  the  inculpatory  facts 
must  be  incompatible  with  the  innocence  of 
the  accused,  and  incapable  of  explanation 
upon  any  other  reasonable  hypothesis  than 
that  of  their  guilt"  This  charge  distinctly 
directs  the  jury  that  the  degree  of  certainty 
which  the  law  requires,  and  which  will  jus- 
tify them  In  finding  a  verdict  of  guilty  on 
circumstantial  evidence,  is  that  to  which  they 
would  arrive  In  their  own  grave  and  Impor- 
tant concerns.  This  charge  is  wrong,  and 
lays  down  an  Improper  standard  for  the  guid- 
ance of  juries  in  arriving  at  conclusions  from 
the  evidence  In  criminal  cases.  The  subject- 
matter  of  this  charge  was  thoroughly  con* 
sidered  in  the  case  of  Lovett  v.  State,  30 
Fla.  142,  11  South.  550.  and  we  do  not  deem 
it  necessary  here  to  go  Into  any  extended  dis- 
cussion of  the  cases  bearing  on  the  point 
There  are  cases  sustaining  the  view  that  the 
reasonable  doubt  which  the  jury  must  enter- 
tain in  order  to  acquit  means  that  their  minds 
must  be  so  thoroughly  convinced  that,  they 
would  act  upon  the  conviction  as  they  would 
in  matters  of  the  highest  concern  and.  im- 
portance to  themselves.  State  v.  Nash,  7 
Iowa,  347;  PoUn  v.  State,  14  Neb.  540,  16  N. 
v.l8so.no.8— 13 


W.  608.  In  the  Lovett  Case  this  court  ap- 
proved the  views  announced  by  the  Califor- 
nia and  Kentucky  courts  on  the  subject.  The 
Kentucky  court  in  the  case  of  Jane  v.  Com., 
2  Mete.  (Ky.)  30,  pronounced  as  improper 
and  erroneous  the  following  Instruction,  viz.: 
"That  the  jury  should  weigh  and  consider  all 
the  facts  and  circumstances  proven  to  their 
satisfaction,  in  connection  and  combination, 
and  should  hold  them  and  pass  judgment  on 
them  in  that  condition;  and  that,  if  the  con- 
clusion from  the  facts  and  circumstances  so 
proven  to  their  satisfaction  be  that  there  is 
that  degree  of  certainty  in  the  case  that  they 
would  act  on  it  in  their  own  grave  and  im- 
portant concerns,  that  that  Is  the  degree  of 
certainty  which  the  law  requires,  and  which 
will  justify  and  warrant  them  in  returning  a 
verdict  of  guilty."  The  court  said:  "Men 
frequently  act  in  their  own  grave  and  Im- 
portant concerns  without  a  firm  conviction 
that  the  conclusion  upon  which  they  proceed 
to  act  is  correct;  but  having  deliberately 
weighed  all  the  facts  and  circumstances 
known  to  them,  they  form  a  conclusion  upon 
which  they  proceed  to  act,  although  they  may 
not  be  fully  convinced  of  its  correctness.  But 
this  degree  of  certainty  Is  wholly  Insufficient 
to  authorize  a  verdict  of  guilty  In  criminal 
cases.  In  such  a  case  the  jury  should  be 
fully  convinced  of  the  correctness  of  their 
conclusion  that  the  prisoner  was  guilty,  and 
that  conviction  should  be  so  clear  and  strong 
as  to  exclude  from  their  minds  all  reason- 
able doubt  that  their  conclusion  was  cor- 
rect." The  California  and  other  courts  in- 
dorse this  view.  People  v.  Ah  Sing,  51  Cal. 
372;  People  v.  Bemmerly,  87  Cal.  117,  25  Pac. 
266.  The  degree  of  certainty  required  by  the 
law,  as  asserted  by  the  charge  before  us. 
does  not  even  demand  that  the  jury  should 
be  so  thoroughly  convinced  as  that  they 
would  act  upon  the  conviction  as  in  matters 
of  the  highest  concern  and  importance  to 
themselves.  It  asserts  that  the  degree  of  cer- 
tainty is  such  as  they  would  reach  in  their 
own  grave  and  Important  concerns.  A  charge 
containing  such  language  was  declared  er- 
roneous In  the  Kentucky  decision  cited.  It  is 
true  that  all  through  the  Instructions  given 
to  the  jury  by  the  court  it  Is  stated  that  the 
evidence  must  convince  them  of  the  guilt  of 
the  accused  beyond  a  reasonable  doubt  before 
they  could  convict  but  the  charge  under  con- 
sideration fixed  a  degree  of  certainty  in 
weighing  the  evidence  which  was  calculated 
to  mislead  the  jury  throughout  the  entire 
case,  and  we  cannot  say  that  It  did  not  do  so. 

We  do  not  deem  it  necessary  to  refer  to  but  • 
one  other  charge  excepted  to  and  discussed 
by  counsel  for  plaintiffs  in  error,  and  that  Is 
the  third  charge  given  at  the  instance  of  the 
state.  It  Is  not  Improper  for  the  court,  when 
deemed  necessary  to  do  so,  to  tell  the  Jury 
that  the  fact  that  unfortunate  cases  have  oc- 
curred where  Innocent  persons  have  been  con- 
victed upon  circumstantial  evidence  should 
not  enter  Into  their  consideration  of  the  evl- 
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dence  before  them.  So  far  as  what  Is  here 
stated  is  embodied  in  the  charge  referred  to, 
it  is  not  objectionable,  but  the  other  features 
of  the  charge  should,  in  our  opinion,  be 
omitted. 

Counsel  for  plaintiffs  in  error  Insist  that  the 
court  erred  in  permitting  argument  of  counsel 
for  the  state  to  go  to  the  extent  that  It  did. 
Some  of  the  language  used  by  counsel  for  the 
state  and  found  In  the  bill  of  exceptions  does 
not  appear  to  have  been  excepted  to  at  the 
time  the  argument  was  made.  The  com- 
ments of  counsel  in  arguing  a  case  before  a 
jury  are  controllable,  in  the  discretion  of  the 
trial  court;  but  this  discretion  is  subject  to 
review,  and  when  counsel  make  material 
statements  outside  of  the  evidence,  which  are 
likely  to  do  the  accused  an  injury,  It  will  be 
deemed  an  abuse  of  discretion  when  not 
stopped  by  the  court  on  objection  made. 
Newton  v.  State,  supra;  Killlns  v.  State,  28 
Fla.  313,  9  South.  711;  People  v.  Aiken,  66 
Mich.  460,  33  N.  W.  821.  In  Willingham  v. 
State,  21  Fla.  761,  it  was  held  that  objections 
to  the  argument  of  counsel  as  being  beyond 
the  evidence,  or  otherwise  Improper,  should 
be  made  at  the  time  of  such  abuse  of  the 
right  or  privilege  of  argument,  and  the  action 
of  the  court  overruling  the  objection,  and  the 
fact  that  exception  was  taken  to  such  ruling, 
should  appear,  with  the  objection,  in  the  bill 
of  exceptions.  The  bill  of  exceptions  recites 
as  follows:  "The  defendants  object  to  so 
much  of  the  argument  to  the  Jury  by  Major 
Abrams,  of  counsel  for  the  state,  as  is  In  the 
following  language:  'I  go  further,  and  say 
that.  If  these  murders  are  not  punished,  the 
state  of  Florida  Is  largely  responsible  for 
the  failure  of  justice;  that  the  state  has  fail- 
ed and  refused  to  furnish  to  Its  officer  the 
adequate  means  to  make  conclusive  every 
possibility,— not  merely  probability,  but  every 
possibility,— and  that,  when  the  man  who 
speaks  before  you  succeeded  In  passing  in  the 
senate  of  Florida  a  bill  to  furnish  the  state 
with  the  means  for  investigating  all  secret 
crime.  It  was  laid  on  the  table  in  the  house, 
and  that  man  who  opposed  the  bill  In  the 
house  was  the  member  of  the  legislature  from 
Orange  county  who  lives  In  Sanford.' "  We 
do  not  hesitate  to  express  our  disapproval  of 
the  language  quoted.  There  was  no  testi- 
mony to  authorize  such  comment,  and  It  was 
calculated  to  prejudice  the  accused,  as  it  was 
made  to  appear  that  the  father  of  McRae,  one 
of  the  accused,  lived  In  Sanford. 

So  far  as  we  can  see,  there  was  nothing  im- 
proper in  counsel  taking  up  a  pistol  that  had 
1  been  put  in  evidence,  and  stating  that  it  had 
been  identified  as  the  pistol  of  one  of  the 
defendants.  There  was  testimony  tending  to 
prove  such  fact.  Nor  was  there  any  impro- 
priety in  counsel,  during  his  argument,  hand- 
ing the  pistol  to  the  jury  to  be  examined. 
The  pistol  had  been  put  In  evidence  before 
the  Jury  and  testimony  Introduced  as  to  its 
condition.  The  Jury  could  properly  examine 
the  pistol,  to  see  its  condition,  and  It  was  not 


Improper  for  counsel  to  ask  them  to  do  so. 

The  other  language  used  by  counsel  and 
found  In  the  record  does  not  appear  to  have 
been  even  objected  to,  and  we  will  not  refer 
to  It. 

After  deliberation,  the  jury  returned  Into 
court  and  announced  that  they  had  agreed 
upon  a  verdict,  and  handed  to  the  clerk  a  pa- 
per signed  by  the  jurors,  as  follows,  viz.: 
"We,  the  Jury,  find  the  defendants  guilty  as 
charged,  but  recommend  Marion  Clinton  to 
the  mercy  of  the  court."  The  court  declined 
to  receive  the  return  as  a  verdict,  and  made 
certain  statements  to  the  Jury  In  reference 
to  their  verdict.  Counsel  excepted  to  what 
the  court  said  to  the  Jury,  and  Insist  that  the 
province  of  the  Jury  was  invaded.  As  the 
judgment  must  be  reversed  on  other  grounds, 
we  do  not  deem  It  necessary  to  specially  con- 
sider the  exceptions  on  this  point,  further 
than  to  call  attention  to  some  decisions  bear- 
ing on  It  We  have  held  that  a  finding  like 
the  one  referred  to  above,  in  cases  of  homi- 
cide, is,  under  our  statute,  a  nullity,  and  no 
judgment  or  sentence  can  be  pronounced  upon 
it.  Hall  v.  State,  31  Fla.  176,  12  South.  449; 
Lovett  v.  State,  31  Fla.  164,  12  South.  452: 
Murphy  v.  State,  31  Fla.  166,  12  South.  453. 
In  Grant  v.  State,  33  Fla.  291,  14  South.  757, 
the  jury  returned  a  verdict  of  manslaughter 
in  the  first  degree,  and  the  court  refused  to 
receive  it,  stating  to  the  jury,  at  the  time, 
that  the  verdict  was  not  In  such  form  as 
could  be  received  by  the  court,  and  directed 
the  jury  to  retire  and  present  a  verdict  In 
proper  form.  The  trial  of  the  case  was  un- 
der the  Revised  Statutes  abolishing  degrees 
in  manslaughter.  We  said  that  while  It  was 
entirely  clear  that  the  trial  judge  may  send 
a  jury  back  to  the  consultation  room  for  the 
purpose  of  correcting  their  finding  as  to  mat- 
ters of  Informality  or  uncertainty,  and  when 
the  Issue  had  not  been  passed  upon  by  them, 
yet  the  judge  must  not  even  suggest  the  al- 
teration in  substance  of  the  verdict,  and  that 
the  action  of  the  judge  in  reference  to  the 
correction  of  verdicts  should  be  with  great 
caution.  In  Bryant  v.  State,  34  Fla.  291,  16 
South.  177,  the  verdict  was:  "We,  the  Jury, 
find  the  prisoner  guilty  of  murder  in  the  first 
degree,"— and,  on  objection  to  the  form  of 
the  verdict  by  the  state's  attorney,  the  court 
directed  the  jury  to  retire,  and,  If  they  agreed 
to  return  a  verdict  of  guilty  of  murder  In  the 
first  degree  against  the  prisoner,  to  name  him 
In  their  verdict.  This  was  held  to  be  not 
improper.  See,  also,  People  v.  Bonney,  19 
Cal.  426. 

When  a  jury  returns  such  a  finding  as  the 
one  stated  In  this  case,  the  case  is  still  in  their 
hands,  and  their  duty  in  the  premises  remains 
undischarged.  The  court  cannot  consider  such 
a  finding  as  being  a  verdict  of  murder  in  any 
degree,  and  cannot,  of  course,  then,  any  more 
than  at  any  other  time,  intimate  to  the  Jury 
what  their  verdict  should  be. 

The  judgment  of  the  court  below  is  re- 
versed, and  a  new  trial  awarded. 
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LADD  et  aL  t.  SMITH. 

(Supreme  Court  of  Alabama.    July  31,  1895.) 

Fraudulent    Conveyances  —  Action   to  Set 
Abide— Husband  and  Wife— Wife's 
Separate  Peopertt. 

L,  A  judgment  creditor,  on  whose  judgment 
execution  has  been  issued  and  returned  nulla 
bona,  and  which  has  been  duly  recorded  by  him, 
has  an  election  to  proceed  by  bill  in  equity  to 
bare  a  subsequent  alleged  fraudulent  transfer 
of  stock  by  the  judgment  debtor  to  his  wife  set 
aside. 

2.  Where  an  original  bill,  divided  into  sec- 
tions, as  to  each  of  which  the  oath  of  defend- 
ants was  waived,  is  amended  by  interlineation, 
without  the  introduction  of  new  matter,  but  for 
the  purpose  of  making  the  previous  averments 
clearer,  after  defendants  had  in  their  answer 
set  up  matters  of  defense  not  strictly  responsive, 
and  such  as  they  were  bound  to  prove  without 
verification,  because  of  the  waiver  in  the  original 
bill,  they  cannot,  in  answering  the  amendments, 
set  up  the  same  defensive  matters  found  in  their 
original  answer,  and,  because  of  the  failure  to 
affix  footnotes  to  the  original  bill,  make  oaths  to 
them,  and  claim  privileges  for  them  as  evidence. 

3.  Where  a  wife  permits  her  husband  to  re- 
tain the  proceeds  of  sales  of  timber  cut  from 
lands  belonging  to  her  equitable  separate  estate, 
without  requiring  from  him  an  express  promise 
to  account,  a  presumption  arises,  as  between  her 
and  her  husband's  creditors,  that  they  consti- 
tuted a  gift  from  her  to  him. 

Appeal  from  chancery  court,  Mobile  coun- 
ty; W.  H.  Tayloe,  Chancellor. 

Bill  by  Daniel  E.  Smith,  as  trustee  under 
will  of  Frank  Conlon,  deceased,  against 
John  M.  Ladd,  Martha  M.  Ladd,  his  wife, 
and  the  People's  Bank  of  Mobile,  a  corpo- 
ration, to  set  aside,  as  In  fraud  of  creditors, 
a  transfer  of  stock  in  the  defendant  bank 
by  defendant  Ladd  to  his  wife.  From  an 
order  overruling  their  demurrer,  and  from 
a  decree  as  prayed  for  by  complainant,  re- 
spondents appeal.  Affirmed. 

The  complainant  averred  in  his  bill,  that 
in  his  capacity  as  trustee,  he  recovered 
judgment  against  John  M.  Ladd  on  May  22, 
1801,  for  15,000,  execution  upon  which  was  Is- 
sued and  returned  no  property  found;  that 
a  certified  transcript  of  said  Judgment  was 
filed  In  the  office  of  the  probate  Judge  on 
April  7,  1892;  that  at  the  time  of  the  recov- 
ery of  said  judgment,  John  M.  Ladd  was 
the  owner  of  13  shares  of  stock  in  the  Peo- 
ple's Bank  of  Mobile,  said  shares  standing 
in  his  name  on  the  said  books  of  said  com- 
pany; that  notwithstanding  the  lien  on  the 
property  of  said  John  M.  Ladd,  acquired  by 
the  complainant  filing  In  the  office  of  the 
probate  Judge  a  certified  copy  of  the  Judg- 
ment recovered  against  said  Ladd,  which 
filing  was  notice  to  all  the  world  of  such 
lien,  the  said  John  M.  Ladd  made  a  transfer 
of  said  13  shares  of  said  stock  to  his  wife, 
Martha  M.  Ladd,  and,  despite  the  notice, 
the  People's  Bank  entered  such  transfer  on 
their  books  with  the  intention  to  prevent  the 
complainant  from  applying  such  stock,  by 
process  of  execution,  to  the  satisfaction  of  his 
judgment.  It  was  further  averred  in  said 
bill  that  such  transfer  of  stock  was  a  volun- 
tary gift  of  the  said  John  M.  Ladd  to  his 


wife,  Martha  M.  Ladd,  and  was  a  mere 
gratuity  to  said  wife,  made  without  any 
valuable  or  adequate  consideration;  and  that 
said  transfer  was  made  with  the  intent  to 
hinder,  delay  and  defraud  complainant,  and 
that  said  Martha  M.  Ladd  and  the  People's 
Bank  had  full  notice  and  knowledge  of  the 
lien  acquired  by  the  complainant,  and  also 
of  the  intention  with  which  said  transfer 
was  made  and  accepted,  for  the  purpose  of 
shielding  said  property  from  execution  of 
said  judgment.  The  prayer  of  the  bill  was 
that  the  transfer  of  said  13  shares  of  stock 
in  the  People's  Bank  by  said  John  M.  Ladd 
to  his  wife,  Martha  M.  Ladd  be  set  aside  as 
fraudulent  and  void,  and  that  the  said  stock 
be  applied  towards  the  payment  of  the  Judg- 
ment recovered  by  the  complainant  against 
John  M.  Ladd.  The  respondents  demurred  to 
the  bill  on  the  ground  that  It  showed  by  its 
allegations  that  the  complainant  had  a  full, 
adequate  and  complete  remedy  at  law.  This 
demurrer  was  overruled.  The  respondents, 
John  M.  Ladd  and  Martha  M.  Ladd,  in  their 
answer  to  the  bill  of  complaint,  denied  that 
at  the  time  of  the  rendition  of  the  judgment 
in  favor  of  the  complainant,  against  John 
M.  Ladd,  he  was  the  owner  of  13  shares  of 
stock  in  the  People's  Bank,  and  they  further 
averred  in  their  answer  that  on  the  18th 
day  of  May,  1891,  John  M.  Ladd,  who  was 
indebted  to  his  wife,  Martha  M.  Ladd,  had 
transferred  to  her  on  the  books  of  the  Peo- 
ple's Bank  the  18  shares  of  stock  which 
stood  In  the  name  of  John  M.  Ladd  on  said 
books.  It  was  further  averred  in  the  an- 
swer of  the  respondents  that  several  years 
before  the  said  transfer,  on  May  18,  1891, 
the  said  John  M.  Ladd  had  delivered  unto 
his  wife,  Martha  M.  Ladd,  12  shares  of 
stock  in  the  People's  Bank,  but  these  shares 
had  never  been  transferred  to  her  until  on 
the  day  above  mentioned.  It  was  then  aver- 
red In  the  answer  that  the  Indebtedness 
from  John  M.  Ladd  to  his  wife  was  as  fol- 
lows: In  1865,  John  M.  Ladd  was  the  owner 
of  several  thousand  acres  of  timbered  land; 
and  not  being  In  debt  he  conveyed  by  deed 
duly  executed  and  acknowledged,  over  6,000 
acres  of  land  to  his  wife,  Martha  M.  Ladd 
on' a  recited  consideration  of  love  and  affec- 
tion; that  since  that  time  he  had  cut  timber 
from  the  lantls  so  conveyed,  and  had  mar- 
keted it,  appropriating  the  proceeds  to  his 
own  Individual  uses  and  purposes,  and  to  the 
support  of  his  family;  that  during  all  of 
that  time  he  had  never  accounted  to  his  wife 
for  the  proceeds  from  the  timber  so  cut, 
and  at  the  date  of  the  transfer  of  said  stock 
he  was  Indebted  to  her  in  at  least  $7,000, 
and  that  the  stock  was  so  transferred  as 
part  payment  of  such  Indebtedness.  After 
the  filing  of  this  answer,  the  complainant 
amended  his  bill  by  making  fuller  averments 
as  to  the  recovery  of  the  Judgment,  and  In 
other  ways,  which  are  shown  in  the  opinion. 
There  was  no  footnote  attached  to  the  amend- 
ments so  made,  and  the  respondents  in  mak- 
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ing  their  answer  verified  the  same  under 
oath.  In  this  answer  they  averred  practi- 
cally the  same  facts  as  were  alleged  In  their 
original  answers.  After  the  filing  of  this 
answer,  the  complainant  moved  the  court  to 
allow  him  to  amend  his  amended  bill  of 
complaint  by  adding  at  the  foot  of  said 
amended  bill  a  footnote,  stating  that  the  re- 
spondents were  not  required  to  answer  un- 
der oath,  such  answer  being  expressly  waiv- 
ed. The  respondents  objected  to  the  amend- 
ments on  the  ground  that  they  had  already 
answered  the  amended  bill  under  oath,  such 
oath  not  being  waived  In  the  amendment. 
The  court  denied  the  motion  of  the  com- 
plainant. The  evidence  on  the  part  of  the 
complainant  showed  the  recovery  of  the 
Judgment  against  John  M.  Ladd  and  the 
transfer  of  the  13  shares  of  stock  in  the 
People's  Bank  by  John  M.  Ladd  to  his  co-re- 
spondent Martha  M.  Ladd.  The  evidence  for 
the  respondents  tended  to  corroborate  the 
averments  of  their  answer;  and  It  was 
shown  thereby  that  the  lands  which  were 
conveyed  by  John  M.  Ladd  in  1865  to  Martha 
M.  Ladd  were  principally  valuable  for  the 
timber  that  was  on  them;  that  from  1853 
to  1805,  and  from  the  latter  date  up  to  the 
filing  of  the  bill,  he  had  continued  to  cut 
timber  therefrom,  and  had  used  the  pro- 
ceeds from  the  sale  of  said  timber  for  his 
own  purposes,  and  in  support  of  his  family; 
that  there  had  never  been  a  statement  of  ac- 
count between  himself  and  his  wife  as  to  the 
amount  of  timber  cut  from  off  the  property, 
and  that  he  was  unable  to  make  an  Itemized 
statement  of  the  amount  for  which  he  was 
indebted  to  his  wife;  but  that  it  was  about 
$7,000,  which  estimate  was  formed  by  count- 
ing the  stumps  from  which  the  trees  had 
been  cut  Such  other  facts  of  the  case,  as 
are  necessary  for  the  present  appeal,  are 
sufficiently  stated  In  the  opinion.  On  the 
final  submission  of  the  cause,  on  the  plead- 
ings and  proof,  the  chancellor  decreed  that 
the  complainant  was  entitled  to  the  relief 
prayed  for.  The  respondents  appeal  from 
this  decree,  and  assign  as  error  the  inter- 
locutory decree  of  the  chancellor  overruling 
the  demurrer  to  the  bill,  and  the  final  decree 
granting  the  relief  prayed  for. 

Overall,  Bestor  &  Gray,  fpr  appellants. 
Thomaa  H.  Smith,  for  appellee. 

HARALSON.  J.  1.  The  demurrer  to  the  bill 
was  properly  overruled.  The  complainant 
was  a  Judgment  creditor,  with  an  execution, 
issued  thereon,  returned  no  property  found; 
and  besides,  it  is  shown,  that  the  judgment 
having  been  rendered  against  the  defendant 
In  his  favor,  on  the  22d  May,  1801,  was  duly 
recorded  in  the  probate  office  of  Mobile  coun- 
ty, on  the  7th  April,  1892.  As  such  Judgment 
creditor,  he  had  an  election  to  proceed  by  bill 
in  equity  to  have  the  alleged  fraudulent  con- 
veyance and  transfer  of  said  stock  set  aside, 
for  the  purpose  of  making  his  lien  effectual. 
Code,  |  1735;  Evans  v.  Welch,  63  Ala.  250; 


Lehman  v.  Meyer,  67  Ala.  396;  Berts  v.  Nich- 
ols, 84  Ala.  278,  4  South.  195;  Furnace  Co.  v. 
Golden  (Ala.)  17  South.  935;  Fertilizer  Co.  v. 
Bell  (Ala.)  18  South.  16a 

2.  The  chancellor  committed  no  error  of 
which  defendants  can  complain,  in  holding 
that  under  the  circumstances  In  this  case,  a 
footnote  to  the  amended  bill  was  not  neces- 
sary. In  Warehouse  Co.  v.  Jones,  62  Ala.  550, 
It  was  held,  that  under  our  practice  (Rule  42, 
chancery  practice)  amendments  may  be  made 
by  simply  striking  out  facts  of  a  bill  or  an- 
swer, by  interlineation  or  erasure,  when  of  a 
brief  character;  the  essential  thing  being,  that 
the  amendment  must  be  made  In  such  man- 
ner, that  it  may  be  ascertained  in  what  it 
consists;  that  where  new  matter  was  em- 
braced in  a  single  paragraph,  a  footnote  re- 
quiring an  answer  to  it  was  unnecessary,  and 
that  such  note  is  necessary,  when  the  bill  Is 
divided  Into  sections,  and  numbered,  and  a  de- 
fendant has  a  right  to  know  which  of  these  he 
is  required  to  answer.  In  the  case  before  us, 
the  original  bill  was  divided  into  five  short 
sections,  and  the  oath  of  defendants  was  waiv- 
ed as  to  each.  The  amendments  proposed  to 
the  second  and  fourth,  consisted  of  Interlinea- 
tions of  a  brief  character,  introducing  no  new 
matter,  but  making  clearer  averments  already 
In  the  bill.  The  amendment  to  the  first  sec- 
tion, was  to  make  that  section  fuller  in  the 
description  of  the  judgment  the  bill  was  filed 
to  enforce,  in  stating  the  cause  of  action  on 
which  it  was  founded  and  when  It  arose;  and 
the  one  allowed  to  the  third  paragraph,  was  a 
fuller  specification  of  the  ownership  by  the 
defendant,  John  M.  Ladd,  of  the  18  shares  of 
stock  in  the  bank,  which  the  bill  seeks  to 
reach  as  having  been  transferred  in  fraud 
of  complainant,  by  stating  the  dates  at  which 
he  was  the  bona  fide  owner  of  them.  The 
amendments  were  perhaps  unnecessary,  but 
were  added  by  way  of  caution,  for  a  clearer 
statement  of  matters  already  averred.  The 
defendants  had  already  answered  the  original 
bill,  and  as  to  the  matters  of  these  amend- 
ments, had  made  responses  in  substance  the 
same  as  repeated  in  the  answers  to  the  amend- 
ments. In  the  original  answer,  defendants 
set  up  matters  of  defense  to  the  bill  not  strict- 
ly responsive,  and  such  as,  under  the  rules 
of  pleading,  they  were  bound  to  prove,  and 
being  relieved  from  making  answers  under 
osth,  these  answers  were  not  verified.  Be- 
cause of  the  absence  of  a  footnote  to  the 
amendments  which  were  filed,  waiving  oatb, 
the  defendants  set  up  in  their  answers  to  the 
amendments,  these  same  defensive  matters  set 
up  in  the  original  answers, and  making  oaths  to 
them,  claim  the  privilege  for  them  as  evidence, 
such  as  Is  accorded  in  equity  practice,  when 
sworn  answers  are  required.  This  claim,  un- 
der the  circumstances  Just  stated,  Is  unten- 
able. 

3,  We  need  not  enter  Into  any  extended 
discussion  of  the  question,  whether  the  pro- 
ceeds of  the  sales  of  timbers  cut  from  the 
lands  of  the  wife  by  the  husband,  constitute 
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a  part  of  the  profits  of  the  land,  according  to 
the  strict  definition  of  that  term.  It  is  con- 
ceded, that  growing  trees  are,  generally,  a 
part  of  the  land.  Where  one  owns  lands 
mainly  unfit,  as  here,  for  any  other  purpose, 
than  for  the  timbers  that  grow  upon  them, 
it  would  be  a  narrow  construction  of  the 
word,  "profits,"  to  say,  that  the  cutting,  re- 
moval and  sale  of  such  timbers  did  not  con- 
stitute profits  arising  from  the  lands.  "In 
the  law  of  real  property,  'profit'  is  used  in  a 
special  sense  to  denote  a  produce  or  part  of 
the  soil  or  land.  Therefore,  If  a  man  seised 
of  lands  in  fee  by  his  deed  granteth  to  another 
the  profit  of  those  lands,  to  have  and  to  bold 
to  him  and  his  heirs,  and  maketh  livery  secun- 
dum f ormam  charts,  the  whole  land  itself 
doth  pass:  for  what  is  the  land  but  the 
profits  thereof,  for  thereby  vesture,  herbage, 
trees,  mines  and  all  whatsoever  parcel  of  that 
land  doth  pass.'  Co.  Litt.  4b."  Rap.  &  L. 
Law  Diet,  tit  "Profit,"  1020.  Profits  a  pren- 
dre, are  rights  of  taking  the  produce  or  part 
of  the  soil  from  the  land  of  another  person. 
2  Bouv.  Law  Diet  472;  10  Am.  &  Eng.  Enc 
Law,  260.  The  deed  from  defendant  J.  M. 
Ladd,  to  his  wife,  the  defendant  Martha  M. 
Ladd,  of  date  14th  January,  1865,  to  the  lands 
off  which  trees  were  cut  and  appropriated  by 
J.  M.  Ladd,  was  a  conveyance,  directly  to  her 
by  bim,  of  said  lands.  Under  the  decisions 
of  this  court  in  construction  of  the  married 
women's  law  of  that  time,  the  estate  she  ac- 
quired in  said  lands  was  her  equitable  sepa- 
rate estate.  3  Brick.  Dig.  pp.  543,  544,  §§  23, 
27.  28.  In  respect  to  the  rents  and  profits  of 
her  equitable  separate  estate,  it  was  held 
that  the  wife  might  prevent  her  husband  from 
receiving  them.  As  was  said  In  Newlin  v. 
McAfee,  64  Ala.  367:  "By  her  express  dis- 
sent or  by  express  agreement  with  him,  she 
may  render  him  liable  to  account  for  them. 
But  If  she  does  not  dissent  nor  require  an  ex- 
press promise  from  him  to  account,  the  pre- 
sumption of  a  gift  must  prevail.  When  a 
controversy  arises  between  the  wife  and  the 
creditors  of  the  husband,  especially  after  the 
lapse  of  many  years,  while  the  husband  may 
have  been  engaged  in  mercantile  pursuits,  in 
the  course  of  which  credit  may  have  been 
extended  to  him  on  the  faith  of  the  presump- 
tion, the  proof  to  repel  It  should  be  clear  and 
convincing."  Allen  v.  Terry,  73  Ala.  123;  Al- 
len v.  Allen,  80  Ala.  180.  The  proofs,  as  fur- 
nished by  defendants  themselves,  show,  that 
these  lands  had  been  used  by  the  husband 
since  1853,  for  the  purpose  of  cutting  and  sell- 
ing the  timbers  from  them;  that  this  con- 
tinued after  their  voluntary  conveyance  to 
her  in  1865,  just  as  It  bad  done  before;  that 
he  kept  no  account  of  the  trees  cut  and  knows 
how  many  and  then*  value,  only,  by  counting 
the  stumps;  that  he  had  no  other  source  of 
income  and  appropriated  the  money  to  his 
own  oses  and  to  the  support  of  his  family, — 
how  much  In  either  direction,  he  bad  no 
means  of  ascertaining;  that  he  never  gave 
to  bis  wife  any  of  the  proceeds  arising  from 


the  sale  of  the  trees,  or  made  any  settle- 
ment or  accounting  with  her  for  them;  that 
his  wife  never,  In  so  many  Words,  made  a 
direct  demand  on  him  for  payment,  but  many 
times  stated  to  him  that  he  was  indebted  to 
her  for  the  timber  so  cut  off  of  her  lands,  and 
he  always  bore  it  in  mind  to  pay  her  in  in- 
stallments as  he  might  be  able. 

After  reviewing  the  evidence,  the  chancel- 
lor In  a  well-considered  opinion,  which  we  ap- 
prove, says:  "The  husband  shows  in  answer 
to  the  first  cross  interrogatory  to  him,  that 
the  wife  never,  in  so  many  words,  made  a 
direct  demand  of  payment  from  him,  but 
many  times  stated  to  him  that  he  was  Indebt- 
ed to  her  for  the  timber  cut  off  of  her  lands. 
But  she  does  not  show  that  she  Insisted  that 
he  should  stop  cutting  or  pay  up,  or  that  he 
ever  stopped,  or  promised  to  pay  her  for  such 
cutting.  It  is  clear  that  she  knew  of  such 
cutting  and  assented  to  it  It  is  also  clear, 
that  even  If  he  did  'bear  in  mind  to  pay  her,' 
he  did  not  bear  In  mind  to  consider  It  a  debt 
until  be  was  pressed  by  suit  Until  then,  no 
stumps  were  counted,  and  now,  all,  old  and 
new,  are  counted  against  his  Just  obligations. 
The  perusal  of  the  testimony  but  convinces 
me,  that  there  is,  and  has  been  no  debt  be- 
tween these  parties,  that  the  wife  can,  in  eq- 
uity and  good  conscience  be  allowed  to  collect 
For  this  reason  I  hold  the  transfer  of  this 
stock  Invalid  as  to  complainant"  Of  the 
transfer  of  this  stock  he  says:  "There  is  some 
attempt  to  aver  and  prove  that  Mrs.  Ladd 
had  owned  such  shares  for  several  years  prior 
to  such  date  [the  18th  May,  1891,  when  they 
were  formally  transferred  to  her  on  the  books 
of  the  bank];  but,  no  candid  reader  of  Ladd' s 
testimony  can  believe  that  such  was  the  case. 
Prior  to  that  date,  there  may  have  floated 
about  In  the  brain  of  Ladd  and  his  wife,  the 
Idea  that  he  ought  to  give  her  said  stock,  or 
pay  It  to  her  on  account  of  what  he  might  have 
owed  her  for  her  timber.  But  such  thought 
did  not  ripen  Into  action  before  said  date, 
and  then  only,  when  It  was  quickened  into 
life  for  fear  of  the  result  of  the  pending  ac- 
tion." 

4.  At  this  point,  the  learned  chancellor 
might  have  closed  his  opinion,  with  a  decree 
for  complainant;  but  he  pursues  the  case  by 
a  discussion  of  the  evidence  in  the  cause,  and 
concludes  that  the  transfer  of  the  stock  was 
without  consideration,  fraudulent  and  void  as 
against  complainant  It  is  unnecessary  for 
us  to  go  over  the  same  grounds  he  did,  to 
arrive  at  the  same  conclusion.  We  are  not 
satisfied  that  he  erred  In  his  finding  on  the 
facts,  and  must  approve  It  One  thing  Is 
worthy  of  further  remark  In  this  connection, 
that  on  the  same  day  said  Ladd  transferred 
this  stock  to  his  wife,  on  the  books  of  the 
bank,— the  18th  May,  1891,— he  conveyed  sub- 
stantially all  his  other  property  to  his  two 
sons  and  one  Clarke,  taking  their  joint  notes 
for  the  same,  and  thereby,  In  both  transac- 
tions, stripped  himself  of  all  he  had,  liable  to 
execution. 
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5.  It  is  unnecessary  to  decide,  as  the  chan- 
cellor declined  to  do,  whether  rents  and  prof- 
its of  the  wife's  statutory  estate  under  the 
present  Code,  which  is  not  equitable,  may  not 
be  given  to  the  husband,  as  she  might  have 
given  them  to  him  under  the  law  existing  be- 
fore the  act  of  1887.  The  defendants  have 
not  shown  how  many  trees  were  cut  and  their 
value,  before  the  passage  of  that  act,  and  how 
many  and  their  value  since.  The  evidence 
tends  to  show,  that  the  cutting  has  gone  on 
yearly,  since  1853  to  the  date  of  the  filing  of 
the  bill,  still  no  data  are  given  to  ascertain 
how  much  has  been  cut  during  and  since  the 
year  1887.  The  nearest  approach  to  making 
this  proof  is,  that  said  John  M.  Ladd  testified, 
he  had  cut  altogether,  about  $7,000  worth  of 
cypress  from  said  lands,  and  about  $5,000  or 
$0,000  of  it,  in  the  last  10  or  12  years.  He 
had  been  cutting  about  40  years,  and  if  in 
that  time  he  cut  $7,000,  It  strikes  one  that 
more  was  cut  in  the  first  30  and  less  in  the 
last  10  years,  than  the  witness  here  estimates. 
And  besides,  there  is  nothing  to  indicate,  that 
his  stock  was  taken  to  pay  a  debt  originating 
since  that  time,  but  the  claim  is,  that  it  was 
for  a  debt  beginning  and  accruing  yearly, 
since  18G5.  The  evidence  at  this  point,  as  we 
have  stated,  is  too  vague  and  uncertain  on 
which  to  base  reliable  judgment.  If  we  were 
to  hold  that  Ladd  owed  his  wife  for  trees 
cut  off  her  land  since  the  passage  of  the  mar- 
ried women's  law,  in  1887,  an  amount  equal 
to  the  value  of  the  stock  transferred  to  her, 
or  any  other  amount,  it  would  be  the  result  of 
Inference,  without  sufficient  evidence  to  sus- 
tain it,  rather  than  of  satisfactory  proof.  The 
decree  must  be  affirmed. 


JOHNSON  v.  HARPER. 

(Supreme  Court  of  Alabama.    July  31,  1805.) 

Ejectment  —  Evidence  —  Recitals  of  Desd  — 
Taxes— Validity  of  Salb  for  Nonpay- 
ment— Collateral  Attack. 

1.  It  is  absolutely  essential  to  the  validity 
of  a  tax  sale  that  the  land  should  have  been  ad- 
vertised as  provided  by  Code,  §  576. 

2.  It  devolves  upon  a  purchaser  at  a  tax 
sale  to  show  that  the  property  has  been  adver- 
tised as  provided  by  Code,  §  576. 

3.  Defendant  in  an  action  of  ejectment  by 
a  purchaser  at  a  tax  sale  may  impeach  the  valid- 
ity of  the  sale  for  failure  to  advertise  the  prop- 
erty as  provided  by  Code,  §  576. 

Appeal  from  circuit  court,  Coffee  county; 
J.  M.  Carmlchael,  Judge. 

Ejectment  by  S.  B.  Harper  against  N.  A. 
Johnson.  There  was  Judgment  for  plaintiff, 
from  which  defendant  appeals.  Reversed. 

The  plaintiff  based  bis  title  to  the  lands 
sued  for,  and  his  right  to  recovery  In  the 
suit,  upon  a  tax  deed  made  to  him  as  the 
purchaser  of  the  lands  described  In  the  com- 
plaint at  a  sale  for  state  and  county  taxes. 
The  defendant  objected  to  the  introduction 
of  the  tax  deed  conveying  the  said  lands 
to  the  plaintiff,  on  the  ground  that  there 
was  no  evidence  that  the  lands  described  in 


the  deed  were  advertised  for  sale  by  the 
tax  collector  before  they  were  sold.  This 
objection  was  overruled,  and  the  defendant 
duly  excepted.  The  defendant  offered  no 
evidence,  and  upon  the  introduction  of  all 
the  evidence  the  court,  at  the  request  of 
the  plaintiff,  gave  to  the  jury  the  general 
affirmative  charge  In  favor  of  the  plaintiff, 
and  refused  a  like  charge  requested  by  the 
defendant.  There  was  judgment  for  the 
plaintiff.  The  defendant  appeals,  atfd  as- 
signs as  error  the  rulings  of  the  court  upon 
the  evidence,  and  the  giving  of  the  general 
affirmative  charge  for  the  plaintiff,  and  the 
refusal  to  give  the  general  affirmative  charge 
for  the  defendant 

P.  N.  Hickman,  for  appellant. 

HEAD,  J.  This  is  an  action  of  ejectment 
brought  by  the  appellee  against  the  appel- 
lant, basing  his  right  to  recover  on  a  tax 
deed  made  to  him  as  the  purchaser  of  the 
land  at  a  sale  for  state  and  county  taxes.  The 
defendant  in  the  court  below  objected  to  the 
introduction  of  the  deed  because  there  was 
no  evidence  that  the  lands  described  in  the 
deed  were  advertised  for  sale  by  the  tax 
collector  before  he  sold  the  same.  There  Is 
no  recital  in  the  deed  to  the  effect  that  such 
advertisement  was  made,  nor  was  there  any 
independent  proof  thereof.  While  it  may 
not  have  been  erroneous  to  allow  the  deed 
to  be  read  at  the  time  it  was  offered,  since 
the  court  could  not  know  that  proof  would 
not  be  adduced  to  show  that  the  sale  had 
been  advertised  as  required  by  law,  yet  with- 
out such  proof  the  plaintiff  failed  to  establish 
a  good  title,  and  the  court  erred  in  giving 
the  general  affirmative  charge  In  his  behalf. 
Under  our  statutory  system,  when  real  es- 
tate is  sold  for  taxes,  a  certificate  of  pur- 
chase Is  executed  to  the  purchaser  by  the 
tax  collector  who  makes  the  sale.  Code,  § 
581.  This  certificate  may  be  surrendered 
after  the  time  for  redemption  has  expired, 
and  a  deed  obtained  from  the  probate  judge. 
Section  503  of  the  Code  provides  how  such 
deed  shall  be  executed,  and  declares  "that  It 
shall  be,  in  all  the  courts  of  the  state,  prima 
facie  evidence  of  the  facts  recited  therein.  In 
any  controversy,  proceeding,  or  suit  involv- 
ing or  concerning  the  rights  of  the  purchas- 
er, his  heirs  or  assigns  to  the  real  estate 
thereby  conveyed."  The  statute  does  not 
prescribe  the  form  of  the  deed,  nor  provide 
what  it  shall  contain.  We  do  not  doubt 
that,  If  the  deed  in  question  had  recited  the 
fact  of  advertisement  of  sale,  it  would  have 
been  prima  facie  proof  thereof.  We  do  not 
doubt,  furthermore,  that  it  was  absolutely 
necessary  to  the  validity  of  the  sale  that  the 
land  should  have  been  advertised  as  provided 
by  section  576  of  the  Code,  and  that  with- 
out such  advertisement  the  sale  was  void. 
We  hold,  moreover,  that  It  devolved  on  the 
purchaser  to  show  that  such  advertisement 
had  been  made,  as  well  as  to  establish  every 
other  fact  essential  to  the  validity  of  the 
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sale.  Many  of  these  necessary  prerequisites 
were  sufficiently  shown,  In  the  absence  of  all 
evidence  to  the  contrary,  by  the  recitals  of 
the  deed,  but  the  fact  of  advertisement  was 
not  so  shown.  It  was  expressly  held  In  the 
case  of  Clarke  v.  Rowan,  53  Ala.  400,  that 
It  was  essential  to  the  validity  of  a  tax  col- 
lector's deed,  under  the  revenue  law  of  1868, 
"that  the  land  should  have  been  advertised 
for  the  time  prescribed;  posted  as  required; 
that  the  advertisement  should  state  the 
amount  of  taxes  and  costs";  and  that  a  dis- 
regard of  any  of  those  requirements  render- 
ed the  sale  void.  It  was  held,  moreover, 
that  It  devolved  on  the  purchaser  at  the  sale 
to  prove  the  fact  of  such  advertisement,  and 
that  It  had  been  made  as  required  by  the 
statute. 

We  have  many  times  said  that,  In  a  sale 
of  land  for  taxes,  great  strictness  Is  requir- 
ed. To  divest  an  individual  of  his  property 
against  his  consent,  every  substantial  re- 
quirement of  the  law  must  be  complied  with. 
No  presumption  can  be  raised  in  behalf  of 
a  collector  who  sells  real  estate  for  taxes, 
to  cure  any  radical  defect  in  his  proceedings; 
and  the  proof  of  regularity  devolves  upon  the 
person  who  claims  under  the  collector's  sale. 
Clarke  v.  Rowan,  supra;  Oliver  v.  Robin- 
son, 58  Ala.  46;  Dane  v.  Glennon,  72  Ala. 
160;  Feagln  v.  Jones.  94  Ala.  600,  10  South. 
537;  Black,  Tax  Titles,  I  205;  Cooley,  Tax'n, 
pp.  472,  482,  517.  In  the  authority  last  cit- 
ed it  is  said  to  be  an  accepted  axiom,  when 
tax  sales  are  under  consideration,  that  "a 
fundamental  condition  to  their  validity  is 
that  there  should  have  been  a  substantial 
compliance  with  the  law  In  all  the  proceed- 
ings of  which  the  sale  was  the  culmination. 
This  would  be  the  general  rule  in  all  cases 
In  which  a  man  Is*  to  be  divested  of  his  free- 
hold by  adversary  proceedings,  but  special 
reasons  make  It  peculiarly  applicable  to  tax 
sales."  Cooley,  Tax'n,  324.  Under  the  pres- 
ent law  there  are  many  things  required  to 
be  done  In  the  assessment  and  collection  of 
taxes,  preceding  the  rendition  of  the  decree 
by  the  probate  judge,  or  court  for.  the  sale 
of  land  for  taxes,  of  the  performance  of 
which  that  decree  may  be  conclusive;  but 
the  advertisement  of  the  sale,  being  subse- 
quent, is,  of  course,  unaffected  by  the  decree. 

The  considerations  which  prohibit  the  col- 
lateral impeachment  of  a  sheriff's  deed  for 
a  failure  to  advertise  the  sale  have  no  ap- 
plication to  the  present  case.  One  of  the 
controlling  reasons  why  the  defendant  in  ex- 
<t'utlon  is  not  permitted  to  attack  the  deed 
« -ni laterally  is  because  the  court  where  the 
judgment  exists  can  control  the  Improper  ac- 
tion of  the  sheriff,  and  set  his  proceedings 
aside,  if  any  injury  has  resulted  from  his 
irregularities.  Ware  v.  Bradford,  2  Ala.  676. 
So  such  safe  and  speedy  remedy  can  be  in- 
voked by  the  owner  of  lands  which  are  sold 
Tor  the  nonpayment  of  taxes.  Most  espe- 
cially is  this  true  if  the  lands  be  assessed  to 
"owner  unknown."    Without  stopping  to  in- 


quire into  all  the  reasons  that  may  exist  for 
the  distinction  mentioned,  it  is  sufficient  to 
remark  that  a  sale  by  a  tax  collector  is  in  ex- 
ecution of  a  special  power,  expressly  dele- 
gated; and  the  rule  is  general  that  In  the 
execution  of  such  a  power  it  must  be  shown 
that  the  statute  was  strictly  compiled  with. 
A  sale  by  a  sheriff  under  execution  from  a 
court  of  general  jurisdiction  is  not  so  re- 
garded, and  there  are  many  reasons  of  pub- 
lic policy  and  convenience  for  not  allowing 
such  a  sale  to  be  attacked  for  any  mere  Ir- 
regularity or  misconduct  on  the  part  of  the 
officer.  The  distinction  between  the  two 
classes  of  cases  is  clearly  drawn  in  Brooks  v. 
Kooney,  11  Ga.  423;  s.  c.,  56  Am.  Dec.  430, 
and  note. 
Reversed  and  remanded. 


DORSET  v.  STATE. 

(Supreme  Court  of  Alabama.  June  20,  1895.) 

Impakeling  Jurt— Homicidb  —  Evidbnck— Self- 
Defense— New  Thial— Appeal. 

1.  In  a  criminal  case,  where  a  juror  who  is 
on  the  jury  in  another  case  is  drawn,  the  judge 
may  properly  direct  the  name  to  be  set  aside,  and 
the  drawing  to  proceed. 

2.  On  a  murder  trial,  it  was  proper  to  admit 
in  evidence  the  coat  worn  by  deceased  at  the 
time  of  the  killing,  in  which  there  was  a  rent 
caused  by  the  shot,  as  showing  the  relative  posi- 
tions of  the  deceased  and  defendant,  and  the 
place  where  the  shot  entered  the  body. 

3.  An  unprovoked  assault  will  not  justify 
the  assailed  in  standing  his  ground  and  killing 
his  assailant  unless  the  peril  of  life  or  limb  is 
imminent,  and  there  is  no  reasonable  mode  of 
escape. 

4.  On  trial  for  murder,  where  there  was  evi- 
dence that  at  th«  time  of  the  shooting  there  was 
reasonable  appearance  of  danger  to  defendant  at 
the  hands  of  deceased,  or  that  defendant  could 
not  have  retreated  without  increasing  the  dan- 
ger to  h»B  life,  the  jury  should  find  defendant 
not  guilty. 

5.  The  mere  fact  that  a  person  is  retreating 
when  he  shoots  and  kills  does  not  show  that 
the  shooting  was  done  in  self-defense. 

6.  The  refusal  of  a  motion  for  a  new  trial 
In  a  criminal  case  will  not  be  reviewed. 

7.  The  fact  that  defendant  was  not  present 
in  court  when  the  mction  for  a  new  trial  was 
heard  is  not  ground  for  reversal. 

Appeal  from  circuit  court,  Cherokee  county; 
J.  A.  Bilbro,  Judge. 

Andrew  Dorsey  was  convicted  of  murder 
in  the  second  degree,  and  appeals.  Affirmed. 

The  ruling  of  the  court  upon  the  formation 
of  the  jury  is  sufficiently  stated  In  the  opin- 
ion. The  evidence  for  the  state  tended  to 
show  that  Dick  Wilkins,  a  brother  of  the 
deceased,  and  the  defendant,  were  talking 
about  the  way  the  defendant  had  been  treat- 
ed by  said  Dick  Wilkins  In  reference  to  his 
gun,  which  the  defendant  had  pawned  him; 
that  upon  Dick  Wilkins  having  the  gun  of 
the  defendant  returned  to  him.  upon  the  re- 
payment of  the  loan  made,  the  defendant 
leveled  his  gun  upon  the  said  Dick  Wilkins, 
and  demanded  of  him  to  drop  the  money; 
that  thereupon  the  deceased.  Miles  Wilkins, 
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steiyped  towards  the  defendant,  and,  throw- 
ing up  bis  bands,  said  to  the  defendant  not 
to  shoot,  whereupon  the  defendant  leveled  the 
gun  upon  the  said  Miles  Wllklns,  and  fired  it, 
killing  him  instantly.  The  testimony  for  the 
defendant  was  in  conflict  with  that  of  the 
state,  and  tended  to  show  that,  at  the  time 
of  tbe  firing  of  the  gun  by  the  defendant, 
the  said  Miles  Wllklns  was  advancing  upon 
the  defendant  with  a  knife  drawn,  the  defend- 
ant demanding  of  him  to  stop,  and  not  to 
come  closer;  and  that  when  within  three  or 
four  feet  of  defendant,  with  his  knife  still 
drawn,  the  defendant  fired  the  fatal  shot 
Upon  tbe  examination  of  Dick  Wllklns,  the 
brother  of  the  deceased,  the  witness  produced 
a  coat  tbat  he  testified  the  deceased  had  on 
when  he  was  shot;  and  he  pointed  out  a  rent 
in  the  cuff  of  the  left  sleeve,  and  a  hole,  about 
an  inch  in  diameter,  through  the  left  lapel, 
and  said  that  this  rent  and  the  hole  in  the 
lapel  were  caused  by  the  shot  that  killed  the 
deceased.  To  the  introduction  of  this  coat, 
and  the  testimony  of  the  witness  concerning 
it,  tbe  defendant  objected,  upon  the  ground 
that  it  was  illegal,  immaterial,  Irrelevant,  and 
Incompetent  evidence,  Tbe  court  overruled 
the  objection,  and  the  defendant  duly  except- 
ed. Upon  the  introduction  of  all  the  evi- 
dence, the  defendant  requested  the  court  to 
give  to  the  jury  the  following  written  char- 
ges, and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked:  (1) 
"The  Jury  must  be  convinced  by  the  evi- 
dence, beyond  all  reasonable  doubt,  and  to  a 
moral  certainty,  that  defendant  intentionally 
provoked  the  assault  made  by  deceased,  If 
they  find  such  assault  was  made,  before  the 
defendant  can  lose  the  right  of  self-defense." 
(2)  "The  jury  must  be  convinced  by  the  evi- 
dence, beyond  all  reasonable  doubt,  and  to  a 
moral  certainty,  that,  at  the  time  of  the 
shooting  by  the  defendant,  that  there  was  no 
reasonable  appearance  of  danger  of  great 
bodily  barm  to  defendant  at  the  bands  of  de- 
ceased, or  that  defendant  could  have  retreat- 
ed without  Increasing  the  danger  to  bis  life, 
or  they  must  find  defendant  not  guilty."  (3) 
"The  court  charges  the  jury  that  If  they  be- 
lieve from  the  evidence  that  Andrew  Dorsey 
was  retreating  at  the  time  he  shot  Miles  Wll- 
klns, and  warning  him  not  to  come  on  him, 
and  mat  Miles  Wllklns  kept  advancing  on 
Dorsey  with  a  knife,  and  that  Dorsey  shot 
Wilkins,  they  must  find  tbat  Andrew  Dorsey 
shot  him  in  self-defense,  If  Dorsey  was  with- 
out fault  in  bringing  on  the  difficulty."  After 
the  return  of  the  verdict  of  guilty,  and  the 
sentence  of  the  court  thereupon,  the  defend- 
ant made  a  motion  for  a  new  trial.  One 
ground  of  said  motion  was  because  Robert 
Bagley,  one  of  the  jurors  trying  said  cause, 
was  an  incompetent  Juror,  by  reason  of  hav- 
ing served  on  a  regular  jury  in  that  court 
within  one  year  from  bis  selection  as  juror 
in  said  cause;  and  tbat  said  juror  was  repre- 
sented on  the  venire  served  on  said  defendant 
as  a  citizen  of  Beat  4  of  said  county,  while, 


as  a  matter  of  fact,  he  resided  in  Beat  14  in 
said  county.  This  motion  was  overruled. 

Wm.  C.  Fitts,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  con- 
victed of  murder  in  the  second  degree.  The 
first  exception  reserved  arose  upon  the  rul- 
ing of  the  court  while  impaneling  a  jury.  A 
juror's  name  was  drawn  who  at  the  time 
was  a  member  of  a  jury  then  engaged  in 
considering  a  verdict  in  another  case.  The 
court  directed  the  name  to  be  set  aside,  and 
for  the  drawing  to  proceed.  The  defendant 
objected,  claiming  tbat  as  tbe  juror  had  been 
summoned  In  his  case,  and  his  name  put 
upon  the  list  served  upon  him,  he  had  the 
right  to  challenge  or  accept  the  Juror.  Ex- 
ceptions of  this  character— and  there  have 
been  several  before  this  court— grow  out  of 
a  misconception  of  the  decision  in  the  case 
of  Evans  v.  State,  reported  in  80  Ala.  4. 
The  decision  in  that  case  was  based  upon  a 
special  Jury  law  for  Dallas  county.  The 
case  of  Chamblee  v.  State,  78  Ala.  466, 
though  reported  earlier,  was  In  fact  rendered 
subsequent  to  the  Case  of  Evans,  and  the 
distinction  is  there  stated.  The  course  pur 
sued  by  the  trial  court  was  in  accord  with 
the  uniform  ruling  of  this  court  upon  the 
question.  Klmbrough  v.  State,  62  Ala.  248, 
Redd  v.  State,  69  Ala.  256;  Shelton  v.  State, 
73  Ala.  8;  Johnson  v.  State,  87  Ala.  42,  6 
South.  400;  Cole  v.  State  (Ala.)  16  South. 
762. 

The  court  did  not  err  in  admitting  in  evi- 
dence the  coat  worn  by  the  deceased  at  the 
time  of  the  killing,  in  which  was  a  rent  or 
hole,  caused  by  the  shot  which  resulted  in 
his  death.  The  rent  made  by  the  shot  was  a 
part  of  the  transaction  of  the  killing,  and 
tended  to  show  the  relative  position  of  the 
deceased  towards  the  defendant,  and  tbe 
mortality  of  the  gunshot  wound.  It  was 
also  corroborative  of  the  evidence  of  the 
witnesses  who  testified  as  to  tbe  shooting. 
The  lapel  of  the  coat  was  a  silent  witness, 
but  none  the  less  effective,  to  show  where 
the  fatal  shot  entered  the  body  of  the  de- 
ceased. Watkins  v.  State,  89  Ala.  82,  8 
South.  134.  . 

The  court  did  not  err  in  refusing  the  first 
charge  requested  by  the  defendant.  The 
plea  of  self-defense  cannot  be  successfully 
maintained  without  showing  that  there  was 
no  reasonable  mode  of  escape,  except  in  the 
specified  cases  where  the  law  does  not  Im- 
pose the  duty  of  retreat  The  fact  that  one 
person,  without  provocation,  is  assaulted  by 
another,  does  not  justify  the  assailed  in 
standing  his  ground  and  slaying  the  assail- 
ant unless  the  peril  to  life  or  limb  is  immi- 
nent and  there  is  no  reasonable  mode  of 
escape.  The  charge  was  calculated  to  mis- 
lead. Holmes  v.  State,  100  Ala.  80,  4  South. 
864;  Naugher  v.  State  (Ala)  17  South.  24. 
and  authorities  cited. 

The  second  charge  requested  by  the  de- 
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fendant  does  not  posse 88  a  single  element  of 
sound  law.  If  the  jury  were  satisfied  "that 
there  was  no  reasonable  appearance  of  dan- 
ger to  defendant,"  or  If  the  defendant  failed 
to  create  a  reasonable  belief  in  the  minds 
of  the  jury  that  there  was  no  reasonable 
mode  of  escape,  In  either  event  it  would  be 
the  duty  of  the  jury  to  find  that  the  plea 
of  self-defense  had  not  been  sustained.  Fur- 
thermore, this  charge  omits  .the  indispens- 
able condition  that  the  defendant  was  free 
from  fault  in  bringing  on  the  difficulty. 

The  third  charge  requested  was  properly 
refused.  The  mere  fact  that  a  party  is  re- 
treating when  he  shoots  and  kills  does  not 
show  that  there  was  a  pressing  necessity 
to  take  life.  Nor  does  it  show  that  he  could 
not  have  further  retreated,  and  avoided  the 
difficulty,  with  reasonable  safety. 

After  conviction,  and  judgment  on  the  ver- 
dict, the  defendant  moved  the  court  for  a 
new  trial.  It  would  seem  tnat  at  common 
law,  after  conviction  for  a  felony,  the  de- 
fendant had  no  right,  as  matter  of  law,  to 
a  new  trial.  Chit  Cr.  Law,  I  664;  4  BL 
Comm.  |  86L  The  statute  has  made  no  pro- 
vision for  reviewing  the  ruling  of  the  court 
refusing  a  motion  for  a  new  trial  in  criminal 
cases,  and  we  have  often  held  that  such  ac- 
tion is  not  revisable,  and,  in  some  cases,  even 
where  the  jury  were  allowed  io  separate. 
Franklin's  Case,  29  Ala.  14;  Brister's  Case, 
26  Ala.  107;  Cooper  v.  State,  88  Ala.  107,  7 
South.  47;  Walker  v.  State,  91  Ala.  76,  9 
South.  87. 

The  fact  that  the  defendant  was  not  pres- 
ent in  court  when  the  motion  for  a  new  trial 
was  beard  and  passed  upon  by  the  court  is 
not  error.  A  defendant  has  the  right  to  be 
present  during  the  entire  trial,  and  until  aft- 
er conviction  and  the  sentence  of  the  law  has 
been  pronounced  by  the  court  State  v.  West 
(La.)  13  South.  173. 

There  was  no  evidence  to  support  the  mo- 
tion In  regard  to  the  Juror  Robert  Bagley, 
and  it  was  without  merit  as  a  ground  in  ar- 
rest of  judgment  We  find  no  error  in  the 
record.  Affirmed. 


TROY  FERTILIZER  CO.  v.  NORMAN  et  aL 
(Supreme  Court  of  Alabama.    June  20, 1895.) 
Attachment— Claims  of  Third  Perboxs— Evi- 
dkxcb— Validity  or  Gift— Fraudulent 

CoNVETANCE. 

1.  In  attachment  where  the  property  is 
claimed  by  a  third  person  under  a  bill  of  sale 
which  is  attacked  for  fmud,  claimant  may  show 
that  she  did  not  at  the  time  the  bill  of  sale  was 
executed,  purchase  certain  claims  pledged  by 
the  attachment  defendant  as  collateral,  since 
such  testimony  has  reference  to  the  considera- 
tion of  the  bUl  of  sale,  which,  as  between  her 
and  the  creditor,  could  be  explained  by  parol. 

2.  On  an  issue  as  to  whether  a  bill  of  sale 
of  a  partnership  stock  was  made  in  contempla- 
tion of  insolvency,  evidence  that  the  vendors, 
within  the  four  months  next  preceding  the  ex- 
ecution of  the  bill  of  sale,  expended  much  mon- 
ey in  their  business,  is  admissible  to  show  good 
faith. 


3.  A  gift,  by  heirs  to  their  mother,  of  money 
coming  from  the  estate,  is  valid  without  any  for- 
mal or  written  relinquishment  of  their  interest 
therein. 

4.  In  attachment,  where  the  property  is 
claimed  by  a  third  person  under  a  hill  of  sale 
from  the  defendants,  and  the  claimant's  evi- 
dence is  sufficient  to  establish  her  case,  the  fact 
that  she  is  the  mother  of  the  vendors  does  not 
cast  on  her  the  burden  of  making  any  further 
proof. 

■  5.  Where  a  bill  of  sale  of  a  partnership 
stock  of  goods  is  attacked  for  fraud  by  an  at- 
taching ex  editor  of  the  vendors,  the  presumption 
of  fraud  from  continued  possession  oy  the  ven- 
dors is  overcome  by  proof  that  they  held  the 
property  as  agents  for  the  vendee. 

Appeal  from  circuit  court,  Montgomery 
county;  John  R.  Tyson,  Judge. 

Action  by  the  Troy  Fertilizer  Company 
against  William  L.  Norman  and  another, 
partners,  in  which  plaintiff  sued  out  an  at- 
tachment Elizabeth  A.  Norman  made  claim 
to  the  property,  and  from  a  Judgment  for 
claimant,  plaintiff  appeals.  Reversed. 

The  ground  of  the  attachment  was  that  the 
stock  of  goods  owned  by  Norman  Bros,  had 
been  fraudulently  transferred  by  them  to 
Elizabeth  A.  Norman.  Upon  the  levy  of  the 
attachment  on  said  stock  of  goods,  Eliza- 
beth A.  Norman  Instituted  a  claim  to  said 
goods  by  the  making  of  proper  affidavit  and 
bond.  Upon  the  Interposition  of  this  claim 
issue  was  made  up,  as  required  by  the  stat- 
ute, under  the  direction  of  the  court,  to  try 
the  right  of  property  to  the  goods  levied 
upon  between  the  plaintiff  In  attachment  as 
plaintiff,  and  said  Elizabeth  A.  Norman,  as 
claimant.  The  plaintiffs  Introduced  their 
writ  of  attachment  against  Norman  Bros, 
with  indoi-sements  showing  levy,  and  the 
affidavit  and  bond  for  attachment;  proved 
their  debt  as  alleged  In  the  attachment  affi- 
davit, that  it  accrued  in  February,  1891,  and 
that  the  property  levied  on  was  in  the  pos- 
session of  defendants,  at  the  time  of  the 
levy,  and  rested  their  case.  The  claimant 
introduced  in  evidence  a  deed  executed  by  de- 
fendants in  attachment  to  her,  dated  Decem- 
ber 31,  1891,  which  was  filed  for  record  and 
recorded  In  the  office  of  the  Judge  of  probate 
of  Montgomery  county,  on  the  14th  January, 
1892.  It  was  shown  that  this  deed  embraced 
substantially  all  the  property  owned  by  the 
defendants  as  a  partnership  and  as  individ- 
uals. It  was  given  for  the  recited  consid- 
eration of  an  indebtedness  of  $9,000  by  Nor- 
man Bros,  to  Mrs.  Elizabeth  A.  Norman,  the 
claimant  who  was  shown  to  be  the  mother 
of  the  Norman  brothers,  for  the  full  payment 
and  satisfaction  of  which,  it  Is  recited,  she 
accepted  the  conveyance  of  the  property  de- 
scribed, consisting  of  lands  in  Montgomery 
and  Pike  counties,  on  which  the  defendants 
resided;  their  storehouse,  together  with  their 
entire  stock  of  goods,  all  their  stock  of  goods 
In  store  at  Ramer,  Ala.,  and  at  Kent's,  in 
Pike  county,  with  the  furniture,  fixtures  and 
appliances  of  trade  In  said  storehouses,  one 
mare,  a  two  year  old  colt,  two  Texas  ponies, 
two  buggies,  a  wagon,  all  the  corn  and  fod- 
der on  the  premises  sold,  "and  also  all  the 
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mortgages,  notes  and  accounts  now  dne  or 
to  become  due  to  said  Norman  Bros."  Wil- 
liam L.  Norman,  one  of  defendants,  testified 
that  be  and  bis  brother  George,  commenced 
merchandising  at  Ramer,  in  tbe  fall  of  1886; 
that  he  had  abont  $500,  and  George,  $100; 
that  at  the  time  said  conveyance  was  exe- 
cuted to  their  mother,  they  were  indebted 
to  her  in  the  sum  of  $8,000,  due  by  promis- 
sory note,  read  in  evidence,  dated  September 
21,  1891,  and  payable  the  1st  of  November, 
1891,  with  waiver  of  exceptions  as  to  per- 
sonal property.  This  note  was  signed  by 
Norman  Bros.,  W.  I*  Norman  and  G.  W. 
Norman,  In  the  presence  of  two  witnesses; 
that  the  items  which  made  up  said  $8,000 
were  borrowed  money  at  various  times;  that 
the  first  sum  borrowed  was  $515,  July 26, 1886, 
for  which  a  receipt  was  given,  acknowledg- 
ing that  he,  W.  L.  Norman,  had  received 
that  amount  from  claimant  in  gold  with 
which  to  buy  tbe  lot  and  house  at  Ramer 
from  F.  B.  Durr  and  wife,  the  claimant 
agreeing,. as  stated  in  the  receipt,  to  allow 
him  to  take  the  deed  in  his  own  name  and 
hers  jointly,  with  the  understanding  that 
the  land  was  hers  until  he  paid  her  for  his 
interest  in  It.  The  next  item  was  $400,  on 
September  1,  1886,  with  which  to  build  a 
storehouse  and  crib  at  Ramer,  on  the  Dun- 
lot;  the  next  on  August  28,  1890,  for  $200, 
with  which  to  improve  the  storehouse  on  said 
lot;  that  the  balance  which  went  to  make  up 
said  $8,0O<5,  was  borrowed  by  himself  and 
George  Norman,  receipts  for  which  were  in- 
troduced, signed  by  tbe  firm,  for  various 
amounts,  ranging  from  $450,  on  June  1, 
1887,  to  tbe  last  item  of  $2,000  on  September 
1,  1891,  aggregating  in  all,  as  borrowed  by 
the  firm  and  by  said  W.  L.  Norman,  the 
sum  of  $6,000.  On  September  21,  1891,  the 
date  of  said  note,  they  borrowed  the  other 
$2,000  which  was  included  in  said  note. 
This  increased  the  amount  borrowed  to  $8,- 
000.  He  also  testified  that  said  storehouse  was 
bought,  built  and  repaired  to  be  used  in  the 
partnership  business  of  Norman  Bros.;  that  all 
the  money  he  got  for  that  purpose,  had  been 
so  used,  and  that  all  received  from  claimant 
since,  had  been  used  in  tbe  partnership  busi- 
ness. He  also  testified  that  his  father  died 
in  1883,  leaving  480  acres  of  land,  and  $3,- 
000  in  money,  plenty  of  stock  and  everything 
to  live  on;  tbat  he  left  surviving  him  his 
widow,  the  claimant,  and  five  sons,  two 
of  whom  were  of  age  at  the  time  and  the 
others  minors;  that  the  heirs  at  their  fa- 
ther's death,  turned  over  the  money  to  claim- 
ant, to  do  with  as  she  pleased;  that  at  the 
time,  she  bad  $5,000  in  gold  of  her  own  mon- 
ey; that  it  was  in  fact  the  money  left  by  his 
father,  and  the  $5,000  in  gold,  which  went 
to  make  up  the  $8,000  for  which  the  note 
was  given;  that  besides  tbe  sums  thus  bor- 
rowed, there  entered  into  the  consideration 
of  said  note  the  sum  of  $050  which  was  ow- 
ing by  Norman  Bros,  to  one  Millignn,  and 
a  debt  of  $150  to  Sayre  &  Pearson.  These 


sums  aggregate  $9,100.  He  farther  testified 
that  after  tbe  sale,  defendants  turned  over 
all  the  property  mentioned  In  the  convey- 
ance to  claimant  and  they  stayed  around  the 
store  and  showed  their  brother,  Alfred,  and 
one  Farmer,  a  clerk,  how  to  price  the  goods 
and  explained  tbe  business  to  them,  but  that 
they  made  no  sales  or  collections;  that  they 
reserved  no  interest  or  benefit  to  themselves 
in  making  said  sale;  that  the  stock  of  goods 
was  worth  between  $2,000  and  $2,000;  that 
the  notes,  accounts  and  other  choses  in  ac- 
tion, not  Including  those  deposited  with  Leh- 
man, Durr  &  Co.,  were  worth  about  $1,500; 
the  store  and  lot  at  Ramer  $1,000;  tbe  lot 
at  Kent's  $200;  the  stock  of  goods  at  Kent's. 
$1,200;  that,  80  acres  of  land,  which  be- 
longed to  his  brother  George,  was  embraced 
in  said  conveyance  and  was  worth  from 
$400  to  $500,  and  also,  80  acres  which  be- 
longed to  witness,  individually,  worth  $400; 
Texas  ponies  $200;  that  his  mother  assumed 
the  $950,  which  defendants  owed  MiUlgan. 
a  balance  of  borrowed  money.  He  also  tes- 
tified, tbat  on  January  1,  1892,  defendants 
had  on  deposit  with  Lehman,  Durr  &  Co. 
notes  and  mortgages  to  the  amount  of  about 
$1,200  or  $1,500,  placed  as  collateral  to  se- 
cure them  in  advances  to  defendants,  and  on 
that  date,  defendants  only  owed  Lehman, 
Durr  &  Co.  about  $38;  that  they  had  with 
Lehman,  Durr  &  Co.  two  bales  of  cotton, 
which  were  not  sold  until  February  there- 
after; that  on  2d  January,  1892,  he  with- 
drew the  collaterals  from  Lehman,  Durr  & 
Co.  and  sold  them  for  $500,  and  put  the 
money  in  his  pocket,  after  paying  about 
$300  of  Norman  Bros.'  debts;  and  the  bill 
of  exceptions  states  that  a  transcript  from 
the  books  of  Lehman,  Durr  &  Co.  Introduced, 
corroborated  this  statement.  He  further  tes- 
tified, that  all  of  Mrs.  Norman's  sons,  the 
youngest  of  whom,  at  the  time  of  the  trial, 
was  between  23  and  24  years  of  age,  had  ac- 
quiesced In  Mrs.  Norman's  treatment  of  the 
money  left  by  her  husband,  as  her  own,  ever 
since  his  death,  and  recognized  her  right  to 
do  as  she  pleased  with  it,  and  she  had  so 
acted  with  it,  since  that  time;  that  at  the 
time  the  last  $2,000  was  borrowed,  on  Sep- 
tember 21,  1891,  his  mother  required  a  note 
given  for  all  that  had  been  borrowed,  includ- 
ing the  amounts  assumed  by  her,  and  ali 
this  was  done  in  the  presence  of  several  peo- 
ple who  happened  to  be  present;  that  at  the 
time  of  the  execution  of  the  bill  of  sale,  he 
did  not  tell  his  mother  anything  about  the 
collaterals  with  Lehman,  Durr  &  Co.,  and 
she  knew  nothing  about  them,  or  when  he 
got  them  or  what  he  did  with  them;  that 
the  notes  and  mortgages  mentioned  in  the 
bill  of  sale,  were  turned  over  to  her  at  the 
date  of  their  execution,  but*  these  were  not: 
and  that  what  he  did  in  and  about  the  store, 
after  the  sale,  was  voluntary,  doae  for  his 
mother's  benefit.  Mrs.  Norman  testified, 
against  the  objection  and  exception  of  plain- 
tiffs, that  she  did  not  buy  tbe  claims  in  the 
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hands  of  Lehman,  Dorr  &  Co.  at  the  time  of 
the  execution  of  the  bill  of  sale.  The  claim- 
ant Introduced,  against  the  objection  and  ex- 
ception of  plaintiff,  a  large  number  of  bills 
and  receipts  from  different  parties,  bearing 
dato  for  about  four  months  preceding,  and 
up  to  the  time  of  the  execution  of  the  bill 
of  sale  to  claimant,  which  bills  and  receipts 
showed  that  Norman  Bros,  had  paid  out  to 
their  creditors  and  expended  In  their  busi- 
ness the  sum  of  about  $20,000  during  the 
four  months  preceding  the  1st  of  January, 
1802.  The  evidence  of  both  G.  W.  and  W. 
L.  Norman  Introduced  by  claimant,  was,  that 
they  retained  no  property,  but  included  all 
they  had  in  the  sale  and  conveyance  to 
claimant. 

Upon  the  introduction  of  all  the  evidence, 
the  plaintiff  requested  the  court  to  give  to 
the  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  (1)  "If  the 
claimant,  Mrs.  Norman,  had  any  interest  in 
the  mercantile  business  of  Norman  Bros.,  or 
the  business  was  carried  on  for  the  joint 
benefit  of  Norman  Bros,  and  the  claimant, 
or  for  the  joint  benefit  of  the  heirs  of  Hiram 
Norman  and  the  claimant,  then  the  jury  will 
find  for  the  plaintiff."  (2)  "The  court  charges 
the  Jury  that  the  consideration  sought  to  be 
proved  in  support  of  the  deed  of  Norman 
Bros,  to  her  (which  is  assailed  by  the  plain- 
tiff) is  an  extinguishment  of  an  Indebtedness 
alleged  to  be  owing  by  them  to  her— a  trans- 
action between  a  mother  and  her  sons.  The 
sufficiency  of  proof  of  a  consideration  to  up- 
hold the  said  deed  must  depend  on  the  rela- 
tionship existing  between  said  mother  and 
sons  and  the  circumstances  surrounding  them 
in  the  matter  of  the  transaction  so  entered 
into,  as  well  as  their  conduct  in  reference  to 
it.  The  law  requires  clearer  and  more  con- 
vincing proof  to  be  made  if  these  are  cal- 
culated to  excite  a  just  suspicion  of  the  fair- 
ness of  the  transaction.  When  such  relation- 
ship exists  as  that  of  mother  and  sons,  and 
the  rights  of  a  complaining  creditor  are  in- 
volved, the  law  requires  clearer  and  fuller 
proof  to  be  given  of  an  adequate  consideration, 
and  of  good  faith  on  the  part  of  the  claimant, 
as  grantee  or  vendee,  than  would  be  required 
of  a  stranger,  to  free  the  transaction  from 
all  Impurity  of  intention."  (3)  "If  the  Jury 
believe  from  the  evidence  that  the  considera- 
tion of  the  $8,000  note,  purporting  to  have 
Iteen  given  September  21,  1891,  was  in  part 
an  Individual  indebtedness  of  W.  L.  Norman, 
for  real  estate  and  Improvements  thereon, 
and  that  at  the  time  said  note  purports  to 
have  been  given  the  said  Norman  Bros,  were 
insolvent  and  the  same  was  known  to  claim- 
ant or  she  was  in  possession  of  such  Infor- 
mation as  would  reasonably  excite  inquiry 
concerning  their  condition  and  have  led  to  a 
knowledge  of  their  insolvency,  and  that  she 
advanced  her  said  sons  other  money,  and 
took  from  them  said  note  for  $8,000  covering 
ajl  advanced  up  to  that  time,  and  the  addi- 


tional money  advanced  that  day,  and  the 
said  note  was  to  mature  on  the  1st  day  of 
November  thereafter,  then  upon  this  state  of 
facts,  without  more,  the  Jury  will  find  for  the 
plaintiff."  (4)  "If  the  jury  believe  the  evi- 
dence, they  must  find  for  the  plaintiff."  (5) 
"If  the  jury  believe  from  the  evidence  that 
at  the  time  the  last  $2,000  was  loaned,  if  it 
was  in  fact  loaned,  Norman  Bros,  were  In- 
solvent, or  in  a  falling  condition,  and  claim- 
ant had  knowledge  of  the  fact  the  Norman 
Bros,  were  in  a  falling  condition,  or  if  she 
was  In  possession  of  such  facts  at  that  time 
that  if  followed  up  would  have  led  to  such 
knowledge  and  to  the  knowledge  that  they 
were  not  likely  to  be  able  to  pay  back  said 
sum  at  maturity,  except  by  a  sale  of  the 
stock  of  goods  to  her,  then  the  jury  will  find 
for  the  plaintiff."  (6)  "If  the  Jury  believe 
fronj  the  evidence  that  W.  L.  Norman  and 
his  mother  (the  claimant)  purchased  a  lot  for 
$615  from  Durr  at  Ramer,  the  mother  ad- 
vancing the  money,  and  the  deed  was  taken 
in  their  Joint  names,  that  afterwards  Mrs. 
Elizabeth  A.  Norman  (the  claimant)  advanced 
$400  to  build  a  store  on  said  lot,  and  subse- 
quently $200  to  enlarge  the  same  store,  the 
realty  and  Improvements  aggregating  in  val- 
ue $1,115,  and  that  these  several  advances 
were  included  in  the  recited  consideration  of 
the  bill  of  sale  in  controversy  as  claimed  In 
virtue  of  the  alleged  past  indebtedness  from 
Norman  Bros,  to  claimant  then  they  would 
not  be  legally  liable  for  this  $1,115  although 
Included  In  the  note  purporting  to  have  been 
executed  September  21,  1891,  and  this  would 
be  a  fraud  upon  the  other  creditors,  including 
the  plaintiff,  which  would  avoid  the  entire 
transaction."  (7)  "If  the  Jury  believe  from 
the  evidence  that  Hiram  Norman,  the  hus- 
band of  claimant,  died  Intestate  in  Montgom- 
ery county,  this  state,  nearly  ten  years  ago, 
leaving  no  debts  against  his  estate,  and  $3,- 
000  In  money,  and  five  sons.  John,  Wm.  L.. 
Thomas,  George  W.  and  Alfred,  the  last 
three  of  whom  were  minors,  as  his  only  heirs 
at  law,  then  upon  this  state  of  facts,  without 
more,  the  court  charges  the  Jury  that  Wm. 
L.  Norman  and  George  W.  Norman  were 
each  entitled  to  a  one-sixth  Interest  in  said 
sum  of  $3,000,  that  is  to  say  each  would  be  en- 
titled to  $500;  and  if  the  Jury  believe  from  the 
evidence  that  this  money  was  left  with  the 
mother  to  keep,  and  there  was  never  any  ad- 
ministration upon  the  estate,  and  that  said 
money  was  never  divided  amongst  the  heirs, 
that  there  was  no  formal  or  written  relin- 
quishment of  their  interest  in  this  money  by 
them,  but  was  kept  by  the  mother  with  the 
consent  of  the  children  to  be  used  by  her 
whenever  necessary,  that  she  did  not  spend 
this  money  In  the  support  of  herself  and 
family,  but  loaned  it,  at  different  times  to 
Wm.  L.  and  G.  W.  Norman;  that  the  recited 
consideration  of  the  bill  of  sale  in  contro- 
versy, as  claimed  in  virtue  of  the  alleged  past 
indebtedness  to  claimant,  includes  the  $1,000, 
the  interests  which  would  have  gone  to  Wm. 
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L.  and  George  W.  Norman,  in  the  money  of 
their  father's  estate,  then  they  (Wm.  L.  and 
George  W.  Norman)  would  not  have  been 
legally  liable  to  their  mother  for  this  $1,000, 
and  if  this  amount  was  covered  by  the  $8,000 
note,  purporting  to  have  been  executed  Sep- 
tember 21,  1891,  it  was  without  consideration 
and  oould  not  have  been  enforced  against 
them"  (8)  "If  the  jury  believe  from  the  evi- 
dence that  on  the  21st  day  of  September, 
1801,  when  the  $8,000  note  purports  to  have 
been  executed,  a  part  of  the  consideration 
was  real  estate,  and  the  value  of  improve- 
ments thereon,  owned  jointly  by  the  claim- 
ant and  Wm.  L.  Norman,  that  on  that  day 
the  claimant  did  in  fact  let  her  sons  Wm.  L. 
and  George  W.  Norman  have  $2,000  and  ex- 
acted a  note  for  $8,000,  that  at  the  time  the 
additional  $2,000  was  advanced  her  said  sons 
told  her  they  would  fail  in  business  in  a 
month  or  two,  and  that  they  would  protect 
her  in  that  event  by  selling  the  goods  in  the 
store  to  her,  and  if  the  jury  believe  from  the 
evidence  that  the  claimant  knew  of  the  in- 
solvent condition  of  her  said  sons,  at  that 
time,  and  believed  or  had  reason  to  believe 
that  they  would  fall,  and  protect  her,  and  in 
that  event  would  sell  out  to  her,  or  if  she 
was  in  possession  of  such  facts  as  reasonably 
to  put  her  upon  Inquiry  and  would  have  led 
her  to  a  knowledge  of  the  insolvency  of  her 
said  sons  at  that  time,  then  upon  this  state 
of  facts,  without  more,  the  jury  must  find 
for  the  plaintiff."  (0)  "If  the  jury  find  from 
the  evidence  that  W.  L.  Norman  and  E.  A. 
Norman  purchased  jointly  from  Durr  real  es- 
tate for  $515,  E.  A.  Norman  advancing  the 
whole  of  the  purchase  money,  taking  from  W. 
L.  Norman  the  receipt  as  shown  by  the  evi- 
dence, bearing  date  July  26,  1886,  then  as  to 
that  transaction  W.  L.  Norman  was  only 
liable  for  one-half  of  the  $515  with  interest 
on  it,  and  if  the  whole  amount  of  the  $515 
went  to  make  up  the  $8,000  indebtedness  for 
which  the  note  was  given,  and  which  was  in 
part  the  consideration  of  the  purchase  in  this 
case,  one-half  of  tliat  amount  is  simulated 
and  will  avoid  the  entire  purchase,  and  the 
principal  is  to  be  applied  to  the  $400  and 
$200  which  was  invested  in  the  improvement 
of  the  property  so  held  jointly."  (10)  "In 
this  case  the  real  Inquiry  is:  First,  whether 
Norman  Brothers  were  Indebted  to  their 
mother,  the  claimant,  in  the  manner  and  for 
the  amount  so  claimed  by  her;  and,  second, 
whether  the  goods  alleged  to  have  been  sold 
to  her  in  payment  of  such  indebtedness  were, 
in  fact,  sold  to  her  at  a  reasonably  fair  value. 
If  the  jury  believe  the  debt  to  plaintiff  is  old- 
er than  the  alleged  sale  of  these  goods  to 
claimant,  then  the  burden  is  cast  on  ner  to 
establish  the  two  facts  stated  above,  and  if 
on  the  whole  evidence  the  jury  are  not  rea- 
sonably convinced  of  the  truth  of  both  these 
propositions,  then  the  claimant  has  failed  to 
make  out  a  case  entitling  her  to  recover  in 
this  action,  and  the  relationship  between  Nor- 
man Bros,  and  the  claimant  being  that  of 


mother  and  sons,  casts  on  the  claimant  the 
duty  of  making  clearer  and  fuller  proof  of 
these  facts  than  if  they  had  not  been  so  re- 
lated to  each  other."  (11)  "If  the  jury  be- 
lieve from  the  evidence  that  the  vendors, 
Norman  Brothers,  remained  in  possession  of 
the  property  in  controversy,  after  the  alleged 
sale  to  their  mother,  the  claimant,  the  burden 
of  explaining  the  continued  possession  is  up- 
on the  claimant.  The  unexplained  posses- 
sion of  personal  property,  which  it  is  alleged 
has  been  sold  to  a  creditor  in  payment  of  a 
debt  by  the  vendors,  when  the  transaction  is- 
brougbt  in  question  by  another  creditor, 
raises  the  presumption  of  fraud,  and  casts 
upon  the  claimant  the  onus  of  explaining  the 
vendors'  continued  possession,  so  as  to  make 
that  fact  consistent  with  the  bona  fides  of 
the  sale."  (12)  "The  jury  are  charged  that 
while  the  individual  property  of  Wm.  L.  Nor- 
man and  George  W.  Norman,  respectively, 
could  bare  been  appropriated  by  them  to  the 
payment  of  a  partnership  debt  in  the  absence 
of  evidence  that  there  are  individual  creditor** 
who  are  complaining,  that  the  jury  are  not 
authorized  in  estimating  the  amount  of  lia- 
bility as  against  the  property  conveyed  to  ap- 
ply the  individual  property  of  George  W. 
Norman  to  pay  the  Individual  debt  of  Wil- 
liam L.  Norman."  (13)  "If  the  jury  believe 
from  the  evidence  that  plaintiff's  debt  was 
contracted  by  Wm.  L.  and  George  W.  Nor- 
man in  February,  1891,  that  prior  to  that 
time  W.  L.  Norman  bad  borrowed  money  at 
different  times  from  his  mother  and  executed 
his  individual  duebills  to  her  (claimant)  for 
these  amounts,  and  there  was  no  assumption 
by  the  partnership  of  the  payment  of  these 
amounts  until  the  21st  day  of  September, 
1891,  when  the  $8,000  note,  covering  all  ad- 
vances made  by  her  to  them,  or  either  of 
them,  purports  to  have  been  made,  and  after- 
wards a  bill  of  sale  was  executed  by  Norman 
Bros,  to  claimant,  taking  partnership  assets 
to  pay  these  individual  debts  of  W.  L.  Nor- 
man to  their  mother,  then  the  court  charges 
the  jury  upon  this  state  of  facts,  without 
more,  that  the  transaction  was  void  as  to- 
plaintiff,  and  the  jury  must  find  for  the  plain- 
tiff." 

It  is  unnecessary  to  set  out  in  detail  the 
charges  requested  by  the  claimant.  There 
was  judgment  for  the  claimant,  and  the  de- 
fendant appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

John  D.  Gardner  and  A  A.  Wiley,  for  ap- 
pellant A.  D.  Sayre  and  W.  W.  Pearson, 
for  appellees. 

HARALSON,  J.  1.  There  was  no  error  'in- 
allowing  claimant  to  testify,  that  she  did  not 
buy  the  claims  which  were  In  the  hands  of 
Lehman.  Durr  &  Co.,  at  the  time  of  the  ex- 
ecution of  the  bill  of  sale.  That  testimony 
had  reference  to  the  consideration  of  the  deed, 
which  consideration,  as  between  her  and  a 
creditor  attacking  the  deed  for  fraud,  she  bar- 
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*  right  to  explain  by  parol,  or  even  vary,— by 
showing  it  was  greater  or  less,  if  it  was  not 
of  a  different  kind  from  that  expressed. 
Pique  v.  Arendale,  71  Ala.  95;  Coleman  v. 
Pike  Co.,  83  Ala.  326,  3  South.  755;  Lehman 
t.  Howze,  73  Ala.  303;  Robinson  v.  Moseley, 
93  Ala.  75,  9  South.  372. 

2.  There  was  no  error  in  allowing  claimant 
to  introduce  evidence,  showing  that  defend- 
ants, within  the  four  months  preceding  the 
execution  of  their  conveyance  to  claimant 
had  paid  out  to  their  creditors,  and  expended 
In  their  business,  the  sum  of  $20,000.  They 
reduced  their  actual  indebtedness  by  the 
amount  they  paid  their  creditors,  and  if  they 
expended  the  money  in  their  business,  these 
facts  were  competent  to  be  considered  by  the 
jnry,  together  with  all  the  evidence  in  the 
cause,  as  tending  to  show  that  defendants 
were  not  contemplating  a  failure  and  closing 
up  of  their  business,  and  defrauding  their 
creditors  at  the  time. 

3.  The  plaintiff  requested  13  charges  which 
were  refused.  The  first  was  abstract  There 
was  no  evidence,  that  the  claimant  had  any 
Interest  in  the  mercantile  business  of  Norman 
Bros.,  or  that  the  business  was  carried  on  for 
their  and  claimant's  joint  benefit  or  the  joint 
benefit  of  the  heirs  of  Hiram  Norman  and 
claimant  No.  2,  if  not  otherwise  bad,  cer- 
tainly was  for  that  it  postulates,  that  "the 
sufficiency  of  proof  of  a  consideration  to  up- 
hold the  said  deed,  must  depend  upon  the  re- 
lationship existing  between  said  mother  and 
sons  and  the  circumstances  surrounding  them, 
In  the  matter  of  the  transaction  so  entered 
Into,  as  well  as  their  conduct  in  reference  to 
It."  The  sufficiency  of  the  consideration  for 
the  deed,  would  depend,  rather,  upon  the 
amount  and  adequacy  of  the  value  parted 
with  for  it,  and  whether  it  belonged  to  the 
claimant;  and  the  intent  with  which  the  pur- 
chase was  made  should  never  be  excluded. 
It  was  also  subject  to  the  vice  of  being  argu- 
mentative. Nos.  3  and  5  were  faulty,  In  that 
they  do  not  hypothesize,  that  It  was  the  In- 
tention of  the  parties,  at  the  time  that  said 
sum  of  $2,000  was  loaned,  that  It  was  after- 
wards to  be  paid  by  the  conveyance  of  part- 
nership property.  The  third  makes  no  refer- 
ence to  such  intention  at  all,  and  the  fifth 
only  postulates  the  fact,  that  complainant  had 
knowledge  that  defendants  were  not  likely 
to  be  able  to  pay  back  except  by  a  sale  of  the 
stock  of  goods  to  her,  which  is  not  the  equiv- 
alent of  the  charge  of  an  intention  of  the  par- 
ties, at  the  time,  that  this  should  be  done. 
Claimant  had  the  right  to  lend  to  her  In- 
solvent sons,  this  money,  and  take  the  risk 
of  their  paying  her;  but  not,  very  true,  if  it 
was  the  agreement  expressed  or  implied,  that 
they,  being  Insolvent  were  to  convey  to  her 
partnership  property,  and  thus  screen  or 
shield  It  from  partnership  liability,  of  which 
agreement  there  Is  no  evidence.  Charge  3, 
besides,  Ignores  evidence  tending  to  show  that 
the  debt  alleged  to  be  the  debt  of  W.  L.  Nor- 
man had  been  assumed  by  Norman  Bros.; 


that  Individual  property  enough  to  cover  the 
amount  of  the  alleged  individual  debt,  had  been 
included  In  the  sale;  and  both  charges  also  Ig- 
nore the  evidence  tending  to  show  that  the 
$2,000  borrowed,  had  been  used  in  the  partner- 
ship business  and  not  on  individual  account. 
Nos.  6,  9  and  13,  if  not  otherwise,  were  cer- 
tainly faulty  In  that  they  each  ignore  the  evi- 
dence tending  to  show  that  the  value  of  the 
property  assigned  was  largely  less  than  the 
indebtedness  of  the  partnership  to  the  claim- 
ant, and  less  than  such  Indebtedness,  after 
deducting  any  interest  the  claimant  may  have 
had  in  said  lot  at  Ramer.  They  also  ignore 
any  reference  to  the  intention  with  which 
said  conveyance  was  made —whether  the  pur- 
pose was  an  honest  one  to  pay  a  bona  fide 
debt  to  claimant  or  to  hinder,  delay  and  de- 
fraud the  creditors  of  the  grantor.  If  the 
$8,000  note  Included  the  $1,115,  money  ex- 
pended for  the  lot  and  improvements  at  Ra- 
mer by  claimant  and  her  son  William  L, 
still,  if  the  bona  fide  indebtedness  of  the  firm 
to  claimant  without  this,  was  more  than  the 
partnership  property  conveyed  was  fairly 
worth,  this  would  not  render  the  transaction 
fraudulent.  Fargason  v.  Hall.  99  Ala.  209.  13 
South.  302;  Hayes  v.  W escort,  91  Ala.  151, 
8  South.  337.  And  of  the  thirteenth  it  may 
be  added,  that  it  ignores  any  reference  to  the 
fact,  that  individual  property  of  the  Norman 
Bros.,  more  In  value  than  the  individual  debt 
of  W.  L.  Norman  to  claimant,  was  conveyed 
to  her.  No.  7  was  faulty  in  more  respects 
than  one.  and  ignores  the  evidence  tending  to 
show,  that  the  heirs  gave  the  money  to  their 
mother,— the  claimant,— to  be  hers,  and  to  use 
as  she  pleased,  which  they  might  have  done 
without  any  "formal  or  written  relinquish- 
ment of  their  interest  in  the  money,"  which 
the  charge  postulates  as  a  necessary  condition 
to  their  making  such  a  disposition  of  it.  No. 
8  is  abstract.  There  is  no  evidence  that  the 
sons  ever  told  their  mother  that  they  would 
fall,  and  would  protect  her  by  selling  out  to 
her.  There  was  no  error  in  refusing  charge 
No.  10.  The  fair  inference  to  be  drawn  from 
this  charge  is,  that  after  having  introduced 
proof  sufficient  to  make  out  her  case  to  the 
satisfaction  of  the  jury,  the  fact  of  being  the 
mother  of  her  vendors,  "cast  on  her  the  du- 
ty," to  still  make  other  and  fuller  proof.  The 
relationship  of  the  parties  was  a  relevant  fact 
to  be  considered  by  the  Jury,  dependent  for 
its  value  on  the  other  evidence  in  the  case; 
and,  If  from  all  the  evidence,  including  the 
fact  of  relationship,  the  jury  were  satisfied 
there  was  no  fraud  in  the  transaction,  the 
fact  of  the  existence  of  this  relationship,  did 
not  cast  on  the  claimant  the  additional  bur- 
den and  duty  of  making  other  and  clearer 
proof.  Teague  v.  Lindsey  (Ala.)  17  South. 
538.  Under  the  facts  hypothesized  in  charge 
No.  11,— which  there  was  evidence  tending  to 
establish,— the  jury  were  authorized  to  in- 
dulge the  presumption  of  fraud,  casting  on 
claimant  the  onus  of  explaining  the  vendors' 
continued  possession,  so  as  to  make  that  fact 
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consistent  with  the  bona  fides  of  the  sale. 
This  burden  would  be  discharged,  if  It  were 
shown,  that  the  vendors  held  the  property, 
not  as  their  own,  but  as  the  agents  of  the 
vendee,  for  the  latter's  convenience,  or  for  pur- 
poses of  sale  on  account  of  the  principal.  Ull- 
man  v.  Myrick,  93  Ala.  537,  8  South  410; 
Mayer  v.  Clark,  40  Ala.  269;  Dearlng  v.  Wat- 
kins,  16  Ala.  25.  Charge  12  is  so  obscure  as 
to  be  of  doubtful  meaning,  and  was  properly  \ 
refused  on  that  account.  Railroad  Co.  v.  | 
Hall,  87  Ala.  709,  6  South.  277. 

4.  We  have  examined  the  charges  given  at  ' 
the  Instance  of  the  claimant— seven  in  num- 
ber.   It  must  be  said,  that  the  plaintiffs  I 
counsel  has  submitted  no  argument  against  j 
them,  nor  made  any  suggestion  of  error  in 
them,  nor  has  claimant's  counsel  submitted  . 
any  argument  in  their  favor.    Both  sides 
seem  to  take  it  for  granted  that  they  were 
free  from  error.    If  any  exists,  the  plaintiff 
has  waived  it    We  decline  to  review  them. 
For  the  refusal  to  give  charge  11,  the  case 
must  be  reversed.    Reversed  and  remanded. 


NBWSOM  v.  STATE. 
(Supreme  Cour*  of  Alabama.    June  20,  1890.) 
Theft  of  Standing  Crop— Valob— Intent— 
Evidence. 

1.  On  trial  for  feloniously  carrying  away 
standing  corn,  the  fact  that  the  field  was  watch- 
ed the  night  prior  to  the  alleged  crime  is  imma- 
terial. 

2.  Aa  the  crime  of  taking  away  outstanding 
crops  is,  by  statute,  grand  larceny,  the  value  of 
the  crop  taken  is  immaterial. 

3.  Under  a  statute  making  it  larceny  to  car- 
ry away  the  outstanding  crop  of  another,  the  in- 
tent with  which  the  crop  was  taken  is  immateri- 
al, when  there  is  no  claim  of  right. 

4.  Good  character  may,  in  connection  with 
the  evidence,  generate  a  reasonable  doubt, 
though  without  proof  of  good  character  the  ju- 
ry would  convict. 

Appeal  from  circuit  court,  Cherokee  county; 
J.  A.  Bilbro,  Judge. 

James  T.  Newsom  was  convicted  of  larceny, 
and  appeals.  Reversed. 

The  appellant  was  indicted,  tried,  and  con- 
victed under  an  Indictment  which  charged 
that  "James  T.  Newsom  feloniously  took  and 
carried  away  a  sack  of  corn,  a  part  of  an 
outstanding  crop  of  corn,  the  property  of 
Pierce  Richards."  Upon  the  trial  of  the 
cause,  as  1b  shown  by  the  bill  of  exceptions, 
the  testimony  for  the  state  tended  to  show 
that  the  owner  of  the  property  and  two  other 
persons  saw  the  defendant  pulling  corn  from  + 
the  field  of  said  Richards,  and  putting  it  in  a 
sack,  and  that  he  carried  the  same  away, 
but  that  the  sack  was  not  full.  Upon  one 
of  the  witnesses  testifying  to  the  facts  as 
stated  above,  the  state  asked  the  witness  the 
following  question:  "Did  you  watch  the  field 
the  night  before  the  larceny?"  The  defend- 
ant objected  to  this  question,  because  it  was 
irrelevant  and  Immaterial,  and  duly  excepted 
to  the  court's  overruling  his  objection.  The 
defendant  introduced  two  witnesses  who  tes- 


tified that  they  knew  the  defendant's  general 
character  in  the  community  in  which  he  lived, 
and  that  his  character  was  good.  Among  the 
other  instructions  given  by  the  court  in  its 
oral  charge  was  the  following:  That  if  the 
defendant  "feloniously  took  and  carried  away 
corn,  part  of  the  outstanding  crop  of  Pierce 
Richards,  then  he  is  guilty  as  charged  in  the 
Indictment,  whether  he  took  a  sack  full  or  not. 
The  taking  of  one  ear  would  be  sufficient." 
To  this  portion  of  the  court's  general  charge 
the  defendant  duly  excepted.  The  defendant 
also  separately  excepted  to  the  court's  refusal 
to  give  each  of  the  following  written  charges 
requested  by  him:  (1)  "If  the  Jury  have  a 
reasonable  doubt,  from  the  evidence,  whether 
the  sack  was  entirely  full  of  corn  or  not,  they 
must  acquit  the  defendant."  (2)  "That,  under 
this  indictment,  defendant  could  not  be  con- 
victed of  grand  larceny."  (3)  •That,  under 
the  evidence  in  this  case,  defendant  could  not 
be  convicted  of  a  higher  offense  than  petit 
larceny."  (4)  "The  court  charges  the  Jury 
that  good  character  itself  may,  in  connection 
with  all  the  evidence,  generate  a  reasonable 
doubt,  and  entitle  defendant  to  .an  acquittal, 
even  though,  without  Mich  proof  of  good  char- 
acter, you  would  convict"  (5)  "That,  In  ar- 
riving at  defendant's  guilt  or  innocence,  the 
Jury  can  look  to  the  fact,  if  it  be  a  fact,  that 
they  were  neighbors;  that  the  corn  was  taken 
in  daytime,— openly  carried  to  defendant's 
home  by  him."  (6)  "That,  if  the  Jury  have  a 
reasonable  doubt  whether  the  sack  was  full 
of  corn  or  not,  they  must  acquit  the  defend- 
ant." (7)  "That,  before  the  Jury  can  convict 
the  defendant,  the  state  must  prove  beyond  all 
reasonable  doubt  that  the  sack  was  entirely 
full  of  corn."  (8)  "That  the  presumption  is 
the  defendant  is  Innocent,  even  after  indict- 
ment found  and  read  to  him;  and  this  pre- 
sumption goes  with  him  through  the  trial, 
until,  by  proof  that  the  state  has  produced 
from  the  stand,  evidence  that  convinces  you. 
the  Jury,  beyond  all  reasonable  doubt,  that 
the  defendant  feloniously  took  a  part  of  the 
crop  of  corn  belonging  to  and  owned  by 
Pierce  Richards,  and  carried  it  away,  with 
the  Intent  to  appropriate  it  to  his  own  use. 
And  If  you  believe  from  the  evidence  that 
he  did  take  a  portion  of  corn  at  the  time  al- 
leged in  the  indictment,  you  must  believe 
beyond  all  reasonable  doubt  that  it  was  the 
property  of  Pierce  Richards." 

Denson  ft  Burnett,  for  appellant  Wm.  C 
Pltts,  Atty.  Gen.,  for  the  State. 

BRICKELL,  C.  J.  The  fact  that,  on  the 
night  preceding  the  commission  of  the  offense 
imputed  to  the  defendant,  the  field  in  which 
the  corn  was  standing  was  watched,  was  ir- 
relevant. It  was  without  tendency  to  prove 
or  disprove  any  fact  Involved  in  the  issue 
on  which  the  Jury  was  to  pass.  It  was  an 
independent,  collateral  fact,  of  which  evidence 
could  not  be  received  without  widening  the 
scope  of  the  inquiry,  prolonging  the  trial,  and 
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obscuring  the  real  issue.  If  the  evidence  was 
received,  it  would  be  the  right  of  the  defend- 
ant to  controvert  the  fact  by  evidence,  and  a 
Hide  issue  would  be  formed,  which,  when  de- 
termined, would  not  have  aided  in  the  solu- 
tion of  the  material  inquiry  of  the  guilt  or 
innocence  of  the  defendant  The  admission 
of  this  evidence  compels  a  reversal  of  the 
Judgment 

The  offense  charged  in  the  indictment  is 
strictly  statutory.  The  acts  of  which  it  con- 
sists, at  common  law,  constituted  a  mere  tres- 
pass, redressed  only  by  civil  remedies.  Sul- 
lins  v.  State,  53  Ala.  474;  Holly  v.  State,  54 
Ala.  238.  As  created  by  the  statute,  It  is  sin- 
gle, indivisible.  It  is  grand  larceny  only. 
There  is  involved  in  it  no  lower  grade  of  of- 
fense. Because  of  the  insignificance  in  value 
of  the  part  of  the  crop  taken  and  carried 
away,  there  can  be  no  conviction  of  petit  lar- 
ceny. Value  is  not  an  element  of  the  offense, 
and,  except  so  far  as  the  statute  declares,  it  is 
not  larceny.  Gregg  v.  State,  55  Ala.  116; 
Plnckard  v.  State,  62  Ala.  167;  Smitherman 
t.  State,  63  Ala.  24.  The  several  instructions 
requested  on  this  point  were  properly  refused. 

There  was  no  occasion  for  the  averment 
that  the  sack  was  full  of  corn.  It  was  im- 
material whether  the  sack  was  filled,  or  only 
partially  filled.  Quantity,  like  value,  is  not  an 
ingredient  of  the  offense,  and  the  word  "full" 
was  properly  regarded  as  mere  surplusage.  1 
Blsh.  Cr.  Proc.  5  478;  State  v.  Stedman,  7 
Port  (Ala.)  405;  McUehee  v.  State,  52  Ala. 
324.  The  rulings  of  the  court  below  in  ref- 
erence to  this  point  are  free  from  error. 

The  "animo  furandi"— the  intent  to  steal- 
is  the  material  ingredient  of  larceny  at  com- 
mon law.  When  things,  the  subject  of  lar- 
ceny at  common  law,  are  taken  otherwise  than 
by  apparent  robbery,  in  the  presence  of  the 
owner  and  others,  and  the  taker  is  conscious 
of  their  presence,  the  publicity  of  the  taking 
affords  strong  presumption  that  the  Intent  to 
steal  does  not  exist;  as  clandestine  ty  in  the  tak- 
ing affords  a  strong  presumption  of  the  ex- 
istence of  the  Intent  McMullen  v.  State,  53 
Ala.  531;  Johnson  v.  State,  73  Ala.  523.  It 
is  not  of  Importance  to  consider  whether  there 
was  such  publicity  In  the  taking  as  would 
afford  evidence  of  the  absence  of  the  "animo 
furandi,"  nor  whether,  at  the  time  of  the  tak- 
ing, the  defendant  was  conscious  of  the  prox- 
imity of  the  owner  and  others.  The  criminat- 
ing element  of  this  offense  is  not  the  intent 
to  steal,  only.  It  is  the  illegal  depredation 
upon  the  outstanding  crops  of  corn  or  cotton  of 
the  true  owner.  These  are  tbe  staple  agricul- 
tural products,  and,  while  in  tbe  condition  of 
outstanding  crops,  are,  of  necessity,  more  ex- 
posed to  depredations  of  thieves  or  trespass- 
ers than  any  other  species  of  property.  It  is 
protection  against  theft  or  trespass  the  statute 
is  designed  to  afford,  and  the  taking  and 
carrying  away  may  be  committed  under  cir- 
cumstances which  at  common  law  would  con- 
stitute a  trespass  only,  and  not  larceny.  The 
trespass  Is  as  offensive  to  the  statute  as  would 
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be  the  larceny.  Between  them  the  statute 
leaves  no  room  for  distinguishing.  If  the 
taking  was  under  a  claim  of  right  the  publici- 
ty of  it  would  be  a  material  fact  in  determin- 
ing whether  the  claim  was  asserted  in  good 
faith,  and,  it  may  be,  would  relieve  the  taking 
of  criminality,  though  the  claim  proved  un- 
founded. But  when  the  taking  is  without 
color  or  claim  of  right  and  is  a  trespass  or 
larceny,  the  publicity  attending  it  is  imma- 
terial. No  other  construction  will  serve  the 
purposes  the  statute  is  designed  to  accom- 
plish. The  fifth  Instruction  requested  by  the 
defendant  was  properly  refused. 

In  all  criminal  prosecutions,  whether  the  of- 
fense charged  is  statutory,  or  an  offense  at 
common  law,  whether  it  be  of  felony  or  of 
misdemeanor,  the  previous  good  character  of 
the  accused  is  matter  of  evidence  for  him, 
and  may  generate  a  reasonable  doubt  of  guilt, 
entitling  him  to  an  acquittal.  In  an  instruc- 
tion to  the  jury,  the  evidence  of  good  charac- 
ter should  not  be  disconnected  and  dissociated 
from  the  other  evidence  in  the  cause,  which 
may  be  so  clear  and  convincing  of  guilt  as  to 
render  of  little  or  no  avail  the  previous  good 
character  of  the  accused.  The  Jury  should  be 
left  free  to  form  their  conclusions  upon  the 
whole  evidence.  Goldsmith  v.  State  (Ala.) 
16  South.  833,  and  authorities  cited.  The 
fourth  charge  requested  by  the  defendant  was 
free  from  the  infirmities  which  vitiated  in- 
structions in  reference  to  good  character  In 
numerous  cases  referred  to  In  Goldsmith's 
Case,  and  ought  to  have  been  given. 

The  "legal  presumption  of  innocence  is  to  be 
regarded  by  the  jury,  in  every  case,  as  mat- 
ter of  evidence,  to  the  benefit  of  which  the 
party  Is  entitled."  1  Greenl.  Ev.  5  84.  And, 
as  matter  of  evidence,  the  presumption  at- 
tends the  accused  until  his  guilt  Is,  by  the  evi- 
dence, placed  beyond  a  reasonable  doubt. 
Coffin  v.  U.  S.,  166  U:  S.  432,  15  Sup.  Ct.  394. 
The  eighth  Instruction  requested  by  the  de- 
fendant was  Intended  to  affirm  this  proposition, 
and,  if  it  had  not  affirmed  that  the  Intent  of 
the  defendant  must  have  been  to  appropriate 
the  corn  to  his  own  use,  there  would  have 
been  error  in  its  refusal.  The  intent  to  ap- 
propriate to  one's  own  use  is  not  of  necessity 
the  criminating  intent  of  the  offense,  for  in- 
tent to  deprive  the  true  owner  of  his  property 
is  as  criminating. 

For  the  errors  we  have  pointed  out  the 
judgment  must  be  reversed,  and  the  cause 
remanded. 


SAMPSON  v.  STATE. 
(Supreme  Conn,  of  Alabama.    June  20,  1895.) 
Illegal  Sale  of  Liquokb — Verdict. 

Under  Code  1686,  5  3892.  providing  that 
one  carrying  on  a  business  without  taking  out 
the  statutory  license  must  be  fined  three  times 
the  amount  of  tbe  state  license,  a  verdict,  on 
a  trial  for  selling  malt  liquors  without  a  license, 
which  finds  defendant  guilty,  and  assesses  his 
fine  at  $375,  is  sufficiently  definite,  where  a  deal- 
Digitized  by  Google 


208  SOUTHERN  REPORTER,  Vol.  18.  (Ala. 


er  in  malt  liquors  must  pay  a  state  license  of 
$125,  while  a  dealer  in  lager  beer  is  required  to 
pay  only  one-third  of  such  license. 

Appeal  from  circuit  court,  Marshall  county; 
J.  A.  Bllbro,  Judge. 

William  Sampson  was  convicted  of  selling 
liquor  without  a  license,  and  appeals.  Af- 
firmed. 

O.  D.  Street,  for  appellant  Wm.  C.  FlttB, 
Atty.  Gen.,  for  the  State. 

HEAD,  J.  The  Indictment  in  this  case 
-charges  that  the  defendant  engaged  In,  or 
carried  on,  the  business  of  a  retail  dealer 
in  spirituous,  vinous,  or  malt  liquors,  at  a 
place  not  in  any  city,  town,  or  village,  with- 
out a  license,  and  contrary  to  law.  On  this 
Indictment  the  jury  rendered  the  following 
verdict:  "We,  the  Jury,  find  the  defendant 
guilty  as  charged  in  the  indictment,  and  as- 
sess his  fine  at  $375.00."  The  appellant  mov- 
ed the  trial  court  to  arrest  the  Judgment,  and 
assigned  the  following  grounds:  "(1)  The  in- 
dictment charges,  in  the  disjunctive,  two  or 
more  offenses,  and  the  verdict  of  the  jury  is  a 
general  finding  of  guilty  as  charged  in  the 
Indictment.  (2)  The  verdict  fails  to  show 
what  offense  the  Jury  found  the  defendant 
guilty  of.  (3)  The  verdict  is  insufficient  to 
uphold  a  Judgment  of  conviction,  In  this: 
The  finding  of  the  Jury  is  general,— 'Guilty 
as  charged  in  the  indictment,'— without  spec- 
ifying which  offense  they  found  him  guilty 
of,  while  the  indictment  charges  more  than 
one  offense,  the  punishments  of  which  are 
different."  The  court  overruled  the  motion, 
and  its  ruling  is  assigned  as  error. 

Section  629,  subd.  3,  Code  1880,  provides 
that  the  state  license  for  retailing  spirituous, 
vinous,  or  malt  liquors  in  any  city,  town,  vil- 
lage, or  any  other  place  of  less  than  1,000 
inhabitants  shall  be  $125,  but  that  dealers 
in  lager  beer,  exclusively,  shall  be  charged 
one-fourth  of  the  above  rates.  Section  3892, 
Id.,  provides  that  any  person  who,  after  the 
15th  day  of  January  In  any  year,  engages  in 
or  carries  on  any  business  for  which  a  li- 
cense is  required,  without  having  taken  out 
such  license,  must,  on  conviction,  be  fined 
three  times  the  amount  of  the  state  license. 
The  fine,  then,  for  engaging  in  or  carrying 
on  the  business  of  a  retail  dealer  in  vinous, 
spirituous,  or  malt  liquors,  otherwise  than 
as  a  dealer  in  lager  beer  exclusively,  is  fixed 
at  $375  (three  times  state  license),  while 
the  fine  for  dealing  in  lager  beer,  exclusively, 
is  fixed  at  $125  (three  times  state  license). 
The  verdict  shows,  then,  with  sufficient  cer- 
tainty, the  offense  of  which  the  Jury  found 
the  defendant  guilty.  Davis  v.  State,  52 
Ala.  357.  "Malt  liquor"  is  a  broader  term 
than  "lager  beer,"  and  includes  other  bever- 
ages, as  ale  and  porter.  The  fine  for  dealing 
In  either  of  the  latter  two  liquors  without  a 
license  would  be  $375.  To  charge  a  person, 
then,  with  engaging  In  or  carrying  on  the 
business  of  a  retail  dealer  in  malt  liquors  Is 
not  the  same  thing  as  to  charge  him  with 


dealing  In  lager  beer,  exclusively.  Conced- 
ing that,  under  the  indictment  in  this  case, 
the  defendant  could  have  been  convicted  of 
dealing  in  lager  beer,  exclusively,  the  tine 
for  that  offense  is  absolutely  fixed  by  law, 
and,  when  assessed  by  the  jury,  would  indi- 
cate with  as  much  certainty  the  finding  of 
the  jury  on  the  facts  as  if  they  had  made  a 
special  finding.  It  is  conceded  by  appellant 
that  it  is  not  necessary  that  the  jury  should 
express,  ipsissimls  verbis,  the  offense  of 
which  they  find  the  defendant  guilty,  and 
that  if  the  duty  of  fixing  the  punishment  for 
the  offense  charged  rests  with  the  jury,  and, 
in  discharge  of  their  legal  duty,  they  fix  by 
their  verdict  a  punishment  appropriate  to 
only  one  of  the  offenses  charged,  this  is 
equivalent  to  an  express  finding  that  the  de- 
fendant is  guilty  of  that  particular  offense. 
The  principle  is  decided  in  Davis'  Case,  52 
Ala.  357.  Section  4385,  Code  1886,  authorizes 
the  Joinder,  in  the  same  count,  of  offenses 
which  at  common  law  could  only  be  joined 
in  separate  counts.  See  cases  cited  in  note 
to  section  4385.  The  decisions  there  as  to 
general  verdicts,  where  the  Indictment  con- 
tains two  or  more  counts,  are  applicable  to 
this  case.  In  Cawley's  Case,  37  Ala.  152, 
the  following  language  is  used:  "After  au 
elaborate  *nd  careful  review  of  the  authori- 
ties, we  feel  safe  in  announcing  the  conclu- 
sion that  two  offenses,  committed  by  the 
same  persons,  may  be  Included  In  the  same 
Indictment,  where  they  are  of  the  same  gen- 
eral nature,  and  belong  to  the  same  family 
of  crimes,  and  where  the  mode  of  trial  and 
nature  of  punishment  are  also  the  same; 
and  also  that  a  general  verdict  of  guilty, 
where  such  offenses  are  joined,  is  no  ground 
for  an  arrest  of  judgment,  or  of  error,  when 
the  sentence  pronounced  does  not  Impose  a 
greater  punishment  than  is  prescribed  for 
one  offense."  See,  also,  Johnson's  Case,  29 
Ala.  62;  1  Brick.  Dig.  p.  500;  Johnson's 
Case.  50  Ala.  456;  Mooney's  Case,  8  Ala.  328: 
Ward's  Case,  22  Ala.  16;  Wooster's  Case,  55 
Ala.  217;  1  Blsh.  Or.  Proc.  (3d  Ed.)  §§  450-453, 
inclusive.  We  have  carefully  examined  the 
authorities  cited  by  appellant,  and  find  them 
not  Inconsistent  with  the  views  herein  ex- 
pressed. 

The  only  other  question,  raised  for  the  first 
time  in  this  court.  Is  on  the  organization  of 
the  grand  Jury.  It  appears  from  the  record 
that  Anderson  J.  Job  was  drawn  and  sum- 
moned as  a  grand  juror,  and  Andrew  J.  Job 
was  impaneled  as  a  grand  juror,  and  par- 
ticipated in  the  finding  of  the  indictment. 
Section  4445,  Code  1886,  provides  that  no  ob- 
jection can  be  taken  to  an  indictment,  by 
plea  in  abatement,  or  otherwise,  on  the 
ground  that  any  member  of  the  grand  Jury 
was  not  legally  qualified,  or  that  the  grand 
jurors  were  not  legally  drawn  or  summoned, 
or  on  any  ground  going  to  the  formation  of 
the  grand  jury,  except  that  the  Jurors  were 
not  drawn  in  the  presence  of  the  officers 
designated  by  law.    See,  also,  section  4446. 
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See  cases  cited  In  note  to  section  4445;  also 
Cochran  v.  State,  89  Ala.  40, 8  South.  78;  Roe 
v.  State,  82  Ala.  68,  3  South.  2;  Harrington 
v.  State,  83  Ala,  9,  3  South.  425. 


AMNISTON  TRANSFER  CO.  T.  GTJRLEY. 

(Supreme  Court  of  Alabama.    Jone  20,  1895.) 

Expressman — Liability  fob  Loss  of  Baggage. 

An  expressman  who  agrees  to  carry  a 
trunk  to  a  depot,  to  be  taken  there  at  once,  for 
a  train  leaving  the  next  morning,  is  not  liable 
for  its  lost,  he  having  delivered  It  at  the  depot 
at  the  place  set  apart  for  such  baggage,  and 
called  the  attention  of  the  baggage  agent  there- 
to, and  told  him  to  whom  it  belonged,  and  on 
what  train  it  was  going. 

Appeal  from  city  court  of  Annlston;  James 
W.  Lapsley,  Judge. 

Action  by  S.  M.  Gurley  against  the  Annls- 
ton Transfer  Company  to  recover  for  loss 
of  a  trunk.  Judgment  for  plaintiff.  De- 
fendant appeals.  Reversed. 

The  evidence  was  practically  without  con- 
flict, and  showed  that  the  defendant  was  en- 
gaged, as  a  transfer  company,  In  the  busi- 
ness of  hauling  baggage  to  and  from  the  de- 
pot and  other  places  In  the  city  of  Annlston; 
that  R.  H.  Robinson,  a  son-in-law,  and  as 
agent,  of  the  plaintiff,  engaged  the  defend- 
ant to  haul  the  plaintiff's  trunk  from  Robin- 
son's house  to  the  Georgia  Pacific  Railroad 
depot  In  Annlston;  and  that  the  trunk  was 
delivered  to  the  driver  of  one  of  defend- 
ant's baggage  wagons,  and  was  carried  by 
the  driver  to  the  Georgia  Pacific  depot.  The 
cause  was  tried  by  the  court  without  the  In- 
tervention of  a  jury,  and,  upon  the  hearing 
of  all  the  evidence,  Judgment  was  rendered 
for  the  plaintiff. 

Knox,  Bowie  &  Pel  ham,  for  appellant 
Methvin  &  Kelly,  for  appellee. 

HEAD,  J.  We  are  satisfied,  from  the  tes- 
timony, which  Is  practically  without  dispute 
on  this  point,  that  the  contract  between  the 
parties  was  that  the  defendant  company 
should  carry  the  plaintiff's  trunk  to  the  de- 
pot, and  deliver  It  there  to  the  baggage  agent 
of  the  railroad  company.  The  plaintiff  her- 
self testified  that  the  trunk  was  delivered  to 
the  defendant's  driver,  "to  be  deposited  In 
the  baggage  room  of  the  Ga,  Pacific  R.  R"; 
and  her  son-in-law,  Robinson,  who  acted  for 
■tier,  says  he  informed  the  defendant's  gen- 
eral manager  that  he  wanted  the  trunk  car- 
ried to  the  Georgia  Pacific  depot,  and,  fur- 
thermore, that,  when  he  accompanied  the 
plaintiff  to  the  train,  the  next  morning,  he 
inquired  for  the  trunk  of  the  baggage  agent 
of  the  Georgia  Pacific  Railroad,  at  the  de- 
pot in  Annlston  where  he  had  ordered  the 
trunk  to  be  taken.  We  have  only  to  decide 
whether  the  defendant  performed  that  con- 
tract; and  we  are  clearly  of  the  opinion  that 
it  did  perform  it  fully,  both  In  its  letter  and 
spirit  The  testimony  shows,  without  con- 
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nlct,  that  the  driver,  Joe  Lindsay,  Immedi- 
ately upon  receiving  the  trunk,  carried  It  to 
the  depot,  and  put  it-  on  the  covered  plat- 
form between  the  passenger  and  baggage  de- 
partments, in  front  of  the  door  of  the  bag- 
gage room,  at  the  place,  and  only  place,  set 
apart  and  especially  designated  by  the  bag- 
gage agent  for  the  deposit  of  baggage  to  be 
received  by  him  for  the  railroad,  and  where 
the  railroad  company  had,  for  a  long  time, 
been  accustomed  to  receive  baggage.  The 
driver,  Lindsay,  testifies  that  he  called  the 
attention  of  Crabtree,  the  agent,  to  the  trunk, 
telling  him  who  had  sent  it  to  the  train,  and 
when  it  was  going  off,  and  that  Crabtree 
said,  "All  right,"  or  something  of  that  sort 
It  is  true  that  Crabtree  testified  that  the 
trunk  was  not  delivered  to  him,  and  that  he 
did  not  receive  It  yet  on  cross-examination, 
he  shows,  by  stating  that  he  so  swears  be- 
cause he  did  not  check  the  trunk,  that  he 
was  merely  expressing  an  erroneous  legal 
conclusion.  His  further  statements  that 
"the  trunk  was  deposited  at  the  proper  place 
set  apart  and  designated  by  me,  as  the  rail- 
road company's  baggage  agent  for  the  de- 
livery of  baggage  to  me  as  baggage  agent, 
and  at  the  place  at  which  I  check  all  baggage, 
and  have  received  and  checked  all  baggage 
continuously  for  the  railroad  for  the  last 
three  years";  and  that  "when  Joe  Lindsay 
put  the  trunk  on  the  covered  platform,  near 
the  baggage-room  door,  he  called  my  atten- 
tion to  it,  and  told  me  whose  trunk  It  was, 
and  what  train  it  was  going  off  on.  I  do  not 
remember  what  reply  I  made  to  him,  but  I 
did  not  object  in  any  way  to  his  leaving  it 
there,"— leave  no  room  to  doubt  that  there 
was  a  good  delivery  to  and  acceptance  by 
him  of  the  trunk,  which  completed  the  per- 
formance of  the  defendant's  contract.  It 
was  expressly  made  known  and  understood, 
at  the  time  of  the  making  of  the  contract  of 
carriage,  that  the  trunk  could  not  be  carried 
the  next  morning  to  meet  the  8  o'clock  train, 
on  which  the  plaintiff  expected  to  take  pas- 
sage, for  the  reason  that  the  driver  had  to  go 
at  that  time  to  another  depot  to  take  the  mall; 
and,  in  view  of  this,  it  was  expressly  agreed 
that  he  should  go  at  once,  that  afternoon, 
and  take  the  trunk  to  the  depot.  The  Idea 
that,  after  then  taking  It  the  defendant  was 
to  keep  it  in  its  custody  until  the  next  morn- 
ing, and  then  deliver  it  to  the  plaintiff,  at  the 
depot,  when  she  was  ready  to  take  the  train, 
Is  expressly  excluded  by  the  very  fact  which 
rendered  necessary  its  immediate  carriage. 
The  plaintiff's  agent  and  witness,  Robinson, 
testifies  that  he  knew  the  defendant  bad  no 
place  to  store  baggage,  that  It  had  no  ware- 
house, and  that  storing  baggage  was  not  a 
part  of  Its  business,  so  that  we  are  con- 
vinced that  the  plaintiff  received  the  very 
performance  of  the  contract  which  the  par- 
ties understood  would  be  made.  Railroad 
Co.  v.  Wood,  66  Ala.  167.  This  case  Is  es- 
sentially unlike  that  of  Express  Co.  v.  Arm- 
stead,  50  Ala.  350,  relied  upon  by  appellee. 
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There,  the  express  company's  agent  knew 
that  the  railroad  agent  had  refused  to  al- 
low the  express  company  to  deposit  goods  In 
Its  depot  at  the  point  of  destination,  and  yet 
he  left  the  package  on  the  platform,  merely 
calling  the  attention  of  the  depot  agent  to 
it,  as  the  property  of  the  plaintiff.  The  rail- 
road agent  had  no  duty  to  perform  in  re- 
gard to  it,  and,  under  the  circumstances,  the 
action  of  the  expressman  was  held  to  be 
gross  carelessness,  entitling  plaintiff  to  re- 
coyer  for  the  loss.  The  loss  of  the  trunk 
In  this  case  cannot  be  attributed  to  any  fault 
of  the  defendant.  The  plaintiff  was  not  en- 
titled to  recover,  and  hence  the  Judgment  of 
the  city  court  must  be  reversed,  and  a  judg- 
ment here  rendered  for  the  defendant  Re- 
versed and  rendered. 


TURNER  v.  TURNER  et  al. 
(Supreme  Court  of  Alabama.    June  20,  1896.) 
Homestead— Betting  Aside  to  Widow. 

1.  Under  Code  1886,  8§  2507,  2543,  exempt- 
ing from  administration,  in  favor  of  the  widow, 
"the  homestead  with  the  improvements,"  not  ex- 
ceeding the  statutory  limft  as  to  area  and  value, 
and  section  2550,  providing  for  the  appraisement 
of  "the  homestead  of  the  decedent,  occupied  by 
him  at  the  *ime  of  his  death  or  to  which  ne  was 
then  entitled,"  a  building  not  occupied  by  de- 
ceased, but  rented  oy  him,  cannot  be  set  aside 
to  the  widow,  except  where  deceased  at  his 
death  had  no  homestead  (section  2554),  or  where 
he  had  temporarily  left  it.  and  filed  a  declara- 
tion of  claim  of  homestead,  as  provided  by  sec- 
tion 2539. 

2.  A  building  built  for.  adapted  to,  and  used 
as  an  hotel  cannot  be  claimed  as  a  homestead, 
even  though  the  owner  resides  therein  aa  an  in- 
cident to  his  business. 

Appeal  from  probate  court,  Cleburne  coun- 
ty; S.  P.  Baker,  Judge. 

Nancy  Turner,  the  widow  of  L.  M.  Turner, 
deceased,  filed  her  application  in  the  probate 
court  of  Cleburne  county  to  have  set  apart  to 
her,  as  exempt  from  administration,  a  home- 
stead in  the  lands  of  which  her  husband  died 
seised.  Commissioners  were  appointed,  and 
their  report,  setting  apart  an  hotel  as  a  part  of 
his  homestead  as  exempt  to  the  widow,  was 
excepted  to  by  the  heirs  of  the  said  L.  M. 
Turner,  deceased,  and  a  contest  was  there- 
upon instituted.  This  contest  was  sustained 
by  the  court,  and  the  report  of  the  commis- 
sioners was  set  aside.  The  widow  appeals 
from  the  decree  of  the  probate  court  setting 
aside  the  report  of  the  commissioners.  Af- 
firmed. 

Aiken  &  Burton,  for  apnellant  Merrill  & 
Bridges,  for  appellees. 

HEAD,  J.  The  appeal  is  prosecuted  from  a 
decree  of  the  probate  court  setting  aside  the 
report  of  commissioners  appointed  to  allot 
the  homestead  exemption  to  the  widow  of  L. 
M.  Turner,  deceased.  The  sole  question  pre- 
sented by  the  record  Is  whether  that  portion 
of  the  property  of  the  deceased  husband,  own- 
ed at  the  time  of  his  death,  upon  which  is  lo- 


cated the  hotel,  was  a  part  of  his  homestead, 
and  as  such  exempt  from  administration,  in 
favor  of  the  widow.  The  facts  are  that  the 
decedent  resided  at  the  time  of  his  death  up- 
on property  owned  by  him,  situated  on  the 
west  side  of  Oxford  street.  In  the  town  of 
Edwardsville,  and  he  had,  with  the  exception 
of  two  brief  Intervals,  resided  there  for  many 
years  prior  to  his  death.  Across  the  street 
from  his  dwelling,  in  a  different  square,  was 
the  lot  with  the  hotel  building  thereon,  erect- 
ed by  one  Hogan,  which  property  the  dece- 
dent acquired.  He  had,  during  his  life,  occa- 
sionally taken  meals  at  the  hotel,  for  which 
he  paid  as  other  guests,  and  at  one  time  he 
boarded  there  about  six  months.  He  also 
stored  there  a  few  articles  of  furniture,  but, 
beyond  what  we  have  stated,  he  had  never  oc- 
cupied it.  On  the  contrary,  it  had  been  rent- 
ed to  tenants,  who  conducted  it  as  a  house  of 
public  entertainment;  and  one  Foster  was  In 
possession  of  it,  as  a  tenant,  when  Turner 
died.  The  home  place  of  the  decedent,  with 
its  yard,  stables,  garden,  and  grass  lot  for 
pasture,  seems  to  have  been  even  more  com- 
plete than  urban  homesteads  usually  are;  and 
the  hotel  property  in  no  way  contributed  to 
the  convenience  or  enjoyment  of  the  resi- 
dence, unless  the  use  of  the  rents  therefrom. 
In  the  support  of  his  family,  can  be  so  consid- 
ered. According  to  the  express  provisions  of 
sections  2507  and  2543  of  the  Code  of  1886. 
it  is  "the  homestead  with  the  improvements 
and  appurtenances,"  not  exceeding  the  statu- 
tory limit  as  to  area  and  value,  which  is  ex- 
empt from  administration,  in  favor  of  the 
widow  and  minor  children.  Additional  words 
of  description  are  used  by  section  2550,  which 
provides  for  the  appraisement  of  '•the  home- 
stead of  the  decedent,  occupied  by  him  at  the- 
tlrae  of  his  death  or  to  which  he  was  then 
entitled."  Construing  these  sections  togeth- 
er, and  with  reference  to  section  2539,  we  do 
not  doubt  that  actual  occupancy  of  the  proper- 
ty is  as  essential  to  a  valid  claim  of  home- 
stead exemption  In  this  state  as  it  ever  was. 
except  in  the  single  case  of  the  filing  of  a  dec- 
laration of  claim  to  a  homestead  exemption 
in  the  office  of  the  probate  judge,  upon  leav- 
ing the  homestead  temporarily,  or  a  leasing 
of  the  same.  "Homestead,"  ex  vi  termini, 
means  the  family  seat  or  mansion;  and  the 
change  of  verbiage  in  our  statute  by  the  codi- 
flers,  in  compiling  the  Code  of  1886,  whereby 
they  omitted  from  section  2507  the  phrase, 
"owned  and  occupied  by  any  resident  of  this 
state,"  was  not  Intended  to  affect  the  well- 
settled  rule  recognizing  actual  occupancy,  ex- 
cept in  the  single  case  stated,  as  an  essential 
condition  of  a  valid  homestead  exemption. 
Beard  v.  Johnson,  87  Ala.  729,  6  South.  383; 
Jaffrey  v.  McGough,  88  Ala.  648,  7  South.  333. 
And  It  is  to  the  case  of  temporary  leaving 
or  leasing,  supplemented  by  the  declaration 
filed  with  the  probate  Judge  as  provided  by 
section  2539,  that  the  words,  "or  to  which  be 
was  then  entitled,"  in  section  2550,  must  be 
referred.    We  do  not,  of  course,  overlook  the 
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case  provided  by  section  2544,  where  the  de- 
cedent, at  the  time  of  his  death,  had  no  home- 
stead; but  that  section  has  no  application 
here,  since  it  clearly  appears  that  the  dece- 
dent actually  had  and  occupied  a  homestead, 
which  was  exempt  under  the  law.  Nor  Is 
this  construction  at  all  in  conflict  with  Dlcus 
v.  Hall,  83  Ala.  159,  3  South.  239;  nor  with 
the  subsequent  case  of  Jaffrey  v.  McGough, 
88  Ala.  648,  7  South.  333,  recognizing  it  as 
correct;  nor  with  the  more  recent  case  of 
Hodges  v.  Winston,  95  Ala.  514,  11  South. 
200,  decided  upon  its  authority,  and  upon  a 
similar  state  of  facts.  These  cases  hold  that 
a  disconnected  tract,  not  contiguous  to  the 
tract  upon  which  the  dwelling  is  situated,  but 
bona  fide  and  habitually  used  as  a  part  of  it, 
may  by  such  use  become  impressed  with  the 
homestead  character,  notwithstanding  its  re- 
moteness or  separation  from  the  mansion 
house;  but  "this  ruling  has  not  been  extend- 
ed further  than  to  embrace  two  parcels,  al- 
ready used  and  appropriated  to  homestead 
purposes,  where  they  together  do  not  exceed 
the  statutory  area  and  valuation."  Jaffrey 
v.  McGough,  supra.  The  doctrine  of  those 
cases  is,  not  that  actual  occupancy  may  be 
dispensed  with,  in  cases  other  than  that  pro- 
vided for  by  section  2539,  but  that  the  con- 
nected use  of  the  two  disconnected  tracts,  un- 
der the  peculiar  circumstances  there  existing, 
constituted  occupancy  by  the  same  person  as 
one  and  the  same  homestead.  This  clearly 
appears  from  the  language  of  Stone,  O.  J.,  in 
Beard  v.  Johnson,  87  Ala.  729,  6  South.  383, 
where.  In  speaking  of  the  ruling  in  Dlcus  v. 
Hall,  supra,  he  says:  "The  only  question  was 
whether  the  detached  parcels  of  land,  collect- 
ively, not  in  excess  of  the  limit,  could  be  set 
apart  ss  exempt,  when  they  were  shown  to  hate 
been  owned  and  occupied  by  the  tame  person,  as 
one  and  the  »>itne  homettead,  and  direct  source  of 
family  support "  (Italics  ours.) 

It  is  argued  by  appellant's  counsel  that  the 
use  of  the  rents  from  the  hotel  for*  the  sup- 
port of  the  decedent's  family  constituted  such 
a  connected  use  of  the  disconnected  property 
as  to  Impress  the  latter  with  the  homestead 
character.  It  was  expressly  decided  In  Ras- 
ter t.  McWllliams,  41  Ala.  302,  that,  while 
the  renting  of  land  may  be  a  source  of  profit 
which  contributes  to  the  support  of  the  fami- 
ly, yet  that  Is  not  the  sort  of  use  Intended; 
the  statute  contemplating  the  use  of  the  thing, 
not  of  its  profits,  or  of  an  income  derived 
from  it  That  case  has  been  repeatedly  cited, 
and  Its  principle  reaffirmed,  in  our  subsequent 
decisions  (Murphy  v.  Hunt,  75  Ala.  438;  Leh- 
man v.  Bryan,  67  Ala.  558;  McOonnaughy 
v.  Baxter,  55  Ala.  379),  and  Is  conclusive 
against  the  correctness  of  appellant's  conten- 
tion. Our  rulings  are  In  accord  with  the  gen- 
eral run  of  authorities  elsewhere,  which  it 
would  serve  no  useful  purpose  to  cite.  We 
refer  merely  to  the  case  of  Semmes  v.  Wheat- 
ley  (Miss.)  7  South.  430,  decided  upon  sub- 
stantially the  same  leading  facts,  as  we  find 
in  the  present  record,  where  it  was  held  that 


stores,  owned  by  a  debtor,  across  a  public 
road  from  his  dwelling,  and  rented  to  ten- 
ants who  occupied  them,  formed  no  part  of 
the  homestead. 

There  Is  another  principle  equally  conclu- 
sive against  the  appellant.  As  we  said  in 
Garrett  v.  Jones,  95  Ala.  96,  10  South.  702, 
whether  a  house  and  lot  constitute  a  home- 
stead "depends  upon  the  character  of  the 
building,  and  the  uses  to  which  It  is  adapted 
and  to  which  it  was  devoted";  and  we  there 
declared  (following  the  case  of  Laughlin  v. 
Wright,  63  CaL  113,  and  other  authorities) 
that  "the  owner  of  an  hotel,  erected  for  and 
adapted  to  the  purposes  of  public  entertain- 
ment, would  not  have  homestead  therein, 
though  he  resided  there  with  his  family." 
The  proof  shows  that  the  building  situated 
on  what  is  called  the  "Hotel  Lot"  was  built 
for  an  hotel,  and  has  ever  since  been  used 
for  such  purpose.  If  the  decedent  had  resid- 
ed there,  and  had  conducted  the  business  for 
which  it  waa  intended,  with  his  residence 
therein  but  a  mere  Incident  to  the  business, 
it  would  not  have  been  his  exempt  homestead. 
It  would  be  very  strange,  indeed,  if  his  con- 
dition and  that  of  his  widow  should  be  more 
favorably  considered  when  the  business  was 
conducted  by  his  tenants,  and  he  had  a  com- 
plete home  place  elsewhere,  upon  which  he 
resided.  To  allow  the  hotel  property  to  be 
set  apart  to  the  widow  in  this  case  would  be 
to  extend  the  law,  by  construction  merely, 
far  beyond  anything  which  the  greatest  per- 
missible liberality  would  Justify.  The  decree 
of  the  probate  court,  being  in  accord  with 
these  views,  was  correct,  and  must  be  af- 
firmed. Affirmed. 


READ  et  ux.  t.  ROWAN. 

(Supreme  Court  of  Alabama.   June  20, 1895.) 

Mortgages  —  Foreclosure— Parties  -Guaraktt 
—Consideration — Wife's  Separate  Acknowl- 
edgment—Impeachment  by  Parol 

1.  Neither  the  heirs  nor  the  personal  rep- 
resentative of  the  trustee  named  In  a  deed  of 
trust  are  necessary  parties  to  a  bill  for  its  fore- 
closure. 

2.  The  grantor,  in  a  deed  of  trust,  of  lands 
constituting  a  part  of  his  deceased  father's  es- 
tate, of  which  he  is  executor,  and  belonging, 
under  the  will,  to  himself  and  his  brother,  given 
to  secure  an  advancement  of  funds  with  which 
to  purchase  his  brother's  interest,  and  also  to 
secure  open  accounts  with  the  cestui  que  trust 
against  himself  and  his  father,  and  for  future 
advances,  cannot  prevent  foreclosure,  on  the 
ground  that  the  obligation  created  was  within 
the  statute  of  frauds,  until  he  has  shown  that, 
there  were  no  assets  of  his  father's  estate  with 
which  to  pay  the  account  against  it  included  in 
the  loan  evidenced  by  the  note. 

3.  Where  it  is  shown  that  the  mortgagor 
and  his  wife,  having  had  the  papers  read  over 
to  them  by  their  own  attorney,  went,  together 
with  him,  to  th«  office  of  the  probate  judge,  for 
the  purpose  of  having  the  mortgage  executed, 
and  were  there  left  by  the  attorney,  alone  with 
the  judge,  after  the  latter  had  been  informed  of 
the  purpose  of  their  visit,  parol  evidence  is  not 
admissible  to  show  that  the  wife  was  not  ex- 
amined apart  from  her  husband,  or  otherwise. 
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Appeal  from  chancery  court,  Calhoun  coun- 
ty; S.  K.  McSpadden,  Chancellor. 

Bill  In  chancery  by  P.  Rowan  against 
Quitman  Read  and  wife  to  foreclose  a  deed 
of  trust  executed  by  them  to  L  L  Swan,  as 
trustee,  and  by  him  assigned  and  transferred 
to  complainant  The  relief  prayed  for  was 
awarded,  and  a  reference  ordered  before  the 
register  to  ascertain  the  amount  due  on  the 
mortgage;  and  from  this  respondents  appeal. 
Affirmed. 

It  was  alleged  in  the  bill  that  Quitman 
Read  and  wife,  on  July  10,  1800,  executed 
their  notes  to  Rowan,  Dean  &  Co.,  a  firm 
composed  of  W.  H.  Dean  and  Walter  Dean, 
evidencing  an  indebtedness  of  $3,000,  and  to 
secure  the  payment  of  said  notes,  Quitman 
Read  and  wife  executed  a  deed  of  trust  to 
I.  L.  Swann,  trustee,  conveying  certain  de- 
scribed lands;  that  these  notes  and  the  deed 
of  trust  had  been  assigned  and  transferred 
to  the  complainant,  P.  Rowan,  and  that  it 
was  for  the  foreclosure  of  said  deed  of  trust 
that  the  bill  was  filed.  At  the  time  of  the 
filing  of  the  bill,  the  trustee  named  in  said 
deed  of  trust  was  dead,  and  neither  his  per- 
sonal representative  nor  heirs  were  made 
parties  to  the  bill.  Quitman  Read  and  Mar- 
gie Read,  his  wife,  and  Walter  Dean  and  W. 
H.  Dean  were  made  parties  defendant  to 
said  bill.  The  bill  was  demurred  to  on  the 
ground  of  the  nonjoinder  of  the  trustee  nam- 
ed In  the  bill,  or  of  his  personal  representa- 
tive or  heirs.  This  demurrer  was  overruled. 
The  respondents  answered  said  bill,  and  set 
up  therein  the  statute  of  frauds,  and  want 
and  failure  of  consideration  for  the  notes,  and 
asserted  a  claim  of  homestead,  upon  prop- 
erly alleged  facts  of  residence  and  occupan- 
cy, to  a  part  of  the  land  described  in  the 
mortgage.  It  was  specifically  denied  In  said 
answer  that  Mrs.  Read,  the  wife  of  Quitman 
Read,  acknowledged  said  deed  of  trust  ac- 
cording to  the  statute,  so  as  to  convey  a 
homestead.  The  facts  pertaining  to  the  sev- 
eral defenses  are  sufficiently  stated  In  the 
opinion.  Upon  the  final  submission  of  the 
cause,  on  the  pleadings  and  proof,  the  chan- 
cellor decreed  that  the  complainant  was  en-  I 
titled  to  the  relief  prayed  for,  and  ordered 
a  reference  before  the  register  to  ascertain 
the  amount  due  upon  the  mortgage,  and  that 
the  same  be  foreclosed.  The  respondents 
appeal,  and  assign  as  error  the  decree  of  the 
chancellor  overruling  the  demurrer  to  the 
bill  and  the  final  decree. 

John  H.  Caldwell  and  Caldwell,  Johnston 
&  Acker,  for  appellants.  Stevenson  &  Agee 
and  S.  D.  G.  Brothers,  for  appellee. 

HARALSON,  J.  1.  As  appears  from  the 
bill,  I.  L.  Swan,  the  party  named  as  trustee 
in  the  deed  in  this  case,  was  dead  at  the 
time  the  bill  was  filed.  It  was  unnecessary 
to  make  his  personal  representative  or  heirs 
parties  defendant  to  the  bill.  Upon  his 
death,  the  trust  estate  did  not  descend  to 


his  heirs,  or  pass  to  bis  legal  representative. 
Code,  8  1848;  McDougald  v.  Carey,  38  Ala. 
320;  Sprague  v.  Tyson,  44  Ala.  341. 

2.  It  is  the  well-settled  rule,  that  a  prom- 
ise, verbal  or  written,  to  pay  the  debt  of 
another,  If  not  founded  on  a  precedent  lia- 
bility, or  a  new  consideration,  will  not  sup- 
port an  action;  that  when  the  promise  is 
simply  to  pay  the  debt  of  another,  such 
promise  is  not  binding  without  being  in 
writing,  based  on  a  consideration  expressed 
in  the  writing,  and  that  in  cases  where  the 
original  debt  is  extinguished,  or.  the  day  of 
its  payment  postponed,  either  expressly  or 
by  implication,  the  contract  is  a  new  substi- 
tutionary one,  and  is  binding.  Rutledge  v. 
Townsend,  38  Ala.  716;  Underwood  v.  Love- 
lace, 61  Ala.  157;  Dunbar  v.  Smith,  66  Ala. 
490;  Thornton  v.  Guice,  73  Ala.  322.  In 
Davidson  v.  Rothchild,  49  Ala.  109,  it  was 
held,  that  a  promissory  note  imports  a  con- 
sideration, and  when  "given  by  an  executor, 
administrator  or  guardian,  It  is  prima  facie 
evidence  of  assets,  because  assets  .are  pre- 
sumed to  be  the  consideration  upon  which 
a  promise  is  founded.  Between  the  original 
parties,  it  is  prima  facie  evidence  only;  and 
the  defendant  may  show  that,  in  fact,  there 
were  no  assets,  and  thus  defeat  a  recovery 
for  want  of  a  sufficient  consideration.  Edw. 
Bills  &  N.  p.  78.  On  proof  by  the  defendant 
that  the  note  was  given  "for  the  debts  of 
the  ward's  estate  and  also,  that  there  "were 
no  assets  of  the  ward's  estate  to  pay  it  (the 
plaintiff  being  the  administrator  of  the 
payee),  no  recovery  could  be  had,  on  the 
ground  of  a  want  of  consideration,  but  not 
because  the  note  was  void  by  the  statute  of 
frauds.  2  Williams,  Ex'rs  (Am.  Ed.,  with 
notes)  p.  1818;  Edw.  Bills  &  N.  supra;" 
Lehman  v.  Levy,  69  Ala.  51.  Now,  It  is 
shown  by  the  appellant,  defendant  below, 
that  his  father,  E.  T.  Read,  died  leaving  a 
will,  and  it  was  probated,  and  appellant  was 
appointed  executor  of  it  by  the  probate 
court  of  Calhoun  county;  that  the  estate 
was  in  process  of  administration  at  the  time 
of  the  execution  of  the  notes  and  mortgage 
sued  on,  and  that  the  lands  embraced  in  the 
mortgage  belonged  to  the  said  B.  T.  Read, 
at  the  time  of  his  death,  and  were  the  only 
lands  he  owned.  In  his  answer,  the  de- 
fendant states,  that  he  and  his  brother,  Dr. 
E.  T.  Read,  were  the  joint  owners  of  the 
lands,— Inherited  of  course  from  their  father;— 
that  he  had  purchased  from  his  said  brother, 
his  half  interest  in  said  lands,  and  was  in- 
debted to  bun  therefor,  in  the  sum  of  $2,- 
000,  and  he  made  application  to  Rowan. 
Dean  &  Co.  for  the  loan  of  $2,000  with 
which  to  meet  that  indebtedness,  which  they 
agreed  to  let  him  have,  and,  also,  the  fur- 
ther sum  of  $1,000  to  cover  an  open  account 
against  him,  held  by  said  firm,  a  part  of 
which  was  past  due,  and  a  part  that  would  be 
due  on  1st  of  January,  1891.  "and  for  any 
other  loans  or  advances  which  might  be 
made  to  respondent,  during  the  years  1890. 
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iS91  and  1892,  up  to  the  time  said  notes 
would  fall  due."  The  loan  was  accordingly 
made,  the  notes  and  mortgage  given  as  we 
find  them  In  the  transcript.  The  contention . 
on  the  part  of  appellee  is,  that  the  $1,000 
note  was  given  to  cover  an  indebtedness  of 
$415.29,  owing  on  an  open  account  by  ap- 
pellant to  the  firm  of  Rowan,  Dean  &  Co., 
and  an  open  account  of  appellant's  father, 
E.  T.  Read,  deceased,  for  $584.71,  each  of 
which  accounts  matured  on  the  1st  of  Jan- 
uary, 1891;  that  the  understanding  and 
agreement  between  appellant  and  Rowan, 
Dean  &  Co.  as  to  this  loan  was,  that  appel- 
lant was  to  assume  and  pay  the  indebted- 
ness of  his  deceased  father,  and  this  indebt- 
edness was  accordingly  included  in  the  $1,- 
000  note,  and  that  the  loan  of  the  $2,000, 
with  which  to  pay  for  said  land,  was  made 
on  the  condition  that  the  appellant  and  his 
wife  would  Join  in  a  deed  of  trust  on  said 
lands,  to  secure  $3,000,  embracing  said  $2,- 
000,  and  also  a  $1,000  note,  for  his  own  and 
bis  father's  indebtedness  to  said  firm.  We 
will  not  review  the  evidence  tending  to 
support  the  contentions  of  the  respective 
Iiarties.  The  notes  and  mortgage  imported 
a  consideration,  entitling  the  complainant  to 
a  decree,  unless  such  prima  facie  proof  was 
overcome  by  defendant,  showing  a  want  of 
consideration.  The  proof  on  the  part  of 
complainant,  consisted  of  his  own  deposi- 
tion and  that  of  Walter  Dean,  a  member  of 
the  firm  of  Rowan,  Dean  &  Co.,  who  nego- 
tiated the  transaction  with  defendant,  and 
fully  supports  the  case  as  made  by  the  com- 
plainant The  proof  on  the  part  of  defend- 
ant consisted  of  his  own  and  his  wife's  depo- 
sition, both  swearing  that  there  was  no 
agreement  on  their  part,  that  the  Indebted- 
ness of  E.  T.  Read,  deceased,  should  be  in- 
cluded in  the  $1,000  note.  On  this  evidence, 
the  chancellor  found  for  the  complainant, 
and  we  And  no  reasons  to  disturb  his  finding. 

There  was  no  proof  to  show,  that  the  estate 
of  said  E.  T.  Read  was  Insolvent,  but  it  is 
plainly  Inferable  it  was  solvent.  The  binds 
could  not  have  been  appropriated  in  the  man- 
ner they  were  by  defendant  and  his  brother, 
on  any  other  basis  than  the  solvency  of  the 
estate.  The  defendant  was  the  executor  of 
the  will  of  his  father,  from  whom  he  inherit- 
ed half  of  his  lands.  These  lands  were  bound 
for  the  debt  of  the  deceased  to  Rowan,  Dean 
k  Co.  In  the  absence  of  personal  assets  of  the 
estate  sufficient  to  pay  it  The  defendant 
had  purchased  his  brother's  half  interest  in 
them,  and  had  a  personal  Interest  to  pay  the 
debt  of  the  estate  to  said  firm.  In  one  sense, 
the  debt  was  his.  He  could  not  get  a  title  to. 
the  lands  free  from  their  liability  to  be  sold 
to  discbarge  said  debt  until  he  paid  It;  and 
having  paid  the  debt  the  correctness  of 
which  is  not  disputed,  the  amount  paid  would 
have  been  a  credit  to  him  as  executor  on  set- 
tlement. Until  the  defendant  showed,  there- 
fore, there  were  no  assets  of  his  father's  es- 
tate with  which  to  pay  the  amount  of  said 


debt  included  in  said  note,  he  could  not  de- 
feat a  recovery  on  the  ground  of  a  want  of 
consideration,  or  that  the  obligation  sued  on, 
was  within  the  statute  of  frauds. 

3.  The  case  breaks  down  also  on  the  other 
defense  set  up,— that  the  execution  of  said 
mortgage,  was  not  done  In  the  manner  re- 
quired by  statute,  to  convey  the  homestead. 
It  Is  not  denied  that  the  mortgage  on  Its  face 
is  executed  in  due,  legal  form,  but  the  defense 
is,  that  the  wife,  in  truth  and  in  fact,  did 
not  appear  before  the  Judge  of  probate  who 
certified  her  acknowledgment  and  separate 
examination.  There  is  not  a  single  fact  de- 
posed to,  tending  to  show  fraud  or  duress 
practiced  on  the  mortgagor  or  his  wife  in 
obtaining  their  signatures  to  or  acknowledg- 
ment of  the  conveyance.  They  do  not  dispute 
l  their  signatures.  The  papers  were  prepared 
and  read  over  to  them  by  their  own  attorney, 
He  and  they  went  together  to  the  courthouse, 
for  the  purpose  of  having  the  mortgage  exe- 
cuted. Then*  purpose  could  not  have  been 
less  than  to  have  it  properly  and  legally  exe- 
\  cuted.  They  both  say  the  mortgage  was  sign- 
ed by  them  in  a  room  in  the  courthouse  occu- 
pied by  the  clerk  of  the  probate  Judge.  The 
husband  testified  that  Col.  Caldwell,  their  at- 
torney, folded  the  mortgage  up.  after  it  was 
signed,  and  walked  out  of  th's  room,  into  the 
adjoining  one  occupied  by  Probate  Judge 
Crook,  and  the  defendant  and  his  wife  fol- 
lowed him  and  found  the  Judge  seated  at  a 
table,  using  a  typewriter,  when  Col.  Caldwell 
walked  up  to  the  table  and  said,  "Judge,  here 
are  those  papers,"  laying  them  down  on  the 
table,  and  Col.  Caldwell  soon  walked  out, 
leaving  the  defendant  and  wife  and  the  Judge 
alone  in  the  room.  They  both  proposed  to 
swear,  against  the  objection  of  the  complain- 
ant, that  the  Judge  did  not  examine  the  wife 
apart  from  her  husband  or  otherwise,  and 
that  neither  of  them  acknowledged  the  deed 
I  before  him.  This  evidence  shows,  that  the 
\  wife  appeared  before  the  Judge  for  the  pur- 
!  pose  of  acknowledging  her  signature  to  the 
I  mortgage,  and  that  the  Judge  had  the  mort- 
gage in  his  possession  to  be  acknowledged 
|  before  him  by  her.  The  attorney  had  evi- 
dently prepared  the  Judge  for  the  business, 
for  he  said,  "Judge,  here  are  those  papers," 
manifestly  reminding  him  of  a  previous  con- 
versation between  them  about  the  papers. 
'  This  case  then,  comes  up  to  the  rule,  that 
when  the  acknowledging  officer  has  Jurisdic- 
tion, which  is  acquired  by  having  the  party 
;  acknowledging  and  the  instrument  to  be  ac- 
knowledged before  him,  and  he  proceeds  to 
>  exercise  his  Jurisdiction,  the  certificate,  in  the 
absence  of  fraud  or  duress,  cannot  be  im- 
peached by  parol.  Mortgage  Co.  v.  James. 
(Ala.)  16  South.  887;  Grider  v.  Mortgage  Co.. 
99  Ala.  281,  12  South.  775;  Giddens  v.  Boil- 
ing, 99  Ala,  319,  13  South.  511.  The  fre- 
quency with  which  such  acknowledgments 
are  being  disputed,  for  the  purpose  of  in- 
validating mortpaRes  on  which  loans  of  mon- 
ey have  been  confessedly  obtained,  shows  the 
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value  and  Importance  of  the  stringency  of  the 
rule  as  we  have  laid  It  down.  The  best  way, 
where  the  husband  and  wife  would  not  con- 
vey their  homestead,  but  would  preserve  It 
intact  to  the  family,  Is  not  to  sign  any  con- 
veyance in  which  It  Is  included.  Affirmed. 


SAMPLE  et  al.  t.  REEDER  et  al. 
(Supreme  Court  of  Alabama.    June  20, 1895.) 

Adverse  Possession— What  Constitutes — 

evidence. 

1.  If,  during  the  time  throughout  which  pos- 
session by  one  claiming  under  an  administrator's 
sale  is  relied  upon  as  being  adverse,  he  has  ad- 
mitted that  he  bad  no  deed  to  the  land,  and 
could  give  none,  and  that  he  had  never  paid  the 
purchase  money,  his  possession  and  claim  of 
ownership  are  in  subserviency  to  the  title  which 
he  thus  recognized. 

2.  Leasing  part  of  the  land  in  controversy  to 
tenants  for  a  portion  of  the  period  daring  which 
possession  is  claimed  as  adverse,  and  cutting 
timber  and  firewood  thereon,  are  not  such  acts 
of  actual  occupation  as  will  convert  the  per- 
missive holding  of  a  vendee  in  possession  into 
one  of  actual  hostility. 

Appeal  from  circuit  court,  Lauderdale  coun- 
ty; H.  C.  Speake,  Judge. 

Action  under  the  statute,  by  M.  A.  Sample 
and  others  against  W.  L.  Reeder  and  others, 
to  recover  possession  of  real  property.  From 
a  judgment  below  for  defendants,  plaintiffs 
appeal.  Reversed. 

Paul  Hodges,  for  appellants.  Simpson  & 
Jones,  for  appellees. 

HEAD,  J.  Statutory  real  action  by  appel- 
lants, Sample  et  al.,  against  appellees,  Reed- 
er et  al.  Plaintiffs  are  the  heirs  of  Wiley  T. 
Hawkins,  who  died  In  1862,  owning  the  lands 
in  controversy.  Defendants  claim  under  an 
alleged  purchase  by  Henry  W.  McVay  from 
Henry  C.  Jones,  as  the  administrator  of  the 
estate  of  said  Wiley  T.  Hawkins,  deceased, 
In  October,  1807;  purchase  by  Wmiam  Hal- 
lerman  from  said  McVay,  in  1878;  deed  from 
Hallerman  and  wife  and  McVay  to  A.  G. 
Burnett  and  W.  L.  Reeder,  December  17, 
1880;  deed  from  Alice  G.  Burnett  and  A.  G. 
Burnett  to  three-fourths  interest  in  the  land, 
to  Lee  Howell,  December  28,  1887;  deed 
from  Lee  Howell  and  wife  and  W.  L.  Reed- 
er to  the  Lauderdale  Manufacturing  Com- 
pany, January  18,  1889;  and  deed  from  that 
company  to  defendants,  January  20,  1889. 
The  defendants  also  claimed  that  they,  and 
those  through  whom  they  claimed  to  have 
derived  title,  had  had  adverse  possession  of 
the  land  for  more  than  20  years  before  this 
suit  was  brought.  This  was  denied  by  the 
plaintiffs.  There  was  no  deed  produced  of 
Jones,  administrator  of  Hawkins,  to  McVay, 
nor  McVay  to  Hallerman.  What  evidence 
there  is  in  reference  to  these  two  alleged 
purchases  is,  for  the  most  part,  oral.  The 
plaintiffs,  after  making  out  title  in  them- 
selves as  the  heirs  at  law  of  Wiley  T.  Haw- 
kins, their  ancestor,  proceeded  further,  in 


anticipation,  and  introduced  a  petition  filed 
by  said  Jones,  as  administrator  of  said  Haw- 
kins, on  January  5, 1866,  in  the  probate  court 
of  Lauderdale  county,  wherein  the  lands  lay 
and  the  administration  was  pending,  for  an 
order  for  the  sale  of  these,  and  other  lands 
of  the  estate,  for  the  payment  of  debts,  al- 
leging the  insolvency  of  the  estate.  The  pe- 
tition was  set  down  for  hearing  by  the 
court,  as  the  record  shows,  on  January  31, 
1866;  but  it  does  not  appear  by  the  record 
that  any  further  action  was  ever  taken  up- 
on it  The  plaintiffs  then  Introduced  the 
testimony  of  four  witnesses  "showing,  or 
tending  to  show"  (as  the  bill  of  exceptions 
recites),  that  the  lands  in  controversy  were 
purchased  by  Henry  McVay  at  a  sale  made 
by  Henry  C.  Jones,  as  administrator  de  bonis 
non  of  the  estate  of  Wiley  T.  Hawkins,  in 
October  or  November,  1867;  that  said  Mc- 
Vay claimed  the  lands  under  such  purchase, 
and  that,  for  three  or  four  years  after  the 
sale,  be  had  tenants  on  the  land  In  section 
32,  and  the  part  that  had  been  cleared, 
fenced,  and  cultivated.  The  evidence  show- 
ed, without  conflict,  that  McVay  had  often 
stated,  within  20  years  after  his  alleged  pur- 
chase, and  within  the  same  period  before 
this  suit  was  brought,  that  he  had  no  deed 
to  the  land,  and  could  give  none;  that  he 
bad  never  paid  the  purchase  money,  and,  if 
the  land  was  sold,  the  administrator  would 
have  to  make  the  deed  These  declarations 
were  made  to  one  of  the  plaintiffs,  and  to 
parties  seeking  to  buy.  This  testimony  was, 
as  we  have  said,  Introduced  by  the  plain- 
tiffs. On  the  other  hand,  the  defendants  In- 
troduced the  administrator,  Henry  C.  Jones, 
as  a  witness,  and  his  testimony  tended  to 
show  affirmatively  that  he  made  no  such  sale, 
obtained  no  order  for  such  a  sale,  made  no 
report  of  a  sale,  received  no  purchase  mon- 
ey, obtained  no  order  to  make  a  conveyance, 
and  made  no  conveyance.  He  testified  that, 
personally,  he  knew  but  little  about  the  es- 
tate; that  the  estate  was  largely  indebted  to 
McVay,  and  be  thought  there  was  some  ar- 
rangement that  McVay  should  have  the  land 
for  the  debt  the  estate  owed  him.  The  de- 
fendants (we  assume,  for  we  are  without  a 
brief  in  their  behalf)  Invoke  the  doctrine  of 
prescription,  and  Insist  that,  after  the  lapse 
of  20  years  from  the  date  of  the  sale  by  the 
administrator  to  McVay  (upon  which  sale.  It 
seems,  they  rely,  notwithstanding  their  proof 
that  none  such  was  ever  had),  it  will  be  pre- 
sumed that  the  sale  was  duly  reported  and 
confirmed,  the  purchase  money  paid  and  re- 
ported, order  for  titles  made,  and  a  con- 
veyance executed;  and  they  claim,  upon  this 
presumption,  that  the  title  passed  to  Mc- 
Vay from  the  heirs  of  Wiley  T.  Hawkins. 
Whether  the  presumption  upon  which  the 
doctrine  of  prescription  rests,  In  the  ab- 
sence of  a  recognition,  within  the  20  years, 
in  opposition  to  it,  applies,  as  contended,  to 
cases  of  this  kind,  or  the  extent  to  which  it 
does  apply  (see  Collins  v.  Johnson,  57  Ala. 
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304,  par.  3,  and  Tayloe  v.  Dugger,  60  Ala. 
444,  447),  need  not  now  be  decided,  for  the 
role  is  uniform  that  if,  daring  the  time  re- 
Ued  on,  there  is  a  recognition  by  the  pur- 
chaser of  the  outstanding  title  of  the  vendor, 
and  an  acknowledgment  that  he  owes  the 
purchase  money, the  possession  and  claim  of 
ownership  continues  in  subserviency  to  that 
title.  In  sudh  case  the  presumption  which 
might  otherwise  arise  is  repelled.  Long  v. 
Parmer,  81  Ala.  384,  1  South.  900;  New- 
some  v.  Snow,  91  Ala.  641,  8  South.  377,  and 
many  other  cases  not  necessary  to  be  Cited. 
See  many  of  them  collected  in  3  Brick.  Dig. 
p.  17,  S  23;  1  Am.  &  Eng.  Enc.  Law.  229,  § 
6  et  seq.  We  have  seen  that  the  undisputed 
-evidence  shows  that  McVay  expressly  claim- 
ed under  and  in  subserviency  to  the  out- 
standing title,  and  in  recognition  that  he  still 
owed  the  purchase  money,  within  the  time 
essential  to  create  the  right  of  prescription 
relied  upon.  Thus  it  appears,  as  matter  of 
law,  that  McVay  never  acquired,  by  grant, 
the  title  of  the  heirs  of  Wiley  T.  Hawkins. 

Title  by  adverse  possession  of  the  defend- 
ants and  those  through  whom  they  claim  is 
relied  upon.  The  only  actual  occupation  of 
the  lands  of  which  the  record  furnishes  any 
evidence  was  by  McVay  and  Hallerman. 
For  two  reasons,  McVay's  possession 
amounts  to  nothing,  for  the  purposes  of  this 
defense:  (1)  As  above  stated,  his  possession 
was  in  its  nature  permissive.  (2)  He  never 
had  actual  possession,  except  that,  for  three 
or  four  years  after  he  bought,  he  had  some 
tenants  on  a  part  of  the  land  in  section  32; 
and  the  bill  of  exceptions  vaguely  recites  that 
there  was  evidence  tending  to  show  the  cut- 
ting of  firewood  and  rails  by  Hallerman  and 
McVay  on  the  land  in  section  32,  but  no  evi- 
dence as  to  the  cutting  of  timber  on  the  40 
acres  in  section  5.  To  what  extent  and  how 
long  continued  the  cutting  was,  the  defend- 
ants have  not  shown.  If  such  acts  had  been 
shown  to  have  been  of  such  character  as 
to  constitute  actual  possession,  and  that  they 
continued  for  10  years,  yet  they  were  only 
such  acts  as  a  vendee  in  possession  may 
perform  consistently  with  his  recognition  of 
title  in  his  vendor,  and  subserviency  to  that 
title.  Such  a  vendee  in  possession,  so  hold- 
ing, must  do  more  than  perform  the  usual 
acts  of  ownership,  in  order  to  set  in  opera- 
tion the  statute  of  limitations  in  his  behalf. 
He  must  convert  his  permissive  holding  Into 
one  of  actual  hostility  by  an  open  repudia- 
tion of  the  title,  actual  notice  of  which  is 
carried  home  to  him  by  whose  permission 
his  possession  began  and  was  continued. 
Authorities  supra.  So  much  as  to  McVay's 
supposed  adverse  possession.  If  it  be  con- 
ceded that  Hallerman'8  possession  was  of 
that  actual,  open,  and  continuous  adverse 
character  essential  to  give  title  by  posses- 
sion, it  continued  for  only  about  8  years, 
viz.  from  1878  to  1886.  As  we  have  said, 
there  is  no  evidence  of  possession  on  the 
part  of  any  one  else,  and  the  defense  of 


title  under  the  statute  of  limitations  of  10 
years  consequently  fails.  The  plaintiffs 
were  entitled  to  the  general  affirmative 
charge  In  their  favor,  and,  this  being  so,  we 
deem  it  unnecessary  to  pass  on  the  several 
special  charges  given  and  refused.  The 
court  will  understand,  from  what  we  have 
said,  which  of  them  were  improper. 

Much  of  the  testimony  admitted  against 
the  objection  of  the  plaintiffs  was  immate- 
rial and  improper.  The  views  we  have  tak- 
en of  the  case  will  enable  the  court  to  de- 
termine what  portions  of  such  evidence 
ought  to  have  been  rejected.  Reversed  and 
remanded. 


C.  AULTMAN  &  CO.  v.  FLETCHER, 
(Supreme  Court  of  Alabama.    June  20,  1895.) 
Statotk  of  Frauds  —  Agreement  to  Pat  D«BT 
OF  Axother- Novation—  Discharge 
of  Debt. 

1.  An  agreement  by  defendant,  assented  to 
by  W.,  that,  if  plaintiff  would  sell  a  sawmill  to 
W.,  defendant  would  pay  to  plaintiff  whatever 
should  be  coming  to  W.  for  sawing  thereafter 
to  be  done  by  W.  for  defendant,— it  being  stip- 
ulated in  the  sale  that  W.  should  be  credited 
with  "whatever  would  be  coming  to  him," — is 
not  an  agreement  to  pay  the  debt  of  another, 
but  an  agreement  to  pay  one's  own  debt  in  a 
particular  manner. 

2.  One  is  not  relieved  from  his  agreement 
(made  with  the  assent  of  the  purchaser  of  a  ma- 
chine, and  as  part  of  the  contract  of  sale)  to  pay 
what  he  owed  the  purchaser  to  the  seller  by  rea- 
son of  the  fact  that  the  seller,  by  agreement 
with  the  purchaser,  retook  the  machine  at  a 
less  valuation  than  it  had  been  sold  for,  credit- 
ing the  amonnt  cn  the  debt 

Appeal  from  circuit  court,  Madison  county; 
H.  C.  Speake,  Judge. 

Action  by  C.  Aultman  &  Co.  against  R.  M. 
Fletcher.  Judgment  for  defendant  Plaintiff 
appeals.  Reversed. 

This  action  was  brought  by  the  appellant, 
C.  Aultman  &  Co.,  a  corporation,  against  the 
appellee,  R.  M.  Fletcher.  The  defendant 
pleaded  the  general  issue  and  the  statute  of 
frauds.  The  uncontroverted  evidence  show- 
ed: That  In  the  fall  of  1882  plaintiff's  agent 
was  approached  by  one  J.  G.  Williams,  to 
sell  him  (Williams)  a  sawmill  and  engine. 
That  plaintiff '8  agent  refused  to  do  so  at 
first,  but  afterwards  went  to  Madison,  at 
Williams'  request,  and  there  had  a  conversa- 
tion with  Williams  and  defendant  in  regard 
to  the  purchase  of  said  engine  and  mill.  Wil- 
liams offered  to  give  plaintiffs,  as  security, 
a  mortgage  on  another  mill;  and  the  defend- 
ant said  that  he  had  a  good  deal  of  timber  he 
wanted  sawed  up,  and  that  he  would  be  able 
to  give  Williams  about  $500  worth  of  sawing, 
and  that  if  Jones  (plaintiff's  agent)  would 
let  Williams  have  the  mill  and  engine,  he 
(defendant)  would  give  Williams  a  large 
amount  of  timber  to  saw,  and  would  pay  to 
plaintiff  whatever  amount  would  be  coming 
to  Williams  for  the  sawing.  That  Williams 
assented  to  this,  and  Jones  agreed  to  let  him 
have  the  mill  and  engine  in  consideration  o# 


Digitized  by  Google 


216 


SOUTHERN  REPORTER,  Vol.  18. 


(A*. 


$2,000,  which  was  to  be  secured  by  a  mort- 
gage on  the  engine  and  mill  and  another  en- 
gine. Plaintiff  also  took  four  notes  from 
Williams,  each  for  $500,  by  which  tide  to  the 
engine  and  sawmill  was  retained  in  plaintiff 
until  they  were  paid.  That  it  was  the  dis- 
tinct understanding  that  Williams  should  be 
credited,  on  his  debt  to  plaintiff,  with  what- 
ever amount  would  be  coming  to  him  for  the 
sawing  he  should  do  for  Fletcher.  That 
plaintiff  refused  to  sell  said  Williams  the  ma- 
chinery until  Fletcher  promised  to  give  the 
sawing  to  Williams,  and  pay  the  price  for 
the  sawing  to  C.  Aultman  &  Co.,  and  that 
it  was  in  consideration  of  this  promise  and 
agreement  of  appellee  that  plaintiff  finally 
let  Williams  have  the  mill  and  engine,  which 
were  put  up  on  Fletcher's  land,  and  did  a 
large  amount  of  sawing  for  him.  After  the 
sawing  was  done  there  was  a  dispute  be- 
tween Fletcher  and  Williams  as  to  how  much 
was  dne  for  It;  and  Fletcher,  on  several 
occasions,  admitted  that  he  was  to  pay  to 
plaintiff  whatever  amount  was  due,  and  on 
one  occasion  offered  to  pay  $200,  which  offer 
was  declined.  Fletcher  never  denied  at  any 
time,  either  before  or  after  the  sawing  was 
done,  that  he  was  to  pay  C.  Aultman  &  Co. 
the  amount  which  he  was  owing  Williams  for 
sawing  the  timber,  but  the  only  controversy 
between  the  parties  was  as  to  what  amount 
was  actually  due.  Fletcher  filed  a  paper  In 
this  case,  which  was  sworn  to.  In  which  he 
admitted  that  he  owed  the  sum  of  $325,  with 
Interest  from  December  15, 1883,  for  the  saw- 
ing done  by  Williams,  and  stated  that  he  did 
not  know  whether  to  pay  said  sum  to  C. 
Aultman  &  Co.,  or  to  Wise,  Hertzler  &  Co., 
to  whom  the  accounts  of  Williams  had  been 
transferred.  After  Williams  failed  to  pay 
for  said  engine  and  sawmill  and  the  other  en- 
gine, on  which  plaintiff  took  a  mortgage, 
plaintiff  took  them  back,  at  the  value  of  $1,- 
350  or  $1,500,  which  was  credited  on  the 
notes.  The  defendant  introduced  no  testi- 
mony on  the  trial  of  the  cause.  After  the 
Introduction  of  the  plaintiff's  evidence  the 
court,  at  the  request  of  the  defendant,  gave 
the  general  affirmative  charge  In  his  behalf. 
There  was  judgment  for  the  defendant,  and 
the  plaintiff  appeals,  and  assigns  as  error  the 
giving  of  the  general  affirmative  charge  in 
favor  of  the  defendant. 

Humes,  Sheffey  &  Speake,  for  appellant 
William  Richardson,  for  appellee. 

HEAD,  J.  The  action  of  the  circuit  court 
In  giving  the  affirmative  charge  for  the  de- 
fendant is  sought  to  be  maintained  here  up- 
on the  ground  that  the  statute  of  frauds  con- 
stituted a  bar  to  the  action.  A  review  of  this 
ruling  will  necessitate  a  consideration  of  the 
various  phases  of  the  evidence,  and  the  appli- 
cation of  the  proper  principles  of  law  thereto; 
and  If  it  be  ascertained  that  there  was  any  as- 
pect of  the  case  In  which  the  plaintiff  was  en- 
titled to  recover,  If  the  jury  believed  the  evi- 
dence tending  to  support  It,  then  it  will  fol- 


low that  the  court  erred  In  giving  the  general 
charge  for  the  defendant 

The  debt  of  Williams,  which  It  is  supposed 
the  defendant  promised  to  pay,  was  for 
$2,000,— the  purchase  price  of  the  machinery, 
—and  was  evidenced  by  four  notes.  It  ap- 
pears, however,  from  the  undisputed  testi- 
mony, that  the  defendant  did  not  directly  or 
indirectly,  promise  to  pay  those  notes,  or  the 
debt  for  which  they  were  taken,  or  any  part 
thereof.  His  agreement  made  with  the  full 
consent  and  concurrence  of  Williams,  the  ven- 
dee, was  to  pay  the  plaintiff  whatever  in- 
debtedness of  hiB  own  should  accrue  on  ac- 
count of  the  sawing  of  timber  which  it  was 
contemplated  Williams  should  do  for  the  de- 
fendant and  which  he  afterwards  actually 
did  for  him.  This  was  in  no  sense  a  prom- 
ise to  answer  for  the  debt  of  another,  but 
simply  a  promise  by  the  defendant  to  pay 
his  own  debt  in  a  particular  way.  To  such 
a  case  the  statute  of  frauds  has  no  applica- 
tion. Woodruff  v.  Scaife,  88  Ala.  152,  3 
South.  811.  "The  statute  of  frauds  was  not 
enacted  to  protect  persons  against  the  pay- 
ment of  their  own  debts,  but  the  debts  of 
others."  Files  v.  McLeod,  14  Ala.  611.  It 
Is  true  that  no  action  could  have  been  main- 
tained upon  the  promise  of  the  defendant 
until  Williams  carried  out  iiis  agreement  to 
do  the  sawing;  yet  when  that  was  done  the 
defendant's  promise  became  capable  of  le- 
gal enforcement  at  the  suit  of  the  plaintiff. 
It  having  been  a  part  and  parcel  of  the  con- 
tract by  which  Williams  did  the  sawing  that 
the  compensation  therefor  should  be  paid, 
not  to  him,  from  whom  the  consideration 
moved,  but  to  the  plaintiff,  there  was  a  pres- 
ent moving  consideration  of  value,  which 
took  the  case  without  the  influence  of  the 
statute  of  frauds.  Coleman  v.  Hatcher,  77 
Ala.  221. 

There  was  another  provision  of  the  trilat- 
eral agreement  made  at  the  time  of  the  sale 
of  the  machinery  which  must  not  be  over- 
looked. The  witness  Jones,  who  represent- 
ed the  plaintiff  In  the  transaction,  testified 
that  the  sale  was  made  "with  the  distinct 
understanding  that  Williams  should  be  cred- 
ited on  said  debt  with  whatever  sum  would 
be  coming  to  him  for  the  sawing  he  should 
do  for  Fletcher."  It  will  be  observed  that 
It  Is  not  stated  that  Williams  should  be  cred- 
ited with  what  Fletcher  should  actually  pay 
the  plaintiff,  but  with  "whatever  would  be 
coming  to  him  for  the  sawing  he  should  do"; 
the  words,  "whatever  would  be  coming  to 
him,"  meaning  simply  the  amount  that  would 
be  due.  Under  this  stipulation,  the  reduc- 
tion of  the  debt  Williams  owed  the  plaintiff, 
to  the  extent  of  the  sawing  he  did  for  the  de- 
fendant, would  not  depend  upon  the  actual 
payment  by  the  defendant  to  the  plaintiff 
of  the  amount;  but  upon  the  performance 
by  WilliamB  of  his  part  of  the  agreement, 
and  so  soon  as  be  did  the  sawing  for  Fletch- 
er, his  debt  became,  pro  tanto,  extinguished, 
and  the  obligation  of  Fletcher  to  the  pin  in- 
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tiff,  by  way  of  novation,  to  that  extent,  sub- 
stituted in  its  stead.  "None  of  the  courts 
raise  any  controversy  about  these  cases, 
where  the  original  debtor  is  discharged  and 
the  debt  released,  and  a  new  debt  and  debtor 
substituted  in  their  stead,  by  a  contract  In 
the  nature  of  novation.  This  class  of  cases 
is  universally  excepted  from  the  influence  of 
the  statute  of  frauds."  Westmorelana  v. 
Porter,  75  Ala.  462.  A  careful  examination 
of  the  facts  and  the  points  actually  decided 
in  Clark  v.  Jones,  86  Ala.  127,  4  South.  771, 
will  disclose  that  there  is  nothing  therein 
in  conflict  with  the  views  we  have  above 
expressed.  In  that  very  case,  Olopton,  J., 
says:  "A  party  may  make  a  valid  oral  con- 
tract, which  operates  to  create  a  new  debt 
of  his  own,  if  founded  on  a  new  considera- 
tion, though  the  effect  of  the  payment  is  to 
pay  another  debt.  In  order,  however,  to 
have  this  effect,  the  essence  of  the  new  un- 
dertaking must  be  the  payment  of  the  prom- 
isor's own  debt  by  paying  the  debt  of  an- 
other." We  are  dearly  of  the  opinion  that 
the  statute  of  frauds  constituted  no  defense, 
and  that  the  circuit  court  erred  In  giving  the 
affirmative  charge  for  the  defendant.  If  the 
Jury  believed  the  evidence,  the  plaintiff,  and 
not  the  defendant,  was  entitled  to  a  verdict. 

It  appears  from  the  testimony  of  Clay  that, 
by  agreement  with  Williams,  the  plaintiff 
retook  the  machinery  at  a  certain  valuation, 
and  accredited  the  stipulated  amount  upon 
his  debt.  Counsel  for  appellee  does  not  re- 
ly, in  his  brief,  upon  this  fact,  to  justify  the 
ruling  of  the  lower  court.  Inasmuch,  how- 
ever, as  the  cause  must  be  remanded  for  an- 
other trial,  we  deem  It  not  inappropriate 
to  say  that  such  retaking  of  the  machinery 
interposes  no  obstacle  to  a  recovery  by  the 
plaintiff  in  this  action.  It  Is  undoubtedly 
the  law  that  when  title  to  property  Is  re- 
served by  a  vendor,  and  a  conditional  sale 
thus  made,  the  vendor  may  not  reclaim  the 
property,  and,  In  the  absence  of  an  agree- 
ment, still  maintain  assumpsit  for  the  price. 
Shines  v.  Stelner,  76  Ala.  458.  It  Is,  how- 
ever, perfectly  competent  for  the  parties  to 
agree,  as  they  did  In  this  case,  that  the  re- 
taking shall  not  wholly  discbarge  the  debt. 
This  agreement  would  be  binding  upon  Wil- 
liams, the  vendee,  and,  a  fortiori,  could  in 
no  wise  Impair  the  obligation  of  the  defend- 
ant to  pay  his  debt,  which  he  owed  the  plain- 
tiff, for  the  sawing  done  by  Williams.  Re- 
versed and  remanded. 


BAIN  v.  WITHEY  et  aL 

(Supreme  Court  of  Alabama.  Jane  20,  1896.) 
Fraud  ix  Balk— Representations  as  to  Quality. 

A  statement,  by  one  selling  patent  rights, 
that  the  patented  article  was  "a  valuable  and 
useful  improvement,"  is  but  an  expression  of 
opinion,  on  which  the  buyer  has  no  right  to  rely. 

Appeal  from  circuit  court,  Marshall  county; 
John  B.  Tally,  Judge. 


Action  by  WIthey  &  Ottman  against  George 
Bain  on  a  note  executed  by  defendant  to 
plaintiffs:  Judgment  for  plaintiffs.  Defend- 
ant appeals.  Affirmed. 

In  the  third  special  plea  the  defendant  set 
up  the  defense  that  the  notes  sued  on  were 
without  consideration,  In  that  the  plaintiffs 
represented  to  the  defendant  that  they  were 
the  owners  of  a  valuable  patent  right,  and  that 
they  would  sell  and  convey  the  sameto  him,  au- 
thorizing him  to  make,  sell,  and  lease  the  right 
to  use  said  patent  in  certain  counties,  and 
further  ^represented  that  said  patent  was  a 
useful  and  beneficial  invention;  that  said 
plaintiffs  fraudulently  concealed  from  the  de- 
fendant that  said  patent  was  useless  and 
worthless,  while  In  fact  said  patent  was  of  no 
value;  and  that  on  the  discovery  of  such,  and 
within  a  reasonable  time  thereafter,  the  de- 
fendant offered  to  rescind  said  contract,  and 
this  the  plaintiffs  refused  to  do.  In  the  fifth 
special  plea  the  defendant  alleged  that  the 
notes  sued  on  were  given  without  any  con- 
sideration, In  that  the  plaintiffs  falsely  and 
fraudulently  represented  to  the  defendant 
that  they  were  possessed  of  the  right  to  a  cer- 
tain patent,  for  an  Improvement  in  fences, 
and  that  such  patent  was  valuable  and  useful; 
that  said  notes  were  given  to  the  plaintiffs 
for  the  conveyance  by  them  of  the  right  to 
sell  said  patent  in  a  certain  described  terri- 
tory, on  said  representation  made  by  the 
plaintiffs;  "that  the  defendant,  not  knowing 
or  being  advised  of  the  uselessness  of  said 
patent,  or  said  pretended  Improvement  In 
fences,  but  relying  on  the  representations  of 
said  plaintiffs,  made  and  executed  his  said 
notes  sued  on,  while  in  truth  and  in  fact  the 
said  plaintiffs  did  not  own  and  possess  the 
patent  right  to  the  territory  so  named,  and 
the  said  patent  right  and  Improvements  were 
In  fact  worthless  and  useless."  The  plaintiffs 
demurred  to  the  third  special  plea  on  the 
grounds— First,  it  fails  to  show  that  the  de- 
fendant did  not  know  the  patent  was  in  fact 
worthless;  second,  that  it  does  not  allege  that 
the  notes  sued  on  were  executed  In  considera- 
tion of  the  representations  set  out  In  said  plea; 
and,  third,  that  the  plea  sets  up  no  defense 
to  the  action.  This  demurrer  was  sustained, 
and  the  defendants  duly  excepted.  The  other 
facts  of  the  case  are  sufficiently  stated  in  the 
opinion.  Upon  the  Introduction  of  all  the  evi- 
dence the  court,  at  the  request  of  the  plain- 
tiffs, gave  the  general  affirmative  charge  In 
their  behalf,  and  to  the  giving  of  said  charge 
the  defendant  duly  excepted.  There  was 
judgment  for  the  plaintiffs,  and  the  defendant 
appeals,  and  assigns  as  error,  among  other 
rulings  of  the  trial  court,  the  sustaining  of 
the  demurrer  to  the  third  plea,  and  the  giving 
of  the  general  affirmative  charge  for  the 
plaintiffs.  « 

Lusk  &  Bell,  for  appellant 

COLEMAN,  J.  The  plaintiffs  In  the  court 
below,  WIthey  &  Ottman,  sued  the  defendant 
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upon  his  promissory  notes,  the  consideration 
of  which  was  the  purchase  of  the  right  to  sell 
a  patented  fence  in  the  counties  of  Cherokee, 
De  Kalb,  and  a  designated  portion  of  Jackson 
-county.  The  defendant  filed  several  special 
picas,  setting  up  fraud  and  misrepresentation 
as  a  defense  to  the  action.  After  the  evidence 
had  closed,  the  court,  at  the  written  request 
of  the  plaintiffs,  instructed  the  jury  to  find 
the  issue  in  their  favor.  Neither  of  the  pleas 
set  up  a  statement  or  representation  as  having 
been  made  by  plaintiffs  as  to  the  stability  or 
durability  of  the  fence,  or  its  adaptability  as 
a  barrier  to  hogs,  or  to  the  cost  of  construc- 
tion, or  any  fact  characteristic  of  a  fence 
made  after  the  patent.  The  language  of  the 
plea  in  this  respect  is  that  plaintiffs  represent- 
ed it  "as  a  valuable  and  useful  improvement," 
but  unaccompanied  by  the  statement  of  any 
fact  which  rendered  it  "valuable  and  useful." 
An  expression  of  this  character,  made  with 
reference  to  a  patented  Improvement,  standing 
by  Itself,  not  emphasizing  a  material  fact,  can 
be  but  the  expression  of  an  opinion,  upon 
which  a  purchaser  has  no  right  to  rely;  and 
this  Is  especially  true  when  the  patented  im- 
provement is  constructed  and  put  on  exhibi- 
tion, and  the  purchaser  examines  It  for  him- 
self. Tabor  v.  Peters,  74  Ala.  90, 96;  Cottrill  v. 
Krum,  100  Mo.  397,  13  S.  W.  753;  Id..  18  Am. 
St  Rep.  649,  note  page  556  ;  8  Am.  &  Eng.  Enc. 
Law,  636,  note.  As  stated  by  Benj.  Sales, 
816:  "The  vendor  Is  at  liberty  to  praise  his 
merchandise,  In  order  to  enhance  its  value,  if 
be  abstain  from  a  fraudulent  representation  of 
facts,  provided  the  buyer  have  a  full  and 
fair  opportunity  of  Inspecting  it,  and  no  means 
are  used  for  hiding  the  defects."  A  buyer 
may  always  protect  himself  by  requiring  a 
warranty  of  such  matters  as  he  is  unwilling  to 
take  the  risk  on  bis  own  judgment  The 
fraudulent  facts  relied  upon  as  a  defense, 
stated  in  plea  No.  1,  are  that  plaintiffs  had  no 
authority  from  the  patentee  to  dispose  of  the 
right  to  use  and  sell  the  patented  improve- 
ment; and,  In  the  second  plea,  that  previous 
to  the  sale  to  the  defendant  the  plaintiffs  had 
sold  the  right  to  the  same  territory  to  one 
Evans.  The  defendant  failed  to  introduce 
any  evidence  which  tended  to  support  these  de- 
fenses. It  may  be  that  the  right  had  been 
sold  to  Evans,  but  the  evidence  shows  that 
plaintiffs  repossessed  themselves  of  the  right, 
At  the  instance  of,  and  for  the  benefit  of,  de- 
fendant and  sold  it  to  him.  The  suit  was 
not  brought  for  more  than  two  years  after 
the  purchase,  and  during  all  of  that  time  no 
one  had  claimed  the  right  from  defendant 
or  interfered  in  any  manner  with  his  pur- 
chase, or  the  right  to  sell  or  use  the  patent 
within  the  designated  territory.  Johnson  v. 
Oehmig,  95  Ala.  1*9,  10  South.  430;  Id.,  36 
Am.  St  Rep.  204.  What  has  been  said  ap- 
plies to  plea  No.  4. 

Issue  was  joined  upon  plea  No.  5  without 
objection.  It  is  not  clearly  framed,  but,  un- 
der our  construction  of  its  averments,  the  bur- 
den rested  upon  the  defendant  to  show  that 


the  plaintiffs  falsely  and  fraudulently  repre- 
sented that  they  possessed  the  right  to  sell 
the  patented  Improvement  to  defendant  and 
falsely  and  fraudulently  represented  that  it 
was  "valuable  and  useful."  What  we  have 
said  as  to  the  want  of  evidence  in  support  of 
the  pleas  considered  suffices  to  show  that  de- 
fendant failed  to  offer  any  evidence  which 
would  authorize  a  jury  to  find  the  issue  in 
his  favor.  We  deem  it  unnecessary  to  consid- 
er In  detail  that  phase  of  the  evidence  intro- 
duced by  defendant  to  show  that  he  offered 
to  rescind  the  contract  within  a  reasonable 
time,  of  which  offer  he  gave  the  plaintiffs 
notice.  He  has  failed  to  establish  the  fraud 
which  authorized  a  rescission  of  the  contract 
The  court  did  not  err  in  holding  that  plea 
No.  8  was  Insufficient  We  find  no  error  in 
the  record.  Affirmed. 


OAMPBELL  v.  ANDERSON. 
(Supreme  Court  of  Alabama.    Jane  20,  1895.) 
Unlawful  Levy — Mitigation  or  Damages. 
Defendant       sheriff,  levied  upon  and 
sold  plaintiff's  exempt  property  under  an  execu- 
tion against  another.    Before  the  sale  an  execu- 
tion was  also  issued  against  plaintiff  on  a  judg- 
ment rendered  against  him  without  waiver  of 
exemptions.    Edd,  in  an  action  for  unlawful 
levy  and  sale,  that  defendant  was  not  entitled, 
in  mitigation  of  damages,  to  apply  the  amount 
realized  on  the  sale  to  the  judgment  against 
plaintiff,  as  the  latter  could  have  claimed  the 
property  as  exempt  had  it  been  levied  upon  un- 
der the  execution  against  him. 

Appeal  from  circuit  court,  Marshall  county; 
J.  A.  Bilbro,  Judge. 

Action  of  trespass  by  the  appellee,  James  R. 
Anderson,  against  the  appellant  C.  C.  Camp- 
bell, as  sheriff,  to  recover  damages  for  the  al- 
leged wrongful  levy  of  an  execution  upon  a 
mule,  which  was  the  property  of  the  plaintiff, 
and  was  not  the  property  of  the  person 
against  whom  the  execution  was  issued.  The 
facts  of  the  case  are  sufficiently  stated  in  the 
opinion.  Upon  the  introduction  of  all  the  evi- 
dence the  court,  at  the  request  of  the  plain- 
tiff, gave  to  the  jury  the  following  written 
charge:  "If  the  jury  believe  the  evidence, 
they  must  find  for  the  plaintiff,  and  assess 
his  damages  at  the  value  of  the  property  at 
the  time  it  was  taken,  and  Interest  thereon 
down  to  the  time  of  the  trial."  To  the  giving 
of  this  charge  the  defendant  duly  excepted. 
There  was  judgment  for  the  plaintiff,  and  de- 
fendant appeals,  and  assigns  as  error  the  giv- 
ing of  the  charge  requested  by  the  plaintiff, 
and  the  rendition  of  judgment  In  favor  of 
the  plaintiff.  Affirmed. 

Lusk  &  Belt  for  appellant  O.  D.  Street 
for  appellee. 

COLEMAN,  J.  This  was  an  action  of  tres- 
pass by  the  appellee,  Anderson,  against  the 
sheriff,  for  the  wrongful  levy  and  sale  of  a 
mule.  The  defendant  Campbell,  the  sheriff, 
for  a  defense,  pleaded  justification  by  virtue 
of  certain  executions  In  his  bands.    The  facts 
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show  that  Anderson,  on  and  prior  to  January 
14,  1883,  was  the  owner  of  the  mule;  that 
on  that  day  he  sold  it  on  a  credit  to  one  Joe 
Fleming,  securing  the  purchase  price  by  a 
mortgage  on  the  mule,  which  was  executed 
at  the  time,  and  duly  recorded.  Prior  to  the 
28th  day  of  April  the  mortgagor,  Fleming, 
sold  the  mule  to  a  third  party.  The  mort- 
gagee becoming  dissatisfied  at  the  sale  of  the 
mule  to  the  third  party,  by  mutual  arrange- 
ment with  the  mortgagor  and  the  purchaser 
•of  the  mule,  he  took  the  mule  back  into  his 
possession,  and  delivered  up  the  mortgage  to 
the  mortgagor,  thus  rescinding  the  sales  In 
■October,  1892,  DeaJn  &  Whaley  had  recovered 
s  judgment,  with  waiver  of  exemption, 
against  Joe  Fleming,  the  mortgagor.  On  the 
■28th  of  April,  1893,  an  execution  on  this  judg- 
ment came  to  the  hands  of  the  sheriff,  which 
was  levied  upon  the  mule  on  the  2d  day  of 
May,  while  in  the  possession  of  Anderson. 
The  mule  was  sold  by  virtue  of  this  levy  and 
•execution  on  the  13th  day  of  May,  1893.  Af t- 
«r  the  levy  under  the  execution  against  Joe 
Fleming,  and  advertisement  of  the  sale,  but 
"before  the  day  of  sale,  an  execution  came  to 
the  hands  of  the  sheriff  against  Anderson,  is- 
sued on  a  judgment  recovered  against  him  in 
the  year  1885.  This  judgment  did  not  con- 
tain a  waiver  of  exemptions,  and  there  was 
neither  a  sale  nor  a  levy  by  virtue  of  the  ex- 
ecution against  the  plaintiff  Anderson.  Both 
executions  are  pleaded  in  separate  pleas. 
"The  statute  does  not  create  a  judgment  lien. 
It  declares  that  "a  fieri  facias  is  a  Hen 
*  •  •  from  the  time  the  writ  is  received  by 
the  offlcer.,,  There  is  no  evidence  to  show 
that  the  officer  received  a  writ  of  fieri  facias 
on  the  judgment  against  Joe  Fleming,  the 
mortgagor,  prior  to  the  time  of  the  sale  of 
the  mule  by  him  to  the  third  party,  or  prior 
to  the  return  of  the  mule  to  Anderson,  and 
the  cancellation  of  the  mortgage  debt.  The 
mortgage  to  secure  the  payment  of  the  pur- 
chase money  gave  the  mortgagee  a  priority 
over  that  of  the  judgment  creditor  of  the 
mortgagor.  There  was  at  no  time  any  Inter- 
est in  the  mortgagor  upon  which  a  lien  could 
attach,  except  that  of  the  equity  of  redemp- 
tion. No  lien  having  attached  to  the  equity 
of  redemption  prior  to  the  sale  of  the  mule 
"by  the  mortgagor,  there  was  no  Interest  in 
the  judgment  debtor,  when  the  fieri  facias 
cnme  to  the  hands  of  the  sheriff,  to  which  a 
lien  could  attach.  These  facts  are  not  con- 
troverted. The  execution,  against  Joe  Flem- 
ing under  which  the  sheriff  levied  and  sold 
the  mule,  furnished  no  defense  to  the  action. 
It  is  not  pretended  that  either  the  levy  or 
sale  was  made  by  virtue  of  any  execution 
held  by  the  officer  on  the  judgment  against 
Anderson  himself,  or  that  prior  to  the  levy 
the  sheriff  had  received  the  fieri  facias  against 
Anderson  on  the  mule.  Though  pleaded  as  a 
defense,  we  do  not  understand,  from  the  ar- 
gument of  counsel  for  appellant,  that  he 
claims  justification  against  the  action  by  vir- 
tue of  the  execution  against  Anderson.  The 
contention  Is  that  the  court  erred  In  not  al- 


lowing, in  mitigation  or  reduction  of  dam- 
ages, the  price  realized  at  sheriff's  sale  of  the 
mule,  and  which,  it  is  claimed,  should  be  cred- 
ited on  the  execution  against  Anderson.  Pri- 
ority of  claims  of  creditors  to  the  money  aris- 
ing from  the  sale  of  property  of  a  common 
debtor  often  arises  for  adjudication,  but  how 
a  judgment  creditor  of  one  debtor  is  entitled 
to  priority  to  the  money  arising  from  the  sale 
of  property  sold  as  the  property  of  a  different 
person  to  satisfy  the  claim  of  another  judg- 
ment creditor  is  not  so  easily  understood. 
We  need  not  consider  that  question.  The 
facts  in  this  case  show  that  if  the  levy  had 
been  made  upon  the  mule  as  the  property  of 
the  plaintiff,  under  an  execution  against  him, 
of  which  he  had  notice,  issued  upon  a  judg- 
ment, which  did  not  contain  a  waiver  of  ex- 
emptions, that  he  could  and  would  have  put 
in  a  claim  of  exemptions.  The  defense  made 
on  this  aspect  of  the  case  is  that  it  is  permis- 
sible to  sell  one  man's  property  under  an  exe- 
cution against  another,  and  after  the  sale  a 
judgment  creditor  of  the.  owner,  of  the  prop- 
erty, who  could  not  successfully  enforce  his 
own  judgment  directly  against  the  property, 
may,  in  this  indirect  manner,  subject  the  pro- 
ceeds realized  from  an  unlawful  sale  We 
find  no  error  In  the  record.  Affirmed. 


MAYBBRRY  v.  STATE. 
(Supreme  Court  of  Alabama.   July  25,  1895.) 
Carrying  Wbaponb— Evidesce. 

1.  On  a  trial  for  carrying  a  concealed  pistol, 
testimony  that,  at  the  time  specified  in  the  in- 
dictment, the  witness  saw  "something  in  the  de- 
fendant's pocket  that  looked  like  a  pistol,"  is 
material  and  relevant. 

2.  On  a  trial  for  carrying  a  concealed  pistol, 
evidence  that  the  witness  met  defendant  at  the 
time  and  place  specified  in  the  indictment,  and 
that,  when  he  saw  defendant  five  minutes  after- 
wards, he  asked  defendant  if  he  had  a  pistol 
on  his  person,  and  at  once  searched  defendant's 
pockets,  and  found  no  pistol,  was  inadmissible. 

Appeal  from  circuit  court,  Bibb  county; 
N.  D.  Denson,  Judge. 

Allen  Mayberry  was  indicted,  tried,  and 
convicted  for  carrying  a  pistol  concealed 
about  his  person,  and  appeals.  Affirmed. 

The  testimony  for  the  state  tended  to  show 
that  the  defendant  was  guilty  as  charged  In 
the  indictment,  while  the  defendant's  testi- 
mony was  in  direct  conflict  with  that  of  the 
state,  and  tended  to  show  that,  at  the  time 
specified,  be  did  not  have  a  pistol  concealed 
about  his  person.  The  state  introduced  one 
Eady  as  a  witness,  who  testified  that  be  was 
standing  45  or  50  yards  from  the  defendant, 
and  that  he  "saw  something  in  the  defend- 
ant's right  hip  pocket  that  looked  like  a 
pistol,"  and  that  he  "was  in  plain  view,  and 
saw  the  object  well."  The  defendant  object- 
ed to  this  testimony,  and  moved  the  court  to 
exclude  the  same.  The  court  overruled  the 
objection  and  motion,  and  the  defendant  duly 
excepted.  Upon  the  Introduction  of  one  Par- 
ker as  a  witness  for  the  defendant,  and  after 


Digitized  by  Google 


220 


SOUTHERN  REPORTER,  Vol.  18. 


(Ate. 


be  had  testified  that  he  saw  the  defendant  at 
the  time  and  place  specified  by  the  state's 
witness,  and  that  four  or  fire  minutes  later, 
during  which  Intervening  time  he  did  not  see 
the  defendant,  he  met  the  defendant  at  the 
public  well,  the  defendant  proposed  to  prove 
by  said  witness  that  he  approached  the  de- 
fendant at  the  public  well,  and  asked  the  de- 
fendant if  he  had  a  pistol  on  his  person,  and 
at  once  searched  the  pockets  of  the  defend- 
ant, and  that  he  found  no  pistol  on  his  per- 
son. The  state  objected  to  this  evidence, 
which  objection  was  sustained  by  the  court, 
and  the  defendant  duly  excepted. 

Logan,  Hargrove  &  Vandegraaff,  for  appel- 
lant. Wm.  C.  Fltts,  Atty.  Gen.,  for  the  State. 

BRICKELL,  C.  J.  The  general  rule  is  that 
witnesses  must  testify  to  facts,  and  are  not  per- 
mitted to  express  mere  matters  of  opinion. 
The  rule  has  its  boundaries  and  exceptions, 
which  are  as  well  defined  as  the  rule  itself. 
Where  a  fact  cannot  be  reproduced  and  made 
apparent  to  the  Jury,  a  witness  may  describe 
the  fact  according  to  the  effect  produced  on 
his  mind;  or  if,  from  the  nature  of  a  par- 
ticular fact,  better  evidence  is  not  attainable, 
the  opinion  of  a  witness,  derived  from  obser- 
vation, is  admissible.  1  Whart  Ev.  g  511; 
Law  son,  Exp.  Ev.  460.  The  principal  fact  to 
be  proved  was  that,  at  a  particular  time,  the 
defendant  carried  a  pistol  concealed  about 
his  person.  The  fact  that  he  had,  at  that 
time,  in  his  pocket,  something  the  impression 
of  which  bore  a  resemblance  to  the  impres- 
sion a  pistol  would  make,  was  material  and 
relevant.  It  had  a  tendency  to  prove  the 
principal  fact.  It  is  difficult  to  conceive  any 
mode  in  which  this  evidential  fact  could  be 
communicated  to  the  Jury,  if  a  witness,  ob- 
serving it,  could  not  declare  the  effect  pro- 
duced on  his  mind,  or  if  he  could  not  ex- 
press the  opinion  that  the  impression  was 
that  of  a  pistoL  The  witness  was  subject  to 
cross-examination,  and,  if  a  particular  de- 
scription of  the  impression  was  deemed  neces- 
sary, it  could  have  been  elicited,  and,  it  may 
be,. the  weight  of  the  evidence  lessened  or  de- 
stroyed; but,  of  itself,  the  evidence  was  ad- 
missible. The  denial  of  the  defendant  that 
he  had  a  pistol,  and  the  search  of  his  person, 
leading  to  the  discovery  of  the  "horse-shoe 
magnet"  only,  was  not  cotemporaneous  with 
the  principal  fact,— the  carrying  of  the  pistol 
concealed.  That  was  a  fact  consummated,  if 
it  existed.  It  is  true  that  acts  or  declara- 
tions may  form  parts  of  the  res  gestae,  though 
not  in  point  of  time  exactly  coincident  with 
the  main  fact  But  they  must  appear  to 
stand  to  the  happening  of  the  main  fact  in 
the  relation  of  unpremeditated  result,  and  the 
idea  of  deliberate  design  in  doing  or  making 
them  must  be  fairly  precluded  by  the  sur- 
rounding circumstances.  Gandy  v.  Hum- 
phries, 35  Ala.  617.  There  is  no  room  for  re- 
garding the  denial  of  the  defendant,  or  the 
search  of  bis  person,  as  standing  in  the  re- 
lation of  unpremeditated  result  to  the  main 


fact.  Nor  is  there  In  any  of  the  circum- 
stances an  exclusion  of  deliberate  design  in 
the  utterance  of  the  one,  or  in  the  voluntary 
submission  to  the  other.  The  time  Interven- 
ing between  the  happening  of  the  main  fact 
and  these  occurrences  afforded  opportunity 
for  preparation  and  concoction;  and,  as  the 
evidence  presented  them,  they  were  the  mere 
self-serving  declarations  and  conduct  of  the 
defendant,  which  could  not  be  received  as 
evidence  for  him.  Whart  Crim.  Ev.  $  600. 
There  is  no  error  In  the  record,  and  the  judg- 
ment must  be  affirmed. 


HOADLEY  et  a!  v.  PURIFOY,  State  Auditor. 

(Supreme  Court  of  Alabama.    July  25,  1885.) 

Insurance  Companies—  Regulation  bt  State— 
License  Tax 

1.  The  state  has  power  to  adopt  all  reason- 
able rules  necessary  to  the  regulation  of  insur- 
ance business  within  the  state. 

2.  Acta  1886-87,  p.  85,  providing  "that  all 
Insurance  companies  doing  business  as  such  in 
the  state  of  Alabama,  whether  chartered  by  the 
state  or  admitted  from  other  states,"  shall  have 
an  actual,  paid-up  capital  of  not  less  than  $100,- 
000,  and  providing  "that  all  insurance  compa- 
nies doing  business  in  the  state,  both  foreign 
and  domestic,  shall  be  required  to  make  an  an- 
nual sworn  statement  to  the  auditor  of  their  as- 
sets," applies  only  to  chartered  companies,  and 
not  to  an  unincorporated  association. 

3.  Acts  1886^87,  p.  105,  entitled  "An  act  to 
require  all  insurance  companies  not  organized 
under  the  laws  of  this  state  to  pay  a  uniform 
license  tax  *  *  •  for  the  privilege  of  doing 
business  in  this  state,"  applies  only  to  foreign 
incori>orated  iusurance  companies,  and  manda- 
mus does  not  lie  10  compel  the  issuance  of  such 
license  to  a  foreign  unincorporated  insurance  as- 
sociation. 

4.  In  the  absence  of  a  statute  requiring  in- 
corporation, citizens  of  the  state,  acting  as  in- 
dividuals or  associations,  may  conduct  insur- 
ance business  in  the  state  without  being  incor- 
porated; and,  under  the  Constitution  of  the 
United  States,  such  privilege  inures  to  citizens 
of  other  states. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Petition  by  Russell  H.  Hoadley  and  others 
for  a  writ  of  mandamus  to  compel  John  Puri- 
foy,  state  auditor,  to  issue  to  plaintiffs  a  li- 
cense to  do  insurance  business  in  the  state. 
From  an  order  sustaining  a  demurrer  to  the 
petition,  plaintiffs  appeal  Affirmed. 

The  appellants  are  all  citizens  of  New 
York,  doing  the  business  of  underwriters  un- 
der the  style  of  the  South  &  North  American 
Lloyds  of  the  City  of  New  York.  Ou  the 
14th  day  of  January,  1SU5.  and  again  about 
the  10th  day  of  March,  1805,  they  applied 
to  the  Honorable  John  Purlfoy,  auditor  of 
the  state  of  Alabama,  for  a  license  to  trans- 
act the  business  of  fire,  inland,  and  marine 
Insurance  in  this  state.  On  each  occasion 
they  tendered  him  the  sum  of  $100,  and  all 
lawful  fees,  and  filed  with  him  at  the  same 
time  a  written  instrument  as  required  by 
section  1201  of  the  Code,  appointing  an  agent 
for  the  service  of  process,  and  also  two  sworn 
statements  showing  their  assets,  condition. 
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etc.  The  appellants,  not  being  a  corporation, 
did  not  fiie  any  "certified  copy  of  the  char- 
ter," but  they  did  file  a  statement  (Exhibit 
A)  showing  how  the  petitioners  were  organ- 
ized or  constituted.  These  several  state- 
ments were  verified  by  an  agent  or  attorney, 
petitioners  having  no  president,  etc.;  and,  of 
course,  they  do  not  disclose  any  "capital 
stock,"  "president,'*  etc.  As  appellants'  prop- 
erty is  all  in  cash,  the  statements  do  not 
show  the  "location  and  value  of  real  es- 
tate, or  amounts  secured  by  bonds  and  mort- 
gages," nor  "bonds  of  this  state  nor  of  the 
United  States,"  etc.  This  sworn  statement, 
however,  shows:  Cash  deposited  with  the 
Bank  of  North  America,  $81,616.40,  and  gross 
premiums  in  process  of  collection,  $58,474.72; 
making  an  aggregate  amount  of  all  the  as- 
sets of  the  company,  stated  at  their  actual 
value,  of  $160,091.12.  The  same  statement 
shows:  Liabilities,  $31,625;  or  a  cash  capi- 
tal of  $128,466,  after  paying  all  outstanding 
claims,— "the  absolute  property  of  the  under- 
writers, free  and  clear  of  any  lien  or  claims 
thereon."  These  statements  show  that  the 
receipts  of  appellants  for  the  past  year  were 
$43U,0G4,  and  the  total  expenses  and  dis- 
bursements for  the  same  period  $271,576.01. 
The  statement  which  was  marked  "Exhibit 
A"  to  the  petition,  showing  how  the  petition- 
ers were  organized  and  constituted,  was  as 
follows: 

"The  South  and  North  American  Lloyds  of 
the  City  of  New  York.  Whipple  and  Com- 
pany, Attorneys.  Know  all  men  by  these 
presents,  that  we,  the  undersigned,  each  for 
himself,  and  not  one  for  the  other,  have 
made,  constituted,  and  appointed,  and  do  by 
these  presents  make,  constitute,  and  appoint, 
Joseph  L.  Parraga  and  David  F.  Casey,  of 
the  city  of  New  York,  composing  the  firm  of 
Whipple  &  Co.,  or  either  of  them,  our  true 
and  lawful  attorneys,  for  us,  and  in  our 
names,  place,  and  stead,  to  insure  any  and 
every  description  of  property  and  buildings, 
and  any  Interest  therein,  wherever  situated, 
and  on  hulls,  cargoes,  and  freights,  against 
loss  and  damage  by  fire  and  marine,  upon 
such  terms  and  at  such  rates  of  premium 
as  shall  be  fixed  by  our  said  attorneys,  and 
for  this  purpose  to  receive  applications  for 
Insurance  or  reinsurance,  and  to  make  the 
same  binding  upon  us,  and  to  make  and  is- 
sue to  any  person  or  persons,  firm  or  firms, 
corporation  or  corporations,  the  proper  poli- 
cy or  policies  of  reinsurance,  containing  all 
snch  terms,  clauses,  and  conditions,  war- 
ranties and  agreements,  as  our  said  attor- 
neys shall  deem  meet,  and  to  subscribe  such 
policies  with  our  names,  and  the  amount 
Insured  by  us  thereon.  The  policies  so  is- 
sued shall  be  called  the  'Policies  of  the  South 
and  North  Lloyds  of  the  City  of  New  York,' 
and  shall  be  Issued  in  the  said  city.  The 
said  attorneys  have  power  to  change  or  modi- 
fy the  terms  of  any  such  policies  Issued  by 
them,  and  to  annul  and  cancel  the  same, 
and  also,  at  any  time,  in  their  discretion, 


to  reinsure  any  and  all  risks  so  taken  and 
insured  by  us,  and  in  such  manner  and 
form,  and  with  such  companies  or  underwrit- 
ers, as  shall  be  deemed  by  them  most  ad- 
vantageous. All  policies  so  issued  upon  any 
one  risk,  for  each  of  us,  respectively,  by  the 
said  attorneys,  shall  be  for  an  amount  not 
exceeding  the  sum  of  one  thousand  dollars 
upon  any  one  risk  at  any  one  time.  The  said 
attorneys  have  power  to  retain  in  their 
hands  all  premiums  received  by  them  for 
each  of  us,  respectively,  subject  to  the  con- 
trol of  the  finance  committee.  This  power  of 
attorney  can  only  be  canceled  on  the  expira- 
tion of  three  years  from  the  date  of  the 
first  policy  Issued,  unless  by  the  mutual  con- 
sent of  the  principal  and  the  said  attorneys. 
The  said  attorneys  have  power  to  adjust  and 
pay  out  of  any  moneys  or  things  of  value  In 
their  hands,  belonging  to  us,  any  loss  or  aver- 
age that  may  happen  under  any  policy  so 
to  be  Issued  by  us,  and  any  claim  or  de- 
mand whatsoever  which  shall  arise  or  ac- 
crue to  any  person  or  party  by,  from,  or  un- 
der any  policy  or  agreement  which  shall  be 
entered  into  by  our  said  attorneys,  in  our 
name  or  on  our  account,  in  pursuance  here- 
of, and,  upon  such  terms  and  In  such  man- 
ner as  they  shall  deem  best,  to  compound, 
compromise,  and  settle  any  and  every  such 
loss,  average,  claim,  and  demand  whatso- 
ever. And  in  case  of  suit  being  brought,  or 
any  proceedings  at  law  or  In  equity  being 
taken,  upon  any  such  policy  or  agreement, 
against  us,  to  appear  for  us,  and  in  our 
names,  to  defend  the  same,  and  to  compro- 
mise, adjust,  and  settle  any  and  all  such 
suits  and  proceedings.  And  In  the  event  of 
any  such  suit  or  proceedings  being  brought 
or  commenced  against  any  other  of  the  per- 
sons for  whom  they  so  act  as  attorneys,  up- 
on any  policy  or  agreement  which  shall  have 
been  likewise  subscribed  or  entered  Into  by 
us  in  virtue  hereof,  to  make  and  enter  Into 
such  admissions,  agreements,  or  arrange- 
ments with  respect  to  our  liabilities  thereon, 
with  the  parties  bringing  such  suit  or  pro- 
ceedings, as  shall,  In  their  judgment,  be  ex- 
pedient, with  a  view  to  preventing  a  multi- 
plicity of  suits  and  costs.  And  also  to  com- 
mence and  prosecute  any  and  all  such  pro- 
ceedings at  law  and  in  equity  as  may,  within 
the  Judgment  of  our  said  attorneys,  be  neces- 
sary and  proper  for  the  purpose  of  collecting 
and  realizing  any  and  all  sums  of  money  which 
may  become  due  to  us,  for  premiums  or  oth- 
erwise, on  account  of  any  Insurance,  agree- 
ment, or  policy  made  or  entered  Into  by  us, 
by  virtue  hereof,  or  for  the  protection,  es- 
tablishment, or  enforcement  of  any  and  all 
our  rights  In  the  premises,  and,  in  their  dis- 
cretion, to  compound,  compromise,  settle, 
withdraw,  and  discontinue  the  same.  And 
also  to  do  and  perform  for  us,  and  in  our 
names,  every  other  act  and  thing  In  relation 
to  any  insurance  or  policy  made  by  them  by 
virtue  hereof;  hereby  giving  and  granting  un- 
to  our  said  attorneys  full  power  and  authori- 
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ty  to  do  all  and  every  needful  and  proper 
act  and  thing,  and  in  and  about  the  premises 
above  specified,  which  we  could  do  personal- 
ly, and  ratifying  all  that  they  may  lawfully 
do,  or  caase  to  be  done,  by  virtue  hereof: 
Provided,  always,  and  the  power  and  au- 
thority hereby  given  and  granted  to  our  said 
attorneys  are  upon  this  express  condition, 
that  in  no  event  or  contingency  shall  the 
liability  of  any  underwriter  exceed  the 
amount  of  the  subscription  by  such  under- 
writer on  any  one  risk,  and  In  no  event  or 
contingency  shall  any  underwriter  be  liable 
for  any  part  of  the  sum  subscribed  by  any 
other  underwriter,  or  which  shall  make  us 
liable  or  affect  us  any  otherwise  than  by  a 
several  and  individual  liability,  or  the 
amount  insured  or  subscribed  by  us  or  In 
our  names.  The  cost  of  office  rent,  print- 
ing, stationery,  and  other  Incidental  ex- 
penses, postages,  and  commissions,  shall  be 
covered  and  paid  by  the  said  attorneys;  they 
receiving  in  payment  in  lieu  thereof  25*  com- 
missions on  the  amount  of  premiums  re- 
ceived, the  costs  and  expenses  of  litigation 
excepted.  And,  In  consideration  of  the  prem- 
ises, we  do  hereby  covenant*  and  agree,  to 
and  with  the  said  attorneys,  and  each  of 
them,  and  to  and  with  each  and  every  per- 
son and  party  to  whom  any  policy  of  Insur- 
ance shall  be  issued  In  our  name  by  virtue 
of  this  power,  or  with  whom  any  other  ] 
agreement  shall  be  made  and  entered  Into 
by  our  said  attorneys  in  our  name  by  virtue 
of  the  power  and  authority  hereby  granted, 
that  we  will,  in  all  things,  fully  and  faith- 
fully carry  out,  execute,  and  fulfill  the  same, 
and  do  and  perform  everything  to  which 
our  said  attorneys  shall  by  virtue  hereof 
bind  us,  and  pay  or  cause  to  be  paid  over 
to  them,  the  said  attorneys,  on  demand,  any 
sum  or  sums  of  money  that  may  be  due  by 
each  of  us,  respectively,  upon  claims  for 
losses  incurred  at  any  time  over  and  above 
the  provisions  made  herein;  having  this  day, 
each  of  us,  for  himself  only,  deposited  into 
the  hands  of  the  said  attorneys,  subject  to 
the  control  of  the  finance  committee,  the  sum 
of  five  hundred  dollars  as  a  guaranty  fund: 
provided,  also,  that  if,  by  reason  of  a  fire, 
several  risks  Insured  under  policies  issued 
pursuant  to  the  power  and  authority  hereby 
given  and  granted  to  our  attorneys  are  In- 
volved In  such  fire,  no  one  of  the  underwrit- 
ers shall  upon  such  policies,  collectively,  be- 
come liable  for  more  than  five  times  the  max- 
imum amount  which,  under  the  said  power 
of  attorney,  the  said  Whipple  &  Co.  shall 
be  authorized  to  subscribe  for  each  of  said 
underwriters  on  any  one  policy.  In  witness 
whereof,  we  have  hereunto  set  out  names, 

at  the  city  of  New  York,  this   day  of 

 ,  in  the  year  one  thousand  eight  hun- 
dred and  ninety."  (Then  follow  the  signa- 
tures of  the  several  appellants.) 

The  auditor  refused  the  money  tendered, 
and  declined  to  issue  the  license,  "assign- 
ing as  the  sole  and  only  reason  for  his  re- 


fusal that  the  petitioners  did  not  and  had 
not  filed  with  him  the  statements  required 
by  section  1200  of  the  Code."  The  appel- 
lants thereupon  filed  their  petition  In  the 
city  court,  disclosing  substantially  the  fore- 
going facts,  and  prayed  for  a  mandamus  to 
compel  the  auditor  to  certify  the  money  ten- 
dered to  the  treasurer,  and  to  issue  to  them 
a  license  to  do  the  business  of  fire  Insurance, 
etc.  The  auditor  demurred  to  the  petition 
on  the  following  grounds:  "(1)  Because  the 
petitioners  fall  to  allege  that  they  have  filed 
with  the  auditor  a  certified  copy  of  the 
charter  or  deed  of  settlement  of  the  Insur- 
ance company  which  seeks  to  obtain  from 
the  auditor  permission  to  transact  business 
in  the  state  of  Alabama,  but,  on  the  con- 
trary, admit  and  aver  that  the  association 
in  behalf  of  which  the  application  is  made  is 
an  unincorporated  concern,  without  any 
charter  or  deed  of  settlement  (2)  Because 
the  petitioners  fall  to  allege  that  they  have 
filed  with  the  auditor  a  statement  exhibiting 
the  following  facts  and  items  In  relation  to 
the  business  condition  on  the  31st  day  of  De- 
cember, 1804,  of  the  concern  for  which  they 
are  seeking  to  obtain  permission  to  transact 
business  in  the  state  of  Alabama,  viz.  they 
fail  to  allege  the  amount  of  the  capital  stock 
of  the  company,  and  how  much  of  the  same 
has  been  paid  up  in  cash.  (3)  Because  the 
I  petitioners  fail  to  show  that  they  have  filed1 
with  the  state  auditor  a  statement  as  re- 
quired by  section  1200  of  the  Code  of  1886, 
subscribed  under  oath  by  the  president  and 
secretary,  or  other  chief  officers  or  managers, 
of  the  South  &  North  American  Lloyds,  but, 
on  the  contrary,  disclose  that  the  said  South 
&  North  American  Lloyds  have  no  presi- 
dent, secretary,  or  other  chief  officers  or 
managers.  (4)  Because  the  facts  averred  in 
the  petition  disclose  that  the  concern  in  be- 
half of  which  the  petitioners  are -moving  is 
not  such  an  insurance  company  as  the  au- 
ditor is  authorized  and  empowered  to  li- 
cense, under  the  laws  of  Alabama.  (5)  Be- 
cause the  facts  averred  In  the  petition  fair 
to  disclose  that  the  South  &  North  American 
Lloyds  Is  such  an  insurance  company  as  the 
state  auditor  Is  authorized  and  empowered 
to  license,  under  the  laws  of  the  state  of 
Alabama."  This  demurrer  was  sustained, 
and,  the  petitioners  declining  to  amend  or 
plead  further,  the  application  was  denied 
and  the  petition  dismissed.  The  present  ap- 
peal Is  prosecuted  by  the  petitioners,  who  as- 
sign as  error  the  sustaining  of  the  demurrer 
to  the  petition  filed  by  them,  and  the  judg- 
ment by  the  court  dismissing  the  petition. 

Thos.  G.  and  Chas.  P.  Jones,  for  appel- 
lants.   Wm.  O.  Fitts,  Atty.  Gen.,  for  appellee. 

COLEMAN,  J.  The  appellants  applied  to 
the  auditor  for  license  to  engage  In  the  Are 
Insurance  business  within  the  state  of  Ala- 
bama. License  having  been  refused  by  the 
auditor,  they  petitioned  the  city  court  for 
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man  da  inns  to  compel  the  Issuance  of  the  li- 
cense. The  court  sustained  a  demurrer  to 
the  petition,  and  from  this  ruling  appellants 
appeal  to  this  court  The  petition  and 
grounds  of  demurrer  require  a  consideration 
of  the  character  in  which  appellants  propose 
to  do  an  Insurance  business,  as  well  as  the 
meaning  and  extent  of  the  statutes  of  this 
state  regulating  the  Insurance  business  with- 
in its  limits.  According  to  the  showing 
made  by  the  petition,  the  business  was  to  be 
carried  on  In  the  manner  of  the  ancient 
Lloyds.  The  respective  liabilities  and  limita- 
tions of  liability  of  the  Individual  members 
to  each  other,  and  the  rights,  Interests,  and 
privileges  defined  and  reserved  to  each  oth- 
er, and  the  limitation  upon  their  respective 
liability  fixed  and  declared  in  the  policies  of 
insurance  to  be  issued  in  accordance  with 
the  instrument  of  organization,  as  shown 
by  Exhibit  A  to  the  petition,— which  exhibit 
is  in  the  statement  of  facts  by  the  reporter, 
—are  such  that  the  business  of  Insurance 
thus  carried  on  may  be  Included  within  the 
scope  of  the  term  "company,"  "association," 
or  "individuals."  Each  underwriter  is  in- 
dividually liable  for  a  fixed  amount,  but  not 
for  the  whole,  or  for  any  part  of  another  un- 
derwriter's liability,  yet  all  act  together  to 
effect  the  contract  of  insurance.  In  the  for- 
mer respect  it  is  an  individual  undertaking, 
which  becomes  binding  by  the  separate  ac- 
tion of  alL  In  the  latter  respect  the  policy 
Is  also  the  contract  of  a  "company"  or  "as- 
sociation." It  Is  not  a  partnership,  in  a  le- 
gal sense,  and  in  no  sense  can  it  be  consid- 
ered a  corporation.  It  is  an  association  or 
company  of  individuals  organized  to  do  an 
insurance  business  upon  certain  stipulations 
and  conditions,  evidenced  by  their  written 
agreement.  It  is  generally  conceded— and 
In  this  conclusion  we  concur— that  each  state 
has  ample  power  to  regulate  the  business 
of  insurance  within  its  boundary.  Whether 
a  state  has  the  authority,  under  the  power 
to  regulate,  to  exclude  all  individuals,  com- 
panies, partnerships,  organizations,  and  as- 
sociations of  persons  from  engaging  in  the 
business  of  fire  insurance,  and  permit  or  em- 
power corporations  to  monopolize  the  busi- 
ness, we  need  not  consider.  We  have  no 
statute  which  requires  the  consideration  of 
this  question.  It  seems  there  is  a  statute 
of  this  kind  in  Pennsylvania.  Com.  v.  Vroor- 
nan  (Pa.  Sup.)  30  AtL  217. 

The  petitioners  are  nonresidents  of  Ala- 
bama, and  are  citizens  of  the  state  of  New 
York;  and  the  question  we  feel  bound  to 
determine,  under  the  constitutional  provi- 
sions of  the  United  States  and  of  this  state, 
is  whether,  if  the  petitioners  were  citizens  of 
the  state  of  Alabama,  seeking  to  engage  in 
the  fire  insurance  business  upon  the  same 
terms  and  conditions  as  petitioners,  there  is 
any  statute  or  principle  of  public  policy  to 
prohibit  them,  and  whether  there  are  any 
statutory  regulations  for  engaging  in  the 
business  applicable,  and,  if  so,  what  do  they 


require?  Code  1886,  pt  1,  c.  5,  tit.  12.  art. 
2,  includes  all  the  statutory  provisions  regu- 
lating fire  Insurance  material  In  this  connec- 
tion. The  caption  to  this  article  is  as  fol- 
lows: "Fire,  Inland  and  Marine  Insurance- 
Companies  not  Incorporated  by  This  State." 
Trace  these  provisions  back  through  the 
Codes  of  1876  and  1867,  and  to  the  legisla- 
tive enactments  from  which  they  were  re- 
spectively codified,  and  It  is  evident  they 
were  Intended  to  apply  to  and  govern  for- 
eign corporations  engaged  In  fire  insurance 
in  this  state.  The  sections  of  the  Code  of 
1886  originally  codified  from  the  act  of  Feb- 
ruary 24,  1800  (see  Acts  1859-00,  p.  113), 
and  the  act  of  March  8,  1875  (Acts  1874-75,. 
p.  142),  fairly  Interpreted,  require  this  con- 
struction. Section  1200  of  the  Code  of  1886, 
with  its  subdivisions,  was  taken  from  the 
act  of  8th  of  March,  1875,  supra,  and  was 
enacted  originally  purely  to  regulate  the 
business  of  foreign  corporations  doing  busi- 
ness in  this  state.  This  was  our  conclusion 
in  the  case  of  Noble  v.  Mitchell,  100  Ala.  519, 
14  South.  581,  25  Lawy.  Rep.  Ann.  238,  and 
notes.  Under  this  view  of  the  law,  and 
which  we  think  is  undoubtedly  correct,  the 
sections  of  the  Code  of  1886  Invoked  by  ap- 
pellee can  have  no  application  to  the  peti- 
tioner. No  such  terms  or  conditions  were 
imposed  upon  domestic  corporations  charter- 
ed by  the  legislature  during  the  long  period 
that  corporations  were  chartered  by  the  leg- 
islature. 

On  the  28th  of  February,  1887,  the  legis- 
lature enacted  two  separate  acts  In  relation 
to  lire  Insurance.  The  first  is  on  page  85, 
and  the  last  on  page  105,  of  the  Acts  of 
1880-87.  These  statutes  have  not  been  codi- 
fied. By  the  first  of  these  acts  (page  85),  it 
is  provided  "that  all  insurance  companies 
doing  business  as  such  in  the  state  of  Ala- 
bama, whether  chartered  by  the  state,  or  ad- 
mitted from  other  states,  shall  have  an  ac- 
tual capital,  fully  paid  up  in  cash,  of  not 
less  than  one  hundred  thousand  dollars,  no 
portion  of  which  shall  be  represented  by 
stock  notes,  or  loans  on  the  stock  of  said 
company  or  companies  as  collateral."  It  is 
further  provided,  In  section  2,  "that  all  Insur- 
ance companies  doing  business  In  the  state, 
both  foreign  and  domestic,  shall  be  required 
to  make  annual  sworn  statements  to  the 
auditor  of  their  assets,  condition,  business  of 
the  previous  year,  in  premiums,  losses,  and 
expenses.  In  the  state,  and  as  a  whole."  It 
will  be  observed  that  this  act  applies  wholly 
and  solely  to  Insurance  companies,  domestic 
and  foreign;  and,  construing  the  two  sec- 
tions together,  we  are  of  opinion  that  the  act 
applies  only  to  chartered  companies.  This 
conclusion  would  seem  to  follow  from  the 
caption  and  the  body  of  the  act  It  says  all 
insurance  companies,  "whether  chartered  by 
the  state  or  admitted  from  other  states." 
This  construction  places  the  act  beyond  the 
objection  that  it  is  discriminating  legisla- 
tion.   If  we  were  to  hold  that  It  applied  to- 
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companies  not  Incorporated,  a  burden  would 
be  placed  upon  companies  not  Imposed  upon 
an  Individual  engaged  In  the  same  business. 
We  do  not  doubt  that  an  Individual,  In  this 
state,  may  engage  In  and  carry  on  a  fire  In- 
surance business.  There  Is  nothing  In  such 
a  contract  that  is  unlawful,  or  against  public 
policy.  This  proposition  requires  neither  ar- 
gument nor  authority  to  support  it.  Where, 
then,  is  the  constitutional  authority  for  the 
legislature  to  Impose  a  burden  upon  two  or 
more  persons  who  may  prefer  to  associate 
together  as  a  partnership  or  company  to  en- 
gage in  the  insurance  business,  and  exempt 
the  individual  from  such  burden?  We  are 
constrained  to  the  conclusion  that  the  act 
cited  Includes  only  chartered  companies,  and 
has  no  application  to  the  case  made  by  the 
petition. 

The  other  act,  of  February  28,  1887  (page 
105),  reads  as  follows: 

"An  act  to  require  all  Insurance  companies 
not  organized  under  the  laws  of  this  state, 
to  pay  a  uniform  license  tax  of  one  hun- 
dred dollars  per  annum  into  the  state 
treasury  for  the  privilege  of  doing  busi- 
ness In  this  state. 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  Alabama,  that  from  and  after 
the  passage  of  this  act,  each  and  every  In- 
surance company,  not  organized  under  the 
laws  of  this  state,  whether  doing  business  as 
a  fire,  marine  or  Inland  Insurance  company, 
and  every  life  insurance  company  doing  busi- 
ness upon  any  plan,  whether  mutual,  co- 
operative assessment  or  otherwise,  and  ev- 
ery accident  or  guarantee  company,  and  ev- 
ery other  style  or  class  of  Insurance  com- 
pany, engaged  in  any  business  of  insurance 
of  any  kind  whatsoever,  shall,  before  doing 
any  business  of  Insurance  in  this  state,  pay 
Into  the  state  treasury  the  sum  of  one  hun- 
dred dollars  per  annum,  for  the  privilege  of 
carrying  on  such  business  In  the  state  of 
Alabama. 

"Sec.  2.  Be  It  further  enacted,  that  nothing 
In  this  act  contained  shall  be  construed  to 
apply  Jlo  any  secret  or  benevolent  society, 
such  as  Masons,  Odd  Fellows,  Knights  of 
Pythias,  Knights  of  Honor,  Iron  Hall,  or  or- 
ders of  like  kind. 

"Sec.  3.  Be  It  further  enacted,  that  all  laws 
■or  parts  of  laws  In  conflict  with  the  provi- 
sions of  this  act,  be  and  the  same  are  here- 
by repealed." 

It  Is  clear  that  this  act  refers  only  to  for- 
eign Incorporated  Insurance  companies.  Its 
■caption  shows  that  only  foreign  insurance 
companies  are  to  be  embraced  in  the  act. 
To  apply  the  body  to  domestic  corporations 
would  render  the  act  obnoxious  to  section  2, 
art.  4,  of  the  constitution,  which  declares 
that  "each  law  shall  contain  but  one  sub- 
ject, which  shall  be  clearly  expressed  in  Its 
title,"  etc.  To  apply  the  act  to  companies 
organized  In  other  states,  not  Incorporated, 
would  Impose  upon  citizens  of  other  states  a 
tax  not  Imposed  upon  citizens  of  this  state, 


engaged  in  the  same  kind  of  business,  and 
it  exempts  individuals  altogether.  We  are 
of  opinion  that  this  act  applies  only  to  for- 
eign corporations,  and  does  not  apply  to  pe- 
titioners. 

Our  conclusion  is  (1)  that  there  is  no  stat- 
ute law  In  this  state,  nor  principle  of  public 
policy,  which  prohibits  the  citizens  of  this 
state,  acting  as  Individuals,  associations, 
partnerships,  or  companies,  from  engaging  in 
the  business  of  fire  Insurance  without  first 
being  Incorporated,  and  that  the  citizens  of 
each  of  the  United  States  are  entitled  to  like 
"privileges  and  immunities";  (2)  that  the 
state  has  the  right  to  adopt  all  needful  rules 
and  regulations  which  are  reasonable  to  reg- 
ulate the  business  of  fire  Insurance  In  this 
state;  (3)  that  the  statutory  regulations 
which  are  In  force  In  this  state  apply  to  and 
govern  only  those  companies  or  associations 
which  have  been  Incorporated  either  by  au- 
thority of  this  state,  or  some  foreign  state 
or  country;  (4)  that  petitioners  are  citizens 
of  New  York,  not  incorporated,  and  are  en- 
titled to  engage  In  the  fire  Insurance  busi- 
ness with  the  same  privileges  and  Immuni- 
ties as  unincorporated  citizens  of  this  state; 
(5)  that  there  Is  no  law  which  requires  that 
they  shall  be  licensed  to  do  business  In  this 
state,  and  that  the  auditor  has  no  authority 
to  Issue  such  license. 

It  follows,  although  from  different  princi- 
ples, that  the  city  court  did  not  err  In  re- 
fusing to  grant  the  writ  of  mandamus.  Af- 
firmed. 


Ex  parte  CHARLESTON. 
(Supreme  Court  of  Alabama.    July  26,  1895.) 
Bastardy —  Commitment  TO  Jail  — Habeas  Cor- 
pus—Right  to  Bail — Mandamus. 

1.  Bastardy  proceedings  are  quasi  criminal, 
aad  a  justice  of  the  peace,  on  preliminary  ex- 
amination, may  commit  defendant  to  jail  In  de- 
fault of  bail. 

2.  A  defendant  in  bastardy  proceedings, 
who  has  been  committed  to  jail  by  a  justice,  on 
default  of  bail,  is  entitled  to  the  writ  of  habeas 
corpus,  under  Code,  9  4761,  providing  that  any 
person  who  is  imprisoned  or  restrained  of  his 
liberty  on  any  criminal  charge  may  prosecute 
the  writ  of  habeas  corpus. 

3.  Mandamus  is  the  proper  remedy  to  conk- 
pel  a  probate  judge  to  hear  a  writ  of  habeas  cor- 
pus to  release  one  committed  by  a  justice,  in  bas- 
tardy proceedings,  for  default  of  baiL 

Petition  by  William  Charleston  for  a  writ 
of  mandamus  to  compel  the  hearing  of  a  peti- 
tion for  habeas  corpus.  Granted. 

The  petition  averred  the  following  facts: 
William  Charleston  was  arrested  and  car- 
ried before  a  Justice  of  the  peace  of  Marengo 
county  on  the  charge  of  bastardy.  Upon  In- 
vestigation of  said  charge,  the  justice  of  the 
peace  decided  that  there  was  probable  cause 
for  believing  the  said  Charleston  guilty  as 
charged,  and  fixed  his  appearance  bond  at 
$200.  In  default  of  said  bond,  he  was  com- 
mitted to  Jail  under  a  mittimus  of  the  jus- 
tice of  the  peace  regularly  Issued.  After 
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bis  commitment  to  jail,  the  said  William 
Charleston  petitioned  to  the  probate  judge 
of  Marengo  county  for  a  writ  of  habeas  cor- 
pus. Upon  the  return  of  the  sheriff  to  said 
writ,  the  petition  for  habeas  corpus  was  de- 
murred to,  on  the  ground  that  the  probate 
judge  bad  no  jurisdiction  to  grant  the  writ 
prayed  for,  because  the  petitioner  was  Im- 
prisoned by  virtue  of  a  mittimus  charging 
him  with  having  committed  the  offense  of 
bastardy,  "the  determination  of  which  is 
exclusively  within  the  Jurisdiction  of  the  Jus- 
tice of  the  peace,  and  the  finding  of  the  Jus- 
tice of  the  peace,  after  bis  Jurisdiction  has 
attached,  is  final  as  to  the  determination  of 
the  probable  cause;  and  his  determination 
cannot  be  reviewed  by  writ  of  habeas  cor- 
pus." This  demurrer  was  sustained,  and  the 
petition  for  habeas  corpus  dismissed  by  the 
probate  judge.  Thereupon  the  petitioner  fil- 
ed the  present  petition,  addressed  to  the  su- 
preme court,  asking  for  a  writ  of  mandamus 
to  be  issued  to  the  Judge  of  probate  of  Ma- 
rengo county,  commanding  him  to  hear  and 
determine  the  petition  for  habeas  corpus. 

G.  K.  Abrahams,  for  petitioner.    L  L  Can- 
terbury, for  defendant 

HARALSON,  J.  Proceedings  in  a  case  of 
bastardy  partake  of  the  nature  of  both  a 
civil  and  a  criminal  suit,  and  are  quasi  .crim- 
inal. A  party  charged  with  bastardy,  may 
be  arrested  and  carried  before  a  justice  of 
the  peace,  and  if,  on  examination.  It  appear 
there  is  probable  cause  for  believing  bun  to 
be  guilty,  he  must  be  required  to  give  bond 
for  his  appearance  at  the  next  term  of  the 
circuit  court,  and  In  default  of  giving  bond 
and  surety  required,  he  must  be  committed 
to  Jail.  The  duty  of  the  Justice  In  such  a 
case,  as  it  is  In  many  offenses  with  which 
parties  are  charged  before  him,  is  purely 
preliminary.  Imprisonment  follows,  In  de- 
fault of  a  bond,  In  the  same  way,  just  as 
surely  and  effectually  as  In  a  purely  criminal 
case,  and  It  may  be  as  unlawful  In  the  one 
as  in  the  other.  Collins  v.  State,  78  Ala.  434; 
Smith  v.  State,  73  Ala.  11.  The  habeas  cor- 
pus statute  provides,  that  "any  person,  who 
is  imprisoned  or  restrained  of  his  liberty  In 
this  state,  on  any  criminal  charge  or  accusa- 
tion, or  under  any  other  pretense  whatever, 
except,  •  *  •  may  prosecute  the  writ  of 
habeas  corpus,  according  to  the  provisions  of 
this  chapter,  to  inquire  into  the  cause  of 
such  imprisonment  and  restraint"  Code,  f 
47G1.  According  to  the  practice  In  this  state, 
when  a  committing  magistrate,  on  prelimi- 
nary examination,  in  default  of  the  ball  pre- 
scribed, commits  a  party  charged  with  a 
bailable  offense,  the  prisoner  has  the  right 
to  the  writ  of  habeas  corpus,  and  is  enti- 
tled to  require  of  the  judge  granting  it  that 
ie  shall  hear  and  pass  upon  the  question  of  his 
guilt— to  be  discharged,  if  it  shall  appear 
to  him,  that  no  offense  has  been  committed, 
or  that  there  is  no  probable  cause  for  char- 
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glng  him  therewith.  Code,  If  4762,  4785; 
Ex  parte  Mahone,  30  Ala.  49;  Ex  parte  Cham- 
pion, 52  Ala.  311;  Ex  parte  Riley,  94  Ala. 
82,  10  South.  528;  Ex  parte  West  (Ala.)  14 
South.  902.  This  statute  is  broad  enough 
to  cover  unlawful  imprisonment  by  a  justice 
of  the  peace,  of  a  party  in  a  bastardy  pro- 
ceeding, as  well  as  on  any  other  charge;  and 
why  his  commitment  after  preliminary  ex- 
amination, in  such  a  case,  may  not  be  Inquir- 
ed into,  to  ascertain  if  the  restraint  of  the 
liberty  of  the  party  charged  and  Imprisoned 
is  not  unlawful,  as  is  here  questioned,  it  is 
difficult  to  comprehend.  The  demurrer  to 
the  petition  for  the  writ  questioned  simply 
the  Jurisdiction  of  the  probate  judge  to  In- 
quire into  the  cause  of  the  applicant's  im- 
prisonment because  it  showed  that  he  was 
committed  by  a  justice  of  the  peace  in  a 
bastardy  proceeding,  the  legality  of  which, 
the  judge  could  not  investigate.  The  demur- 
rer should  have  been  overruled,  and  the  pro- 
bate Judge  should  have  proceeded  to  try  the 
cause,  as  he  would  have  done  in  the  case 
of  a  criminal  brought  before  him  on  habeas 
corpus  after  commitment  by  a  justice  of  the 
peace,  and  having  declined  to  do  so,  manda- 
mus is  the  proper  remedy.  Ex  parte  Jones, 
94  Ala.  34,  10  South.  429;  Ex  parte  Cham- 
pion, and  Ex  parte  Mahone,  supra.  Let  our 
conclusions  be  certified  below,  and  a  rule 
nisi  is  granted  for  the  judge  of  probate  of 
Marengo  to  show  cause  why  the  writ  of 
mandamus  should  not  issue  as  prayed  for; 
unless  being  certified  of  our  conclusions  on 
the  facts  presented,  he  shall  proceed  to  hear 
and  determine  the  cause  of  the  detention  of 
the  petitioner,  or,  unless  he  may  desire  to 
make  answer  to  the  petition  and  controvert 
the  same. 


HUBBARD  t.  8TATBL 
(Supreme  Court  of  Alabama.    July  25,  1895.) 
L  ah  cent — Evidence. 
On  trial  for  larceny,  where  there  was  evi- 
dence that  the  owners  of  the  stolen  property,  in 
searching  defendant's  premises,  broke  open  his 
corn  crib,  and  found  the  stolen  property  con- 
cealed therein,  evidence  that  defendant,  when 
asked  for  the  key  to  the  crib,  stated  that  it  had 
been  lost  or  mislaid,  is  admissible  as  part  of 
the  res  gestae. 

Appeal  from  circuit  court,  Wilcox  county; 
John  Moore,  Judge. 

Abe  Hubbard  was  convicted  of  grand  lar- 
ceny, and  appeals.  Affirmed. 

N.  F.  Dunning,  introduced  as  a  witness  for 
the  state,  testified,  among  other  things:  That, 
upon  losing  the  hog  stolen,  he  and  one  Dan- 
nelly  went  to  the  defendant's  house,  and  after 
the  said  Dannelly's  telling  the  defendant  that 
Dunning  had  lost  a  hog,  and  they  believed 
that  he  had  stolen  it,  and  had  come  to  search 
for  it  they  proceeded  to  search  the  defend- 
ant's house,  without  any  objection  on  the 
part  of  the  defendant.  After  searching  the 
defendant's  house,  they  proposed  to  search 
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his  corn  crib,  and  asked  the  defendant  for  the 
key.  That  thereupon  the  defendant  said  the 
key  was  misplaced  or  lost,  and  could  not  be 
found,  but  he  made  no  objection  to  the  crib 
being  searched.  The  defendant  objected  to 
the  witness'  testifying  as  to  what  he  said 
about  the  key  to  his  corn  crib,  and  moved 
the  court  to  exclude  such  testimony  from  the 
jury.  The  court  overruled  the  objection  and 
motion,  and  to  this  ruling  of  the  court  the  de- 
fendant duly  excepted.  The  witness  then  tes- 
tified that,  upon  pulling  a  plank  off  of  the 
door  of  the  crib,  they  found  In  said  crib,  un- 
der several  pounds  of  fodder,  a  barrel  contain- 
ing the  parts  of  a  hog  cut  up  and  salted.  G. 
T.  Dannelly,  another  witness  for  the  state, 
testified  that,  when  he  and  the  witness  Dun- 
ning made  the  search  of  the  defendant's 
house  and  corn  crib,  they  had  no  search  war- 
rant or  writ  of  arrest  In  other  respects  the 
testimony  of  this  witness  was  substantially 
the  same  as  the  testimony  of  the  witness 
Dunning.  The  defendant  moved  to  exclude 
from  the  jury  the  testimony  of  this  witness 
as  to  what  the  defendant  said  about  the  key 
to  the  corn  crib  being  lost,  and  duly  excepted 
to  the  court's  overruling  his  motion.  This 
ruling  of  the  trial  court  upon  the  evidence  is 
the  only  question  presented  for  review  on 
the  present  appeal 

Vlrglnius  W.  Jones,  for  appellant  Wm.  O. 
Fitts,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  trial  court  did  not 
err  in  receiving  evidence  of  the  fact  that 
when  Dunning  and  others,  who  were  looking 
for  the  property  alleged  to  have  been  stolen, 
proposed  to  search  the  defendant's  corn  crib, 
which  was  locked,  the  defendant  said  the  key 
had  been  lost  or  mislaid.  It  was  shown  that, 
although  none  of  the  party  had  a  search  war- 
rant, the  defendant  made  no  objection  to  his 
residence  being  searched,  nor,  after  this,  to  his 
crib  being  entered,  by  removing  a  plank  from 
the  door,  and  searched.  The  fact  in  question, 
therefore,  that  he  said  (whether  falsely  or  not 
is  not  made  to  appear)  that  the  key  to  the  crib 
had  been  lost  or  mislaid,  was  of  the  res  ges- 
tae of  the  broader  general  fact  (itself  confess- 
edly competent),  of  the  search  resulting  in 
the  finding,  hid  away  in  the  crib,  of  the  stolen 
property,  and  admissible  as  such,  and  cannot, 
in  our  opinion,  be  brought  within  the  princi- 
ple of  exclusion  laid  down  In  Murdock  v. 
State,  68"  Ala.  567,  In  respect  of  evidence  that 
a  defendant  asserted  the  constitutional  immu- 
nity of  his  premises  from  unauthorized  search. 
Affirmed. 


WHITE  v.  STATE. 

(Supreme  Court  of  Alabama.    July  25,  1895.) 

Assault  with  Intent  to  Mdrdkk— What  CON- 
STITUTES. 

It  appearing  from  the  evidence  that  the 
defendant  in  an  attempt  to  collect  a  bill  from 
the  person  assaulted,  while  intoxicated,  had 
drawn  a  pistol  from  his  pocket  only  to  have  it  . 


taken  from  him  by  an  officer,  there  was  no  er- 
ror in  refusing  a  request  to  charge  that  "unless 
the  defendant  actually  presented  a  pistol,"  he 
was  not  guilty. 

Appeal  from  city  court  of  Gadsden;  John 
H.  Disque,  Judge. 

Walker  White  was  indicted  for  an  assault 
with  intent  to  murder,  and  from  a  judgment 
of  conviction  he  appeals.  Affirmed. 

The  evidence  on  the  trial  of  the  cause,  as 
is  shown  by  the  bill  of  exceptions,  tended 
to  show  that  the  defendant  came  into  the  res- 
taurant of  Collier,  drunk;  that  he  presented 
to  Collier  an  account  for  goods  bought  by 
Collier  at  the  store  of  the  defendant's  father; 
that  upon  reading  the  account  Collier  threw 
it  upon  the  floor,  and  thereupon  the  defend- 
ant pulled  a  pistol  from  his  pocket  which 
was  taken  from  him  by  the  chief  of  police 
of  the  city"  of  Attalla.  It  was  also  shown 
that  the  defendant  and  Collier  were  not  on 
friendly  terms,  and  that  the  defendant  had 
said  he  expected  to  kill  Collier.  After  the  Intro- 
duction of  this  evidence  the  defendant  request- 
ed the  court  to  give  to  the  jury  the  following 
written  charge,  and  duly  excepted  to  the  court's 
refusal  to  give  the  same  as  asked:  "The  court 
charges  the  jury  that,  unless  the  defendant 
actually  presented  a  pistol  at  Collier,  then 
the  defendant  is  not  guilty." 

Goodhue  &  Sibert,  for  appellant  Wm.  C. 
Pitts,-  Atty.  Gen.,  for  the  State. 

HEAD,  J.  If  the  charge  requested  by  de- 
fendant had  been  limited  to  an  acquittal  of 
any  assault,  it  would  have  been  proper. 
Lawson  v.  State,  SO  Ala.  215;  Johnson  v. 
State,  85  Ala.  368;  Tarver  v.  State,  43  Ala. 
854;  Clements  v.  State,  50  Ala.  117;  Simpson 
v.  State,  59  Ala.  1;  Chapman  v.  State,  78 
Ala.  463.  But  under  the  evidence  the  de- 
fendant might  have  been  lawfully  convicted 
of  an  attempt  to  commit  an  assault.  The 
charge,  if  given,  would  have  denied  the  Jury 
that  right  Affirmed. 


BONNER  ▼.  STATE. 
(Supreme  Court  of  Alabama.    July  25, 1895.) 
Mcbdeb— Evidence  of  Motive— Corroboration 
or  Accomplice— Instructions. 

1.  An  accomplice  having  testified  that  he, 
defendant  and  another,  after  entering  into  a 
conspiracy  to  compel  deceased  to  leave  the  conn- 
try,  had  gone  to  the  latter's  dwelling  at  night 
and  were  throwing  rocks  at  it  when  deceased 
came  out;  that  the  third  conspirator  had  then 
fired  his  gun  against  the  house,  and  that  witness 
had  fired  his  into  the  air,  but  that  he  did  not 
know  which  way  defendant  fired,— testimony  of 
another  witness  as  to  a  conversation  overheard 
by  him  between  defendant  and  the  third  con- 
spirator was  admissible  for  the  purpose  of  dis- 
closing a  motive  on  the  part  of  defendant  for 
the  offense  charged. 

2.  The  evidence  was  also  admissible  for  the 
purpose  of  corroborating  the  accomplice's  tes- 
timony in  the  matter  of  connecting  defendant 
with  the  homicide. 

3.  An  accomplice  may  testify  that  after  a 
conspiracy  to  compel  deceased  to  leave  the  coun- 
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try  had  been  formed,  and  the  day  before  its 
consummation,  he  and  another  borrowed  a  gnn 
which  was  naed  on  the  occasion  of  the  homicide; 
and  the  objection  to  this  evidence  by  defendant 
on  the  ground  that  he  was  not  present  at  the 
time,  nor  shown  to  have  known  anything  of  the 
borrowing  of  the  gun,  is  untenable. 

4.  A  general  exception  to  the  charge  of  the 
court  is  insufficient,  unless  every  proposition 
therein  is  unsound. 

5.  It  is  unnecessary  that  the  jury  should  be 
convinced  of  defendant's  guilt  beyond  all  "rea- 
sonable chance  of  mistake." 

6.  There  iB  no  error  in  refusing  requests  to 
charge  that  a  certain  fact  should  "weigh  but 
little  against  tbe  defendant,  or  that  a  certain 
other  assumed  fact  "is  a  strong  circumstance  in 
the  defendant's  favor." 

7.  It  is  not  error  to  allow  the  state  to  with- 
draw a  charge,  though  the  court  has  determined 
to  give  it,  and  the  charge  was  correct,  where  it 
would  have  been  prejudicial  to  defendant,  if 
given. 

Appeal  from  circuit  court,  Walker  county; 
James  J.  Banks,  Judge. 

Boge  Bonner  was  jointly  indicted  with 
John  Bonner  for  the  murder  of  Andrew  J. 
Higgins,  was  tried  separately,  and  convicted 
of  murder  in  the  first  degree,  and  sentenced 
to  the  penitentiary  for  Ufa  From  this  judg- 
ment he  appeals.  Affirmed. 

On  the  trial  of  the  cause,  as  is  shown  by 
the-  bill  of  exceptions,  the  state  introduced 
evidence  tending  to  show  the  killing  of  An- 
drew J.  Higgins.  Then  the  state  introduced 
as  a  witness  one  Sam  Key,  who  was  a  con- 
fessed accomplice  in  the  killing  of  the  said 
Andrew  J.  Higgins.  This  witness  detailed 
the  facts  of  the  killing  as  follows:  "The 
witness,  together  with  Boge  Bonner,  the  de- 
fendant, and  Charley  Morris,  went  to  the 
house  of  deceased,  at  night,  for  the  purpose 
of  rocking  his  house,  and  making  him  leave 
the  country.  They  were  all  armed  with  shot- 
guns. That  they  went  up  to  within  75  or  80 
yards  of  the  house  of  deceased,  and  threw 
some  rocks  at  his  house,  and  deceased  came 
out  of  his  house  with  a  gun,  and  fired  it  off, 
and  that  Charley  Morris  fired  his  gun,  and 
witness  heard  the  lead  strike  the  house,  and 
that  witness  fired  his  gun  in  the  air,  and  that 
he  did  not  know  which  way  defendant  fired 
his  gun,  and  that  the  three  men  went  off,  and 
left  tbe  house."  The  bill  of  exceptions  then 
recites:  "The  testimony  of  this  witness  fur- 
ther tended  to  show  that  that  night,  when 
witness,  Charley  Morris,  and  defendant  met 
to  go  over  to  deceased's  house,  it  was  agreed 
between  them  that  they  would  only  throw 
rocks,  and  hurt  no  one,  unless  they  were 
crowded.  Then  they  were  to  stand  them  off. 
The  testimony  of  this  witness  further  tended 
to  show  that  witness  borrowed  a  shotgun 

from  one  Sherer  on  the  evening  before 

the  killing."  There  was  also  evidence  intro- 
duced by  the  state  tending  to  corroborate  the 
testimony  of  the  witness  Key.  This  evidence 
is  sufficiently  stated  in  the  opinion.  It  was 
also  shown  that  the  defendant  fled  the  coun- 
try after  the  killing.  The  evidence  for  the 
defendant  tended  to  prove  an  alibi,  and  also 
tended  to  show  that  he  did  not  make  the 


threats  testified  to  as  having  been  made  by 
him.  Upon  the  Introduction  of  all  the  evi- 
dence the  defendant  requested  the  court  to 
give  to  the  jury  the  following  written  char- 
ges, and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked:  (1) 
"If  the  jury  believe  the  evidence,  they  will 
find  the  defendant  not  guilty."  (2)  "Unless 
the  jury  is  convinced,  beyond  all  reasonable 
chance  of  mistake,  that  the  defendant  was 
present  when  Higgins  was  killed,  they  must 
find  him  not  guilty."  (3)  "Any  reasonable 
doubt,  however  slight  and  shadowy,  is  suffi- 
cient to  require  an  acquittal."  (4)  "Any  evi- 
dence indicating  consciousness  of  guilt,  of 
itself,  should  weigh  but  little,  and  ought  to 
be  considered  by  the  jury  with  great  caution." 
(5)  "If  the  evidence  fails  to  show  any  motive 
on  tbe  part  of  the  defendant  to  commit  the 
crime,  I  charge  you  that  in  the  absence  of 
positive  proof  of  defendant's  guilt,  authoriz- 
ing a  conviction,  such  absence  of  motive  is 
a  strong  circumstance  in  the  defendant's 
favor,  and  may  be  considered  by  yon,  in  con- 
nection with  the  other  exculpating  evidence, 
to  generate  a  reasonable  doubt  of  defendant's 
guilt"  (6)  "The  court  charges  you,  gentle- 
men of  the  jury,  that  as  reasonable  men 
usually  have  a  motive  for  what  they  do,  or 
act  from  or  by  virtue  of  a  motive,  and  that 
whereas  men  rarely,  If  ever,  commit  a  grave 
offense  like  the  one  with  which  the  defendant 
la  charged,  that  therefore  you  are  authorized 
to  look  to  the  fact,  if  it  be  a  fact,  that  the 
state  has  failed  to  show  a  motive  on  the  part 
of  the  defendant  for  the  killing  of  Andrew  J. 
Higgins,  in  making  up  your  verdict  and  in 
determining  whether  the  defendant  is  guilty 
as  charged."  At  the  request  of  the  defend- 
ant the  court  gave,  among  others,  the  follow- 
ing charge:  (10)  "Every  one  charged  with 
the  commission  of  an  offense  against  the  law 
is  presumed  innocent  until  his  guilt  is  es- 
tablished, and  evidence  sufficient  to  convict 
should  not  be  a  mere  preponderance  of  prob- 
abilities, but  should  be  so  convincing  as  to 
lead  the  mind  to  the  conclusion  that  the  ac- 
cused cannot  be  guiltless."  The  bill  of  ex- 
ceptions then  recites:  "The  solicitor  then 
asked  the  judge  to  give  the  following  charge 
in  writing:  *If,  from  all  the  evidence,  the 
Jury  believe  it  is  possible  that  the  defendant 
Is  not  guilty,  or  perhaps  the  defendant  is  not 
guilty,  this  degree  of  uncertainty  does  not 
amount  to  a  reasonable  doubt,  and  would  not 
entitle  the  defendant  to  an  acquittal.  All 
that  is  required  is  that  the  jury  should,  from 
all  the  evidence,  believe,  beyond  a  reason- 
able doubt  that  the  defendant  Is  guilty;  and 
if  you  so  believe,  beyond  all  reasonable 
doubt  from  the  evidence,  that  the  killing 
occurred  in  this  county,  and  before  the  find- 
ing of  the  indictment,  and  that  defendant 
killed  deceased,  or  aided  In  his  killing,  you 
must  find  the  defendant  guilty,  although  you 
may  also  believe  from  the  evidence  that  It  Is 
possible  that  he  is  not  guilty.*  The  presiding 
judge  gave  said  charge  and  wrote  thereon: 
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•Given.  James  J.  Banks,  Judge,'— and  read 
the  said  charge  to  the  jury.  The  solicitor, 
then,  in  the  presence  and  hearing  of  the  Jury, 
and  before  the  jury  had  retired,  asked  leave 
of  the  court  to  withdraw  said  charge.  The 
defendant  objected.  The  court  overruled  the 
objection,  and  the  defendant  duly  excepted. 
The  presiding  judge  withdrew  said  charge 
from  the  jury,  and  handed  the  charge  to  the 
solicitor,  and  the  charge  was  not  taken  out 
by  the  jury,  and  the  defendant  then  and  there 
duly  excepted  to  the  action  of  the  court" 

Coleman  &  Sowell  and  Appling,  McGulre  & 
Collier,  for  appellant.  Wm.  C.  Fitts,  Atty. 
Gen.,  for  the  State. 

McOLELLAN,  J.  The  evidence  of  Sam 
Key,  an  accomplice,  was  to  the  effect  that  he, 
Charley  Morris,  and  the  defendant  went  to 
the  house  of  the  deceased,  Andrew  Higgins, 
at  night,  for  the  purpose  of  "rocking"  his 
house,  and  making  .him  leave  the  country.  It 
was  shown  that  Side  Higgins,  a  son  of  the 
deceased,  lived  there  with  his  father,  and  that 
the  conspirators  went  within  75  or  80  yards 
of  the  house,  and  began  throwing  rocks  at  it, 
when  Andrew  Higgins  came  out  of  the  house 
with  his  gun,  and  fired  it  off,  whereupon  Char- 
ley Morris  fired  his  gun  at  the  deceased.  Wit- 
ness "fired  his  gun  in  the  air,  and  did  not 
know  which  way  the  defendant  fired  his  gun." 
Andrew  Higgins  fell  dead,  and  the  three  men 
left  the  place  together.  On  the  state  of  case 
thus  presented  by  the  evidence  of  Key,  the 
testimony  of  the  witness  James  Bell  as  to 
the  conversation  between  the  defendant  and 
said  Morris  shortly  before  the  homicide, 
which  he  (Bell)  overheard,  was  clearly  rele- 
vant and  competent  Bell  testified  that  Mor- 
ris and  Bonner  were  talking,  and  said  some- 
thing about  the  Higglnses;  exactly  what,  he 
did  not  remember.  Boge  Bonner  said  that  he 
guessed  by  the  time  it  was  got  through  with, 
that  Side  Higgins  would  not  want  to  have 
another  one  of  the  Bonners  arrested;  that 
there  would  go  enough  there  to  clean  tnem 
up;  that,  if  there  was  a  little  powder  and  lead 
used  in  this  neighborhood,  then  there  would 
be  peace  and  quiet  This  evidence  disclosed 
a  motive  on  the  part  of  Bonner  for  the  of- 
fense charged.  It  showed  a  hostile  and  dead- 
ly animus,  not  only  against  Side  Higgins,  but 
against  the  Higglnses,  and  a  purpose  to  go 
to  the  house  where  Side  and  his  father,  the 
deceased,  lived,  "and  clean  them  up."  And 
It  supplied  corroboration  of  the  evidence  of 
the  accomplice  Key  in  the  matter  of  connect- 
ing the  defendant  with  the  homicide.  This 
evidence  was  properly  allowed  to  go  to  the 
jury.  The  evidence  went  to  show  a  conspira- 
cy between  Bonner,  Morris,  and  Key  to  run 
off,  if  they  could,  or  kill,  if  they  could  not 
run  off,  the  Higglnses,— father  and  son. 
Key's  testimony  shows  this.  He  is  corrobo- 
rated by  the  testimony  of  Bell.  After  this 
conspiracy  was  formed,  and  the  day  before 
Its  purpose  was  in  part  consummated,  two  of 
the  conspirators,  Key  and  Morris,  borrowed 


a  gun,  such  as  was  used  on  the  occasion  of 
the  homicide,  from  one  Davidson.  Key  tes- 
tified that  this  gun  was  used  on  that  occasion. 
The  defendant  objected  to  evidence  of  this 
fact  on  the  ground  that  he  was  not  present 
at  the  time,  nor  shown  to  have  known  any- 
thing of  the  borrowing  of  the  gun.  The  ob- 
jection is  untenable.  On  the  familiar  princi- 
ple that  the  separate,  and,  as  between  them- 
selves, disconnected  acts  of  conspirators,  in 
line  with  the  common  design,  and  In  furtner- 
ance  of  the  conspiracy,  may  be  given  in  evi- 
dence against  all  and  each  of  them,  this  evi- 
dence was  relevant  and  competent 

The  general  charge  of  the  court  was  given  in 
writing.  It  covers  the  case  pretty  thorough- 
ly and  exhaustively;  stating,  of  course,  many 
distinct  principles  of  law  bearing  on  the  case 
as  presented  to  the  jury,  and  expounding 
them  concisely  and  correctly.  The  defendant 
excepted  generally  to  the  giving  of  this 
charge,  the  recital  being,  "The  defendant  ex- 
cepted to  the  giving  of  the  above  charge." 
And  this  Is  all.  No  exception  was  reserved 
to  any  particular  part  of  the  charge,  nor  to 
any  single  principle  or  proposition  laid  down 
in  It,  but  the  exception  went  to  It  as  a  whole. 
It  has  been  too  often  decided  by  this*  court, 
and  the  doctrine  is  too  well  grounded  In  rea- 
son, that  a  general  exception  to  the  charge,  giv- 
en ex  mero  motu  by  the  presiding  Judge,  will 
avail  the  defendant  nothing  unless  every  prop- 
osition stated  therein  Is  unsound  and  errone- 
ous, to  be  now  departed  from  or  overturned, 
even  had  we  no  decisions  on  the  point  And 
this  case  illustrates  the  necessity  and  wisdom 
of  the  rule.  The  reason  underlying  the  prin- 
ciple—the theory  upon  which  specific  excep- 
tions are  required— Is  that  If  error  has  In  fact 
been  committed  the  exception  reserved  will 
point  out  the  error  to  the  presiding  judge,  so 
that  he  may  at  once  correct  It  It  is  only 
upon  this  theory  and  for  this  reason  that  ex- 
ceptions are  required  to  be  taken  and  noted 
at  all;  and,  but  for  this  consideration,  the 
points  relied  on  for  a  reversal  In  this  court 
might  well  be  made  for  the  first  time  in  this 
court  In  the  present  case  it  is  not  insisted 
that  any  of  the  great  number  of  abstract 
propositions  laid  down  by  the  court  are  un- 
sound, but  only  that  in  applying  the  law  to 
this  case  the  court  omitted  to  hypothesize 
venue  as  one  of  the  facts  the  jury  should  find 
before  pronouncing  the  defendant  guilty.  It 
cannot  be  doubted  that,  If  the  exception  had 
Indicated  that"  part  of  the  charge  where  the 
abstract  law  was  applied  with  hypothesis  to 
this  case,— a  most  natural  and  easy  thing  to 
have  been  done,— the  court  would  at  once  have 
noted  the  omission  of  a  hypothesis  of  venue, 
and  have  corrected  It.  But  with  this  gen- 
eral exception,  only,  the  court's  attention  was 
no  more  directed  to  that  matter  than  any 
other  of  a  score  or  more  propositions  stated 
In  the  charge;  and,  as  there  appears  to  have 
been  no  issue  made  on  the  trial  as  to  the 
venue,  to  sustain  such  an  exception  would  be 
an  especially  pernicious  violation  of  the  rule 
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requiring  specific  exceptions.  It  is  untenable. 
The  defendant,  In  Its  reservation,  affirmed 
that  the  court's  charge  was  bad  In  every  prin- 
ciple it  asserted.  Whether  It  is  bad  In  every 
doctrine  expounded,  or  not,  Is  the  Issue  he 
presents  in  this.  If  thus  vicious,  he  Is  en- 
titled to  a  reversal.  If  not  thus  vicious,  he  Is 
cast  on  the  Issue,  and  takes  nothing  by  this 
exception.  Confessedly,  the  charge  is  sound 
in  every  proposition  It  advances,  except  one. 
It  Is  not  bad  as  a  whole.  The  exception  most 
therefore  be  adjudged  vain  and  abortive. 

The  general  affirmative  charge  requested  by 
the  defendant  was,  of  course,  properly  re- 
fused, since,  to  say  the  least,  the  evidence 
tended  to  establish  every  fact  essential  to  con- 
viction. 

We  are  not  sure  we  know  what  is  meant  by 
the  phrase,  "reasonable  chance  of  mistake," 
as  used  In  defendant's  second  request  We 
are  sure,  though,  that  to  be  convinced  be- 
yond all  reasonable  chance  of  mistake  is  not 
the  Same  thing  as  conviction  beyond  a  rea- 
sonable doubt  "Chance"  Implies  possibility, 
and  would  probably  have  been  so  understood 
by  the  Jury;  and  "reasonable  possibility"  Is, 
at  last,  no  more  than  a  possibility.  Sims  v. 
State  (Ala.)  14  South.  560.  And  It  is  not  neces- 
sary to  conviction  that  the  evidence  snould 
exclude  the  possibility  of  the  defendant's  in- 
nocence. 

Charges  4  and  5  refused  to  the  defendant 
are  invasive  of  the  province  of  the  Jury,  and 
for  that,  if  not  also  for  other  reasons,  were 
properly  refused.  The  court  cannot  tell  the 
jury  that  a  certain  fact  should  "weigh  but 
little"  against  the  defendant  or  that  a  cer- 
tain other  assumed  fact  "Is  a  strong  circum- 
stance In  the  defendant's  favor." 

Among  other  faults  of  the  sixth  charge  re- 
quested by  the  defendant  It  is  open  to  the 
criticism  that  It  Is  a  pure  argument 

Charge  10,  given  at  defendant's  Instance, 
might  well  have  been  refused.  Thomas  v. 
State  (Ala.)  17  South.  460. 

We  do  not  think  It  error  for  the  court  to 
allow  a  party  to  withdraw  a  charge  after  the 
court  has  determined  to  give  It,  and  has  so 
Indorsed  on  the  paper.  It  seems  to  us  that 
the  case  put  Is  distinguishable  from  that  of 
Redus  v.  State,  82  Ala.  53,  2  South.  713,  which 
had  reference  to  refused  charges  when  the 
statute  required  them  to  be  delivered  to  the 
Jury.  But  even  were  we  to  concede  that  the 
court  In  this  case  committed  an  error  In  al- 
lowing the  solicitor  to  withdraw  the  charge 
which  he  had  requested,  and  which  had  been 
duly  Indorsed  and  given  to  the  Jury,  the  con- 
cession would  avail  the  defendant  nothing. 
The  charge  Itself  was  a  sound  exposition  of 
tue  law.  In  every  respect  It  proceeded  on 
the  state's  theory  of  the  case,  and  was  as 
favorable  to  the  prosecution  as  the  law  ad- 
mitted of  its  being.  Had  it  been  delivered 
Into  the  hands  of  the  jury,  or,  after  being 
read,  not  been  withdrawn  by  the  court  from 
their  consideration,  Its  effect  upon  the  jury 
would  necessarily  have  been  prejudicial  to 


the  defendant    So  that,  if  the  court  erred,  it 
la  clear  that  the  error  did  not  and  could  not 
have  Injured  the  appellant    The  judgment 
of  the  circuit  court  must  be  affirmed. 
■  = 

THOMAS  v.  STATE. 
(Supreme  Court  of  Alabama.    July  25,  1895.) 
Abson— Evidence— Appeal — Instructions. 

1.  On  trial  for  arson,  where  there  was  evi- 
dence that  defendant  was  seen  to  approach  the 
building  with  a  jug  in  her  hand,  and  pour  oil 
therefrom,  to  which  she  set  fire,  evidence  that 
the  jng  was  formerly  in  possession  of  her  hus- 
band is  admissible. 

2.  Where  the  bill  of  exceptions  does  not  set 
out  testimony  of  a  witness  in  full,  the  objection 
that  such  testimony  is  hearsay  cannot  be  sus- 
tained. 

3.  A  request  to  charge  that  evidence  suffi- 
cient to  convict  "should  not  only  be  a  preponder- 
ance of  mere  probabilities,  but  the  evidence 
should  be  so  convincing  as  to  lead  the  mind  to 
the  conclusion  that  defendant  cannot  be  guilt- 
leas,"  was  properly  refused. 

4.  A  request  to  charge  that:  "Flight  is  not 
evidence  of  gnilt  unless  the  defendant  fled  from 
a  sense  of  guilt  And.  if  defendant  voluntarily- 
surrendered  herself  for  trial,  this  explained 
away  her  flight  and  it  will  not  be  weighed 
against  her,"— was  properly  refused  as  Invading; 
the  province  of  the  jury. 

Appeal  from  Blbb  county  court;  M.  Y. 
Hayes,  Judge. 

Malinda  Thomas  was  convicted  of  arson  In 
the  third  degree,  and  appeals.  Affirmed. 

Upon  the  introduction  of  all  the  evidence 
the  defendant  requested  the  court  to  give  to 
the  jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  (1)  "The  court 
charges  the  Jury  that  the  evidence  sufficient 
to  convict  Malinda  Thomas  should  not  only 
be  a  preponderance  of  mere  probabilities,  but 
the  evidence  should  be  so  convincing  as  to 
lead  your  mind  to  the  conclusion  that  the  de- 
fendant cannot  be  guiltless."  (2)  "Flight  is 
not  evidence  of  guilt,  unless  the  defendant 
fled  from  a  sense  of  guilt  And,  if  defend- 
ant voluntarily  surrendered  herself  for  trial, 
this  explained  away  her  flight  and  it  will  not 
be  weighed  against  her." 

S.  D.  Logan,  for  appellant  Wm.  C.  Fftts, 
Atty.  Gen.,  for  the  State. 

HEAD,  J.  The  defendant  was  tried  for  tike 
offense  of  arson  in  the  third  degree,  under  the 
statute,  and  convicted.  The  state's  evidence 
tended  to  show  that  she  was  seen  between  8 
and  9  o'clock  at  night  to  approach  the  house- 
that  was  burned,  with  a  jug  in  her  hand,  and. 
on  reaching  it,  began  pouring  oil  on  it  from- 
the  jug,  and  then  struck  a  match  and  set  fire 
to  the  oil.  She  then  took  up  the  Jug,  and 
started  to  run  away,  when  Nathan  Hill,  the 
owner  of  the  house,  fired  a  gun  at  her,  as  she 
ran.  Nathan  Hill  Is  one  of  the  witnesses 
who  testified  to  seeing  the  defendant  commit 
the  offense,  as  above  stated;  and  he  was 
asked  by  the  state  if  he  had  ever  seen  the  jug 
before,  to  which  he  replied  that  several 
weeks  before  the  burning  he  and  Will  Thona- 


Digitized  by  Google 


280  SOUTHERN  REPORTER.  VoL  18.  (Ala. 


as,  the  husband  of  defendant,  were  getting 
shingles  In  the  woods,  and  that  they  had  that 
same  jug  with  them,  with  kerosene  oil  In  It, 
and  that  It  was  left  in  the  possession  of  said 
Will  Thomas,  The  defendant  objected  to 
this  testimony  on  the  ground  that  It  was  Ir- 
relevant and  Incompetent,  and  that  possession 
of  the  jug  by  some  one  else  did  not  bind  the 
defendant.  The  court  properly  overruled  the 
objection.  The  fact  that  the  jug  belonged  to, 
and  was  In  possession  of,  her  husband,  before 
the  burning,  was  a  circumstance  going  to 
show  opportunity  in  the  defendant  to  have  it 
In  her  possession  at  the  time  of  the  burning, 
and  to  identify  her  as  the  guilty  agent  The 
bill  of  exceptions  recites  that  "the  said  Na- 
than's evidence  tended  to  show  that  the  Jug 
was  found  on  the  morning  after  the  alleged 
burning,  or  the  morning  after  that,— he  did 
not  remember,— over  the  hill,  in  the  direction 
that  defendant  ran,  on  the  side  of  the  path, 
with  some  kerosene  oil  in  it."  Telia  Hill, 
Nathan's  wife,  was  Introduced  by  the  state, 
and  she  testified  that  "the  first  she  and  her 
husband  knew  of  the  jug  was  on  the  second 
morning  after  the  alleged  burning,  and  then 
her  little  boy  brought  it  to  her  and  her  hus- 
band, and  that  they  then  went  over  the  hill, 
and  looked  at  the  place  where  the  little  boy 
said  he  found  the  jug."  The  defendant  then 
moved  the  court  to  exclude  from  the  Jury 
all  the  evidence  of  said  Nathan  and  Telia  as 
to  finding  the  Jug,  on  the  ground  that  the 
same  was  hearsay,  and  because  neither  the 
said  Nathan  nor  Telia  knew,  of  their  own 
knowledge,  where  the  Jug  was  found.  The 
court  overruled  the  objection  as  to  the  evi- 
dence of  Nathan,  and  sustained  it  as  to  Telia, 
and  exception  was  reserved.  It  is  enough  to 
say  that  the  bill  of  exceptions  does  not  pur* 
port  to  set  out  in  haec  verba  the  testimony  of 
Nathan,  but  its  tendency  only.  By  what 
means  or  processes  his  testimony  tended  to 
show  the  jug  was  found,  and  where  found, 
does  not  appear.  We  cannot,  therefore,  pro- 
nounce his  testimony  hearsay.  The  question 
put  to  the  defendant's  witness  Sylvia  Avery 
by  the  defendant,  "Do  you  know  If  Malinda 
Thomas  has  the  character  of  being  afraid  to 
go  about  of  nights  by  herself?"  and  the  fur- 
ther question,  "Has  It  ever  been  the  custom 
of  the  defendant  to  travel  about  In  the  night 
by  herself?"  were  Improper,  and  the  objec- 
tions to  them  were  properly  sustained.  Poe 
v.  State,  87  Ala.  65,  6  South.  878 

In  Coleman  v.  State,  59  Ala.  52,  we  ruled 
that  a  charge  the  same,  in  substance,  as  the 
first  requested  by  the  defendant  in  this  case, 
should  have  been  given,  and  reversed  the 
judgment  of  the  court  below  on  account  of  its 
refusal;  but  in  more  recent  rulings  we  have 
departed  from  that  decision,  and,  under  their 
influence,  now  hold  that  the  charge  was  prop- 
erly refused.  Bonner  v.  State,  18  South.  228. 
The  charge  requested  by  the  defendant  on 
the  subject  of  flight  clearly  invaded  the  prov- 
ince of  the  jury,  and  was  properly  refused. 
Affirmed. 


BEALL  et  al.  v.  LEHMAN-DURR  00. 

(Supreme  Court  of  Alabama.   July  25,  1895.) 

Fraudulent  Conveyances— Action  to  8k 
Aside— Pleading. 

1.  It  la  not  necessary  to  allege  in  a  bill  to 
set  aside  a  conveyance  as  fraudulent  that  the 
vendors  were  insolvent,  or  that  the  property 
conveyed  was  all  they  owned,  where  it  averred 
that  the  conveyance  was  either  voluntary,  or  for 
an  inadequate  consideration. 

2.  Where  a  bill  to  set  aside  a  sale  of  goods, 
as  fraudulent  as  to  creditors,  alleged  that  the 
conveyance  was  either  voluntary,  or  for  an  in- 
adequate consideration,  and  for  the  purpose  ot 
defrauding  creditors,  and  "that  there  was  a  pri- 
vate or  secret  understanding"  between  the  ven- 
dors and  vendee,  "which  constituted  a  part  of 
the  agreement  under  which  the  transfer  and  de- 
livery of  said  goods  were  made,"  whereby  there 
was  a  reservation  of  a  benefit  to  one  of  the  ven- 
dors, a  demurrer  on  the  ground  that  the  bill  did 
not  aver  that  the  secret  benefit  was  reserved 
with  a  fraudulent  intent  was  properly  overruled; 
the  allegation  as  to 'the  secret  benefit  not  being 
a  distinct  ground  of  relief,  but  being  one  of  the 
statements  of  fact  alleged  to  constitute  actual 
fraud. 

3.  A  demurrer  to  a  bill  as  a  whole  cannot 
be  sustained  if,  for  any  equity  appearing  in  it, 
the  complainants  are  entitled  to  relief. 

Appeal  from  chancery  court,  Crenshaw 
county;  Jere  N.  Williams,  Chancellor. 

BUI  by  the  Lehman-Durr  Company  against 
Beall  &  Coston  and  another  to  set  aside  a 
conveyance  for  fraud.  Defendants'  demurrer 
to  the  bill  was  overruled,  and  they  appeal. 
Affirmed. 

The  Lehman-Durr  Company  filed  this  bill 
against  Beall  &  Coston  and  George  A.  Fol- 
mer,  to  set  aside  as  constructively,  or  as  ac- 
tually fraudulent,  a  deed  executed  by  said 
Beall  &  Coston  to  said  Folmer,  on  the  20th 
of  October,  1804,  by  which  they  conveyed 
to  said  Folmer  their  entire  stock  of  goods 
and  merchandise,  in  their  two  stores  in 
which  they  carried  on  a  mercantile  business 
at  Luverne,  Ala.  It  is  alleged,  that  said 
Beall  &  Coston  were  Indebted  to  complain- 
ants, before  the  date  of  the  execution  of  said 
deed,  in  the  sum  of  $7,000  as  evidenced  by 
their  two  promissory  notes,  the  one  for  $3,- 
500,  dated  3d  of  May,  1804,  payable  1st  of 
October  after  date,  with  Interest  from  date; 
and  the  other  for  $1,500,  dated  June  IS, 
1804,  payable  on  the  15th  of  September, 
1804;  and,  that  subsequently  and  prior  to 
the  20th  of  October,  1804,  said  parties  be- 
come Indebted  to  complainants  In  the  sum 
of  $2,000  by  open  account  for  money  ad- 
vanced, and  for  work  and  labor  done,  and  that 
all  of  said  debts  were  partnership  debts 
of  said  Beall  &  Coston,  and  were  due  and 
owing  by  them  as  partners.  It  Is  further 
averred,  that  the  goods  and  merchandise  so 
transferred,  assigned  and  delivered  to  the 
said  Folmer,  were  of  value,  of,  to  wit,  $12,- 
000.  The  allegations  of  fraud,  upon  which 
the  deed  Is  sought  to  be  set  aside,  are,  (1) 
"That  there  was  no  consideration  for  said 
transfer  and  delivery  of  said  stock  of  goods 
to  the  said  Folmer;  that  It  was  taken  by  the 
said  Folmer  in  payment  of  an  alleged  in- 
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debtednees  due  by  the  said  Beall  &  Coeton 
to  him.  But  orators  aver  that  the  said  Beall 
&  Coston  were  not  indebted  to  the  said  Poi- 
nter in  any  sum;  that  the  said  Indebtedness 
which  is  the  alleged  consideration  for  said 
transfer  and  delivery  of  the  said  stock  of 
goods,  was  entirely  fictitious."  The  other 
alternative  averment  for  relief,  as  contained 
in  the  fourth  paragraph  of  the  bill,  is,  (2) 
"But  should  orators  be  mistaken  in  this,  then 
they  aver,  that  if  there  was  any  debt  due 
by  the  said  Beall  &  Coston  to  the  said  Pol- 
mer,  or  any  other  consideration  paid  by  the 
said  Folmer  for  the  transfer  and  delivery  of 
said  stock  of  goods,  that  the  consideration  so 
paid  was  greatly  inadequate;  that  the  value 
of  said  stock  of  goods  was  greatly  in  excess 
of  any  debt  due  by  said  Beall  &  Coston  to 
the  said  Folmer,  or  any  consideration  paid 
by  the  said  Beall  &  Coston  to  the  said  Fol- 
mer, or  any  consideration  paid  by  the  said 
Folmer  to  them  for  the  said  transfer  and 
delivery  of  said  stock  of  goods.  That  the 
said  stocks  of  goods  were  reasonably  worth 
at  the  time  of  said  transfer  and  delivery,  the 
sum  of  $12,000  as  hereinabove  alleged;  that 
this  fact  was  well  known  to  the  said  Beall 
A  Coston.  and  to  the  said  Folmer,  and  If  the 
said  Beall  &  Coston  were  Indebted  to  the 
said  Folmer  in  any  sum,  or  if  he  paid  them 
anything  for  the  said  stock  of  goods,  the 
amount  of  such  indebtedness,  or  the  amount 
paid  for  such  stocks  of  goods,  did  not  exceed 
the  sum  of  five  thousand  dollars.  And  ora- 
tors further  aver,  that  the  said  facts  as  to 
the  amount  of  such  indebtedness,  and  the 
value  of  such  stocks  of  goods,  were  well 
known  to  the  said  Beall  &  Coston  and  to  the 
said  Folmer  at  the  time,  and  the  purpose  of 
each  and  all  of  said  parties  in  making  said 
transfer,  was  to  place  the  said  stock  of  goods 
beyond  the  reach  of  orators,  and  the  other 
creditors  of  Beall  &  Coston,  and  was  to 
hinder,  delay,  and  defraud  orators  and  said 
other  creditors.  Orators  are  further  inform- 
ed and  believe,  and  upon  such  information 
and  belief  aver  and  state,  that  there  was  a 
private  understanding  and  agreement  be- 
tween the  said  Beall  &  Coston  and  the  said 
Folmer,  which  constituted  a  part  of  the 
agreement  under  which  the  transfer  and  de- 
livery of  the  stocks  of  goods  were  made, 
whereby,  there  was  a  reservation  of  a  bene- 
fit to  the  said  Beall  in  the  said  transaction, 
in  this:  that  it  was  agreed  and  understood 
that  the  said  Folmer  was  to  pay  to  the  said 
Beall,  Individually,  in  consideration  of  the 
said  sale  and  transfer,  a  large  sum  of  money, 
to  wit,  the  sum  of  four  thousand  dollars,  for 
the  private  use  and  benefit  of  the  said  Beall." 
The  prayer  of  the  bill  was  that  the  convey- 
ance of  the  property  by  the  respondents, 
Beall  &  Coston,  to  Folmer  be  set  aside  as 
fraudulent  and  void,  as  against  the  com- 
plainant, a  creditor  of  said  Beall  &  Coston. 
The  respondents  demurred  to  the  bill,  on 
many  grounds,  the  substance  of  which  were, 
first,  that  there  was  no  averment  in  said  bill 


that  Beall  &  Coston  were  insolvent,  and  that 
the  property  was  all  or  substantially  all  they 
owned;  second,  that  said  bill  did  not  deny 
that  the  respondents  had  enough  property 
other  than  that  conveyed  to  Folmer  to  pay 
their  debts;  and,  third,  it  was  not  averred 
in  said  bill  that  the  secret  benefit  alleged  to 
have  been  reserved  to  the  said  Beall  was 
reserved  with  a  fraudulent  intent  Upon 
the  submission  of  the  cause  upon  the  demur- 
rer, the  chancellor  overruled  the  same.  The 
respondents  appeal  from  this  decree,  and  as- 
sign its  rendition  as  error. 

Gamble  &  Bricken,  Bichardson  &  Brlcken, 
and  D.  M.  Powell,  for  appellants.  Tomp- 
kins &  Tray,  for  appellee. 

HARALSON,  J.  L  It  la  well  settled,  that 
a  solvent  debtor,  as  well  as  one  who  is  in- 
solvent, may  be  guilty  of  a  fraudulent  In- 
tent In  the  sale  of  his  property;  that  such  a 
debtor  may  convert  his  property  into  money 
for  the  purpose  of  putting  It  beyond  the 
reach  of  his  creditors,  and  a  vendee  who 
purchases  with  a  knowledge  of  such  fraudu- 
lent purpose,  for  a  cash  consideration,  is  a 
participator  in  the  fraud  and  acquires  no 
title  as  against  creditors;  and  that  a  volun- 
tary conveyance  is  void  per  se  as  to  exist- 
ing creditors  without  any  regard  to  the  in- 
tention of  the  parties,  or  to  the  circumstan- 
ces of  the  grantor,  or  the  amount  of  his 
indebtedness,  or  to  the  kind,  value  or  extent 
of  the  property  conveyed.  Dickson  v.  Mc- 
Larney,  97  Ala.  389,  12  South.  398;  Smith 
v.  Collins,  94  Ala.  394,  10  South.  334;  Sides 
v.  ScharfT,  93  Ala.  107,  9  South.  228;  3  Brick. 
Dig.  p.  515,  §  119.  It  is  manifest,  therefore, 
if  the  first  alternative  averment  of  fraud  be 
true,  the  bill  contains  equity,  and  Is  not 
subject  to  the  demurrer  interposed,  so  far  as 
it  rests  on  that  particular  ground  for  relief. 

2.  But,  the  bill  is  filed,  not  alone  on  the 
ground  that  the  sale  is  constructively  fraudu- 
lent, as  against  creditors  whose  claims  ex- 
isted prior  to  the  execution  of  the  convey- 
ance assailed  for  fraud,  but  that  It  is  actually 
fraudulent,  as  to  subsequent  creditors,  in  that 
it  was  made  with  the  Intent  to  hinder,  delay 
and  defraud  the  creditors  of  the  grantor. 
Yeend  v.  Weeks  (Ala.)  16  South.  166.  And, 
Its  equity  is  assailed,  on  this  ground,  by 
the  demurrer,  in  that  the  "bill  fails  to  aver, 
that  the  secret  benefit  alleged  to  have  been 
reserved  (to  the  grantor)  was  so  reserved 
with  the  intent  to  hinder,  injure,  delay  or 
defraud  complainants,  or  other  creditors  of 
these  defendants,"— the  said  Beall  &  Cos- 
ton.  But,  the  demurrer  in  this  respect,  is 
bad  for  two  good  reasons.  In  the  first  place, 
the  alleged  defect  in  averment,  does  not  in 
fact  exist  This  reservation  of  a  benefit  re- 
served to  the  grantor,  Is  not  set  up  as  a  dis- 
tinct and  third  alternative  averment  for  re- 
lief, as  is  assumed;  but  ia  its  connection, 
it  was  designed  to  be,  and  is  a  part  of  the 
second  alternative  ground  for  relief,  viz., 
that  the  conveyance  is  actually  fraudulent 
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bavins  been  made  with  the  Intent  to  hin- 
der, delay  and  defraud  the  grantors'  cred- 
itors. A  casual  reading  of  the  fourth  para- 
graph of  the  bill,  discloses  the  fact,  that  re- 
lief is  sought  only  on  two  grounds,  first, 
that  the  conveyance  Is  constructively  fraud- 
ulent, and,  second,  that  it  is  actually  fraudu- 
lent No  objection  Is  taken  to  the  sufficien- 
cy of  the  averment  of  constructive  fraud,  but 
the  demurrer  is  directed  to  the  sufficiency 
of  averment  of  actual  fraud.  This  last  aver- 
ment, however,  is  full  and  sufficient.  It 
states,  in  substance,  that  if  any  considera- 
tion at  all,  was  paid  for  the  conveyance,— 
and  this  fact  Is  denied,— It  was  greatly  Inade- 
quate, that  the  value  of  the  stocks  of  goods 
transferred  and  delivered  to  the  grantee,  was 
greatly  In  excess  of  any  debt  due  by  said 
JBeall  &  Coston  to  the  said  Folmer,  or  any 
consideration  paid  by  him  to  them  therefor; 
that  the  goods  so  transferred  were  reasona- 
bly worth,  at  the  time,  the  sum  of  $12,000; 
that  this  fact  was  well  known  to  the  gran- 
tors and  grantee  In  said  conveyance,  and  If 
said  Beall  &  Coston  were  Indebted  to  the 
said  Folmer,  in  any  sum,  or,  if  he  paid  fhem 
anything  for  the  goods,  the  amount  of  such 
indebtedness,  or  the  sum  paid  for  the  goods 
did  not  exceed  the  sum  of  $5,000;  that  the 
purpose  of  each  and  all  of  said  parties,  in 
making  the  said  transfer,  was  to  place  the 
said  stocks  of  goods  beyond  the  reach  of 
complainants  and  the  other  creditors  of  the 
grantors,  and  was  to  hinder,  delay  and  de- 
fraud complainants  and  the  other  creditors 
of  said  Beall  &  Coston;  and,  In  this  connec- 
tion, as  a  part  of  the  averment,  and  as  evi- 
dencing the  actual  fraud  In  the  transaction,  it 
was  averred,  not  as  a  separate  ground  for 
relief,  but  as  a  part  of  the  alleged  fraudu- 
lent agreement  made,  as  stated,  to  hinder, 
delay  and  defraud  creditors,  "that  there  was 
a  private  or  secret  understanding  and  agree- 
ment between  said  Beall  &  Coston  and  the 
said  Folmer,  which  constituted  a  part  of  the 
agreement  under  which  the  transfer  and  de- 
livery of  said  goods  were  made,  whereby 
there  was  a  reservation  of  a  benefit  to  the 
said  Beall  in  the  said  transaction,  in  this: 
that  it  was  agreed  and  understood,  that  the 
said  Folmer  was  to  pay  to  the  said  Beall 
individually,  in  consideration  of  said  sale 
and  transfer,  a  large  sum  of  money,  to  wit, 
the  sum  of  $4,000,  for  the  private  use  and 
benefit  of  the  said  Beall."  It  could  scarcely 
be  made  much  plainer,  that  but  one  transac- 
tion was  here  referred  to,  which  is  assailed 
by  the  averments  of  the  bill  as  having  been 
made  to  hinder,  delay  and  defraud  the  gran- 
tors' creditors. 

3.  The  demurrer  was  properly  overruled 
for  a  second  reason.  It  went  to  the  whole 
bill,  and  not  to  a  part  of  It.  There  were 
two  alternative  grounds,  on  either  of  which, 
if  established,  relief  could  be  granted.  The . 
first  ground  is  not  questioned  and  is  un- 
assailable. A  demurrer  to  a  bill  as  a  whole 
cannot  be  sustained,  if,  for  any  equity  ap- 


pearing in  it,  the  complainants  are  entitled 
to  relief.  George  v.  Railroad  Co.,  101  Ala. 
608,  14  South.  752;  Tillman  v.  Thomas,  87 
Ala.  321;  Shipman  v.  Furnisa,  69  Ala.  563. 
There  is  no  error  in  the  decree  of  the  chan- 
cery court,  and  it  Is  affirmed. 


CARTER  v.  STATE. 
(Supreme  Court  of  Alabama.    July  25, 1895.) 
Criminal  Law— Fohmbb  Jbopardt— Arguments 
of  coonskl— in8ult1ng  language 
TO  Frmalb. 
L  It  was  not  error  to  exclude  evidence  of 
what  took  place  before  a  justice  of  the  peace,  on 
an  Issue  of  former  jeopardy,  where  the  only 
question  was  as  to  whether  the  justice,  on  the 
former  hearing,  had  jurisdiction. 

2.  It  was  not  error  to  refuse  to  exclude  from 
the  jury  the  prosecutor's  remarks  to  the  effect 
that  the  jury  must  find  that  the  prosecuting  wit- 
ness lied  before  they  could  acquit  defendant. 

3.  It  is  within  the  discretion  of  the  court  to 
permit  the  replication  to  be  written  out  after  the 
trial  on  the  facts  began. 

4.  Where  the  evidence  was  undisputed  that 
the  offense  was  committed,  if  at  all,  more  than 
60  days  before  a  prosecution  before  a  justice  be- 
gan, it  was  proper  to  instruct  the  jury  that  the 
justice  had  no  jurisdiction  on  the  former  hear- 
ing, and  that  the  prisoner  had  therefore  not  been 
in  fprmer  jeopardy. 

5.  In  a  trial  for  using  insulting  or  obscene 
language  in  the  presence  of  a  female,  it  is  for 
the  jury  to  determine  whether  the  language-  was 
of  the  character  charged. 

6.  The  supreme  court  has  no  jurisdiction  to 
revise  a  ruling  on  a  motion  for  new  trial  in  a 
criminal  case. 

7.  Requests  to  charge  that  the  jury  may  find 
the  defendant  not  guilty  without  finding  wheth- 
er the  prosecutrix  swore  falsely  or  not  are  argu- 
mentative. 

Appeal  from  criminal  court,  Pike  county; 
William  H.  Parks,  Judge. 

John  Carter  was  convicted  for  using  abu- 
sive, insulting,  or  obscene  language  in  the 
presence  or  hearing  of  a  female,  and  appeals. 
Affirmed. 

The  defendant  pleaded  not  guilty  and  for- 
mer Jeopardy.  The  solicitor  for  the  state  re- 
plied orally  to  said  pleas.  The  defendant 
asked  that  the  replication  be  put  In  writing, 
whereupon  the  state  ordered  the  solicitor  to 
put  it  in  writing,  and  permitted  the  solicitor 
to  proceed  with  the  trial,  and  to  subsequently 
write  out  his  replication.  To  this  action  of 
the  court  the  defendant  duly  excepted.  The 
special  plea  of  former  acquittal,  and  the  sub- 
stance of  the  replication  thereto,  are  suffi- 
ciently stated  in  the  opinion.  It  was  shown 
by  the  evidence  introduced  on  the  trial  that 
this  prosecution  was  commenced  before  a  jus- 
tice of  the  peace  in  Pike  county,  by  making 
complaint  before  him,  on  January  17,  1895; 
that  a  warrant  of  arrest  was  issued,  and  un- 
der it  the  defendant  was  carried  before  a  Jus- 
tice of  the  peace,  and  there  waived  a  trial, 
and  gave  bond  to  appear  at  the  next  term  of 
the  circuit  court  to  await  the  action  of  tb" 
grand  jury.  The  complaint,  warrant  of  su- 
rest, bond,  and  judgment  of  the  justice  wer» 
introduced  in  evidence.   The  defendant  of- 
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fered  to  prove  that  he  made  no  demand  for  a 
trial  by  jury  before  the  justice;  that  the  said 
Justice  declined  to  try  the  cause,  finally,  upon 
the  ground  that  he  had  no  jurisdiction  of  it; 
and  that  he,  the  defendant,  did  not  waive  the 
final  trial  before  said  justice  of  the  peace. 
The  solicitor  for  the  state  separately  objected 
to  each  portion  of  this  testimony,  which  sep- 
arate objections  the  court  sustained;  and.  the 
defendant  separately  excepted  to  each  of  said 
rulings  of  the  court  Minnie  Pryor,  a  state 
witness,  testified  that  In  August,  1894,  she 
went  from  her  house  to  the  spring,  to  get  a 
bucket  of  water;  that  defendant  was  at  the 
spring,  and  when  she  saw  him  she  was  fright- 
ened nearly  to  death.  Defendant  asked  her 
if  she  knew  where  Pomp  was,  and  she  said, 
"No."  Pomp  lived  in  sight,  about  50  yards, 
on  the  hill.  Then  defendant  told  her  he 
would  give  her  $2.50  if  she  would  meet  him 
over  at  a  designated  place  in  the  field,  about 
a  mile  from  -  the  spring.  She  replied  she 
would  not  do  it,  and  then  he  said:  "I  will 
give  you  five  dollars  if  you  will."  The  spring 
was  about  100  yards  from  her  house,  and  was 
used  to  supply  water  for  use  at  the  bouse, 
and  was  under  a  hill  from  the  house.  She 
knew  the  defendant,  and  had  seen  him  often. 
No  one  was  present  but  defendant  and  wit- 
ness. The  defendant  testified  that  he  was 
not  at  the  spring,  and  did  not  use  the  lan- 
guage testified  to  by  Minnie  Pryor,  and  that 
he  had  no  conversation  with  her.  The  solic- 
itor, in  his  argument  to  the  jury,  among  oth- 
er things,  said:  "Before  you  can  acquit  this 
defendant,  you  must  find  that  Minnie  Pryor 
has  sworn  to  a  lie."  The  defendant  objected 
to  this  part  of  the  solicitor's  argument,  and 
moved  to  exclude  the  same  from  the  jury. 
The  court  overruled  the  objection  and  motion, 
and  the  defendant  duly  excepted.  In  the 
course  of  his  argument,  the  solicitor  further 
said:  "Are  you  going  to  acquit  this  defend- 
ant, after  Minnie  Pryor  has  brought  her  case 
to  you,  and  let  her  go  home  and  tell  the  peo- 
ple that  she  brought  her  case  to  the  jury,  and 
they  found  that  she  had  lied?"  To  this  por- 
tion of  the  solicitor's  argument  the  defendant 
objected,  and  moved  to  exclude  it  from  the 
Jury.  The  court  overruled  the  objection  and 
motion,  and  the  defendant  duly  excepted. 
The  bill  of  exceptions  recites:  "The  court  in- 
structed the  Jury  that,  under  the  evidence  in 
this  case,  the  defendant  had  not  been  put 
in  former  jeopardy;"  and  to  this  instruction 
the  defendant  duly  excepted.  The  defendant 
requested  the  court  to  give  to  the  jury  the  fol- 
lowing written  charges,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of 
them  as  asked:  (1)  "If  the  jury  believe  the 
evidence,  they  should  find  the  defendant  not 
guilty."  (2)  "The  language  used  in  the  case, 
as  testified  to  by  the  witness  Minnie  Pryor, 
was  not  obscene,  profane,  or  Insulting,  or  pro- 
hibited by  the  statute,  and  there  are  no  other 
words  or  circumstances  in  evidence  which  im- 
port or  give  to  them  such  meaning."  (3) 
"The  language  in  this  case  was  not  in  them- 


selves obscene,  insulting,  or  profane,  or  pro- 
hibited by  the  statute  from  being  used;  and, 
before  they  can  be  so  considered,  the  evidence 
of  the  witnesses  must  show  that  they  were 
so  connected  with  other  words  as  to  render 
them  such."  (4)  "If  you  find  the  defendant 
not  guilty,  that  finding  is  not  a  deciding  by 
you  that  Minnie  Pryor  swore  falsely."  (5) 
"You  do  not  have  to  find  that  Minnie  Pryor 
swore  falsely  before  you  can  find  the  defend- 
ant guilty."  (6)  "You  may  find  the  defend- 
ant not  guilty  without  deciding  whether  Min- 
nie Pryor  swore  falsely  or  not"  (7)  "The 
language  used  In  this  case,  or  testified  to  by 
Minnie  Pryor,  Is  not  insulting,  profane,  or  ob- 
scene, or  prohibited  by  the  statute."  After 
the  return  of  the  verdict  of  the  jury,  finding 
the  defendant  guilty  as  charged  in  the  Indict- 
ment the  defendant  made  a  motion  for  a  new 
trial  This  motion  was  overruled,  and  the 
defendant  duly  excepted  thereto. 

Hubbard,  Wllkerson  &  Hubbard,  for  appel- 
lant Wm.  0.  Fitts,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  The  special  pleadings  in  this 
case  are  peculiar.  The  defendant  was  tried 
upon  an  indictment  charging  the  statutory 
offense  of  using  .abusive  language,  etc.  In 
connection  with  the  plea  of  not  guilty,  he  in- 
terposed, in  bar  of  the  prosecution,  what  he 
termed  a  special  plea  of  "former  Jeopardy," 
in  which  he  alleged  that  he  had  theretofore 
"been  put  in  jeopardy  In  this  cause,  to  wit, 
In  this:  On  the  26th  of  January,  1805,  W. 
W.  Pryor  made  complaint  and  affidavit  be- 
fore R.  G.  Jackson,  a  justice  of  the  peace  for 
Pike  county,  Alabama,  which  charged  the 
same  offense  as  in  this  cause  charged;  that 
upon  said  complaint  said  Jackson  had  juris- 
diction to  finally  try  and  determine  said 
cause,  and  issued  a  warrant  of  arrest  under 
which  defendant  was  arrested  and  brought 
before  said  Jackson,  for  trial,  on  a  sufficient 
complaint  whereupon  defendant  waived  trial 
before  the  grand  jury,  and  required  defend- 
ant to  enter  into  bond  to  appear  at  next  term 
of  the  circuit  court  to  await  the  action  of  the 
grand  Jury."  The  prosecuting  attorney  ad- 
mitted this  to  be  a  good  plea  in  bar  of  the 
Indictment  by  Interposing  to  it  what  is  term- 
ed a  "replication."  This  replication  alleges, 
practically,  the  same  facts  as  those  set  up  in 
and  implied  by  the  plea,  with  the  single  fur- 
ther statement  that  the  offense  charged  was 
not  "an  offense  over  which  a  justice  of  the 
peace  has  jurisdiction,  as  it  was  committed 
more  than  sixty  days  before  prosecution  was 
begun."  The  judgment  entry,  after  reciting 
the  Interposition  of  the  plea  of  not  guilty, 
and  the  special  pleas  and  replication,  recites 
that  Issue  was  joined  "on  said  pleas."  We 
take  this  as  showing  that  Issue  was  Joined  on 
the  replication.  The  plea  of  not  guilty  and 
the  special  defense  were,  without  objection, 
submitted  for  trial  together,  before  the  same 
Jury.  The  verdict  In  terms,  responded  only 
to  the  Issue  of  not  guilty,  finding  the  defend- 
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ant  guilty,  and  assessing  a  fine,  making  no 
allusion  to  the  special  defense. 

It  will  thus  be  noticed  that  the  only  special 
issue  raised,  upon  the  record,  for  trial  before 
the  jury,  was  whether  the  offense  was  com- 
mitted more  than  60  days  before  the  prosecu- 
tion was  begun.  Hence  it  is  that  the  several 
questions  raised  on  the  trial,  as  to  what  oc- 
curred before  the  justice  of  the  peace,  were 
irrelevant  and  Immaterial.  That  which  the 
court  was  asked  to  admit  on  that  line  was  no 
more  than  what  was,  in  legal  effect,  con- 
fessed by  the  pleadings;  and  to  reject  it  was 
not  reversible  error.  The  whole  of  it  might 
have  been  properly  rejected. 

There  was  no  error  In  the  refusal  of  the 
court  to  exclude  the  portions  of  the  solicitor's 
argument  to  which  objections  were  made. 
It  was  within  the  discretion  of  the  court  to 
permit  the  replication  to  be  written  out  after 
the  trial  on  the  facts  began.  The  defendant 
was  denied  no  right  to  demur  to  it,  after  it 
was  written  out,  If  he  had  desired  to  pursue 
that  course.  The  undisputed  evidence  sus- 
tained the  replication,  viz.  that  the  alleged 
offense,  if  committed  at  all,  was  committed 
more  than  60  days  before  the  prosecution 
was  begun.  The  court,  therefore,  properly 
Instructed  the  jury  that,  under  the  evidence 
in  the  case,  the  defendant  had  not  been  put 
in  former  jeopardy.  As  the  defendant  has 
not,  by  his  bill  of  exceptions,  made  it  to  ap- 
pear otherwise,  we  will  presume  the  charge 
was  requested  by  the  solicitor,  In  writing. 
We  cannot  suppose,  in  the  absence  of  a  show- 
ing to  that  effect,  that  the  court,  of  its  own 
motion,  without  written  request,  charged  up- 
on the  effect  of  the  evidence.  Lest  it  be 
thought  that  some  sanction  Is  given  by  us  to 
the  alleged  defense  of  former  jeopardy,  if 
presented  in  some  other  shape  than  that  In 
which  the  pleadings  presented  it  in  this  case, 
we  remark  that  the  defense  attempted  was 
frivolous,  and  the  plea,  if  the  court  had  been 
moved  thereto,  ought  to  have  been  stricken 
out  as  such. 

It  was  clearly  within  the  province  of  the 
jury  to  determine  whether  the  language  im- 
puted to  the  defendant  by  Minnie  Pryor  was 
insulting  or  vulgar,  or  not  Charges  1,  2,  3, 
and  7  were,  therefore,  properly  refused. 
Charges  4,  5,  and  6  were  mere  arguments. 

We  have  no  jurisdiction  to  revise  the  rul- 
ings of  the  lower  court  on  motions  for  new 
trials  in  criminal  cases.  That  jurisdiction  is 
confined,  by  the  statute,  to  civil  cases.  The 
bill  of  exceptions  recites  that  the  proper 
venue  was  proven.  There  Is  no  error  In  the 
record.  Affirmed. 


BAILEY  t.  STATE. 
(Supreme  Court  of  Alabama.   July  26,  1896.) 

ASBACLT  WITH  INTENT  TO  KlLI/— EVIDENCE. 

It  was  error,  in  a  prosecution  for  assault 
with  intent  to  kill,  to  permit  a  witness  to  testif y 
that  defendant  knew  at  the  time  of  the  difficulty 


that  the  person  assaulted  had  been  to  obtain  a 
warrant  for  his  artist. 

Appeal  from  circuit  court,  Lee  county;  J. 
W.  Foster,  Judge. 

Frank  Bailey  was  Indicted  for  an  assault 
with  an  Intent  to  murder  George  Rowell, 
and,  upon  being  found  guilty,  was  sentenced 
to  imprisonment  in  the  penitentiary  for  five 
years.  From  the  judgment  of  conviction,  he 
appeals.  Reversed. 

The  evidence  for  the  state,  as  shown  by 
the  bill  of  exceptions,  tended  to  show  that 
while  George  Rowell,  in  company  with  two 
other  persons,  was  coming  from  the  town  of 
Loachapoka,  to  his  home,  the  defendant  and 
his  brother  overtook  them,  and,  when  within 
a  short  distance  of  George  Rowell,  the  de- 
fendant said  to  him,  "You  went  to  Loacha- 
poka to-day  to  get  a  warrant  for  me,"  and 
Immediately  shot  the  said  George  Rowell  in 
the  back  with  a  shotgun.  It  was  also  shown 
that  the  defendant  and  George  Rowell  had 
had  a  previous  difficulty  on  the  same  day. 
The  defendant's  testimony  tended  to  show 
that  upon  he  and  his  brother's  meeting  George 
Rowell,  with  two  other  men,  George  Rowell 
said  to  the  defendant,  "You  went  to  Loacha- 
poka to  get  a  warrant  for  me,"  to  which  the 
defendant  replied,  "Yes,  I  did;  and  you  went 
to  Loachapoka  to  get  a  warrant  for  me," 
and  thereupon  Rowell  called  the  defendant 
a  liar,  and  Immediately  struck  him  over  the 
head  with  a  stick,  and  that,  upon  the  said 
George  Rowell's  assaulting  the  defendant 
again  with  the  stick,  he  (the  defendant)  re- 
treated 60  yards,  and  when  Rowell  was 
within  a  few  feet  of  him,  with  his  stick 
drawn  as  if  to  strike,  the  defendant  raised 
his  gun  and  shot  him.  The  solicitor  for  the 
state  asked  a  witness  for  the  defendant,  on 
cross-examination,  the  following  question: 
"Did  not  the  defendant  know  that  day,  and 
before  the  shooting,  that  George  Rowell  had 
gone  to  Loachapoka  to  get  a  warrant  for 
him  ?"  The  defendant  objected  to  this  ques- 
tion on  the  grounds  that  It  was  illegal,  ir- 
relevant, and  immaterial,  and  that  its  an- 
swer would  be  a  conclusion  of  the  witness. 
The  court  overruled  the  said  objection,  al- 
lowed the  question  to  be  asked,  and  to  this 
ruling  of  the  court  the  defendant  duly  ex- 
cepted. Upon  the  witness  answering,  "He 
did,"  the  defendant  moved  to  exclude  said 
answer  upon  the  same  grounds,  and  duly  ex- 
cepted to  the  court's  overruling  his  motion. 
The  defendant  then  asked  the  witness  "if  he 
knew  whether  or  not  George  Rowell  pro- 
cured a  warrant  against  the  defendant."  To 
this  question  the  state  objected,  the  court 
sustained  its  objection,  and  the  defendant 
duly  excepted.  The  defendant  then  offered 
to  show  that  he  had  been  informed  before 
the  shooting  that  George  Rowell  had  not 
procured  a  warrant  against  him,  by  asking 
a  witness  "Whether  or  not  the  defendant 
made  any  inquiry  about  the  said  warrant  be- 
fore a  justice  of  the  peace  at  Loachapoka, 
and,  if  yea,  what  information  did  he  re- 
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celver*  To  each  of  these  questions  the 
court  sustained  the  objections  Interposed  by 
the  state,  and  the  defendant  separately  ex- 
cepted to  such  rulings  of  the  court  These 
rulings  of  the  trial  court  upon  the  evidence 
are  the  only  questions  presented  for  review 
on  the  present  appeal. 

A.  &  R.  B.  Barnes,  for  appellant.  Wm.  C. 
Fitts,  Atty.  Gen.,  for  the  State. 

BRICKELL,  C.  J.  Evidence,  to  be  compe- 
tent, must  consist  of  facts  of  which  the  wit- 
ness has  personal  knowledge.  If  it  be  ma- 
terial to  show  a  knowledge  by  a  witness  of 
a  particular  fact,  it  may  be  proper  to  inquire 
of  him  whether  the  fact  was  or  was  not 
known  to  him.  Of  his  own  mental  status, 
he  is  competent  to  testify.  The  mental 
status— the  cognition— of  another  is  not  a 
fact.  It  is,  of  necessity,  matter  of  opinion 
or  conclusion,  dependent  on  the  facts  from 
which  the  opinion  is  formed  or  the  conclu- 
sion drawn.  The  court  below  erred  in  per- 
mitting the  witness  to  testify  that  the  de- 
fendant knew  at  the  time  of  the  difficulty 
that  Row  ell  bad  gone  to  Loachapoka  to  get 
a  warrant  for  him.  The  facts  on  which  the 
witness  formed  the  opinion,  or  from  which 
the  conclusion  was  drawn,  should  have  been 
stated.  Tbf  resulting  opinion  or  conclusion 
was  matter  lying  within  the  exclusive  prov- 
ince of  the  jury.  Bank  v.  Borland,  5  Ala. 
546;  Peake  v.  Stout,  8  Ala.  647;  Whetstone 
v.  Bank,  9  Ala.  886;  Walker  v.  Walker,  34 
Ala.  473.  It  is  not  material  that  the  evi- 
dence was  drawn  out  on  cross-examination. 
It  is  true  that,  when  a  cross-examination  is 
directed  to  the  credibility  of  a  witness,  large 
Latitude  of  interrogation  is  permissible.  But 
where  the  evidence  is  directed  to  a  fact  ma- 
terial to  the  Issue  the  cross-examination 
cannot  be  made  the  medium  of  introducing 
Illegal  or  irrelevant  evidence,  —  evidence 
which  would  not  be  received  If  the  witness 
had  been  introduced  by  the  party  cross-ex- 
amining. In  Bullock  v.  Wilson,  5  Port. 
(Ala.)  338,  it  was  said:  "If  illegal  evidence 
were  allowable  on  cross-examination,  instead 
of  promoting  truth,  It  would  rather  suppress 
it;  instead  of  aiding  the  jury  in  their  de- 
liberations, It  would  interpose  obstacles;  in- 
stead of  enlightening,  it  would  tend  to  ob- 
scure." We  cannot  know  whether  the  evi- 
dence exerted  any  influence  on  the  minds  of 
the  Jury,  or  not  That  is  matter  of  specula- 
tion we  are  not  inclined  to  Indulge.  The 
presumption  of  injury  to  the  defendant  aris- 
es, which  we  cannot  say  Is  affirmatively  re- 
pelled by  any  matter  appearing  in  the  record. 

As  the  judgment  must  be  reversed,  we 
deem  it  necessary  to  say,  in  reference  to  the 
exclusion  of  the  evidence  offered  by  the  de- 
fendant, that  if  his  knowledge  of  the  fact 
of  the  effort  to  procure  the  warrant  or  of  the 
fact  of  its  issue,  was  material,  It  was  his 
right  to  offer  evidence  controverting  either 
fact    If  the  offer  Included  secondary  or  ille- 


gal evidence,  the  irregularity  can  be  correct- 
ed on  another  trial.  Reversed  and  re- 
manded. 


Ex  parte  MERCANTILE  TRUST  &  DE- 
POSIT CO.  OF  BALTIMORE. 
(Supreme  Court  of  Alabama.    July  25,  1695.) 
Mandamus — Rbooeds — Mutilation. 
After  a  pleading  has  been  regularly  filed 
as  an  original  bill  in  the  nature  of  a  cross  bill, 
with  the  indorsement  of  the  chancellor  thereon, 
permitting  it  to  be  so  filed,  counsel  for  complain- 
ant therein  hare  no  right  to  take  it  from  the  files 
and  mutilate  it  by  erasing  therefrom  the  chan- 
cellor's indorsement 

Proceedings  by  Thomas  A.  Howell,  individ- 
ually, and  as  a  director  and  stockholder  of 
the  Florence  Water  Company,  to  have  the 
property  of  that  company  operated  and  cared 
for  by  a  receiver  under  orders  of  the  court. 
After  the  appointment  of  complainant  as  such 
receiver,  the  Mercantile  Trust  &  Deposit  Com- 
pany of  Baltimore  presented  the  chancellor  a 
bill,  in  the  form  of  an  original  bill,  against  the 
water  company  and  Howell,  as  trustee  for  the 
former's  bondholders,  alleging  fraud  and  col- 
lusion In  the  receivership  proceedings.  The 
chancellor  declined  to  permit  the  proposed  bill 
to  be  filed  as  an  Independent  suit,  but  au- 
thorized its  filing  as  an  original  bill  in  the 
nature  of  a  cross  bill  in  the  pending  action, 
and  indorsed  such  leave  thereon,  over  his 
signature.  Afterwards  counsel  for  the  trust 
company  took  the  pleading  from  the  files  in 
the  original  cause,  erased  the  chancellor's  In- 
dorsement and  signature,  and  filed  it.  as  a 
matter  of  right,  as  an  original  bill.  The  trust 
company  now  seeks  by  mandamus  to  have  an 
order  of  the  chancellor  striking  the  bill  from 
the  files  of  his  court  vacated.  Denied. 

Emmet  O'Neal,  Paul  Hodges,  and  Alex.  T. 
London,  for  applicant  Simpson  &  Jones,  for 
defendant 

HEAD,  J.  The  question  raised  here  Is  one 
of  practice.  Some  time  prior  to  the  8th  day 
of  April,  1895,  Thomas  A.  Howell,  Individual- 
ly, and  as  a  director  and  stockholder  of  the 
Florence  Water  Company,  a  body  corporate, 
filed  his  bill  against  that  company  In  the  dis- 
trict court  for  Lauderdale  and  Colbert  coun- 
ties, in  equity,  in  short  alleging  the  suspen- 
sion of  its  corporate  functions  and  business 
by  said  company,  its  want  of  a  governing 
board,  the  duties  It  owed  to  the  public,  and 
the  state  of  its  assets  and  liabilities,  and  pray- 
ing that  its  plant,  property,  and  assets  be 
placed  In  the  hands  of,  and  operated  and 
cared  for  by,  a  receiver,  under  the  orders  of 
the  court  Accordingly,  the  complainant  him- 
self, Howell,  was  appointed  receiver,  and,  as 
such,  he  took  charge  of  the  property,  etc,  of 
the  company.  Upon  the  abolition  of  the  said 
district  court,  by  legislative  enactment  this 
cause,  with  all  others  therein  pending,  m 
equity,  was,  by  virtue  of  the  provisions  of  the 
enactment  transferred  to,  and  jurisdiction 
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thereof  rested  In,  the  chancery  court  of  the 
Northern  chancery  division  of  Alabama,  and 
the  same  was  therein  pending  on  the  8th  day 
of  April,  1895.  The  Mercantile  Trust  &  De- 
posit Company  qf  Baltimore  was  trustee  for 
many  persons  holding  bonds  of  the  said  water 
company,  and  on  the  8th  day  of  April,  1895, 
it  presented  to  the  chancellor  of  said  division 
a  bill,  in  the  form  of  an  original  bill,  against 
said  water  company  and  Bald  Howell,  alleging 
properly  its  interest  in  the  company  as  such 
trustee,  and  that  the  said  suit  of  Howell,  and 
his  appointment  as  receiver,  were  begun,  car- 
ried on,  and  procured  by  fraud  and  collusion, 
in  its  proposed  bill  particularly  described,  and 
with  the  wicked  intent  therein  described,  and 
praying  that  said  Howell's  proceedings  be  en- 
joined and  set  aside  as  collusive  and  fraudu- 
lent; that  a  proper  receiver  be  appointed  by 
the  chancellor  to  take  charge  of  and  admin- 
ister the  affairs  of  the  company,  and  that  the 
mortgage  or  trust  deed  held  by  it,  the  said 
trust  company,  be  foreclosed,  etc.;  and  asked 
leave  to  file  the  same  in  the  said  chancery 
court  The  chancellor  declined  to  permit  the 
proposed  bill  to  be  filed  as  an  Independent 
suit,  but  did  permit  it  to  be  filed  as  a  cross  bill, 
or,  as  stated  by  the  chancellor,  "as  an  orig- 
inal bill  in  the  nature  of  a  cross  bill,"  in  the 
said  cause,  already  pending,  of  Howell  against 
the  water  company;  and  he  Indorsed  such 
leave  upon  the  bill,  signing  his  name  thereto. 
The  trust  company  availed  itself  of  this  per- 
mission, and  the  proposed  bill  was  put  upon 
the  files  of  Howell's  cause,  as  an  original  bill 
In  the  nature  of  a  cross  bill,  and  It  thereby 
became  a  part  of  the  record  and  files  of  that 
cause,  and  process  was  at  once  issued  upon 
It  by  the  register,  and  duly  served  upon  the 
persons  made  defendants  therein.  The  coun- 
sel for  the  trust  company  also  caused  to  be 
served  upon  the  said  defendants,  the  Florence 
Water  Company  and  Thomas  A.  Howell,  a  no- 
tice, signed  by  them  as  such  counsel,  giving 
notice  that  in  the  case  of  the  Mercantile  Trust 
&  Deposit  Company,  etc.,  v.  Florence  Water 
Company  and  Thomas  A.  Howell,  "filed  as 
an  original  bill,  in  the  nature  of  a  cross  bill, 
in  the  case  of  Thomas  A.  Howell  v.  the  Flor- 
ence Water  Co.,"  they  had  moved  the  court 
for  the  appointment  of  a  receiver,  and  the 
granting  of  an  injunction,  in  accordance  with 
the  prayer  of  the  bill,  and  that  they  had 
set  the  motion  down  for  hearing,  at  chambers, 
at  a  particular  time  and  place  therein  speci- 
fied. The  hearing  of  this  motion  was  con- 
tinued to  April  27th.  On  that  day  the  parties 
appeared  before  the  chancellor,  and,  Instead 
of  presenting  and  insisting  on  this  motion, 
the  counsel  for  the  trust  company  presented 
a  similar  motion,  but  entitled  as  In  an  original 
cause  of  Mercantile  Trust  &  Deposit  Company 
of  Baltimore  v.  Florence  Water  Company  and 
Thomas  A.  Howell.  It  transpired  that  on 
the  12th  day  of  April,  1895,  one  of  the  solici- 
tors for  the  trust  company  had,  without  the 
leave  or  knowledge  of  the  court  or  chancellor, 
taken  the  said  cross  bill  (or  "original  bill  In 


the  nature  of  a  cross  bin,"  as  It  was  called) 
off  the  file  of  Howell's  case  against  the  water 
company,  and  mutilated,  in  part,  the  record 
evidence  by  which  it  became  a  part  of  the 
record  and  files  of  that  cause,  by  erasing 
therefrom  the  Indorsement  the  chancellor  had 
made,  permitting  it  to  be  filed  as  an  original 
bill  In  the  nature  of  a  cross  bill,  as  aforesaid, 
and  had  procured  the  register  to  Issue  new 
process  upon  the  bill,  as  an  original  suit,  In- 
dependent of  the  suit  of  Howell  against  the 
water  company.  When  the  matter  of  the  mo- 
tion came  up  before  the  chancellor,  and  the 
course  the  counsel  for  the  trust  company  had 
pursued  was  developed  before  him,  he  wrote 
an  order  In  which,  after  reciting  the  facts,  he 
used  this  language:  "While  this  conduct  was 
unusual  and  reprehensible,  It  appears  from 
the  statements  of  solicitors  that  it  was  upon 
the  idea  that  the  complainants  had  a  legal 
right  to  file  the  bill  without  leave  of  the  court 
first  obtained;  and  they  are  therefore  acquit- 
ted of  any  Intentional  disrespect  for  the  order 
of  the  court  But  in  view  of  these  facts,  and 
of  the  law  as  applicable  in  such  cases,  the 
chancellor  now,  of  his  own  motion,  orders 
and  decrees  that  this  bill,  as  an  independent 
bill,  be,  and  the  same  Is  hereby,  stricken  from 
the  files  of  the  court.  The  bill  will,  however, 
be  entertained,  and  jurisdiction  of  the  matters 
and  things  therein  contained  wilkbe  taken  on 
It  as  an  original  bill  in  the  nature  of  a  cross 
bill,  as  first  filed."  The  trust  company  now 
seeks,  by  the  writ  of  mandamus,  to  be  Issued 
from  this  court,  to  have  the  chancellor  vacate 
that  order. 

We  will  not  detract  from  the  conservative 
and  charitable  view  which  the  chancellor  took 
of  the  extraordinary  and  remarkable  course 
the  solicitor  for  the  trust  company  had  pur- 
sued. The  solicitor  entertained  a  most  serious 
misconception  of  his  rights  and  authority  In 
the  premises,  and  the  least  the  chancellor,  in- 
tending to  uphold  the  proper  order  and  dig- 
nity of  his  court,  ought  to  have  done,  when 
the  facts  were  disclosed  to  him,  was  to  make 
the  order  he  did  make.  The  bill  had  been 
regularly  filed  aa  a  cross  bill  In  the  Howell 
case.  It  thereby,  with  the  indorsement  of 
the  chancellor  thereon,  became  aa  much  a  part 
of  the  official  record  and  file  of  that  cause 
as  any  other  paper  In  the  cause.  Counsel  had 
no  more  right  to  take  It  off  the  file  and  muti- 
late it  as  was  done,  than  they  had  so  to  treat 
Howell's  original  bill  Itself,  or  any  other  paper 
in  the  cause.  To  sanction  such  a  practice 
would  lead  to  the  most  alarming  abuses. 

Much  of  the  argument  of  counsel  In  this 
proceeding  is  devoted  to  the  question  of  the 
proper  method  of  procedure  on  the  part  of 
the  trust  company  in  the  assertion  of  the 
rights  it  seeks  to  assert  against  Howell  and 
the  water  company,  as  set  forth  In  the  bill 
which  It  now  seeks  to  have  reinstated  as  an 
original,  Independent  suit;  the  chancellor  be- 
ing of  the  opinion  that  a  cross  bill  in  the 
pending  suit  of  Howell  Is  the  proper  course, 
while  the  counsel  for  the  trust  company  con- 
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tend  that  an  original,  Independent  bill  Is  their 
proper  remedy.  We  do  not  enter,  on  petition 
for  mandamus  like  this,  upon  consideration  of 
those  questions.  Here  the  Inquiry  is,  what 
right  had  counsel  for  the  trust  company  to 
go  into  the  office  of  the  keeper  of  the  records 
of  the  chancery  court,  and  take  from  the  files 
there  kept,  and  mutilate,  the  official  and  re- 
corded flat  of  the  chancellor  thereof,  an  offi- 
cial document  belonging  to  a  cause  there  pend- 
ing, and  be  permitted  to  use  that  document 
for  other  and  different  purposes,  in  another 
and  different  proceeding?  Insisting  upon  fil- 
ing an  independent  bill,  without  leave  of  the 
court,  as  their  lawful  right  and  proper  remedy, 
they  should  have  done  so,  at  least,  unless  they 
had  first  obtained  leave  of  the  court  to  with- 
draw the  bill  In  question  from  the  files  of 
the  court,  to  be  used  for  the  purposes  of  an 
original  suit;  and  we  do  not  hesitate  to  af- 
firm that  to  grant  such  leave,  if  allowable 
at  all,  would  be  to  sanction  bad  practice  by 
the  court.  The  records  and  files  of  causes 
should  be  kept  Intact  They  should  not  be 
taken  away  for  the  purpose  of  being  made  a 
part  of  some  other  cause.  If  counsel  were 
convinced  that  a  cross  bill  was  not  the  proper 
method  of  asserting  their  rights,  but  that  they 
should  proceed  by  original  bill,  it  was  open 
to  them  to  dismiss  the  cross  bill  they  had  j 
filed,  and,  as  we  have  already  said,  Institute 
their  original  suit  In  the  usual  and  proper 
way.  Whether  the  latter  mode  of  proceeding 
be  the  appropriate  one  to  obtain  the  desired 
relief  or  not  could  then  legitimately  come 
before  the  chancery  court  for  decision,  and  be- 
fore the  court  in  a  proper  manner.  Tha^t  the 
chancellor  did  as  he  ought  to  have  done,  in 
making  the  orHer  objected  to,  we  entertain 
not  the  slightest  doubt,  and  the  application  for 
mandamus  is  denied.    Mandamus  denied. 


JONES  v.  STATE. 

<8apreme  Court  of  Alabama.    July  26,  1895.) 

Tkstimost  of  Accomplices — Corroboration — 
instructions. 

1.  The  state's  witnesses  testified  that  at  a 
former  term  of  the  court  they  were  convicted  for 
participating  in  the  same  offense,  and  that  they 
disclosed  to  the  presiding  judge  defendant's  par- 
ticipation in  the  crime.  Such  disclosure,  as  to 
defendant,  was  contradicted  by  the  trial  judge. 
Hdd,  that  evidence  that  such  witnesses  made 
statements  out  of  court  to  the  solicitor,  who  bore 
the  title  of  "Judge,"  and  who  resembled  the  trial 
judge  in  personal  appearance,  was  inadmissible 
to  corroborate  or  fortify  their  testimony. 

2.  It  was  error  to  refuse  to  charge  that,  if 
the  jury  have  a  reasonable  doubt  or  material 
facta  essential  to  the  guilt  of  the  accused,  they 
should  acquit 

3.  Mere  silence  after  knowledge  of  the  com- 
mission of  an  offense  is>  not  evidence  of  a  guilty 
participation  therein. 

Appeal  from  circuit  court,  Limestone  coun- 
ty; Thomas  R.  Boulhac,  Judge. 

Elijah  Jones,  alias  Elijah  Patton,  was  con- 
victed of  larceny,  and  appeals.  Reversed. 

The  appellant  was  indicted,  with  one  Ar- 


nett  Mills  and  Harry  Moore,  for  the  larceny 
of  a  steer,  and  was  tried  separately  from  his 
codefendants,  who  pleaded  guilty,  and  was 
convicted  and  sentenced  to  the  penitentiary 
for  two  years  and  three  months.  Upon  the 
trial  of  the  case,  the  state  introduced  evidence 
tending  to  show  that  the  defendant  was  guilty 
as  charged  in  the  indictment  Among  the 
other  witnesses  introduced  in  behalf  of  the 
state  were  the  defendant's  wife  and  son,  who 
testified  that,  on  the  night  the  steer  was  stol- 
en, the  defendant  brought  to  the  bouse  fresh 
beef,  which  was  concealed  in  the  kitchen,  and 
was  eaten  by  themselves  and  the  defendant; 
but  that  they  said  nothing  about  It  until  after 
the  defendant  was  arrested.  The  defendant 
undertook  to  prove  by  his  evidence  an  alibi. 
The  ruling  of  the  court  upon  the  evidence  is 
sufficiently  shown  In  the  opinion.  Upon  the 
introduction  of  all  the  evidence,  the  defend- 
ant requested  the  court  to  give  to  the  jury  the 
following  written  charges,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of 
them  as  asked:  (1)  "If  you  have  a  reasona- 
ble doubt,  either  as  to  the  ownership  of  the 
steer,  or  as  to  whether  the  defendant  helped 
in  this  offense,  or  as  to  whether  the  defendant 
was  at  home  when  the  steer  was  killed,  then 
you  should  acquit  the  defendant"  <2)  "As 
to  Arnett  Mills'  wife  and  boy,  they,  too,  were 
accomplices  in  this  offense,  If  they  knew  the 
steer  was  being  stolen,  and  kept  and  con- 
cealed the  offense  till  the  parties  were  other- 
wise detected." 

McClellan  &  McClellan,  for  appellant  Wm. 
0.  Fitts,  Atty.  Gen.,  for  the  State. 

BRICKELL,  0.  J.  The  witnesses  for  the 
state,  Arnett  Mills  and  Harry  Moore,  on  their 
examination  In  chief,  testified  affirmatively 
that  at  a  former  term  of  the  circuit  court 
when  they  pleaded  guilty  and  were  convicted 
of  the  larceny,  they  disclosed  the  participa- 
tion of  the  defendant  in  Its  commission.  The 
disclosure,  they  stated,  was  made  In  open 
court,  to  the  presiding  judge,  while  on  the 
bench.  The  evidence  of  the  Judge  then  pre- 
siding was  In  direct  contradiction  of  the  state- 
ment. He  denied  that  they  made  any  such 
statement  to  him,  or  in  any  way  implicated 
the  defendant  in  the  commission  of  the  of- 
fense, until  a  subsequent  period,— a  year  or 
more  thereafter.  Against  the  objection  of 
the  defendant,  the  state  was  permitted  to 
show  that  at  the  former  term,  In  the  Jury 
room,  near  the  court  room,  the  witnesses  did 
have  a  conversation  with  the  solicitor,  who  bore 
the  title  of  "Judge,"  and  in  some  particulars. 
In  personal  appearance,  resembled  the  presid 
lng  Judge.  What  was  the  subject  of  the  con- 
versation—whether it  related  to  the  offense, 
to  the  connection  of  the  witnesses  or  of  the  de- 
fendRnt  with  it— was  not  shown.  The  admis- 
sion of  this  evidence  was  manifestly  errone- 
ous. If  that  which  was  left  to  mere  conjec- 
ture or  speculation  had  been  shown,— that  the 
subject  of  the  conversation  was  the  commis- 
sion of  the  offense,  and  the  connection  of  the 
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defendant  with  It,  and  that  the  witnesses 
made  to  the  solicitor  the  Identical  disclosure 
they  testified  they  bad  made  in  open  court 
to  the  presiding  Judge— the  evidence  would 
not  have  been  admissible.  When,  as  fre- 
quently occurs,  the  credibility  of  a  witness  *s 
assailed  because  on  some  former  occasion,  or 
at  some  former  time,  he  had  stated  facts  dif- 
ferently from  his  statement  on  the  trial  un- 
der oath,  the  general  rule,  as  now  accepted, 
is  that  his.  statements  under  oath  it  is  not 
permissible  to  support  or  fortify  by  evidence 
that  on  other  occasions,  or  at  other  times,  his 
statements  were  In  harmony  with  them.  1 
GreenL  Ev.  §  469;  1  Whart.  Ev.  §  570;  Nich- 
ols v.  Stewart,  20  Ala.  -858.  There  are  ex- 
ceptional cases,  as  pointed  out  in  Nichols  v. 
Stewart,  in  which  such  evidence  may  be  ad- 
missible, but  within  none  of  these  exceptions 
can  this  case  be  brought  In  Robb  v.  Hack- 
ley,  23  Wend.  52,  It  was  forcibly  said  by 
Bronson,  J.:  "But,  as  a  general  and  almost 
universal  rule,  evidence  of  what  the  witness 
has  said  out  of  court  cannot  be  received  to  for- 
tify his  testimony.  It  violates  the  first  prin- 
ciple in  the  law  of  evidence  to  allow  a  party 
to  be  affected,  either  in  his  person  or  his  prop- 
erty, by  the  declarations  of  a  witness  made 
without  oath.  And,  besides,  it  can  be  no  con- 
firmation of  what  the  witness  has  said  ott 
oath,  to  show  that  he  has  made  similar  dec- 
larations when  under  no  such  solemn  obliga- 
tion to  speak  the  truth.  It  is  no  answer  to 
say  that  such  evidence  will  not  be  likely  to 
gain  credit,  and  consequently  will  do  no 
harm.  Evidence  should  never  be  given  the 
jury  which  they  are  not  at  liberty  to  believe." 
Whatever  may  have  been  the  subject  of  the 
conversation  with  the  solicitor,  It  was  not  ad- 
missible to  corroborate  or  fortify  the  evidence 
given  by  the  witnesses  on  the  trial.  If  the 
purpose  was  only  to  show  that  the  witnesses 
were  mistaken  as  to  the  Identity  of  the  per- 
son to  whom  the  disclosure  was  made,  and 
thus  break  the  force  of  the  evidence  of  the 
Judge  in  contradiction  of  them,  It  would  seem 
to  be  enough  to  say  that  the  time,  place,  and 
circumstances  of  the  conversation  with  the 
solicitor  were  essentially  different  and  dis- 
tinguishable from  the  time,  the  place,  and  the 
circumstances  under  which  they  stated  the 
disclosure  was  made  to  the  Judge.  The  mere 
fact  of  the  conversation  with  the  solicitor 
was  wholly  irrelevant.  It  had  no  tendency 
to  support  any  hypothesis  involved  In  the  Is- 
sue of  the  guilt  or  Innocence  of  the  defendant 
And,  unless  It  related  to  the  disclosure  stated 
to  have  been  made  to  the  Judge,  it  could  have 
no  tendency  to  fortify  the  credibility  of  the 
witnesses.  If  It  related  to  that  disclosure,  it 
was,  at  best,  but  conduct  out  of  court,  and 
statements  not  under  oath,  by  which  the  de- 
fendant is  not  to  be  affected. 

The  first  charge  requested  ought  to  have 
been  given.  It  is  but  an  affirmation  of  the 
well-settled  principle  that  if,  upon  the  evi- 
dence, the  Jury  have  a  reasonable  doubt  of 
the  existence  of  the  material  facts  essential 


to  the  guilt  of  the  accused,  a  verdict  of  acquit- 
tal should  follow.  The  second  charge  request- 
ed was  properly  refused.  The  facts  stated 
may  be  true,  but  they  do  not  connect  the  wit- 
nesses referred  to  with  the  commission  of  the 
offense,  nor  impute  to  them  any  act  which 
would  convert  them  into  accessories  after  th>> 
fact  Their  mere  silence  in  reference  to  the 
commission  of  the  offense  cannot  be  regarded 
as  fixing  upon  them  participation  in  it 

For  the  errors  pointed  out  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 
The  defendant  must  remain  in  custody  until 
discharged  by  due  course  of  law. 


PRATER  v.  STATE. 
(Supreme  Court  of  Alabama.   July  25,  1806.) 
Drawing  Jcrt— Arson— Evidence— Cbbdibilitt 
of  Witness. 

1.  On  trial  for  anon,  the  fact  that  the  own- 
er of  the  burned  building  was  one  of  the  jury 
commissioners,  whose  duty  it  was  to  draw  the 
grand  and  petit  jurors,  is  not  ground  for  quash- 
ing the  venire,  in  the  absence  of  a  showing  that 
he  actually  participated  in  drawing  either  the 
grand  or  petit  jurors. 

2.  Defendant  is  not  entitled  to  draw  a  juror 
who  is  engaged  in  the  trial  of  another  case. 

8.  On  trial  tor  arson,  there  was  evidence 
that  the  owner  of  the  burned  building  was  ac- 
tive in  disbanding  "white-cap"  parties,  who  had 
been  posting  warning  notices  on  cotton  ginning- 
houses,  and  that  defendant  knew  that  he  sus- 
pected defendant  of  being  connected  with  them, 
and  that  defendant  had  stated  that  in  view  of 
hia  hostility  to  such  "white  caps,"  defendant 
would  burn  his  house.  Held,  that  all  such  evi- 
dence was  admissible  on  the  question  of  mo- 
tive. 

4.  One  witness  may  testify  to  the  good  char- 
acter of  another  in  the  neighborhood  in  which 
both  have  lived,  though  at  the  time  of  the  trial 
they  lived  in  different  neighborhoods. 

5.  A  request  to  charge  that,  if  the  jury 
found  that  a  witness  had  testified  falsely  as  to 
any  material  fact,  they  should  disregard  all  his 
testimony,  was  properly  refused,  since  the  wit- 
ness may  not  have  willfully  testified  falsely. 

6.  It  was  error  to  refuse  to  charge  that,  if 
the  jury  is  convinced  that  a  witness  is  a  man 
of  bad  character,  and  unworthy  of  belief,  they 
may  disregard  his  evidence. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty; H.  0.  Speake,  Judge. 

Calvin  Prater  was  convicted  of  arson,  and 
appeals.  Reversed. 

A  demurrer  to  a  motion  for  a  change  of 
venue  was  sustained,  and  the  defendant  duly 
excepted.  The  defendant  moved  to  quash 
the  venire,  on  the  same  ground,  and  duly  ex- 
cepted to  the  court's  overruling  his  motion. 
The  bill  of  exceptions  recites:  "During  the 
impaneling  of  the  jury  in  this  cause,  the 
name  of  T.  S.  Craig  was  taken  out  of  the 
bat  from  which  the  names  of  the  jurors  were 
being  drawn;  and  the  said  juror,  T.  S.  Craig, 
being  in  the  jury  room,  on  a  jury  of  a  capital 
case,  said  capital  case  having  been  the  day 
before  submitted  to  the  jury;  the  name  of 
said  juror  having  been  served  upon  the  de- 
fendant and  said  juror  having  been  legally 
summoned,  as  shown  by  the  return  of  the 
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sheriff  of  said  Lawrence  county,— the  court 
refused  to  hare  the  said  Juror,  T.  &  Craig, 
called  and  brought  into  court.  And  there- 
upon the  defendant  duly  excepted  to  the 
ruling  of  the  court.  Before  the  Jury  In  this 
case  was  completed,  the  Jury  of  which  said 
Craig  was  a  member  came  into  the  court 
room,  and  the  name  of  said  Craig  was  again 
placed  in  the  hat,  and  drawn  therefrom,  and 
be  was  accepted,  both  by  the  state  and  de- 
fendant, and  was  one  of  the  jurors  who  sat 
upon  the  trial  of  defendant  in  this  case." 
The  rulings  of  the  court  upon  the  evidence 
are  sufficiently  shown  in  the  opinion.  There 
was  evidence  introduced  on  the  part  of  the 
state  tending  to  show  that  the  defendant 
had  set  fire  to  the  dwelling  house  of  Howard 
Irwin,  as  charged  In  the  Indictment  The 
state  introduced  as  a  witness  one  Ephraim 
Prewitt  who  testified,  among  other  things, 
that  the  defendant  and  others  had  planned 
to  born  the  house  of  Howard  Irwin,  and 
that,  after  the  house  was  burned,  the  defend- 
ant told  him,  Ephraim  Prewitt,  that  he  had 
set  fire  to  the  house.  The  defendant  intro- 
duced evidence  tending  to  prove  an  alibi. 
He  himself  testified  that  he  knew  nothing 
about  the  burning  of  Irwin's  house,  and 
was  not  at  the  house  on  the  night  when  it 
was  burned.  The  defendant  introduced  evi- 
dence tending  to  impeach  the  testimony  of 
the  witness  Ephraim  Prewitt,  and  also  in- 
troduced witnesses  who  testified  that  they 
knew  the  general  reputation  of  the  witness 
Ephraim  Prewitt  for  truth  and  veracity  in 
the  community  in  which  he  lived,  and  that 
from  such  reputation  they  would  not  believe 
him  on  oath,  and  that  his  character  was  bad. 
Upon  the  introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  state,  gave 
to  the  Jury  the  following  written  charges: 
(1)  "I  charge  you,  gentlemen  of  the  jury, 
that,  when  a  defendant  attempts  to  prove  an 
alibi,  the  burden  of  proof  is  upon  him  to 
prove  It  successfully."  (2)  "I  charge  you, 
gentlemen  of  the  Jury,  that  If,  after  consid- 
ering all  the  evidence,  you  have  a  fixed  con- 
viction of  the  truth  of  the  charge,  you  are 
satisfied  beyond  a  reasonable  doubt,  and  It 
Is  your  duty  to  convict  defendant"  (3)  "I 
charge  you,  gentlemen  of  the  jury,  as  a  mat- 
ter of  law,  that,  in  considering  this  case,  you 
are  not  to  go  beyond  the  evidence  to  hunt  up 
doubts,  nor  must  you  entertain  such  doubts 
as  are  merely  imaginary  or  conjectural  A 
doubt,  to  justify  an  acquittal,  must  be  rea- 
sonable, and  it  must  arise  from  a  candid  and 
impartial  investigation  of  all  the  evidence 
in  the  case;  and  unless  it  is  such  that,  were 
the  same  kind  of  doubts  Interposed  in  the 
graver  transactions  of  life,  ,  it  would  cause  a 
reasonable  and  prudent  man  to  hesitate  and 
pause,  it  is  insufficient  to  authorize  a  verdict 
of  not  guilty.  If,  after  considering  all  the 
evidence,  you  can  say  that  you  have  a  fixed 
conviction  of  the  truth  of  the  charge,  you  are 
satisfied  beyond  a  reasonable  doubt."  (4) 
"I  charge  you,  gentlemen  of  the  Jury,  if  you 


believe  from  an  the  evidence,  beyond  a  rea- 
sonable doubt  that  the  defendant  is  guilty, 
though  you  also  believe  it  possible  that  be  is 
not  guilty,  you  must  convict  him."  (5)  "I 
charge  you,  gentlemen  of  the  Jury,  that  the 
doubt  must  be  actual  and  substantial,  not 
mere  possible,  doubt  because  everything  i fr- 
uiting to  human  affairs  and  depending  on 
moral  evidence  is  open  to  some  possible  or 
imaginary  doubt"  The  defendant  separately 
excepted  to  the  giving  of  each  of  these  charges, 
and  also  separately  excepted  to  the  court's 
refusal  to  give  each  of  the  following  char- 
;  ges,  which  were  requested  by  him:  (1)  "The 
i  confession  should  be  taken  as  a  whole.  The 
time  and  circumstances  of  Its  making,  its 
harmony  or  inconsistency  with  other  evi- 
dence, and  the  motive  which  may  have  oper- 
ated on  the  party  in  making  it  should  all  be 
considered  by  the  Jury.  Before  a  confession 
is  received  as  evidence,  it  must  be  shown 
that  it  was  made  voluntarily.  A  confession 
obtained  by  flattery  of  hope  or  the  torture  of 
fear  is  not  admissible"  (2)  "I  charge  you, 
gentlemen  of  the  Jury,  that  the  law  is  that 
any  act  declaration,  admissions,  or  confes- 
sions received  as  evidence  you  should  take 
and  consider,  in  connection  with  the  circum- 
stances under  which  it  was  done  or  made. 
If,  In  view  of  all  the  circumstances,  you  are 
not  satisfied  that  the  confessions  were  made 
freely,  voluntarily,  and  intelligently;  if  you 
believe  that  they  originated  from  fear  of 
present  peril,  or  hopes  of  personal  benefit 
excited  by  others,  supposed,  fairly  and  rea- 
sonably supposed,  to  have  the  authority  to 
assume  the  benefit,  or  to  avert  the  danger,— 
you  should  reject  them,  as  wanting  in  credi- 
bility, or  as  not  entitled  to  weight  in  passing 
upon  the  question  of  the  guilt  or  Innocence 
of  the  one  alleged  to  have  made  them."  (8) 
"Gentlemen  of  the  Jury,  if  you  are  satisfied, 
from  all  the  evidence,  that  Ephraim  Prewitt 
has  testified  falsely  as  to  any  material  fact, 
then  you  can,  in  your  discretion,  disregard 
his  whole  testimony."  (4)  "Gentlemen  of 
the  Jury,  if  the  evidence  convinces  you  that 
Ephraim  Prewitt  is  a  man  of  bad  character, 
and  unworthy  of  belief,  then  you  may  disre- 
gard his  evidence  altogether."  (5)  "Gentle- 
men, you  must  take  into  consideration  the 
fact  if  it  be  a  fact  that  the  state  has  failed 
to  prove  that  the  defendant  was  at  the 
place  of  burning.  That  is  a  circumstance 
which  you  must  look  to  in  arriving  at  your 
verdict  in  this  cause." 

James  I.  Abercromble,  for  appellant  Wm. 
C.  Fltts,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  appellant  was  con- 
victed under  an  Indictment  charging  him 
with  burning  the  dwelling  house  of  Howard 
Irwin,  in  which  there  was,  at  the  time,  a 
human  being.  The  defendant  moved  for  a 
change  of  venue,  and  also  to  quash  the  spe- 
cial venire  for  his  trial,  on  the  ground  that 
said  Irwin  was  one  of  the  Jury  commissioners 
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of  Lawrence  county,  and,  as  such,  charged 
with  the  duty  of  drawing  grand  and  petit 
jurors,  etc.  Leaving  other  considerations  out 
of  view,  it  will  suffice  to  say,  in  sustaining 
the  trial  court's  action  in  overruling  these 
motions,  that  it  does  not  appear  from  the 
averments  of  either  of  said  motions  that  Ir- 
win exercised  his  powers  and  discharged  his 
duties  as  a  member  of  the  jury  commission 
with  any  reference  whatever  to  this  prosecu- 
tion of  the  defendant;  nor,  indeed,  is  it  aver- 
red as  matter  of  fact  that  he  even  partici- 
pated with  the  other  members  of  the  board 
in  filling  the  jury  box  from  which  the  grand 
jurors  who  returned  this  indictment  and  the 
petit  jurors  who  tried  this  cause  were  subse- 
quently drawn,  or  in  drawing  therefrom 
either  the  grand  or  petit  jurors. 

There  is  no  merit  in  the  exception  reserved 
in  respect  of  the  special  juror,  T.  S.  Craig. 
This  defendant  was  not  entitled  to  have  this 
juror  while  he  was  engaged  in  hearing  an- 
other capital  case,  for  which  also  he  had  been 
specially  drawn.  Cole  v.  State  (Ala.)  16 
South.  762.  And,  moreover,  the  other  case 
having  been  concluded  while  the  jury  was  be- 
ing made  up  in  this  one,  Craig  was  accepted 
by  the  prosecution  and  defense,  and  actually 
served  throughout  the  trial  as  a  juror  in  this 
■case. 

The  several  exceptions  to  testimony  with 
reference  to  posting  ginhouses  are  without 
merit  It  was  shown  that  Irwin,  the  prose- 
cutor here,  was  active  in  ferreting  out  par- 
ties called  "white  caps,"  and  so  calling  them- 
selves, who  had  posted  notices  on  the  gin- 
houses  of  W.  T.  Simmons  and  others,  to  the 
effect  that  they  would  burn  down  the  houses 
If  any  cotton  was  ginned  before  the  price 
reached  10  cents  per  pound.  The  defendant 
■admitted  having  thus  posted  Simmons'  gin- 
house.  It  was  shown  that  he  knew  of  Ir- 
win's efforts  against  these  "white  caps,"  and 
of  the  latter's  suspicion  that  he  was  one  of 
them.  And  in  this  connection,  and  with  ref- 
erence to  the  part  Irwin  was  taking  In  the 
matter,  it  was  shown  that  the  defendant  de- 
clared his  purpose  to  burn  Irwin's  house. 
All  the  testimony  adduced  on  this  subject 
went,  therefore,  directly  to  show  a  motive 
on  the  part  of  the  defendant  to  commit  the 
crime  for  which  he  was  being  tried,  and  was 
properly  admitted. 

The  court  did  not  err  in  allowing  the  wit- 
ness Young  to  testify  to  the  good  character 
of  the  witness  Prewitt  In  the  neighborhood 
in  which  both  witnesses  lived,  and  in  which 
Young  continued  to  live,  though  the  latter 
further  testified  that  Prewitt,  at  the  time  of 
the  trial,  lived  six  miles  from  him,  and  he  did 
not  know  what  his  character  was  in  the 
neighborhood  of  his  present  residence.  Sor- 
relle  v.  Craig,  9  Ala.  534,  541;  Martin  v.  Mar- 
tin, 25  Ala.  201;  Dupree  v.  State,  33  Ala.  380. 

The  instructions  given  at  the  instance  of 
the  state  are  so  manifestly  correct  as  not  to 
require  discussion.  Of  the  charges  refused 
to  the  defendant,  those  numbered  1  and  2 


are  abstract  In  one  respect,  at  least;  and 
for  this,  if  not  also  for  other  reasons,  they 
were  properly  refused.  They  each  assume 
that  the  evidence  raises  an  Issue  as  to  wheth- 
er certain  declarations  or  admissions  or  con- 
fessions of  the  defendant  were  voluntary  and 
freely  made,  without  the  persuasion  of  hope 
or  the  duress  of  fear,  when,  in  point  of  fact, 
no  Buch  Issue  arose  in  the  case;  and  the  court 
very  properly  refused  to  submit  it  to  the 
jury.  Charge  3  was  well  refused  to  the  de- 
fendant, for  that  Its  tendency  was  to  lead  the 
jury  to  a  capricious  disregard  of  all  Prewitt" a 
testimony,  if  they  found  he  had  testified 
falsely  as  to  any  material  fact;  and  this 
though  the  witness  may  not  have  willfully 
testified  as  to  any  material  fact  Charge  4, 
refused  to  the  defendant  is  not  open,  we 
think,  to  the  objection  leveled  against  that 
numbered  3.  It  is  not  abstract  or  argumen- 
tative, but  asserts  simply  that  if  the  evidence 
convinces  the  jury  that  the  witness  Prewitt 
Is  a  man  of  bad  character,  and  unworthy  of 
belief,  they  are  authorized  to  disregard  his 
evidence  altogether.  The  jury  certainly  had 
this  right,  on  the  hypothesis  of  this  charge, 
and  they  should  have  been  so  Instructed. 
Charge  5  of  defendant's  aeries  was  properly 
refused. 

For  the  error  committed  in  refusing  charge 
4,  the  judgment  must  be  reversed.  The  cause 
is  remanded. 


BURTON  v.  STATE. 
(Supreme  Court  of  Alabama.  July  25,  1895.) 

Criminal  Law— Evidence  at  Preliminart 

Hearing. 

On  trial  for  larceny  of  a  valise  from  a 
traveling  man,  evidence  that  he  was  not  a  resi- 
dent of  the  county  where  the  theft  occurred,  and 
that  he  had  stated  that  he  resided  in  another 
state,  and  that  he  left  the  county  immediately 
after  recovering  his  property,  coupled  with  evi- 
dence that  a  subpoena  had  been  issued  for  him, 
and  returned  "Not  found,"  is  sufficient  to  justify 
the  admission  of  his  testimony  at  the  prelimi- 
nary hearing. 

Appeal  from  city  court  of  Talladega;  John 
W.  Bishop,  Judge. 

William  Burton  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

The  facts  were  as  follows:  Paul  J.  Col- 
lier left  Birmingham,  on  the  Georgia  Pacific 
Railroad,  on  Saturday  afternoon,  December 
22,  1894.  The  defendant,  Bob  Smith,  and 
Jim  Ball  left  Birmingham  on  the  same  train. 
Collier  had  his  valise  with  him  in  the  car 
with  the  three  negroes.  The  three  negroes 
got  off  the  train  at  Pell  City,  in  St  Clair 
county,  and  took  the  Birmingham  &  Atlantic 
train  for  Talladega.  Collier  missed  his  va- 
lise at  Pell  City.  He  came  over  to  Talladega 
the  next  day,  and  on  Monday  morning,  De- 
cember 24th,  at  the  preliminary  trial  of  de- 
fendant, identified  his  valise  and  Its  con- 
tents, worth  about  $50.  Defendant  was  ar- 
rested In  Talladega  county,  near  Ironaton. 
late  Saturday  night    He  told  John  Ham- 


Digitized  by  Google 


JJUHTON  v.  STATE. 


241 


mocks,  a  negro,  sleeping  in  same  house  with 
him,  just  before  the  officer  took  him  away, 
that,  if  any  one  called  for  a  valise,  to  tell 
them  that  it  was  out  in  the  woods,  in  a 
stump.  On  the  next  day  the  valise,  Identi- 
fied by  Collier  as  his  property,  was  found  in 
Talladega  county,  near  defendant's  house, 
in  a  stump,  covered  with  leaves.  When  de- 
fendant left  Birmingham  he  had  only  one 
valise,— a  black  oilcloth  one.  On  the  train, 
the  same  night,  between  Pell  City  and  Talla- 
dega, he  had  two  valises,  one  of  which  he 
said  was  his  father-in-law's.  The  defendant 
made  confession  of  his  guilt  right  after  pre- 
liminary trial,  and  said  he  did  not  think  he 
should  suffer  alone.  On  his  final  trial,  the 
defendant  denied  all  connection  with  steal- 
ing the  valise,  and  denied  making  any  state- 
ment about  the  valise  to  John  Hammocks,  or 
making  any  confessions  after  the  prelimi- 
nary trial.  The  facts  further  showed  that 
said  Collier  was  a  nonresident  of  Alabama; 
that  he  lived  in  Georgia,  and  traveled  in 
Arkansas  and  Mississippi;  that  he  had  nev- 
er been  seen  in  Talladega  before  nor  after 
the  preliminary  trial  of  defendant;  that  he 
reached  Talladega  Sunday  afternoon,  and 
left  the  next  day  on  the  12  o'clock  train;  that 
he  gave  his  address  to  the  marshal  just  be- 
fore leaving  on  the  train;  that  a  subpoena 
was  Issued  for  him  on  the  15th  April,  three 
days  before  the  day  of  the  trial  of  the 
case;  that  search  was  made  for  him,  and 
the  subpoena  returned  by  sheriff  unexecuted. 
The  defendant  separately  excepted  to  the 
court's  overruling  his  objection  to  the  intro- 
duction in  evidence  of  secondary  evidence 
of  what  the  witness  Collier  testified  on  the 
preliminary  examination  of  the  defendant, 
and  also  the  admission  In  evidence  of  the 
confession  made  by  the  defendant.  It  is  un- 
necessary to  set  out  at  greater  length  any 
other  facts  of  the  case,  for  these  two  ques- 
tions present  the  only  rulings  of  the  trial 
court  which  are  reviewed  on  the  present  ap- 
peal. 

C.  C.  Whltson,  for  appellant.  Wm.  0.  Fltts, 
Atty.  Gen.,  and  Alex.  M.  Garber,  for.  the 
State. 

McCLELLAN,  J.  A  prominent  question 
in  this  case  is  whether  a  predicate  for  the 
admission  of  testimony  of  an  absent  wit- 
ness, given  for  the  state  on  the  preliminary' 
examination  of  the  charge  against  the  de- 
fendant, was  sufficiently  proved.  This  ques- 
tion was  exclusively  for  the  determination  of 
the  judge  below,  subject  to  review  by  this 
court.  The  jury  was  not  concerned  with  It 
at  all.  And,  In  reviewing  the  conclusion 
reached  by  the  judge  of  the  city  court  upon 
it  the  inquiry  presented  to  us  has  reference 
to  the  quantum  of  legal  or  unchallenged  tes- 
timony adduced,  and  not  to  any  errors  that 
may  have  been  committed  by  the  judge  in 
receiving  Illegal  testimony  on  the  issue 
against  defendant's  objection.  With  legal 
v.i8so.no.8— 16 


and  properly  objected  to  illegal  testimony 
before  the  lower  court,  if  the  legal  evidence 
justifies  the  conclusion  reached,  it  is  to  be 
presumed,  on  appeal,  that  the  judge  acted  only 
on  the  legal  evidence;  and  his  action  will  be 
affirmed,  wholly  regardless  of  errors  commit- 
ted by  him  in  receiving  incompetent  testimony 
against  objection.  The  witness  whose  tes- 
timony on  the  former  trial  it  was  proposed  to 
be  proved,  Paul  J.  Collier,  was  the  owner 
of  the  property  alleged  to  have  been  stolen. 
So  far  as  appears,  he  was  never  in  Talladega, 
or  In  the  state,  except  on  the  occasion  of  the 
loss  of  his  property,— a  valise  and  its  con- 
tents,—when  be  remained,  it  seems,  only  long 
enough  to  recover  it,  and  to  attend  the  pre- 
liminary trial  which  was  had  a  day  or  two 
afterwards.  It  was  affirmatively  shown 
that  he  was  a  traveler  by  rail,  proceeding 
from  the  direction  of  Mississippi  in  the  di- 
rection of  Georgia,  when  he  lost  his  bag- 
gage. The  question  before  the  judge  of  the 
city  court  was  whether  he  had  left  the  state 
permanently,  or  for  an  Indefinite  period  of 
time.  On  this  inquiry,  the  fact  that  he  had 
resumed  his  journey  immediately  after  re- 
covering his  property  and  testifying  before 
the  magistrate  was  material.  It  tended  to 
show,  and  was  the  initial  step  towards  show- 
ing, that  he  had  left  the  state.  His  decla- 
rations at  that  time  as  to  the  purposes  and 
destination  of  his  journey  were  of  the  res 
gestae  of  that  material  fact,  and,  as  such, 
properly  before  the  trial  judge,  to  be  con- 
sidered hi  determining  the  fact  and  the 
character  of  the  witness'  absence  from  the 
state.  They  were  to  the  effect  that  the  Jour- 
ney he  was  then  upon  begun  in  Mississippi 
or  Arkansas,  and  was  intended  to  end  at  his 
(the  witness')  home,  in  Georgia.  These  dec- 
larations, explanatory  of  the  journey  he  was 
upon,  went  to  show  pretty  clearly  that  the 
witness  had  no  abiding  place  in  Alabama, 
nor  business  here,  except  to  pass  through 
the  state  to  Georgia;  that  he  had  gone  on 
to  Georgia,  and  had  no  occasion  or  inten- 
tion of  returning  to  this  state  at  any  time 
certain,  or  at  all,  except,  perhaps,  for  the 
purpose  of  passing  again  through  the  state. 
A  subpoena  was  issued  for  him  in  this  case, 
and  returned  "Not  found,"  and  this  fact  was 
in  evidence,  and  there  was  other  evidence 
tending  to  show  that  Collier  did  not.  reside 
in  Talladega  county.  On  these  facts,  we 
concur  in  the  conclusion  reached  by  the 
trial  judge  that  the  predicate  for  proof  of 
Collier's  former  testimony  was  established 
with  reasonable  and  adequate  certainty,  and 
hold  that  the  city  court  did  not  err  in  allow- 
ing such  proof  to  be  made.  The  former 'tes- 
timony of  Collier,  thus  reproduced,  showed 
the  corpus  delicti,  and  rendered  the  defend- 
ant's confession  admissible,  so  far  as  that 
depended  upon  proof  that  the  offense  char- 
ged had  been  committed  by  some  one. 

There  is  no  merit  in  the  further  objection 
to  the  introduction  of  defendant's  confes- 
sions, which  proceeds  on  the  idea  that  they 
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were  not  freely  and  voluntarily  made.  The 
fact  that  they  were  so  made  clearly  appears, 
in  one  instance  from  the  circumstances  un- 
der which  they  were  made,  and  In  the  oth- 
er by  affirmative  evidence  negativing  all  Im- 
proper influence.  The  judgment  of  the  city 
court  must  be  affirmed. 


Ex  parte  ANSLET. 

(Snpreme  Court  of  Alabama.    July  26,  1895.) 

Trial  bt  Jckt. 

The  act  amending  the  act  creating  the 
city  court  of  Anniston  (section  6),  providing  that 
questions  of  fact  in  civil  actions  shall  be  tried 
without  a  jury,  unless  one  be  demanded  by  the 

Slaintiff  at  the  commencement  of  the  suit,  or  by 
efendunt  on  his  appearance,  "by  endorsing  such 
demand  in  writing  on  the  plea  or  demurrer  or 
other  pleadings,"  and  providing  the  failure  to 
demand  a  jury  "as  above  directed"  shall  be 
deemed  a  waiver  of  the  right  to  jury  trial,  is 
mandator}-;  and  where  a  defendant  procures  the 
entry  of  a  case  on  the  jury  docket  without  a 
written  demand  on  the  pleadings,  and  such  case 
is,  by  order  of  court,  transferred  to  the  nonjury 
docket,  mandamus  does  not  lie  to  compel  the 
court  to  vacate  the  order. 

Petition  by  O.  E.  Ansley  for  a  writ  of  man- 
damus to  James  W.  Lapsley,  judge  of  the 
city  court  of  Anniston,  to  compel  him  to  va- 
cate an  order  transferring  a  suit  from  the 
Jury  to  the  nonjury  docket  Writ  denied. 

Matthews  &  Whiteside,  for  petitioner.  D. 
C.  Blackwell  and  John  B.  Knox,  for  defend- 
ant. 

HEAD,  J.  The  act  amending  the  act  cre- 
ating the  city  court  of  Anniston  provides,  in 
section  6:  "That  in  all  civil  cases  at  law  in 
said  court  the  issue  and  question  of  fact  shall 
be  tried  by  the  court  without  the  intervention 
of  a  jury,  unless  a  jury  be  demanded  by  the 
plaintiff  at  the  commencement  of  the  suit,  or 
when  the  cause  is  at  issue,  by  endorsing  such 
demand  on  the  summons  and  complaint  or 
other  original  ^process,  or  by  the  defendant  or 
other  party  at  his  appearance  by  endorsing 
such  demand  in  writing  on  the  plea  or  demur- 
rer or  other  pleadings.  Provided,  that  when 
a  cause  is  transferred  to  said  city  court,  the 
demand  for  a  jury  shall  be  made  at  the  time 
of  the  application  for  said  transfer,  and  a 
failure  to  demand  a  jury  as  above  directed 
shall  be  deemed  and  held  a  waiver  of  the 
rights  of  trial  by  jury;  and  provided  further, 
that  when  a  cause  shall  have  been  tried  with- 
out the  intervention  of  a  Jury,  and  a  new 
trial  granted  by  the  court,  or  when  the  same 
shall  have  been  reversed  and  remanded  by 
the  supreme  court,  that  either  party  to  the 
cause  may  demand  a  jury;  provided,  such 
demand  Is  made  at  the  first  sounding  of  the 
cause  thereafter;  and  provided  further,  that 
any  party  so  demanding  a  trial  by  Jury,  shall 
at  the  time  of  said  demand,  deposit  with  the 
clerk  of  this  court  four  dollars  as  a  jury  tax 
fee.  This  Jury  tax  fee  shall  be  taxed  as  other 


costs  in  the  case,  and  if  the  party  so  demand- 
ing a  jury  is  successful  in  the  cause,  this  fee 
shall  be  refunded  to  him  when  collected  by 
the  clerk."  In  a  suit  at  law,  Instituted 
against  relator,  as  defendant,  in  said  city 
court,  he  duly  appeared,  by  filing  bis  pleas 
to  the  action.  At  the  time  of  doing  so,  he 
orally  demanded  of  the  clerk  a  trial  of  the 
cause  by  a  jury,  and  deposited  with  the  clerk 
four  dollars  as  a  jury  tax  fee,  in  compliance 
with  another  provision  of  the  act  He  made 
no  demand,  in  writing,  indorsed  upon  the 
plea.  The  clerk  made  thereon  this  indorse- 
ment: "Received  $4  as  Jury  tax  fee  in  this 
case.  April  6,  1895.  [Signed]  A.  H.  Sbep- 
pard,  Clerk."  He  also  placed  the  cause  on 
the  Jury  docket  of  the  court  where  it  re- 
mained until  June  3,  1895,  when,  on  motion 
of  plaintiff,  the  court  ordered  it  transferred 
to  the  nonjury  docket  This  is  a  petition  by 
the  defendant  in  the  action  for  the  writ  of 
mandamus  compelling  the  judge  to  vacate 
that  order,  etc. 

It  seems  to  us  beyond  the  pal?  of  contro- 
versy that  the  provisions  of  said  section  6  are 
Intended  to  secure  trials  of  civil  actions  at 
law  without  the  expense  of  juries,  unless 
jury  trials  shall  be  demanded  at  the  time* 
and  in  the  manner  they  prescribe.  The  whole 
section,  after  declaring  the  policy  of  dis- 
pensing with  jury  trials,  is  devoted  to  a  mi- 
nute specification  of  the  times  and  ways  in 
which  the  right  of  trial  by  jury  shall  be  in- 
sisted upon;  and,  to  take  the  provisions  with- 
out the  pale  of  construction,  it  Is  expressly 
declared  that  "a  failure  to  demand  a  jury  a* 
above  directed  [italics  ours]  shall  be  deemed 
and  held  a  waiver  of  the  rights  of  trial  by 
jury."  Let  it  then,  be  assumed,  as  counsel 
insist,  for  the  sake  of  argument  that  the 
language  prescribing  the  time  and  manner 
would,  unaffected  by  other  language  in  con- 
nection with  it  be  treated  as  directory  mere- 
ly, to  be  violated  at  will  by  the  suitor,  and 
yet  preserve  to  him  the  legal  right  to  demand 
a  jury  trial  at  any  time  thereafter,  and  we 
have  the  above-quoted  provision  In  express 
terms  declaring  that  the  failure  to  observe 
these  very  directions  shall  be  held  a  waiver 
of  the  right,  thus  converting  the  direction  in- 
to a  mandatory  provision.  We  by  no  means 
concede  that  without  the  above-quoted  pro- 
vision, the  statute,  as  to  time  and  place  of 
making  the  demand,  would  be  deemed  di- 
rectory; nor  that  if  deemed  directory,  the 
suitor  could  violate  the  directions,  and  after- 
wards demand,  as  a  legal  right,  enforceable 
by  mandamus,  a  trial  of  his  cause  by  Jury. 
We  simply  place  the  decision  of  the  cause  up- 
on the  plain  proposition  that  the  statute.  In 
express  words,  is  made  mandatory.  It  is 
hardly  necessary  to  say  that  the  indorsement 
on  the  plea  by  the  clerk  that  he  had  received 
a  jury  fee  does  not  approach  a  compliance 
with  the  statute;  and  of  just  as  little  avail 
to  the  defendant  in  the  action  Is  the  fact  that 
the  clerk  placed  the  case  on  the  wrong  dock- 
et  Mandamus  denied. 


Digitized  by  Google 


COMMERCIAL  BANK  t>.  KINO. 


243 


COMMERCIAL  BANK  OF  SELMA  T. 
KING. 

(Supreme  Court  of  Alabama.    July  81, 1896.) 
Trial— Objections  to  Evidbnob  — Mobtoaob  OF 
Crops — Lien  fob  Advanobs— Patmbnt 
and  Discharge.  . 

1.  Where  pert  of  the  evidence  objected  to 
generally  by  plaintiff,  and  included  in  his  motion 
to  exclude,  bears  directly  on  the  issue,  and  is 
admissible,  there  is  no  error  in  overruling  the 
objection  or  denying  the  motion. 

2.  A  crop  mortgage  provided  that  the  mort- 
gagor would  deliver  all  the  cotton  grown  by  him 
during  the  year  to  the  mortgagee,  to  be  sold  by 
him,  aa  agent,  the  net  proceeds  to  be  applied  to 
the  payment  of  the  debt  secured  by  the  mort- 
gage, and  of  any  other  debt  arising  out  of  the 
premises.  The  note  and  mortgage  were  subse- 
quently assigned  as  collateral  by  the  mortgagee, 
nnd  after  maturity  the  assignee  brought  his  ac- 
tion on  the  note  and  to  enforce  the  lien.  The 
mortgagor  had  been  credited  by  the  mortgagee 
with  the  greater  part  of  the  indebtedness,  and 
subsequent  to  the  assignment  of  which  he  had 
no  notice,  the  mortgagor  had  delivered  to  the 
mortgagee  sufficient  cotton,  estimated  at  its 
lowest  market  value,  to  liquidate  the  remainder. 
II dd,  that  the  assignee  was  not  entitled  to  re- 
cover. 

Appeal  from  city  court  of  Selma;  J.  O. 
Coinpton,  Special  Judge. 

Action  by  the  Commercial  Bank  of  Selma 
against  John  King  to  recover  on  a  note  exe- 
cuted by  him  In  favor  of  the  H.  C.  Keeble 
Company,  and  secured  by  a  crop-lien  mort- 
gage, by  it  assigned  to  plaintiff.  There  was 
a  judgment  for  defendant,  from  which  plain- 
tiff appeals.  Affirmed. 

Upon  the  introduction  of  all  the  evidence, 
the  court,  among  other  things,  instructed  the 
jury  as  follows:  "If  you  believe  from  the 
evidence  that  the  defendant  and  H.  C.  Kee- 
ble Company  made  an  agreement  by  which 
said  company  was  to  make  certain  advances 
to  the  defendant,  and  said  agreement  was 
put  in  writing,  by  the  defendant  executing 
and  delivering  to  said  company,  at  the  same 
time,  the  note  and  mortgage  in  evidence  in 
this  case,  and  that  said  mortgage  refers  to 
and  describes  said  note;  and  that  before  the 
maturity  of  said  note  the  said  Keeble  Com- 
pany transferred  and  indorsed  said  note  and 
mortgage,  together  and  at  the  same  time,  to 
the  plaintiff,  as  collateral  security  for  a  loan 
of  money  at  that  time  made  by  the  plaintiff 
to  said  Keeble  Company,  and,  after  its  pay- 
ment, to  secure  any  other  indebtedness  by 
said  Keeble  Company  to  the  plaintiff;  and 
that  the  defendant,  pursuant  to  the  terms  of 

his  said  mortgage,  delivered    bales  of 

cotton  to  said  Keeble  Company,  to  be  sold 
by  it,  and  the  proceeds  applied  to  his  said 
note  or  indebtedness,  without  notice  or 
knowledge  of  the  claim  of  ownership  by,  or 
transfer  of  his  said  note  and  mortgage  to, 
the  plaintiff, — then  the  defendant  is  entitled 
to  a  credit  for  the  amount  of  the  net  pro- 
ceeds of  his  cotton  so  delivered  to  said  Kee- 
ble Company,  if  sold  by  said  company,  and, 
if  not  sold  by  said  company,  he  is  entitled  to 
a  credit  for  the  market  value  of  the  cotton, 
as  shown  by  the  evidence,  in  either  case,  to 


be  applied  to  his  indebtedness  to  the  said 
Keeble  Company,  according  to  the  terms  of 
defendant's  said  mortgage."  The  plaintiff 
duly  excepted  to  this  portion  of  the  court's 
general  charge,  and  also  separately  excepted 
to  the  court's  refusal  to  give  each  of  the 
following  charges  requested  by  It:  (1)  "If 
the  jury  believe  the  evidence  in  this  case, 
they  must  find  for  the  plaintiff,  and  render 
a  verdict  in  its  favor,  for  the  amount  of  the 
note  sued  on,  with  interest  thereon  from  its 
maturity."  (2)  "The  delivery  of  the  cotton 
raised  by  the  defendant  during  the  year  1890, 
to  the  H.  C.  Keeble  Company,  was  not  a  pay- 
ment of  the  note  in  suit"  (3)  "The  note  in 
suit  is  governed  by  the  commercial  law,  and  Is 
not  subject  to  the  defense  of  payment,  when 
made  to  the  H.  C.  Keeble  Company."  There 
was  judgment  for  the  defendant  The  plain- 
tiff appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court,  to  which  excep- 
tions were  reserved. 

Dawson  &  Pitts,  for  appellant 

PER  CURIAM.  The  material  facts  in  this 
case  may  be  briefly  stated  as  follows:  Appel- 
lee, King,  on  the  5th  day  of  February,  1890, 
applied  to  the  H.  C.  Keeble  Company,  com- 
mission and  advancing  merchants,  for  ad- 
vances in  money  with  which  to  carry  on  his 
farming  operations  during  that  year.  On  the 
date  mentioned,  King  executed  his  note  for 
$200,  payable  to  the  H.  0.  Keeble  Company, 
at  the  Commercial  Bank  of  Selma,  and  to  se- 
cure the  payment  of  the  same,  and  such  fu- 
ture advances  as  might  be  made  to  him  dur- 
ing the  year,  to  enable  him  to  make  a  crop,  he 
executed  a  mortgage  to  said  company  upon 
certain  personal  property  therein  described, 
and  upon  the  crop  to  be  planted  and  cultivat- 
ed by  him  during  the  year.  The  mortgage 
contains  the  usual  stipulations  found  in  crop- 
lien  mortgages,  including  the  following:  "Sec- 
ond. That  the  undersigned  will  deliver  all 
cotton  grown,  raised,  received,  or  controlled 
by  him  during  said  year  to  said  H.  C.  Keeble 
Co.,  at  Selma,  as  rapidly  as  the  same  can  be 
prepared  for  market.  The  same  to  be  sold  by 
said  corporation,  as  agent  and  factor  of  the 
undersigned,  at  the  usual  commission  of  one 
dollar  per  bale,  and  the  net  proceeds  thereof 
shall  be  applied  to  the  payment  of  the  debts 
and  liabilities  herein  secured;  the  same  to  be 
applied,  however,  to  any  debts  or  liabilities 
of  the  undersigned,  arising  out  of  the  prem- 
ises, other  than  the  debt  evidenced  by  the 
said  note."  On  the  8th  day  of  May,  1890, 
the  H.  C.  Keeble  Company  procured  a  loan 
of  $4,500  from  the  Commercial  Bank  of  Sel- 
ma, on  its  two  notes  for  $2,250  each,  payable 
respectively  October  12  and  October  27,  1890, 
and,  as  collateral  security  therefor,  indorsed, 
assigned,  and  delivered  to  the  bank  a  large 
amount  of  notes  and  mortgages;  King's  note 
and  mortgage  being  delivered,  together,  to 
the  bank,  with  the  other  collateral.  By  the 
terms  of  the  transfer  of  said  collaterals  to  th? 
bank,  they  were  to  be  held  by  it  as  security 
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for  any  other  indebtedness  of  the  H.  C.  Kee- 
ble  Company  to  the  bank,  whether  as  princi- 
pal or  surety.  No  notice  of  this  transfer  was 
given  by  the  bank  to  King.  At  the  time  King 
gave  his  note  and  mortgage  to  the  H.  C.  Kee- 
bte  Company,  the  amount  of  the  note  was 
credited  to  his  account,  and  the  advances  he 
obtained  during  the  year,  with  the  amount  of 
his  note,  aggregated  on  December  19,  1890, 
$038.96.  Against  this  Indebtedness  there  were 
credits  in  his  favor  up  to  October  7,  1890, 
which  left  a  balance  due  on  that  day  of  $237.- 
85.  On  December  19, 1890,  King  delivered  to 
the  H.  C.  Keeble  Company  six  bales  of  cot- 
ton, to  be  sold  and  credited  to  his  account, 
which  cotton,  according  to  the  testimony,  was 
worth  in  Selma  $40,  or  more,  per  bale,  and 
had  not  been  credited  on  King's  indebted- 
ness. In  March,  1891,  the  bank  brought  suit 
against  King  on  the  note,  as  the  indorsee  and 
holder  thereof  before  maturity,  for  a  valuable 
consideration.  King  thereupon  filed  two  pleas, 
—the  first  being  the  plea  of  payment,  hi  the 
Code  form;  and  the  second  being  a  special 
plea  of  payment  from  shipments  of  cotton, 
and  that  the  bank  held  the  note  and  mort- 
gage as  collateral  security,  and  failed  to  noti- 
fy the  defendant  that  It  held  the  same  until 
after  the  failure  of  the  Keeble  Company,  and 
made  no  demand  of  payment  until  after  the 
note  had  been  paid  to  the  Keeble  Company. 
To  these  pleas  the  plaintiff  demurred,  and  the 
demurrer  was  overruled  as  to  the  first  plea, 
and  sustained  as  to  the  second.  The  defend- 
ant then  filed  a  third  plea,  which,  In  sub- 
stance, averred  the  contract  between  him  and 
the  Keeble  Company,  by  which  the  latter 
were  to  make  advances  to  him  to  make  a  crop 
during  the  year  1890;  the  execution  of  his 
note  and  mortgage,  as  hereinabove  stated, 
with  the  stipulation  above  set  out,  and  that 
the  note  and  mortgage,  together,  were  trans- 
ferred and  delivered  by  the  Keeble  Company 
to  the  bank  as  collateral  security,  and  that 
the  bank  had  notice  of  the  stipulation  in  said 
mortgage  as  to  the  delivery  by  the  defendant 
to  the  Keeble  Company  of  his  crops  In  pay- 
ment of  his  Indebtedness  to  them,  including 
the  note,  and  that  the  plaintiff  did  not  give 
defendant  notice  of  such  transfer,  or  of  its 
ownership  of  the  note,  until  after  January  20, 
1891;  and  that,  although  the  note  and  mort- 
gage were  in  the  plaintiffs  possession  during 
the  season  when  the  crop  of  1890  was  mar- 
ketable, It  allowed  the  defendant,  without  ob- 
jection on  Its  part,  to  deliver  the  crop  of  1890, 
covered  by  the  mortgage,  to  the  H.  C.  Keeble 
Company,  In  payment  of  the  defendant's  said 
note,  mortgage,  and  account,  all  which  were 
fully  paid  before  this  suit  was  commenced. 
To  this  plea  the  plaintiff  did  not  demur,  but 
filed  a  replication,  averring,  in  substance,  that 
the  note  sued  on  was  made  and  delivered  to 
the  said  H.  C.  Keeble  Company  February  5, 
1890,  payable  October  4, 1890,  at  the  Commer- 
cial Bank  of  Selma;  that,  before  maturity, 
It  was  Indorsed  and  transferred  to  the  plain- 
tiff by  the  Keeble  Company,  In  due  course 


of  trade,  for  a  valuable  consideration,  then 
paid,  and  that  plain  tin*  received  it  In  good 
faith,  and  without  notice;  that  said  note  was 
secured  by  a  mortgage  upon  the  crop  of  the 
defendant  to  be  raised  during  the  year  1890. 
and  upon  certain  personal  property  described 
therein,  which-  mortgage  was  executed  and 
delivered  by  the  defendant  to  the  Keeble 
Company  February  5,  1890,  and  was  trans- 
ferred and  assigned  by  the  latter  company  to 
the  plaintiff  at  the  time  of  the  indorsement 
and  delivery  of  said  note  to  plaintiff;  that 
said  mortgage,  among  other  things,  contained 
the  stipulation  hereinabove  set  out  as  to  the 
shipping  of  defendant's  cotton  to  the  Keeble 
Company  as  rapidly  as  possible,  to  be  cred- 
ited on  defendant's  Indebtedness  to  said  Kee- 
ble Company,  the  same  to  be  first  applied  to 
his  indebtedness  other  than  said  note;  that 
defendant  during  the  year  1890  was  indebted 
to  the  Keeble  Company,  for  supplies  advan- 
ced to  him  under  the  stipulations  of  said  mort- 
gage, in  the  sum  of  about  $265,  or  other  large 
sum,  over  and  above  the  amount  due  on  said 
note,  after  applying  the  net  proceeds  of  the 
cotton,  delivered  by  him,  to  the  credit  of  his 
account  with  the  Keeble  Company  for  sup- 
plies advanced  to  him  during  the  year  1890; 
that  the  defendant  has  not  paid  to  the  plain- 
tiff said  note,  or  any  part  thereof,  and  that 
the  same  Is  still  due  and  unpaid,  with  inter- 
est thereon.  Upon  this  replication  the  de- 
fendant joined  issue. 

The  assignments  of  error  are  directed  to  the 
rulings  of  the  court  upon  the  admission  of  evi- 
dence, and  its  refusal  to  exclude  portions  of 
the  testimony,  and  also  to  the  charges  given 
and  refused.  The  condition  of  the  defendant's 
account  with  the  Keeble  Company  was  direct- 
ly Involved  in  the  issue  tendered  by  the  plain- 
tiffs replication  to  the  defendant's  special 
plea  No.  3.  A  part  of  the  evidence  objected 
to  by  the  plaintiff,  and  included  in  his  mo- 
tion to  exclude,  bore  directly  upon  this  issue, 
and  was  admissible.  The  objection  and  the 
motion  to  exclude  did  not  with  sufficient  def- 
Inlteness  separate  that  which  was  admissible 
from  that  which  was  objectionable.  The  rule 
is  that  the  trial  court  will  not  be  put  in  error 
when  the  objection  is  general  to  evidence  a 
part  of  which  is  admissible.  As  we  have  said 
above,  the  condition  of  the  defendant's  ac- 
count with  the  Keeble  Company  Is  directly 
presented  by  the  plaintiffs  replication  to  the 
defendant's  plea  numbered  3.  Upon  that  is- 
sue the  jury  found  in  favor  of  the  defendant, 
and,  upon  the  testimony  In  the  record,  we 
think  they  were  authorized  to  find  such  a  ver- 
dict The  testimony  shows  that  the  amount 
of  the  note  sued  on  went  Into  defendant's  ac- 
count with  the  Keeble  Company  at  the  time 
of  its  date,  and  that  on  October  7,  1890,  when 
the  note  matured,  there  was  a  balance  of 
$237.85  due  from  defendant  to  the  Keeble 
Company;  that  defendant  delivered  six  bales 
of  cotton  to  the  Keeble  Company  on  Decem- 
ber 19,  1890,  to  be  credited  on  his  account; 
and  that  the  market  value  of  the  cotton  at 
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the  time,  at  the  lowest  price  shown  by  the 
proof,  was  $40  per  bale  (f 240).  With  this  Is- 
sue before  the  jury,  and  this  state  of  the 
proof,  there  was  no  error  In  the  charges  given 
and  refused,  and  we  are  constrained  to  af- 
firm the  case.  The  question  mainly  argued 
by  counsel,  vis.  whether  the  commercial  or 
negotiable  character  of  the  note  sued  on  is 
affected  or  destroyed  by  the  terms  and  provi- 
sions of  the  mortgage  transferred  to  plain- 
tiff contemporaneously  with  the  note,  Is  one 
which,  in  view  of  the  pleadings,  it  Is  not  nec- 
essary to  determine. 

There  was  an  objection  of  plaintiff  to  the 
testimony  of  the  witness  Bennett  as  to  usury, 
which  it  is  not  necessary  to  decide.  If  there 
was  error  In  overruling  such  objection  It  can- 
not avail  appellant,  for  two  reasons:  In  the 
first  place,  the  action  of  the  court  on  that 
matter  Is  not  assigned  as  error;  and,  in  the 
second  place.  It  was  error  without  injury,  the 
amount  paid  by  defendant  being  sufficient,  as 
shown  by  the  proof,  to  cover  plaintiff's  de- 
mand, including  the  usurious  charge,  if  there 
was  usury.  Affirmed. 


HARALSON,  J.,  not  sitting. 


8IMMONS  v.  RICHARDSON. 

(Supreme  Court  of  Alabama.   July  26,  1895.) 

Trust  Dbbd — Construction  —  Ejbotmbnt  —  Evi- 
dence— Estoppel. 

1.  A  deed  of  gift  in  trust  for  the  grantor's 
wife  and  daughter  and  any  after-born  child  or 
children,  providing  that  the  trustee  could  rent  the 
premises,  and  apply  all  rents  to  the  benefit  of 
the  grantees;  and  that  the  wife  con  Id  sell  the 
property,  and  invest  the  proceeds  in  other  prop- 
erty **in  the  name  of  said  trustee";  and  that  if 
the  wife  should  die,  leaving  the  grantor  surviv- 
ing, the  trustee  shonld  reconvey  the  property  to 
the  grantor, — creates  an  active  trust. 

2.  Where  a  deed  of  gift  to  a  trustee  for  the 
benefit  of  the  grantor's  wife  and  daughter  and 
any  after-born  child  or  children  recites  that  the 
consideration  was  love  and  affection,  and  a  de- 
sire to  provide  for  the  wife  "during  her  natural 
life";  and  provides  that  on  the  death  of  the 
wife,  the  grantor  surviving,  the  trustee  shall  re- 
convey to  the  grantor,— the  wife  takes  a  life  in- 
terest in  the  nature  of  an  equitable  separate  es- 
tate, which  is  not  subject  to  the  provisions  of 
the  Code  as  to  the  separate  estates  of  married 
women. 

3.  A  deed  of  gift  to  a  wife  was  set  aside  as 
in  fraud  of  creditors,  and  the  land  was  sold  to 
satisfy  their  claims.  The  sale  was  afterwards 
set  aside,  and  the  wife,  with  the  consent  of  her 
husband,  borrowed  money  to  satisfy  the  claim 
of  the  purchaser  at  the  sale,  and  mortgaged  the 
land  to  secure  the  loan.  Bdd  that,  in  ejectment 
l»y  the  wife  against  the  grantee  of  the  mortga- 
gee, the  mortgage  and  note  by  the  wife  were  ad- 
missible, and  that  the  records  of  the  suit  to  set 
aside  the  sale,  being  a  history  of  the  transac- 
tion leading  up  to  the  execution  of  such  note  and 
mortgage,  were  also  admissible. 

4.  A  deed  of  gift  to  the  grantor's  wife  was 
set  aside  as  in  fraud  of  creditors,  and  a  sale  of 
the  land  to  satisfy  such  creditors  was  afterwards 
«!t  aside,  at  the  instance  of  the  grantor  in  such 
deed.  To  make  tender  of  the  amount  paid  by 
the  purchaser  at  the  sale,  such  grantor  applied 
for  a  Joan,  which  was  refused  him,  but  was  giv- 


en to  tiie  wife,  on  her  executing,  with  her  hus- 
band's consent,  a  mortgage  on  the  land  in  suit. 
Meld,  in  ejectment  by  the  wife  against  a  gran- 
tee of  the  mortgagee,  that  the  wife  was  estopped 
to  deny  that,  the  mortgage  was  her  sole  obliga- 
tion, and  to  assert  that  sue  was  acting  as  surety 
for  her  husband. 

5.  The  title  of  a  beneficiary  under  a  deed  of 
gift  executed  to  a  trustee  for  her  benefit  is  not 
sufficient  to  support  ejectment. 

Appeal  from  circuit  court,  Marengo  coun- 
ty; James  T.  Jones,  Judge. 

Action  of  ejectment  by  Sallie  J.  Simmons 
against  William  Richardson.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

This  was  a  statutory  action  of  ejectment, 
Instituted  on  June  5,  1803,  by  the  appellant, 
Sallie  J.  Simmons,  against  the  appellee,  Wil- 
liam Richardson,  and  sought  to  recover  cer- 
tain specifically  described  lands.  Issue  was 
joined  upon  the  plea  of  the  general  issue. 
The  plaintiff  claims  under  a  voluntary  deed, 
executed  by  her  husband  to  her  on  February 
28, 1883.  She  introduced  this  deed  and  rest- 
ed. The  deed  was  made  by  the  husband  to 
Thomas  J.  Poster,  as  trustee,  with  directions 
to  "apply  all  the  rents,  proceeds,  Issues  and 
profits  to  the  sole  use,  benefit  and  behoof  of 
my  said  wife,  Sallie  J.  Simmons,  for  and 
during  the  term  of  her  natural  life,  free  from 
control,  disposal,  debts  and  liabilities  of  her 
said  husband,  permitting  the  said  Sallie  J. 
Simmons  to  control  and  manage  said  prop- 
erty and  Its  proceeds,  as  to  her  may  seem 
best,  and  hire,  rent,  lease  or  sell  any  or  all 
of  it,  in  any  manner  she  may  deem  fit,  pro- 
vided, that  if  the  said  Sallie  J.  Simmons,  shall 
make  any  such  sale,  of  the  whole,  or  any 
part  of  such  property  so  conveyed,  she  may 
reinvest  the  proceeds  of  any  such  sale,  In  oth- 
er property  of  equal  value,  In  the  name  of 
said  trustee,  for  the  use  and  benefit  of  [his] 
said  daughter,  Sallie  J.  Simmons,  and  such 
other  children  as  may  hereafter  be  born  as 
aforesaid.  Provided,  also,  that  my  said 
wife,  at  her  own  election  may  make  ad- 
vancements of  any  portion  of  said  property 
to  my  said  daughter  and  such  other  children 
as  may  be  hereafter  born,  as  she  or  they 
may  arrive  at  age,  or  marry,  without  the 
same  being  considered  a  sale  by  her,"  etc. 
It  was  shown  by  the  defendant,  that  at  the 
time  this  deed  was  made,  the  grantor  therein, 
L.  L.  Simmons,  was  in  debt,  and  Jones  & 
Johnson,  his  creditors,  filed  a  bill  against 
him  and  his  wife  in  the  chancery  court  of 
Marengo  county  to  have  the  same  set  aside 
as  fraudulent  and  void  as  to  them,  and  to 
have  the  property  therein  conveyed  sold  to 
pay  their  claim,  and  a  decree  was  rendered 
in  the  case,  setting  said  deed  aside  as  to 
said  creditors,  and  ordering  the  lands  sold. 
The  same  were  accordingly  sold  by  the  reg- 
ister of  the  court,  In  May,  1888,  at  which 
sale,  John  C.  Anderson  became  the  purchaser 
for  the  sum  of  $737.50,  which  amount  he  paid 
Into  court  On  the  12th  of  October,  1888, 
the  said  L.  L.  Simmons  filed  his  petition  in 
said  cause,  praying  for  reasons  therein  stat- 
ed, that  said  sale  be  vacated  and  set  aside. 
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He  offered,  In  the  name  of  himself  and  wife, 
Sallie  J.  Simmons,  the  sum  of  money  that 
said  Anderson  had  bid  at  said  sale,  with  10 
per  cent  thereon  and  such  other  legal  char- 
ges as  the  said  Anderson  may  have  expend- 
ed. On  the  hearing  of  that  petition,  the 
chancellor  rendered  a  decree,  on  the  16th 
October,  1888,  setting  aside  and  annulling 
said  sale.  The  petition  and  decree  of  the 
court  thereon,  were  introduced  and  read  In 
evidence  by  the  defendant  The  defendant 
then  offered  and  read  a  mortgage  on  the 
lands  sued  for,  executed  by  the  plaintiff,  Sal- 
lie J.  Simmons,  and  her  said  husband,  L.  L. 
Simmons,  and  the  note  it  secures  for  $797.- 
50,  together  with  the  written  consent  of  the 
plaintiff's  husband  for  her  to  sign  these  pa- 
pers. Said  note  and  mortgage  bear  date, 
the  lath  October,  1888.  The  written  consent 
of  L.  L.  Simmons,  for  his  wife  to  borrow  the 
money,  was  dated  12th  October,  1888,  and 
In  it  he  said,  "I,  L.  L.  Simmons,  husband  of 
Sallie  J.  Simmons,  do  hereby  assent  and  con- 
cur in  a  contract  to  be  made  by  the  said 
Sallie  J.  Simmons  with  John  C.  Webb,  by 
which  said  Sallie  J.  Simmons  is  to  borrow 
from  said  John  C.  Webb  a  sum  of  money 
sufficient  to  pay  the  amount  claimed  by  John 
C.  Anderson  on  a  purchase  of  lands  under  a 
decree  and  sale  in  the  chancery  court  in  fa- 
vor of  Jones  &  Johnson  v.  L.  L.  Simmons  et 
at,  and  all  attorney's  fees  which  may  be  ex- 
pended In  the  premises,  the  said  loan  to  be 
secured  by  note  and  mortgage  on  real  es- 
tate, belonging  to  the  said  Sallie  J.  Sim- 
mons." The  plaintiff,  by  her  attorney,  ob- 
jected to  the  note,  mortgage,  written  consent 
of  her  husband,  and  record  evidence"  from 
the  chancery  court,  for  reasons,  In  short, 
that  It  all  showed  but  one  and  the  same 
transaction,  and  by  this  transaction  the  lien 
created  by  the  chancery  decree  in  favor  of 
Jones  &  Johnson  had  been  lost;  that  Bald 
Sallie  J.  Simmons,  the  plaintiff,  bad  become 
the  surety  of  her  husband  to  pay  his  debt 
and,  therefore,  the  whole  transaction  was 
void;  that  Mrs.  Simmons  under  the  deed 
from  her  husband,  had  no  power  to  mort- 
gage her  lands.  The  court  overruled  the  ob- 
jections and  plaintiff  excepted.  The  defend- 
ant then  introduced  deeds  showing  title 
from  John  C.  Webb  to  him.  He  also  proved 
by  said  John  C.  Webb,  that  he  loaned  no 
money  to  said  L.  L.  Simmons,  but  positively 
refused  to  do  so;  that  he  loaned  the  money 
to  the  plaintiff  and  refused  to  do  that  until 
his  attorney  drew  up  satisfactory  papers  se- 
curing the  loan  by  mortgage  upon  the  bind 
sued  for.  Upon  the  Introduction  of  all  the 
evidence,  the  court  at  the  request  of  the  de- 
fendant gave  the  general  affirmative  charge 
hi  his  favor,  and  to  the  giving  of  this  charge 
the  plaintiff  duly  excepted.  There  was  judg- 
ment for  the  defendant,  and  the  plaintiff  ap- 
peals, and  assigns  as  error  the  rulings  of  the 
court  upon  the  evidence,  and  the  giving  of 
the  general  affirmative  charge  for  the  de- 
fendant 


J.  W.  Bush,  for  appellant  Tayler  &  El- 
more, for  appellee. 

HARALSON,  J.  The  conveyance  under 
which  the  plaintiff  claims  title,  was  a  deed 
of  gift  to  a  trustee  for  her  and  her  daughter 
and  any  after-born  child  or  children,  exe- 
cuted by  her  husband,  L.  L.  Simmons,  on  the 
28th  of  February,  1883.  The  conveyance 
was  made  to  Thomas  J.  Foster,  as  trustee. 
He  is  not  a  mere  naked  trustee  under  the 
deed,  as  Is  contended  by  counsel  for  appel- 
lant but  he  was  an  active  trustee,  charged 
with  duties  to  perform,  In  reference  to  the 
property.  It  is  provided  in  the  deed,  that 
he  shall  apply  all  the  rents,  proceeds.  Issues 
and  profits  of  the  property  to  the  sole  use. 
benefit  and  behoof  of  the  plaintiff,  the  wife 
of  the  grantor,  for  and  during  the  term  of 
her  natural  life,  free  from  the  control,  dis- 
posal, debts  and  liabilities  of  her  husband, 
the  grantor,  permitting  the  plaintiff  to  con- 
trol and  manage  said  property  and  its  pro- 
ceeds, as  to  her  may  seem  best  and  hire, 
rent  lease  or  sell  any  or  all  of  It  in  any 
manner  she  may  deem  best.  Here  she  Is 
given  the  privilege  of  controlling  the  prop- 
erty by  renting  or  selling,  but  if  she  should 
not  exercise  the  power  to  do  so,  It  remained 
with  the  trustee.  Again,  it  was  clearly  with- 
in the  contemplation  of  the  grantor,  that  in 
case  of  sale  of  any  of  the  property,  by  the 
wife,  she  would  reinvest  the  proceeds  in 
other  property,  in  order  that  his  design  In 
reference  to  his  daughter,  and  any  after- 
born  children,  might  be  carried  out  The 
provision  in  the  deed  in  that  respect  Is,  "Pro- 
vided that  if  the  said  Sallie  J.  Simmons 
shall  make  any  such  sale  of  the  whole  or 
any  part  of  such  property  so  conveyed,  she 
may  reinvest  the  proceeds  of  any  such  sale 
in  other  property  of  equal  value,  in  the  name 
of  the  said  trustee,  for  the  use  and  benefit  of 
[my]  said  daughter,  Sallie  J.  Simmons,  and 
such  other  children  as  may  hereafter  be 
born,  as  aforesaid."  The  consideration  for 
making  the  deed  had  been  declared,  in  the 
beginning,  as  follows:  "I,  said  L.  Lavender 
Simmons,  of  said  state  and  county,  for  and 
in  consideration  of  the  natural  love  and  af- 
fection which  I  have  and  bear  for  my  be- 
loved wife,  Sallie  J.  Simmons,  and  of  the 
sincere  and  strong  desire  I  have  for  provid- 
ing for  her  comfortable  maintenance  and 
support,  during  her  natural  life,  and  also  of 
the  natural  love  and  affection  which  I  have 
for  my  daughter,  Sallie  J.  Simmons,  [the 
daughter  bearing  the  name  of  her  mother], 
and  such  other  children  as  may  be  born  to 
me  of  my  said  wife,  Sallie  J.  Simmons,  and 
also,  in  consideration  of  the  trust  and  confi- 
dence I  have  in  the  honor,  honesty  and  in- 
tegrity of  Thos.  J.  Foster,  •  •  *  do  here- 
by give,  grant  bargain,  sell  ar.tl  convey  to 
him,  the  said  Thos.  J.  Foster,  the  following 
real  estate,"  and  personal  property,  both 
fully  described.  He  afterwards  makes  pro- 
vision for  the  disposition  of  the  property,  in 
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case  his  wife  survives  him  and  should  marry 
again,  aa  followB:  "But  should  the  said 
Sallie  J.  Simmons  survive  me,  and  marry 
another  husband,  it  is  my  desire,  that  the 
said  trustee  shall  cause  Us  be  divided  be- 
tween her,  the  said  Sallie  J.  Simmons,  and 
my  daughter,  Sallie  J.  Simmons,  and  such 
other  children  as  may  hereafter  be  born,  as 
aforesaid,  or  their  heirs,  if  any,  all  my  prop- 
erty which  then  remains  undisposed  of,  ac- 
cording to  the  statutes  of  distribution  of  the 
state  of  Alabama,  which  shall  then  be  in 
force."  He  then  makes  provision,  for  the 
disposition  of  his  property  iu  case  his  daugh- 
ter and  after-born  children  shall  survive  his 
wife,  concluding:  "And  in  the  further  trust, 
that  in  the  event  my  said  wife,  Sallie  J. 
Simmons,  shall  depart  this  life,  leaving  me 
surviving,  then  the  property  hereinbefore 
conveyed,  or  so  much  thereof  as  has  not  been 
advanced  to  or  distributed  among  my  said 
daughter,  Sallie  J.  Simmons,  and  such  other 
children  aa  may  be  born  to  me  by  my  said 
wife,  shall,  on  the  death  of  my  aald  wife, 
Sallie  J.  Simmons,  be  transferred  and  con- 
veyed back  to  me  by  the  said  Thos.  J.  Fos- 
ter, trustee  as  aforesaid,  or  his  successor  In 
office.** 

It  is  plainly  manifest  from  the  foregoing 
recitals  of  said  deed,  that  the  trustee  there- 
in, was  not  a  mere  naked  trustee,  but  one 
with  active  duties  to  perform;  that  the  gran- 
tor was  making  provision,  not  alone  for  the 
benefit  of  his  wife,  the  plaintiff,  but  for  his 
then  only  child  and  daughter,  and  such  chil- 
dren as  might  be  born  to  him  thereafter; 
that  he  created  in  his  wife,  a  life  estate  only 
in  the  lands  described  in  the  deed,  and  here 
sued  for,  subject  to  be  divested  under  the 
conditions  named  in  the  instrument,  and  that 
her  estate  In  said  lands,  was  an  equitable 
separate  estate,  not  subject  to  the  provisions 
of  the  Code  as  to  the  separate  estates  of  mar- 
ried women.  The  distinction  preserved,  be- 
tween equitable  and  statutory  separate  estates, 
before  the  adoption  of  the  present  system  on 
that  subject,  in  1887,  as  found  in  the  Code, 
as  we  have  frequently  held,  has  been  abro- 
gated, by  the  later  enactment,  except  in 
cases  where  the  property  is  conveyed  to  an 
active  trustee  for  the  wife,— a  trustee  having 
some  duties  to  perform  In  reference  to  the 
property,— and  that,  with  this  single  excep- 
tion, equitable  separate  estates  are  now  stat- 
utory. Conley  v.  Mahoney  (Ala.)  15  South. 
903;  Scharf  v.  Moore  (Ala.)  14  South.  881; 
and  authorities  in  those  cases  cited. 

The  errors  assigned  may,  after  this,  be 
readily  disposed  of.  There  was  no  error  in 
admitting  the  note  and  mortgage  of  the  plain- 
tiff to  John  G.  Webb,  and  the  transcript  from 
the  chancery  court  of  Marengo  county.  The 
transcript  was  a  history  of  the  transaction 
out  of  which  the  note  and  mortgage  grew. 
The  conveyance  of  the  land  sued  for,  to  the 
plaintiff,  by  her  husband,  being  voluntary, 
was  fraudulent  and  void  as  to  the  debts  of 
the  husband,  contracted  before  the  date  of 


Its  execution,  and  it  was  so  held  in  said  chan- 
cery cause,  and  the  lands  in  question  were, 
by  the  decree  of  said  court,  ordered  sold, 
for  the  payment  of  the  debt  of  the  creditors 
filing  the  bill,  in  said  equity  proceeding.  At 
the  sale  made  by  the  register,  under  that 
decree,  John  C.  Anderson  became  the  pur- 
chaser, and  paid  the  money  Into  court  A 
motion  was  made  by  L  L  Simmons,  one  of 
the  defendants  in  said  suit,  and  the  grantor 
in  said  conveyance,  to  set  aside  said  sale, 
for  reasons  he  disclosed  in  his  petition  for 
that  purpose.  In  order  to  make  a  tender  of 
the  money  which  had  been  paid  into  court 
by  the  purchaser,  with  10  per  cent  and  law- 
ful charges,— said  Simmons  not  being  able 
to  do  so,— the  plaintiff  herself,  for  the  pur- 
pose of  relieving  her  estate  from  the  incum- 
brance thus  existing  on  it  borrowed  the 
money  from  said  Webb,  with  which  to  make 
the  tender,  and  redeem  the  property  from 
the  charge  and  lien  fixed  on  it  by  said  de- 
cree of  the  chancery  court  Webb,  who  was 
a  total  stranger  to  said  chancery  proceeding, 
and  who  had  no  interest  in  it  or  the  prop- 
erty in  question,  on  application  to  him,  to 
lend  the  money  for  the  purposes  in  hand,  re- 
fused to  lend  it  to  L.  L.  Simmons,  but  did 
agree  to  lend  it  to  Mrs.  Simmons,  upon  her 
executing  the  note,  and  mortgage  on  the  lands 
in  suit  to  secure  the  payment  of  the  same; 
and  he  did  do  so,  L.  L.  Simmons  giving  his 
written  consent  for  his  wife  to  execute  the 
papers,  and  joining  with  her,  in  the  execu- 
tion of  the  mortgage.  The  note  and  mort- 
gage were  then,  the  independent  contracts 
and  obligations  of  Mrs.  Simmons,  entered  in- 
to to  save  her  own  property,  by  relieving  it 
from  an  incumbrance  on  it,  existing  before 
she  acquired  it,  and  she  is  estopped  to  deny 
their  binding  obligation  on  her.  In  equity, 
whatever  Interest  she  has  in  the  land,  passed 
by  the  mortgage  as  a  security  for  the  loan. 
She  introduced  the  deed  of  trust  to  Foster, 
as  the  title  on  which  she  seeks  to  recover. 
The  other  papers  referred  to,  were  introduced, 
very  properly,  against  plaintiff's  objection,  to 
show  defendant's  connection  with  the  title. 
He  introduced,  besides,  deeds  showing  title 
from  said  Webb,  under  said  mortgage. 

It  Is  very  clear,  again,  that  the  plaintiff 
had  no  legal  title  to  the  land  in  question. 
That  title  was  In  Foster,  the  trustee,  and 
she  cannot  maintain  ejectment  on  it  There 
was,  therefore,  no  error  in  giving  the  gen- 
eral charge  for  the  defendant  Affirmed. 


THOMPSON  et  al.  v.  THOMPSON. 
(Supreme  Court  of  Alabama.  July  26,  1896.) 
Surviving  Husband's  Rights  ix  Sbparatb  Land 

or  Wifb— Bquitt— Parties— Partition—  1 
Trusts. 

1.  Code,  |  2853,  providing  that  if  a  mar- 
ried woman  having  a  separate  estate  dies  in- 
testate, leaving-  a  husband  living,  he  is  entitled 
to  the  use  of  the  realty  during  his  life,  confers 
on  the  surviving  husband  a  life  estate  in  such 
realty. 
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2.  Where  a  tenant  for  life  and  the  remain- 
der-man unite  in  a  sale  of  the  estate,  without 
providing  for  an  apportionment  of  the  pur- 
chase money  between  them,  equity  has  jurisdic- 
tion to  apportion  the  proceeds  according  to 
their  interests  at  the  time  of  the  sale. 

3.  In  a  suit  by  a  surviving  husband  against 
the  next  of  kin  for  a  distributive  share  in  the 
proceeds  of  a  sale  of  the  deceased  wife's  real 
estate,  the  purchaser  of  the  larger  part  of  the 
realty,  who  has  given  a  mortgage  for  the  price, 
is  a  necessary  party. 

4.  Where  an  estate  is  free  from  debt,  and 
the  next  of  kin  are  ell  adults,  and  refuse  to 
make  partition  of  the  personal  property,  equity 
has  jurisdiction  to  order  such  partition  at  the 
instance  of  a  surviving  husband,  and  the  fact 
that  the  next  of  kin  claim  adversely  to  plaintiff, 
or  in  hostility  to  each  other,  is  immaterial. 

5.  Where  the  next  of  kin  hare  converted 
personalty  of  the  estate  to  their  own  use.  a 
trust  in  invitum  arises  in  favor  of  a  surviving 
husband  of  decedent,  and  equity  has  jurisdic- 
tion to  compel  the  trustees  to  account 

Appeal  from  chancery  court,  Mobile  county; 
W.  H.  Tayloe,  Judge. 

Bill  by  William  H.  Thompson,  as  surviving 
husband  of  Mary  V.  Thompson,  deceased, 
against  Joseph  R.  Thompson  and  others  for 
a  distributive  share  in  decedent's  estate.  From 
orders  overruling  demurrers  to  the  bill,  de- 
fendants appeal.  Reversed. 

William  H.  Thompson  and  Mary  V.  Thomp- 
son were  married  on  June  27,  1867.  At  that 
time  she  had  some  little  property,  part  of 
which  consisted  of  a  flock  of  sheep.  In  the 
year  1883  this  flock  of  sheep  had  increased  to 
1,000  head,  and  were  sold  for  $2,500.  With  a 
part  of  the  money  from  the  sale  of  the  sheep,. 
Mary  V.  Thompson  bought  a  storehouse  and 
lot,  and  an  adjoining  vacant  lot  Upon  the 
latter  she  built  a  dwelling  house,  In  which 
she  and  her  husband  lived.  With  the  remain- 
ing portion  of  the  proceeds  from  the  sale  of 
the  sheep,  Mary  V.  Thompson  bought  a  stock 
of  general  merchandise,  and,  with  her  hus- 
band's assistance,  carried  on  a  successful  mer- 
cantile business  until  her  death.  With  a  part 
of  the  Income  from  said  mercantile  business, 
Mary  V.  Thompson  purchased  other  real  es- 
tate. Mary  V.  Thompson  died  on  July  9, 
1893,  and  left  surviving  her  her  husband,  Wil- 
liam H.  Thompson,  and  her  six  sons,  the  chil- 
dren by  her  former  husband.  She  died  seised 
of  the  storehouse  and  lot  and  the  stock  of 
goods  therein,  her  residence  and  lot  and  the 
other  real  property  which  she  had  bought  At 
the  time  of  her  death  she  also  owned  a  large 
sum  of  money,  horses,  cattle,  and  other  per- 
sonal property.  After  her  death,  her  sons 
sold  the  real  estate,  William  H.  Thompson 
joining  in  the  conveyance.  Her  said  sons 
also  took  possession  of  all  her  personal  prop- 
erty, except  about  $300,  and  refused  to  ac- 
count with  the  surviving  husband  for  the 
same,  and  denied  any  right  of  his  therein. 
Thereupon  William  H.  Thompson,  as  the  sur- 
viving husband  of  Mary  V.  Thompson,  de- 
ceased, filed  the  present  bill.  In  which  he  al- 
leges the  facts  as  above  stated,  and  claims 
that  he  has  an  interest  in  the  proceeds  of  the 
sale  of  the  real  estate,  equal  to  the  value  of 
his  life  Interest  in  said  real  estate,  and  that 


he  Is  entitled  to  one-half  of  all  the  personal 
property  of  which  Mary  V.  Thompson  died 
seised.  It  was  also  averred  In  the  bill  that 
some  of  the  lots  which  were  owned  by  Mary 
V.  Thompson  were  sold  by  her  sons  to  John  A. 
Moore,  who,  to  secure  the  payment  of  the  pur- 
chase money  of  said  lots,  executed  a  mortgage 
thereon.  It  was  also  averred  in  the  bill  that 
Mary  v.  Thompson  did  not  owe,  at  the  time 
of  her  death,  any  debts,  and  that  all  of  her 
heirs  and  the  next  of  kin  were  adults.  The 
bill  prayed  to  have  the  complainant's  inter- 
est declared  In  said  real  and  personal  estate 
of  which  Mary  V.  Thompson  died  seised,  and 
in  the  proceeds  of  any  of  such  property  as  may 
have  been  sold.  The  respondents  demurred 
to  the  whole  bill,  on  the  ground  that  the  com- 
plainant had  a  full,  adequate,  and  complete 
remedy  at  law;  to  so  much  of  the  bill  as  sets 
up  a  claim  to  the  real  estate  or  its  proceeds, 
upon  the  same  grounds;  and  a  like  demurrer 
was  interposed  to  so  much  of  the  bill  as 
claims  an  Interest  In  the  personalty  ef  which 
Mary  V.  Thompson  died  seised.  The  bill 
was  also  demurred  to  on  the  ground  that  John 
A.  Moore,  a  necessary  party,  was  not  made  a 
party  defendant  to  said  bill.  Upon  the  sub- 
mission of  the  cause  upon  the  demurrers,  the 
chancellor  rendered  a  decree  overruling  the 
same.  The  respondents  appeal  from  this  de- 
cree, and  assign  the  same  as  error. 

Gregory  L.  &  H.  T.  Smith,  for  appellants. 
Samuel  B.  Brown  and  J.  W^  Miller,  for  ap- 
pellee. 

BRICKELL,  C.  J.  It  is  proper  and  more 
convenient  though  each  Is  derived  from  the 
same  source,  to  consider  the  right  and  title 
to  the  realty  preferred  by  the  complainant 
separately  from  the  right  and  title  preferred 
to  the  personalty.  The  statute  (Code,  §  2353) 
declares:  "If  a  married  woman  having  a  sep- 
arate estate  die  intestate,  leaving  a  husband 
living,  he  is  entitled  to  one-half  of  the  person- 
alty of  such  separate  estate  absolutely,  and  to 
the  use  of  the  realty  during  his  life,"  etc  In 
Marshall  v.  Crow,  29  Ala.  280,  it  was  ob- 
served: "This  language  is  plain  and  unam- 
biguous, and,  under  it  the  husband  takes  as 
distributee  in  all  the  transmissible  estate  of 
which  the  wife  died  the  owner,  whether  in 
possession  or  not  To  the  extent  of  his  inter- 
est his  claim  is  of  equal  dignity  to  that  of 
the  next  of  kin  to  the  intestate."  The  word 
"entitled,"  the  statute  employs,  when  used  as 
definitive  or  descriptive  of  the  right  to  an  in- 
terest in  property,  signifies  "to  give  title, 
right  and  claim";  and  the  word  "absolutely" 
distinguishes  the  right  and  title  to  the  person- 
alty from  the  right  and  title  to  the  realty. 
The  one  passes  and  is  taken  freed  from  all 
restraint  limitation,  or  condition.  In  the 
other,  a  limited,  qualified  estate  is  created. 
In  the  husband,  the  statute  vests  in  the  realty 
that  which  is  known  to  the  common  law  as 
"a  life  estate";  and  he  and  the  heirs  of  his 
wife  stand  to  each  other  in  the  relation  of  a 
tenant  for  life  and  remainderman  or  rever- 
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■toner  In  fee.  The  words  of  the  statute  are: 
"The  use  of  the  realty  during  his  life."  These 
words  are  appropriate  to  the  creation  of  a 
life  estate  in  lands,  for  the  rule  has  long  been 
settled  that  a  gift  or  devise  of  lands,  or  of 
the  rents,  profits,  and  Income  thereof,  passes 
the  land  itself.  1  J  arm.  Wills  (6th  Ed.;  Big- 
elow)  758;  2  Washb.  Real  Prop.,  p.  695,  f  30. 
There  is  no  reason  for  deflecting  the  words  of 
the  statute  from  the  force  and  meaning  they 
would  bear  if  employed  in  a  gift  or  devise; 
and  all  its  purposes  are  subserved  when  the 
husband  takes  an  estate  for  life,  and  the 
heirs  take  as  remainder-men  or  reversioners 
in  fee. 

It  is  the  well-settled  doctrine  of  courts  of 
equity  that  if  a  tenant  for  life  and  the  re- 
mainder-man or  reversioner  in  fee  unite  in 
a  sale  and  conveyance  of  the  estate,  not  by 
agreement  providing  for  an  apportionment 
of  the  purchase  money  between  them,  a 
court  of  equity  will  intervene,  and  appor- 
tion It  according  to  their  respective  interests 
in  the  land  at  the  tune  of  the  sale.  1  Story, 
Kq.  (12th  Ed.)  f  488a;  Foster  v.  Hilliard.  1 
Story,  09,  Fed.  Cas.  No.  4,972.  In  the  case 
cited,  the  subject  was  considered  at  large, 
and  the  manner  of  ascertaining  the  Interest 
of  the  tenant  for  life  is  clearly  described. 
The  equity  exists  without  regard  to  a  con- 
tract or  agreement  between  the  parties. 
Contract  or  agreement  may  displace  it,  but 
it  ia  not  essential  to  its  creation.  It  rests  up- 
on the  presumption  that,  by  the  sale  and 
conveyance,  the  parties  did  not  intend  the 
destruction,  alteration,  or  change  of  their  re- 
spective rights  and  interests  in  the  land,  as 
between  themselves,  nor  the  mere  conversion 
of  the  land  into  money;  but  that  they  In- 
tended the  purchase  money  should  stand  in 
the  place  of  the  land,  and  that  they  should 
share  therein  according  to  their  rights  in  the 
land  at  the  time  of  the  sale.  The  doctrine 
prevails  only  in  courts  of  equity,  and  is 
capable  of  administration  by  them  only.  A 
court  of  law  cannot  make  the  apportionment; 
and  as  It  looks  only  to  the  legal  title  of  lands, 
not  regarding  equitable  titles,  or  equities 
springing  from  the  relations  of  the  parties, 
the  sale  and  conveyance  passing  the  legal 
title  to  the  purchaser,  of  all  right  of  which 
the  court  can  take  cognizance,  the  parties 
are  divested.  It  is  obvious,  the  several  de- 
murrers directed  to  such  parts  of  the  bill 
as  seek  the  enforcement  of  the  right  and 
equity  of  the  complainant  as  to  the  realty 
were  not  well  taken,  and  were  properly  over- 
ruled. 

But  the  purchaser  of  the  larger  part  of 
the  realty,  to  whom  a  conveyance  of  the 
fee  had  been  executed,  and  who  had  recon- 
veyed  by  mortgage,  to  secure  the  payment 
of  the  whole  or  a  part  of  the  purchase  mon- 
ey, Is  a  necessary  party  to  the  bill.  In  his 
absence,  the  court  cannot  make  a  complete 
decree  which  will  prevent  future  litigation 
and  a  multiplicity  of  suits.  The  bill  is  sin- 
gularly wanting  in  clearness  and  accuracy 


of  statement,  and  its  Insufficiencies  In  this 
respect  render  it  demurrable;  but  a  demur- 
rer because  of  them  has  not  been  interpos- 
ed, and  it  is  the  causes  of  demurrer  assign- 
ed, alone,  we  are  considering.  It  does  not 
appear  from  the  bill  to  whom  the  mortgage 
by  Moore  was  executed.  If  executed  to  the 
complainant  and  the  heirs  jointly,  the  neces- 
sity of  making  the  mortgagor  a  party  is 
apparent  The  mortgage  debt  constitutes 
the  f  and  to  be  apportioned,  and,  If  the  mort- 
gagor is  not  a  party,  the  decree  of  apportion- 
ment will  not  affect  or  bind  him.  It  may  be 
matter  of  inference  that  the  mortgage  was 
executed  to  the  heirs,— the  remainder-men,— 
to  the  exclusion  of  the  complainant.  If  this 
be  true,  the  complainant  is  entitled  to  the 
benefit  of  its  security,  and  to  enforce  it  for 
the  preservation  of  his  rights  and  interests. 
The  remainder-men  cannot  be  charged  with 
the  purchase  money,— the  mortgage  debt,— 
except  so  far  as  they  may  have  received 
payment  of  it  In  the  taking  of  the  account 
of  payments,  the  mortgagor  has  a  vital  Inter- 
est if  thereby  his  liability  is  to  be  affected. 
If  not  affected,  the  decree  would  be  incom- 
plete. Future  litigation  would  not  be  im- 
probable, if  it  was  not  necessitated.  The  de- 
murrer because  Moore  was  not  made  a  party 
ought  to  have  been  sustained. 

The  remaining  questions  arise  on  the  de- 
murrers to  such  parts  of  the  bill  as  relate 
to  the  right  and  claim  of  the  complainant  to 
an  undivided  half  of  the  personalty.  The 
bill  avers  that  there  has  not  been  adminis- 
tration taken  of  the  estate  of  the  wife;  that 
her  estate  Is  free  from  debt,  and  her  next  of 
kin  and  distributees  are  all  adults.  In  Mar- 
shall v.  Crow,  29  Ala.  278,  It  was  stated, 
as  a  general  rule  prevailing  In  courts  of  eq- 
uity in  this  state,  that  "when  an  estate  is 
left  entirely  free  from  debt  and  the  dis- 
tributees do  not  Invoke  the  action  of  the 
probate  court  to  separate  their  several  Inter- 
ests, but  ask  the  chancellor  to  give  them 
their  respective  shares,  without  the  expense 
and  delay  of  an  administration,  the  bill  will 
be  entertained,  and  the  relief  granted." 
Where  an  estate  Is  free  from  all  debt  and 
the  next  of  kin  are  adults,  an  administra- 
tion is,  as  has  been  often  said  in  this  court, 
an  expensive  and  useless  ceremony.  If,  of 
the  personalty,  the  next  of  kin  cannot  or  do 
not  make  partition  between  themselves,  there 
can  be  no  reluctance  in  the  Intervention  and 
exercise  by  a  court  of  equity  of  Its  original, 
and,  If  It  was  unaffected  by  statutory  provi- 
sions, exclusive,  jurisdiction,  to  partition 
personal  property.  The  fact  that  the  next 
of  kin  may  be  claiming  adversely,  or  in  hos- 
tility to  each  other,  is  not  an  impediment  to 
the  exercise  of  the  jurisdiction.  While  bills 
for  the  partition  of  lands,  if  statutes  do  not 
provide  otherwise,  are  not  entertained,  if 
the  defendant  denies  the  title  of  the  plain- 
tiff, and  asserts  in  himself  an  adverse  title 
and  possession,  the  rule  is  not  applied  to 
bills  for  the  partition  of  personal  property. 
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On  such  bills  the  court  Inquires  Into  and  de- 
termines the  strength  of  titles  asserted  by  a 
cotenant,  and  if  such  titles  are  not  valid,  and 
the  parties  are  found  to  be  cotenants,  proceeds 
to  decree  partition.  Freem.  Coten.  §  426; 
Marshall  t.  Crow,  supra;  Smith  v.  Dunn,  27 
Ala.'  315.  The  defendants  may  have  tak- 
en possession  of  the  personalty  in  dental  of 
the  right  and  title  of  the  complainant.  Un- 
less they  show  that  they  have  a  superior 
right,  or  are  not,  in  fact,  cotenants  with  him, 
the  manner  or  Intent  with  which  they  pos- 
sessed themselves  of  it  are  immaterial.  It 
may  be  there  are  legal  remedies  for  the  con- 
version of  the  personalty  which  the  com- 
plainant could  have  pursued,  but  such  reme- 
dies are  only  concurrent,  and  not  hi  exclu- 
sion of  the  remedy  In  equity. 

There  is  another  view  in  which  the  case, 
so  far  as  the  personalty  is  involved,  may  be 
considered.  If  the  defendants  have  taken 
possession  of  so  much  of  the  personalty  as 
consisted  of  money,  and  converted  it  to  their 
own  use,  and  of  the  other  parts  of  the  per- 
sonalty, to  the  exclusion  of  the  complainant, 
they  are  trustees  in  invitum,  and  the  jurisdic- 
tion of  a  court  of  equity  to  compel  them 
.to  account  cannot  be  doubted  1  Perry, 
Trusts.  S  245;  2  Story,  Rq.  (12th  Ed.)  g| 
1255,  1256;  Chambers  v.  Chambers,  93  Ala. 
454,  13  South.  074.  The  demurrers  to  such 
parts  of  the  bill  as  relate  to  the  personalty 
were  properly  overruled.  For  the  error 
pointed  out,  the  decree  must  be  reversed,  and 
the  cause  remanded. 


ECHOLS  et  ux.  v.  PEURRUNG  et  aL 
(Supreme  Court  of  Alabama.  July  26,  1895.) 
Fraudclent  Convrtanob— What  Constitutes— 

Constructive  Notice — Effect  as  to  Sub- 
sequent Creditor?. 

1.  Notice  to  a  creditor,  at  the  time  of  crea- 
tion of  his  debt,  of  a  prior  conveyance  made  in 
fraud  of  creditors,  will  not  affect  his  subsequent 
right  to  have  the  conveyance  set  aside. 

2.  In  an  action  to  set  aside  a  conveyance 
as  in  fraud  of  creditors,  allegations  that  at  and 
before  its  execution  the  grantor  was  a  member 
of  a  partnership  which  was  indebted  in  a  cer- 
tain sum  to  a  certain  creditor,  and  had  been 
for  more  than  60  days;  that  the  conveyance 
was  voluntary,  and  without  consideration,  and 
for  the  purpose  of  hindering  and  defrauding 
the  firm's  creditors;  and  that  the  grantor  then 
contemplated  the  incurring  by  the  firm  of  the 
indebtedness  to  plaintiff,— are  suflicient  aver- 
ments of  fraud. 

Appeal  from  chancery  court.  Madison  coun- 
ty; Thomas  Cobles,  Chancellor. 

Action  by  Peurrung  Bros.  &  Co.  and  oth-  j 
era  against  A.  Ewing  Echols  and  wife  to  i 
have  set  aside,  as  fraudulent  and  void,  two  j 
deeds  executed  by  said  Echols  to  his  wife. 
From  an  order  overruling  their  demurrer,  de- 
fendants appeal.  Affirmed. 

The  respondents  demurred  to  the  bill  on 
the  following  grounds:  "(1)  Because  said  bill 
shows  on  Its  face  that  said  complainants  be- 
came creditors  of  said  firm  of  Echols  &  Shef- 


f ey  subsequent  to,  and  with  notice  of,  the  exe- 
cution of  said  deeds  which  are  sought  by  said 
bill  and  amendment  to  be  avoided  and  set 
aside.  (2)  Because  it  is  shown  In  and  by  said 
bill  and  amendment  thereto  that  said  com- 
plainants had  notice  of  said  conveyances 
which  are  sought  to  be  avoided  and  set  aside, 
by  the  registration  thereof,  in  the  office  of  the 
probate  judge  of  Madison  county,  Alabama, 
prior  to  the  creation  of  complainants'  alleged 
debts  against  said  firm.  (8)  Because  said 
bill,  as  amended,  shows  that  said  complain- 
ants had  such  notice  of  said  conveyances, 
prior  to  the  contraction  of  said  Indebtedness, 
as  to  put  them  on  Inquiry;  and  because  the 
record  of  said  deeds  was  notice  suflicient  to 
charge  them  that  said  conveyances  had  been 
maae.  (4)  Said  bill,  as  amended,  is  without 
equity,  and  the  defendants  move  to  dismiss 
said  bill  as  amended."  On  the  submission  of 
the  cause  upon  the  demurrers,  the  chancellor 
decreed  that  the  same  were  not  well  taken, 
and  overrule  them.  The  respondents  appeal 
from  this  decree,  and  assign  the  same  as  error. 

Humes,  Sheffey  &  Speake,  for  appellants. 
S.  S.  Pleasants,  for  appellees. 

HEAD,  J.  "We  are  of  opinion  that  the  de- 
murrer to  the  bill  was  properly  overruled.  It 
has  been  the  law  of  this  state,  announced  in 
our  decisions,  since  early  in  the  state's  his- 
tory, that  a  voluntary  conveyance  made  by 
the  donor  with  actual  Intent  to  hinder,  delay, 
or  defraud  creditors  existing  at  the  time,  or 
those  whose  demands  may  thereafter  accrue, 
Is  void  as  against  his  creditors,  existing  or 
subsequent.  This  principle  is  conceded  by 
respondents'  counsel,  but  it  Is  contended  that 
the  rule  does  not  apply  hi  favor  of  the  sub- 
sequent creditor  if,  when  he  extended  the 
credit  to  the  donor,  he  had  actual  or  construc- 
tive notice  of  the  existence  of  the  conveyance. 
The  bill  alleges  the  want  of  such  actual  notice 
on  the  part  of  complainants,  but  alleges  that 
the  deeds  sought  to  be  avoided  by  them  as 
fraudulent  were  recorded  prior  to  the  exten- 
sion of  the  credit  It  will  thus  be  noticed  that 
the  proposition  of  the  respondent  narrows 
Itself  to  this:  That  the  constructive  notice, 
which  the  statute  accords  to  registration,  of 
the  mere  existence  of  the  deed,  is  sufficient 
to  deprive  the  subsequent  creditor  of  the  right 
to  assail  the  deed  as  fraudulent,  excluding  all 
necessity  for  notice  on  the  part  of  the  cred- 
itor, when  the  debt  was  contracted,  that  the 
deed  was  executed  with  the  actual  intent  to 
defraud  creditors.  In  other  words,  the  propo- 
sition is  either  that  the  world  must  take  no- 
tice, from  the  moment  of  registration,  not 
only  that  such  a  deed  has  been  executed,  but 
that  It  was  infected  with  an  actual  intent  to 
defraud  creditors,  or  that,  to  entitle  a  sub- 
sequent creditor  to  set  aside  a  conveyance  as 
fraudulent,  it  must  appear  that  the  debt  was 
contracted  solely  in  faith  and  reliance  upon 
the  property  which  the  debtor  then  owned  and 
held  the  title  to;  whereby,  If  he,  the  creditor, 
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had  notice  that  the  legal  title,  as  between 
the  debtor  and  his  donee,  to  a  particular  prop- 
erty, had  been  conveyed  to  the  donee,  he,  the 
creditor,  cannot  be  said  to  have  extended 
credit  In  reliance  upon  that  property,  where- 
fore, he  has  no  rights  in  respect  of  that  prop- 
erty, although,  in  point  of  fact,  it  may  be 
that  he  did  not  learn  of  the  fraudulent  char- 
acter of  the  conveyance  until  after  the  credit 
was  extended.  We  think  these  contentions 
are  opposed  to  the  law  as  it  Is  understood  hi 
this  state.  A  fraudulent  conveyance  is  total- 
ly void,  except  as  between  the  grantor  and 
grantee.  It  is  the  same  as  if  It  had  never 
been  made.  It  may  be  set  aside,  either  at 
law  or  in  equity,  and  this  upon  the  principle 
that,  except  as  to  the  grantee,  the  fraud  so 
vitiates  It  that  the  title  does  not  pass.  As 
to  all  who  deal  with  the  grantor,  either  as 
creditors  or  purchasers,  the  title  is  In  the 
grantor,  and  the  property  subject  in  the  same 
way  as  if  this  title  was  not  clouded  by  the 
conveyance.  If  the  creditor's  demand  was 
contracted  without  notice  of  the  fraud,  it  would 
seem,  upon  clear  principles,  he  should  not  be 
precluded  from  subjecting  the  property,  upon 
subsequent  discovery  of  the  fraud.  If  he  ac- 
tually knew  of  the  fraudulent  character  of  the 
conveyance,  he  thereby  knew  of  its  utter  in- 
validity, and  the  liability  of  the  property  to  the 
payment  of  all  debts  of  the  grantor,  existing 
or  subsequent  He  knew  that  the  property  j 
was  held  in  trust  by  the  donee  for  any  and  all 
creditors  of  the  grantor,  and  the  donee  would 
not,  therefore,  be  heard  to  say  that  the  debt 
of  the  subsequent  creditor  was  not  created  in 
reliance  upon  the  property.  The  case  of  Gil- 
liland  v.  Fenn.  90  Ala.  230,  8  South.  15,  which 
places  creditors  and  purchasers  in  the  same 
category,  under  the  statute  of  frauds,  is  au- 
thority in  point  for  the  principle  that  notice 
of  the  conveyance,  on  the  part  of  the  creditor 
or  purchaser,  at  the  time  of  the  creation  of 
the  debt,  or  of  the  purchase,  is  Immaterial  to 
affect  the  rights  of  the  creditor  or  purchaser; 
and  we  are  of  opinion  the  principle  is  a  sound 
one.  The  case  of  Kirksey  v.  Snedlcor,  60 
Ala.  192,  cited  by  counsel,  is  not  an  authority 
to  the  contrary.  What  was  said  there  as  to 
Kirksey  &  Carpenter's  claim  having  been  con- 
tracted after  the  execution  of  the  deeds  was 
said  in  the  discussion  of  the  question  whether 
the  facts  were  sufficient  to  establish  the  al- 
leged fraud,  and  it  was  referred  to  as  a  cir- 
cumstance going  to  show  the  deeds  were  not 
made  with  a  fraudulent  intent  This  and 
nothing  more. 

It  1s  demurred  that  the  bill  fails  to  allege 
sufficiently  the  facts  constituting  the  fraud  re- 
lied on  to  defeat  the  deed.  The  averments 
are  that  at  and  before  the  execution  of  the 
deeds,  the  donor,  A.  Ewing  Echols,  was  a 
member  of  the  mercantile  partnership  of  Ech- 
ols &  Sheffey,  engaged  in  the  retail  grocery 
business  In  the  city  of  Huntaville,  Ala.;  that 
said  firm  then  was  Indebted  to  a  named  cred- 
itor In  the  sum  of  $173.40,  for  merchandise 
sold  to  the  firm,  which  sum  they  had  been 


owing  for  more  than  60  days  prior  to  the  exe- 
cution of  said  deeds;  that  the  said  deeds 
were  executed  by  the  donor  voluntarily,  and 
without  consideration,  and  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the  cred- 
itors of  said  firm  of  Echols  &  Sheffey;  and 
that  said  donor  then  contemplated  and  Intend- 
ed that  said  firm  should  make  the  purchases, 
and  Incur  the  indebtedness,  which  they  made 
of,  and  now  owe  to,  the  complainants,  and 
many  other  debts  and  liabilities  not  described, 
and  intended  to  make  default  and  refuse  to 
pay  the  same.  We  are  unable  to  see  how  the 
case  can  be  made  by  more  specific  averment 
of  facts.  The  facts  which  constitute  the 
fraud  available  to  the  creditor  are— First  that 
the  deeds  were  voluntary;  and,  second,  that 
they  were  executed  with  the  intent  to  hinder, 
delay,  or  defraud  creditors.  These  facts  are 
alleged.  The  bill  also  shows  that  the  donor 
was  engaged  in  the  mercantile  business,  and 
during  the  summer  and  fall  following  the  ex- 
ecution of  the  deeds  in  June  and  July,  1893, 
his  firm  contracted  the  several  debts  now  due 
to  the  five  complainants,  and  many  other 
debts  which  they  had  not  paid  at  the  filing  of 
the  bill  on  December  9,  1893;  and  that  at 
that  time,  neither  firm  nor  either  member 
thereof  owned  any  property  subject  to  execu- 
tion; and  that  the  property  which  Echols  had 
conveyed  to  his  wife  in  June  and  July  pre- 
:  ceding  was  worth  at  least  $20,000.  We  hold 
the  averments  of  the  bill  sufficient  Echols 
v.  Orr  (Ala.)  17  South.  677. 
Affirmed. 


GLOVER  v.  WALKER. 

(Supreme  Court  of  Alabama.  July  26,  1896.) 

Fraudulent  Conveyances— Vskdob's  Lien— 
ENFORCEMENT. 

When  one  conveys  his  property  to  an- 
other for  the  purpose  of  delaying  and  defraud- 
ing his  creditors,  taking  in  return  a  purchase- 
money  note,  which  it  is  agreed  shall  never  be 
paid,  no  vendor's  lien,  enforceable  in  equity, 
can  arise  from  the  transaction. 

Appeal  from  chancery  court,  Barbour  coun- 
ty; H.  D.  Clayton,  Special  Chancellor. 

Bill  by  E.  M.  Glover,  as  administrator  of 
the  estate  of  Malay  C.  Crews,  deceased, 
against  David  L.  Walker  to  enforce  a  ven- 
dor's lien  for  the  purchase  money  of  certain 
lands.  From  an  order  of  dismissal,  com- 
plainant appeals.  Affirmed. 

The  purpose  of  the  bill  is  to  enforce  a  ven- 
dor's lien  for  the  purchase  money  of  certain 
lands  described  in  said  bill,  which  had  been 
conveyed  by  appellant's  intestate  to  appellee. 
D.  L.  Walker,  on  the  25th  day  of  April,  1878, 
for  the  consideration  of  $1,200,  for  which  ap- 
pellee, Walker,  gave  her  on  the  day  of  said 
conveyance,  his  promissory  note,  payable  one 
day  after  date.  The  bill  alleges  that  no  part 
of  said  purchase  money  has  ever  been  paid, 
and  that  the  same,  with  Interest  thereon.  Is 
still  unpaid;  that  Malay  C.  Crews  died  in- 
testate, some  time  in  the  year  1889,  and  that 
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complainant,  E.  M.  Glover,  wag  by  the  pro- 
bate conrt  of  Barbour  county,  Ala.,  appointed 
administrator  of  the  estate  of  Matey  O.  Crews 
on  the  21st  day  of  February,  1898.  Com- 
plainant, E.  M.  Glover,  administrator,  etc., 
then  prays  for  process  against  respondent, 
D.  L.  Walker,  and  asks  for  a  decree,  upon 
the  hearing  of  said  cause,  declaring  that  the 
note  for  said  purchase  money  constitutes  a 
lien  upon  said  lands  to  the  extent  of  $1,200 
and  interest,  and  that  the  amount  due  be  as- 
certained, either  by  the  chancellor,  or  by  ref- 
erence to  the  register,  and  that  the  lands  be 
sold  and  the  proceeds  be  applied  to  the  pay- 
ment of  the  amount  found  to  be  due,  etc 
On  the  14th  day  of  September,  1893,  respond- 
ent, D.  L.  Walker,  filed  in  said  chancery  court 
his  four  several  pleas  in  bar  of  the  right  of 
complainant  to  maintain  this  suit,  which 
were  in  substance  as  follows:  (1)  That  all 
the  matters  and  rights  of  complainant  in  the 
present  suit  had  been  adjudicated  and  settled 
by  a  former  suit  in  said  chancery  court,  com- 
menced on  the  26th  day  of  January,  1893,  the 
same  being  numbered  2,100  on  the  docket  of 
said  court,  wherein  the  present  complainant 
was  complainant  and  the  present  respondent 
was  respondent,  and  involving  the  same 
transaction  with  reference  to  the  same  lands. 
That  upon  the  argument  and  hearing  of  said 
cause,  No.  2,100,  upon  its  merits,  the  chan- 
cellor was  of  opinion  that  the  complainant 
was  not  entitled  to  relief,  and  caused  a  de- 
cree to  be  entered  dismissing  said  cause  out 
of  said  court.  A  transcript  of  the  record  of 
said  cause,  No.  2,100,  was  made  an  exhibit 
to  this  plea,  and  leave  was  asked  to  intro- 
duce the  same  as  evidence  upon  the  trial  of 
this  cause,  and  this  respondent  Is  ready  to 
verify,  and  is  offered  and  relied  upon  by  him 
as  a  bar  to  this  suit.  Wherefore  he  prays 
Judgment  of  the  court  whether  he  ought  to 
be  compelled  to  make  any  further  answer  to 
said  bill,  or  any  part  thereof.  (2)  This  plea 
was  substantially  the  same  as  the  first,  rely- 
ing upon  the  allegations  and  decree  in  said 
cause,  No.  2,100,  as  an  estoppel  of  complain- 
ant from  setting  up  and  maintaining  the 
present  bill.  (3)  This  plea  sets  up  the  statute 
of  limitations  of  six  years  as  a  bar  to  com- 
plainant's right  to  maintain  the  present  bill. 
(4)  This  plea  sets  up  the  statute  of  limita- 
tions of  ten  years  as  a  bar  to  complainant's 
right  to  maintain  this  bilL  On  the  trial  of 
this  cause,  complainant  admitted  that  he  was 
complainant,  and  that  respondent,  D.  L.  Walk- 
er, was  respondent  In  said  cause,  No.  2,100, 
and  that  the  lands  described  in  the  original 
bill  were  the  same  as  were  described  in  said 
former  bill  of  complaint.  The  original  bill 
in  said  cause,  No.  2,100,  a  certified  transcript 
of  the  record  of  which  was  attached  to  pleas 
Nos.  1  and  2,  in  this  cause,(and  Introduced  in 
evidence  upon  the  trial  of  this  cause,  was  fil- 
ed on  the  26th  day  of  January,  1893,  in  the 
chancery  court  of  Barbour  county,  Ala.,  by 
B.  M.  Glover,  as  the  administrator  of  the  es- 
tate of  Maisy  C.  Crews,  deceased,  and  against 


D.  L.  Walker  et  al.,  and  sought  to  have  the 
two  deeds  mentioned  in  the  present  bill, 
which  were  executed  on  said  25th  day  of 
April,  1878,  canceled  and  annulled,  and  to 
have  said  D.  L.  Walker  to  surrender  the  orig- 
inals of  said  deeds  to  the  register  of  said 
chancery  court  for  cancellation  and  destruc- 
tion, and  to  divest  the  title  of  said  lands  out 
of  said  D.  L.  Walker,  and  vest  the  same  in 
the  heirs-at-law  of  said  Maisy  C.  Crews,  de- 
ceased, subject  to  the  payment  of  debts 
against  her.  The  allegations  of  said  bill  were 
that  said  deeds  were  executed  by  said  Maisy 

C.  Crews  to  said  D.  L.  Walker  for  the  pur- 
pose of  hindering,  delaying  or  defrauding 
creditors  of  the  said  Maisy  O.  Crews,  and 
was  done  upon  the  advice  of  said  D.  L.  Walk- 
er, who  was  a  brother  of  said  Maisy  C 
Crews,  and  who  had  and  exercised  great  in- 
fluence over  her;  that  it  was  Intended  and 
understood  between  said  Maisy  C.  Crews 
and  said  D.  L.  Walker,  at  the  time  of  the 
execution  of  the  note  given  by  said  D.  L. 
Walker  to  said  Maisy  C.  Crews,  on  the  said 
25th  day  of  April,  1878,  for  the  purchase 
money  of  said  land,  that  said  note  was  never 
to  be  paid,  and  that  said  deeds  were  simply 
to  be  used  as  a  protection  to  said  Malay  C. 
Crews  against  certain  judgments  then  out- 
standing against  her;  that  said  note  was 
never  paid,  and  that  said  Maisy  C.  Crews 
continued  to  use,  possess,  and  enjoy  the  said 
lands  after  the  making  of  said  deeds  as  she 
had  done  before  that  time,  and  so  continued 
up  to  the  time  of  her  death  in  1889;  that 
after  her  death  her  heirs  received  the  income 
of  said  lands,  or  a  part  thereof  for  about 
two  years,  when  they  left  the  locality  of  aaid 
lands  and  never  made  further  demand  for  the 
same;  that  said  D.  L.  Walker  never  filed  said 
deeds  for  record  until  after  the  death  of  aaid 
Maisy  C.  Crews,  nor  did  he  make  any  claim 
to  the  title  of  said  lands,  other  than  such  as 
was  necessary  to  protect  the  said  Maisy  C. 
Crews  from  said  judgment;  that  the  said 

D.  L.  Walker  took  advantage  of  his  relation- 
ship to  the  said  Maisy  C.  Crews  and  Induced 
her  to  make  said  deeds  under  a  pretense  of 
protecting  her,  and  has  only  since  her  death 
set  up  any  claim  to  said  lands.  To  the  last- 
mentioned  bill,  No.  2,100  on  said  chancery 
docket,  respondent,  D.  L.  Walker,  demurred, 
and  as  grounds  of  demurrer  assigned  In  sub- 
stance the  following:  (1)  That  according  to 
the  allegations  of  the  bill  said  parties  were 
in  pari  delicto,  and  that,  therefore,  the  court 
would  not  give  the  relief  prayed  for;  that 
said  Glover,  as  the  administrator  of  Maisy  C. 
Crews,  could  not  obtain  relief  to  which  his 
intestate  in  her  lifetime  would  not  have  been 
entitled.  (2)  That  said  deed  from  Maisy  C. 
Crews  to  D.  L.  Walker,  being,  as  alleged  in 
said  bill,  void  on  account  of  the  fraud  per- 
petrated by  said  Maisy  C.  Crews,  neither  she. 
In  her  lifetime,  nor  her  administrator  could 
assert  any  rights  thereunder.  (3)  That  the 
administrator  of  the  grantor  in  a  fraudulent 
conveyance  could  not  have  such  conveyance 
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canceled  or  annulled.  (4)  That  complainant 
did  not  come  Into  court  with  clean  hands, 
and  -was  not  entitled  to  the  relief  prayed  for; 
that  if  said  deed  from  said  Malay  0.  Crews 
to  D.  L.  Walker  was  fraudulent  and  void,  as 
alleged  in  said  bill,  then  the  court  should  and 
would  leave  them  where  they  had  placed 
themselves.  Said  cause,  No.  2,100,  was  sub- 
mitted upon  the  bill,  the  demurrers  thereto 
and  a  motion  to  dismiss  said  bill  for  want  of 
equity.  Upon  the  hearing  of  the  said  cause, 
the  court  decreed  that  the  first,  third,  and 
fourth  grounds  of  demurrer  Interposed  by  de- 
fendant, Walker,  to  the  original  bill  were  well 
taken,  and  sustained  said  demurrers,  and 
furthermore  dismissed  said  bill  for  want  of 
equity.  This  decree  was  rendered  on  the  21st 
day  of  March,  1893.  The  present  cause  was 
submitted  for  decree  on  the  19th  day  of  Sep- 
tember, 1893,  for  decree  to  be  rendered  in 
vacation,  upon  the  bill,  the  four  pleas  above 
set  out,  the  admissions  by  the  complainant 
above  set  out,  and  the  certified  transcript  of 
the  record  in  said  case,  No.  2,100,  which, 
In  substance,  is  set  out  above.  On  the  1st 
day  of  January,  1894,  the  chancellor  rendered 
a  decree  in  the  cause  now  pending  before  the 
court,  which  is  as  follows:  "It  is  considered, 
ordered  and  adjudged  by  the  court  that  the 
plea  of  the  defendant  is  well  taken  and  is 
sustained  by  the  proof  that  there  is  no  equity 
in  complainant's  bill,  and  It  is  accordingly  or- 
dered, adjudged  and  decreed  that  said  bill 
be  and  is  hereby  dismissed  out  of  this  court, 
and  that  complainant  pay  the  costs  of  this 
suit  for  which  let  execution  issue."  The  ap- 
pellant, E.  M.  Glover,  as  administrator,  etc., 
appeals  from  this  decree,  and  assigns  as  er- 
ror in  the  ruling  and  decree  of  said  chancellor, 
the  following:  (1)  Declaring  said  bill  to  be 
without  equity.  (2)  The  decree  does  not  say 
which  of  the  four  pleas  filed  by  respondent  in 
this  cause  Is  well  taken  and  sustained  by  the 
proof.  (3)  The  chancellor's  sustaining  either, 
all,  or  any  of  said  four  pleas  filed  by  re- 
spondent, and  his  dismissing  complainant's 
bill  on  account  of  said  plea.  (4)  The  ruling 
of  said  court  that  the  plea  of  the  defendant 
was  well  taken,  and  was  sustained  by  the 
proof,  and  that  there  was  no  equity  in  com- 
plainant's bin. 

P.  B.  McKenzIe  and  A.  A.  Evans,  for  ap- 
pellant.  A  EL  Merrill,  for  appellee. 

HARALSON,  J.  In  this  cane,  there  was  no 
reply  to  the  pleas,  but  the  parties  submitted 
the  case  on  the  bill,  pleas  and  testimony,  as 
noted.  They  each,  in  their  written  argu- 
ments, treat  the  case  as  at  issue  on  the  pleas 
filed.  These  Issues  were,  as  stated  by  appel- 
lant's counsel— First,  "whether  or  not  the  mat- 
ters and  rights  prayed  for  in  this  bill  were  not 
adjudicated  and  settled  in  said  [former]  cause 
No.  2,100;"  and,  second,  "whether  or  not  the 
allegations  of  the  bill  and  the  decree  in  said 
cause.  No.  2,100,  did  not  estop  and  bar  com- 
plainant from  setting  up  and  maintaining  the 


bin  filed  in  this  cause."  In  other  words,  the 
insistence  of  the  appellant  is,  that  admitting 
the  truth  of  the  defendant's  first  and  second 
special  pleas  In  bar,  the  present  bill  contains 
equity,  since,  as  contended,  after  a  note  giv- 
en for  the  purchase  money  of  land  has  been 
barred  by  the  statute  of  limitations,  the  right 
to  file  a  bill  to  enforce  the  vendor's  lien  for 
the  purchase  price  may  still,  within  20  years, 
be  maintained,  even  if  the  sale  had  been  made 
with  the  intent  to  hinder,  delay  and  defraud 
the  creditors  of  the  grantor;  that  as  between 
the  grantor  and  grantee,  the  sale  will  be  treat- 
ed in  equity  as  binding,  and  the  trust,  arising 
out  of  the  transaction  will  be  enforced  for  the 
benefit  of  the  vendor.  This  proposition  Is  de- 
nied by  the  defendant,  his  contention  being, 
that  if  the  conveyance  was  executed  with  the 
fraudulent  intent  set  up,  equity  will  not  raise 
a  trust  out  of  the  transaction,  which  it  will 
enforce  for  the  benefit  of  the  fraudulent  ven- 
dor. That  was  the  Issue  presented  for  deci- 
sion in  the  court  below,  and  we  accept  and 
treat  it  as  it  has  been  made  and  presented  by 
the  parties  themselves.  The  chancellor  de- 
cided in  favor  of  the  defendant,  and  dismissed 
the  bill  as  wanting  in  equity,  and  his  decree 
is  assigned  as  error. 

It  is  well  settled,  that  conveyances,  or  gifts, 
made  to  hinder,  delay,  or  defraud  creditors, 
are  valid  and  operative  between  the  parties 
when  fully  consummated,  and  that  neither 
party  can  rescind  or  defeat  them.  In  Wil- 
liams v.  Higgins,  69  Ala.  523,  which  was  a 
real  action  in  the  nature  of  ejectment,  the 
plaintiff  exhibited,  as  the  basis  of  his  recov- 
ery, the  deed  from  the  defendant,  which  was 
fair  on  its  face.  The  deed  was  made,  as  ap- 
peared by  the  evidence,  to  hinder,  delay  and 
defraud  the  creditors  of  the  grantor.  The  de- 
fendant, to  avoid  his  own  conveyance,  set  up 
his  fraud,  his  illegal  and  immoral  purposes 
in  the  execution  of  the  conveyance.  The  court 
held,  that  be  could  not  become  the  actor  and 
set  up  such  a  defense,  to  release  himself  from 
the  tolls  of  his  own  vicious  invention.  As 
was  there  said,  "No  court  has  as  yet  given 
such  assistance.  Truth  and  fair  dealing  are 
rules  of  universal  obligation.  If  men  in  con- 
summation of  frauds,  employ  Instruments, 
binding  and  conclusive  in  their  legal  opera- 
tion and  effect,  it  is  sound  reason,  good  policy, 
sheer  justice,  to  leave  them  where  they  have 
placed  themselves,  bound  as  they  have  bound 
themselves,  without  assistance  from  the 
courts  to  unloose  them,  when  it  becomes  their 
interest  to  be  unloosed,  encouraging  them  and 
others  to  commit  similar  frauds."  And  so, 
It  may  be  admitted,  that  if  the  note  mention- 
ed in  the  pleadings  were  sued  on  at  law,  and 
the  statute  of  limitations  were  not  pleaded, 
the  defendant  could  not,  in  order  to  defeat  a 
recovery  on  it,  set  up  his  own  immoral  con- 
duct in  having  executed  it,  to  enable  the 
payee  the  better  to  hinder,  delay  and  de- 
fraud her  creditors.  Giddins  v.  Boiing,  93 
Ala.  95,  9  South.  427;  Id.,  92  Ala.  586,  9  South. 
274.    But  the  case  in  hand  Is  not  analogous 
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to  these,  as  we  shall  see.  Here,  an  equitable 
trust  is  sought  to  be  raised,  and  Is  by  the  con- 
tention of  the  appellant,  declared  to  arise  out 
of  a  transaction  confessedly  actually  fraudu- 
lent. A  vendor's  lien,  such  as  is  sought  to  be 
here  enforced,  does  not  spring  from,  or  de- 
pend on  the  contract  or  agreement  of  the  ven- 
dor and  vendee.  Unless  excluded  by  their 
own  agreement,  the  law  raises  a  vendor's  lien 
on  the  principle,  that  one  man,  in  good  con- 
science, ought  not  to  get  and  keep  the  estate 
of  another,  without  paying  for  it  The  ven- 
dee stands  in  the  relation  of  a  trustee  for  the 
vendor,— holding  the  legal  estate,  charged 
with  a  trust  for  the  payment  of  the  purchase 
money.  Shorter  v.  Frazer,  64  Ala.  74.  But, 
the  rule  is  of  universal  recognition  that  a 
court  of  equity  will  never  imply  or  enforce  a 
trust,  springing  out  of  a  transaction,  in  which 
the  party  seeking  to  enforce  it,  has  been 
guilty  of  fraud  and  immoral  conduct  Brantley 
v.  West  27  Ala.  551.  In  King  v.  King,  61 
Ala.  482,  this  court  said:  "The  maxim,  'in 
pari  delicto  melior  est  conditio  possidentis,' 
applies  in  courts  of  equity,  as  well  as  in 
courts  of  law;  and  either  court,  leaves  a  debt- 
or, guilty  of  fraud  on  his  creditors,  to  the 
consequences  of  that  fraud."  In  May  v. 
May,  33  Ala.  205,  the  court  held,  that  while  a 
court  of  equity  will  not  allow  a  grantee  in  an 
absolute  conveyance,  to  hold  property  dis- 
charged of  a  trust  which  by  his  consent  was 
attached  to  a  conveyance  and  which  he  agreed 
to  fulfill,  the  transaction  being  fair  and  law- 
ful on  the  part  of  the  grantor,  yet  It  will  not 
aid  him  in  carrying  out  and  effecting  an  ille- 
gal arrangement  by  which  he  made  absolute 
conveyance  of  his  property  for  the  purpose  of 
defrauding  his  creditors,  upon  the  private, 
verbal  agreement  of  the  grantee  to  reconvey 
the  property,  or  allow  it  to  be  redeemed.  The 
court  said:  "When  parties  enter  Into  such 
arrangements,  a  court  of  equity  does  not  in- 
terfere between  them,  but  leaves  them  where 
they  have  placed  themselves."  In  Patton  v. 
Beecher.  62  Ala.  589,  in  considering  a  ques- 
tion similar  to  the  one  before  us,  the  court 
said:  "The  want  of  consideration  would  sim- 
ply render  the  conveyance  voluntary,  inopera- 
tive against  the  existing  creditors  of  the 
grantor,  but  as  between  themselves,  it  would 
be  valid,  operative  to  pass  the  legal  estate, 
excluding  the  Implication  of  a  use  or  trust  for 
the  grantor."  And  again,  if  more  were  need- 
ed, it  is  held,  that  where  the  purpose  of  a 
grantor  in  the  execution  of  a  conveyance,  ab- 
solute in  form,  is  to  place  his  property  beyond 
the  reach  of  creditors,  to  be  held  In  trust  for 
his  own  benefit,  neither  he  nor  his  heirs  can 
enforce  the  trust;  not  that  such  a  conveyance 
gives  the  grantee  an  honest  right  to  hold,  but 
because  of  the  vicious  intent  of  the  grantor, 
he  forfeits  all  right  to  enforce  the  trust.  Kel- 
ly v.  Karsner,  72  Ala.  Ill;  3  Wait,  Act  & 
Def.  199.  From  what  has  gone  before,  it 
sufficiently  appears,  that  when  one  conveys 
his  property  to  another  for  the  purpose  of 
covering  it  up,  and  thereby  to  hinder,  delay 


and  defraud  his  creditors,  a  vendor's  lien  can- 
not arise  out  of  such  a  transaction,  enforcea- 
ble in  equity.  There  was  no  error  in  the  de- 
cree of  the  chancery  court  dismissing  the  bill. 
Affirmed. 


JACKSON  et  al.  v.  HOOPER  et  al. 
(Supreme  Court  of  Alabama.    July  26,  1895.; 
Appointment  of  Hboexvbr— Application. 
L  On  a  mortgage  foreclosure,  a  petition 
for  a  receiver  pending  suit  reciting  that  the 

Sroperty  was  insufficient  to  pay  the  mortgage 
ebt  that  the  mortgagors  were  Insolvent  and 
refused  to  deliver  possession,  and  had  failed 
to  pay  the  taxes  or  keep  the  property  insured, 
as  required  by  the  mortgage,  states  facts  suffi- 
cient to  warrant  the  appointment  of  a  receiver. 

2.  On  such  application,  the  court  will  not 
closely  scrutinize,  for  the  mortgagor's  benefit, 
conflicting  affidavits  as  to  the  value  of  the 
property. 

8.  Rule  77.  chancery  practice,  requiring  the 
register  to  make  a  note  of  the  submission  for 
hearing,  does  not  apply  to  a  mere  interlocutory 
application  for  a  receiver  pending  suit 

Appeal  from  chancery  court,  Tallapoosa 
county;  S.  K.  McSpadden,  Chancellor. 

Bill  by  Hooper  &  Nolen  against  C.  J.  Jack- 
son and  others  to  foreclose  a  mortgage,  and 
for  a  receiver  pending  suit  From  a  decree 
appointing  a  receiver,  defendants  appeal.  Af- 
firmed. 

The  bill  in  this  case  was  filed  by  the  appel- 
lees, Hooper  &  Nolen,  to  foreclose  a  certain 
mortgage  which  they  held  on  certain  property 
belonging  to  the  appellant  C.  J.  Jackson,  sit- 
uated in  Alexander  City,  Tallapoosa  county, 
Ala.,  and  asking  that  a  receiver  be  appointed 
to  take  charge  of  the  property  pending  the 
foreclosure  suit  and  to  rent,  insure,  and  keep 
the  same  from  waste.  It  was  averred  In  the 
bill  that  the  respondent  C.  J.  Jackson  was  in- 
solvent; that  the  property  was  Insufficient 
to  pay  the  indebtedness  secured  by  this  mort- 
gage; that  the  property,  which  consists  prln 
clpally  In  buildings,  was  uninsured,  although 
the  mortgage  provides  that  the  same  should 
be  Insured  in  reliable  companies;  and  that 
the  taxes  upon  the  property  were  unpaid. 
The  indebtedness  of  this  respondent  to  the 
complainants  is  shown  to  be  $6,000,  with  In- 
terest from  the  1st  of  December,  1892,  and 
the  attorneys'  fees,  for  which  the  respondent 
was  liable,  for  foreclosing  this  mortgage,  and 
an  amount  due  upon  a  prior  mortgage  to  the 
Southern  Home  Building  &  Loan  Association, 
of  Atlanta,  Ga.,  In  the  sum  of  $1,000,  making 
a  total  indebtedness  of  about  $10,000.  The 
application  for  the  appointment  of  a  receiver 
was  made  to  the  chancellor  In  vacation,  and 
notice  was  served  upon  the  respondents  of 
the  time  and  place  that  the  application  would 
be  made.  A  number  of  affidavits  were  filed, 
both  by  the  complainants  and  the  respond- 
ents, ae  to  the  value  of  the  property,  upon  tk** 
submission  of  the  cause  for  the  appointment 
of  a  receiver.  The  affidavits  of  eight  persons, 
who  were  acquainted  with  the  property,  es- 
timating the  value  of  the  same  at  $7,000.  and 
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one  who  estimated  the  value  at  $7,500,  were 
filed  by  the  complainants,  and  a  number  of 
affidavits  showing  the  insolvency  of  the  re- 
spondent Jackson.  The  respondents  filed  the 
affidavits  of  five  persons,  who  were  acquaint- 
ed with  the  property,  who  estimated  the  val- 
ue at  from  $10,000  to  $12,000,  and  three  oth- 
ers who  estimated  the  value  at  $15,000.  The 
respondents  also  filed  additional  affidavits  of 
three  parties  who  had  already  made  affidavits 
for  the  complainants,  estimating  the  value  at 
$7,000,  stating  that  this  value  of  $7,000  was 
upon  the  basis  of  the  present  financial  condi- 
tion of  the  country,  and  that  in  ordinary  times 
the  property  would  be  worth  more  than  $7.- 
000.  It  is  not  denied  in  the  affidavit  of  the 
respondent  himself,  or  of  any  other  person, 
that  he  is  not  insolvent,  nor  does  be  claim 
that  the  property  was  insured,  and  that  the 
taxes  were  paid.  Upon  the  submission  of  the 
cause,  upon  the  application  to  appoint  a  re- 
ceiver, in  vacation,  to  the  chancellor,  both  on 
the  averments  of  the  sworn  bill  and  the  affi- 
davits of  the  complainants  and  respondents, 
the  chancellor  appointed  a  receiver  to  take 
charge  of  the  property  pending  the  suit  The 
respondent  appeals  from  this  decree,  and  as- 
signs as  error  that  the  chancellor  erred  in  ap- 
pointing a  receiver— First,  because  the  bill 
was  without  equity;  second,  the  evidence  sub- 
mitted to  the  chancellor  was  insufficient  to 
authorize  the  appointment;  and  third,  the  ev- 
idence does  not  show  that  the  property  mort- 
gaged was  insufficient  security  for  the  mort- 
gage debt. 

J.  M.  Chilton,  for  appellants.  Knox,  Bowie 
A  Dixon,  for  appellees. 

COLEMAN,  J.  The  appellees  filed  their 
bill  to  foreclose  a  mortgage,  and  prayed  for 
the  appointment  of  a  receiver  pending  the 
foreclosure  suit.  The  court  granted  the  mo- 
tion, and  the  appeal  is  prosecuted  from  the  or- 
der appointing  a  receiver.  The  averments  of 
the  bill  upon  which  the  appointment  of  the  re- 
ceiver was  prayed  are  that  the  value  of  the 
property  is  inadequate  to  pay  the  mortgage 
debt;  that  the  respondents  are  insolvent,  and 
refuse  to  deliver  possession  of  the  property; 
that  they  are  collecting  the  rents  and  apply- 
ing them  to  their  own  use,  Instead  of  to  the 
mortgage  debt;  that  respondents  agreed  In 
their  mortgage  to  keep  the  property  insured 
for  the  benefit  of  the  mortgagee,  in  case  of 
loss,  which  they  have  failed  and  refused  to 
do;  and  that  the  mortgagors  have  failed  to 
pay  the  taxes  assessed  against  the  property. 
Without  doubt,  these  facts,  if  true,  author- 
ized the  appointment  of  a  receiver.  Notice 
of  the  application  was  duly  given,  and  the 
motion  was  beard  and  determined  by  the 
court  upon  affidavits  filed  by  the  complain- 
ants and  counter  affidavits  by  the  respond- 
ents. 

We  find  but  one  material  averment, in  the 
bill  seriously  controverted  by  the  respondents, 
and  that  Is  as  to  the  value  of  the  property. 


;  There  is,  perhaps,  no  question  of  fact  about 
j  which  parties  so  widely  differ  as  they  do  In 
j  the  valuation  of  property.  The  affidavits  of- 
j  fered  by  the  complainants  place  the  value  of 
j  the  property  below  that  which  Is  necessary  to 
;  cover  the  debt  secured,  including  attorney's 
j  fee  and  taxes  which  were  past  due  and  in- 
I  surance,  while  the  affidavits  of  the  respond- 
;  ents  place  the  value  at  an  amount  amply  suf- 
.  fident,  and  leave  a  balance.    The  proper  es- 
:  timate  is  that  placed  upon  the  property  at 
j  the  time  of  the  hearing,  and  not  what  the 
|  property  may  have  been  worth  at  some  pre 
i  vious  time,  or  the  probable  enhancement  at 
j  some  future  day.    Tested  by  this  rule,  our 
i  conclusion  is  that  the  weight  of  the  evidence, 
i  derived  from  ex  parte  affidavits,  is  with  the 
I  complainants.    In  addition  to  this  considera- 
I  tion,  the  conduct  of  the  mortgagor  does  not 
:  Invoke  the  favorable  consideration  of  the 
'.  court  He  has  delayed  the  payment  of  the 
;  debt  for  a  considerable  period  since  it  be- 
!  came  due,  and  refused  to  surrender  posses- 
sion of  the  premises,  or  to  turn  over  the  rents 
as  collected.    He  agreed  in  his  mortgage  to 
keep  the  property  insured,  which  has  not 
been  done,  and  has  failed  to  pay  the  taxes. 
It  was  said  In  the  case  of  Eslava  v.  Cramp- 
ton,  61  Ala.  507,  under  these  circumstances, 
the  court  will  not  closely  scrutinize  conflict- 
ing affidavits  as  to  the  value  of  the  property, 
on  an  application  for  the  appointment  of  a 
receiver  pending  a  suit  to  foreclose  the  mort- 
gage. That  the  bill  has  equity  is  elementary. 
In  re  Tallahassee  Manufg  Co.,  64  Ala.  567; 
Hendrix  v.  Mortgage  Co.,  95  Ala.  313,  11 
South.  213;  Eslava  v.  Crampton,  supra;  As- 
hurst  v.  Lehman,  86  Ala.  370,  5  South.  731. 

There  is  nothing  in  the  point  that  the  reg 
ister  did  not  make  a  note  of  submission  for 
the  bearing.  Rule  77,  chancery  practice,  was 
not  intended  to  apply  to  a  mere  interlocutory 
j  application  for  a  receiver  pending  a  suit.  It 
|  does  not  appear  that  any  such  objection  was 
!  raised  at  the  hearing.  Affirmed. 


I     MAYOR,  ETC..  OF  ALBERTVILLE  v. 
S  RAINS  et  al. 

!    (Supreme  Court  of  Alabama.    July  26,  1895.) 

1  Municipal  Corporations— Cuaktek— Taxation— 
Validity  or  Levt. 

A  bill,  by  property  owners  of  a  town, 
against  the  municipal  authorities,  asking  that 
I  they  be  "released  and  relieved  from  any  obli- 
I  gatiou  to  pay  any  part"  of  a  sum  alleged  to  have 
;  been  unlawfully  subscribed  by  defendants,  tor 
the  town,  to  a  college  being  built  within  its  lim- 
j  its,  and  alleging  that  they  have  been  illegally 
|  assessed  and  taxed  for  the  purpose  of  liqui- 
dating said  subscription,  and  that  defendants 
;  are  engaged  in  an  unlawful  and  illegal  attempt 
I  to  collect  "the  general  taxes  of  the  town,"  and 
i  alleging,  further,  by  amendment  that  defend- 
,  ants  "seek  to  levy  and  collect  said  taxes  to  pay 
'  off  and  discharge  said  subscription  to  said  col- 
j  lege";  but  containing  no  allegation  that  any 
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steps  haa  been  taken  to  enforce  payment  of 
the  tax, — ia  too  uncertain  and  contradictory  to 
show  a  cause  of  action  in  equity. 

Appeal  from  chancery  court,  Marshall  coun- 
ty; S.  K.  McSpadden,  Chancellor. 

Bill  filed  by  a  majority  of  the  citizens  and 
property  owners  of  the  town  of  Albertville, 
against  the  mayor  and  councllmen,  to  release 
them  from  any  obligation  on  a  subscription 
by  the  defendants,  in  behalf  of  the  town,  to 
the  state  agricultural  college,  there  in  process 
of  erection,  and  to  enjoin  defendants  from  a 
-collection  of  the  municipal  taxes.  From  an 
order  overruling  their  motion  to  dismiss  the 
bill  for  want  of  equity,  and  to  dissolve  the 
Injunction  temporarily  issued,  defendants  ap- 
peal. Reversed. 

Luek  &  Bell,  for  appellants. 

HEAD,  J.  This  bill  is  filed  by  a  majority 
-of  the  citizens  and  property  owners  of  the' 
town  of  AJbertvllle,  in  this  state,  against  the 
mayor  and  councllmen  of  that  town,  praying 
that  they  be  "released  and  relieved  from  any. 
obligation  to  pay  any  part  of  the  sum  of  two 
hundred  and  fifty  dollars,"  which,  the  bill  al- 
leges, has  been  unlawfully  subscribed  by  the 
defendants,  for  the  corporation,  to  the  state 
agricultural  college,  which  is  now  being  built 
within  the  corporate  limits  of  the  town,  and 
that  defendants  be  enjoined  from  "collecting, 
or  attempting  to  collect,  any  general  taxes 
or  license  taxes  from  the  citizens  of  the  cor- 
poration of  Albertville,  until  the  property  of 
said  corporation  is  assessed,  and  the  values 
regulated  in  proportion  to  the  volume  of  busi- 
ness and  value  of  trade  or  profession,  as  the 
law  directs,  and  until  said  defendants  publish 
a  full  and  complete  report  of  the  financial 
condition  of  said  corporation." 

The  town  was  chartered,  by  special  act, 
February  18,  1891.  Acts  1890-91,  p.  971. 
Full  power  Is  given  by  the  charter  to  the 
mayor  and  councllmen  to  levy  taxes  on  real 
and  personal  property,  within  the  town,  in 
•order  to  provide  public  revenues;  and  ample 
procedure  and  machinery  are  provided  for  the 
.assessment  and  collection  of  such  taxes,  with 
power  to  sell  property,  real  and  personal,  of 
■defaulters.  It  is  provided  in  section  12  that 
"when  books  of  assessment  shall  be  com- 
pleted and  returned  to  the  mayor  and  coun- 
cllmen, and  they  have  levied  a  tax  on  the 
property  so  listed  and  assessed,  the  mayor 
shall  issue  his  warrant  annexed  to  the  tax- 
list  or  book  of  assessment  to  the  collector  of 
the  corporation  tax,  which  list  shall  contain 
■the  names  of  the  tax-payers,  a  description  of 
the  real  estate,  its  valuation,  and  the  taxes 
.assessed  thereon,  and  the  amount  of  personal 
property  assessed  to  each  tax-payer,  and  the 
tax  assessed  thereon,  and  such  tax-list  with 
the  warrant  annexed,  shall  have  force  and 
«ffect  of  an  execution,  and  sliall  be  a  prefer- 
red lien  on  all  the  property  within  the  cor- 
porate limits,  or  brought  within  the  corporate 


limits  of  every  person  assessed  with  the 
same  over  all  encumbrances  except  the  state 
and  county  taxes  from  the  date  of  the  as- 
sessment" It  Is  further  provided,  in  section 
17,  that  "from  every  person,  firm  or  corpora- 
tion conducting  or  carrying  on  any  business, 
trade,  occupation  or  profession  within  the 
corporate  limits  of  Albertville,  the  mayor 
and  councllmen  are  authorized  to  collect  a  li- 
cense tax,  the  amount  thereof  to  be,  as  far 
as  may  be  required  by  the  volume  of  the 
business  or  trade  and  the  value  of  the  occu- 
pation or  profession,  and  to  enforce  the  col- 
lection of  such  license  tax  by  penalties  fixed 
by  ordinance."  Section  20  provides  that  "the 
territory  embraced  within  the  corporate  lim- 
its of  Albertville  be  and  the  same  is  hereby 
constituted  a  public  school  district,  and  the 
mayor  and  councllmen,  for  the  use  of  the 
public  schools,  are  authorized  to  collect  all 
poll  tax  from  persons  liable  therefor  living 
within  the  corporate  limits  of  Albertville; 
and  a  payment  of  such  poll  tax  to  the  tax 
collector  of  Albertville  shall  be  a  full  dis- 
charge of  liability  therefor  to  the  tax  collect- 
or of  Marshall  county."  Section  9  authorizes 
the  mayor  and  councllmen  to  purchase,  and 
provide  for  the  payment  of  the  same,  all 
personal  and  real  estate  deemed  necessary, 
from  time  to  time,  for  public  use  and  con- 
venience, and  to  construct  suitable  public 
buildings  for  council  chambers,  market 
houses,  and  schoolhouses.  Section  14  pro- 
•vides  that,  after  giving  notice  by  advertise- 
ment, by  posting,  or  in  a  newspaper  pub- 
lished in  Albertville,  for  20  days,  that  the 
corporation  taxes  are  required  to  be  paid  to 
him  on  or  before  a  certain  day,  it  shall  be 
the  duty  of  the  tax  collector  to  enforce  the 
collection  of  the  same  by  a  levy  upon  and 
sale  of  personal  property  of  delinquents,  etc. 

The  grievances  complained  of  by  the  orig- 
inal bill  are:  (1)  That  In  November  or  De- 
cember, 1893,  the  defendants,  for  the  corpora- 
tion, subscribed  $250  to  the  state  agricul- 
tural college,  which  is  now  being  built  with- 
in the  corporate  limits  of  the  town;  and  that 
complainants,  who  never  authorized  or 
agreed  to  the  subscription,  are  illegally  as- 
sessed and  taxed  by  the  defendants,  and  by 
them  called  upon  and  urged  to  pay  said 
taxes,  for  the  purpose  of  liquidating  said 
subscription,  arbitrarily  subscribed  by  de- 
fendants, as  aforesaid.  (2)  That  the  require- 
ments of  said  sections  12  and  14  of  the  char- 
ter have  not  been  complied  with.  (3)  That 
the  mayor  and  councllmen  have  not  sought 
to  equalize  the  value  of  property  assessed,  or 
to  provide  that  the  same  be  assessed  at  its 
proper  valuation,  and  in  accordance  with 
law,  but  that  they  are  seeking  and  attempt- 
ing to  assess  the  property  of  said  corporation, 
without  listing  the  same,  and  to  collect  the 
taxes  thereon  at  one  and  the  same  time, 
without  authority  of  law  or  equity.  (4)  That 
i  defendants  have  levied,  and  are  attempting 
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to  collect,  a  license  tax  on  every  business 
and  trade  in  said  corporation,  which  license 
tax  Is  entirely  in  excess  of  the  volume  of 
business,  or  value  of  the  trade,  thus  taxed; 
that  they  have  levied  a  license  tax  of  $40  on 
the  occupation  or  trade  of  carpentering  or 
housebuilding,  and  levied,  and  attempted  to 
collect,  a  license  tax  on  a  citizen  who  built 
his  own  bouse.  (5)  That  defendants  have 
failed  to  publish  the  ordinances,  failed  to  ob- 
serve the  police  duties,  and  suffered  the 
streets  to  go.  unrepaired,  and  wash  out  In 
ditches  and  gullies,  and  Irreparably  damage 
the  property  of  complainants  and  other  citi- 
zens of  the  town.  (6)  That  these  many  griev- 
ances discourage  investments,  drive  capital 
from  the  town,  and  depreciate  the  value  of 
real  estate;  that  the  unlawful  and  illegal  at- 
tempt to  collect  the  general  taxes  of  the  town 
for  the  purpose  of  paying  the  subscription 
aforesaid  redounds  to  the  Injury  of,  and  dam- 
age to,  the  property  of  complainants,  who 
are  powerless  to  protect  themselves  against 
the  same  without  equitable  intervention,  and 
i  bey  will  be  otherwise  forced  to  await  the 
illegal  seizure  and  sale  of  their  property, 
and  then  resort  to  a  multiplicity  of  damage 
suits  at  law.  The  defendants  moved  to  dis- 
miss the  bill  for  want  of  equity,  which  mo- 
tion the  chancellor  sustained,  granting  leave 
to  amend  so  as  to  give  it  equity.  After- 
wards, the  complainants  filed  an  amendment, 
setting  up  the  legal  conclusion  that  said  sec- 
tion 20  of  the  charter,  "under  the  provisions 
of  which,"  the  amendment  states,  "defend- 
ants seek  to  levy  and  collect  said  taxes  to 
pay  off  and  discharge  said  subscription  to 
said  college,"  Is  violative  of  section  2,  art.  4, 
of  the  constitution  of  Alabama,  which  re- 
quires that  each  law  shall  contain  but  one 
>ubject,  which  shall  be  clearly  expressed  In 
the  title;  Insisting  that,  as  the  title  of  the 
act  la,  "To  establish  a  charter  for  the  town 
of  Aibertville,  hi  Marshall  county,  Alabama," 
the  insertion  of  section  20,  establishing  the 
territory  within  the  corporate  limits  as  a 
separate  school  district,  introduces  a  new 
subject,  not  comprehended  within  the  title. 
The  defendants  moved  to  dismiss  the  bill,  as 
thus  amended,  for  want  of  equity,  and  also 
to  dissolve  the  injunction.  The  chancellor 
overruled  these  motions,  and  the  appeal  Is 
by  the  defendants  from  that  ruling.  | 

If  It  were  conceded  that  section  20  of  the  j 
charter,  above  copied,  is  unconstitutional,  as  I 
insisted  by  appellees,  we  do  not  think  the  con-  ', 
cession  would  aid  the  equity  of  the  bill.  . 

We  have  no  brief  in  behalf  of  the  appellees, 
and  do  not  know  just  what  Hue  of  argument 
is  intended  by  their  counsel,  in  support  of  the 
bill,  in  res  pec.  oi  the  subscription  and  pay- 
meat  of  $250  to  the  use  of  the  college.  There 
is  painful  uncertainty,  arising  out  of  the  aver- 
ments of  the  bill,  us  to  what  form  the  ac- 
tion of  the  municipal  board  has  assumed  in 
the  matter  of  collecting  from  the  people  the 
funds  with  which  to  pay  this  subscription. 

v.llfso.no.8— 17 


The  first  statement  is  that  complainants, 
who  constitute  a  majority  of  the  citizens 
and  property  owners  of  the  town,  are  ille- 
gally assessed  and  taxed  by  the  defendants, 
and  by  them  called  upon  and  urged  to  pay 
said  taxes,  for  the  purpose  of  liquidating 
said  subscription  arbitrarily  subscribed  by 
defendants.  This  averment,  as  will  be  no- 
ticed, is  that  the  complainants  have  been 
assessed  and  taxed;  which  is  to  say  that  a 
capitation  tax  has  been  levied  upon  them 
for  the  purpose  of  paying  the  subscription. 
Again,  in  another  place  in  the  bill,  it  is  said 
that  the  unlawful  and  Illegal  attempt  to  col- 
lect "the  general  taxes  of  the  toten"  (italics 
ours)  for  the  purpose  of  paying  the  subscrip- 
tion aforesaid  redounds  to  the  injury  of,  and 
damage  to,  the  property  of  complainants, 
who  are  powerless  to  protect  themselves 
against  the  same  without  equitable  inter- 
vention, and  they  will  be  otherwise  forced 
to  await  the  illegal  seizure  and  sale  of  their 
property,  and  then  resort  to  a  multiplicity 
of  damage  suits  at  law.  And  then,  In  the 
amendment  filed,  it  is  said  that  defendants 
"seek  to  levy  and  collect  said  taxes  to  pay 
off  and  diechar  e  taid  subscription  to  said 
college,"  under  the  provisions  of  said  sec- 
tion 20  of  the  charter.  Upon  reading  that 
section,  we  Bee  there  is  no  provision  for  the 
levy  or  assessment  of  any  tax  whatever  by 
the  defendants.  They  are  simply  author- 
ized to  collect  from  the  citizens  of  the  town 
liable  therefor  the  poll  tax  of  $1.50  per 
capita  levied  by  the  state  revenue  law  for 
the  use  of  the  state;  the  effect  of  the  provi- 
sion being,  if  valid,  a  donation,  by  the  state 
to  the  town,  of  the  state  poll  tax,  to  be  used 
by  the  town  for  school  purposes,  and  author- 
izing the  town  to  collect  such  tax  In  the 
place  of  the  state  tax  collector.  This  Is  all 
the  information  the  bill  gives  us;  and  it  re- 
quires a  power  of  comprehension  surpassing 
ours  to  divine  just  what  the  defendants 
have  done  in  the  matter  of  raising  funds  to 
pay  said  subscription.  It  is  nowhere  al- 
leged that  defendants  have  taken  any  steps 
to  coerce  payment  of  the  tax,  whatever  may 
be  the  form  of  Its  assessment.  On  the  con- 
trary, the  bill  negatives  (and.  Indeed,  com- 
plains thereof,  as  we  have  already  seen) 
that  they  have  taken  any  of  the  steps  pre- 
scribed by  the  charter,  indicating  a  purpose 
to  coerce  collection  of  the  supposed  unlawful 
tax.  Nor  docs  It  appear  that  they  have 
done,  or  threatened,  even,  to  do  anything, 
indicating  a  purpose  to  collect  it  by  tres- 
passes upon  the  complainants.  The  most  we 
can  get  out  of  the  bill  Is  that  the  defendants 
have  made  some  sort  of  an  assessment  up- 
on complainants  (what  sort,  or  form  thereof, 
we  know  not),  and  called  upon  and  urged 
them  to  pay  the  same.  There  is  certainly 
no  harm,  but  possibly  a  commendable  ex- 
hibition of  public  spirit,  in  the  defendants' 
seeking,  from  the  citizens  Interested  there- 
in, voluntary  contributions  to  the  erection 
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of  an  Institution  of  learning  In  their  town. 

To  onr  minds,  there  is  no  equity  In  the 
bill.  We  will  reverse  the  decree,  and  re- 
mand the  cause,  with  instructions  to  the 
chancellor  to  dismiss  the  bill  and  dissolve 
the  injunction  unless  the  bill  is  amended  so 
as  to  give  it  equity.  If  it  is  desired  to  prose- 
cute the  case  further,  upon  amendment  in- 
troducing better  averments  than  we  now 
have,  we  commend  to  counsel  a  reading  of 
(he  following  cases,  which,  we  think,  fur- 
nish the  principles  which  govern  the  re- 
straint of  the  collection  of  taxes:  Manufac- 
turing Co.  v.  Spigener,  49  Ala.  262;  Insur- 
ance Co.  v.  Lott,  54  Ala.  499;  Association  v. 
Morgan,  57  Ala.  33;  Mayor,  etc.,  v.  Baldwin, 
57  Ala.  01;  Land  Co.  v.  Ayres,  62  Ala.  413; 
City  Council  v.  Sayre.  65  Ala.  564;  Strenna 
v.  City  Council,  86  Ala.  340,  5  South.  115. 
See,  also,  10  Am.  &  Eng.  Enc.  Law,  857  et 
seq. 

Reversed  and  remanded. 


WOODRUFF  et  al.  v.  STOUGH. 
(Supreme  Court  of  Alabama.  July  26,  1895.) 
Restraining  Execution. 
Code,  §  2718,  relating  to  actions  of  deti- 
nue, provides  that  the  plaintiff,  before  takinK 
possession  of  the  property,  shall  give  a  bond 
conditioned  to  deliver  the  property  to  defendant 
in  case  he  fail  in  the  suit  Id.  §§  2720,  2721, 
provide  that,  if  the  suit  is  by  a  mortgagee,  de- 
fendant may  require  that  the  jury  ascertain 
the  amount  of  the  mortgage  debt,  and  that,  if 
the  mortgagor  pay  the  amount  due.  he  shall 
be  entitled  to  a  return  of  the  property  within 
30  days  after  judgment,  and  in  default  of  the 
return  of  the  property  the  bond  given  by  the 
mortgagee  shall  have  the  effect  of  a  judgment. 
Held,  that  where  the  mortgagees,  in  an  action 
of  detinue,  after  taking  possession  of  the  mort- 
gaged personal  property  under  a  bond,  before 
the  trial,  sold  the  same,  together  with  the  mort- 
gaged land,  they  themselves  becoming  the  pur- 
chasers, the  mortgagors  had  the  right  to  have 
the  amount  realized  from  the  sale  applied  on 
the  mortgage  debt,  but  that  after  the  jury  as- 
certained the  amount  still  due  on  the  mortgage, 
and  the  mortgagors  paid  it,  they  were  eBtonoed 
to  demand  a  return  of  the  property,  or  to  en- 
force the  bond  for  the  failure  to  do  so,  and 
that  equity  would  enjoin  the  mortgagors  from 
enforcing  their  bond,  though  more  thau  30  days 
had  elapsed  since  the  rendition  of  the  judgment 
Brk'koll.  C.  J.,  and  McClellau,  J.,  dissenting. 

Appeal  from  chancery  court,  Crenshaw 
county;  .Tere  N.  Williams,  Chancellor. 

BUI  by  William  A.  Stough  against  W.  H. 
Woodruff  and  another  to  prevent  the  en- 
forcement of  a  judgment  entered  on  a  bond. 
A  demurrer  to  the  bill  was  overruled,  and 
defendants  appeal.  Affirmed. 

Gamble,  Powell  &  Bricken,  for  appellants. 
J.  D.  Gardner,  for  appellee. 

McCLELLAN,  J.  The  appellee.  Stough. 
who  is  complainant  in  this  cause,  and  R. 
J.  Cook,  jointly  owned  a  certain  mill  and 
ginnery  outfit,  consisting  of  a  steam  engine 


I  and  boiler,  a  sawmill,  a  gristmill,  two  gins. 

I  and  one  cottou  press  and  fixtures,  three 
yokes  of  oxen,  and  one  dray.  They  sold  the 
entire  outfit  to  Woodruff  and  others,  who  are 
respondents  to  the  bill,  and  appellants  In 
this  court.  The  agreed  consideration  was 
$1,800,  payable  at  a  future  time.  To  secure 
payment  of  the  purchase  money,  the  pur- 
chasers, at  the  instance  of  the  sellers,  ex- 
ecuted separate  notes  to  Stough  and  Cook, 
each  for  one-half  the  agreed  price,  or  $900. 
and  also  a  separate  mortgage  to  each  of 
them  to  secure  the  payment  of  $900,  several 
ly.  These  mortgages  each  covered  a  one- 
half  undivided  Interest  in  the  property  sold, 
and  also  certain  land,  upon  which  the  per- 
sonalty was  at  the  time  of  the  sale,  but 
whether  the  whole,  or,  In  terms,  undivided 
half  Interests  in  the  land,  was  embraced  In 
the  mortgages,  respectively,  we  are  not  ad- 
vised, nor  is  it  material.  Cook  subsequent- 
ly transferred  the  note  and  mortgage  h*» 
held  to  Trauuin.  After  the  law  day  of  the 
mortgages,  Stough  and  Trauum  each  brought 
an  action  of  detinue  for  the  personalty, 
against  Woodruff  et  al.  The  defendants 
failing  to  give  bonds  for  the  retention  of  the 
property  within  the  statutory  period,  the 
plaintiff  In  each  of  the  actions  gave  the  nec- 
essary bond  for  the  forthcoming  of  the  prop- 
erty, and  took  possession  of  it, — we  suppose, 
jointly,  but  that  is  also  Immaterial.  After 
this,  and  before  the  trial  of  the  detinue  ac- 
tions was  had,  Stough  and  Tranum  sold  the 
personalty,  under  and  in  accordance  with 
the  powers  of  sale  contained  In  their  mort- 
gages; and  they  severally  became  purchasers 
at  that  sale  of  the  Interest  embraced  in  their 
respective  mortgages,  at  the  price  of  $200. 
By  like  authority,  they  also  sold  the  land 
covered  by  the  mortgages,  and  themselves 
—jointly,  we  suppose— purchased  It  for  $700. 
The  detinue  suits  coming  on  after  this  for 
trial,  the  defendants  in  each  of  them  made 
the  suggestion  provided  for  in  section  2720 
of  the  Code,  whereby  It  became  the  duty 
of  the  jury  to  ascertain  the  amounts  of  the 
mortgage  debts,  and  this  Inquiry  was  ac- 
cordingly gone  into.  In  the  course  of  It,  in 
each  case,  as  the  bill  alleges,  the  defendants 
"each  insisted  and  demanded  that  the 
amount  due  on  the  mortgage  debt  should  be 
credited  with  the  amount  which  the  property 
brought"  at  the  sale  under  the  power,  which, 
as  we  have  seen,  occurred  pending  these  ac- 
tions, and  they  also  insisted  that  the  mortgages 
should  be  further  credited  with  the  amount  for 
which  the  land  had  been  sold  and  purchased 
by  Stough  and  Tranum,  and  accordingly 
these  sums  were  credited  against  the  mort- 
gage debts;  and  In  this  way  the  jury,  while 
returning  a  verdict  upon  which  there  was 
Judgment  for  the  plaintiff,  ascertained  a 
balance  due  ou  each  mortgage  of  $52.20. 
These  ascertainments  were  entered  upon  the 
record,  and  the  court,  we  assume,  as  requir- 
ed by  the  statute,  thereupon  ordered,  in  each 
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case,  that  if  the  debt  so  ascertained,  inter- 
est, and  costs,  should  be  paid  within  30 
days,  no  execution  or  other  process  should 
issue  on  the  judgment  for  the  property. 
Such  payment  was  made  to  the  clerk  for  the 
use  of  the  plaintiff,  and  the  money  was  paid 
by  the  clerk  to  the  plaintiff,  in  each  case, 
and  the  necessary  indorsement  of  the  fact 
of  such  payment  was  made  by  the  clerk  on 
the  face  of  the  judgment.  The  Jury  also  as- 
sessed the  value  of  the  property  taken  by 
plaintiff  in  each  case  at  $1,370.  The  prop- 
erty so  taken  and  held  by  the  plaintiffs, 
severally,  under  the  forthcoming  bonds 
given  by  them,  was  not  delivered  up  by  them 
within  30  days,  as  required  by  section  2721 
of  the  Code;  and  they  each  being,  on  the 
facts  we  have  stated,  the  unsuccessful 
party,  under  the  last  clause  of  section  2720, 
and  within  the  terms  of  section  2721,  the 
sheriff  made  return  of  the  fact  of  such  fail- 
ure to  deliver  up  the  property,  as  required 
by  the  latter  section;  and.  the  bond  in  each 
of  the  cases  having  upon  this  return  the 
force  and  effect  of  a  judgment,  the  clerk, 
under  the  authority  conferred  upon  him  by 
said  section,  issued  executions  against  the 
obligors  on  the  bond  in  each  case  for  the 
value  of  the  property  as  assessed  by  the 
jury. 

The  foregoing  are  the  facts  averred  in  the 
present  bill  exhibited  by  said  Stough,  in  which 
It  is  also  averred  that  the  complainant,  "be- 
ing ignorant  of  the  legal  effect  of  the  judg- 
ment rendered  in  said  circuit  court,  and  igno- 
rant of  the  legal  consequences  thereof,  ac- 
cepted the  said  sum  ($52.20)  so  found  by  the 
jury  to  be  the  balance  due  upon  said  mort- 
gage debt,  and  that  on  the  9th  day  of  May, 
1883  (the  judgment  in  the  detinue  suit  having 
been  rendered  on  March  17,  1893,  and  execu- 
tion on  the  forfeited  bond  having  issued  on 
May  1,  1893)  he  tendered  to  said  respondents 
the  said  $52.20,  with  interest  thereon,  which 
they  refused  to  receive."  The  prayer  of  the 
bill  Is  that  "the  respondents  be  held  to  have 
ratified  the  purchase  of  said  property  by  ora- 
tor at  said  mortgage  sale,  by  claiming  credit 
for  the  amount  bid  therefor  by  your  orator  at 
said  mortgage  sale;  or,  if  this  is  not  an  ap- 
propriate relief,  orator  then  prays  that  said 
respondents  be  required  to  credit  the  amount 
of  the  claim  by  respondents  against  orator 
with  the  said  sum  for  which  they  have  al- 
ready received  credit."  The  prayer,  further, 
Is  that  it  be  decreed  that  the  "respondents  are 
not  entitled  to  a  judgment  against  orator  and 
said  Tranum  for  the  full  amount  of  the  value 
of  the  property  as  ascertained  by  the  Jury, 
•  *  *  but  to  only  one-half  thereof."  And, 
if  mistaken  In  these  prayers,  the  complainant 
asks  for  such  other  and  further  and  general 
relief  as  the  premises  may  warrant,  etc.  A 
demurrer,  assigning  numerous  grounds,  was 
laid  against  the  bill,  and  sustained  by  the 
court,  but  with  leave  to  complainant  to 


amend,  whereupon  the  following  amendment 
was  filed  and  allowed:  "Orator  avers  that 
the  verdict  so  rendered  by  the  jury,  In  so  far 
as  they  ascertained  the  amount  due  on  the 
mortgage  debt,  and  the  judgment  of  the  court 
entered  in  accordance  therewith,  was  a  mis- 
take on  the  part  of  said  jury  and  the  court 
which  rendered  said  judgment,  which  mis- 
take was  made  without  fault  or  negligence  on 
the  part  of  the  complainant,  as  he  did  not 
know  that  respondents  would  afterwards 
claim  the  property  which  had  been  sold,  and 
which  sale  they  ratified  by  accepting  the  pro- 
ceeds thereof,  and  claiming  the  same  as  a 
credit  on  their  Indebtedness  to  the  complain- 
ant. And  complainant  avers  that  be  had  no 
notice  that  said  respondents  would  set  up 
said  claim."  To  the  bill  as  thus  amended 
the  original  demurrer  was  reflled.  and  an  ad- 
ditional ground  of  demurrer,  that  the  com- 
plainant had  a  plain  and  adequate  remedy  at 
law.  was  interposed.  All  the  assignments  of 
demurrer  were  then  overruled,  and  from  the 
decree  in  that  behalf  the  respondents  prose- 
cute this  appeal. 

This  Is  an  anomalous  case,  upon  the  facts, 
and  one  which  exhibits  much  of  hardship  to 
the  complainant.  It  belongs  to  that  class  of 
hard  cases  which  sometimes  makes  "ship- 
wreck of  the  law."  It  must  have  been  the 
bias  which  Is  characteristic  of  just  minds 
against  natural  injustice  that  led  to  the  de- 
cree below.  That  injustice  was  done  the 
complainant  by  the  verdict  and  judgment  in 
the  circuit  court.  Is  clear.  But  courts  of  equi- 
ty do  not  undertake  to  remedy  all  wrongs,  nor 
to  see  to  it  that  abstract  justice  is  done  in  all 
cases.  They  grant  relief  only  when  the  facts 
bring  a  case  within  some  ground  of  equity 
jurisdiction.  When  the  wrong  complained  of 
results  from  a  judgment  at  law,  such  judg- 
ment Itself  must  have  resulted  from  fraud, 
accident,  or  mistake.  Mistake  Is  the  equita- 
ble ground  attempted  to  be  put  forward  here, 
and  no  question  of  fraud  or  accident  arises. 
What  mistakes  will  authorize  the  interposi- 
tion of  chancery?  In  the  first  place.  It  must 
be  a  mistake  of  fact,  not  of  law.  All  courts 
Indulge  the  presumption  that  all  men  know 
the  law,  and  will  entertain  no  plea  of  Igno- 
rance of  the  law.  The  mistake  of  fact  must 
have  been  made  without  fault  or  neglect  of 
the  party  relying  upon  it  And  It  must  be 
the  mistake  of  the  party  who  does  rely  upon 
It,— not  of  his  opponent,  not  of  the  Jury  which 
returns  the  verdict,  not  of  the  Judge  who  pre- 
sides at  the  trial,  and  not  of  the  court  which 
renders  the  judgment  The  mistake  of  the 
Jury  is  remediable  through  proper  and  timely 
invocation  of  the  powers  of  the  presiding 
Judge,  and  his  action  upon  such  Invocation  is 
revisable  by  this  court.  So,  also,  of  mistakes 
of  the  presiding  judge  and  of  the  court;  they 
are  remediable  here.  Such  mistakes  are 
mere  errors  of  law,  for  which  resulting  Judg- 
ments will  be  set  aside  in  the  court  rendering 
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them,  or  by  this  court  on  appeal.  The  chan- 
cery court  Is  without  power  to  correct  them. 
The  judgment  of  a  court  of  law,  though  it  be 
honeycombed  with  errors  of  fact  committed 
by  the  jury,  and  errors  of  law  committed  by 
the  judge,  is  as  valid  and  as  unassailable  in 
equity  as  If  entirely  free  from  infirmity  upon 
appellate  test  In  this  case  the  only  mis- 
takes brought  to  view  are  those  of  the  circuit 
court,  in  allowing  the  jury  to  credit  the  mort- 
gage debt  with  the  amount  bid  by  the  mort- 
gagee at  the  sale  under  the  power  of  the  mort- 
gaged property,  and  of  the  jury,  in  deducting 
this  sum  from  the  mortgage  debt  in  their  as- 
certainment of  the  balance  then  due.  For 
the  correction  of  these  mistakes  the  complain- 
ant, as  plaintiff  in  that  action,  had  the  amplest 
means  of  redress  at  law,  but  no  standing  in  a 
court  of  chancery.  He  should  have  moved 
for  a  new  trial,  which,  it  is  to  be  presumed, 
would  have  been  granted,  or  from  an  order 
denying  which  be  could  have  appealed  to  this 
court.  That  he  may  not  have  known  the  ef- 
fect of  the  judgment  in  time  to  have  sought 
tbis  relief  will  not  avail  him,  as  that  was 
mere  ignorance  of  law.  Or  he  should  have 
excepted  to  the  ruling  of  the  court  whereby 
It  was  left  to  the  jury  to  enter  the  erroneous 
credit,  and  come  to  this  court  by  appeal. 
These  were  adequate  legal  remedies  for  re- 
dress of  the  wrong  done  him.  but.  whether 
adequate  or  not,  he  cannot  go  into  a  chancery 
court  for  the  correction  of  mere  errors  com- 
mitted by  the  court  of  law. 

The  chancellor— it  is  to  be  inferred  from 
the  fact  that  he  sustained  the  demurrers  to 
the  bill  without  the  amendment  setting  forth 
mistake  on  the  part  of  judge  and  Jury,  and 
overruled  them  after  this  amendment  had 
been  made— ruled  upon  the  theory  that  eq- 
uity had  jurisdiction  to  correct  mistakes  of 
the  kind  we  have  been  considering;  but 
<-ounsel  for  appellee  does  not  attempt  to 
sustain  the  decree  upon  that  consideration 
at  all.  but  only  on  the  ground  that  the  re- 
spondents, by  insisting  upon  the  amount  bid 
at  the  sale  under  the  power  being  credited 
on  the  mortgage  debt,  and  by  having  it  so 
credited  in  the  ascertainment  of  the  balance 
due,  ratified  that  sale,  and  have  thus  es- 
topped themselves  to  claim  the  property,  or 
its  alternate  value,  upon  payment  of  such 
balance;  and  this  position  is  sought  to  be 
supported  by  a  reference  to  the  case  of  Es- 
palla  v.  Touart.  Oil  Ala.  137,  11  South.  219. 
In  that  case  a  mortgagee  was  made,  and  vol- 
untarily remained,  a  party  to  a  suit  to  fore- 
close another  mortgage  on  the  same  land; 
and  he  set  up  in  that  suit  a  claim  to  the  pur- 
chase money  realized  on  a  previous  sale  of 
the  mortgaged  property,  on  the  ground  that 
the  Hen  of  his  mortgage  was  superior  to 
that  of  the  other  mortgage.  And  it  was 
held  that  he  thereby  ratified  such  sale,  and 
could  not,  after  that  contest  for  the  pur- 
chase money  was  determined  against  him, 


proceed,  under  his  mortgage,  to  sell  the  land 
itself.  The  application  of  this  ruling  to  the 
case  at  bar  is  not  apparent  It  is  quite  true 
that  the  defendants  in  the  detinue  suit  in- 
sisted upon  the  mortgage  debt  of  the  plain- 
tiff therein  being  credited  with  the  sum  bid 
by  the  plaintiff  at  a  sale  under  the  mort- 
gage; and  this  abstract  fact,  dissociated 
from  the  circumstances  under  which,  and 
the  purpose  for  which,  the  claim  to  such 
credit  was  advanced,  might  amount  to  an 
election  to  ratify  that  sale.  But  these  cir- 
cumstances, and  this  purpose,  resulting  in 
and  effectuated  by,  as  is  the  fact  a  condi- 
tional judgment  In  favor  of  the  defendants 
for  the  property  Itself,  wholly  rebut  the 
idea  that  the  defendants  ever  intended  to 
make,  or  did  in  fact  make,  such  election. 
The  whole  purpose  of  the  suggestion  made 
by  the  defendants  looking  to  an  ascertain- 
ment of  the  balance  due  on  the  mortgage 
was  that  they  might  pay  such  balance,  and 
thereby  entitle  themselves  to  the  mortgaged 
property.  Their  claims  of  credit  for  theamount 
bid  at  the  sale  was  a  mistaken  one,  and 
should  not  have  been  allowed;  but  the  im- 
plication that  would  otherwise  have  resulted 
from  Its  interposition  and  allowance,  or  even 
from  its  interposition  alone,  that  their  pur- 
pose and  election  was  to  confirm  title  in  the 
purchasers  at  the  sale,  and  content  them- 
selves with  the  price  bid  thereat  by  way  of 
credit  on  a  debt  they  owed,  is  entirely  over- 
turned by  the  circumstances  under  which, 
and  the  purpose  for  which,  the  claim  was 
made.  They,  In  effect,  said  to  the  plain- 
tiffs in  the  detinue  suit:  "We  disaffirm  the 
sale  and  purchase  by  you  under  the  power, 
and,  that  sale  to  the  contrary  notwithstand- 
ing, we  now  claim  and  assert  the  right 
which  the  statute  gives  us  to  pay  the  bal- 
ance due  you  on  the  mortgage  debt  as  as- 
certained by  the  jury,  and  upon  such  pay- 
ment to  have  judgment  entered  in  our  favor 
for  the  mortgaged  property  now  in  your  pos- 
session, or  its  alternate  value  to  be  paid  us 
if  you  should  fail  to  return  the  property."  It  is 
impossible  to  evolve  an  election  to  ratify  the 
pale  out  of  this  attitude  and  proposition  of  the 
defendants  in  that  action.  On  the  contrary, 
their  position  was  an  implied,  and  the  sug- 
gestion they  made  to  the  court  was  an  ex- 
pressed, election  to  disaffirm  the  sale  under 
the  power,  and  to  take  the  property;  and  the 
fact  that  they  claimed  and  were  allowed 
a  credit  for  the  amount  bid  at  the  sale  ex- 
erts no  more  influence  against  the  right  to 
the  property  which  they  at  the  same  time 
asserted  than  had  they  claimed,  and  been 
|  allowed,  any  other  credit  to  which  they  were 
I  not  entitled.  The  complainant  is  not  en- 
!  titled  to  the  relief  prayed,  or  any  relief,  on 
the  facts  averred  in  his  bill. 

The  foregoing  opinion  presents  the  views 
of  the  CHIEF  JUSTICE  and  Justice  Mc- 
CLELLAN   in  this  case.  Justices  COLE- 
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MAX,  HEAD,  and  HAKALSON  reach  a  dif- 
ferent conclusion,  as  shown  in  the  opinion 
of  Justice  COLEMAN.  And,  in  consonance 
with  that  conclusion,  the  decree  of  the  chan- 
cery court  must  be  affirmed. 

COLEMAN,  J.  The  facts  are  sufficiently 
stated  in  the  opinion  of  Justice  McCLEL- 
LAX.  These  show  that  appellees,  Stough  et 
al..  as  mortgagees,  sued  in  detinue  to  re- 
cover certain  articles  of  personal  property 
which  were  conveyed  to  them  by  the  mort- 
gage. The  defendant  having  neglected  to 
give  bond  as  provided  In  section  2718  of  the 
Code  of  1886,  the  plaintiff  executed  the  nec- 
essary bond,  and  the  property  was.  delivered 
to  him.  Section  2718  reads  as  follows:  "If 
the  defendant  neglect  for  five  days  to  give 
such  bond,  the  property  sued  for  must  be 
delivered  to  the  plaintiff,  on  his  giving  bond 
with  sufficient  surety,  in  double  the  value  of 
the  property,  payable  to  the  defendant,  with 
condition  to  deliver  the  property  to  the  de- 
fendant thirty  days  after  judgment,  in  case 
he  fail  in  the  suit,  and  to  pay  damages  for 
the  detention  of  the  property  and  costs  of 
suit.  If  the  plaintiff  fail  to  give  such  bond 
for  five  days  after  the  expiration  of  the  time 
allowed  the  defendant,  the  property  must 
l«  returned  to  the  defendant  •  •  •"  Dur- 
ing the  pendency  of  the  detinue  suit,  and 
after  the  property  had  been  delivered  to  the 
plaintiff  in  pursuance  of  the  power  contain- 
ed in  the  mortgage,  the  plaintiff  sold  the 
personal  property  sued  for,  and  certain 
lands  which  were  embraced  In  the  mortgage. 
Sections  2720  and  2721  are  as  follows: 

"2720.  If  the  suit  is  by  a  mortgagee,  or 
by  his  assignee,  against  the  mortgagor,  or 
one  holding  under  blm,  the  defendant  may, 
upon  suggestion,  require  that  the  jury  ascer- 
tain the  amount  of  the  mortgage  debt,  and 
such  ascertainment  must  be  entered  on  the 
record  of  the  judgment,  and  the  court  must 
order  that  if  the  debt  so  ascertained,  inter- 
est and  costs  be  paid  within  thirty  days,  no 
execution  or  other  process  shall  issue  on  the 
judgment;  and,  on  payment  thereof  to  the 
plaintiff,  or  to  the  clerk  for  his  use,  the  clerk 
must,  on  the  face  of  the  record  of  the  Judg- 

— •♦.  indorse  the  fact  of  such  pavment; 
and,  after  such  payment,  the  plaintiff  shall 
be  deemed  the  unsuccessful  party  within  the 
meaning  of  the  succeeding  section. 

••272L  If  the  unsuccessful  party,  who  has 
given  bond  and  taken  the  property  into  pos- 
session, fails,  for  thirty  days  after  the  Judg- 
ment, to  deliver  the  property,  and  to  pay  the 
damages  assessed  for  the  detention  thereof, 
and  the  costs,  the  sheriff  must  upon  the  bond 
make  return  of  the  fact  of  such  failure;  and 
thereupon,  the  bond  has  the  force  and  effect 
of  a  judgment  on  which  execution  may  Issue 
against  any  or  all  the  obligors  thereon  for  the 
alternate  value  of  the  property  as  assessed 
by  the  Jury,  the  damages  assessed  for  its  de- 


tention, and  the  costs;  If  the  property  be  de- 
livered, and  the  damages  assessed  for  its  de- 
tention and  the  costs  be  not  paid,  the  sheriff 
upon  the  bond  must  make  return  of  the  fact 
and  execution  must  issue  against  any  tar  all 
of  the  obligors  for  such  damages  and  costs, 
or  for  either,  as  either  may  be  unpaid." 

When  the  detinue  suit  came  on  to  be  heard 
for  trial,  under  the  provisions  of  section  2720, 
upon  the  suggestion  of  the  defendant  the  jury 
were  required  to  ascertain  the  amount  of  the 
mortgage  debt;  and  upon  this  issue  the  de- 
fendant claimed,  as  a  payment  and  credit 
the  purchase  price  of  the  property  sold  by  the 
mortgagee,  and  upon  his  demand  the  purchase 
price  was  credited  on  the  mortgage  debt, 
thereby  reducing  it  to  $32.  The  defendant 
paid  the  $52  and  costs  to  the  clerk,  and,  the 
property  not  being  delivered  over  by  the 
obligee,  the  sheriff  indorsed  the  breach  of  the 
bond.  In  my  opinion,  the  court  did  not  err 
in  receiving  evidence  of  the  payment  made 
upon  the  mortgage  debt.  Parties,  by  mutual 
agreement  have  the  unqualified  right  to 
settle  disputed  claims  and  litigation  at  any 
time;  and,  where  there  is  neither  fraud 
nor  imposition,  the  parties  will  be  bound 
by  such  settlement.  Take  this  case.  If  the 
defendant  had  paid  the  plaintiff  in  money, 
during  the  pendency  of  the  detinue  suit, 
after  the  execution  of  the  forthcoming  bond 
by  plaintiff,  and  the  plaintiff  had  accepted 
the  money,  can  any  one  doubt  that  under 
a  plea  of  payment  puis  darrein  continuance, 
the  defendant  would  have  been  entitled  to  a 
credit  of  the  amount  paid  upon  the  mortgage 
debt?  What  would  have  been  the  conse- 
quence if  such  payment  had  not  been  allowed 
to  reduce  the  mortgage  debt?  Simply  that, 
although  the  plaintiff  had  been  paid,  the  mort- 
gage debt  would  have  been  ascertained  at  its 
full  amount  and  before  the  defendant  could 
have  claimed  a  restoration  of  the  mortgaged 
property  he  would  have  been  required  to  pay 
the  entire  debt  again.  To  have  so  ruled,  ha 
my  opinion,  would  have  constituted  reversible 
error.  That  the  payment  was  made  in  prop- 
erty, only  a  part  of  which  was  Included  in  the 
mortgage,  cannot  vary  the  rule.  I  do  not 
hold  that  the  plaintiff  had  the  legal  right  to 
sell  the  mortgaged  property,  after  having  ac- 
quired possession  of  it  by  the  execution  of  the 
forthcoming  bond.  That  question  will  be  re- 
ferred to  hereafter.  I  hold  that  the  payment 
In  property,  accepted  by  the  payee  at  an 
agreed  valuation,  stands  upon  the  same  foot- 
ing as  V.  the  payment  had  been  made  in  mon- 
ey, and  it  can  make  no  difference  that  a  por- 
tion of  the  property  was  the  subject-matter 
of  the  detinue  suit  The  defendant  was  en- 
titled to  show,  as  he  did  show,  that  the  mort- 
gage had  been  satisfied  in  whole  or  in  part 
according  to  the  facts,  and  to  such  extent 
have  the  mortgage  debt  reduced,  and  thereby 
relieve  his  property  of  the  mortgage  lien.  Un- 
der this  construction  of  the  statute,  each  par- 
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ty  will  be  protected  In  all  their  rights.  Any 
other  would  make  shipwreck  of  Justice.  The 
question  then,  Is,  did  the  parties  agree  that 
the  property  should  be  taken  by  the  mortga- 
gee in  payment,  pro  tanto,  of  the  mortgage 
debt?  I  am  of  opinion  that  the  principles  of 
law  which  determine  this  question  are  ele- 
mentary. No  person  will  be  permitted  to  sue 
another  for  money  had  and  received  to  his 
use,  which  Is  shown  to  be  proceeds  of  prop- 
erty of  the  plaintiff,  and,  after  having  recov- 
ered judgment  and  received  the  value  In  mon- 
ey, then  claim,  from  the  party  paying,  the 
property  also.  No  person  can  plead  payment 
or  set-off  to  a  demand,  and,  after  receiving 
the  benefit  of  such  payment  or  set-off,  main- 
tain an  action  upon  the  same  claim.  In  de- 
tinue, when  the  plaintiff  recovers  judgment 
for  the  property  or  its  alternate  value,  a  pay- 
ment by  the  defendant  of  the  alternate  value, 
and  Its  acceptance,  vest  the  title  to  tne  prop- 
erty in  the  defendant  A  party  may  waive 
a  tort,  and  sue  in  assumpsit.  This  Is  pre- 
cisely what  the  defeudant  has  done  In  this 
case.  By  claiming  and  receiving  a  credit  up- 
on the  mortgage  debt  of  the  full  value  of  the 
property,  and  which  was  assented  to  or  ac- 
quiesced in  by  the  plaintiff,  though  done  after 
the  execution  of  the  forthcoming  bond,  the 
parties  agreed  that  the  property  thus  paid  for 
should  belong  to  the  plaintiff,  and  the  judg- 
ment of  the  court  In  the  detinue  suit,  where 
the  payment  was  allowed,  is  conclusive  upon 
him  in  the  present  proceeding.  The  defend- 
ant himself,  in  the  detinue  suit,  for  whose 
protection  the  forthcoming  bond  was  requir- 
ed, by  the  sale  of  the  property  to  the  plaintiff, 
and  the  reception  of  the  value  thereof,  re- 
lieved the  obligor  from  complying  with  the 
conditions  of  the  bond.  It  seems  to  me  this 
conclusion  Is  uncontrovertible. 

It  Is  contended  that  the  trial  court  erred,  in 
the  detinue  suit,  in  allowing  the  credit  of  pay- 
ment to  the  defendant,  and  that  the  plaintiff's 
remedy  was  by  appeal  to  this  court.  It  has 
been  stated,  my  opinion  is,  the  court  did  not 
err,  and  that  It  would  have  been  error  not  to 
have  allowed  the  payment  as  a  credit  to  the 
defendant.  If  it  was  a  mistake  or  error, 
however,  the  defendant  cannot  reap  any  ad- 
vantage from  such  mistake  or  error.  The 
law  is  well  settled  that  a  party  who,  by  his 
plea  or  representation,  has  obtained  a  judg- 
ment to  his  advantage,  is  estopped  from  as- 
serting that  such  Judgment  was  erroneous  as 
to  the  party  against  whom  he  obtained  such 
advantage.  Hodges  v.  Winston.  95  Ala.  514, 
11  South.  200;  Caldwell  v.  Smith,  77  Ala.  157; 
Hill  v.  Huckabee,  70  Ala.  183,  and  authorities 
cited.  The  only  question,  then,  is  whether, 
in  the  detinue  suit,  the  defendant  claimed  as 
a  payment  the  value  of  the  property  sold  by 
the  plaintiff,  and  received  the  advantage  of 
such  sum  as  a  credit  upon  the  mortgage  debt. 
If  so.— and  the  fact  Is  admitted,— he  is  estop- 
ped, by  his  plea  and  the  judgment  thereon, 


from  enforcing  the  forthcoming  bond  which 
provided  for  the  return  of  the  same  property. 
A  defendant  to  a  detinue  suit,  brought  by  a 
mortgagee  who  has  taken  possession  of  the 
property,  under  a  forthcoming  bond,  after  he 
has  Interposed  a  successful  defense,  or  has 
paid  the  mortgage  debt  as  ascertained  by  the 
jury,  is  not  confined  to  the  summary  remedy 
given  by  statute  upon  the  bond.  This  rem- 
edy is  merely  cumulative.  The  defendant 
may,  If  he  sees  proper,  sue  upon  the  bond. 
Masterson  v.  Matthews,  00  Ala.  280;  Wood  v. 
Coinan,  50  Ala.  283.  Can  any  one  doubt  that 
If  the  defendant  in  the  detinue  suit  had  sued 
upon  the  bond,  for  its  breach,  the  plaintiff  in 
the  detinue  suit  had  a  perfect  defense?  A 
plea  averring  the  admitted  facts,  to  wit,  that 
after  the  execution  of  the  bond  the  defend- 
ant had  purchased  from  the  obligee  the  prop- 
erty, and  paid  him  for  It,  would  have  pre- 
sented a  conclusive  answer  to  such  suit  The 
rights  of  the  parties  cannot  be  changed  by  the 
character  of  the  remedy  pursued.  The  rem- 
edy adopted  may  not  always  be  the  proper 
one  to  enforce  or  protect  a  right,  but  the 
right  remains  the  same.  I  think  it  safe  to 
assert  that  if  the  defendant  could  not  main- 
tain a  suit  upon  the  bond,  for  a  breach,  he  is 
not  entitled  to  have  it  summarily  declared 
forfeited  for  a  breach,  and  have  an  execution 
thereon.  No  court  would  tolerate  an  attack 
by  the  mortgagor  of  the  sale  of  the  land,  after 
he  had,  with  full  knowledge,  claimed  and  re- 
ceived the  purchase  price  thereof;  and  the 
personal  property,  under  the  evidence,  is  sub- 
ject to  the  same  rule. 

The  facts  stated  In  the  bill  do  not  entitle 
the  complainant  to  relief  against  the  judg- 
ment In  the  detinue  suit  There  was  no 
fraud,  mistake,  or  ground  of  surprise  in  the 
detinue  suit  proper.  The  wrong  consisted  in 
the  demand  of  the  defendant  in  the  detinue 
suit  to  have  the  bond  returned  "Forfeited" 
after  the  determination  of  the  detinue  suit. 
Whether  the  clerk  of  the  court  or  the  sheriff 
knew  what  had  been  concluded  by  the  judg- 
ment In  the  detinue  suit,  or  not,  is  of  no  con- 
cern. The  defendant  in  that  suit,  In  law, 
was  bound  to  know,  and  did  know,  that  after 
the  execution  of  the  forthcoming  bond  he  had 
claimed  and  received  full  payment  for  the 
property,  and  thereby  discharged  the  obligors 
from  a  compliance  with  its  requirement  to 
have  it  forthcoming.  He  perpetrated  a  fraud 
and  a  grievous  wrong  In  having  the  bond  re- 
turned '•Forfeited,"  so  as  to  give  the  bond  the 
force  and  effect  of  a  judgment  In  his  favor, 
and  have  execution  issue  thereon.  This  Is 
the  fraud  that  the  facts  stated  in  complain- 
ants' bill  entitled  them  to  relief  against,  and. 
though  the  specific  relief  may  not  be  granted, 
the  general  prayer  for  relief  Is  sufficient. 

We  find  no  provision  in  the  statute  under 
which  the  complainants  could  find  redress  in  a 
court  of  law,  and  it  is  the  province  of  a  court 
of  equity  to  supply  the  defects  of  a  court  of 
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law,  to  prevent  irreparable  injury,  and  to  re- 
lieve against  judgments  obtained  by  fraud. 
In  my  opinion,  the  complainants  are  entitled 
to  relief. 


FLEMING  t.  STATE. 

(Supreme  Court  of  Alabama.    July  25,  1895.) 

Assault  with  Intent  to  Kill — Instructions  — 
Jurisdiction  or  Couxty  Court. 

L  Under  an  indictment  for  felonious  as- 
sault- defendant  may  be  convicted  of  an  assault 
and  battery  with  a  weapon:  and  a  request  to 
charge  that,  if  the  jury  were  not  satisfied  be- 
yond a  reasonable  doubt  that  defendant  was 
Kuiity  of  felonious  assault,  they  must  acquit, 
was  properly  refused. 

2.  A  request  to  charge  for  acquittal  if  the 
jury  hare  "any  doubt"  of  defendant's  guilt  was 
properly  refused,  since  to  authorize  an  acquittal, 
the  jury  must  have  a  reasonable  doubt. 

a  Acts  1880-81,  p.  295,  conferring  juris- 
diction on  the  county  court  of  Wilcox  county 
to  try  misdemeanors,  and  providing  for  a  trans- 
fer and  return  to  that  court  of  indictments  for 
misdemeanors,  does  not  apply  to  indictments 
for  felonies,  which  are  triable  only  in  the  circuit 
courts. 

Appeal  from  circuit  court,  Wilcox  county; 
John  Moore,  Judge. 

Sam  Fleming  was  convicted  of  assault  and 
battery  with  a  weapon,  and  appeals.  Af- 
firmed. 

On  the  trial  of  the  case,  as  is  shown  by  the 
bill  of  exceptions,  there  was  evidence  Intro- 
duced tending  to  show  that  the  defendant  cut 
William  Harris  with  a  knife.  Upon  the  in- 
troduction of  all  the  testimony,  the  defendant 
asked  the  court  to  give  to  the  Jury  the  follow- 
ing written  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them  as 
asked:  (2)  "Unless  the  jury  believe  from  the 
evidence,  beyond  every  reasonable  doubt,  that 
the  defendant  assaulted  William  Harris  with 
the  intent  to  murder  him,  then  the  jury  can- 
not convict  the  defendant."  (3)  "If,  after 
hearing  all  the  evidence,  the  jury  have  a  rea- 
sonable doubt  as  to  whether  the  defendant  as- 
saulted William  Harris  with  the  intent  to  get 
money  from  him,  or  with  the  Intent  to  murder 
him,  then  the  jury  cannot  convict  the  defend- 
ant" (4)  "If,  after  hearing  all  the  evidence, 
the  jury  are  in  doubt  as  to  whether  the  de- 
fendant assaulted  William  Harris,  with  the 
Intent  to  get  money  from  him,  or  with  the  in- 
tent to  murder  him,  then  the  jury  cannot 
convict  the  defendant  of  an  assault  with  in- 
tent to  murder."  Upon  the  return  of  the 
verdict  finding  the  defendant  guilty  of  an 
assault  and  battery  with  a  weapon,  the  de- 
fendant moved  the  court  in  arrest  of  judg- 
ment, on  the  ground  that  the  verd'.ct  of  the 
jury  finding  the  defendant  guilty  of  the  as- 
sault and  battery  with  a  weapon  was  a  nul- 
lity, because  the  offense  of  which  the  defend- 
ant was  found  guilty  was  a  misdemeanor, 
and  the  circuit  court  of  Wilcox  county  had 
no  Jurisdiction  for  trying  misdemeanors,  as 
shown  by  the  act  of  the  general  assembly 


approved  February  23,  1881  (Acts  1880-81,  p. 
295).  This  motion  was  overruled,  and  the 
defendant  duly  excepted. 

Peter  M.  Horn,  for  appellant  Wm.  C. 
Pitta,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  indict- 
ed for  a  felonious  assault,  and  convicted  of 
an  assault  and  battery  with  a  weapon.  The 
only  exception  arises  from  the  refusal  of  the 
court  to  charge  the  jury  as  requested  by  the 
defendant,  and  overruling  a  motion  In  arrest 
of  judgment. 

The  second  and  third  charges  requested  de- 
manded an  entire  acquittal  unless  the  jury 
were  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  was  guilty  of  a  felonious 
assault  The  lesser  charge  was  Included  in 
the  greater,  and,  although  the  jury  may  not 
have  believed  the  defendant  was  guilty  of 
the  specific  intent  to  murder,  the  indictment 
authorized  a  conviction  of  an  assault  and  bat- 
tery with  a  weapon.  This  has  been  often 
decided.  The  fourth  charge  requested  Is 
faulty  in  that  it  predicates  the  right  to  an 
acquittal  if  the  Jury  have  any  doubt  of  his 
guilt.  The  law  requires  the  jury  to  be  sat- 
isfied beyond  a  reasonable  doubt  but  does 
not  demand  an  acquittal  if  there  is  any 
doubt. 

The  motion  In  arrest  of  judgment  Is  with- 
out merit.  The  defendant  was  Indicted  for 
a  felony,  and  could  only  be  tried  In  the  cir- 
cuit court.  The  act  of  February  23, 1881  (Acts 
1880-81,  p.  295),  confers  jurisdiction  upon 
the  county  court  of  Wilcox  county  to  try  mis- 
demeanors, and  provides  for  the  transfer  and 
return  to  that  court  of  indictments  for  mis- 
demeanors. The  act  has  no  operation  upon 
indictments  for  felonies.  Affirmed. 


O'DONOHUE  v.  HOLMES. 
(Supreme  Court  of  Alabama.    July  31.  1895.) 
Forcible  Estrt  ano  Dbtainek— Evidence. 

1.  In  an  action  of  unlawful  detainer,  there 
is  no  error  in  denying  plaintiffs  offer  to  give  in 
evidence  a  deed  conveying  the  property  to  him. 

2.  Where  the  only  evidence  of  previous 
actual  possession  on  the  part  of  plaintiff  in  an 
action  of  unlawful  detainer  is  that  his  ngent 
had  gone  on  the  property  (a  vacant  uninclosed 
lot)  about  once  a  week  for  some  months  prior 
to  an  inclosure  of  it  by  defendant  and  on  sev- 
eral occasions  had  shown  the  property  to  dif- 
ferent parties,  to  whom  he  had  offered  to  sell 
it,  as  belonging  to  plaintiff,  there  is  no  error  in 
charging  affirmatively  for  defendant. 

Appeal  from  circuit  court,  Mobile  county; 
John  R.  Tyson,  Judge. 

Action  of  unlawful  detainer  by  Dennis 
O'Donohue  against  Henry  Holmes.  There 
was  judgment  for  defendant,  auu  pluu.iul 
appeals.  Affirmed. 

Francis  Kiernan,  a  witness  for  the  plain- 
tiff, testified  that  he  was  the  agent  of  th« 
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plaintiff,  O'Donohue,  and  employed  by  the 
plaintiff,  and  asked,  to  take  charge  and  pos- 
session of  the  land  involved  In  controversy, 
for  the  purpose  of  selling  It;  that  as  such 
agent  be  (Kiernan)  took  possession  of  said 
lot  of  land  in  the  latter  part  of  1892;  that  he 
continued  in  possession  of  said  lot,  by  going 
on  It,  claiming  it  as  O'Donohue's  property, 
up  to  1803,  when  the  defendant  took  pos- 
session of  said  lot  and  put  a  fence  around  it; 
that  during  the  time  from  the  latter  part  of 
1892  to  November,  1893,  be  went  upon  the 
said  lot  once  or  twice  a  week,  and  offered  to 
sell  It  to  several  persons  during  that  time. 
He  testified  that  there  were  no  apparent  evi- 
dences of  possession  on  said  land,  and  that  It 
was  a  vac-ant  lot  until  the  d"fendant  put  the 
fence  around  it  The  plaintiff  offered  In  evi- 
dence a  deed  conveying  to  him  (O'Donohue) 
the  said  lot,  and  upon  offering  this  deed  In 
evidence  the  plaintiff's  attorney  said  to  the 
court  that  he  offered  It,  not  to  show  title  in 
plaintiff,  but  merely  to  show  that  plaintiff 
had  received  a  deed  to  said  land.  The  de- 
fendant objected  to  the  introduction  of  said 
deed  In  evidence,  and  the  court  sustained  the 
objection,  and  excluded  It,  and  to  this  ruling 
the  plaintiff  duly  excepted.  There  was  no 
evidence  introduced  on  the  part  of  the  defend- 
ant. The  court,  at  the  request  of  the  defend- 
ant, gave  the  general  affirmative  charge  in 
his  behalf,  and  to  the  giving  of  this  charge 
the  plaintiff  duly  excepted.  There  was  judg- 
ment for  the  defendant.  The  plaintiff  ap- 
peals, and  assigns  as  error  the  rulings  of  the 
court  in  excluding  the  deed  of  the  plaintiff 
from  evidence,  and  the  giving  of  the  general 
affirmative  charge  for  the  defendant 

Smith  &  Gaynor  and  Guy  C.  Sibley,  fox 
appellant.  Robt.  T.  Ervln,  for  appellee. 

COLEMAN,  J.  The  appellant  sued  the  de- 
fendant in  an  action  of  unlawful  detainer,  to 
recover  possession  of  a  vacant  lot.  In  this 
action  there  can  be  no  Inquiry  into  the  merits 
of  the  title.  Code  1886,  f  3389.  Consequent- 
ly, the  court  did  not  err  in  excluding  the. 
deed  offered  In  evidence  by  the  plaintiff. 
The  only  question  for  consideration  Is  wheth- 
er plaintiff  offered  any  evidence  tending  to 
show  such  previous  actual  possession  as 
must  have  existed  to  maintain  the  action  of 
unlawful  detainer.  The  only  evidence  is 
that  an  agent  of  the  plaintiff  went  upon  the 
vacant,  unlnclosed  lot  about  once  a  week  for 
some  mouths  prior  to  its  inclosure  by  the  de- 
fendant, and  on  several  occasions  showed  the 
lot  to  different  parties,  to  whom  he  offered 
to  sell  It  as  the  property  of  the  plaintiff. 
There  were  no  notices  upon  the  lot  nor  any 
sign,  evidencing  actual  possession  of,  or 
claim  by,  the  plaintiff  or  other  person  to  the 
lot  The  possession  of  the  plaintiff  by  his 
agent,  as  shown  in  the  record,  however  long 
continued,  could  never  ripen  into  a  legal  title 
on  the  ground  of  an  adverse,  actual,  hostile 


possession  against  the  true  owner.  And  to  sup- 
port the  action  of  unlawful  detainer,  where 
the  entry  was  peaceable,  as  provided  in  the 
Code,  |  3380,  as  there  was  no  such  relation 
between  the  parties  as  prohibited  the  de- 
fendant from  controverting  the  plaintiff's 
previous  possession,  the  plaintiff  must  show 
more  than  a  mere  previous  constructive  pos- 
session. He  must  show  such  actual  posses- 
sion as  that,  if  continued  for  the  necessary 
period,  the  possession  would  vest  in  him  a 
legal  title  against  the  true  owner,  if  there 
was  such  title  outstanding.  When  the  plain- 
tiff cannot  show  such  actual  possession,  his 
remedy  is  in  ejectment,  and  not  in  unlawfu! 
detainer.  The  court  did  not  err  in  giving  the 
affirmative  charge  for  the  defendant  Af- 
firmed. 


MURPHREE  v.  SENN  et  si 

(Supreme  Court  of  Alabama.    July  31,  189.">.> 

Wills— Mental  Capacity  —  Evidence  —  Bckdex 
of  Paoor. 

1.  Where  testatrix  left  her  estate  to  a  per- 
son who  was  not  related  to  her,  and  named 
the  father  of  the  legatee  as  executor,  the  fact 
that  the  executor  was  a  wealthy  man  is  irrele- 
vant to  the  issue  of  the  testamentary  capacity 
of  testatrix. 

2.  On  an  issue  as  to  the  testamentary  ca- 
pacity of  testatrix,  an  unsigned  and  undated  let- 
ter to  the  executor,  found  among  her  papers 
after  her  death,  is  not  admissible. 

3.  Where  witnesses'  acquaintance  and  op- 
portunity for  observation  was  only  during  one 
year,  they  cannot  give  their  opinion  as  to  the 
mental  capacity  of  the  testatrix  without  stating 
the  facte  on  which  the  opinion  is  passed. 

4.  If  it  is  shown  that  a  testator  was  insan- 
at  any  time  prior  to  the  making  of  the  will 
this  fact  will  not  support  the  presumption  tb*» 
the  insanity  continued  to  the  making  of  th- 
wlil.  unless  it  Is  shown  that  it  was  habitual  and 
fixed. 

5.  The  contestants  must  show  the  mental 

incapacity  of  the  testator,  before  the  proponent 
can  be  called  on  to  show  that  the  will  wa*> 
made  in  a  lucid  interval. 

Appeal  from  probate  court,  Pike  county. 
W.  J.  HUllard.  Judge. 

J.  K.  Murphree,  as  executor,  propounded 
the  will  of  Savannah  Shofner  for  probate 
L.  A.  Senn  and  others  filed  their  contest  of 
the  probate  of  said  will,  and  from  a  judg- 
ment in  favor  of  the  contestants  the  pro- 
ponent appeals.  Reversed. 

Savannah  Shofner  died  in  Pike  county, 
Ala.,  February  21,  1895,  and  left  surviving 
her  two  sisters  and  one  brother,  viz.,  L.  A. 
Senn,  the  wife  of  N.  W.  Senn  of  Pike  coun- 
ty, Ala.,  E.  A.  Teer,  the  wife  of  William 
Teer,  and  William  Shofner,  the  latter-named 
sister  and  brother  living  in  Texas.  Prior  to 
her  death.  Savannah  Shofner  executed  her 
last  will  and  testament  on  December  16. 
1891,  in  which  she  bequeathed  and  devised 
her  household  and  kitchen  furniture  to  her 
;  sister,  L.  A.  Senn,  and  the  rest  of  her  prop- 
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erty.  real  and  personal,  the  bequeathed  and 

devised  to  Jake  Murphree,  the  son  of  J.  K. 
Murpbree,  and  nominated  J.  K.  Murphree 
her  executor  without  bond.  On  March  5, 
1896,  J.  K.  Murphree  propounded  the  said 
will  for  probate  in  the  probate  court  of  Pike 
county.  On  April  1,  1895,  I*  A.  Senn,  B.  A. 
Teer,  and  William  Sbofner,  heirs  at  law  of 
said  testatrix,  filed  their  contest  of  the  pro- 
bate of  said  will,  on  the  grounds,  (1)  want 
of  testamentary  capacity  in  the  testatrix, 
and  (2)  fraud  and  undue  influence  in  the  pro- 
curement of  the  execution  of  said  will  by  the 
testatrix.  Under  the  opinion  of  this  case, 
it  Is  deemed  unnecessary  to  set  out  in  detail 
the  evidence  adduced  on  the  hearing  of  this 
contest  Upon  the  introduction  of  all  the 
evidence,  the  proponent  asked  the  court  to 
give  to  the  jury  the  -following  written  charge: 
"If  the  jury  believe  all  the  evidence  they 
should  find  for  the  proponent"  The  court 
refused  to  give  this  charge,  and  the  pro- 
ponent duly  excepted;  and  also  separately 
excepted  to  the  court's  giving,  at  the  request 
of  the  contestant  the  following  written 
charges:  (1)  "If  the  jury  believe  from  the 
evidence  that  the  testatrix  was  addicted  to 
spells  or  attacks  such  as  to  Impair  her  mind, 
and  there  were  Intermissions  of  such  spells 
or  attacks,  during  which  intermission  she 
was  able  to  work  and  transact  business,  yet 
there  must  have  been  more  than  mere  inter- 
missions—there must  have  been  lucid  inter- 
vals such  as  to  enable  her  to  understand  the 
nature  of  the  will,  the  nature  and  character  of 
her  estate,  and  the  character  and  conditions 
in  life  of  the  devisees,  or  it  is  the  duty  of  the 
jury  to  find  for  the  contestants."  (2)  "If 
the  Jury  believe  from  the  evidence,  that  the 
testatrix  had  brothers  and  sisters  who  were 
poor,  and  that  Jake  Murphree,  the  bene- 
ficiary of  the  will,  is  a  young  son  of  J.  K. 
Murphree.  and  not  related  to  her,  and  that 
his  father  Is  wealthy,  this  Is  a  circum- 
stance to  which  the  jury  should  look  In  de- 
termining whether  there  was  undue  Influence 
exercised  over  the  mind  of  testatrix  in  mak- 
ing her  will,  and  as  to  whether  there  was 
fraud  in  the  light  of  all  the  other  evidence 
in  procuring  the  execution  of  the  will."  (4) 
"If  the  Jury  believe  from  the  evidence  there 
was  undue  influence  used  over  testatrix  In 
making  the  will  in  question,  or  that  there 
was  fraud  practiced  on  her  in  the  procure- 
ment of  its  execution,  or  that  she  was  men- 
tally Incapacitated  to  make  It  either  of 
which  would  be  sufficient  to  invalidate  It, 
then  it  would  be  the  duty  of  the  Jury  to  find 
for  the  contestants."  (5)  "If  It  is  shown  by 
the  evidence  that  the  testatrix  was  afflicted 
with  permanent  insanity  before  making  of 
the  will,  then  the  burden  is  shifted  to  the 
proponent  and  he  must  prove  that  the  tes- 
tatrix was  mentally  capacitated  to  make 
the  will  at  the  time  It  was  made,  and  If 
this  Is  not  so  proven  by  proponent  It  is  the 
duty  of  the  Jury  to  find  for  contestants."  (6) 
"It  Is  the  duty  of  the  jury  to  determine  from 


the  evidence  in  the  case  whether  there  i» 
undue  Influence  In  the  procurement  of  the 
execution  of  the  will,  and  it  is  not  within* 
the  province  of  the  court  to  say  what  the 
testimony  proves;  and  it  is  not  necessary  for 
any  facts,  other  than  those  which  produce 
reasonable  satisfaction  of  the  fact  that  un- 
due influence  was  practiced  by  some  one  In 
the  procurement  of  the  execution  of  the 
wllL"  There  was  judgment  for  the  contest- 
ants. The  proponent  appeals,  and  assigns  a» 
error  the  refusal  of  the  court  to  give  the 
general  affirmative  charge  requested  by  him, 
and  the  giving  of  the  charges  asked  by  the 
contestants. 

Worthy  &  Foster  and  A.  A.  Wiley,  for  ap- 
pellant D.  A.  Baker  and  W.  L.  Parks,  for 
appellees. 

HARALSON,  J.  The  will  of  the  testatrix 
was  contested  by  her  brother  and  two  sister* 
on  the  grounds,  "that  at  the  time  It  Is  al- 
leged she  executed  said  will,  she  was  want- 
ing in  testamentary  capacity,"  and  "that 
fraud  and  undue  influence  were  brought  to 
bear  upon  the  said  Savannah  Shofner,  In  the 
procurement  of  the  execution  of  said  In- 
strument" The  execution  of  the  will  was 
duly  proved  by  its  two  subscribing  wit- 
nesses, one  offered  by  the  proponent  and 
the  other  by  the  contestants,  who  show  that 
it  was  executed  freely  and  voluntarily.  We 
have  carefully  examined  the  evidence  in  the 
transcript.  It  would  serve  no  good  purpose 
to  review  it  It  is  practically  without  con- 
flict and  shows,  with  all  reasonable  cer- 
tainty, that  neither  of  the  grounds,  on  which 
the  will  was  contested,  had  any  foundation 
in  fact;  but  It  does  satisfactorily  appear; 
that  the  testatrix  had  enough  testamentary- 
capacity,  and  made  her  will,  disposing  of 
her  property,  according  to  her  own  desires, 
and  without  any  undue  influence. 

If  this  case  is  to  be  tried  again,  it  should 
be  disencumbered  of  much  illegal  evidence 
that  was  admitted  on  the  other  trial,  some 
of  it  so  far  as  appears,  without  objection. 
That  J.  K.  Murphree,  the  father  of  the  dev- 
isee and  legatee,  was  a  rich  man,  had  noth- 
ing to  do  with  the  issues.  The  unsigned  and 
undated  letter,  found  after  her  death  among 
her  papers,  purporting  to  have  been  written 
by  testatrix  to  J.  K.  Murphree,  was  not  com- 
petent to  go  to  the  jury;  nor  was  the  ac- 
quaintanceship of  Mrs.  L.  A.  Senn  and  F. 
B.  Llgnoskki  shown  to  have  been  so  long  and 
Intimate  with  the  testator,  as  to  authorise 
them  to  give  their  opinion  of  testatrix's 
mental  capacity,  without  stating  the  facts 
upon  which  they  based  their  opinions.  The 
first  named  lived  In  Texas,  and  testified  that 
while  on  a  visit  to  her  sister  (the  testatrix) 
in  1870  or  1871,  "she  acted  like  a  crazy  wo- 
man;" and  the  other,  who  lived  in  the  same 
house  with  her,  In  1890  or  1891,  stated  that 
he  saw  her  "act  strangely."  Our  late  case 
of  Burney  v.  Torrey,  100  Ala.  157,  14  South. 
685,  lays  down  the  rules  on  this  subject  so* 
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clearly,  as  to  be  a  sufficient  guide  to  the 
court  on  another  trial,  If  had.  It  may  be 
stated  further,  that  if  it  were  shown  from 
the  facts  stated,  that  so  far  back  as  1870  or 
1871,  testatrix  acted,  on  one  occasion,  like 
she  was  temporarily  crazy,  that  fact  would 
not  even  tend  to  show  that  she  was  without 
testamentary  capacity  in  December,  1891, 
when  she  executed  her  will,  unless  such 
mental  aberration  were  shown  to  have  had 
some  connection  with  her  condition  at  the 
latter  date,  by  proof  of  intervening  periods 
of  mental  disturbance.  The  Inquiry  In  such 
eases  is  directed  to  the  mental  capacity  of 
the  party  at  the  time  of  the  execution  of  the 
will.  That  was  the  issue  on  that  point,  ten- 
dered by  contestants,  In  their  allegation  that 
testatrix  was  then  mentally  Incapable  of 
executing  the  will;  and  the  burden  was  on 
them  to  establish  that  fact,  to  the  satisfac- 
tion of  the  Jury.  There  was  no  evidence 
outside  of  that  referred  to,  given  by  these 
two  witnesses,  that  tended  to  support  this 
allegation,  and  that  was  not  pertinent  Gen- 
erally, without  more,  in  the  case  of  a  per- 
son shown  to  have  been  of  continuous,  ex- 
ceptional testamentary  capacity,  the  fact 
that  she  was  temporarily  beside  herself  20 
years  previously,  would  not  show  that  she 
continued  to  be  or  was  deranged,  when  she 
made  her  will.  If  it  were  shown  that  a  tes- 
tator was  insane  at  any  time  prior  to  the 
making  of  the  will,  this  fact  would  not  sup- 
port the  presumption,  that  the  insanity  con- 
tinued to  the  making  of  the  will,  unless  it 
were  also  shown,  that  the  Insanity  was 
habitual  and  fixed.  The  burden  was  on  con- 
testants to  establish  such  incapacity  before 
the  proponent  could  be  called  on  to  show, 
that  the  will  was  made  in  a  lucid  Interval. 
Johnson  v.  Armstrong,  07  Ala,  731,  12  South. 
72;  Henry  v.  Hall  (Ala.)  17  South.  187; 
O'Donnell  v.  Rodiger,  76  Ala.  222. 

The  general  charge  as  requested  by  the 
proponent  should  have  been  given,  and  the 
charges  asked  and  given  for  contestants 
should  have  been  refused.  Reversed  and  re- 
manded. 


POSTAL  TELEGRAPH  CABLE  CO.  v. 
LE  NOIR. 

(Supreme  Court  of  Alabama.    July  31,  1895.) 

Telegraph  Companies— Conbtkcction  or  Line— 
Cutting  Timbek— Principal  and  Agent 
—Evidence  or  Aoency. 

1.  In  an  action  against  a  telegraph  com- 
pany to  recover  for  the  wrongful  cutting  by  it 
of  timber  on  plaintiffs  land,  it  was  error  to 
permit  a  witness  to  testify  that  at  the  time  the 
line  was  being  constructed  the  foreman  in 
charge  of  the  work  had  stated  to  him  that  it 
was  being  constructed  for  defendant. 

2.  However  defective  and  insufficient  a 
special  plea  may.be,  if  issue  is  taken  there- 
on, evidence  must  be  received  upon  it,  and  it 
must  be  submitted  to  the  jury. 

3.  In  an  action  against  a  telegraph  com- 
pany to  recover  the  statutory  penalty  (Code.  8 
3296)  for  willfully  and  knowingly  cutting  tim- 
ber on  the  lands  of  plaintiff  without  his  con- 


sent, defendant  should  be  allowed  to  show  that 
the  trees  in  question  were  cut  under  the  hon- 
est impression,  on  the  part  of  its  agents,  that 
they  were  on  land  whose  owners  had  given 
them  permission  to  cat  timber. 

Appeal  from  circuit  court,  Washington 
county;  James  T.  Jones,  Judge. 

Action  by  Mellnda  L.  Le  Notr  against  the 
Postal  Telegraph  Cable  Company  to  recover 
the  statutory  penalty  for  cutting  down  trees 
from  the  lands  of  plaintiff  without  her  con- 
sent There  was  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed. 

The  defendant  pleaded  the  general  issue 
and  the  following  special  pleas:  "(2)  For  fur- 
ther answer  to  the  complaint  the  defendant 
says  It  is,  and  was  at  the  time  of  the  alleged 
cutting,  a  corporation  constructing  a  line  of 
telegraph  wires  across  the  land  from  which 
the  timber  is  alleged  to  have  been  cut,  and 
cut  said  timber  on  the  margin  of  a  public  or 
post  road  or  public  highway,  along  which 
said  telegraph  line  was  constructed.    (3)  For 
further  answer  to  the  complaint  the  defend- 
ant says  that  its  agents,  employes,  and  serv- 
ants were  not  authorised  by  it  to  do  the  acts 
complained  of  In  said  complaint,  as  therein 
1  set  forth."    Issue  was  joined  upon  these 
>  pleas,  and  upon  the  trial  of  the  cause,  as  Is 
shown  by  the  bill  of  exceptions,  the  plaintiff 
|  Introduced  evidence  showing  that  she  held 
!  the  legal  title  to  the  lands  upon  which  the 
trees  alleged  to  have  been  cut  were  growing. 
The  plaintiff,  as  a  witness  In  her  own  behalf, 
testified  as  to  the  number  of  trees  that  had 
been  cut,  and  that  she  had  not  given  the  de- 
fendant permission  to  cut  them,  nor  had  she 
authorized  any  one  else  to  give  permission; 
"that  she  did  not  see  the  agent  or  servants  of 
i  the  defendant  cut  the  trees  or  saplings,  nor 
I  did  she  know  when  it  was  done,  except  that 
I  It  was  done  in  the  summer  of  the  year  1893." 
!  The  plaintiff  introduced  one  John  A.  Green 
!  as  a  witness,  who  testified  that,  at  the  time 
that  the  telegraph  line  was  erecting  its  line 
on  the  land,  he  saw  a  gang  of  men  cutting 
down  the  trees  and  saplings  for  which  this 
suit  was  brought,  and  asked  one  of  them 
what  line  of  telegraph  it  was.    The  witness 
was  then  asked  by  the  plaintiff,  "What  reply 
did  the  man  so  addressed  make  to  the  ques- 
tion as  to  what  telegraph  line  he  was  erect- 
ing?"  The  defendant  objected  to  tills  ques- 
!  tlon  because  it  called  for  hearsay  evidence. 
,  nnd  matters  Irrelevant  and  Immaterial  to  the 
issue.    The  court  overruled  the  objection,  and 
I  the  defendant  duly  excepted.    The  witness 
then  answered  that  one  of  the  gang  answered 
that  it  was  the  Postal  Telegraph  Company. 
The  defendant  moved  the  court  to  exclude 
this  answer  upon  the  ground  stated  to  the  ob- 
jection to  the  question,  but  the  court  over- 
ruled the  motion,  and  the  defendant  duly  ex- 
cepted.   The  defendant  Introduced  as  a  wit- 
ness in  its  behalf  one  J.  L.  Grantham,  who 
testified  that  he  was  the  foreman  of  the  de- 
fendant at  the  time  of  the  construction  of  its 
line  along  the  route  through  the  land  alleged 
to  belong  to  the  plaintiff;  that  his  instruc- 
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tiona  from  the  company  were  not  to  construct 
its  telegraph  line  over  the  lands  of  any  person 
without  first  obtaining  the  consent  of  the 
owner  thereof;  that  the  Instructions  of  the 
company  to  him,  and  to  each  of  its  employes 
in  the  construction  of  Its  line,  were  not  to  cut 
away  trees  or  saplings  from  the  lands  of  any 
person  without  first  obtaining  the  consent  of 
the  owner  or  owners  thereof.  This  witness 
was  then  asked  by  the  defendant  "If  he  did 
not  get  permission  from  S.  P.  Gray  and  oth- 
ers to  construct  the  line  of  telegraph  across 
their  lands,  and  to  cut  down  such  trees  and 
saplings  as  might  be  necessary  for  such  pur- 
poser*  The  plaintiff  objected  to  this  ques- 
tion on  the  grounds  that  the  permission  to  go 
on  the  lands  of  others  would  not  justify  tres- 
passing upon  the  lands  of  plaintiff.  The  bill 
of  exceptions  recites:  "Counsel  for  the  de- 
fendant then  and  there  stated  to  the  court 
that  he  expected  to  prove  by  such  witness 
that  he  (witness)  had  obtained  permission 
from  the  said  Gray  to  go  upon  his  lands  and 
construct  defendant's  line  thereon,  and  that 
the  said  witness  had  understood  and  believed, 
at  the  time  that  he  was  constructing  said  line 
on  the  land  of  the  plaintiff,  that  he  was  in 
fact  constructing  the  line  over  the  lands  of 
the  said  Gray.  The  court  sustained  the  ob- 
jection of  the  plaintiff,  stating  that  the  facts 
stated  by  the  defendant's  attorney  were  not 
oroven.  and  constituted  no  defense,  and  to 
this  ruling  of  the  court  the  defendant  then 
and  there  excepted."  This  was  substantially 
all  the  evidence  in  the  case.  There  were  ma- 
ny charges  asked  by  the  defendant,  but  it  Is 
deemed  unnecessary  to  set  them  out  In  detail. 
There  was  judgment  for  the  plaintiff,  and  de- 
fendant appeals,  and  assigns  as  error  the  rul- 
ing of  the  court  upon  the  evidence,  and  the 
refusal  of  the  court  to  give  the  charges  re- 
quested by  the  defendant. 

Gregory  L.  &  H.  T.  Smith,  for  appellant 
J.  R.  &  Chas.  W.  Tompkins,  for  appellee. 

HEAD,  J.  This  is  an  action  of  debt  brought 
by  the  appellee  against  the  appellant  to  re- 
cover the  statutory  penalty  for  willfully  and 
knowingly  cutting  down  certain  trees  on  the 
lands  of  the  plaintiff  without  her  consent. 
Code,  ft  3296.  The  bill  of  exceptions  contains 
a  very  meager  statement  of  facts,  but  it  pur- 
ports, nevertheless,  to  contain  all  the  evi- 
dence. It  was  not  shown  by  any  positive 
testimony  at  what  time,  or  by  whom,  the 
trees  in  question  were  cut.  It  appears  from 
the  testimony  of  Mrs.  Le  Noir,  that  they  were 
cat  some  time  in  the  summer  of  1893,  and 
from  the  testimony  of  another  witness  that  at 
the  time  of  the  cutting  a  telegraph  line  was 
being  erected  over  plaintiff's  land.  This  wit- 
ness testified  "that,  at  the  time  the  telegraph 
line  was  erected  on  the  land  of  the  plaintiff, 
be  saw  a  gang  of  men  cutting  down  the  trees 
and  saplings  for  which  this  suit  was  brought, 
and  asked  one  of  them  what  line  of  telegraph 
rt  was."  The  witness  was  then  asked  by  the 
plaintiff,  against  defendant's  objection,  what 


reply  was  made  to  the  question.  The  court 
overruled  the  objection,  and  the  witness  said 
that  "one  of  the  gang  answered  that  It  was 
the  Postal  Telegraph  Company."  In  this  rul- 
ing there  is  manifest  error.  The  declaration 
was  not  admissible  as  a  part  of  the  res  ges- 
tae, nor  was  it  competent  as  the  declaration 
of  an  agent  made  In  the  course  of  his  agency. 
There  was  no  independent  proof  of  the 
agency  or  authority  of  the  person  who  made 
the  statement,  and  without  such  proof  his 
declaration  was  inadmissible.  The  rule  1b  well 
settled,  that  the  declarations  or  conduct  of  one 
professing  to  act  as  the  agent  of  another  can- 
not be  received  as  evidence  against  the  prin 
clpal  without  independent  proof  of  his  au- 
thority. Home  Protection,  etc.,  v.  Whidden 
(Ala.)  15  South. 567;  Bulst  v.  Gulce. 96  Ala.  255, 
11  South  280;  Insurance  Co.  v.  Peacock,  67 
Ala.  253;  Galbreath  v.  Cole,  61  Ala.  139. 
With  this  declaration  excluded,  there  is  ab- 
solutely nothing  in  the  testimony  to  connect 
the  defendant  with  the  cutting  of  the  trees 
in  question,  unless  it  be  the  single  fact  that 
the  company  which  owned  the  line  of  tele- 
graph wires  across  the  land  of  Mrs.  Le  Nolr 
was  the  Postal  Telegraph  Cable  Company.  It 
is  apparent,  therefore,  that  the  giving  of  the 
affirmative  charge  for  the  plaintiff  was  error, 
for  which  the  judgment  must  be  reversed. 

As  the  cause  is  to  be  remanded,  we  will 
state  the  principles  which  control  the  case, 
and  which  will  dispose  of  all  the  questions 
that  are  likely  to  arise  on  another  trial.  It 
should  be  remarked,  In  the  first  place,  that, 
however  defective  and  insufficient  the  second 
and  third  pleas  may  have  been,  if  issue  was 
taken  thereon,  and  the  averments  of  either 
plea  were  proven,  the  defendant  was  entitled 
to  a  verdict  As  was  said  in  McKinnon  v. 
Lessley.  89  Ala.  625,  8  South.  9,  "The  doc- 
trine is  too  well  settled,  and  has  been  too 
long  established  in  this  court,  to  be  now  ques- 
tioned, that,  if  the  parties  made  up  a  false  is- 
sue, evidence  must  be  received  upon  it  and 
it  must  be  submitted  to  the  jury."  On  the 
trial  in  the  lower  court  there  was  evidence 
tending  to  establish  the  truth  of  the  third 
plea,  and  it  should  have  been  left  to  the  jury 
to  say  whether  it  was  proven  to  their  reason- 
able satisfaction.  The  defendant  should  be 
allowed  to  show,  If  It  can,  that  the  trees  In 
question  were  cut  under  the  honest  impres- 
sion on  the  part  of  its  agents  or  servants 
that  they  were  on  the  land  of  Gray,  or  other 
parties  who  had  given  them  permission  to  cut 
down  on  their  lands  such  trees  as  might  be 
necessary  for  the  proper  construction  of  the 
telegraph  line.  The  statute  under  which  this 
action  is  brought,  being  highly  penal,  must 
be  strictly  construed.  Grooms  v.  Hannon,  59 
Ala.  510;  Russell  v.  Irby,  13  Ala.  131;  Bet- 
tis  v.  Taylor,  8  Port.  (Ala.)  564.  In  the  case 
of  Russell  v.  Irby,  13  Ala.  131,  which  has 
been  many  times  cited  In  the  subsequent  de- 
cisions of  this  court  it  was  held  that  the  stat- 
ute does  not  extend  to  a  case  where,  by  mis- 
take, the  party  goes  beyond  his  own  bound- 
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ary,  and  Is  under  the  Impression  that  he  Is 
cutting  on  his  own  lands.  In  the  opinion  the 
following  language,  taken  from  the  case  of 
Batchelder  v.  Kelly,  10  N.  H.  436,  based  on  a 
similar  statute,  was  quoted  with  approval : 
"It  must  appear  that  the  act  was  done  know- 
ingly and  willfully,  and  not  through  mistake 
or  accident,  in  which  latter  case  the  party 
would  be  entitled  to  recover  only  the  value  of 
the  injury  he  bad  sustained.  The  general 
tenor  of  the  statute  is  such  as  to  wholly  pre- 
clude the  Idea,  that  it  was  designed  to  apply 
to  unintentional  trespass."  This  latter  re- 
mark, it  was  held,  applies  with  equal  Just- 
ness to  our  statute.  While  the  witness  Gran- 
tham may  not  be  allowed  to  testify.  In  terms, 
that  he  honestly  believed  or  supposed  that  the 
trees  cut  were  on  the  lands  of  Gray,  or  other 
parties  who  had  given  the  consent  above 
mentioned,  all  the  circumstances  of  the  trans- 
action going  to  establish  such  fact  may  be 
given  in  evidence;  and  It  will  be  for  the  Jury 
to  determine,  under  proper  instructions  from 
the  court,  whether  defendant's  agents  and 
servants  knowingly  and  willfully  cut  the 
trees,  or  whether  they  cut  them  under  the 
honest  belief  that  the  owner  of  the  land  had 
given  them  permission  to  do  so.  To  guard 
against  any  misconception,  we  add  that  the 
acts  of  defendant's  agents  and  servants  in 
the  prosecution  of  the  business  for  which  they 
were  employed,  and  In  the  general  line  of 
their  authority,  were  the  acts  of  the  defend- 
ant Itself.  The  relation  of  agency,  however, 
must  be  established  by  him  who  asserts  Its 
existence.  For  the  errors  mentioned  the  Judg- 
ment is  reversed  and  the  cause  remanded. 


LOEB  et  al.  v.  WALLER,  Sheriff. 
(Supreme  Court  of  Alabama.    July  31,  1895.) 
Rsstitctiox— Dbmyert  of  Phopektt. 

1.  Evidence  to  rebut  the  presumption  of 
the  truth  of  a  sheriff's  return  must  be  clear  and 
decisive. 

2.  The  sheriff,  in  levying  an  execution  In  an 
action  of  detinue  for  a  lath  and  plaster  wall,  is 
not  obliged  to  tear  down  the  wall  and  deliver  it 
to  plaintiff,  especially  after  plaintiff  accepted 
the  delivery  of  the  wall  as  it  stood,  thou  eh  de- 
fendant Tn  execution  interfered  with  plaintiff's 
removal  thereof. 

Appeal  from  circuit  court,  Montgomery 
county;  John  R.  Tyson,  Judge. 

Action  by  Loeb  ft  Loeb  against  Kaufman 
ft  Weil  and  another.  Heard  on  motion  to 
vacate  and  quash  the  return  of  W.  R.  Waller, 
sheriff,  to  the  execution  on  a  Judgment  for 
plaintiffs.  From  a  Judgment  overruling  the 
motion,  plaintiffs  appeal.  Affirmed. 

The  appellants,  Loeb  ft  Loeb,  brought  an 
action  of  detinue  against  Kaufman  ft  Well 
and  the  Singer  Manufacturing  Company  to 
recover  personal  property,  which  was  de- 
scribed in  the  complaint  as  follows:  "A  wall, 
built  of  wood,  plastering  and  other  materials, 
which  now  divides  the  stores  occupied  by  the 
Singer  Manufacturing  Company  and  Kauf- 
man ft  Well,  and  running  from  the  front  to 


the  back,  and  also  at  right  angles  to  said 
wall,  cutting  off  alley  at  back  of  store  of 
Kaufman  ft  Well,  of  what  is  known  as  the 
first  floor  of  the  Pollak  Building,  on  the  cor- 
ner of  Dexter  avenue  and  Perry  street, 
which  said  building  is  owned  by  D.  Wright, 
but  rented  by  said  Singer  Manufacturing 
Company  and  Kaufman  ft  Weil;  said  wall 
being  the  same  which  was  put  in  by  plaintiff 
under  a  contract  with  defendants  that  the 
same  was  to  be  removed  at  the  pleasure  of 
plaintiff,  with  the  value  of  the  hire  or  use 
thereof  during  the  detention,  from  the  1st 
day  of  October,  1802."  In  this  suit  there  was 
Judgment  for  the  plaintiffs,  that  they  recover 
the  property  sued  for,  or  its  alternate  value, 
which  was  assessed  at  $175.  Execution  was 
issued  upon  this  judgment,  in  which  the 
property  sued  for  and  recovered  was  de- 
scribed as  set  out  In  the  complaint,  and  was 
returned  with  the  following  indorsement 
thereon:  "Executed  by  putting  the  plaintiffs, 
Loeb  ft  Loeb,  in  possession  of  the  property 
described  In  the  within  writ,  this,  the  8th  day 
of  April,  1893.  W.  R.  Waller,  Sheriff,  by  C. 
E.  Parks,  D.  S."  Subsequent  to  this  return 
the  plaintiffs  made  a  motion  in  the  circuit 
court  to  vacate  and  quash  the  return  of  the 
execution  in  said  cause,  upon  the  ground  that 
said  return  was  untrue.  The  facts,  as  shown 
by  the  evidence  introduced  in  support  of  said 
motion,  the  substance  of  which  was  averred 
in  said  motion,  were  as  follows:  The  sheriff, 
through  his  deputy  sheriff,  in  company  with 
one  of  the  plaintiffs,  went  to  the  storehouse 
occupied  by  Kaufman  ft  Weil,  which  was  in- 
closed on  one  side  by  the  wall  in  controversy, 
and,  after  telling  Kaufman  ft  Weil  that  he 
had  come  for  the  purpose  of  putting  plain- 
tiffs In  possession  of  the  wall  which  they  had 
recovered,  he  pointed  out  the  wall  to  the 
plaintiff,  saying:  "There  Is  your  wall  I  put 
you  In  possession  of  it."  The  member  of  the 
plaintiff  firm  who  was  present  asked  the 
deputy  sheriff  if  it  was  not  his  duty,  as  an 
officer,  to  take  the  wall  down  and  deliver  it 
to  him.  To  this  the  officer  replied  that  he 
did  not  think  it  was.  Thereupon  the  officer, 
in  company  with  one  of  the  plaintiffs,  went 
to  the  store  adjoining,  which  was  occupied 
by  the  Singer  Manufacturing  Company,  and 
put  the  plaintiff  in  possession  of  the  said  wall 
in  the  same  manner.  It  was  shown  that  this 
wall  was  constructed  of  timber,  plastering, 
and  laths,  and  could  not  be  removed  without 
being  torn  down.  It  was  also  shown  that  in 
each  of  the  stores  which  was  divided  by  said 
wall  there  was  property  belonging  to  the 
defendants,  Kaufman  ft  Weil  and  the  Singer 
Manufacturing  Company,  against  the  walls, 
and  that  each  of  these  defendants  forbade 
the  plaintiffs  from  interfering  with  their 
said  property,  and  that,  when  one  of  the 
plaintiffs  undertook  to  take  possession  of 
said  wall,  by  removing  the  goods  and  knock- 
ing the  wall  down,  each  of  the  defendants  had 
the  plaintiff  arrested.  Upon  this  evidence 
the  court  overruled  the  motion  to  quash  the 
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return  of  the  sheriff,  and  to  this  ruling  the 
plaintiffs  duly  excepted.  The  present  ap- 
peal Is  from  the  judgment  of  the  court  over- 
ruling this  motion,  the  rendition  of  which 
judgment  is  assigned  as  error. 

John  G.  Winter  and  Ray  Rushton,  for  ap- 
pellants.   Lester  C.  Smith,  for  appellee. 

HEAD,  J.  "The  evidence  required  to  Im- 
peach or  falsify  a  return  must  he  sufficient 
to  rebut  the  very  strong  presumption  which 
the  law  allows  in  favor  of  the  truth  of  the 
statement  of  its  officer,  and  must  therefore 
be  very  clear  and  decisive."  22  Am.  &  Eng. 
Enc  Law,  196,  and  many  authorities  cited 
hi  note  Some  cases  require  (though  we  do 
not  commit  ourselves  to  that  proposition) 
that  the  return  being  the  statement  of  a 
sworn  officer,  who  is  disinterested,  the  tes- 
timony of  more  than  one  witness  is  required 
to  prove  it  false.  Id.  197,  note  2.  And  this 
*  m  a  direct  proceeding,  like  the  present,  to 
quash  the  return.  The  testimony  leaves  us 
entirely  satisfied  that  the  sheriff  made  to  the 
plaintiffs  in  the  writ  the  only  delivery  of  the 
plastered  wall  which  he  could,  or  was  re- 
quired by  law  to,  make;  and,  not  only  this, 
but  that  the  plaintiffs  accepted  the  delivery, 
and  took  Charge  of,  and  began  the  removal 
of,  the  wall.  The  fact  that  the  defendants 
In  the  writ  afterwards  interposed,  and  by 
force  prevented  the  plaintiffs  from  complet- 
ing the  removal,  does  not  show  that  the 
sheriff  falsely  certified  when  he  returned 
that  he  had  delivered  the  wall  to  the  plain- 
tiffs. They  (the  plaintiffs)  bad  their  remedy 
against  the  wrongdoers  who  prevented  the 
removal.  The  sheriff  was  right  when  he 
said  to  the  plaintiffs  that  he  was  not  required 
to  deliver  to  them  a  lot  of  lumber,  laths,  and 
plaster,  which  he  would  have  been  necessari- 
ly compelled  to  do,  had  he  torn  down  the 
wall,  as  the  plaintiffs  seem. to  think  was  his 
duty  to  do.  The  judgment  of  the  circuit 
court  was  right,  and  is  affirmed. 


PALMER  v.  STATE. 
(Supreme  Court  of  Mississippi.   April  22,  1895.) 

Criminal  Law— Instructions— Harmless  Error 

—Record  oh  Appeal. 

L  Where  the  defense  was  an  alibi,  and 
the  testimony  for  the  state  and  the  defendant 
are  in  direct  conflict,  the  error  in  the  record  of 
an  instruction  on  reasonable  donbt  that  by  it 
"is  not  meant  vagrae  conjecture,  speculation,  or 
mere  probibility,  but  a  doubt  for  which  a  reason 
can  be  given,"  being  evidently  clerical,  does  not 
require  a  reversal. 

2.  An  instruction  that  though  the  jury  may 
believe  that  the  reputation  for  truth  of  cer- 
tain witnesses  is  bad  in  the  neighborhood  where 
they  live,  and  that  there  are  people  in  that 
neighborhood  who  would  not  believe  them,  yet 
they  are  authorized  to  consider  their  testi- 
mony as  they  would  that  of  any  other  witness, 
and  weigh  it,  and,  if  believed  to  be  true,  give 
it  full  faith  and  credit,  while  subject  to  criti- 
cism as  directing  attention  specially  to  the 
witnesses  mentioned,  is  not  misleading. 


Appeal  from  circuit  court,  Union  county; 
Eugene  Johnson,  Judge. 

John  Palmer  was  convicted  of  murder,  and 
appeals.  Affirmed. 

Defendant  was  Indicted  in  the  circuit  court 
of  Union  county  for^,  the  murder  of  Brlce 
Adair.  He  was  charged  with  being  one  of  a 
band  of  conspirators  who  went  to  the  house 
of  deceased,  in  the  night,  to  whip  a  son  of 
deceased's,  and,  In  pursuit  of  that  purpose, 
killed  Brice  Adair.  All  the  facts  of  the  con- 
spiracy, and  of  the  attack  on  the  residence 
of  Brice  Adair,  were  presented  In  the  case  of 
Chism  v.  State,  70  Miss.  746,  12  South.  852. 
On  the  trial,  Elisha  Bryant,  a  witness  for 
the  state,  testified  that,  on  Monday  before 
the  killing  of  Brlce  Adair  (on  Tuesday),  John 
Palmer  told  him  that  Luther  Adair  would  be 
white-capped  before  Saturday  night,  and  told 
him  for  what  cause  Luther  would  be  white- 
capped.  Witness  was  then  asked  by  counsel 
for  defendant  to  state  what  John  Palmer 
:  said  were  the  reasons  for  which  Luther  Adair 
would  be  white-capped.  An  objection  to  this 
question  was  sustained  by  the  court  De- 
fendant excepted,  and  this  is  assigned  as 
error.  Elzy  Bryant,  a  witness  for  the  state, 
testified  that,  on  Monday  evening  before 
Brice  Adair  was  killed  (on  Tuesday  night), 
Luke  Chism  borrowed  a  plstcl  from  him,  and 
that  pistol  was  the  one  identified  as  being 
found  In  the  yard  of  deceased  the  night  of 
the  killing.  Counsel  for  defendant  objected 
to  the  introduction  of  this  evidence,  the  court 
overruled  the  objection,  defendant  excepted, 
and  this  was  assigned  as  error.  Alex.  Bry- 
ant, another  witness  for  the  state,  testified 
that  "on  the  1st,  2d,  or  3d  Sunday  after  the 
killing,  John  Palmer  told  him  that,  if  it  had 
not  been  for  the  long  tongue  of  Anna  Bur- 
nett, they  would  have  killed  Luther  Adair 
on  Sunday  before  Brlce  Adair  was  killed, 
when  they  waylaid  him."  The  defense's  ob- 
jection to  this  evidence  was  overruled,  and 
they  excepted.  This  also  is  assigned  as  er- 
ror. The  only  other  assignment  of  error  was 
that  the  court  erred  in  giving  all  the  instruc- 
tions for  the  state,— seven  in  number.  Tom 
Prather  and  his  wife,  Mrs.  Eugenia  Prather 
(both  witnesses  for  the  state),  testified  that 
they  bad  sworn  falsely  at  the  committing 
trial,  and  once  or  twice  before  the  grand 
jury,  because  they  were  afraid  to  tell  the 
truth  then.  The  third  and  sixth  instructions 
given  for  the  state  are  as  follows:  "(3)  The 
court  instructs  the  Jury  that  by  a  'reasonable 
doubt'  is  not  meant  vague  conjecture,  specu- 
lation, or  mere  probibility,  but  a  doubt  for 
which  a  reason  can  be  given;  and  such  doubt 
must  arise  out  of  the  evidence  in  the  case, 
or  from  want  of  evidence.  You  are  not  re- 
quired to  know  that  a  thing  Is  true,  and  you 
are  not  compelled  to  believe  a  thing  is  true, 
Just  because  some  witness  has  sworn  to  it; 
but  you  are  to  take  ail  the  facts  and  circum- 
stances testified  to  in  this  case,  and  if,  after 
a  fair  and  full  consideration  of  all  the  testi- 
mony in  the  case,  you  conscientiously  believe 
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that  the  defendant  is  guilty,  beyond  a  reason- 
able doubt,  you  should  convict  Mm."  "(6) 
The  court  Instructs  the  jury  that  although 
they  may  believe  from  the  evidence  that  the 
reputation  for  truth  and  veracity  of  Tom 
P rather  and  Mrs.  Tom  Prather  is  bad  in  the 
neighborhood  where  they  live,  and  that  there 
are  people  In  that  neighborhood  who  would 
not  believe  what  they  say,  yet  you  are  au- 
thorized by  law  to  consider  their  testimony 
like  you  would  the  testimony  of  any  other 
witness,  and  weigh  it;  and  if  you  believe  It 
to  be  true,  taken  in  connection  with  all  the 
evidence  and  the  circumstances  in  proof,  you 
may  give  it  full  faith  and  credit"  There  was 
some  evidence  as  to  the  reputation  for  truth 
and  veracity  of  Tom  Prather  and  Mrs.  Eu- 
genia Prather  introduced  by  the  defense  and 
some  of  the  witnesses  said  it  was  bad,  and 
they  would  not  believe  them. 

Kennedy  ft  Fontaine  and  Tho.  Splght,  for 
appellant.  Frank  Johnston,  Arty.  Gen.,  for 
the  State. 

WHITFIELD,  J.  The  only  assignment  of 
error  that  need  be  noticed  is  the  one  predi- 
cating error  of  the  third  and  sixth  Instruc- 
tions for  the  state.  The  others  are  without 
merit. 

As  to  the  third  instruction,  It  would  seem 
that  the  word  "problblllty,"  as  it  is  written 
in  this  record,  is  a  clerical  mistake  for  "possi- 
bility." The  clause  in  which  it  occurs— "by  a 
reasonable  doubt  is  not  meant  vague  con- 
jecture, speculation,  or  mere  probibillty,  but 
a  doubt  for  which  a  reason  can  be  given"— is 
a  stereotyped  one,  in  which  the  words  "mere 
possibility"  always  occur.  The  spelling,  also 
C*i"  for  "a"),  and  the  fact  that  counsel  for 
appellant  do  not  predicate  the  error  of  the 
charge  as  If  the  word  had  been  written 
"probibillty,"  seem  to  demonstrate  that  it  is 
a  clerical  error.  If  not,  of  course,  the  charge 
is  erroneous;  but  it  is  not,  on  this  record,  re- 
versible error. 

The  sixth  instruction  is  subject  to  criticism 
as  directing  attention  specially  to  the  wit- 
nesses Prather  and  wife,  but  most  certainly 
could  not  have  misled  the  jury. 

We  do  not  hold  that  the  error  of  the  third 
instruction  is  not  reversible  error  because  the 
law  was  correctly  charged  on  this  point  for 
defendant,  but  for  a  distinct  reason.  The  de- 
fense here  was  an  alibi,  and  the  testimony 
for  the  state  and  the  defendant  Is  in  direct 
conflict  As  was  said,  on  a  rule  of  the  sound- 
est application  in  cases  where  this  Is  true: 
"If  the  Jury  believed  the  state's  witnesses,  a 
clear  case  of  murder  was  shown.  If  they 
believed  the  accused,  no  offense  whatever 
was  made  out  From  the  verdict,  it  is  evi- 
dent that  credence  was  given  to  the  state's 
witnesses,  and,  this  being  the  case,  the  in- 
struction was  harmless."  Nelson  v.  State.  61 
Miss.  212;  Ghism  v.  State,  70  Miss.  751,  12 
South.  852,  where  the  court  say:  "If  we 
could  say  with  confidence  that  no  other  con- 
clusion could  be  arrived  at  by  the  jury  on 


the  competent  evidence  Introduced,  it  would 
be  our  duty  to  affirm  the  judgment  regard- 
less of  any  minor  errors  that  may  have  been 
committed  on  the  trial  We  should  not  con- 
sider mere  inaccuracies  in  the  Instructions  of 
the  court  or  errors  in  the  admission  of  frag- 
ments of  Incompetent  testimony."  Here  we 
can  unhesitatingly  affirm  that  no  other  con- 
clusion could  reasonably  have  been  arrived 
at  by  the  jury.  It  is  a  clear  case  of  most 
outrageous  murder,  overwhelmingly  estab- 
lished. Affirmed. 


VAUGHAN  et  al.  v.  COMMERCIAL  BANK 
et  aL 

(Supreme  Court  of  Mississippi.   Feb.  4,  1895.) 
Rivibw  on  Appeal 
A  decree  of  a  chancellor  on  conflicting 
evidence  will  not  be  set  aside,  where  there  was 
any  evidence  to  sustain  It 

Appeal  from  chancery  court,  Lincoln  coun  - 
ty; H.  C.  Conn,  Chancellor. 

Bill  in  chancery  by  David  F.  Vaughan  and 
one  Simmons  against  the  Commercial  Bank 
of  Brookhaven  and  I.  W.  Hosklns,  to  recov- 
er an  amount  alleged  to  have  been  collected 
by  the  defendant  bank  on  certain  bills  of  lad- 
ing issued  by  the  Illinois  Central  Railroad 
Company,  and  held  by  the  bank  as  collateral 
for  an  indebtedness  of  defendant  ■  Hosklns, 
for  which  he  had  given  plaintiffs  an  order 
on  the  bank.  From  a  decree  of  dismissal, 
taxing  the  plaintiffs  with  costs,  they  appeal. 

The  material  averments  of  the  bill  are: 
That  defendant  Hosklns  was  indebted  to 
complainants  in  a  sum  not  less  than  $400  on 
the  3d  day  of  July,  1893.  That  being  so  In- 
debted, Hosklns  informed  complainants  that 
he  bad  shipped  lumber  to  the  Illinois  Central 
Railroad  Company,  for  which  was  due  him  a 
sum  largely  in  excess  of  $525.  That  the 
Commercial  Bank  had  in  its  possession  the 
Invoices  and  bills  of  lading  for  said  lumber, 
and  was  undertaking  to  collect  the  sum  due 
from  the  railroad  company  to  Hosklns,  of 
which  the  bank  would  be  entitled  to  retain 
only  $525.  That  at  said  date  Hosklns  was 
willing  to  assign  to  complainants  so  much 
of  the  debt  due  from  the  railroad  company 
to  him  as  exceeded  the  sum  he  owed  the 
bank.  That  he  agreed  to  and  did  make  such 
an  assignment  and  that  the  sum  which  com- 
plainants obtained  from  such  assignment  was 
to  be  credited  on  a  debt  due  from  Hosklns  to 
complainants.  That  in  pursuance  of,  and  in 
an  effort  to  carry  out,  the  assignment  a 
written  order  to  the  bank,  dated  July  3.  1893. 
as  follows,  was  executed:  "Brookhaven. 
Miss.,  July  3rd,  1893.  Coml.  Bank,  Brook- 
haven, Miss.  Gents:  When  Mess.  Vaughan 
ft  Simmons  pay  you  $525.00  (five  hundred 
and  twenty-flve  dollars),  you  will  please  de- 
liver to  them  all  bills  of  lading,  etc.,  of  mine 
you  have,  for  lumber  shipped  LG.R.R.  Co. 
Yours,  truly,  I.  W.  Hosklns."  That  com- 
plainants accepted  the  assignment  of  the 
debt  on  the  railroad,  and  the  written  order 
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on  the  bank,  and  presented  the  order  at  once 
to  the  bank,  and  gave  It  full  notice  of  the 
transfer.  That  the  bank  waived  the  Imme- 
diate payment  of  the  $525  by  complainants, 
placed  copies  of  the  Invoices  and  bills  of  lad- 
ing in  complainants'  hands,  and  agreed  that 
complainants  should  try  to  Induce  the  rail- 
road to  make  payment  of  the  Hoskins  debt, 
agreeing  that  when  it  was  paid  the  overplus 
over  $525  should  be  turned  over  to  complain- 
ants. That  complainants  went  to  work  to 
induce  the  railroad  company  to  pay  its  debt 
to  Hoskins,  a  part  of  which  was  Involved  In 
complications,  and  as  a  result  of  complain- 
ants' efforts  the  money  was  paid  to  the  bank, 
—in  all,  $753.01.  That  the  bank  refused  to 
pay  complainants  the  excess  of  the  money 
collected  over  its  debt  due  from  Hoskins, 
which  amounted  to  $228.01.  Defendants,  In 
their  joint  answer,  admitted  that  Hoskins 
was  indebted  to  the  bank  as  stated,  and  that 
Hoskins  Informed  complainants  of  the  debt 
due  him  by  the  railroad  company,  and  that 
the  bank  had  the  bills  of  lading  and  invoices 
of  the  lumber  In  Its  possession  as  collateral 
security  for  a  debt  due  it  by  Hoskins.  Ad- 
mitted that  Hoskina  wrote  the  order  of  July 
3,  1893,  as  alleged,  and  that  this  order  was 
presented  to  the  bank.  Deny  that  the  bank 
had  notice  of  the  assignment,  and  claim  that 
the  order  was  revoked  on  October  25,  1893. 
They  admit  that  the  bank  gave  copies  of  the 
bills  of  lading  and  Invoices  to  complainants, 
and  deny  that  the  bank  promised  to  pay  the 
overplus  to  complainants.  Admit  that  com- 
plainants went  to  work  to  get  the  railroad 
company  to  pay  the  Hoskins  debt,  but  deny 
that  the  payment  was  made  as  the  result  of 
complainants'  efforts  It  was  also  admitted 
that  the  bank  refused  to  pay  the  overplus  to 
complainants.  It  Is  denied  that  Hoskins  was 
willing  to,  and  did,  assign  the  debt  to  com- 
plainants. The  cause  was  heard  on  bill,  an- 
swer, and  exhibits,  and  oral  evidence.  On 
the  trial,  David  Vaughan  testified  that  the 
contract  between  Hoskins  and  himself  was 
that  the  amounts  evidenced  by  the  bills  of 
lading  was  to  be  turned  over  to  Vaughan  & 
Simmons  when  $525  was  paid  to  the  bank, 
and  he  was  to  have  time  to  Investigate  as  to 
whether  the  railroad  company  owed  Hoskins; 
that  the  agreement  between  him  and  Hoskins 
before  the  order  was  given  was  that  the  debt 
was  to  be  turned  over  to  Vaughan  &  Sim-, 
mons,  but  the  bank  was  to  collect  It,  but 
Hoskins  agreed  to  transfer  It  to  Vaughan  & 
Simmons;  that  when  the  order  was  given  it 
was  his  understanding  that  Hoskins  assigned 
his  claim  against  the  railroad  company  to 
Vaughan  &  Simmons,  and  that  he  agreed  to 
and  consented  to  do  this.  That  he  at  once 
delivered  the  order  to  the  bank,  when  it  was 
given.  That  he  was  to  get  the  papers  and 
the  debt  after  $525  was  paid  to  the  bank. 
That  Hoskins  transferred  the  claim  to  him 
subject  to  the  claim  of  the  bank.  That  it 
was  his  understanding  that  the  money  was 
*«  come  through  the  bank,  and  when  they 


got  It  they  were  to  pay  it  to  Vaughan  &  Sim- 
mons, and  deduct  the  amount  due  them. 
That  this  was  his  agreement  with  the  bank. 
That,  when  they  were  satisfied  Hoskins' 
claim  against  the  railroad  was  good,  they 
were  to  pay  the  bank  $525,  and  when  the 
claim  was  collected  they  were  to  receive  the 
proceeds;  they  were  willing  and  able  to  pay 
the  bank,  but  they  never  demanded  it  On 
cross-examination  he  stated  that  Vaughan  & 
Simmons  bad  never  paid  the  barik,  and  had 
never  tendered  the  money  to  it,  but  they 
were  ready  to  pay  at  any  time.  He  made  no 
unconditional  agreement  to  pay  the  bank.  S. 
(John  testified  for  the  complainants  as  fol- 
lows: "I  was  employed  by  Vaughan  &  Sim- 
mons to  investigate  the  bills  of  lading  and 
invoices,  and  the  liability  of  the  railroad  to 
Hoskins.  I  went  to  Brookhaven,  and  saw 
the  cashier  of  the  bank,  who  gave  me  copies 
of  the  bills  of  lading  and  invoices.  While 
we  were  talking  I  mentioned  the  payment  of 
the  $525,  and  the  cashier  remarked  it  was 
not  so  much  a  question  as  to  that,  as  to  get- 
ting the  matter  straight  I  went  to  New 
Orleans,  where  I  investigated  the  claim,  and 
it  was  my  understanding  that  Vaughan  was 
to  have  tune  to  investigate,  and,  if  every- 
thing was  all  right,  then  they  were  to  pay 
the  bank.  I  notified  Vaughan  &  Simmons 
that  claim  was  good,  and  the  reason  the  $525 
was  not  then  paid  to  the  bank  was  because 
it  did  not  call  for  it.  It  was  my  understand- 
ing that  the  bank  was  to  demand  the  money 
when  the  claim  was  found  to  be  good.  I 
wrote  to  the  bank,  and  they  notified  me  No- 
vember 4, 1893,  that  the  order  of  Hoskins  had 
been  countermanded."  I.  W.  Hoskins  testi- 
fied, for  the  defendants,  that  the  order  he 
gave  to  Mr.  Vaughan  expressed  the  contract 
and  agreement  be  had  with  Vaughan  &  Sim- 
mons, and  It  was  all  the  agreement  bad;  that 
the  claim  due  the  bank  by  him  was  drawing 
Interest  and  he  was  interested  In  having  It 
paid.  On  cross-examination  he  stated:  "It 
was  agreed,  when  Vaughan  presented  the  or- 
der between  him  and  the  cashier,  that  he 
would  pay  the  $525  In  a  day  or  two,  but  he 
did  not  agree  to  this— said  nothing.  The 
bills  of  lading  were  to  be  turned  over  to 
Vaughan  &  Simmons  for  the  purpose  of  col- 
lecting the  debt,  and  $525  was  to  be  placed 
to  my  credit  in  the  bank,  and  the  balance  was 
to  be  paid  to  Vaughan  &  Simmons."  Mr. 
Miazza,  a  witness  for  defendants,  testified: 
That  he  was  the  cashier  of  the  Commercial 
Bank.  That  Hoskins  borrowed  money  from 
the  bank,  and  it  took  bills  of  lading  as  col- 
lateral security.  That  there  was  some  difficul- 
ty in  collecting  the  money  on  the  bills  of  lad- 
ing, and  in  the  meantime  Hoskins  wrote  the 
order  of  July  3d.  That  the  order  was  written 
In  the  bank,  and  he  was  present.  The  bank 
was  willing  to  give  up  the  collaterals  when 
the  money  due  It  was  paid.  Vaughan  said 
he  would  get  It  in  a  few  days.  Vaughan 
never  offered  to  pay  the  $525  at  any  time. 
Made  no  agreement  that  the  bank  was  to  de- 
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snand  the  money.  On  the  25th  of  October, 
1893,  I.  W.  Hoskins  wrote  the  bank,  counter- 
manding the  order  to  pay  the  overplus  to 
Vanghan  &  Simmons,  and  ordered  It  paid  to 
&  W.  Hoskins.  The  bank  collected  the 
money,  and  paid  the  overplus  to  8.  W.  Hos- 
kins. On  final  bearing  the  chancellor  dis- 
missed the  bill,  and  taxed  complainants  with 
(he  costs.  From  this  decree,  complainants 
appealed. 

R.  H.  Thompson,  for  appellants.  Caasedy 
4k  Caasedy,  for  appellees. 

WHITFIELD,  J.  The  decree  of  the  chan- 
cellor must  be  accepted  as  a  finding,  on  con- 
flicting testimony,  that  the  order  was  to  be 
•operative  and  binding  upon  the  appellee  only 
-"when"  the  $526  should  be  paid  the  bank  by 
Appellants,  such  payment  being  a  condition 
precedent;  that  the  copies  of  the  bills,  etc., 
were  given  merely  to  facilitate  Investigation  of 
the  indebtedness  of  the  Illinois  Central  Rail- 
road to  Hoskins;  and  that  whatever  under- 
standings may  have  been  had  between  Hos- 
Idns  and  appellants,  beyond  the  terms  dis- 
closed on  the  face  of  the  order  of  July  3,  1893, 
were  unknown  to,  and  not  binding  upon,  ap- 
pellees. We  are  unable  to  say  that  this  find- 
ing is  not  warranted.  Affirmed. 


MOORE  et  al.  v.  JEFFRIES  et  aL 
<Supreme  Court  of  Mississippi.   May  13,  1895.) 

VOMJXTABT  COHVETAXCB— RlOHTS  OF  CREDITORS. 

Where  one  conveys  land  under  an  agree- 
ment that  the  grantee  assume  her  mortgage 
-debts  and  reconvey  to  her  part  of  the  land,  in- 
cluding her  homestead,  the  conveyance  by  him 
•of  such  part  of  the  land,  at  her  direction,  to  her 
daughter,  instead  of  to  her,  without  considera- 
tion, is  void,  as  to  creditors,  as  to  the  land  in 
•excess  of  the  homestead,  though  the  mortgage 
■debts  assumed  by  the  grantee  exceeded  the  value 
of  all  the  lands  conveyed  to  him.  and  the  sug- 
gestion as  to  reconveyance  came  from  him.  and 
he  considered  such  reconveyance  as  a  gratuity 
from  him. 

Appeal  from  chancery  court,  Claiborne  coun- 
ty; Claude  Pintard,  Chancellor. 

Suit  by  William  R.  Moore  &  Co.  and  others 
against  Sarah  T.  Jeffries  and  others.  Bill 
dismissed,  and  complainants  appeal.  Revers- 
ed. 

Appellants  filed  their  bill  In  the  chancery 
court  of  Claiborne  county,  Miss.,  against  ap- 
pellees, In  which  they  allege:  That,  as  own- 
ers of  and  payees  of  three  promissory  notes 
described  In  the  bill,  they  were  the  creditors 
of  the  late  Sarah  T.  Jeffries,  deceased.  That, 
at  the  time  of  the  execution  of  the  notes,  said 
Jeffries  owned  the  land  described  In  the  bill 
That  on  March  16,  1890,  said  Jeffries  convey- 
ed the  lands  to  Charles  Chnffe,  as  trustee,  to 
secure  the  payment  of  an  indebtedness  of 
1 11.500  to  Chaffe,  Powell  &  West.  That  in 
February,  1891,  Mrs.  Jeffries  became  insol- 
vent. That  in  November,  1892,  J.  McC.  Mar- 
tin, as  attorney  for  Mrs.  Jeffries,  effected  a 
■compromise  of  the  Indebtedness  to  Chaffe, 


Powell  &  West,  by  which,  In  consideration  of 
the  sum  of  $6,500,  they  assigned  to  him,  for 
the  benefit  of  said  Mrs.  Jeffries,  all  their 
rights  under  the  trust  deed,  and  accepted 
said  sum  of  $6,500  in  full  satisfaction  of  all 
their  claim  against  her.  That  on  November 
30,  1892,  Mrs.  Jeffries  conveyed  the  land  to 
Martin  upon  the  following  terms:  $10  cash, 
the  payment  of  $1,000  she  owed  Martin,  the 
payment  of  $6,500  to  Chaffe,  Powell  &  West, 
and  the  payment  of  $4,640  to  a  mortgage  com- 
pany,—and  Martin  agreed  to  convey  to  the 
daughter  of  Mrs.  Jeffries  340  acres  of  said 
land.  That,  in  pursuance  of  said  agreement, 
Martin,  on  December  28,  1892,  conveyed  to 
Miss  Sarah  T.  Jeffries  the  340  acres  describ- 
ed. That  Mrs.  Jeffries  died  intestate,  leaving 
no  property,  rights,  or  credits  other  than  the 
property  described.  That  the  conveyance  of 
the  property  by  Martin  to  Miss  Jeffries  was 
either  intended  to  defraud  the  creditors  of 
Mrs  Jeffries,  or  was  a  voluntary  conveyance 
of  all  her  property  to  her  daughter,  to  the 
prejudice  of  her  creditors.  The  prayer  of  the 
bill  is  that  the  lien  of  complainants  on  the 
property  he  enforced,  and  that  the  convey- 
ance of  the  340  acres  from  Mrs.  Jeffries  to 
Martin,  and  from  Martin  to  Miss  S.  T.  Jeff- 
ries, be  decreed  to  have  been  fraudulent  and 
void,  and  the  said  340  acres  of  land  to  be  tiw* 
property  of  Mrs.  S.  T.  Jeffries,  and  subject 
to  the  payment  of  her  debts  to  complainants. 
The  heirs  of  Mrs.  S.  T.  Jeffries,  Miss  Jeffries, 
and  J.  McC.  Martin  were  made  parties  to  the 
suit  The  separate  answers  of  defendants  set 
up  substantially  the  same  facts.  They  deny 
all  fraud  and  all  knowledge  of  any  indebted- 
ness from  Mrs.  Jeffries  to  complainants 
They  also  deny  that  there  was  any  considera- 
tion for  the  notes  sued  on.  The  answers, 
in  addition,  set  up  the  fact  that  defendant 
Martin  bought  the  claim  of  Chaffe,  Powell  & 
West  for  $6,500,  after  a  previous  understand- 
ing, in  writing,  that,  if  he  became  the  pur- 
chaser, Mrs.  Jeffries,  on  her  part,  would  con- 
vey to  him  all  the  property  covered  by  the 
Chaffe,  Powell  &  West  mortgage,  and  he,  on 
his  part,  would  convey  to  her  the  340  acres, 
including  the  homestead,  in  controversy,  but 
that  the  160  acres  was  a  homestead,  and  the 
ISO  acres  a  pure  gratuity  on  Martin's  part; 
that,  subsequent  to  the  written  agreement  to 
convey  to  Mrs.  Jeffries  the  340  acres,  the  con- 
veyance was  made  to  Miss  Jeffries,  Instead 
of  Mrs.  Jeffries,  with  the  approval  of  Mrs. 
Jeffries,  the  reason  being,  Mrs.  Jeffries  had 
provided  for  all  of  her  children  except  this 
one.  The  answers  deny  that  the  property  was 
worth  $29,000,  as  alleged  in  the  bill.  They 
also  deny  that  Martin,  in  making  the  pur- 
chase, was  in  any  way  acting  for  Mrs.  Jeff- 
ries. 

Wade  R.  Young,  for  appellants.  E.  S.  &  J. 
T.  Drake,  for  appellees. 

COOPER,  C.  J.  The  controlling  fact  in  this 
cause  is  that,  when  Mrs.  Jeffries  agreed  to 
convey  her  lands  to  Martin,  a  stipulation  was 
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inserted  In  the  contract  that  he  should  recon- 
vey  to  her  340  acres.  Including  her  homestead. 
When,  In  execution  of  this  contract,  she  came 
to  make  the  deed,  she  provided  that  Martin 
should  convey  this  land  to  her  daughter,  in- 
stead of  herself.  If  this  change  had  not  been 
made,  and  she  had  conveyed  the  whole  land 
to  Martin,  and  he,  In  execution  of  his  con- 
tract, had  reconveyed  a  part  of  the  land  to 
her,  no  one  could  doubt  that  the  excess  above 
the  homestead  would  have  Instantly  become 
liable  to  the  debt  she  owed  the  complainants. 
After  her  conveyance  to  Martin,  and  before 
his  reconveyance  to  her,  her  right  to  have  the 
land  would  haye  been  a  property  right,  and 
sbe  could  not  have  made  a  gift  thereof  to  her 
daughter,  as  against  her  creditors.  Doubtless, 
Mr.  Martin,  the  mortgagee,  was  actuated  by 
the  most  laudable  motives,  and  had  no  pur- 
pose to  withdraw  any  part  of  her  property 
from  liability  to  other  creditors,  for  he  did 
not  know  there  were  others.  But  the  fact  re- 
mains that  the  effect  of  the  conveyances  was 
to  vest  in  Miss  Jeffries,  as  a  volunteer,  a  part 
of  the  estate  of  her  mother,  to  the  injury  of 
Mrs.  Jeffries'  creditors.  Mr.  Martin  says  the 
suggestion  came  from  him  to  make  the  recon- 
veyance of  a  part  of  the  land  to  Mrs.  Jeffries, 
and  as  the  property  was  worth  less  than  the 
mortgage  debts  due  to  him,  or  assumed  by 
him,  he  considered  the  proposed  reconveyance 
88  a  gratuity  from  him  to  her.  But  this  does 
not  affect  the  question,  for,  whatever  impelled 
Mm  to  make  the  contract,  it  was  one  under 
which  valuable  property  rights  were  secured 
to  her,  and  these  she  could  not  donate  to  her 
daughter  at  the  expense  of  creditors.  We  find 
nothing  in  the  record  supporting  the  conten- 
tion that  Miss  Jeffries  Is  a  volunteer  claiming 
under  Martin.  He  conveyed  to  her  In  execu- 
tion of  a  contract  made  with  Mrs.  Jeffries. 
He  was  the  mere  conduit  through  which  title 
was  conveyed  from  the  mother  to  the  daugh- 
ter, and  the  daughter,  being  a  volunteer,  can- 
not hold  the  nonexempt  property  against  the 
demands  of  the  mother's  creditors.  The  de- 
cree Is  reversed,  and  cause  remanded  to  the 
court  below,  with  directions  to  set  apart  the 
homestead,  and  decree  a  sale  of  the  remainder 
of  the  land  conveyed  by  Martin  to  Miss  Jeff- 
ries for  the  payment  of  the  complainants' 
debt. 

WHITFIELD,  J.,  having  been  of  counsel 
In  this  cause,  took  no  part  in  Its  decision. 

J.  A.  P.  CAMPBELL,  Special  Judge,  sat 
in  place  of  WOODS.  J.,  who  was  sick. 


BAXK  OF  MONTGOMERY  v.  OHIO  BUG- 
GY CO.  et  al. 
(Supreme  Court  of  Alabama.  July  31,  1895.) 
Composition  with  Creditors— Rights  or  Chkd- 

TTOKS  INTRR  8H. 

Where  creditors  meet,  on  the  invitation 
of  a  debtor,  and  agree  to  extend  their  credits, 
with  the  provision  that  they  shall  be  paid  In 

v.!8so.no.9— 18 


four  installments,  and  that  the  debtor  shall  in- 
cur no  new  indebtedness  pending  the  extension, 
but  that,  if  such  new  indebtedness  is  incurred, 
then  all  the  claims  shall  become  due  and  col- 
lectible, any  one  of  the  assenting  creditors  can, 
on  the  happening  of  that  contingency,  accept 

fiayment  of  his  claim,  without  creating  himself 
mpliedly  a  trustee  in  possession  of  the  prop- 
erty for  the  benefit  of  all  other  assenting  cred- 
itors. 

Appeal  from  chancery  court,  Montgomery 
county;  Jere  N.  Williams,  Chancellor. 

Bill  by  the  Ohio  Buggy  Company  and  oth- 
ers against  the  Bank  of  Montgomery  and  the 
Montgomery  Carriage  Works  to  have  certain 
property  conveyed  to  defendant  bank  by  its 
codefendant  decreed  to  be  held  in  trust,  and 
for  an  accounting.  On  a  former  appeal  (13 
South.  G21),  a  decree  overruling  a  demurrer  to 
the  bill  was  affirmed,  and  from  an  order 
overruling  another  demurrer  thereto,  and  Its 
motion  to  dlsmlsB  for  want  of  equity,  and 
also  an  order  overruling  a  special  plea  Inter- 
posed by  It,  the  defendant  bank  appeals. 
Reversed. 

Strlngfellow  &  Le  Grand  and  Arrlngton  & 
Graham,  for  appellant.  Marks  &  Sayre,  for 
appellees. 

HEAD,  J.  The  reasoning  and  conclusions 
expressed  In  the  following  opinion,  except 
In  respect  of  the  special  plea  interposed  by 
the  defendants,  are  the  individual  views  and 
conclusions  of  the  writer  only. 

On  December  31,  1882,  the  defendants  the 
Montgomery  Carriage  Works,  a  partnership, 
sold  and  conveyed  to  their  codefendants  (ap- 
pellants) substantially  all  their  property,  in 
absolute  payment  of  existing  debts  severally 
owing  to  the  latter.  The  complainants  are 
creditors  of  the  partnership,  and  file  this 
bill  in  behalf  of  themselves  and  all  other 
creditors  who  will  come  in,  make  themselves 
parties  complainant,  and  contribute  to  the 
expenses  of  the  suit.  It  will  be  noticed  that 
all  creditors  are  invited,  and  have  the  right, 
to  come  in  and  Join  In  the  suit,  without  re- 
gard to  when  their  demands  were  contract- 
ed, or  what  relations  they  bore  to  the  trans- 
actions out  of  which  the  special  equities  the 
bill  seeks  to  enforce  are  supposed  to  have 
arisen.  It  would  seem,  therefore,  that,  to 
maintain  the  bill  in  this  shape,  it  must  show 
a  case  whose  equity  Inures  alike  to  every 
creditor  of  the  partnership,  though  his  debt 
were  contracted  on  the  day,  but  before,  the 
bill  was  filed.  The  complainants'  claim  is 
I  that  the  property  sold  and  conveyed,  as 
aforesaid,  Is  charged  with  a  trust  In  behalf 
of  all  the  creditors  of  the  partnership;  and 
the  prayer  is  that  the  purchasing  defendants 
be  decreed  to  be  trustees,  and  held  to  ac- 
count as  such.  The  case  was  formerly  be- 
fore us,  then,  as  now,  on  demurrer  to  the 
bill,  and  It  was  held,  the  then  chief  justice 
delivering  the  opinion  of  the  court,  that  the 
bill  contained  equity.  13  South.  621,  100  Ala. 
626.  We  have,  however,  upon  the  reargu- 
ment  on  the  present  appeal,  again  given  the 
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case  careful  consideration,  and  the  writer  Is 
unable  to  see  now  how,  upon  sound  reason- 
ing, we  can  adhere  to  that  conclusion.  It 
will  be  observed  that  the  bill  ia  not  one  to 
reach  equitable  assets  of  the  debtors  upon 
which  complainants  have  no  lien.  Being  sim- 
ple contract  creditors,  merely,  they  can  ob- 
tain no  such  relief.  Nor  is  it  a  bill  to  reach 
property  fraudulently  conveyed  by  the  debt- 
ors, for  there  are  no  allegations  nor  prayer 
looking  to  relief  of  that  nature.  Nor  does  it 
assert  a  statutory  lien  of  any  character. 
The  complainants'  equity,  therefore,  if  any 
tbey  have,  must  necessarily  consist  in  a  lien 
or  charge  upon,  or  equitable  Interest  hi,  the 
property,  created  by  contract  with  some 
holder  of  the  legal  title,  entered  into  by 
themselves,  or  some  other  or  others  with 
whom  they  are  in  privity.  We  must  look  to 
the  bill,  then,  to  see  if  it  discloses  a  lien  or 
charge  or  interest  so  created. 

The  facts,  as  the  body  of  the  bill  avers 
them,  are  simply  these:  That  the  said  Mont- 
gomery Carriage  Works,  being  embarrassed, 
and  unable  to  meet  their  debts  at  maturity, 
If  not  actually  Insolvent,  owing  the  com- 
plainants the  debts  they  now  seek  to  en- 
force, and  the  defendants  the  debts  which 
said  property  was  sold  and  conveyed  to  pay, 
and  owing  others,  on  February  8,  1892,  sent 
a  circular  letter  to  all  their  creditors,  stating 
that  they  were  temporarily  embarrassed; 
that  they  desired  to  place  themselves  in  the 
hands  of  their  creditors,  without  preference 
or  favor;  and  calling  upon  them  to  attend 
a  meeting  to  be  held  In  Montgomery,  Ala., 
on  February  17,  1892,  to  decide  what  waa 
the  best  course  to  be  pursued  by  them,  and 
to  determine  what  should  be  done  In  refer- 
ence to  the  application  of  their  assets  to  the 
equal  payment  of  their  creditors.  Respond- 
ing to  this  request,  14  of  the  creditors,  repre- 
senting about  three-fourths  of  the  indebted- 
ness, met  and  organized;  and  the  attorney 
of  the  debtors  stated  to  the  meeting  that 
they  placed  themselves  and  their  assets  in 
the  hands  of  their  creditors  for  an  equal 
and  fair  pro  rata  division  among  them;  that, 
if  their  creditors  so  desired,  they  would  then 
and  there  execute  a  general  assignment  for 
the  benefit  of  all  their  creditors,  and  turn 
over  all  their  assets.  The  attorney  further 
stated  that  it  would  be,  however,  more  ad- 
vantageous to  the  creditors  if  they  would  per- 
mit the  debtors  to  retain  possession  of  the 
assets,  as  a  trust  fund,  for  the  purpose  of 
realizing  on  them,  in  regular  course  of  trade, 
applying  the  proceeds  pro  rata  among  their 
creditors.  Thereupon,  a  committee  of  the 
creditors  was  appointed  to  consider  the  situ- 
ation, and  report  what  course  should  be  pur- 
sued under  the  circumstances.  This  commit- 
tee reported  that  they  "do  recommend  that 
the  proposition  of  the  said  Montgomery  Car- 
riage Works  be  accepted,  and  an  extension 
be  granted  said  debtors  as  follows:  Said 
Montgomery  Carriage  Works  to  execute  and 
deliver  to  each  of  its  creditors  its  notes  for 


the  amounts  due  each  creditor,  in  four  equal 
amounts,  payable  on  or  before  the  first  day 
of  January,  1893,  July,  1893,  January,  1894, 
and  July,  1894,  with  interest  at  six  per  cent, 
payable  annually,  payable  at  a  bank  in 
Montgomery,  Alabama.  Said  debtors  to  ex- 
ecute an  agreement  not  to  create  any  new  in- 
debtedness until  all  of  said  notes  are  paid  in 
full.  Said  debtors  to  reduce  and  keep  their 
expenses  at  the  lowest  possible  point,  and  to 
submit  their  books  to  the  inspection  of  any 
of  its  creditors,  or  their  duly-appointed  rep- 
resentatives, whenever  requested.  In  the 
event  said  debtors  create  other  or  additional 
indebtedness,  or  fail  to  pay  any  part  of  said 
notes  when  due,  then,  and  in  such  event,  all 
the  notes  given  in  settlement  as  herein  pro- 
vided shall  Immediately  mature,  and  become 
due  and  collectible.  This  report  means  that 
in  case  it  is  necessary,  in  the  conduct  of  the 
business  of  the  Montgomery  Carriage  Works, 
to  purchase  goods,  no  more  shall  be  pur- 
chased than  are  necessary,  which  goods  shall 
be  paid  for,  in  cash,  as  soon  as  they  are  in 
their  store  and  checked."  The  report  was 
unanimously  adopted  by  the  meeting,  and 
the  Montgomery  Carriage  Works  appended 
Its  written  expression  of  its  assent  thereto, 
and  agreement  to  comply  with  its  terms; 
and  they  thereupon  addressed  a  letter  to 
each  of  their  creditors  not  present  at  the 
meeting,  purporting  to  embody,  substantial- 
ly, what  had  been  done  at  the  meeting,  and 
requesting  his  assent  to,  and  acceptance  of, 
the  terms  agreed  upon  at  the  meeting.  A 
copy  of  this  letter  is  made  an  exhibit  to  the 
bill.  All  the  creditors  accepted  the  terms. 
Most,  if  not  all,  of  the  defendants  were  pres- 
ent or  represented  at  the  meeting.  It  seems 
that  none  of  the  complainants  were  present 
at  the  meeting;  so  their  acceptance  was  of 
the  terms  as  they  were  stated  In  the  letter 
addressed  to  them  by  the  debtors.  That  let- 
ter substantially  stated  what  the  bill  avers 
occurred  at  the  meeting,  with  the  exception 
that  it  represents  quite  differently  the  state- 
ment made  by  them  to  the  creditors.  It  con- 
tains this  recital:  "Thereupon  we  made  a 
statement  of  our  condition,  which  was  sub- 
stantially that  given  you  in  our  letter  of  the 
8th  Inst,  and  placed  ourselves  In  the  hands 
of  our  creditors,  with  the  declaration  that  we 
would  abide  by  their  judgment  as  to  what 
was  best  to  be  done,  but  requested  that  we 
be  permitted  to  continue  business,  in  order 
that  we  might  pay  our  creditors  In  full,  and 
save  something  for  ourselves  out  of  the  re- 
sults of  many  years'  hard  work.  After  our 
statement  was  ended,  on  motion,  a  commit- 
tee was  raised,"  etc.,— going  on  to  show 
what  that  committee  reported,  as  we  have 
hereinabove  set  out  Nothing  was  said,  ac- 
cording to  this  version,  in  reference  to  the 
debtors  placing  their  assets  In  the  hands  of 
their  creditors  for  an  equal  and  fair  pro  rata 
division  among  them,  nor  to  the  execution  of 
a  general  assignment  for  the  benefit  of  all 
their  creditors,  nor  to  being  permitted  to  re- 


Digitized  by  Google 


Ala.) 


BANK  OF  MONTGOMERY  t>.  OHIO  BUGGY  CO. 


275 


tain  possession  of  their  assets,  as  a  trust 
fund,  for  the  purpose  of  realizing  on  them 
in  regular  course  of  trade,  applying  the  pro- 
ceeds pro  rata  among  their  creditors,  as  the 
bill  avers.  It  was,  I  say,  the  version  of 
what  had  occurred,  as  contained  in  this  let- 
to*,  that  the  complainants  and  other  nonat- 
tendlng  creditors  acted  upon  in  making  their 
acceptance,  and  that  must  be  treated  as  the 
true  version.  This  view  of  the  case  elimi- 
nates the  question  whether  so  much  of  the 
report  of  the  committee  as  recommended 
that  the  proposition  of  the  Montgomery  Car- 
riage Works  be  accepted  does  not  refer  to 
their  proposition,  averred  in  the  bill,  to  hold 
their  assets  as  a  trust  fund  for  the  purpose 
of  realizing  on  them  In  the  regular  course  of 
trade,  applying  the  proceeds  pro  rata  among 
their  creditors,  and  whether  such  a  verbal 
security,  or  mortgage,  which  it  would  seem, 
In  effect,  to  be,  can  be  enforced  against  the 
debtor,  as  valid.  Code,  |  1731.  Indeed,  the 
bill  clearly  commits  all  parties— the  creditors 
present  at  the  meeting,  those  not  present, 
and  the  debtors— to  the  statements  of  the  let- 
ter, as  being  the  only  and  true  exponent  of 
what  occurred  and  was  agreed  upon,  out- 
side of  the  written  report  Itself;  for  it  dis- 
tinctly avers  that,  upon  the  report  of  the 
committee  being  adopted,  the  letter  was 
drawn  up,  with  the  knowledge  and  consent 
of  an  the  creditors  present  at  the  meeting, 
and  a  copy  thereof  was  mailed  to  each  cred- 
itor not  present.  It  thus,  manifestly,  comes 
within  the  Influence  of  the  familiar  principle 
that,  when  an  agreement  Is  reduced  to  writ- 
ing, all  prior  and  contemporaneous  stipula- 
tions are  merged  in  the  writing,  which  must 
be  received  as  the  sole  memorial  of  the  con- 
tract Then,  Interpreting  the  representation 
of  the  committee,  "that  the  proposition  of 
said  Montgomery  Carriage  Works  be  accept- 
ed," In  the  most  favorable  light  for  the  com- 
plainants, we  must  look  to  what  was  writ- 
ten hi  the  letter,  and  In  the  report  Itself,  to 
ascertain  what  the  proposition  was.  Doing 
this,  we  find  the  full  and  complete  analysis 
of  the  whole  transaction  to  be  that,  for  a 
valuable  consideration  moving  from  each  to 
the  other,  the  creditors,  upon  request  of  the 
debtors,  agreed  to  divide  their  debts  Into 
four  parts,  and  take  negotiable  promissory 
notes  therefor,  extending  payments  to  the 
1st  of  January  and  July,  1893,  and  January 
and  July,  1884,  at  0  per  cent.  Interest,— thus 
permitting  the  debtors  to  continue  their  busi- 
ness. In  order  that  they  might  pay  their  cred- 
itors In  full,  and  save  something  for  them- 
selves out  of  the  result  of  many  years  of 
hard  work,— and  the  debtors,  on  their  part, 
agreed  to  keep  their  expenses  at  the  lowest 
possible  point;  to  submit  their  books  to  the 
inspection  of  any  of  the  creditors,  whenever 
requested;  and  to  Incur  no  new  debts  until 
all  said  notes  were  paid  In  full,  except  that, 
If  it  be  necessary,  in  the  conduct  of  their 
business,  to  purchase  goods,  they  might  pur- 
chase them,  paying  for  the  same  as  soon  as 


they  were  in  their  store  and  checked.  In 
the  event  they  incur  the  prohibited  addi- 
tional Indebtedness,  or  fall  to  pay  any  of 
said  notes  when  dne,  the  penalty  prescribed 
was  that  all  the  notes  should  Immediately 
become  due  and  collectible.  The  notes  were 
executed  and  delivered  as  agreed  upon,  and 
the  carriage  works  went  on  with  their  busi- 
ness. Thus  we  see,  according  to  the  letter 
of  the  contract,  the  agreement  on  the  part  of 
the  creditors  was,  In  Itself,  a  completely  exe- 
cuted one  There  was  nothing  of  an  execu- 
tory nature  in  it,— no  stipulation  capable  of 
being  broken.  They  simply  agreed  to  ex- 
tend their  debts,  in  the  manner  specified; 
and  the  agreement  Itself,  and  the  acceptance 
of  the  notes,  completely  accomplished  that 
fact,  and  put  it  without  their  power  to  en- 
force collections  in  opposition  to  the  agree- 
ment Any  action  prematurely  brought  by 
them  would  have  been  defeated  by  plea  and 
proof  of  the  agreement  Itself.  But  it  is  said 
this  agreement  goes  beyond  its  express  terms, 
and  Implies  the  following  further  stipula- 
tions, viz.:  That  the  creditor  should  not  only 
not  coerce  payment  by  suit,  as  expressed, 
but  that  the  debtors  should  not  make,  nor  be 
accept  voluntary  payment  of  the  debt,  be- 
fore the  time  to  which  it  was  extended;  and 
that  any  sum  of  money,  or  article  of  prop- 
erty, so  voluntarily  paid  or  transferred,  and 
accepted  by  the  creditor,  should  thereby  be- 
come charged  with  a  trust  In  behalf  of  all 
the  creditors,  and  the  receiving  creditor  held 
a  trustee,  and  liable  to  account  as  such. 
This  supposed  stipulation,  upon  Its  face.  Is 
novel  and  peculiar;  indeed,  so  much  so  that 
It  Is  not  easy  to  perceive  how  the  law  can  be 
brought  to  Imply  it  It  absolutely  prohibits, 
and  renders  unlawful,  a  voluntary  payment 
or  transfer  by  the  debtors,  yet  authorizes  and 
legalizes  it,  by  declaring  Its  effect  and  as- 
cribing rights  to  the  parties  under  it.  In 
other  words,  It  declares  a  prohibition  upon  a 
particular  act,  then  authorizes  a  breach  of  it. 
and  declares  the  effect  of  the  breach.  Par- 
ties may  make  express  contracts  of  this 
character,  If  they  choose  but  the  law  never 
Implies  or  anticipates  that  an  agreement  will 
be  broken.  It  never  Implies  an  alternative 
stipulation,  dependent  upon  the  breach  even 
of  an  express  one,  much  less  the  breach  of 
one  Itself  Implied.  The  alternative  which  It 
is  said  the  law  must  Imply  in  this  case,  viz. 
that  the  transfer  was  made  In  view  of  an 
Implied  agreement  of  the  parties  that  a  trust 
should  attach  to  It  in  behalf  of  all  the  cred- 
itors, is,  It  seems,  repugnant  to  the  views  of 
the  complainants  themselves;  for,  In  their 
bill,  they  denounce  the  transfer  as  a  pre- 
tended sale  made  by  the  debtors  In  contem- 
plation of  their  Insolvency,  and  to  avoid  an 
equal  distribution  of  the  property  among 
their  creditors.  Bearing  in  mind  that  the 
equity  of  this  bill  must  be  supported,  If  at 
all.  upon  the  proposition  that  the  transfer  in 
question  was  affected  by  an  agreement  be- 
tween the  complainants  and  defendants,  by 
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which  the  making  of  it  was  impliedly  author- 
ized, and  its  effect  impliedly  declared  to  be 
the  creation  of  a  trust  in  the  property  trans- 
ferred In  favor  of  all  the  creditors,  it  is  not 
easy  to  perceive  how  the  complainants  may 
denounce  it  as  a  pretended  sale,  in  the  terms 
above  stated.  We  mention  this  to  show  that 
they  suffer,  In  common  with  the  writer,  the 
difficulty  of  comprehending  how  the  Implied 
agreement  and  trust  upon  which  the  bill  is 
based  can  grow  out  of  the  occurrences  al- 
leged. 

This  Implied  agreement  is  peculiar  In  anoth- 
er respect.  It  is,  according  to  the  frame  of 
the  bill  and  the  relief  sought,  far-reaching 
and  comprehensive.  It  makes  no  distinction 
between  property  owned  by  the  debtors  at  the 
time  it  was  made  and  that  subsequently  ac- 
quired; but  all  is  within  its  grasp.  It  is  not 
averred  in  the  bill  that  an  article  of  the  prop- 
erty conveyed  to  the  defendants  was  owned 
by  the  carriage  works  at  the  time  of  the 
agreement  The  supposed  trust  so  accom- 
modates itself  to  conditions  that  it  turns  loose 
its  hold  upon  property,  when  sold  by  the  debt- 
ors to  others  than  a  creditor,  and  fastens  itself 
upon  any  new  property  the  debtor  may  ac- 
quire. Nor  does  it  discriminate  between  then- 
existing  and  subsequent  creditors,  whether 
the  liability  of  the  debtors  arose  ex  contractu 
or  ex  delicto,  but  all  may  come  in  and  share 
as  beneficiaries  of  the  trust.  They  may  never 
have  assented  to  the  trust  agreement,  or 
bound  themselves,  for  a  moment,  to  postpone 
collection  of  their  debts,  yet,  under  the  bill, 
their  rights  are  the  same  as  the  rest  I  am 
of  opinion  that  the  agreement  the  parties 
made  means  only  what  It  plainly  says.  The 
creditors  agreed  to  nothing  but  the  extension 
of  their  debts.  They  did  not  bind  themselves 
not  to  accept  payment  of  their  debts,  if  vol- 
untarily tendered  them.  Nor  did  the  debt- 
ors bind  themselves  not  to  pay  a  debt  The 
parties  were  competent  to  make  such  con- 
tract and  put  it  in  such  form,  as  they  chose. 
If  they  had  desired  to  provide  for  the  distri- 
bution of  the  property  of  the  debtors,  on  any 
contingency,  they  could,  all  parties  assenting, 
have  easily  done  so.  But  no  reference  is  made 
to  any  distribution  whatever,  to  take  place  at 
any  time,  or  on  any  contingency.  No  trust 
of  any  sort,  to  take  effect  either  before  or  aft- 
er the  notes,  or  any  of  them,  should  mature, 
is,  in  the  contract  as  made,  even  remotely 
hinted  at.  On  the  maturity  of  the  notes,  and 
their  nonpayment,  considering  all  their  prop- 
erty still  in  the  hands  of  the  debtors,  it  would 
have  been  merely  a  race  of  diligence  between 
the  creditors.  Before  maturity,  their  reme- 
dies were  suspended,  and  the  property  was  in 
the  hands  of  the  debtors,  by  the  same  abso- 
lute, unincumbered  title  by  which  It  was  al- 
ways held,  and  capable  of  any  transfer  they 
might  choose  to  make,  which  did  not  effect  a 
fraud  on  the  rights  of  their  creditors.  Such 
a  right  of  transfer  is  an  inseparable  incident 
to  such  an  ownership. 

It  is  said  in  our  former  opinion  that  the 
agreement  has  many  of  the  controlling  prop- 


erties of  a  composition  among  creditors  with 
their  common  debtor.  That  is  true,  and  it  Is 
that  which  constitutes  the  consideration  which 
supports  the  agreement  of  each  to  extend  bin 
debt;  just  as.  In  a  case  of  composition  proper, 
the  composition— the  combined  agreement  of 
all  the  creditors— constitutes  the  consideration 
which  supports  the  agreement  of  each  to  re- 
ceive less  than  his  whole  debt  In  full  pay- 
ment If  every  creditor  of  a  debtor,  acting 
Independently  of  the  others,  agrees  to  extend, 
or  to  receive  less  than  the  whole  in  full  pay- 
ment his  agreement  does  not  bind  him,  for 
the  want  of  consideration;  but  if  It  is  a  com- 
bined agreement  of  all  the  creditors,  this  con- 
currence or  composition  forms  a  valuable  con- 
sideration, and  each  is  bound.  But  we  must 
not  permit  the  fact  that  the  consideration  as- 
sumes this  form  to  mislead  us  to  an  enlarge- 
ment or  extension  of  the  terms  of  the  agree- 
ment which  it  supports.  We  must  look  to 
the  terms  themselves  to  ascertain  their  im- 
port When,  as  in  the  present  case,  we  pass 
over  this  mutual  meeting  and  concurrence  of 
the  creditors,  as  forming  the  consideration  of 
the  contract,  and  look  at  what  they  set  down 
in  the  contract  as  the  things  agreed  to  be 
done  or  omitted,  we  find  them  stated  without 
doubt  or  ambiguity;  so  plainly  stated  that 
they  do  not  admit  of  construction.  The  state- 
ment in  our  former  opinion,  that  "by  an  irre- 
sistible implication,  it  was  an  agreement 
among  all  the  assenting  and  acquiescing  cred- 
itors to  move  as  a  unit  and  share  a  common 
fate,  at  least  until  default  should  be  made  by 
the  debtors,"  I  now  think,  is  inaccurate.  The 
agreement  was  that  the  creditors  would  not, 
move  at  all.  Indeed  they  disarmed  them- 
selves of  all  power  to  move.  And,  most  sure- 
ly, the  common  fate,  or  fortune,  we  should 
say,  which  they  anticipated,  was  that  their 
debts  would  all  be  paid  in  full,  and  something 
left  for  the  debtors.  But  suppose  such  were 
the  implication  and  agreement,  what  were 
the  consequences  of  their  breach?  I  would 
suppose,  a  right  of  action  for  the  recovery  of 
such  damages  as  proximately  resulted  from 
the  breach  committed.  If  no  substantial  dam- 
age, capable  of  legal  admeasurement  resulted, 
then  nominal  damages  for  the  legal  wrong 
done.  Can  it  be  for  a  moment  supposed  that, 
if  acceptance  of  voluntary  payment  of  his 
debt  by  the  creditor  was  a  breach  of  this  im- 
plied agreement  its  natural,  proximate  result 
was  a  right,  in  equity,  of  the  other  creditors, 
to  declare  a  trust  upon  the  money  or  property 
received  in  payment?  I  know  of  no  canon 
of  construction  which  would  Justify  the  sup- 
position. I  am  of  opinion  the  demurrers  and 
motion  to  dismiss  the  bill  for  want  of  equity 
ought  to  have  been  sustained. 

But  we  are  all  of  opinion  that  the  special 
plea  Interposed  by  the  defendants  ought  to 
have  been  sustained.  This  plea  alleges  that 
the  said  Montgomery  Carriage  Works,  in  vio- 
lation of  their  said  agreement  not  to  create 
any  new  indebtedness  until  all  of  said  notes 
were  paid  in  full,  created  and  contracted  oth- 
er and  additional  Indebtedness,  for  the  pur- 
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chase  of  goods,  to  the  large  amount  of  about 
$1,700,  without  the  knowledge  or  consent  of 
defendants;  and,  bj  reason  of  said  default 
and  breach  of  said  agreement,  the  defendants 
aver  that  the  notes  given  them  by  said  car- 
riage works  In  said  settlement  became  imme- 
diately due  and  collectible,  and  were  due  and 
collectible  at  the  time  of  said  sale.  It  will  be 
remembered  that  It  was  stipulated  In  the 
agreement  that  the  said  debtors  should  not 
create  any  new  indebtedness  until  all  of  said 
notes  given  by  them  should  be  paid  in  full, 
and,  In  the  event  they  should  create  other  or 
additional  Indebtedness,  then  all  the  notes 
given  in  settlement,  as  provided  in  the  agree- 
ment, should  immediately  mature,  and  become 
due  and  collectible.  Hence,  If  new  or  addi- 
tional indebtedness  was  contracted,  as  alleged 
in  the  plea,  the  defendants'  notes  became,  by 
law,  collectible,  and  the  defendants  had  the 
right  to  accept  payment  thereof.  For  the  er- 
ror In  overruling  the  plea,  the  decretal  order  of 
the  chancery  court  is  reversed,  and  the  cause 
remanded.    Reversed  and  remanded. 

BRICKELL,  O.  J„  not  sitting,  having  been 
of  counsel 


WALLER  et  aL  v.  JONES  et  al. 
(Supreme  Court  of  Alabama.  July  31,  1895.) 

Acquisition  bt  Agent  of  Pkopektt  or  Princi- 
pal— Resulting  Tbust  —  Evidence  —  Weight 
and  bufticibnot—  limitations— running  or 
Statute  —  Relief  from  Fraud  —  Diobbb  in 
Equity— Imposing  Conditions. 

L  One  redeeming  another's  property  from  a 
tax  sale,  with  means  furnished  by  himself,  un- 
der an  agreement  by  that  other  to  repay  when 
able,  will  be  considered  a  trustee  for  that  other, 
and  the  fact  that  certificates  of  transfer  are 
taken  in  his  own  name  will  be  treated  as  hav- 
ing been  done  merely  to  secure  reimbursement. 

2.  At  the  hearing  of  a  bill  for  the  enforce- 
ment of  a  trust  alleged  to  have  arisen  from  a 
purchase  of  certain  tax  certificates  by  defend- 
ant it  appeared  for  complainant  that  defendant, 
her  son-in-law,  who  had  been  living  with  her, 
in  the  property  upon  which  the  taxes  were  as- 
sessed, for  some  years,  at  times  paying  board 
for  himself  and  family,  and  furnishing  other 
financial  assistance  to  complainant,  without 
claiming  any  right  to  compensation,  had,  at  her 
request,  paid  the  tax  in-  question,  upon  her 
promise  to  repay  when  she  was  able;  that, 
though  respondent  had  taken  the  certificates  in 
his  own  name,  complainant  knew  nothing  of  it, 
nor  of  their  subsequent  transfer  to  her  other 
children.  The  evidence  for  respondent  was  in 
denial  of  the  contention  that  complainant  had 
agreed  to  repay  him,  but,  rather,  that  to  secure 
himself  for  that  indebtedness,  and  for  numer- 
ous other  sums  advanced,  he  bad  taken  the 
tax  certificates,  had  subsequently  assigned 
them,  and  had  had  deeds  issued  to  his  assignees. 
The  property  was  worth  many  times  the 
amount  of  the  tax,  had  been  the  family  home 
for  a  number  of  years,  and  defendant  failed  to 
secure  deeds  thereto  for  eight  years  after  he 
became,  according  to  his  contention,  entitled  to 
to  them.  It  was  shown,  too,  that  defendant 
not  only  knew  of  a  mortgage  afterwards  placed 
upon  the  property  by  complainant,  but  that  he 
paid  the  same,  and  took  an  assignment  there- 
of to  himself.  Complainant  alleged  a  willing- 
ness to  repay  the  amount  advanced  for  taxes, 
with  interest.  Meld,  that  it  was  error  to  dismiss 
the  bill. 


8.  Code,  I  606,  limiting  the  time  within 
which  "an  action  for  the  recovery  of  real  estate 
sold  for  the  payment  of  taxes"  may  be  brought, 
has  no  application  to  a  bill  for  the  enforce- 
ment of  an  implied  trust  resulting  from  the  pur- 
chase, by  an  agent,  for  his  principal,  with  the 
agent's  funds,  of  tax  certificates  on  the  prin- 
cipal's property. 

4.  In  decreeing  the  enforcement  of  an  im- 
plied trust  raised  by  the  purchase,  for  his  prin- 
cipal, by  an  agent,  in  his  own  name  and  with 
his  funds  of  tax  certificates  on  the  principal's 
property,  the  principal  will  not  be  required,  in 
addition  to  repaying  the  amount  of  the  tax,  with 
interest,  to  pay  other  claims  against  him  held 
by  his  agent,  in  nowise  incumbrances  upon  the 
property  involved,  nor  will  he  be  required  to 
pay  a  mortgage  upon  the  property,  of  which  the 
agent  has  become  assignee,  and  which  is  over- 
due. 

5.  Where  the  agent  has  purchased  for  bis 
principal,  but  with  his  own  funds,  tax  certifi- 
cates upon  the  principal's  property,  taking  them 
in  his  own  name,  and  has  afterwards  had  the 
deeds  thereof  issued  to  himself,  subsequently 
conveying  the  property,  that  instrument  of  con- 
veyance will  operate  as  an  assignment  to  his 
grantees  of  his  claim  to  be  reimbursed  for  the 
amount  expended  in  payment  of  the  taxes  upon 
the  enforcement  of  toe  implied  trust,  and  such 
grantees  will  be  entitled  to  be  reimbursed  for 
that  amount,  with  interest,  accounting,  in  re- 
turn, to  the  principal  for  the  rents  and  profits 
of  the  property  while  they  or  their  grantor  have 
had  possession. 

o.  No  tender  of  the  amount  due  the  trustee 
having  been  made  before  the  bill  for  the  en- 
forcement of  an  imolied  trust  was  filed,  costs 
will  be  equally  divided  between  complainant  and 
defendant  upon  the  rendition  of  a  decree  in 
favor  of  the  former. 

Appeal  from  chancery  court,  Montgomery 
county;  Jere  N.  Williams,  Judge. 

Bill  by  Susan  M.  Gilmer  against  A.  Camp- 
bell Jones  and  others  to  enforce  an  implied 
trust  Complainant  having  deceased  during 
the  pendency  of  the  cause,  W.  R.  Waller,  her 
administrator,  was  substituted  as  complain- 
ant and  her  heirs,  other  than  those  made  de- 
fendants, were  joined  with  him.  From  a  de- 
cree dismissing  the  bill,  the  administrator 
appeals.  Reversed. 

John  G.  Winter,  for  appellants.  Chas.  P. 
Jones  and  Edwin  F.  Jones,  for  appellees. 

HEAD,  J.  The  bill  was  filed  on  the  11th 
day  of  January,  1892,  by  Susan  M.  Gilmer, 
against  A.  Campbell  Jones,  Susan  W.  Jones, 
his  wife,  Eleanor  E.  Gilmer,  Rebecca  C.  Gil- 
mer, and  Annie  E.  Pentecost  the  last  four 
named  being  daughters  of  the  complainant 
The  bill,  In  substance,  alleges  (1)  that  the 
complainant  is  the  owner  and  Is  seised  in 
fee  of  a  certain  parcel  of  land  in  the  city 
of  Montgomery,  which  she  acquired  by  deed 
executed  to  her  on  the  24th  day  of  February, 
1875;  (2)  that  she  has  been  in  possession  of 
the  property  since  that  date,  the  same  being 
of  the  value  of  more  than  $8,000;  (3)  that  on 
the  8th  day  of  May,  1882,  the  property  was 
sold  for  city  taxes,  and  purchased  by  one 
Marlln,  for  $104.19,  the  city  council  of  Mont- 
gomery making  him  a  deed  the  same  day, 
and  on  the  21st  day  of  August,  1882.  the 
property  was  sold  for  state  and  county  taxes, 
Marlin  likewise  becoming  the  purchaser,  for 
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the  sum  of  $30.05,  and  receiving  a  certificate 
of  sa le;  (4)  that  afterwards,  on  the  13th  day 
of  September,  1882,  Marlin  transferred  said 
certificate  received  from  the  probate  judge, 
and  also  all  bis  right,  title,  and  interest  un- 
der the  tax  deed  from  the  city  council,  to  the 
defendaut  A.  Campbell  Jones;  (5)  that  on 
April  22,  1800,  the  probate  judge  of  Mont- 
gomery county  conveyed  the  property  to 
Jones,  as  the  holder  of  the  certificate;  and 
(6)  that  on  June  17,  1800,  the  latter,  upon 
the  recited  consideration  of  love  and  affec- 
tion, executed  a  deed  to  his  wife  and  her  said 
three  sisters,  by  which  he  conveyed  the  prop- 
erty to  them,  his  codefendants  herein.  The 
substance  of  the  allegations  upon  which  she 
rests  the  equity  of  the  bill  may  be  thus  stat- 
ed: That,  a  few  days  before  said  Jones  be- 
came the  transferee  of  the  tax  titles,  he  re- 
minded complainant  that,  as  the  time  was 
passing,  the  property  ought  to  be  redeemed, 
whereupon  she  Informed  him  of  her  inability 
to  do  so,  owing  to  her  Impecunious  condition; 
that  he  then  offered  to  advance  the  money 
to  her,  If  she  would  agree  to  pay  him,  when 
able;  and  that  she  then  authorized  him  to  act 
for  her  In  the  redemption  of  the  property. 
As  explanatory  of  the  relationship  which  ex- 
isted between  them  at  the  time,  she  alleges 
that  she  frequently  and  constantly  advised 
with  Jones  about  her  business  affairs;  that 
she  had  often  procured  him  to  act  for  her  In 
such  matters;  and  that  she  and  the  said 
Jones,  as  well  as  his  codefendants,  were  then 
occupying  said  property  as  a  home,  in  the 
manner  usual  In  such  cases  of  close  family 
relationship.  The  bill  also  alleges,  as  show- 
ing the  attitude  of  the  parties  after  the  trans- 
fer to  Jones  of  the  tax  titles,  that  the  com- 
plainant and  the  defendants  continued  to 
reside  together  In  the  dwelling  situated  on 
the  lot,  the  daughters  and  Jones,  In  part  con- 
sideration of  the  enjoyment  of  the  property, 
furnishing  her  a  home,  supplying  the  table, 
and  paying  the  taxes,  without  any  claim  of 
title  on  their  part,  and  she  supposing,  up  to 
April  22,  1890,  he  had  redeemed  the  prop- 
erty in  her  name,  when  Jones,  after  procur- 
ing the  deed  from  the  probate  judge,  claimed 
to  own  the  property;  and  that,  subsequently, 
his  codefendants,  after  receiving  from  him 
the  deed  of  June  17,  1800,  claimed  and  as- 
serted exclusive  title  In  themselves,  by  virtue 
of  the  conveyances  hereinabove  recited,  there 
having  been,  up  to  the  filing  of  the  bill,  no 
change  in  the  possession,  and  the  only  change 
In  the  relation  of  the  parties  being  the  said 
claim  of  ownership.  Complainant  also  al- 
leges that  the  defendants  owe  her  a  much 
larger  sum  than  the  amount  of  $205.84,  paid 
for  the  taxes,  on  account  of  the  use  of  the 
property,  after  deducting  a  reasonable 
amount  for  the  food  supplied  her,  as  also 
the  various  amounts  paid  for  taxes;  but  she 
says  she  is  willing,  if  mistaken  in  this,  to 
pay  any  balance  that  may  be  found  due  to 
the  defendants  on  an  accounting,  for  the 
purpose  of  doing  complete  equity.  And  she 


submits  herself  to  the  jurisdiction  of  the 
court  In  all  things  pertaining  thereto.  The 
purpose  of  the  bill  Is  to  secure  a  decree  de- 
claring that,  by  virtue  of  the  alleged  fidu- 
ciary relationship  existing  between  the  com- 
plainant and  Jones,  his  purchase  of  the  tax 
titles  shall  inure  to  her  benefit,  and  that, 
upon  reimbursing  him,  she  be  allowed  to  re- 
deem the  property,  and  have  a  cancellation 
of  the  several  deeds  hereinabove  recited  aa 
clouds  on  her  title. 

The  defendants  filed  a  joint  answer,  and, 
as  far  as  necessary  to  be  stated,  present  their 
claims  and  defenses  as  follows:  Admitting 
the  tax  sales  and  purchases,  the  transfers 
and  deed  to  Jones,  and  the  making  of  the  con- 
veyance by  him  to  his  codefendants;  also, 
admitting  that  Jones  did  tell  the  complainant 
the  property  had  been  sold  for  taxes,  and 
should  be  redeemed,  and  that  she  replied  her 
inability  to  do  so,— they  deny  that  he  offered 
to  advance  the  money  to  redeem,  or  that  she 
authorized  him  to  act  for  her,  or  that  he.  In 
fact,  did  or  pretended  to  act  for  her  In  said 
matter.  They  admit  the  relationship  and 
attitude  of  the  parties  at  that  time,  as  alleged 
in  the  bill,  but  deny  they  have  been  so  living 
since.  On  the  contrary,  they  allege  that 
shortly  after  the  fall  of  1882,  to  wit,  "about 
October,  1883,"  the  defendant  was  permitted 
by  complainant  to  take  possession  of  the  prop- 
erty, to  keep  house  therein,  furnish  supplies, 
take  boarders,  and  repair  the  house,  she  liv- 
ing there  with  Jones  and  wife,  who  "gave  her 
a  home  from  their  natural  love  and  affection"; 
since  which  time,  they  allege,  he  has  been  in  j 
uninterrupted  possession,  claiming  to  own  the  . 
property  from  the  date  of  the  purchase  of  the 
certificates,  until  he  conveyed  to  his  codefend-  | 
ants,  since  which  last  date  all  of  the  defend- 
ants have  been  In  the  open  and  undisputed 
possession  of  said  property.  They  set  up,  al- 
so, that  about  March,  1884,  the  complainant  , 
abandoned  the  property,  and  left  the  state, 
and  that,  since  the  purchase  by  Jones  of  the 
certificates,  she  has  made  no  claim  to  the 
property.  They  deny  any  agreement  to  fur- 
nish the  table  and  pay  the  taxes  in  considera- 
tion of  the  use  of  the  property,  but  say  they 
furnished  complainant  with  a  home  and  the 
necessaries  and  comforts  of  life  without 
charge,  and  solely  on  account  of  the  love  and 
affection  they  have  for  their  mother,  who  has 
never,  they  allege,  since  October,  1883,  pro- 
vided in  any  way  for  the  family,  or  contrib- 
uted to  the  expenses,  or  asserted  any  right  of 
control  over  the  property.  They  also  allege, 
as  meeting  the  allegations  of  the  bill  In  re- 
spect of  Indebtedness  to  the  complainant  on 
.their  part,  that,  from  1878  to  1880,  JoneB  paid 
taxes  on  the  property,  for  her  accommoda- 
tion, which  she  has  never  repaid,  amounting 
to  about  $526,  and  that  about  April,  1883, 
complainant  executed  a  mortgage  on  the 
premises  to  one  Wade  for  $210,  which  she 
did  not  pay,  and  which  mortgage  said  Jones, 
to  prevent  a  sale,  and  save  a  home  for  his 
codefendants,  purchased,  and  of  which  he 
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took  a  transfer.  They  also  allege,  on  the 
same  line,  that  Jones,  "at  various  tunes  be- 
tween the  year  1873  and  the  year  1880,  paid, 
at  the  request  of  complainant,  various  sums 
of  money,  amounting  in  the  aggregate  to 
about  three  thousand  dollars."  In  referring 
to  the  purchase  by  Jones  of  the  tax  certifi- 
cates in  his  own  name,  the  defendants  allege 
"that,  in  the  year  1880,  respondent  Jones,  not 
having  been  reimbursed  for  any  of  the  sums 
paid  for  complainant,  and  complainant  having 
failed  to  secure  him  for  what  he  had  already 
paid  out,  or  for  the  amount  necessary  to  be 
paid  out  for  the  taxes  of  1881,  declined  to 
make  any  further  payment  for  or  on  account 
of  the  complainant,  and  ceased  from  that  time 
to  act  for  complainant;  and  that,  after  said 
property  had  been  sold  for  taxes,  said  A. 
Campbell  Jones,  with  his  own  funds,  pur- 
chased said  certificates  in  his  own  name,  and 
took  a  transfer  thereof  to  himself."  The  an- 
swer contains  the  following  as  giving  the  mo- 
tive which  inspired  him  in  making  the  con- 
veyance to  his  codefendants:  "That  such 
deed  was  executed  and  delivered  In  pursuance 
of  the  purpose  of  said  A.  Campbell  Jones  in 
securing  them  a  home,  the  complainant  being 
indebted  to  the  said  Rebecca  C.  Gilmer,  El- 
eanor B.  Gilmer,  and  Annie  O.  Pentecost  In 
the  sum  of  one  thousand  dollars,  which  said 
sum,  with  the  Interest  thereon,  has  been  due 
and  unpaid  for  more  than  ten  years;"  and 
the  following,  in  the  same  connection:  "And 
respondents  aver  that  the  said  Jones,  in  ex- 
ecuting said  conveyance,  was  prompted  by 
the  desire  of  securing  a  home  for  them;  that 
the  said  Eleanor  E.  Gilmer  and  Rebecca  C. 
Gilmer  are  both  unmarried  women,  and  have, 
by  reason  of  the  ownership  of  said  property, 
been  able  to  earn  a  living  for  themselves  by 
taking  boarders." 

We  have  stated  the  case,  as  made  by  the 
pleadings,  with  a  view  to  clearly  showing  the 
nature  of  the  cause,  and  .the  issues  between 
the  parties,  as  preliminary  to  a  discussion  of 
the  evidence  and  the  principles  of  law  in- 
volved in  this  family  dispute  over  the  owner- 
ship of  the  home  in  which  the  parties  had 
dwelt  for  many  years,  and  in  which  they  re- 
sided together,  not  only  when  the  bill  was 
filed,  but  up  to  the  time  of  the  mother's  death 
In  March,  1888.  We  will  add  that  the  de- 
fendants filed  an  amendment  to  their  answer, 
setting  up,  by  way  of  plea,  "that  the  matters 
and  wrongs  complained  of  happened  more 
than  six  years  prior  to  the  filing  of  the  bill  of 
complaint";  and,  further,  "that  the  complain- 
ant knew  of  the  alleged  fraud  and  wrong  In 
her  said  bill  complained  of  more  than  a  year 
prior  to  the  filing  thereof."  Complainant 
having  died  pendente  lite,  the  suit  was  re- 
vived in  the  names  of  her  administrator  and 
five  children  other  than  those  who  were  de- 
fendants. The  chancellor,  on  final  hearing, 
dismissed  the  bill,  without  assigning  reasons, 
and  the  appeal  by  the  complainants  brings 
the  case  here  for  review. 

1.  The  allegations  of  the  bill  to  which  we 


have  adverted  show,  beyond  doubt,  that  Its 
main  and  essential  equity  is  based  upon  the 
familiar  principle  of  law,  often  recognized  in 
our  decisions,  which  declares  that  the  rela- 
tion between  principal  and  agent  is  of  a  fidu- 
ciary character,  and  which  disables  the  agent, 
during  the  existence  of  the  agency,  from  pla- 
cing himself  in  a  position  adverse  to  that  of 
his  principal.  In  a  recent  case  we  quoted 
with  approval  the  following,  as  a  comprehen- 
sive and  concise  statement  of  the  rule: 
"Whenever  one  person  is  placed  in  such  rela- 
tion to  another,  by  the  act  or  consent  of  that 
other,  or  the  act  of  a  third  person,  or  of  the 
law,  that  he  becomes  Interested  for  him,  or 
Interested  with  him,  in  any  subject  of  prop- 
erty or  business,  he  is  prohibited  from  acquir- 
ing rights  in  that  subject  antagonistic  to  the 
person  with  whose  Interest  he  has  become  as- 
sociated." Insurance  Co.  v.  Dangalx  (Ala.) 
15  South,  956.  To  this  we  may  add  the  fol- 
lowing citations:  Spratt  v.  Wilson,  04  Ala. 
60S,  10  South,  209;  Adams  v.  Say  re,  76  Ala. 
509;  I<L,  70  Ala.  318;  Pearce  v.  Gamble,  72 
Ala.  341;  Firestone  v.  Firestone,  49  Ala. 
128;  Walker  v.  Palmer,  24  Ala.  358;  McKln- 
ley  v.  Irvine,  13  Ala.  681.-  If,  therefore, 
Jones  was  authorized  by,  and  agreed  with, 
the  complainant,  to  redeem  her  property  from 
the  tax  Bales,  or  to  purchase,  for  her  benefit, 
the  outstanding  tax  titles,  with  means  to  be 
furnished  by  him,  upon  promise  by  her  to  re- 
pay him  when  able,  as  alleged  in  the  bill, 
then,  under  the  influence  of  the  rule  of  law 
we  have  stated,  a  constructive  trust  for  the 
complainant's  benefit  will  be  raised  up,  which 
a  court  of  equity  will  declare  and  enforce, 
and  the  taking  of  the  transfer  in  his  own 
name  will  be  treated  as  having  been  done 
for  the  mere  purpose  of  securing  to  him  reim- 
bursement of  the  amount  advanced.  Jewel- 
ry Co.  v.  Volfer  (Ala.)  17  South.  525;  1  Perry, 
Tr.  |  206;  2  Pom.  Eq.  Jur.  H  1044-1050;  Col- 
lins v.  Ralney.  42  Ark.  531;  Bos  well  v.  Cun- 
ningham, 32  Fla.  277;  Rose  v.  Harden,  35 
Kan.  106,  10  Pac.  554;  Sandfoss  v.  Jones,  85 
Cal.  481;  Kendall  v.  Mann,  93  Mass.  15. 

2.  The  equity  of  the  bill  is  not,  and  cannot 
be,  denied;  but  the  defendants  earnestly  In- 
sist that,  as  a  matter  of  fact,  the  particular 
fiduciary  relationship  did  not  exist,  and  that, 
the  burden  of  proof  being  upon  her  to  main- 
tain this  preliminary  fact  (Spratt  v.  Wilson, 
94  Ala.  608,  10  South.  209),  she  has  failed  to 
sustain,  by  evidence,  the  allegations  of  her 
bill.  This  will  require  a  consideration  of 
the  answer  of  the  defendants,  and  of  the 
testimony  found  in  the  record.  The  testi- 
mony of  the  complainant  herself,  if  believed, 
fully  sustains  the  bill,  and  would  justify  the 
relief  she  seeks.  She  also  offers  the  testi- 
mony of  one  of  her  daughters,  Mrs.  Harris, 
who  testifies  to  a  conversation  in  reference 
to  the  redemption  of  the  property  by  Jones; 
but  she  is  indefinite  and  uncertain  as  to  the 
time,  and  the  cross-examination  renders  it 
probable  that  her  testimony  relates  to  a  con- 
versation which  occurred  after  the  transfer 


Digitized  by  Google 


280 


SOUTHERN  REPORTER,  Vol.  18. 


(Ala. 


to  Jones.  There  is,  therefore,  direct  conflict 
between  complainant  and  Jones  as  to  the 
fact  of  agency;  and  this  will  necessitate  a 
careful  examination  of  the  situation  of  the 
parties,  the  probability  or  improbability  of 
their  statements,  their  acts  and  conduct,  with 
reference  to  each  other  and  the  property,  be- 
fore and  after  the  main  transaction  under 
Investigation,  and,  in  short,  all  the  circum- 
stances developed  in  the  case,  so  that  we 
may  decide  where  the  truth  of  the  matter 
lies,  remembering  that  weighing  evidence  by 
no  means  consists  simply  in  counting  wit- 
nesses. 

In  looking  at  the  case  from  the  standpoint 
of  the  defendants,  as  disclosed  In  their  an- 
swer alone,  we  do  not  know  which  of  its 
two  leading  features  most  excites  surprise,— 
whether  It  be  the  fact  that  a  son-in-law,  who 
protests  love  and  affection  for  his  wife's 
mother,  and  who,  up  to  that  time,  had  con- 
tributed liberally  to  her  assistance  and  sup- 
port, would  undertake  to  acquire  for  him- 
self, In  hostility  to  her,  her  home,  worth  from 
$7,000  to  $10,000,  for  the  paltry  sum  of  about 
$200,  without  telling  her,  as  far  as  is  shown, 
prior  to  the  purchase,  that  he  designed  doing 
so,  or  making  any  effort  to  secure  a  loan  for 
her  on  the  property,  which  we  may  well  sup- 
pose, In  view  of  Its  value,  could  easily  have 
been  done;  or  whether  It  be  the  other  fact 
set  up,  that  she,  readily  and  without  protest, 
upon  being  Informed  that  he  had  purchased 
the  property  for  his  exclusive  benefit,  ac- 
quiesced in  and  assented  to  bis  act,  which 
would  force  her  into  the  position  of  a  pen- 
sioner upon  his  bounty,  and  that  she  surren- 
dered the  property  to  his  claim  of  sole  own- 
ership, without  making  any  effort,  in  other 
quarters,  to  secure,  by  loan  or  otherwise,  the 
amount  necessary  to  Its  redemption,  and 
without  any  agreement  or  understanding 
that  he  should  be  under  any  legal  obligation 
to  furnish  her  a  home.  Although  Jones,  by 
his  conveyance  made  in  1890,  nearly  eight 
years  after  the  event,  permitted  three  of  the 
daughters,  who  resided  there,  to  share  in  his 
purchase,  It  Is  nowhere  claimed  that  he  was 
under  obligation,  moral  or  legal,  during  this 
long  interval,  to  grant  them  any  such  inter- 
est. Hence,  the  answer  of  the  defendants 
presents  the  further  remarkable  feature  of 
those  three  sisters,  who  must  have  felt  a 
sense  of  proprietorship  in  the  property,  also, 
for  the  period  of  nearly  eight  years,  silently 
acquiescing  in  an  arrangement  which  would 
have  excluded  any  prospective  interest,  ,  on 
their  part,  as  the  natural  successors  to  their 
mother's  estate.  It  is  highly  improbable  that 
Mrs.  Gilmer  would  have  been  so  Indifferent 
to  the  loss  of  her  valuable  property  as  to 
have  adopted  the  course  suggested;  but, 
even  If  she  had  been  willing  to  trust  the  de- 
fendant Jones  to  maintain  her  in  comfort 
during  her  own  life,  we  find  nothing  In  this 
record  to  Justify  us  in  supposing  that  her 
motherly  instinct  would  have  been  inatten- 


tive to  the  just  expectation*  of  eight  of  her 
children.  But  if,  from  age,  Incapacity,  im- 
pecunious condition,  or  feebleness  of  tem- 
per, she  should  have  failed  to  resent  and  re- 
sist the  plan  of  Jones,, we  can  hardly  believe 
that  the  three  grown  daughters,  who  lived 
with  her,  would  have  been  so  indifferent  to 
their  Interests  as  to  acknowledge  and  ap- 
prove his  claim  of  sole  ownership,  particu- 
larly as  their  mother  was  indebted  to  them 
in  the  sum  of  $1,000.  These  are  the  impres- 
sions which  force  themselves  upon  the  mind 
upon  reading  the  answer  alone.  Let  us  see 
how  the  case  stands  In  the  light  of  the  evi- 
dence. 

Most  of  the  facts  to  which  we  wffl  refer 
are  taken  from  the  testimony  of  the  defend- 
ants, and  more  particularly  from  the  deposi- 
tion of  A.  Campbell  Jones  himself.  Dr.  Gil- 
mer died  In  1873,  leaving  the  original  com- 
plainant, his  widow,  and  nine  children,  both 
sons  and  daughters.  The  family  resided  at 
that  time  on  the  property  in  dispute,  which 
the  complainant  held  under  some  agreement, 
for  which  the  deed  of  lata-  date  was  substi- 
tuted, as  appears  from  Its  recitals.  Two 
weeks  prior  to  the  father's,  Dr.  Gilmer's, 
death,  the.  defendant  Jones  married  Into  the 
family,  and,  after  the  former  event,  he  was 
regarded  and  acted  as  the  man  of  the  estab- 
lishment. His  wife  says  that  from  his  mar- 
riage he  became  its  main  support  From 
1873  to  1880  he  paid  the  taxes  for  Mrs.  Gil- 
mer, in  her  name,  upon  her  request,  and  It  is 
by  no  means  clear  that  she  promised,  or  that 
he  expected,  repayment.  As  long  as  Mrs. 
Gilmer  managed  the  affairs  of  the  household, 
Jones  paid  her  $40  per  month  for  the  board 
of  his  family,  and  at  the  end  of  the  month, 
if  she  was  unable  to  pay  all  the  expenses,  he 
discharged  the  deficit,  and  also  furnished 
wood  and  coal.  These  amounts,  he  states, 
were  usually  from  $20  to  $25  per  month.  It 
does  not  clearly  appear  that  he  made  any 
charge  against  her  for  these  advances,  and 
all  the  circumstances  tend  to  show  that  the 
taxes  and  these  amounts  were  paid,  as  a 
prosperous  son  would  assist  a  widowed 
mother  who  had  no  Income,  without  any  idea 
of  holding  the  claim  against  her  as  a  sub- 
sisting indebtedness.  In  1880  or  1881,  find- 
ing that  the  burden  was  more  than  he  was 
able  to  bear,  Jones  proposed  to  Mrs.  Gilmer 
to  take  a  cheaper  house,  and  rent  her  home 
to  a  tenant,  which  she  concluded  to  do, 
Jones  himself  taking  a  separate  house  for  his 
family.  Mrs.  Gilmer  procured  a  house  at  $10 
per  month,  and  let  hers  at  an  agreed  monthly 
rental  of  $50.  She  failed  to  collect  the  rent, 
and  Jones  states  that  he  had  the  family  to 
support,  and  the  rent  of  the  house  in  which 
they  lived  to  pay,  which  increased,  rather 
than  diminished,  his  burden.  Finding  that 
his  expenses  were  heavier  than  formerly,  he 
proposed  to  Mrs.  Gilmer  to  move  back  to 
her  place,  which  she  did,  Jones  likewise  re- 
turning there,  and  paying  her  board  until  he 
and  Mrs.  Jones  took  charge  of  the  domestic 
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affairs.  Such  was  the  situation  and  relation- 
ship of  the  parties  in  1882.  when  the  prop- 
erty was  advertised  for  sale  for  delinquent 
taxes.  Jones  became  concerned  about  the 
matter,  and  went  to  the  several  male  mem- 
bers of  the  family,  sons  and  sons-in-law, 
and  proposed  to  share  the  expenses  of  the 
taxes.  Failing  in  this  effort,  the  property 
was  sold,  and  the  purchaser,  or  Mr.  Stoelker, 
who  controlled  the  tax  claims,  began  to  press 
for  the  money  or  possession.  He  was  not 
then  entitled  to  possession  under  the  pur- 
chase from  the  probate  judge,  but  it  may  be 
he  could  hare  obtained  it  under  the  deed 
from  the  city  council.  At  this  point,  it  is 
undisputed  that  Mrs.  Gilmer  and  Jones  had 
an  interview  on  the  subject,  in  which  the 
importance  and  necessity  of  redeeming  from 
the  tax  sales  was  discussed.  He  admits  he 
told  her  that  he  would  pay  the  taxes,  and 
redeem  the  property  for  her,  if  she  would 
secure  him,  thus  showing  that  security  for 
the  necessary  amount  was  all  that  he  desired 
or  required.  The  property  itself  was  amply 
sufficient  to  secure  the  amount,  and,  if  Jones 
had  demanded  or  suggested  a  mortgage,  it 
cannot  be  doubted  that  it  would  hare  been 
given.  Mrs.  Gilmer  testifies  that  he  promised 
to  make  the  redemption  for  her,  and  that 
she  authorized  him  to  do  so.  Her  statement 
of  the  transaction  is  reasonable  and  probable, 
and  the  agreement  to  which  she  testifies  is 
the  very  one  that  would  naturally  have  been 
made  by  Jones,  in  view  of  the  close  and  con- 
fidential relationship  then  existing  between 
them,  particularly  as  he  could  and  did  pro- 
cure the  most  adequate  security— the  only 
thing  desired — by  tairjng  the  transfer  in  his 
own  name.  The  admitted  subsequent  un- 
concern of  Mrs.  Gilmer  about  the  matter  can 
be  understood  only  upon  the  hypothesis  that 
Jones  had  given  satisfactory  assurances  of 
his  intention  to  protect  her  interests,  or  that 
she  was  relying  upon  his  declaration,  con- 
taining no  limit  as  to  time,  which  he  admits 
he  made,  that  she  might  redeem  at  cost  to 
him.  At  that  time,  the  period  for  redemp- 
tion had  not  expired.  We  judicially  know 
that  the  period  of  two  years  from  the  date  of 
sale  was  allowed  for  that  purpose  in  case  of 
the  sale  for  city  taxes  (Acts  1880-81,  p.  494), 
and  a  like  term  in  respect  of  the  sale  for 
the  benefit  of  the  state  and  county  (Code 
1876,  I  464).  She  needed  no  permission  nor 
recognition  by  Jones  of  these  legal  rights 
at  the  time  of  his  statement  to  her,  and  it 
can  have  no  real  significance  except  as  an 
admission  of  the  true  character  in  which  he 
had  made  the  purchase  of  the  outstanding 
titles.  If  Jones  bad  positively  declined  to 
advance  for  her,  and  had  given  her  clearly 
to  understand  that  reliance  upon  him,  and  a 
failure  to  resort  elsewhere,  would  result  in 
a  loss  of  her  valuable  property,  for  a  com- 
paratively trifling  debt,  unless  she  strictly 
pursued  her  legal  right  of  redemption  within 
the  statutory  period,  we  cannot  believe  that 
she  could  not  and  would  not  have  made  ar- 


rangements to  remove  the  charge  within  the 
time  prescribed  by  law.  There  are  other 
circumstances,  of  strong  probative  force, 
tending  to  show  that  Jones  did  not  purchase 
the  tax  titles,  nor  hold  them  in  the  begin- 
ning, in  hostility  to  Mrs.  Gilmer.  He  swears 
he  bought  the  property  to  secure  indebted- 
ness due  him,— the  expression  of  an  ulterior 
design  beyond  that  indicated  In  the  simple 
act  of  making  the  purchase;  and  to  this  may 
be  added  the  otherwise  singular  fact  that  he 
failed  for  nearly  eight  years  to  obtain  a  deed 
from  the  probate  judge,  in  the  meantime 
merely  holding  the  certificate  of  purchase. 
The  defendants  say,  as  opposed  to  these  sug- 
gestions, that  Jones  took,  and  Mrs.  Gilmer 
yielded,  possession.  In  recognition  of  his  ad- 
verse claim;  and  they  inquire  how  the  change 
In  the  management  of  the  household  affairs 
can  be  explained,  unless  it  be  true  that  she 
recognized  the  transmutation  of  ownership 
from  herself  to  him.  The  facts  are  that  the 
purchase  was  made  in  September,  1882,  and 
that  Jones  and  his  wife  did  not  undertake 
the  management  of  the  house  until  "about 
October,  1883."  This  delay  of  more  than  a 
year  would  tend  strongly  to  show  that  there 
was  no  causal  connection  between  the  new 
arrangement  and  the  purchase  of  the  tax 
titles.  Mrs.  Gilmer  says  she  rented  the  house 
to  Mrs.  Jones.  This  is  not  denied  by  any  of 
the  defendants,  and  the  testimony  of  Jones 
not  only  confirms  her  statement,  but  fully 
explains  the  circumstance.  After  stating  the 
failure,  from  a  financial  standpoint,  of  Mrs. 
Gilmer's  administration,  to  which  we  have 
referred,  Jones  adds  that  he  proposed  to  her 
that  he  would  take  charge  of  the  house  and 
take  boarders,  which  he  did,  his  wife  collect- 
ing the  board,  for  one  year,  until  they  moved 
to  Atlanta,  in  1884.  Jones  did  not  demand 
or  obtain  possession  under  or  by  virtue  of 
his  tax  purchase,  and  the  mere  transfer  of 
the  control  of  the  domestic  affairs  from  Mrs. 
Gilmer  to  Jones  and  .wife  falls  far  short  of 
constituting  such  possession  in  them  as  could 
be  called  adverse  or  become  uninterrupted 
while  she  lived  there.  When  Jones  removed 
to  Atlanta,  in  1884,  where  he  remained  four 
years,  the  three  sisters  succeeded  him  in  the 
conduct  of  the  establishment,  Mrs.  Gilmer 
continuing  to  reside  there,  in  all  respects  as  a 
mother  would  naturally  do,  and  with  all  the 
privileges  of  that  relation.  These  sisters  nei- 
ther paid  nor  agreed  to  pay  rent  to  Jones. 
He  did  not  exact  it  Nor  did  he  pay  the 
taxes,  after  his  removal.  We  can  see  no  dif- 
ference between  the  control  and  management 
of  Jones  and  wife,  up  to  the  time  he  went 
to  Atlanta,  and  that  of  the  three  sisters, 
after  that  time;  and  it  is  undisputed  that 
the  latter  had  not  asserted  any  claim  to  the 
property  until  after  the  conveyance  to  them 
in  June,  1890.  If  it  be  argued  that  Mrs.  Gil- 
mer paid  no  taxes  after  Jones  assumed 
charge,  so,  also,  may  it  be  said  that  he  paid 
none  after  he  ceased  to  reside  there. 
The  facts,  as  they  appear  in  this  record, 
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clearly  prove,  to  our  minds,  that  Mrs.  Gil- 
mer, owning  a  home  that  would  have  yielded 
$50  per  month,— a  sufficient  sum  to  secure 
her  a  comfortable  living,— was  willing  for 
her  children,  as  occasion  might  require,  to 
share  it  with  her,  and  make  what  profit  they 
could  by  keeping  boarders,  after  paying  the 
expenses,  repairs,  and  taxes,  provided  she 
could  have  a  home  there;  and  that  the  de- 
fendants were  content  with  this  arrange- 
ment. She  made  no  charge  for  rent,  and 
they  made  no  charge  against  her  for  board, 
or  expenditures  on  the  property.  Nor  did 
the  parties  institute  comparisons  or  make 
calculations  to  ascertain  who  derived  most 
benefit  from  this  method  of  conducting  the 
family's  domestic  affairs.  It  is  shown  that 
there  was  no  express  agreement  to  this  ef- 
fect, but  all  the  circumstances  prove  that 
such  was  the  tacit  understanding.  It  was  a 
natural  course,  adopted  by  common  consent, 
And  it  is  no  surprise,  in  view  of  the  close  and 
intimate  relationship  of  the  parties,  that  It 
was  not  made  the  subject  of  express  con- 
tract and  bargain.  We  do  not  find  any  satis- 
factory evidence  of  the  assertion  of  a  hostile 
■claim  against  Mrs.  Gilmer,  by  virtue  of  the 
tax  purchases,  until  1890,  and  she  was  all 
the  while,  even  up  to  her  death  in  1893,  in 
legal  possession  of  the  property.  The  alle- 
gations of  the  answer  that  she  abandoned 
the  place  in  1884,  and  left  the  state,  are  not 
attempted  to  be  sustained  by  the  defendants, 
and  they  appear  to  rest  upon  no  more  sub- 
stantial foundation  than  a  motherly  visit,  of 
three  weeks'  duration,  which  Mrs.  Gilmer 
made  to  the  bedside  of  a  sick  and  afflicted 
daughter  in  the  state  of  Florida. 

There  is  still  another  fact  proven  by  Jones 
which  is  inconsistent  with  the  theory  of  the 
defense.  In  April,  1883,  six  months  or  more 
after  the  purchase  under  investigation,  Mrs. 
Gilmer  made  a  mortgage  on  the  property  to 
one  Wade.  It  cannot  be  supposed  that  Jones 
was  Ignorant  of  this*  transaction.  He  and 
Wade  were  employed  in  the  service  of  the 
same  railroad  company,  Wade  being  master 
car  builder  and  Jones  yard  master.  So  far 
as  appears,  the  latter  made  no  objection  to 
the  giving  of  the  mortgage,  although  he  now 
says  the  property  then  belonged  to  him,  Mrs. 
Gilmer  having  only  the  statutory  'right  of  re- 
demption. Not  only  did  he  fall  to  object  to 
it,  but,  in  1884,  he  paid  the  amount  to  Wade, 
taking  a  transfer  to  himself  of  the  mort- 
gage, thus  preserving  it  as  a  lien  on  the  prop- 
erty; and  he  stated,  when  he  testified,  that 
the  mortgage  then  belonged  to  him.  It  is 
also  proven  that  when,  in  1891,  Jones  pre- 
sented to  Mrs.  Gilmer  plans  of  a  house  he  pro- 
posed to  build,  she  at  once  protested,  and  de- 
clared the  house  should  not  be  constructed,  as 
the  property  was  hers.  Jones  seems  to  have 
then  desisted  from  his  purpose,  as  we  find  no 
evidence  that  a  new  house  was  ever  erected. 

If  we  must  seek  the  motive  and  real  pur- 
pose of  the  subsequent  assertion  of  absolute 
ownership  by  Jones  and  his  grantees,  it  Is 


not  difficult  to  find.  Before  the  transfer  to 
bis  wife  and  her  three  sisters,  he  told  Mrs. 
Gilmer  that,  if  she  would  secure  him  and  the 
three  daughters  for  Indebtedness  claimed  to 
be  due  them,  by  giving  them  a  mortgage  on 
the  property,  he  would  release  all  claims  to  it; 
thus  indicating  that  at  that  late  date,  after 
the  claims  of  the  daughters  for  $1,000,  and 
his  also,  if  he  really  had  any,  had  doubtless 
become  barred,  be  undertook  to  use  the  tax 
purchase  as  the  means  of  reinstating  demands 
which  could  no  longer  be  maintained  in  law. 
His  explanation,  that  he  made  the  transfer  to 
his  wife  and  "to  the  heirs"  who  had  assisted 
his  wife  in  keeping  up  the  property,  indicates 
the  existence  of  the  idea  in  their  minds  that 
the  defendants  were  entitled,  upon  some 
moral  or  equitable  ground,  to  the  enjoyment 
and  ownership  of  the  property,  to  the  exclu- 
sion of  the  other  children.  The  testimony  of 
Jones  strongly  Indicates  that  the  tax  purchase 
was  seized  upon  as  the  only  available  means 
of  effectuating  this  object,  thereby  perverting 
it  to  an  end  not  contemplated  in  the  begin- 
ning. 

We  conclude  that  Mrs.  Gilmer  Is  fully  cor- 
roborated by  the  several  circumstances  and 
considerations  to  which  we  have  referred,  and 
that  the  theory  advanced  by  Jones  and  his 
codefendants  is  not  In  harmony  with  the  va- 
rious facts  shown  by.  the  evidence.  Hence, 
in  the  absence  of  any  Impeachment  of  her 
veracity,  we  accept  her  testimony  as  true, 
and  declare  that  the  chancellor  erred  In  his 
finding  on  the  facts,  if  his  decree  was  based 
upon  a  supposed  deficiency  of  proof.  In  reach- 
ing this  conclusion,  Jones  will  suffer  no  loss, 
since  the  relief  can  be  granted  only  upon  re- 
imbursement of  the  amount  expended,  for 
which,  under  the  offer  to  do  equity,  and  sub- 
mission to  the  jurisdiction  of  the  court,  con- 
tained in  the  bill,  we  can  and  will  decree  a 
lien  upon  the  property,  thus  providing  ample 
security,— the  only  condition  he  claims  to  have 
demanded  in  proposing  to  Mrs.  Gilmer  to  re- 
deem the  property.  We  have  discussed  the 
facts  more  fully  than  we  would  otherwise 
have  done  because  of  the  earnest  argument  of 
counsel  for  appellees  In  support  of  the  decree, 
and  because  we  feel  constrained  to  a  different 
conclusion  from  that  reached  by  the  chan- 
cellor. 

In  view  of  the  allegations  of  the  bin,  and  of 
our  conclusions  upon  the  facts,  we  have  not 
found  it  necessary  to  consider  whether  Jones 
occupied  such  a  relation  to  the  property  and 
Mrs.  Gilmer  as  would,  In  the  absence  of  the 
agreement  or  understanding  which  existed, 
have  disabled  him  from  purchasing  the  tax 
titles  for  his  own  benefit;  and  upon  that  ques- 
tion we  now  express  no  opinion. 

We  will  now  notice  the  defense  of  the  stat- 
ute of  limitations,  which  is  insisted  upon  by 
appellees.  The  contention  is  that  this  is  "an 
action  for  the  recovery  of  real  estate  sold  for 
the  payment  of  taxes,"  within  the  true  in- 
tent and  meaning  of  section  606  of  the  Code 
of  1S86,  and  that  since  Mrs.  Gilmer  discov- 
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ered,  more  than  a  year  before  the  filing  of 
the  bill,  the  purchase  by  the  defendant  Jones, 
and  the  assertion  by  him  of  an  adverse  claim, 
in  violation  of  the  confidence  reposed,  she 
cannot  invoke  the  benefit  of  section  2630, 
-which,  "in  actions  seeking  relief  on  the 
ground  of  fraud,"  allows  an  additional  year 
after  the  discovery  of  the  facts  constituting 
the  fraud,  where  the  statute  has  created  a 
bar,  within  which  to  prosecute  the  suit 
Waiving  the  inquiry  whether  the  pleas  are 
■sufficient  in  their  averments  to  present  the 
question,  we  remark  that  the  contention  pro- 
ceeds upon  an  entire  misconception  of  the 
nature  and  purposes  of  the  bill,  which  we 
have  declared  to  be  a  bill  for  the  enforce- 
ment of  a  constructive  trust,  and  the  pro- 
curement of  the  auxiliary  and  incidental  re- 
lief of  redemption  and  cancellation.  Sec- 
tion 606  of  the  Code  of  1886.  as  well  as  sec- 
tion 464  of  the  Code  of  1876,  for  which,  with 
only  a  change  of  the  period  and  the  time  at 
which  the  limitation  began  to  run,  the  for- 
mer was  substituted,  was  designed  merely  to 
prescribe  a  time  within  which  the  validity  of 
a  tax  sale  could  be  contested  by  the  owner 
or  purchaser  or  their  privies.  Boiling  v. 
Smith,  79  Ala.  535;  Mills  v.  Clayton,  73  Ala. 
350;  Pugh  v.  Yoongblood,  69  Ala.  296;  Jones 
v.  Handle,  68  Ala.  258.  The  original  com- 
plainant, by  her  bill,  does  not  seek  to  test 
the  validity  of  the  tax  sales  of  her  property 
on  account  of  any  defect  or  vitiating  irregu- 
larity, nor,  Indeed,  for  any  reason.  By  her 
failure  to  assail  them,  she  admits  their  valid- 
ity, and  the  bill  proceeds  entirely  on  that 
theory,  although  It  sets  up  that  Jones,  by 
his  failure  to  procure  a  deed  and  sue  for  the 
possession  for  eight  years,  had  become  barred 
of  his  right  to  recover  under  the  sale  made 
for  the  state  and  county  taxes;  but  the  eq- 
uity of  the  bill  by  no  means  rests  upon  this 
averment.  It  Is  of  no  importance,  in  a  case 
of  this  character,  whether  the  tax  sales  were 
.good  or  bad,  and  it  is  but  an  incident  that 
the  outstanding  charge  existed  by  virtue  of 
tax  sales.  The  result  would  not  have  been 
different  if  the  Incumbrance  had  arisen  from 
some  other  cause.  Section  606  has  no  appli- 
cation to  the  case;  and  as  it  is  not  argued 
that  any  other  statute  had  operated  a  bar,  it 
la  unnecessary  to  consider  whether  this  is  an 
action  seeking  relief  on  the  ground  of  fraud, 
within  section  2630.  Scott  v.  Brown  (Ala.) 
17  South.  731.  The  suit  was  brought  within 
10  years  from  the  purchase  of  the  tax  titles, 
and  within  a  much  shorter  time  after  the 
repudiation  of  the  trust  relation.  It  was  not 
barred.    Beadle  v.  Seat  (Ala.)  15  South.  243. 

The  next  inquiry  relates  to  the  terms  we 
should  Impose  as  a  condition  to  granting  re- 
lief. The  familiar  maxim  that  "he  who  seeks 
equity  must  do  equity,"  does  not  compel  a 
complainant  to  make  restitution  where  the 
relief  sought  by  him,  and  the  right  demanded 


by  the  defendant,  grow  out  of  two  entirely 
separate  and  distinct  matters.  1  Pom.  Eq. 
Jur.  §  387.  The  same  is  true  of  the  other 
maxim  "that  he  who  comes  into  a  court  of 
equity  must  come  with  clean  hands."  Pos- 
ter v.  Winchester,  92  Ala.  497,  9  South.  83. 
Therefore,  the  complainants  will  not  be  re- 
quired to  pay  the  claim  of  the  daughters  for 
$1,000,  nor  the  demands  of  Jones  for  loans 
or  advances  now  claimed  to  have  been  made 
to  Mrs.  Gilmer.  These  were  by  no  means 
charges  or  incumbrances  upon  the  property 
Involved,  and  whatever  rights  thereunder  the 
parties  have  must  be  enforced  against  Mrs. 
Gilmer's  estate.  The  mortgage  to  Wade, 
which  Jones  purchased,  was  likewise  an  in- 
dependent transaction,  in  no  way  connected 
with  his  fiduciary  relationship  of  agent,  and 
his  transferees  may  assert  thereunder.  In 
some  appropriate  proceeding  (If  they  have 
not  already  done  so),  whatever  rights  they 
possess,  unless  those  who  have  succeeded  to 
Mrs.  Gilmer's  interest  pay  the  debt.  We  al- 
so but  effectuate  the  manifest  intention  of 
the  parties,  as  above  declared,  in  taking  no 
account  of  the  rental  value  of  the  property 
up  to  Mrs.  Gilmer's  death,  or  of  the  reason- 
able cost  of  her  board,  and  of  the  expendi- 
tures upon  the  property  up  to  that  time,  and 
in  allowing  these  items  to  neutralize  each 
other.  Jones  having  made  a  conveyance  of 
the  property,  the  Instrument  will  operate  as 
a  transfer  to  his  grantees  of  the  claim,  for 
which  the  property  is  made  security;  and 
these  grantees,  defendants  herein,  are  enti- 
tled to  be  reimbursed  the  amount  expended 
by  him  in  the  purchase  of  the  tax  titles, 
with  interest,  and  they  must  account  for  the 
rent  that  was  or  might  have  been  received, 
or.  If  the  property  has  been  occupied  by 
them,  a  reasonable  occupation  rent,  after 
Mrs.  Gilmer's  death.  They  will  also  be  en- 
titled to  any  amounts  expended  after  that 
time,  for  taxes  and  necessary  repairs,  with 
interest,  six-months  rests  to  be  made  in  stat- 
ing the  account.  Adams  v.  Sayre,  76  Ala. 
509;  Dozler  v.  Mitchell,  65  Ala.  511. 

The  decree  of  the  chancellor  must  be  re- 
versed, and  a  decree  here  rendered  for  the 
complainants  in  accordance  with  these  prin- 
ciples. As  It  will  be  necessary  to  take  an 
account,  the  cause  will  also  be  remanded  for 
that  purpose,  and  for  the  complete  execution 
of  our  decree.  As  no  tender  was  made  to  the 
defendants  before  the  suit  was  brought,  the 
costs  in  the  chancery  court,  up  to  this  time, 
will  be  divided  equally  between  the  com- 
plainants and  defendants.  Perdue  v.  Brooks, 
85  Ala.  459,  5  South.  126;  Hudson  v.  Kelly, 
70  Ala.  393.  We  leave  the  chancellor  to  ad- 
judge whatever  further  costs  may  accrue  by 
subsequent  proceedings  in  the  chancery  court 
The  costs  of  the  appeal  will  be  taxed  against 
the  appellees.  Reversed,  rendered,  and  re- 
manded. 
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GUNN  t.  HARDY  et  ux. 

(Supreme  Court  of  Alabama.  July  26,  1895.) 

Injunction— Jurisdiction— Husband  and  Wirs— 
Conveyances  between. 

Injunction  will  not  issue,  at  the  suit  of 
an  execution  debtor  and  his  wife,  to  restrain 
the  further  prosecution  of  an  action  of  eject- 
ment brought  by  the  purchaser  at  the  execu- 
tion sale,  on  the  ground  that  the  husband  had, 
prior  to  incurring  the  Indebtedness  on  which  the 
execution  was  based,  transferred  the  property, 
then  held  by  him  as  a  homestead,  to  his  wife, 
and  that  her  consequent  rights  therein  could 
not  be  set  up  in  the  action  at  law. 

Appeal  from  chancery  court,  Shelby  county; 
S.  K.  McSpodden,  Chancellor. 

Bill  for  an  Injunction  by  James  D.  Hardy 
and  his  wife,  Louisa  Hardy,  to  restrain  the 
prosecution  of  an  ejectment  suit  against  the 
husband  and  one  Wild  by  James  H.  Gunn. 
From  an  order  denying  his  motion  to  dismiss 
the  bill  and  dissolve  the  injunction,  temporari- 
ly Issued,  defendant  appeals.  Reversed. 

Browne  A  Dryer  and  Browne  &  Leeper,  for 
appellant  Knox,  Bowie  &  Pelhorn,  for  ap- 
pellees. 

COLEMAN,  J.  In  December,  1883,  the  ap- 
pellant, Gunn,  purchased  at  sheriff's  sale  the 
house  and  lot  In  controversy,  sold  under  exe- 
cution against  J.  D.  Hardy.  The  purchaser 
received  a  deed  from  the  sheriff,  duly  execut- 
ed, conveying  to  him  the  Interest  of  the  said 
J.  D.  Hardy,  and,  upon  this  title,  instituted 
the  statutory  action  of  ejectment  against 
Hardy  and  Wild,  who  were  In  possession,  to 
recover  the  property.  Pending  the  ejectment 
suit,  Louisa  Hardy,  wife  of  James*  D.  Hardy, 
and  her  husband,  filed  the  present  bill  In  the 
chancery  court,  and  prayed  that  the  eject- 
ment suit  be  enjoined.  The  court  granted  a 
temporary  injunction  In  accordance  with  the 
prayer  of  the  bill.  Several  grounds  of  demur- 
rer were  Interposed  to  the  bill,  and  a  motion 
to  dissolve  the  injunction  for  want  of  equity 
In  the  bill,  and  upon  the  denials  of  the  an- 
swer. The  court  overruled  the  demurrer,  and 
refused  to  dissolve;  and  from  this  ruling  the 
appellant  prosecuted  the  present  appeal. 

The  equity  of  complainants'  bill,  and  their 
right  to  relief,  rest  upon  the  propositions  that 
in  1886,  prior  to  the  rendition  of  the  decree 
upon  which  the  execution  issued,  by  virtue  of 
which  the  property  was  sold,  James  D.  Har- 
dy, the  execution  debtor,  being  then  the  own- 
er of  the  property,  and  in  possession  of  it  as 
his  homestead,  and  claiming  It  as  such,  con- 
veyed the  same  to  his  wife,  Louisa  Hardy,  by 
deed  of  conveyance,  duly  executed;  that  the 
property  consisted  of  a  house  and  lot  in  a 
town,  and  did  not  exceed  in  value  $2,000;  and 
that  they  have  remained  in  possession  of  the 
property,  and  claiming  it  as  a  homestead,  ever 
since.  The  legal  conclusion  deduced  by  com- 
plainants from  these  facts  Is  that  the  deed  of 
conveyance  from  the  husband  to  the  wife  con- 
veyed to  her  only  an  equity,  and  not  the  legal 
title,  and,  having  only  an  equity,  she  could 


not  defend  on  her  title  in  a  court  of  law.  If 
we  concede  this  contention  to  be  true,  we  fail 
to  see  how  the  husband  has  any  standing  In  a 
court  of  equity  as  a  complainant  If  the  legal 
title  remained  In  him,  It  was  assertable  in  a 
court  of  law.  But  we  are  of  opinion  the  con- 
tention is  unsound.  At  the  time  of  the  exe- 
cution of  the  deed  by  James  D.  Hardy  to  his 
wife,  under  repeated  decisions,  the  effect  was 
to  invest  In  her  only  an  equity,  the  legal  title 
remaining  in  the  husband.  The  wife  owned 
an  equitable  separate  estate,  as  distinguished 
from  a  statutory  separate  estate.  She  was 
entitled  to  the  rents,  incomes,  and  profits,  and 
could  charge  such  an  estate  by  her  contracts. 
The  husband  reserved  to  himself  no  benefi- 
cial Interest  His  was  only  a  dry  legal  title, 
without  any  active  duties  to  perform.  The 
effect  of  the  statute  of  February  28, 1887,  cod- 
ified as  sections  2341  to  2351,  Inclusive,  of  the 
Code  of  1886,  was  to  abrogate  the  legal  title 
of  the  husband,  and  Invest  the  wife  with  the 
equitable  and  legal  estate,  as  between  the 
husband  and  wife.  The  statute,  however, 
could  not  operate  so  as  to  affect  intervening 
rights  of  creditors  or  others.  This  is  the  ef- 
fect of  our  decisions  construing  the  sections  of 
the  Code  referred  to.  Conley  v.  Ma  honey 
(Ala.)  15  South.  903;  Maxwell  v.  Grace,  85 
Ala,  577,  5  South.  819;  Ramage  v.  Towles,  85 
Ala.  588,  5  South.  842;  Rooney  ▼.  Michael, 
84  Ala.  585,  4  South.  421;  Bruce  v.  Bruce,  95 
Ala.  563,  11  South.  197;  Turner  ▼.  Bernhei- 
mer,  95  Ala.  241,  10  South.  750;  Scharf  v. 
Moore  (Ala.)  14  South.  880.  If  the  homestead, 
at  the  time  of  the  conveyance  to  the  wife, 
was  exempt  from  the  decree  and  execution 
against  the  husband.  Its  conveyance  was  not 
a  fraud  on  the  creditors. 

It  follows,  from  what  has  been  said,  that 
complainant  had  a  perfect  remedy  in  a  court 
of  law.  We  will  not  render  a  final  decree 
here,  but  will  reverse  and  remand  the  cause, 
with  directions  that  if  complainants'  bill  Is 
not  amended,  within  30  days,  so  as  to  give 
It  equity,  and  to  show  a  right  to  enjoin  the 
respondent's  action  in  ejectment  the  Injunc- 
tion must  be  dissolved,  and  the  bill  dismissed, 
upon  motion  of  the  respondent  made  in  ac- 
cordance with  the  rules  of  practice.  Revers- 
ed and  remanded. 


BURTON  v.  STATE. 

(Supreme  Court  of  Alabama.  July  28,  1895.) 

Criminal  Law  —  Sbrvino  List  or  Jurors  — 
Statutes— Hon  ioi  d  k — Confessions — Evi- 
dence—Instructions. 
1.  Acts  1886-87,  p.  157,  g  11,  providing  that 
the  sheriff  shall  serve  a  copy  of  the  ''special  jury 
drawn  to  try"  the  esse,  together  with  a  copy  of 
the  jurors  drawn  and  summoned  for  such  week, 
and  a  copy  of  the  indictment  one  entire  day  be- 
fore the  day  set  for  trial,  is  an  independent  stat- 
ute, and  not  an  amendment  of  Cr.  Code,  {  4449, 

firoviding  that  a  copy  of  the  indictment  and  a 
iat  of  jurors  summoned  for  the  trial,  including 
the  regular  jury  summoned  for  the  week  in 
which  the  case  is  set  for  trial,  shall  be  served  on 
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defendant,  or  hi*  counsel  at  leaat  one  entire 
day  before  the  day  of  trial  Hence,  It  does  not 
riolate  Const  art.  4,  §  2,  relating  to  amendment* 
without  referring  to  the  Code. 

2.  A  confession  to  a  detective,  who  was 
placed  in  the  jail  oy  the  sheriff,  and  who  repre- 
sented to  defendant  that  he,  too,  waa  a  murder- 
er, and  waa  planning  an  escape,  is  admissible. 

3.  Confessions  made  to  persons  who  were 
known  to  defendant,  and  who  testified  that  nei- 
ther persuasion,  promises,  nor  threats  were  used 
in  obtaining  them,  are  prima  facie  admissible. 

4.  Letters  found  in  the  pocket  of  deceased, 
proved  to-be  in  the  handwriting  of  defendant, 
together  with  testimony  that  on  the  day  of  the 
murder  written  communications  passed  from  de- 
fendant to  deceased,  relative  to  a  matter  that 
defendant  desired  should  be  kept  concealed,  are 
admissible  on  a  trial  for  murder. 

5.  It  may  be  shown,  on  a  trial  for  murder, 
that  defendant  "looked  paler  than  usual"  a  short 
time  after  the  shots  which  were  supposed  to 
have  caused  deceased's  death  were  heard. 

6.  On  a  trial  for  murder,  testimony  that  de- 
fendant endeavored  to  get  deceased's  brother  to 
meet  him.  with  his  father's  pistol,  supplemented 
with  testimony  that  defendant  urged  deceased 
to  get  the  pistol,  and  that  after  the  murder  the 
pistol  could  not  be  found,  is  admissible. 

7.  Defendant  stated  that  he  would  not  tell 
who  killed  deceased,  but  would  write  his  name, 
and  thereupon  wrote  a  name  (not  his  own)  on 
a  piece  of  paper.  Hdd,  on  a  trial  for  murder, 
that  such  paper  was  admissible. 

8.  A  map  showing  the  place  of  the  homi- 
cide with  substantial  accuracy,  and  referred  to 
by  both  sides  during  the  trial,  may  properly  go 
to  the  jury. 

9.  An  exception  to  the  submission  of  a 
certain  map  to  the  jury  cannot  be  reviewed 
where  the  map  was  not  made  a  part  of  the  rec- 
ord. 

10.  There  was  evidence  tending  to  show  that, 
immediately  prior  to  the  murder,  deceased,  with 
s  pistol,  and  defendant,  with  a  rifle,  were  shoot- 
ing at  a  mark  on  a  tree;  that  on  the  same  even- 
ing, defendant  was  seen  with  a  rifle,  and  con- 
fessed that  he  shot  deceased  three  times  with 
the  rifle.  Maid,  that  the  bullets  extracted  from 
the  tree  were  admissible,  and  also  evidence 
showing  the  depth  of  their  penetration  into  the 
tr*e  and  their  location  as  to  the  mark. 

11.  On  a  trial  for  murder,  a  charge  that  if 
tbe  jury  believed  from  the  evidence,  beyond  a 
reasonable  doubt  that  defendant  induced  de- 
ceased to  go  with  him  to  a  secluded  place,  and 
that  defendant  there  shot  and  killed  him,  and 
that  he  did  the  act  with  formed  design,  they 
should  find  defendant  guilty  of  murder  in  the 
first  degree,  is  erroneous;  the  words  "with 
formed  design"  not  being  equivalent  to  "will- 
fully, deliberately,  maliciously,  and  with  pre- 
meditation." 

12.  A  charge  authorizing  a  conviction  on  the 
mere  belief  of  the  Jury,  instead  of  requiring 
them  to  be  satisfied  beyond  a  reasonable  doubt, 
is  erroneous. 

13.  Whether  or  not  confessions  were  "vol- 
untarily" made  is  a  question  for  the  court,  and 
their  truth  and  weight  for  the  jury. 

14.  It  is  error  to  refuse  to  charge  that,  if 
defendant  was  at  another  place  at  the  time  of 
the  homicide,  he  should  be  acquitted,  where  evi- 
dence was  introduced  tending  to  establish  an 
alibi. 

15.  On  a  trial  for  murder,  it  is  proper  to 
charge  that  "before  the  jury  can  convict  de- 
fendant, they  must  be  satisfied  to  a  moral  cer- 
tainty, not  only  that  the  proof  is  consistent 
with  defendant's  guilt,  but  that  it  is  wholly  in- 
consistent with  every  other  rational  conclusion; 
and,  unless  the  jury  are  so  convinced  by  the 
evidence  of  the  defendant's  guilt  that  they 
would  each  venture  to  act  on  that  decision  in 
matters  of  the  highest  concern  and  importance 
to  his  own  interest  then  they  must  find  the  de- 
fendant not  guilty/' 
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Appeal  from  circuit  court,  Calhoun  county; 
George  K.  Brewer,  Judge. 

Joe  Burton  waa  convicted  of  murder  In  the 
second  degree,  and  appeals.  Reversed. 

The  appellant  Joe  Burton,  was  indicted  by 
the  grand  jury  of  Cleburne  county,  at  the 
spring  term,  1896,  of  the  circuit  court  of  said 
county,  for  the  murder  of  Jethro  Evans,  At 
the  spring  term,  1895,  of  the  circuit  court  of 
Cleburne  county,  the  defendant  moved  for  a 
change  of  venue,  upon  certain  grounds  al- 
leged in  his  motion.  This  motion  was  grant- 
ed, and  the  cause  was  removed  to  the  circuit 
court  of  Calhoun  county,  and  upon  the  trial 
of  the  cause  by  said  court,  at  the  spring  term, 
1895,  the  defendant  was  convicted  of  murder 
In  the  second  degree,  and  sentenced  to  impris- 
onment in  the  penitentiary  for  10  years.  Be- 
fore entering  upon  the  trial  of  said  cause,  the 
defendant  moved  the  court  to  quash  the  ve- 
nire of  jurors  for  the  trial  of  this  case,  upon 
the  following  grounds,  to  wit:  (1)  A  true  copy 
of  the  list  of  jurors  summoned  for  his  trial 
was  not  served  on  him,  or  counsel  appearing 
for  him,  one  entire  day  before  the  day  set  for 
his  trial.  (2)  A  true  copy  of  the  lists  of  ju- 
rors composing  the  regular  jury  summoned 
for  the  week  in  which  his  case  is  set  for  trial, 
and  of  the  jurors  summoned  for  bis  trial,  was 
not  served  on  defendant,  or  on  counsel  ap- 
pearing for  him,  one  entire  day  before  the  day 
set  for  his  trial  (3)  The  entire  list  of  special 
jurors  drawn  in  addition  to  the  regular  jurors 
for  the  week  for  which  his  trial  was  set 
amounting  to  50  persons,. was  served  on  the 
defendant,  except  said  regular  jurors  sum- 
moned for  the  week,  and  yet  the  defendant 
avers  and  shows  unto  the  court  that  10  of 
said  jurors  drawn  in  said  venire  were  not  in 
fact  summoned, — the  return  of  the  sheriff  on 
the  original  showing  they  were  not  found, — 
and  the  fact  of  said  10  jurors  not  being  found 
or  summoned  was  not  shown  on  the  alleged 
copy  served  on  the  defendant  (4)  The  copy 
of  the  venire  showing  the  regular  jurors 
drawn  for  the  week  of  the  court  for  which 
this  defendant's  trial  is  set  omits  and  fails  to 
show  the  names  of  the  persons,  to  wit  W. 
Halcomb,  Isaac  Murphy,  and  N.  G.  Hudson, 
who  were  on  the  venire  for  said  week  of  said 
court,  but  not  having  appeared,  were  not  in- 
cluded in  the  juries  for  said  week  of  said 
court,  as  the  same  were  organized.  On  the 
hearing  of  said  motion,  it  was  shown  to  the 
court  that  the  defendant  had,  one  entire  day 
before  the  day  set  for  his  trial,  been  served 
with  a  copy  of  the  indictment  against  him, 
together  with  a  list  of  the  50  jurors  drawn 
specially  for  his  trial,  and  of  the  persons  who 
were  drawn  and  summoned  as  jurors  for  the 
week  set  for  said  trial,  and  that  10  of  said  50 
special  jurors  had  not  been  summoned  by  the 
sheriff,  which  fact  the  copy  served  on  the  de- 
fendant did  not  show;  also,  that  the  copy 
served  on  the  defendant  did  not  contain  the 
names  of  the  3  jurors  mentioned  in  the  mo- 
tion, as  above  set  out,  as  having  been  on  the 
venire  for  said  week  of  said  court,  and  who 
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were  drawn  aa  Jurors  for  said  week,  but  were 
not  summoned  by  the  sheriff  as  sucb.  The 
motion  to  quash  the  venire  was  overruled  by 
the  court,  and  the  defendant  duly  excepted. 

The  evidence  introduced  In  the  trial  of  the 
cause,  as  Is  shown  by  the  bill  of  exceptions, 
showed  that  the  homicide  was  committed  on 
the  evening  of  the  24th  of  January,  1885, 
within  a  short  distance  of  the  town  of  Ed- 
wardsville,  in  Cleburne  county;  that  the  de- 
fendant was  arrested  on  the  same  evening, 
about  9  o'clock,  and  placed  in  jail;  that  the 
deceased  was  the  son  of  the  sheriff  of  said 
county,  about  20  years  old,  and  that  the  de- 
fendant was  15  years  old  on  April  1,  1895. 
The  circumstances  and  surroundings  of  the 
defendant  at  the  time  he  was  making  the  al- 
leged confessions  are  sufficiently  stated  in  the 
opinion.  These  confessions  were  different  as 
testified  to  by  the  several  witnesses.  Some 
of  the  witnesses  testified  that  the  defendant 
said  to  them  that  he  and  the  deceased  were  In 
the  woods,  shooting  at  a  mark,  he  with  a  rifle, 
and  the  defendant  with  a  pistol;  that  as  he 
stepped  to  the  tree  on  which  was  a  mark,  to 
see  how  near  he  came  to  hitting  the  mark,  and 
while  his  back  was  turned  towards  the  de- 
ceased, he  heard  a  shot,  and,  turning  around, 
saw  the  deceased  fall.  Another  witness  tes- 
tified that,  upon  his  asking  the  defendant  who 
killed  Jethro  Evans,  he  said  that  he  would 
not  tell  who  killed  him,  but  would  write  it, 
and  that  thereupon  he  wrote  upon  a  piece  of 
paper,  which  was  handed  him  by  the  witness, 
"A.  Vang  ha  n."  The  detective  who  was  Intro- 
duced as  a  witness  testified,  among  other 
things,  that  the  defendant  confessed  to  him 
that  he  killed  the  deceased,  Jethro  Evans. 
The  defendant  separately  excepted  to  the  tes- 
timony of  the  several  witnesses  testifying  as  to 
the  confessions  made  by  the  defendant,  upon 
the  grounds:  (1)  That  they  were  not  shown 
to  be  voluntary;  (2)  that  they  were  extorted 
by  duress;  (3)  that  they  were  made  while  the 
defendant  was  imprisoned  by  the  sheriff,  who 
was  prosecutor;  and  (4)  they  were  obtained  by 
questions  asked,  and  were  not  voluntarily 
made.  The  several  objections  of  the  defend- 
ant to  the  testimony  of  each  of  the  witnesses, 
In  reference  to  the  confessions  alleged  to  have 
been  made,  were  separately  overruled,  and 
the  confessions  were  allowed  to  go  to  the  Jury; 
and  to  each  of  these  separate  rulings  the  de- 
fendant separately  excepted.  It  was  shown 
that  the  defendant  and  the  deceased  were 
schoolmates,  and  had  attended  school  on  the 
day  of  the  homicide.  The  state  introduced  as 
witnesses  several  of  the  schoolmates  of  the 
defendant  and  the  deceased,  and  these  wit- 
nesses testified' that,  during  the  day,  several 
notes  had  been  exchanged  between  the  de- 
fendant and  the  deceased,  during  school  hours, 
and  that  the  defendant  enjoined  upon  the  de- 
ceased to  say  nothing  about  ^hem.  After  the 
body  of  the  deceased  was  found,  there  was 
taken  from  one  of  his  pockets  three  notes,  and 
these  said  notes  were  shown  to  the  school- 
mates of  the  defendant,  while  being  exam- 


ined as  witnesses,  and  upon  their  testifying 
that  they  were  familiar  with  the  defendant's 
handwriting,  and  that,  in  their  opinion,  these 
notes  were  written  by  the  defendant,  the  state 
offered  them  In  evidence.  The  defendant  ob- 
jected to  the  Introduction  of  said  notes  In  evi- 
dence, and  duly  excepted  to  the  court's  over- 
ruling his  objection.  The  other  rulings  of  the* 
court  upon  the  evidence  are  sufficiently  stated 
In  the  opinion,  and  it  is  deemed  unnecessary 
to  further  set  out  In  detail  the  manner  in 
which  the  several  exceptions  were  reserved 
thereto  by  the  defendant  The  defendant  in- 
troduced evidence  tending  to  show  that  at  the- 
time  of  the  killing,  as  shown  by  the  testimony 
of  the  state's  witnesses,  the  defendant  was- 
not  at  the  place  of  the  killing,  but  was  at 
home,  assisting  In  work  about  the  place. 

Upon  the  Introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  solicitor,  gave- 
to  the  Jury,  among  others,  the  following 
written  charges:  (11)  "If  the  Jury  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  induced  Jethro  Ev- 
ans to  go  with  him  to  a  secluded  place,  and* 
that  defendant  there  shot  him  with  a  gun  or 
pistol,  and  killed  him,  and  that  he  did  the 
act  with  formed  design,  and  that  it  occurred 
in  Cleburne  county,  Alabama,  and  before  the 
finding  of  this  indictment,  you  should  find 
the  defendant  guilty  of  murder  in  the  first 
degree."  (14)  "When  the  corpus  delicti  is 
proved,  independent  of  the  prisoner's  confes- 
sions, an  extrajudicial  confession,  establish- 
ing the  criminal  agency  of  the  defendant,  if 
believed  by  the  Jury,  will  authorize  a  con- 
viction." (28)  "When  confessions  made  by 
the  defendant  are  admitted  in  evidence  by 
the  court,  if  the  jury  believe  the  confessions 
are  true,  they  cannot  disregard  them,  although 
they  may  believe  they  were  not  voluntarily 
made."  The  defendant  separately  excepted 
to  the  court's  giving  each  of  the  charges  re- 
quested by  the  solicitor,  and  also  separately 
excepted  to  the  court's  refusal  to  give  each  of 
the  written  charges  requested  by  him,  among 
which  were  the  following:  (13}  "If  the 
state  has  failed  to  show  any  motive  for  de- 
fendant to  have  murdered  deceased,  and  if 
the  defendant  has  shown  that  he  was  at 
home  when  deceased  was  shot,  then  the  jury 
must  find  the  defendant  not  guilty."  (15) 
"The  court  charges  the  jury  that  if  the  state 
has  failed  to  show  any  motive  for  the  de- 
fendant to  have  murdered  Jethro  Evans,  and 
if  the  state  has  failed  to  so  convince  each 
and  every  juror  by  the  evidence  that  defend- 
ant was  present  at  the  scene  of  the  homicide, 
and  not  at  his  home,  and  to  do  this  to  that 
degree  of  certainty  that  they  would,  each  of 
them,  venture  to  act  upon  that  conviction  in 
matters  of  the  highest  concern  and  impor- 
tance to  his  own  interest,  then  the  jury  must 
find  the  defendant  not  guilty."  (46)  "Before 
the  jury  can  convict  the  defendant,  they  must 
be  satisfied  to  a  moral  certainty,  not  only 
that  the  proof  Is  consistent  with  the  defend- 
ant's guilt,  but  that  it  is  wholly  inconsistent 
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with  every  other  rational  conclusion;  and, 
unless  the  Jury  are  so  convinced  by  the  evi- 
dence of  the  defendant's  guilt  that  they 
would  each  venture  to  act  upon  that  deci- 
sion In  matters  of  the  highest  concern  and 
Importance  to  his  own  interest,  then  they 
must  find  the  defendant  not  guilty."  (07) 
"The  court  charges  the  Jury  that  they  are 
the  final  judges  as  to  whether  the  confes- 
sion, as  testified  to  by  Lawrence  P.  Evans, 
the  state's  witness,  was  voluntary  or  not" 
(68)  "The  court  charges  the  jury  that  in  pass- 
ing on  the  credibility  of  the  statements  made 
by  the  defendant,  as  testified  to  by  witnesses 
for  the  state,  they  may  take  Into  considera- 
tion the  circumstances  under  which  they 
were  made;  and  If  the  jury  believe  from  the 
evidence  before  them  that  said  statements 
were  not  freely,  voluntarily,  and  intelligently 
made,  then  the  Jury  should  reject  them,  as 
wanting  In  credibility,  and  as  not  entitled  to 
weight,  in  passing  on  the  guilt  or  innocence 
of  defendant" 

James  Aiken,  R.  B.  Kelly,  and  Sydney  J. 
Bowie,  for  appellant  Wm.  C.  Fitts,  Atty. 
Gen.,  and  Merrill  &  Bridges,  for  the  State. 

i 

COLEMAN,  J.  The  defendant  was  con- 
victed of  murder  in  the  second  degree.  Be- 
fore entering  upon  the  trial,  he  moved  the 
court  to  quash  the  venire.  The  statute  pro- 
vides that  "if  the  sheriff  shall  serve  a  copy  of 
the  special  Jury  drawn  to  try  said  case,  to- 
gether with  a  copy  of  the  jurors  drawn  and 
summoned  for  such  week,  together  with  a 
copy  of  the  indictment  one  entire  day  before 
the  day  set  for  the  trial,  that  shall  be  held 
a  compliance  with  the  law  requiring  a  copy 
of  the  Jury  and  Indictment  to  be  served  on 
the  defendant  as  hereinbefore  provided." 
Acts  1880-87,  p.  157,  |  11.  The  record  and 
bill  of  exceptions  show  that  the  orders  of 
the  court,  and  the  venire  served  upon  the 
defendant  were  in  compliance  with  the  stat- 
ute. The  sheriff  is  required  to  serve  a  copy 
of  the  special  venire  drawn,  together  with 
a  copy  of  the  jurors  drawn  and  summoned 
for  the  week,  upon  the  defendant  The  act 
makes  a  distinction  between  the  regular  Ju- 
rors for  the  week  and  the  jurors  drawn  spe- 
cially to  try  the  case.  As  to  the  latter,  a  copy 
of  the  Jurors  drawn  is  to  be  served,  while, 
as  to  the  former,  a  copy  of  the  Jurors  drawn 
and  summoned  is  to  be  served.  The  reasons 
for  the  distinction  are  obvious,  and  any  other 
rule  would  result  In  delay  and  confusion. 
It  is  contended  that  section  11  of  the  act  of 
1880-87,  supra,  is  obnoxious  to  section  2, 
art  4,  of  the  constitution.  This  argument 
is  based  upon  the  provision  of  section  4449 
of  the  Criminal  Code,  which  provides  "that 
a  copy  of  the  indictment  and  a  list  of  the 
jurors  summoned  for  his  trial,  Including  the 
regular  jury  summoned  for  the  week  in  which 
his  case  is  set  for  trial,  must  be  served  on 
bun,  or  on  counsel  appearing  for  him,  at 
least  one  entire  day,  before  the  day  set  for 
his  trial."  The  section  of  the  Code  provides 


for  the  service  of  a  copy  of  the  Hst  of  Jurora 
summoned  for  his  trial,  while  the  act  pro- 
vides for  the  service  of  a  copy  of  the  special 
venire  drawn  for  his  trial.  The  act  of  1880- 
87  was  Intended,  as  its  title  and  provisions 
clearly  show,  to  provide  a  complete  system, 
In  and  of  itself,  for  securing  competent  and 
well-qualified  jurors,  and  without  reference- 
to  other  existing  statutory  provisions  affect- 
ing the  matters  provided  for  by  the  statute. 
Its  title  is  very  comprehensive  All  the  sub- 
jects of  the  statute  are  "referable  and  cog- 
nate" to  that  expressed  in  the  title.  Ballen- 
tyne  v.  Wickersham,  75  Ala.  583;  Tatum  v. 
State,  82  Ala.  5,  2  South.  537.  It  was  not 
the  purpose  of  the  statute  of  1880-87,  supra,, 
to  revive  or  amend  any  existing  law,  or  to- 
extend  or 'confer  the  provisions  of  an  exist- 
ing law,  but  to  provide  a  system  complete- 
of  itself,  as  far  as  its  provisions  go.  A 
statute  of  this  character,  and  having  this  ef- 
fect is  not  obnoxious  to  the  constitution. 
The  motion  to  quash  the  venire  was  proper- 
ly overruled. 

The  principal  exceptions  reserved  upon  the 
ruling  of  the  court  during  the  progress  or 
the  trial  relate  to  the  admissions  of  the  con- 
fessions of  the  defendant.  It  is  Insisted  that 
the  confessions  testified  to,  If  made,  were 
made  under  circumstances  which  show  that 
they  ought  not  to  have  been  admitted  against 
the  objections  of  the  defendant  The  de- 
fendant, a  youth  not  quite  15  years  of  age. 
was  arrested  on  a  warrant  charging  him 
with  the  murder  of  Jethro  Evans,  the  son  of 
the  sheriff  of  the  county,  and  by  him  placed 
in  JaiL  The  sheriff  was  absent  for  a  few 
days,  attending  the  burial  of  his  son,  and,  In 
the  meantime,  the  jail  and  prisoners  were 
left  in  the  custody  of  his  deputy,  who,  It 
seems,  was  also  a  son.  No  one,  not  even  the 
prisoner's  counsel,  or  his  father,  were  allow- 
ed access  to  him  during  the  absence  of  the 
sheriff.  His  father  saw  him  on  the  night 
of  the  arrest  and  cautioned  him  against 
speaking  of  the  matter  with  which  he  was 
charged.  It  appears  that  the  sheriff  had  em- 
ployed counsel  to  prosecute  the  defendant 
Questions  in  regard  to  the  killing  were  plied 
to  the  defendant.  A  detective  was  also  put  in 
jail  by  the  sheriff,  and  who  deceived  the  de- 
fendant as  to  his  real  character.  Some  of  the 
confessions  as  testified  to  were  made  In  the 
interim  before  counsel  were  admitted  to  the 
Jail,  and  before  the  detective  was  employed; 
others,  subsequent  to  the  admission  of  coun- 
sel and  of  the  detective.  The  record  shows 
affirmatively  that  there  were  no  promises  of 
favor  nor  inducements  held  out  to  obtain  the 
confessions,  nor  was  there  persuasion  or 
compulsion,  or  threats  or  cause  to  produce 
fear,  other  than  arose  from  the  surroundings. 
It  is  insisted  that  the  youth  of  the  defend- 
ant his  imprisonment,  the  prohibition  of  ac- 
cess to  him,  the  deceit  practiced  by  the  de- 
tective, and  the  fact  that  the  sheriff,  who 
was  prosecuting  the  case,  had  him  in  charge, 
all  being  considered,  are  sufficient  to  raise 
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the  presumption  that  the  confessions  were 

involuntary,  and  not  admissible.  All  of  these 
conditions  did  not  exist  as  to  all  the  confes- 
sions admitted,  but  all  did  exist  as  to  some 
of  the  confessions;  and  the  question  is 
whether  there  is  reversible  error  as  to  the 
admission  of  any  of  the  confessions.  The 
testimony  of  the  detective  is  most  strenuous- 
ly resisted.  We  will  consider  that  first.  The 
defendant  was  over  14  years  of  age,  and 
criminally  responsible.  The  detective  was 
an  entire  stranger  to  him.  If  the  evidence 
of  this  witness  Is  to  be  believed,  the  defend- 
ant supposed  he  was  a  murderer,  and  con- 
fined In  jail  on  a  charge  similar  to  the  one 
against  the  defendant,  and  that  there  were 
other  grave  charges  against  witness.  The 
detective  was  planning  an  escape,  and  as- 
sured the  defendant  of  his  ability  to  make 
it  good.  He  seems  to  have  acquired  the  en- 
tire confidence  of  defendant.  This  may  have 
been  the  more  easily  accomplished  because 
of  the  youth  and  unsuspecting  character  of 
the  defendant,  but  the  question  for  consid- 
eration is  whether  the  confessions  were  vol- 
untary. The  fact  that  the  defendant  was 
deceived  does  not  In  the  least  tend  to  show 
that  his  statements  in  regard  to  the  killing  of 
Evans  were  Induced  by  hope  or  fear,  or  cal- 
culated to  elicit  an  untrue  statement.  What 
weight,  If  any,  a  jury  would  give  to  the  tes- 
timony of  the  detective,  or  confessions  elicit- 
ed under  such  circumstances,  rests  wholly 
with  them.  We  do  not  think  the  court  erred 
in  holding  that  they  were  competent  for  the 
consideration  of  the  Jury.  The  other  wit- 
nesses who  testified  to  the  confessions  of  the 
defendant  were  well  known  to  him.  They 
swear  affirmatively  that  neither  persuasion, 
promises,  nor  threats  were  used.  Prima 
facie  they  were  admissible.  The  credibility 
of  the  witnesses,  their  blaB,  If  any,  relation- 
ship to  the  deceased,  the  truth  of  the  con- 
fessions themselves,  the  weight  to  be  given 
to  them,  were  questions  to  be  considered  and 
determined  by  the  jury  under  the  circum- 
stances. Facts  discovered  In  consequence  of 
confessions  show  the  truth  of  the  confes- 
sions, but  do  not  show  they  were  freely  and 
voluntarily  made;  but  facts  which  were  al- 
ready known  to  a  witness  testifying  to  con- 
fessions of  a  party  as  having  been  made  rel- 
ative to  such  facts  cannot  be  considered  as 
corroborating  the  witness  that  the  confes- 
sions were  In  fact  made.  If  the  Jury  believe 
the  confessions  were  In  fact  made  as  testified 
to,  and  the  confessions  state  facts  which  are 
proven  to  be  true,  independent  of  the  confes- 
sions, such  evidence  tends  to  show  that  the  con- 
fessions were  knowingly,  Intelligently,  and 
truly  made.  We  are  of  opinion  that  the  confes- 
sions of  the  defendant  were  properly  admit- 
ted, and  our  conclusion  Is  supported  by  the 
following  authorities:  Hornsby  v.  State,  94 
Ala.  64, 10  South.  522,  and  authorities;  Good- 
win v.  State  (Ala.)  15  South.  571;  Young  v. 
State,  68  Ala.  569,  dissenting  opinion;  Redd 


v.  Slate,  Id.  498;  Murphy  v.  State,  63  Ala.  1; 
Oregg  v.  State  (Ala.)  17  South.  321. 

The  notes  found  on  the  body  of  deceased 
were  properly  admitted  In  evidence.  The 
handwriting  of  the  defendant  was  sufficient- 
ly proven  to  authorize  their  admission.  In 
addition,  there  was  independent  evidence  of 
written  communications  passing  from  de- 
fendant to  deceased  during  school  hours,  in 
regard  to  a  matter  that  the  defendant  de- 
sired should  be  kept  concealed  from  others. 
The  court  did  not  err  in  allowing  the  wit- 
ness to  testify  that  he  saw  the  defendant  a 
short  time  after  the  gunshots  were  heard 
which  it  is  supposed  resulted  in  the  death 
of  the  deceased,  and  that  he  "looked"  paler 
than  usuaL  This  exception  Is  not  insisted 
on  In  argument.  The  theory  of  the  state  Is, 
and  there  Is  circumstantial  evidence  tending 
to  bear  it  out,  that  the  defendant  was  seen 
going  at  a  rapid  pace  from  the  place  where 
the  body  of  deceased  was  found,  immediate- 
ly after  the  firing  was  heard  in  that  direction, 
and  the  witness  testified  that  It  was  then 
he  saw  the  defendant,  and  he  "looked  paler 
than  common."  The  witness  testified  to  a 
faot  Whether  true  or  merely  imaginary, 
and  what  weight.  If  any,  should  be  given  to 
it,  rested  purely  with  the  Jury.  In  the  case 
of  Railroad  Co.  v.  McLendon,  63  Ala.  266,  and 
which  was  reaffirmed  in  the  case  of  Burney 
v.  Torrey,  100  Ala  157,  14  South.  684,  It  was 
held  that  it  was  competent  for  a  witness  to 
testify  that  another  "seemed  to  be  suffer- 
ing"; that  he  "looked  bad";  that  the  testa- 
tor "was  childish";  that  "his  expression  was 
simple";  that  another  "looked  paler  than 
common"  carried  a  distinct  fact  to  the  minds 
of  the  jurors  cannot  be  questioned,  and  is 
fairly  within  the  influence  of  these  decisions. 

We  are  of  opinion  the  court  ruled  rightly 
In  admitting  the  testimony  of  the  witness 
Leander  Evans,  who  was  a  brother  of  the 
deceased,  that  the  defendant  endeavored  on 
the  same  day  to  get  the  witness  to  meet  him 
out,  with  his  father's  (the  sheriff's)  pistol. 
The  notes  of  defendant  to  deceased,  intro- 
duced in  evidence,  urged  the  deceased  to 
procure  the  pistol  of  his  father,  and  to  meet 
him  with  it.  The  evidence  tends  to  show 
that  deceased  did  get  the  pistol  from  his  fa- 
ther's trunk,  and  met  defendant  according  to 
appointment.  There  hi  evidence  which,  if 
believed,  shows  that  after  the  shooting  the 
defendant  had  this  pistol  in  his  possession. 
Up  to  the  trial,  the  pistol  had  not  been  found. 
The  prosecution  contends  that  the  fact  that 
deceased  showed  so  much  desire  to  get  pos- 
session of  the  pistol,  that  he  had  possession 
of  It  after  the  killing  of  Jethro  Evans,  that  it 
has  been  hidden  since  the  killing  of  deceas- 
ed, tends  to  show  a  motive  for  the  act,  and  is 
also  a  criminating  circumstance.  It  may  or 
may  not  be  entitled  to  much  weight,  but  we 
think  the  evidence  might  properly  go  to  the 
jury,  to  be  considered  In  connection  with  the 
other  evidence. 
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There  was  no  error  in  allowing  the  paper 
with  "A.  Vaughan"  written  on  it  to  be  intro- 
duced in  evidence.  According  to  some  of  tbe 
evidence,  tbe  defendant  stated,  at  one  time, 
he  did  not  kill  deceased,  but  saw  the  man  wbo 
did;  that  he  would  not  call  his  name,  but 
would  write  it;  and  that  he  wrote  "A. 
Vaughan"  as  the  person. 

There  is  an  exception  to  the  introduction  of 
a  map  which  purported  to  show  the  place 
where  the  body  was  found,  and  many  natural 
objects  testified  about  during  the  trial,  their 
relative  directions  and  distances  from  each 
other  and  from  the  place  of  homicide.  The 
map  seems  to  have  been  used  generally  by 
both  sides,  without  objection,  during  the  trial, 
and  referred  to  by  the  witnesses  as  illustrat- 
ing and  explaining  their  testimony.  There 
was  evidence,  also,  showing  that,  for  the  pur- 
poses for  which  it  was  used,  it  was  substan- 
tially correct  Under  these  circumstances, 
the  court  did  not  err  in  permitting  the  map  to 
go  to  the  jury.  We  have  said  this  much  in 
regard  to  this  exception,  more  for  the  purpose 
of  stating  the  rule  than  as  a  decision  upon  the 
exception  insisted  upon.  The  bill  of  excep- 
tions states  that  the  map  is  "found  on  pag^e 

 ."    The  page  is  not  given.    There  Is  no 

map  which  is  made  a  part  of  the  record.  We 
find  a  loose  map  in  the  record,  not  attached  to 
It,  nor  a  part  of  it.  We  cannot  properly  re- 
view the  exception. 

Two  bullets  or  balls  'taken  from  a  tree  near 
where  tbe  body  was  found,  and  also  the  hat 
worn  by  deceased,  with  a  gunshot  hole  in  It, 
were  introduced  in  evidence,  against  the  ob- 
jection of  the  defendant  The  objection  is 
single,  and  goes  to  the  introduction  of  tbe  hat 
and  bullets.  We  have  but  recently  decided 
the  question  as  to  the  admissibility  of  the 
hat  and,  as  the  objection  included  both  the 
bat  and  balls,  there  was  no  objection  in  over- 
ruling the  motion.  We  are  of  opinion,  how- 
ever, that  the  bullets  were  properly  admissi- 
ble, as  well  as  the  evidence  showing  the  depth 
of  their  penetration,  and  also  the  location  of 
the  balls  to  the  mark  at  which  they  were  ap- 
parently fired.  There  was  evidence  tending 
to  show  that  deceased  carried  his  father's  pis- 
tol to  the  appointed  place,  and  that  defendant 
had  a  rifle  with  him,  on  the  evening  of  the 
homicide,  and  was  seen  with  it  as  be  returned 
home.  Some  of  the  confessions  of  the  de- 
fendant if  believed  to  have  been  made,  Were 
to  the  effect  that  he  and  deceased  shot  at  tbe 
mark,  one  using  a  rifle  and  tbe  other  the 
pistol.  These  facts  tended  to  corroborate  the 
facts  stated  by  the  defendant  In  his  confes- 
sions, if  the  jury  believed  they  were  made, 
and  were  admissible,  on  the  same  principle 
that  it  was  permissible  to  show  that  deceased 
liad  been  shot  three  times,  the  gunshots  tak- 
ing effect  as  and  where  the  defendant  had 
confessed  that  he  had  shot  deceased.  We  find 
no  error  in  the  ruling  of  the  court  upon  ques- 
tions of  evidence. 

We  will  next  consider  the  ruling  of  the 
court  giving  and  refusing  such  of  tbe  charges 
▼.I8so.no.9-19  1 


as  we  deem  material.  The  record  shows  that 
the  state  requested  over  30  charges,  and  the 
defendant  over  80.  We  do  not  think  It  im- 
proper to  say,  in  this  connection,  that  so  many 
charges  tend  to  confusion,  rather  than  to  se- 
cure a  just  verdict.  If  a  Jary  is  intelligent 
and  honest  the  insistence  of  the  prosecution 
upon  technical  objections  and  finely-spun  dis- 
tinctions of  doubtful  cliaracter  are  not  calcu- 
lated to  render  a  conviction  more  certain,  and 
often  lead  to  a  reversal  of  a  cause,  where  the 
conviction  was  proper  upon  tbe  merits  of  the 
case,  and  would  have  been  as  certainly  ren- 
dered had  the  objections  been  waived,  and  the 
doubtful  distinctions  not  attempted.  The 
state  does  not  desire  the  conviction  of  any  per- 
son, except  upon  tbe  merits  of  the  case,  and 
by  a  verdict  Intelligently  rendered.  If  jurors 
have  not  a  proper  regard  for  the  oath  tbey 
have  taken,  and  their  duty  to  the  public,  tech- 
nicalities and  charges  of  doubtful  legality  will 
have  no  influence  upon  them.  It  is  much 
safer  to  rely  upon  the  strength  of  the  case 
upon  Its  merits,  and  the  intelligence  and  in- 
tegrity of  the  jury,  than  technical  objections 
and  subtle  distinctions. 

We  are  of  opinion  the  court  erred  in  giving 
charge  11.  If  the  jury  believed,  beyond  a 
reasonable  doubt,  that  defendant  induced 
Jethro  Evans  to  go  with  him  to  a  secluded 
spot,  for  the  purpose  of  taking  his  life,  and. 
in  pursuance  of  such  purpose  or  design,  killed 
him  with  a  gun  or  pistol,  the  offense  would  be 
murder  in  the  first  degree.  A  charge  simi- 
larly defective  as  to  the  intent  was  consid- 
ered in  the  case  of  Green  v.  State,  97  Ala.  59, 
65,  12  South.  416,  and  15  South.  242.  In  the 
charge,  murder  in  the  first  degree,  as  a  con- 
clusion of  law,  Is  predicated  on  tbe  fact  that 
the  killing  was  done,  with  formed  design,  with 
a  deadly  weapon,  in  a  secluded  spot.  These 
are  pregnant  facts  for  the  consideration  of 
the  Jury,  but  these  facts  do  not  raise  the  con- 
clusive presumption,  as  matter  of  law,  that 
the  offense  was  murder  In  the  first  degree. 
The  meeting  in  the  secluded  spot  may  have 
been  for  a  friendly  purpose.  It  was  for  the 
Jury  to  say,  under  all  the  circumstances.  If 
the  defendant  committed  the  act,  there  is  no 
known  eyewitness  living,  other  than  himself. 
The  guilt  of  the  defendant  depends  upon  cir- 
cumstantial evidence  and  his  confession. 
Where  one  Intentionally  kills  another  with  a 
deadly  weapon,  there  is  a  formed  design  to 
kill,  and  the  law  presumes  malice,  unless  the 
evidence  which  proves  the  killing  rebuts  the 
presumption.  Whether"  the  "formed  design" 
to  take  life  is  the  offspring  of  the  elements 
that  constitute  murder  in  the  first  degree,— 
that  is,  willful,  deliberate,  malicious,  and  pre- 
meditated,—or  from  the  facts  which  constitute 
murder  in  the  second  degree,  or  from  sudden 
passion  upon  sufficient  provocation,  or  from 
self-defense,  is  a  question  of  fact  for  the  Jury, 
acting  under  the  presumptions  of  law,  from 
the  facts  as  declared  and  instructed  by  the 
court.  Hornsby  Case.  94  Ala.  55,  10  South. 
522.  In  either  ease,  the  "formed  design"  may 
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exist  but  a  moment  before  the  fatal  act,  but 
the  character  of  the  offense  is  determined  by 
the  elements  which  called  into  existence  the 
"formed  design." 

The  fourteenth  charge  given  was.  faulty,  In 
that  it  authorized  a  conviction  upon  the  mere 
belief  of  the  jury,  instead  of  requiring  them 
to  be  satisfied  beyond  a  reasonable  doubt. 
Whitaker  v.  State  (Ala.)  17  South.  456. 

Charge  28  given  at  the  Instance  of  the 
prosecution  and  charges  67  and  68  refused  to 
the  defendant  will  be  considered,  In  part, 
together.  These  relate  to  the  province  and 
power  of  the  Jury  as  to  confessions  after  they 
have  been  admitted  by  the  court.  It  Is  the 
established  law  of  this  state,  and  that  which 
prevails  almost  universally,  that  confessions 
of  a  defendant  are  not  admissible  against 
him.  In  a  criminal  prosecution,  unless  volun- 
tarily made.  Whether  voluntarily  made  or 
not,  we  hold,  is  a  question  of  law,  to  be  de- 
termined by  the  court  from  the  facts,  as  a  con-  ! 
dition  precedent  to  their  admission.  Bonner 
v.  State,  55  Ala.  242,  and  authorities;  Young 
v.  State,  68  Ala.  569.  Having  been  declared 
competent  and  admissible,  they  are  before 
the  Jury  for  consideration.  The  Jury  have 
no  authority  to  reject  them  as  Incompetent. 
But  the  Jury  are  the  sole  judges  of  the  truth 
and  weight  to  be  given  confessions,  as  they 
are  of  any  other  fact  In  weighing  the  con- 
fessions, the  jury  must  take  into  considera- 
tion all  the  circumstances  surrounding  them, 
and  under  which  they  were  made.  Including 
those  under  which  the  court  declared,  as 
matter  of  law,  they  were  voluntary.  In 
weighing  confessions,  the  Jury  necessarily 
consider  those  facts  upon  which  their  ad- 
missibility, as  having  been  voluntarily  made, 
depends.  While  there  is  no  power  in  the 
jury  to  reject  the  confessions,  as  being  in- 
competent, there  Is  no  power  In  the  court  to 
control  the  Jury  in  the  weight  to  be  given  to 
facts.  The  jury  may,  therefore,  In  the  ex- 
ercise of  their  authority,  and  within  their 
province,  determine  that  the  confessions  are 
untrue,  or  not  entitled  to  any  weight,  upon 
the  grounds  that  they  were  not  voluntarily 
made.  The  court  passes  upon  the  facts  mere- 
ly for  the  purpose  of  determining  their  com- 
petency and  admissibility.  The  Jury  pass 
upon  the  same  facts,  and  in  connection  with 
other  facts,  if  there  are  other  facts.  In  de- 
termining whether  the  confessions  are  true, 
and  entitled  to  any,  and  how  much,  weight. 
The  court  and  jury  each  have  a  well-defined 
and  separate  province.  Young's  Case,  supra. 
It  follows  that,  although  the  jury  may  come 
to  the  conclusion  that  the  confessions  were 
not  voluntary,  yet  If,  from  extrinsic  evidence, 
or  from  their  character  and  the  circum- 
stances, the  jury  are  satisfied  that  they  are 
true,  the  jury  should  act  upon  them.  Being 
competent,  and  the  Jury  being  satisfied  be-  j 
yond  a  reasonable  doubt  of  their  truth,  the 
Jury  may  very  properly  convict  on  such  evi- 
dence. There  waa  no  error  in  giving  charge 
28.  The  statement  In  the  opinion  of  the  case 


of  Goodwin  v.  State,  supra,  that  it  is  the 
"duty"  of  the  Jury  to  discard  and  reject  the 
confessions  altogether,  if  they  are  of  opinion 
that  the  confessions  were  not  voluntarily 
lnade,  although  they  may  believe  them  to  be 
true,  is  herein  modified  in  so  far  as  it  con- 
flicts with  the  opinion  in  the  present  case. 
Charge  67  requested  by  defendant  is  not  full 
enough.  The  Jury  consider  whether  confes- 
sions were  voluntary,  in  passing  upon  their 
weight,  but  the  jury  is  not  authorized  to  de- 
termine their  admissibility.  The  charge  was 
calculated  to  mislead.  Charge  68  was  prop- 
erly refused,  as  invading  the  province  of  the 
Jury.  It  required  the  Jury  to  reject  the  con- 
fessions absolutely,  If,  in  then:  opinion,  they 
were  not  voluntarily  made.  It  was  their  duty 
to  consider  them,  and  their  province  to  give 
them  such  weight  as  they  saw  proper. 

Charge  numbered  13,  requested  by  the  de- 
fendant, should  have  been  given.  Under  the 
!  facts  of  the  case,  If  the  jury  believed  that  de- 
fendant was  at  home  at  the  time  of  the  homi- 
cide, he  was  entitled  to  an  acquittal.  The 
charge  requested  was  more  favorable  to  the 
slate  than  the  law  demanded  under  the 
facts.  For  like  reasons,  charge  15  requested 
should  have  been  given.  We  are  of  opinion 
charge  46  should  have  been  given.  We  find 
no  objection  to  It. 

We  are  not  inclined  to  consider  further  in 
detail  all  the  charges  requested  and  refused. 
It  would  be  discharging  a  burden  not  neces- 
sary for  the  administration  of  justice.  Many 
of  them,  though  intended  to  express  legal 
propositions,  are  not  drawn  with  care,  and, 
on  account  of  their  phraseology,  are  mislead- 
ing or  argumentative.  Others  are  positively 
erroneous,  while  others  single  out  facts  and 
give  them  undue  prominence.  Some  of  the 
charges  ignore  the  right  of  the  jury  to  be- 
lieve a  part  of  the  confessions  and  reject 
others.  In  fact,  the  confessions  testified  to. 
In  some  instances,  are  so  contradictory  that 
the  whole  cannot  be  true.  Elland's  Case,  52 
Ala.  322,  335. 

For  the  errors  mentioned,  the  Judgment  of 
the  circuit  court  Is  reversed,  and  the  cause 
remanded.  Reversed  and  remanded. 


DICKSON  et  al.  v.  BAMBERGER  et  al. 

(Supreme  Court  of  Alabama.  July  81,  1885.) 

Alteration  or  Instruments — Evidence — Ratifi- 
cation. 

1.  In  an  action  on  a  bond  executed  by  de- 
fendants to  plaintiff,  one  of  defendants,  after 
testifying  that  it.  when  executed,  contained  no 
provision  as  to  place  of  payment,  cannot,  for 
the  purpose  of  showing  how  this  fact  was  im- 
pressed on  his  mind,  testify  that,  after  execu- 
tion of  the  instrument,  he  and  the  other  de- 
fendant, in  the  absence  of  plaintiff,  had  a  con- 
versation on  the  subject. 

2.  It  is  proper  to  charge  that  if  the  obligors 
in  a  bond,  with  knowledge  that  it  had  been  al- 
tered by  insertion  of  a  place  of  payment,  offered 
to  pay  half  the  bond,  and  asked  for  time  ia 
which  to  pay  the  balance,  such  offer  and  re- 
quest would  constitute  a  ratification  of,  and  as- 
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sent  to,  the  alteration;  it  being:  for  the  court 
to  para  on  the  sufficiency  of  the  facts  to  con- 
stitute a  ratification. 

Appeal  from  circuit  court,  Lowndes  coun- 
ty; John  Moore.  Judge. 

Action  by  Bamberger,  Bloom  &  Co.  against 
Dickson  Bros,  on  a  bond.  Judgment  for 
plaintiff s,  and  defendants  appeal.  Affirmed. 

Upon  the  introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  plaintiff, 
gave  to  the  Jury,  among  others,  the  following 
written  charges,  to  the  giving  of  each  of 
which  the  defendants  separately  excepted: 
(1)  "The  defendants  would  be  liable  on  the 
bond  named  in  the  complaint,  although  there 
was  a  material  alteration  of  the  same  after 
its  execution,  If  the  defendants  had  knowl- 
edge of  such  alteration,  and,  after  having 
knowledge  of  said  alteration,  offered  to  pay 
one-half  due  on  the  bond,  and  asked  indul- 
gence on  the  balance."  (3)  "Even  if  the  jury 
find  from  the  evidence  that,  after  the  execu- 
tion of  the  bond  by  the  defendants,  It  was 
altered,  without  their  consent,  the  defend- 
ants will  be  liable  thereon  if,  with  a  knowl- 
edge of  such  alteration,  they  recognized  Its 
validity  by  offering  to  pay  a  part  of  the 
bond,  and  asked  time  within  which  to  pay 
the  balance."  (4)  "Even  If  the  jury  should 
believe  from  the  evidence  that  the  bond 
named  in  the  complaint  was  altered  after  its 
execution  by  the  defendants,  still  the  de- 
fendants would  be  liable  thereon  If  they  had 
notice  or  knowledge  of  such  alteration,  and, 
with  such  notice  oi  knowledge,  offered  to  pay 
one-half  of  the  bond,  and  asked  an  extension 
as  to  the  balance  due  thereon."  (G)  "I  charge 
you,  gentlemen  of  the  jury,  that  if  there  was 
an  alteration  of  the  bond  named  in  the  com- 
plaint, after  its  execution,  and  that  defend- 
ants had  notice  of  such  alteration,  and,  after 
having  such  notice,  they  offered  to  pay  a 
part  of  the  amount  due  on  the  bond,  and 
asked  for  time  on  the  balance  due  thereon, 
this  would  constitute  a  ratification  of  such 
alteration,  and  the  defendants  would  be  lia- 
ble thereon."  (7)  "I  chirge  you,  gentlemen 
of  the  Jury,  that  even  If  there  was  an  altera- 
tion of  the  bond  named  In  the  complaint, 
after  its  execution,  and  that  defendants  had 
notice  of  such  alteration,  and,  after  having 
such  notice,  offered  to  pay  one-half  of  the 
obligation  in  cash,  and  to  secure  the  other 
half  by  turning  over  crop  mortgages,  this 
would  constitute  a  ratification  of  such  al- 
teration, and  the  defendants  would  be  liable 
thereon." 

Houghton  &  Collier,  for  appellants.  Lane 
k  White,  for  appellees. 

HEAD,  J.  This  was  an  action  upon  a 
bond  purporting  to  have  been  executed  by 
the  defendants  to  the  plaintiffs  on  the  21st 
day  of  October,  1882,  and  payable  90  days 
after  date,  for  the  sum  of  $700.  The  defense, 
made  by  plea  of  non  est  factum,  was  that 
the  instrument  had  been  materially  altered, 


without  the  knowledge  or  consent  of  the  de- 
fendants, after  its  execution,  by  Inserting 
therein  a  place  of  payment  Although  the 
record  contains  no  replication,  yet  It  clearly 
appears  the  case  was  tried  as  if  the  plain- 
tiffs had  replied  a  ratification,  the  contested 
questions  of  fact  being  whether  the  alleged 
alteration  had  been  made,  and,  if  so,  wheth- 
er the  defendants  had,  with  knowledge  there- 
of, waived  the  same,  and  recognized  the  in- 
strument as  a  valid  obligation.  The  assign- 
ments of  error  necessary  to  be  noticed  re- 
late to  rulings  on  evidence  and  the  giving  of 
charges  at  the  instance  of  the  plaintiffs. 

1.  The  plaintiffs  introduced  their  agent,  Ca- 
t-others, as  a  witness,  and  he  testified  that 
the  bond  had  not  been  altered,  and  that  it 
was  then  in  the  same  condition  as  when 
originally  signed.  After  one  of  the  defend- 
ants had  testified  to  the  alteration,  the  fol- 
lowing question  was  propounded  to  him  by 
his  counsel:  "Is  there  anything  which  Im- 
pressed on  your  memory  the  fact  that  there 
was  no  place  of  payment  In  said  bond  when 
it  was  executed?  If  so,  state  what  it  was." 
To  this  the  witness  replied  that,  shortly  aft- 
er the  bond  was  executed,  and  after  Caroth- 
ers  had  left  the  office  of  defendants,  it  was 
discussed  between  the  witness  and  his  code- 
fendant  as  to  what  kind  of  note  they  had 
given,  and  as  to  its  being  a  plain  note.  Upon 
motion  of  the  plaintiffs,  the  court  excluded 
that  part  of  the  answer  referring  to  the  con- 
versation between  the  two  defendants,  and 
to  this  ruling  they  excepted.  The  court  com- 
mitted no  error  in  this  ruling.  The  conver- 
satijn  between  the  two  defendants,  in  the 
absence  of  the  plaintiffs,  and  after  the  exe- 
cution of  the  instrument,  was  not  a  part  of 
the  res  gestae,  but  consisted  simply  of  self- 
serving  declarations.  It  was,  therefore,  hear- 
say in  its  most  objectionable  form.  Insur- 
ance Co.  v.  Bledsoe,  52  Ala.  538;  Hunt  v. 
Johnson,  96  Ala.  130.  11  South.  387.  Nor 
was  it  competent  to  introduce  said  conversa- 
tion, nor  the  fact  that  it  had  occurred,  in 
support  of  the  accuracy  of  the  recollection  of 
the  witness  In  stating  that  "the  instrument 
was  executed  without  containing  a  place  of 
payment."  It  Is  permissible  to  prove  by  a 
witness  a  reason  why  the  circumstances  to 
which  he  testifies  are  impressed  on  his  mem- 
ory, unless  the  reason  involves  the  introduc- 
tion of  matter  Improper  for  the  jury  to  hear, 
as  we  declared  in  Bell  v.  Troy,  35  Ala.  184; 
but  the  fact  that  the  attention  of  a  witness 
was  specially  called  to  a  transaction  as  to 
which  he  testifies  cannot  be  proven  by  evi- 
dence of  his  own  statements  to  that  effect, 
made  after  the  transaction  was  completed, 
and  in  the  absence  of  the  other  party.  The 
answer  of  the  witness  above  referred  to  was 
nothing  less  than  an  effort  to  support  and  cor- 
roborate his  testimony  by  showing  that  In  a 
conversation  which  occurred  while  not  under 
oath,  nor  In  the  presence  of  the  other  party, 
he  made  a  statement  which  accorded  with 
the  version  he  was  giving  as  a  witness.  This 
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was  clearly  not  permissible.  These  consid- 
erations dispose  of  a  like  exception  reserved 
upon  the  examination  of  the  other  defendant. 

2.  The  plaintiffs  offered  evidence  tending 
to  show  that  the  defendants,  with  knowledge 
of  the  changed  form  of  the  instrument,  if  it 
was  changed,  offered  to  pay  one-half  of  the 
bond,  and  asked  for  time  in  which  to  pay 
the  balance.  The  four  charges  given  upon 
request  of  the  plaintiffs,  which  are  insisted 
upon  as  erroneous,  assert,  hi  substance,  that 
such  offer  to  pay,  and  request  for  time,  if 
made  with  the  knowledge  of  the  alteration, 
would  constitute  a  ratification  of,  and  as- 
sent to,  the  alteration  of  the  instrument 
There  was  evidence  tending  to  support  the 
hypothesis  of  the  charges,  and  its  credi- 
bility was  by  them  referred  to  the  Jury,  the 
court  merely  declaring  the  conclusion  of  the 
law  from  the  fact  so  ascertained.  We  are  of 
opinion  that  the  charges  asserted  a  correct 
legal  proposition.  Montgomery  v.  Cross- 
thwait,  90  Ala.  553,  8  South.  498,  and  au- 
thorities there  cited.  It  would  not  have  been 
proper,  as  counsel  for  appellants  insist,  to 
have  allowed  the  jury  to  decide  whether  or 
not  the  fact  hypothesized  amounted  to  a  rat- 
ification. This  would  have  been  to  refer  to 
them  the  decision  of  a  question  of  law,  which 
is  never  permissible.  The  charges  left  to  the 
Jury  the  ascertainment  of  the  facts  which 
were  relied  on  to  avoid  the  plea,  and  it  was 
for  the  court  alone  to  pass  upon  the  legal 
sufficiency  of  the  facts  to  constitute  ratifica- 
tion. Stanley  v.  Bank,  23  Ala.  652.  Charges 
8  and  19  given  at  the  instance  of  the  plain- 
tiff in  Montgomery  v.  Grossthwalt,  supra, 
were  in  substantially  the  same  form  as  those 
here  complained  of,  and  were  sustained  by 
this  court  in  that  case.  Such  instructions 
do  not  invade  the  province  of  the  Jury,  nor 
are  they  charges  upon  the  effect  of  the  evi- 
dence hi  any  objectionable  sense. 

This  disposes  of  an  tue  assignments  of  er- 
ror which  are  insisted  upon  in  the  brief  of 
appellants'  counsel.  We  discover  no  error  in 
the  record,  and  the  Judgment  of  the  circuit 
court  Is  affirmed.  Affirmed. 


AMERICAN    FREEHOLD  LAND-MORT- 
GAGE CO..  Limited,  v.  DYKES  et  al. 

(Supreme  Court  of  Alabama.  July  31,  1895.) 

Ex  Parte  Certificates— Contract  op  Infant— 
Ratification  —  Covertdre  —  Pleading 
Ratification. 

1.  Ex  parte  certificates  are  not  admissible 
as  depositions.  Nor  are  they  such  documentary 
testimony  as  may,  by  rule  66  of  the  chancery 
practice,  be  proved  viva  voce  at  the  hearing. 
They  are  merely  hearsay. 

2.  Where  an  infant  obtains  a  loan,  giving 
mortgage  security  on  land  therefor,  and  part  of 
it  1b  used,  as  provided  by  the  application  for 
loan,  to  pay  the  purchase  price  for  part  of  the 
land,  on  which  Buch  price  was  a  lien  or  incum- 
brance, such  land  will  be  treated  as  part  of 
the  consideration  received  by  her  for  her  mort- 
gage contract,  and  its  retention  by  her  after  at- 


taining majority  is  a  ratification  of  the  en- 
tire mortgage. 

3.  As  coverture  of  a  woman  does  not  affect 
a  purchase  made  by  her,  it  does  not  affect  her 
ratification  of  a  purchase  made  while  an  infant. 

4.  An  agreement  by  an  infant  to  pay  com- 
missions for  obtaining  a  loan,  being  separatp 
from  her  contract  with  the  lender,  is  not  rati- 
fied by  ratification  of  the  latter  contract. 

5.  Where  the  bill  in  a  suit  to  foreclose  a 
mortgage  merely  alleges  its  execution,  and  a 
default,  and  infancy  is  pleaded  as  a  defense, 
complainant,  to  be  entitled  to  a  decree  on  the 
ground  of  ratification,  must  plead,  by  amend- 
ment to  the  bill,  the  facts  constituting  ratifica- 
tion relied  on  to  avoid  the  defense. 

Appeal  from  chancery  court,  Dale  county; 
Jere  N.  Williams,  Chancellor. 

Suit  by  the  American  Freehold  Land- Mort- 
gage Company,  Limited,  against  Mattie  O. 
Dykes  and  others  to  foreclose  a  mortgage 
The  Loan  Company  of  Alabama,  one  of  the 
defendants,  filed  a  cross  bill  for  foreclosure 
of  Its  mortgage.  The  bill  and  cross  bill  were 
dismissed  without  prejudice,  and  said  compa- 
nies appeal.  Affirmed. 

M.  E.  Mllligan  and  Pettus  &  Pettus,  for  ap- 
pellants.   W.  D.  Roberts,  for  appellees. 

HEAD,  J.  The  bill  was  filed  on  the  24th 
day  of  December,  1892,  in  the  chancery  court 
of  Dale  county,  and  had  for  Its  purpose  the 
foreclosure  of  a  mortgage  executed  by  Mattie 
O.  Dykes  and  her  husband  on  the  7th  day  of 
October,  1890,  upon  her  lands,  to  secure  the 
sum  of  72,300  loaned  by  the  complainant  to 
her.  The  bill  alleges  tliat  Mattie  O.  Dykes 
applied  to  the  Loan  Company  of  Alabama  to 
negotiate  a  loan  for  her  upon  said  lands;  that 
said  company  placed  the  loan  with  the  com- 
plainant; that  the  notes  given  for  the  money, 
and  the  mortgage  given  to  secure  same,  were 
executed  and  delivered  to  the  complainant; 
and  that  the  money  was  paid  over  to  one 
Maughen,  the  agent  and  attorney  of  the  bor- 
rower. The  bill  also  alleges  that,  along  with 
the  delivery  of  the  notes  and  mortgage,  the 
husband  of  the  borrower,  Thomas  A.  Dykes, 
made  and  delivered  an  affidavit  to  the  effect 
that  his  wife  had  a  perfect  and  Indefeasible 
title,  In  fee  simple,  to  the  real  estate  described 
In  the  mortgage;  that  the  same  was  free 
from  incumbrances,  except  the  mortgage  of 
complainant;  that  said  mortgage  was  valid  in 
law  and  In  fact;  and  that  it  was  a  first  lien 
upon  the  premises.  The  bill  also  alleges  that 
these  representations  were  made  for  the  pur- 
pose of  obtaining  the  loan,  for  the  security  of 
which  said  mortgage  was  executed.  The  bill 
then  alleges  that  Mattie  O.  Dykes  and  Thom- 
as A.  Dykes  "are  each  over  the  age  of  twen- 
ty-one years,"  and  shows  a  default  In  the  pay- 
ment of  the  mortgage  debt,  which,  according 
to  the  terms  thereof,  authorized  a  foreclosure. 
Mattie  O.  Dykes  and  her  husband  were  made 
parties  defendant,  as  was  also  the  Loan  Com- 
pany of  Alabama,  which  corporation,  the  bill 
shows,  took  a  second  mortgage  on  the  same 
lands  to  secure  its  commission  for  negotiat- 
ing the  loan.  The  Loan  Company  of  Ala- 
bama filed  an  answer  and  cross  bill,  seeking 
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the  foreclosure  of  its  mortgage,  admitted  by 
it  to  be  subordinate  to  that  of  complainant. 
The  other  defendants  answered;  the  said  Mat- 
tie  O.  Dykes  setting  up,  by  way  of  plea,  that 
she  "was  an  infant,  under  the  age  of  twenty- 
one  years,  on  the  7th  day  of  October,  1890,  at 
the  time  of  the  execution  of  said  notes  and 
mortgage  described  In  said  original  bill." 
There  was  an  agreement  of  counsel  "that  the 
chancellor,  in  passing  on  the  facts  In  this  case, 
will  consider  any  legal  exception  that  could 
be  interposed  to  any  exhibit  attached  to  the 
bill,  answer,  or  any  deposition  of  any  witness, 
or  to  any  of  the  evidence,  the  same  as  if  it  had 
been  filed,"  and  this  agreement  was  included 
in  the  note  of  submission.  When  the  applica- 
tion was  made,  Mat  tie  O.  Dykes  owed  one 
James  $700,  the  whole  purchase  price  of  a 
part  of  the  lands,  which  was  an  incumbrance 
or  lien,  at  least,  upon  such  part,  but  whether 
it  was  a  vendor's  Hen  or  mortgage  does  not 
appear.  The  application  states  that  the  mon- 
ey was  to  be  borrowed  to  pay  off  this  incum- 
brance and  a  mortgage  to  one  Clark,  and  the 
testimony  shows,  without  dispute,  that,  of  the 
amount  procured  and  paid  over  to  Maughen, 
$700  went  to  James,  to  pay  the  purchase  price 
of  that  part  of  the  lands  bought  of  him;  $1,- 
300  was  paid  to  Clark,  to  satisfy  his  mort- 
gage; $200  was  handed  the  said  Mattle  O. 
Dykes,  which  she  paid  to  field  hands  on  her 
place;  and  Maughen  retained  $100. 

The  record  contains  what  purports  to  be  an 
affidavit  of  Thomas  A.  Dykes,  the  husband, 
containing  the  statements  in  reference  to  it 
alleged  in  the  bill.  These  allegations  were 
denied  by  the  answer,  and  there  was  no  proof 
that  he  ever  made  that  affidavit  Nor  is  the 
affidavit  shown  by  the  note  of  submission  to 
have  been  offered  in  evidence.  It  was  not 
shown  that  any  one  of  the  affidavits  above 
referred  to  was  ever  presented  to  the  com- 
plainant, or  that  the  complainant  relied  there- 
on in  paying  over  the  money.  It  is  testified 
by  Nelson  that  what  purported  to  be  an  affi- 
davit, called  the  "Final  Affidavit,"  was  sent 
to  the  Loan  Company  of  Alabama,  along  with 
the  notes,  and  a  certificate  of  probate  judge 
showing  recording  of  the  mortgage;  but  it  is 
not  shown  what  this  final  affidavit  contained, 
nor  that  it  ever  passed  beyond  the  loan  com- 
pany, which,  as  far  as  the  record  shows,  was 
only  the  borrower's  agent.  On  final  bearing 
the  chancellor  dismissed  the  original  and  cross 
bills,  without  prejudice,  and  the  mortgage  com- 
pany and  loan  company  both  appeal. 

We  have  carefully  examined  the  evidence 
adduced  In  support  of  the  plea  of  infancy,  and 
unless  we  reject  the  positive  testimony  of  the 
father  and  mother  of  the  principal  defendant, 
as  well  as  that  of  herself  and  husband,  we 
could  not  find  hi  favor  of  the  complainant  on 
this  issue  of  fact  The  only  dispute  on  this 
point  seems  to  have  been  whether  Mattle  O. 
Dykes  was  born  on  the  23d  day  of  February, 
1860,  or  on  the  corresponding  day  in  1870, 
and  hence  whether  she  was  some  months 
over,  or  some  months  under,  the  age  of  21 


years,  when  tbe  notes  and  mortgages  were 
executed  to  the  mortgage  company  and  to  the 
loan  company.  In  such  a  case  as  this,  the  ev- 
idence will  always  be  closely  scrutinized,  in 
order  to  determine  whether  the  defense  of 
Infancy  has  been  dishonestly  devised  to  defeat 
an  honest  debt,  or  whether,  in  point  of  fact 
the  party  pleading  the  disability  was  under 
lawful  age  at  the  time  the  contract  was  made, 
and  hence  entitled  to  avoid  the  engagement. 
The  defense  is  one  which  the  law  allows,  ex- 
cept in  certain  well-recognized  cases;  and,  if 
sustained  by  that  measure  of  proof  which 
reasonably  satisfies  an  Impartial  mind  of  its 
truth,  it  becomes  a  plain  duty  to  give  effect 
thereto,  unless  It  is  overcome  upon  some 
ground,  alleged  and  proven,  which  the  law  de- 
clares sufficient  to  avoid  the  plea.  Besides 
the  positive  testimony  of  the  four  witnesses 
named,  It  appears  that  the  written  applica- 
tion for  the  loan,  made  in  the  name  of  Mattie 
O.  Dykes,  by  her  husband,  on  the  7th  day  of 
August,  1890,  stated  her  age  at  that  time  as 
20  years.  This  is  a  potent  circumstance  tend- 
ing to  snow,  if,  indeed,  it  does  not  conclusive- 
ly establish,  that  the  subsequent  assertion  of 
the  defendant's  minority,  in  October,  1890, 
was  not  an  afterthought 

The  complainant  took  the  deposition  of  no 
witnesses  upon  the  question  of  the  age  of  said 
female  defendant,  and  upon  this  issue  of  fact 
it  relies  entirely  upon  what  purports  to  be 
:  affidavits  of  Mattle  O.  Dykes  and  of  her  fa- 
!  ther,  Absalom  Payne,  made  before  J.  W.  V. 
j  Maughen,  a  notary  public,  on  the  13th  day  of 
October,  1890,  in  each  of  which  It  is  stated 
I  that  she  was  born  on  the  23d  day  of  February, 
I  1869.    These  supposed  affidavits  were  uot 
!  signed  by  the  supposed  affiants,  but  they  are 
|  simply  certificates,  signed  by  the  notary  only, 
in  which  he  certifies  that  the  supposed  affiants 
made  oath  as  therein  stated.    Tbe  note  of 
submission  shows  that  these  so-called  affida- 
vits were  offered  by  the  complainant  in  evi- 
dence, and  that  their  execution  was  proven. 
This  probably  means  no  more  than  that  the 
signature  of  the  notary  public  to  them  was 
proven  by  some  person  familiar  with  his 
handwriting.    Certain  it  is  that  no  deposi- 
,  tion  was  taken  to  establish  that  either  of  said 
parties  actually  made  such  affidavits.  Ex 
|  parte  certificates  are  not  depositions,  and,  up- 
on objection,  are  not  admissible  in  evidence. 
They  are  hearsay,  purely.    Neither  are  they 
such  documentary  testimony  as  may,  by  rule 
66  of  the  chancery  practice,  be  proved  viva 
voce  at  the  hearing.    While  tbe  agreement 
of  counsel  upon  the  subject  of  exceptions  to 
testimony  could  not  impose  upon  the  chancel- 
lor tbe  duty  of  searching  out  legal  objections, 
not  distinctly  made  and  called  to  his  attention 
(Binford's  Adm'r  v.  Dement  72  Ala.  491),  yet 
it  will  be  sufficient ,  in  support  of  his  finding,  to 
prevent  our  treating  as  waived  a  valid  objec- 
tion to  the  use  of  ex  parte  affidavits,  so  pat- 
ently inadmissible,  In  lieu  of  depositions  regu- 
larly taken.    The  chancellor  doubtless  did  not 
consider  them,  and  we  will  likewise  disregard 
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them  In  weighing  the  testimony.  Hence  we 
cannot  find  that  a  contradictory  statement 
tending  to  impeach  two  of  the  witnesses  was 
proven,  nor  that  the  principal  defendant  had 
made  an  admission  against  interest,  receiva- 
ble against  her  as  original  evidence.  Maugh- 
en,  the  notary,  was  not  examined;  and,  al- 
though Absalom  Payne  testified  for  the  de- 
fendants, no  predicate  was  laid  by  the  com- 
plainant for  the  Introduction  of  contradictory 
statements  by  him,  not  an  Interrogatory  hav- 
ing been  propounded  to  him  In  reference  to 
his  supposed  affidavit  The  same  remark  ap-  i 
plies  to  the  examination  of  Mattie  O.  Dykes  , 
herself.  We  could  not,  therefore,  in  any 
view,  treat  said  affidavit  of  Absalom  Payne  ; 
as  an  Impeachment  of  him.  Thus  considered, 
the  testimony  shows,  without  dispute  or  im- 
peachment, that  the  female  defendant  was  a 
minor  when  she  executed  the  notes  and  mort- 
gage described  in  the  pleadings. 

It  is  earnestly  contended,  however,  that, 
notwithstanding  her  minority  at  the  time  of 
the  transaction  with  the  complainant  mort-  ] 
gage  company,  she  ratified  her  contract  after  I 
arriving  at  the  age  of  21  years,  and  that  by  ! 
such  ratification  the  contract  is  now  binding  j 
upon  her.    This  brings  us  (1)  to  consider  the 
facts  of  the  case,  as  bearing  upon  this  ques- 
tion; (2)  to  ascertain  what  are  the  correct 
principles  of  law  applicable  thereto;  and  (3) 
to  declare  the  consequences  which  necessarily 
follow  from  applying  the  law  to  the  ascer- 
tained facts. 

It  appears,  without  dispute,  and,  indeed, 
from  the  testimony  of  the  defendant  herself,  ; 
that  while  yet  a  minor  she  purchased  156  ; 
acres  of  land  from  one  James,  at  the  price  of 
$700.  which  had  not  been  paid  when  she  ap- 
plied to  the  complainant  for  a  loan;  that  she 
had  also  executed  a  mortgage  to  one  Clark, 
for  $1,500,  upon  at  least  a  portion  of  the 
lauds  described  in  the  pleadings;  and  that 
she  desired  a  loan  from  complainant  for  the 
express  purpose  of  paying  off  those  claims, 
which  were  described  In  her  application  as 
incumbrances  or  liens  upon  the  lands.  It 
was  clearly  understood  that  the  mortgage  of 
complainant  was  to  be  a  first  lien,  and  that 
the  money  furnished  by  It  upon  the  mortgage 
security  was  to  be  applied,  as  far  as  was  nec- 
essary, to  the  payment  of  James,  for  the  land 
purchased  of  him,  and  to  the  satisfaction  of 
the  mortgage  executed  to  Clark  upon  at  least 
another  portion  of  her  land.  And  the  money, 
to  the  extent  of  $2,000,  was  actually  used  in 
this  way,  with  the  knowledge,  consent,  and 
concurrence  of  said  Mattie  O.  Dykes,  to  whom 
James,  for  the  $700  received  by  him,  gave  a 
receipt,  acknowledging  receipt  of  the  purchase 
price  of  the  land  he  had  sold  her.  The  de- 
fendant thereupon  retained  possession  of  all 
of  said  lands,  Including  that  purchased  from 
James,  and  continued,  without  dissent  or  ex- 
pression of  dissatisfaction,  to  use  and  enjoy 
them  as  owner,  after  attaining  her  majority, 
sne  sets  up  in  her  answer  in  this  case  that  all 
said  lands  belong  to  her,  and  constitute  her 


separate  statutory  estate,  and  In  her  deposi- 
tion, given  over  two  years  after  she  became 
twenty-one  years  old,  she  states  that  the 
lands  are  still  In  her  possession,  and  are  hers. 
The  bill  in  this  case  was  not  filed  until  nearly 
two  years  after  her  minority  ceased,  and  al- 
though the  husband,  when  possession  was  de- 
manded of  him  by  complainant's  agent,  in 
December,  1802,  refused  to  yield,— stating,  in 
general  terms,  that  they  had  a  defense,— the 
first  expression  of  any  intention  or  desire  by 
her  to  repudiate  her  contract  with  complain- 
ant is  found  In  her  plea  of  Infancy,  inter- 
posed to  this  bill.  She  has  never  at  any  time 
sought  to  repudiate  her  purchase  of  the  James 
lands.  Upon  these  facts,  the  question  of  rat- 
ification vel  non  arises.  It  may  now  be  re- 
garded as  settled  beyond  further  controversy, 
in  this  state,  that  as  a  general  rule  the  con- 
tract of  an  Infant,  whether  executed  or  execu- 
tory, is  voidable  merely.  To  this  there  are 
two  exceptions:  His  contract  for  necessaries 
is  valid  and  binding,  to  the  extent  of  the  Just 
value  thereof,  and  an  appointment  by  him  of 
an  attorney  is  absolutely  void.  Flexner  v. 
Dlckerson,  72  Ala.  318;  Philpot  v.  Bingham. 
55  Ala.  435.  There  are  authorities  which 
deny  the  last-stated  exception,  but  it  must 
now  be  considered  as  firmly  established  in 
Alabama.  As  a  result  of  the  voidable  nature 
of  an  infant's  contracts,  he  has  the  right,  up- 
on arriving  at  his  majority,  to  repudiate 
them.  So  also  may  he,  when  his  minority- 
ceases,  ratify  and  confirm  them,  and  this 
without  any  new  consideration.  Mortgage 
Co.  v.  Wright,  101  Ala.  658,  14  South.  300; 
Sharp  v.  Robertson,  76  Ala.  343;  Shropshire 
v.  Burns,  46  Ala.  103;  West  v.  Penny.  10  Ala. 
186;  Thomason  v.  Boyd,  13  Ala.  419;  Ringold 
v.  Jefford's  Adm'r,  6  Ala.  544.  If  the  Infant 
has,  during  minority,  wasted  or  consumed  the 
consideration  which  he  received  for  his  con- 
tract, he  is  not  required,  either  at  law  or  in 
equity,  to  refund  it,  or  Its  equivalent  in  mon- 
ey, or  to  place  the  other  party  in  statu  quo. 
Some  authorities  require  this,  but  we  have 
adopted  the  rule,  in  accordance  with  reason 
and  the  great  weight  of  authority,  that  to  re- 
quire restitution  from  the  infant,  as  a  condi- 
tion to  the  avoidance  of  his  contract,  when 
he  has,  during  his  minority,  used  or  consumed 
the  thing  received,  so  that  he  has  not  In  his 
possession  or  under  bis  control  the  consid- 
eration, or  its  proceeds,  would  be  to  deprive 
him  of  that  protection  against  his  improvi- 
dence and  Incapacity  which  the  law  design- 
ed. •  Eureka  Co.  v.  Edwards,  71  Ala.  248; 
Craig  v.  Van  Bebber,  100  Mo.  584,  13  S.  W. 
000;  S.  C.  18  Am.  St.  Rep.  569;  Englebert 
v.  Troxell  (Neb.)  58  N.  W.  MJ2.  and  authori- 
ties there  cited.  The  right  of  an  infant 
to  avoid  his  contracts  Is  intended,  however, 
solely  for  his  protection  during  that  period 
when  it  may  be  supposed  he  Is  unable,  from 
Incapacity  or  Inexperience,  to  fully  protect 
himself  In  making  agreements,  and  was  never 
designed  to  be  used  as  a  means  of  profit  to 
accrue  to  him  after  he  became  of  lawful  age. 
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So  It  Is  that  when  the  Infant,  upon  reaching 
his  majority,  yet  retains  what  he  received  by 
virtue  of  his  contract,  or  any  substantial  por- 
tion thereof,  or  the  proceeds  thereof,  the  rule 
is  quite  different;  and  he  may  not  repudiate 
or  disaffirm  his  contract,  except  upon  condi- 
tion that  he  restores  or  abandons  to  tbe  use 
of  the  other  party  that  which  remains  in  his 
possession  of  the  consideration  received.  He 
will  not  be  allowed,  as  an  adult,  to  hold  and 
enjoy  the  benefit  of  his  contract,  and  then 
escape  its  burdens.  This  would  be  to  turn 
his  disability  Into  a  weapon  of.  dishonesty. 
If  he  comes  into  a  court  of  equity  to  be  re- 
lieved of  his  contract,  he  must  tender  or  offer 
to  return  so  much  of  the  consideration  as  he 
actually  or  constructively  retains,  and  has  it 
in  his  power  to  return.  Eureka  Co.  v.  Ed- 
wards. 71  Ala.  257;  Manning  v.  Johnson,  26 
Ala.  446.  So,  also.  If,  in  disaffirmance  of  the 
contract,  he  sues  at  law  to  recover  what  he 
parted  with,  all  claims  on  his  part  to  that 
which  he  received  would  thereby  be  abandon- 
ed, and,  if  in  existence,  would  revert  to  the 
other  party.  Rmgold  v.  Jefford's  Adin'r,  su- 
pra; Chandler  v.  Simmons,  97  Mass.  508.  If 
be  interpose  his  disability  as  a  defense  to  an 
action  at  law  or  in  equity,  he  could  be  re- 
quired, on  demand  or  suit,  to  account  for  so 
much  as  he  retained  and  held  under  the  con- 
tract until  he  reached  the  age  of  21.  Eureka 
Co.  v.  Edwards,  supra.  Such  being  the  situa- 
tion of  the  infant,  with  a  necessary  liability, 
upon  disaffirmance,  of  restoring  to  the  other 
party,  or  accounting  for,  that  which  he  still 
retains  of  the  consideration,  he  may,  and 
••ften  does,  prefer,  upon  reaching  his  majority, 
io  be  bound  by  his  original  contract,  In  its  en- 
tirety, rather  than  yield  up  what  he  has  re- 
ceived and  still  retains.  He  has  the  election 
to  be  so  bound.  He  has  then  become  an 
adult,  capable  of  deciding  for  himself,  and  he 
must  act  as  he  prefers,  under  the  circum- 
stances. It  is  often  necessary  to  decide  when 
the  election  to  disaffirm  must  be  made,  and 
whether  it  has,  in  the  particular  case,  been 
made  within  a  proper  time.  When  the  in- 
fant has  parted  with  property,  and  has  used 
or  consumed  during  minority  all  of  the  con- 
sideration received  by  him,  delay  in  making 
bis  election  will  neither  benefit  him  nor  in- 
jure others,  because  he  retains  nothing,  and 
need  restore  nothing.  Hence,  under  the  cir- 
cumstances, silent  acquiescence,  unconnected 
with  affirmative  acts,  for  any  period  short  of 
the  statutory  bar,  when  there  Is  room  for  the 
operation  of  the  statute,  will  not  amount  to  a 
ratification.  Hill  v.  Nelms,  86  Ala.  442,  5 
South.  796,  and  authorities  cited.  But,  on  the 
contrary,  If  a  case  exists  calling  for  surrender 
or  restitution,  as  when  lie  still  retains  the 
thing  received,  or  a  portion  thereof,  actually 
or  constructively,  then  time  becomes  an  im- 
portant element,  and  he  must,  within  a  rea- 
sonable time  under  all  the  circumstances,  give 
notice.  In  an  appropriate  manner,  of  the  exer- 
rtse  of  his  election  to  disaffirm;  and  if  he  does 
not  do  so,  but  retains  the  thing  received,  using 


and  enjoying  it  as  owner,  his  conduct  will  be 
a  ratification  by  acquiescence.  Boody  v.  Mc- 
Kenney,  23  Me.  517.  This  results  for  the 
manifest  reason  that  such  retention,  enjoy- 
ment, and  use  as  owner  are  Incompatible  with 
an  intention  to  surrender  or  repay,— the  only 
condition  upon  which,  under  the  circumstan- 
ces, a  disaffirmance  will  be  allowed  Thus  it 
is  that  retention  and  possession  vel  non  by 
the  infant  of  the  consideration  of  his  con- 
tract, upon  reaching  his  majority,  will  exert 
an  important,  if  not  controlling,  influence, 
when  it  becomes  necessary  to  decide  upon 
what  terms  and  conditions  a  disaffirmance 
will  be  permitted,  as  also  when  we  come  to 
consider  within  what  time  the  right  of  elec- 
tion must  be  exercised;  and  by  the  applica- 
tion of  this  test  all  our  decisions,  and  many 
In  other  states,  upon  the  subject  of  the  disaf- 
firmance of  contracts  of  Infants,  the  terms 
upon  which  and  the  time  within  which  the 
same  will  be  permitted,  may  be  harmonized. 
In  Thomason  v.  Boyd,  13  Ala.  419,  we  de- 
clared that  if  "an  infant,  after  he  attains  ma- 
jority, continues  in  possession  of  lands  leased 
to  him,  or  which  have  been  conveyed  to  him, 
in  both  instances  he  affirms  tbe  contract  un- 
der which  he  is  in  possession."  This  has 
been  many  times  so  decided,  and  the  rule  Is 
applicable  to  purchases  of  personal  and  real 
property  alike.  Henry  v.  Root,  33  N.  Y.  526, 
and  authorities  there  cited.  The  infant  can- 
not, on  attaining  full  age,  bold  onto  the  pur- 
chase, and  avoid  the  payment  of  the  purchase 
money.  Kline  v.  Beebe,  6  Conn.  "404;  Boy  den 
v.  Boy  den,  9  Mete.  (Mass.)  519;  Cheshire  v. 
Barrett,  4  McCord,  241;  Lynde  v.  Budd,  2 
Paige,  191;  Dana  v.  Coombs,  6  Greenl.  89: 
Langdon  v.  Clayson,  75  Mich.  204,  42  N.  W 
805;  Young  v.  McKee,  13  Mich.  552;  Robbins 
v.  Eaton,  10  N.  H.  502.  Ratification  may  be 
made  by  an  express  promise,  as  also  by  such 
affirmative  acts  as  selling,  mortgaging,  or 
converting  to  his  own  use,  after  attaining  ma- 
jority, the  property  purchased  or  procured,  or 
by  paying  the  interest  on  the  debt  contracted, 
as  in  Mortgage  Co.  v.  Wright,  supra.  Such 
acts  evidence  a  clear  and  distinct  intention  to 
affirm  the  validity  of  the  contract,  and  in 
such  cases  the  question  of  time  is  immaterial. 
It  is  equally  well  settled  that  a  retention  and 
enjoyment,  after  attaining  majority,  of  the 
property  purchased,  as  owner,  will,  in  the  ab- 
sence of  dissent  within  a  reasonable  time, 
operate  as  a  complete  ratification.  Boody  v. 
McKenuey,  supra.  Nor  can  there  be  any  such 
thing  as  a  partial  ratification.  The  contract 
must  be  avoided  or  affirmed  as  an  entirety. 
If  the  infant  has  ratified  the  contract  in  part, 
in  any  of  the  ways  Indicated,  It  will  be  treat- 
ed as  imparting  validity  and  binding  efficacy 
to  the  entire  contract,  and  to  all  its  terms. 
Aldrich  v.  Grimes,  10  N.  H.  194;  Overbach  v. 
Heermance,  1  Hopk.  Ch.  337,  14  Am.  Dec. 
546. 

Applying  these  principles  to  the  facts  of 
the  case,  we  find  that  Mattie  O.  Dykes  did 
not  receive  in  person,  and  It  was  not  lntend- 
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ed  she  should  receive,  the  $700  paid  to  James 
for  the  land  purchased  from  him.  Without 
doing  violence  to  the  form  or  substance  of 
the  transaction,  it  may  with  truth  be  said 
that  the  land  was  the  specific  consideration 
received  by  her  for  her  mortgage  contract 
with  the  complainant,  to  the  extent  of  $700; 
or,  to  state  the  transaction  in  another  form, 
It  may  be  said  that  the  land  represented  the 
money  advanced  by  complainant  to  that  ex- 
tent, and,  retaining  the  land,  that  she  re- 
mained in  constructive  possession  of  a  large 
portion  of  the  consideration  of  the  mortgage 
after  reaching  her  majority.  The  complain- 
ant, paying  off  the  James  mortgage  or  pur- 
chase-money lien,  would,  under  the  facts  of 
this  case  surrounding  that  payment,  succeed, 
in  equity,  to  James'  security,  and  retention  of 
the  land  by  Mattie  Dykes  after  majority  would 
be  in  recognition  of  this  equitable  right 
of  the  complainant.  That  land  she  has  kept, 
used,  and  claimed  for  nearly  two  years  after 
she  became  twenty-one  years  old,  and  even 
at  a  later  period  claimed  it  was  hers.  We 
are  quite  clear  that  she  did  not  disaffirm 
within  a  reasonable  time,  and  that  she  has 
ratified  her  purchase  of  that  land,  and  also 
the  contract  with  complainant  by  which  the 
purchase  money  was  paid  to  James.  This 
operated  as  an  entire  ratification  of  her  mort- 
gage, and  it  is  now  binding  upon  her  for 
the  whole  amount.  In  this  view,  it  makes 
no  difference  whether  the  Clark  mortgage 
was  a  valid  lien  on  her  lands,  or  not.  Com- 
plainant loaned  the  money  to  her  to  pay  that 
obligation,  which  she  recognized  as  valid  \ 
and  If  it  possessed  any  infirmity,  as  having 
been  given  for  her  husband's  debt,  the  com- 
plainant had  no  notice  or  knowledge  thereof. 
Neither  does  it  matter  that  she  used  $200  in 
paying  field  hands,  nor  that  Maughen  re- 
tained $100.  All  of  these  sums  were  pro- 
cured under  a  single  contract,  and  we  can- 
not hold  that  she  has  ratified  a  part  only  of 
the  agreement.  She  had  the  election  to  sur- 
render the  James  lands,  and  this  might  have 
entirely  relieved  her  of  her  obligation.  We 
must  presume  she  had  a  good  reason  for 
not  doing  so,  and  that  she  preferred  to  pay 
her  entire  mortgage  debt,  rather  than  sur- 
render that  land.  At  all  events,  upon  well- 
settled  principles  of  law  we  are  not  author- 
ized to  disregard,  we  must  hold,  as  we  do, 
that,  having  ratified  in  part,  she  has  elected 
to  affirm  all  the  provisions  of  her  contract 
and  to  be  bound  for  the  full  amount  of  tlu 
mortgage  debt.  In  this  conclusion  we  are 
not  only  supported  by  well-settled  legal  prin 
clples,  and,  what  is  even  better,  by  souno 
morality  and  honesty,  but  also  by  the  very 
similar  case  of  Langdon  v.  Clayson,  75  Mich. 
204,  42  N.  W.  805.  There  a  married  womai 
under  21  years  old  purchased  land,  and 
agreed  to  pay  an  outstanding  mortgage,  as  a 
part  of  the  purchase  price.  To  get  an  ex- 
tension of  the  time,  she  borrowed  money 
from  another,  and  gave  a  mortgage  on  the 
land  to  secure  the  amount,  using  it  to  dis- 


charge the  debt  secured  by  the  assumed 
mortgage.  After  arriving  at  age  she  kept 
the  land  for  more  than  a  year,  enjoying  th  > 
benefit  thereof.  The  court  held  that  she  had 
not  only  ratified  the  purchase,  and  her  agree- 
ment to  pay  the  outstanding  mortgage,  but 
also  the  manner  in  which  she  dealt  with 
that  lien,  and  in  consequence  the  mortgage 
she  gave  in  lieu  thereof.  Nor  can  the  de- 
fendant escape  the  result  we  have  declared, 
upon  the  plea  that  she  is  and  was  a  married 
woman.  Under  our  constitution,  a  married 
woman  may  purchase  property,  her  right  to 
disaffirm  the  purchase  on  account  of  her 
coverture  being  now  abrogated  in  this  state. 
McAnally  v.  Heflin  (Ala.)  17  South.  87.  If 
she  may  purchase,  so  also  may  she  ratify  . 
purchase  previously  made.  Her  agreement 
to  pay  the  loan  company  for  securing  the 
loan  was  a  separate  contract,  made  at  « 
different  time;  and  upon  that  she  Is  not 
bound,  unless,  in  point  of  fact,  she  was  of 
lawful  age  when  she  made  that  agreement. 
Tunlson  v.  Chainblln,  88  111.  378. 

The  next  question  which  arises  is  one  of 
pleading,  and  requires  us  to  decide  whether 
there  are  sufficient  allegations  In  the  bill  to 
authorize  the  relief  to  which  we  have  de- 
clared complainant  is  entitled  on  the  facts. 
The  bill  is  In  the  simplest  form  for  the  fore- 
closure of  a  mortgage.  It  alleges  the  execu- 
tion and  delivery  of  that  Instrument  and  the 
notes,  the  payment  of  the  money,  and  the 
default.  It  did  not,  when  filed,  allege  any 
of  the  facts  which  we  have  declared  consti- 
tuted a  ratification, cor  was  there  any  amend- 
ment introducing  them  into  the  case.  Al- 
though ratification  validates  the  contract,  tu\ 
between  the  parties,  ab  initio,  and  the  same 
may  be  declared  on  without  noticing  the 
ratification  (West  v.  Penny,  16  Ala.  186),  yet 
it  Is  settled  that  where  infancy  is  pleaded 
the  facts  constituting  ratification  are  in 
avoidance  of  the  plea,  and  must  be  intro- 
duced into  the  pleadings,  In  actions  at  law. 
by  a  replication.  Fnut  v.  Cathcart,  8  Ala. 
725;  Fetrow  v.  Wiseman,  40  Ind.  148.  Un- 
der our  system  of  equity  pleading,  it  is  not 
necessary  to  traverse  matter  of  defense, 
since  our  statute  silently  makes  up  an  issue 
upon  the  facts  alleged  in  the  answer.  Code, 
§  3444;  Forrest  v.  Robinson,  2  Ala.  215.  But 
this  does  not  dispense  with  the  necessity  of 
alleging,  in  avoidance  of  a  sufficient  plea  sus- 
tained by  the  evidence,  those  facts  which  are 
relied  on  to  overcome  the  defense.  If  it  be- 
comes necessary  to  avoid  matter  set  up  In 
the  answer  by  new  matter,  It  should  be  in- 
troduced by  amendment  of  the  bill.  Smith 
v.  Vaughan,  78  Ala.  201;  Lanier  v.  Hill.  30 
Ala.  Ill;  Story,  Eq.  PI.  §  878.  This  Is  in  ac- 
cordance with  our  oft-repeated  declaration 
that  appropriate  allegations  are  as  essential 
to  the  procurement  of  relief  as  adequate 
proofs.  It  is  always  matter  of  regret  when 
a  record  is  in  such  condition  that  a  party 
may  not  receive  that  measure  of  relief  which 
Justice  seems  to  demand,  but  we  cannot  dis- 
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regard  well-settled  rules  of  pleading,  which 
are  necessary  to  an  orderly  administration 
of  justice.  Thompson  v.  Campbell,  57  Ala. 
183-190.  The  complainant  should  have 
amended  its  bill,  and  thus  presented  the  is- 
su2  of  ratification.  This  could  have  been 
done  by  appropriate  alternative  averments, 
without  necessarily  admitting  that  defend- 
ant was  in  fact  an  infant,  since  the  com- 
plainant would  be  entitled  to  the  same  re- 
lief whether  it  proved  a  contract  made  by 
an  adult,  or  a  ratified  contract  made  daring 
infancy.  In  all  the  numerous  cases  we  have 
examined  on  the  subject  of  ratification,  there 
were  appropriate  pleadings  presenting  the 
facts  which  were  relied  on  to  defeat  the  de- 
fense of  infancy,  with  the  exception  of  two 
decisions  in  Code  states,  both  of  which,  con- 
ceding that  ratification  was  matter  In  avoid- 
ance of  the  plea  of  infancy,  rested  their  con- 
clusions upon  the  peculiar  language  of  the 
Code  of  Civil  Procedure.  Stern  v.  Freeman, 
4  Mete.  (Ky.)  309;  Hodges  v.  Hunt,  22  Barb. 
150.  This  will  clearly  appear  from  the  lan- 
guage used  in  the  Kentucky  case,  where  the 
court  says:  "The  question  is  whether  or  not, 
under  the  old  practice,  the  plaintiff  could 
reply  a  ratification  of  the  contract  in  avoid- 
ance of  the  plea  of  infancy.  If  he  could*  he 
may,  under  the  Code,  prove  the  ratification 
without  a  reply,  and  without  setting  it  forth 
in  an  amended  petition."  The  chancellor 
was  not  authorized,  in  the  absence  of  appro- 
priate allegations  in  the  bill,  to  grant  com- 
plainant relief  upon  the  ground  of  ratifica- 
tion,—the  only  one  which  the  evidence  sus- 
tained; and  hence  a  dismissal  without  prej- 
udice was  the  aspect  most  favorable  to  the 
complainant  which  he  could  properly  give 
his  decree,  rendered  in  term  time.  Oilmer 
v.  Wallace,  75  Ala.  220;  Olds  v.  Marshall,  93 
Ala.  138,  8  South.  281.  His  decree,  there- 
fore, dismissing  the  bill  without  prejudice, 
was  proper,  and  must  be  affirmed.  Munchus 
r.  Harris,  69  Ala.  508. 

It  has  been  argued  that  complainant  is  en- 
titled to  relief  upon  the  ground  of  a  supposed 
estoppel  in  pals  arising  out  of  a  false  repre- 
sentation or  fraudulent  concealment  by  the 
defendant  as  to  her  age.  The  facts  do  not 
justify  us  In  authoritatively  deciding  the 
question  of  law  involved  in  this  contention, 
nor  does  the  bill  make  a  case  for  Its  applica- 
tion, even  If  appellant's  argument  on  this 
line  could  be  adopted  In  any  event.  In  view 
of  our  conclusion  on  the  other  feature  of  the 
case,  it  is  not  likely  this  question  will  be 
again  presented,  If  there  should  be  further 
litigation  between  the  parties.  We  may  say, 
however,  that,  as  far  as  our  investigation 
has  extended,  the  great  weight  of  authority 
seems  to  be  In  accordance  with  the  rule  de- 
clared In  Sims  v.  Everhardt,  102  U.  S.  300, 
which  holds  against  the  appellant's  conten- 
tion upon  this  proposition.  Affirmed. 

HARALSON,  J.,  not  sitting. 


GARRISON  v.  WEBB  et  al. 
(Supreme  Court  of  Alabama.  July  31,  1895.> 

Pbioritt  or  Liens—  Landlord  ako  Tknast  — 
Enforcement  or  Lien— Maxoami-b. 
1.  After  entry  under  a  lease  of  certain  de- 
scribed "land  and  privileges."  including  the 
right  to  erect  and  operate  a  sawmill,  the  lessees 
erected  the  sawmill,  and  the  lessors  put  up  a 
building  used  by  the  lessees  as  an  office.  A  cred- 
itor attached  property  of  the  lessees  which  had 
been  placed  under  a  shed  built  over  the  engine 
room  of  the  mill  by  the  lessors,  and  the  latter 
subsequently  attached  the  same  property  for 
rent.  Meld,  that  the  creditor's  lien  was  superior 
to  that  of  the  lessors,  the  latter  not  being  "the 
landlord  of  any  storehouse,  dwelling  house  or 
other  building?4  within  Code,  §  3069,  providing 
that  such  landlord  shall  have  a  lien  for  rent 
on  the  personal  effects  of  his  tenant,  which  shall 
be  superior  to  all  other  liens,  except  those  for 
taxes. 

.  2.  One  claiming  a  lien  on  personalty,  though 
having  priority  of  right,  cannot,  on  summary 
motion  merely,  recover  from  another  an  amount 

[laid  to  him  by  the  sheriff  out  of  a  fund  in  the 
atter's  hands  to  which  both  parties  assert 
conflicting  demands. 

3.  Personal  property  belonging  to  a  debtor 
was  attached  by  A.,  a  creditor,  and,  while  Jn 
possession  of  the  sheriff,  WS8  again  attached 
by  defendant,  another  creditor,  and,  haviug 
been  sold,  the  proceeds  were  by  order  of  cdurt,  • 
in  defendant's  case,  paid  over  to  the  latter... 
Edd,  that  mandamus  will  not  lie  to  compel  the^ 
court  to  vacate  such  order,  at  the  instance  of- 
A.,  who  was  a  stranger  to  the  proceedings  in 
which  the  order  was  made. 

Appeal  from  circuit  court,  Marengo  county; 
James  T.  Jones,  Judge. 

Motion  by  J.  V.  Garrison  to  vacate  an  order 
directing  the  proceeds  of  certain  personal 
property  In  the  hands  of  the  sheriff  to  be  paid 
over  to  Sallie  C.  Webb  and  another.  The  mo- 
tion was  denied,  and  the  movant  appeals.  Af- 
firmed. 

Gesnei-  Williams,  for  appellant.  Taylor  & 
Elmore,  for  appellees. 

HEAD,  J.  The  record  brings  to  view  a  con- 
troversy between  two  creditors  of  a  common 
debtor,  seeking  to  collect  their  claims  through 
the  instrumentality  of  attachment  process. 
On  July  21,  1898,  J.  V.  Garrison,  the  appel- 
lant, sued  out  an  attachment  against  Gros- 
Jean,  Broslus  &  Hanson  for  $760,  which  writ 
was  levied  by  the  sheriff  upon  certain  ma- 
chinery, etc.,  found  on  the  sawmill  site  of 
the  defendants  in  Demopolis,  and  on  March  7, 
1894,  the  plaintiff  In  the  suit  recovered  a  judg- 
ment against  the  defendants  therein  for  $822.- 
20.  On  August  2,  1883,  Sallie  O.  Webb  sued 
out  an  attachment,  from  the  court  to  which 
the  other  writ  was  returnable,  against  the 
same  defendants,  for  the  sum  of  $1,000,  claim- 
ed to  be  due  her,  "as  landlord,  for  rent  of  a 
sawmill  and  premises  attached."  This  at- 
tachment was  likewise  levied  upon  the  prop- 
erty which  the  sheriff  then  had  In  his  posses- 
sion under  Garrison's  writ,  as  his  return  there- 
on showed.  On  the  12th  of  October,  1893,  in 
Mrs.  Webb's  case,  upon  her  motion,  the  prop- 
erty having  been  sold  by  the  sheriff  in  Au- 
gust, 1893,  for  $419.25,  as  perishable  or  ex- 
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pensive  to  keep,  it  was  ordered  that  said 
sum,  less  $75,  as  the  probable  costs  of  her  suit, 
be  paid  to  her,  upon  her  executing  a  refund- 
ing bond,  payable  to  the  defendants,  with  the 
conditions  prescribed  by  section  2960  of  the 
Code.  The  defendants  in  attachment  resist- 
ed the  granting  of  this  order,  but  Garrison 
was  not  a  party  to  the  proceeding.  On 
March  8,  1894,  the  day  after  he  recovered  bis 
judgment,  Garrison,  under  a  caption  stating 
both  cases,  made  a  written  motion  in  the  cir- 
cuit court,  setting  out  fully  what  had  occur- 
red, also  that  the  sale  had  been  made  under 
both  attachments,  and  that  Mrs.  Webb  had 
given  the  refunding  bond  required  of  her  by 
the  court's  order,  and  had  received  the  pro- 
ceeds, with  the  exception  of  $75,  which  had 
been  withheld  for  probable  costs.  He  also 
averred  that  she  had  no  prior  lien,  and  he 
therein  prayed  the  court  to  vacate  said  order 
made  in  said  cause  of  Sallle  C.  Webb,  to  or- 
der the  proceeds  of  said  sale  under  said  at- 
tachment writs,  theretofore  paid  to  her,  to  be 
paid  into  court  by  said  Sallle  C.  Webb,  and 
to  further  order  same  paid  over  to  him  as  a 
credit  on  his  judgment.  As  supporting  his 
contention  that  Mrs.  Webb  had  no  lien,  be  set 
forth  the  lease  made  by  herself  and  husband, 
John  G.  Webb,  to  the  defendants  in  attach- 
ment, dated  January  11, 1893,  and  running  for 
five  years,  whereby,  at  a  rental  of  $200  per 
year,  they  leased  to  said  parties  "certain  de- 
scribed land  and  privileges."  The  land  was 
described  by  metes  and  bounds,  and  the  privi- 
leges were  as  follows:  (1)  To  tap  a  bored 
well  with  one  pipe,  not  over  one  inch  in  diam- 
eter, and,  by  means  of  said  pipe,  to  run  water 
from  said  well,  to  use  exclusively  in  the  saw- 
mill on  said  property;  (2)  the  right  to  erect 
the  sawmill  on  said  land,  and  run  same;  (3) 
the  right  to  use  the  railway  track  of  the 
lessors  from  the  river  for  getting  up  timber, 
or  anything  else  for  use  in  said  mill  business ; 
<4)  right  of  way  to  get  to  said  sawmill,  not  to 
exceed  50  feet  in  width,  from  the  railway 
track,  around  the  compress  and  ice  house  of 
the  lessors,  for  said  railway,  if  necessary; 
and  (5)  the  privilege  of  the  landing,  and  the 
right  to  tie  rafts,  etc.,  to  timber  or  land  across 
aaid  river  from  said  sawmill  site.  The  mo- 
tion of  Garrison  further  averred  that  all  the 
buildings  on  said  lands  were  erected  by  the 
lessees  after  their  entry  and  possession;  that 
the  property  levied  on  was  put  upon  the  leased 
premises,  and  under  a  shed  erected  over  the 
engine  and  boiler  of  said  sawmill;  that  one 
of  the  buildings  consisted  of  a  room  12  by  15 
feet,  erected  by  the  lessees,  and  used  as  an 
office  and  storeroom  by  the  lessees  In  their 
sawmill  business,  the  shed  over  the  boiler 
and  engine  having  been  also  erected  by  the 
defendants  to  preserve  same,  and  these  being 
all  the  buildings;  that  the  lessees  entered  un- 
der said  lease,  erected  their  sawmill  and  ap- 
purtenances, and  put  the  mill  in  operation. 
The  motion  further  stated  that  Mrs.  Webb 
had,  at  that  tune,  recovered  no  judgment,  all 
of  her  debt  not  having  matured.    The  Judg- 


ment of  the  court,  under  a  caption  describing 
both  the  suits  of  Garrison  and  Sallle  C.  Webb, 
recites  the  substance  of  the  motion,  states 
that  It  was  argued  by  counsel  for  Garrison 
and  Mrs.  Webb,  and  then  orders  simply  that 
the  motion  be  overruled.  To  this  ruling  of 
the  court  Garrison  duly  excepted. 

1.  From  the  foregoing  statement  of  the  lease 
contract  between  Mrs.  Webb  and  the  defend- 
ants in  attachment,  referred  to  In  the  motion, 
which  the  facts  contained  in  the  bill  of  excep- 
tions fully  establish,  we  think  it  too  clear  for 
argument  that  Mrs.  Webb  was  not  "the  land- 
lord of  any  storehouse,  dwelling  house  or  oth- 
er building,"  within  section  3089  of  the  Code, 
and  hence  that  she  did  not  have  a  lien  upon 
the  personal  property  of  the  tenants  found 
upon  the  rented  premises.  There  was  no 
building  whatever  upon  the  leased  land,  nor 
did  the  lessors  erect  or  agree  to  erect  any, 
which  might  serve  as  "the  leading  induce- 
ment for  taking  the  lease,"  as  In  Elevator  Co. 
v.  Mclntyre,  84  Ala.  78,  4  Sooth.  175.  The 
attachment  of  Garrison,  therefore,  being  prior 
in  point  of  time,  he  had  the  prior  lien,  supe- 
rior to  the  claim  of  Mrs.  Webb  under  her  at- 
tachment, upon  the  proceeds  of  the  sale  of  the 
attached  property  in  the  hands  of  the  sheriff. 

2.  It  becomes  necessary  now  to  inquirt 
whether  the  appellant  lias  pursued  an  ap- 
propriate method  of  obtaining  the  benefit  of 
the  priority  to  which  we  have  declared  he 
was  entitled.  It  has  long  been  the  practice 
in  this  state  for  the  circuit  court  to  settle 
rival  claims  to  funds  in  the  hands  of  the 
sheriff,  brought  into  court  under  its  process, 
and  to  proceed  In  such  cases  in  a  summary 
and  informal  manner.  This  may  be  done 
upon  the  application  of  the  sheriff,  who 
states  the  facts  to  the  court,  whereupon  no- 
tice is  given  to  the  parties  In  interest,  and 
they  are  permitted  to  come  In  and  propound 
their  claims.  The  court  will  then  declare 
the  rights  of  the  parties,  and  direct  Its  of- 
ficers to  proceed  accordingly  In  the  distribu- 
tion of  the  funds.  Such  a  proceeding  takes 
the  form  of  a  controversy  between  the  rival 
claimants,  and  any  person  aggrieved  by  the 
decision  may  appeal  to  this  court  Jones  v. 
Calloway,  50  Ala.  46,  and  authorities  cited. 
So,  also,  may  the  parties  interested  in  the 
fund,  or  either  of  them,  apply  to  the  court 
for  its  direction  to  the  sheriff,  and  for  the 
determination  of  their  respective  rights.  Gus- 
dorf  v.  Ikelheimer,  75  Ala.  157;  Turner  v. 
Iiawrence,  11  Ala.  426.  In  such  cases,  the 
sheriff  is  not  a  party  to  the  controversy,  but 

!  his  position  is  analogous  to  that  of  a  receiver 
I  In  a  court  of  equity.  He  cannot  appeal  from 
|  the  decision  of  the  court,  because  it  Is  a  mat- 
:  ter  of  no  concern  to  him  to  whom  the  fund 
1  is  to  be  paid,  provided  the  court  has  the 
,  parties-  in  interest  before  it,  and  can  thus 
!  make  an  order  which  will  fully  protect  him. 
\  Henderson  v.  Richardson,  5  Ala.  349;  Lang- 
,  don  v.  Raiford,  20  Ala.  532;  Governor  v. 
I  Bancroft,  16  Ala.  605.  And  the  court  ought 
!  not  to  make  an  order  of  distribution  if  It  ap- 
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pears  there  are  other  claimants,  who  have 
not  been  brought  Into  the  proceeding.  Chan- 
dler v.  Shoe  Co.,  94  Ala.  233,  10  South.  353. 
As  we  said  in  Gusdorf  v.  Ikelheimer,  supra, 
"the  application  is  summary,  addressed  to 
the  inherent  power  of  the  court  to  control  its 
own  process,  preventing  its  misuse  or  abuse, 
and  protecting  its  officers  against  the  con- 
flicting claims  of  suitors."  It  remains  to  be 
seen  whether  or  not  the  motion  made  in  the 
circuit  court  by  the  appellant  can  be  sus- 
tained, as  authorized  by  the  line  of  author- 
ity to  which  we  have  referred.  It  will  be  ob- 
served, from  an  examination  of  the  motion 
and  its  prayer,  that  It  is  not  a  motion  against 
the  sheriff,  nor  is  it  a  proceeding  to  secure 
the  instruction  and  advice  of  the  court  in 
the  matter  of  conflicting  claims  to  a  fund 
shown  to  he  hi  the  hands  of  the  sheriff,  as 
the  officer  of  the  court.  Mrs.  Webb,  one  of 
the  claimants,  has  received  that  portion  of  the 
fund  embraced  within  the  scope  of  the  mo- 
tion from  the  sheriff,  and  is  asserting  no  fur- 
ther demand  thereto  against  him.  And,  fur- 
thermore, the  motion  of  appellant  proceeds 
upon  the  theory— whether  correct  or  riot,  as 
to  him,  we  need  not  say— that  so  much  of 
the  fund  as  he  seeks  to  recover  has  been  paid 
over  to  Mrs.  Webb,  and  is  not  In  the  bands 
of  the  sheriff  at  all;  the  sole  aim  of  the  pro- 
ceeding being  to  procure  the  restitution  of 
that  amount  from  her.  No  order  or  adjudi- 
cation whatever  is  asked  with  reference  to 
the  sum  of  $75,  withheld  by  the  sheriff  for 
costs,  which  amount  the  motion  showed  still 
remained  in  his  hands.  No  case  has  been 
discovered  which  proceeded  so  far  as  to  al- 
low one  claimant,  although  having  priority 
of  right,  upon  summary  motion  merely,  to 
recover  from  another  an  amount  paid  to  him 
by  the  sheriff  out  of  a  fund  in  his  hands  to 
which  both  asserted  conflicting  demands. 
The  vacation  of  the  order  by  virtue  of  which 
the  sheriff  acted  was  of  no  concern  to  Garri- 
son. He  was  not  a  party  thereto,  and  it 
could  not  prejudice  his  rights.  As  we  have 
said,  the  court  could  not  render  a  summary 
judgment  against  Mrs.  Webb  In  his  favor, 
and  an  order  to  her  to  restore  the  money  could 
not  be  enforced  by  contempt  proceedings, 
since  she  did  not  hold  the  fund  as  the  serv- 
ant of  the  court.  In  any  respect  as  the  sher- 
iff docs.  If  disobeyed,  such  an  order  would 
l>e  of  no  benefit  to  appellant  The  court 
will,  therefore,  not  do  the  vain  thing  of  mak- 
ing an  order  it  cannot  enforce.  Nor  could 
the  circuit  court  grant  the  prayer  of  the  mo- 
tion, that  the  amount  paid  to  Mrs.  Webb  be 
ordered  paid  over  to  him,  for  the  reason  that 
It  would  be  idle  to  do  so  until  Mrs.  Webb 
had  restored  the  money,  and  that  she  might 
never  do.  We,  therefore,  conclude  that  the 
court  properly  overruled  the  motion.  What 
the  appropriate  remedy  Is,  or  against  whom 
redress  should  be  sought  by  the  appellant, 
are  questions  not  now  before  us.  and  upon 
them  we  express  no  opinion. 
The  circuit  court  did  not  adjudge  the  re- 
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spective  rights  of  the  contesting  parties  to 
the  proceeds  of  the  sale,  but  simply  declared 
by  its  judgment  that  the  motion  be  over- 
ruled. The  bill  of  exceptions  states  the  hold- 
ing of  the  court  upon  a  question  of  law, 
which  was  doubtless  debated;  and  we  may 
Infer  that  the  circuit  court  was  Influenced  in 
its  action  by  an  opinion  contrary  to  that  en- 
tertained by  us  upon  the  claim  of  Mrs.  Webb 
to  a  landlord's  lien.  If  this  be  so,  the  rec- 
ord simply  presents  the  case  of  a  correct 
judgment  based  upon  a  wrong  reason;  and 
for  this  error  of  opinion,  not  infecting  the 
judgment  with  error,  we  could  not  reverse. 

3.  Along  with  the  submission  upon  the  ap- 
peal, application  is  made,  upon  the  record, 
for  a  writ  of  mandamus  to  the  circuit  judge 
requiring  him  to  vacate  the  order  made  In 
Mrs.  Webb's  case,  under  which  the  sheriff 
paid  over  to  her  a  portion  of  the  fund  de- 
rived from  the  sale.  We  are  also  asked  by 
the  writ  to  command  the  circuit  judge  to  or- 
der restitution  by  Mrs.  Webb,  and  to  then 
direct  payment  to  Garrison  of  the  amount. 
Upon  these  latter  requests,  we  need  add  noth- 
ing to  what  we  have  already  said  in  consid- 
ering the  motion  made  to  the  same  effect  in 
the  circuit  court.  With  respect  to  so  much 
of  the  prayer  for  the  writ  as  has  in  view  a 
vacation  of  the  order  referred  to,  we  need 
only  say  that  the  jurisdiction  which  this 
court  exercises,  by  means  of  the  writ  of 
mandamus,  in  reviewing  nonappealable  in- 
terlocutory orders,  not  affecting  the  final 
judgment  of  the  lower  court,  and  which, 
therefore,  cannot  be  revised  on  an  appeal 
from  such  judgment,  is  appellate  in  its  char- 
acter, and  cannot  be  invoked  by  a  stranger 
to  the  proceeding  in  which  the  order  or  de- 
cree sought  to  be  subjected  to  examination 
here  was  made  or  rendered.  We  can  no 
more  revise  or  order  the  vacation  of  an  in- 
terlocutory order,  in  which  the  parties  there- 
to have  acquiesed.'by  mandamus,  at  the  In- 
stance of  a  stranger  to  the  suit  or  proceeding, 
than  we  could  entertain  an  appeal  by  him 
from  the  final  judgment  or  decree.  For 
these  reasons,  the  judgment  of  the  circuit 
court  must  be  affirmed,  and  the  writ  of  man- 
damus denied. 


MUNN  v.  ACHEY  et  al. 
(Supreme  Court  of  Alabama.   July  31,  1895.) 
Bona  Fide  Pcrchaskr— Consthcctivb  Notice. 

Decedent  conveyed  a  farm  to  his  three 
sons,  who  subsequently  mortgaged  the  same  to 
defendant,  to  secure  a  loan.  At  the  time  of 
such  loan,  complainant,  widow  of  the  vendor, 
resided  in  one  of  the  houses  on  the  farm,  and, 
with  her  daughters  and  minor  children,  cul- 
tivated a  part  of  the  same.  The  three  sons  al- 
so lived  there,  with  their  families,  conducting 
farming  operations,  and  claiming  that  the  prop- 
erty belonged  wholly  to  them,  free  from  any 
incumbrance.  The  deed  from  decedent  to  his 
sons  acknowledged  receipt  of  the  purchase 
price,  and  was  recorded.  Hdd,  that  the  mere 
fact  that  complainant  resided  on  the  place,  and 
worked  a  portion  of  the  land,  was  not  con- 
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structlve  notice  to  the  mortgagee  that  she  held 
a  /vendor's  lien  thereon,  under  an  alleged  trans- 
fer from  her  husband  of  purchase  money  notes 
executed  by  the  sons. 

Appeal  from  chancery  court,  Dale  county; 
J  ere  N.  Williams,  Chancellor. 

Bill  by  Eveline  Munn  against  Frances  L. 
Achey  and  others  to  enforce  a  vendor's  lien. 
From  a  decree  for  defendants,  complainant 
appeals.  Affirmed. 

On  the  final  submission  of  the  cause,  the 
chancellor  decreed  that  the  complainant  was 
not  entitled  to  the  relief  prayed  for,  and  or- 
dered the  bill  dismissed.  Complainant  ap- 
peals from  this  decree,  and  assigns  the  same 
as  error. 

Roberts  &  Martin,  for  appellant.  Parks  &. 
Gamble,  for  appellees. 

HEAD,  J.  On  the  22d  day  of  October, 
1887,  Daniel  Munn  conveyed  to  his  three 
sons  what  was  known  as  his  "River  Mill 
Place,"  consisting  of  720  acres,  his  deeds  con- 
taining an  acknowledgment  of  the  receipt  of 
the  purchase  price.  About  two  years  after- 
wards, the  vendees  borrowed  $2,500  from 
the  defendant  Frances  L.  Achey,  and  exe- 
cuted to  her  a  mortgage  on  the  lands  to  se- 
cure the  same.  At  the  time  of  the  loan,  Eve- 
line Munn,  widow  of  the  vendor,  and  mother 
of  the  mortgagors,  resided  in  one  of  the 
houses  on  the  farm,  and,  with  her  daughters 
and  minor  children,  cultivated  a  part  there- 
of. Her  said  three  sons  likewise  dwelt  there, 
with  their  families,  conducting  farming  op- 
erations, renting  to  tenants,  and  running  the 
mill  situated  on  the  place.  They  claimed 
and  represented  that  the  property  belonged 
entirely  to  them,  and  that  it  was  free  from 
any  lien  or  incumbrance.  On  the  9tb  day 
of  December,  1891,  the  mother,  her  husband 
being  then  dead,  filed  her  bill  to  enforce  an 
alleged  vendor's  Hen  which  she  claimed  to 
have  on  the  land,  as  the  transferee  from  her 
husband  of  certain  purchase-money  notes, 
of  even  date  with  his  deeds,  executed  by  the 
sons,  and  amounting  to  $6,000.  She  asserted 
priority  over  the  mortgage  to  the  defendant, 
and  the  controversy  here  is  between  these 
two  claimants.  The  chancellor  decided 
against  tbe  complainant,  and  she  appeals. 

It  is  clearly  shown  that  the  mortgagee  had 
no  actual  notice  or  knowledge  of  the  sup- 
posed vendor's  lien,  and  the  sole  contention 
of  appellant  is  that  she  had  such  posses- 
sion of  the  lands  as  to  charge  the  appellee 
with  constructive  notice  of  her  equitable 
rights.  It  Is  undoubtedly  true  that  a  pos- 
session which  contains  the  elements  required 
by  the  rule  will  operate  as  notice  of  tbe  oc- 
cupant's equitable  rights,  and  we  have  often 
so  decided.  Carter  v.  Challen,  83  Ala.  135, 
3  South.  313;  Phillips  v.  Costley,  40  Ala. 
486;  Garrett  v.  Lyle,  27  Ala.  586.  But,  to 
constitute  notice,  the  possession  must  be 
open,  visible,  exclusive,  and  Inconsistent  with 
the  record  title.  Smith  v.  Jackson.  76  111.  254; 
Boyce  v.  McCulloch,  3  Watts  &  S.  42!),  39 


Am.  Dec  35;  Bell  ▼.  Twilight.  18  N.  H.  159r 
45  Am.  Dec.  367;  Townsend  v.  Little,  109  U. 
S.  504.  3  Sup.  Ct  357,  16  Am.  &  Eng.  Enc 
Law,  800-803.  "What  makes  inquiry  a  duty 
Is  such  a  visible  state  of  things  as  is  incon- 
sistent with  a  perfect  right  in  him  who  pro- 
poses to  sell."  Meehan  v.  Williams,  48  Pa 
St  238.  "Where  tbe  vendor  is  in  the  appar- 
ent possession,  the  subsequent  purchaser, 
finding  the  title  of  record,  in  the  vendor,  is 
put  on  no  further  inquiry,  because  the  pos- 
session appears  to  be  according  to  the  legal 
title;  and  if,  at  the  time,  another  person  Is 
also  in  possession,  there  is  no  presumption 
of  title  in  him  inconsistent  with  that  found 
In  the  vendor."  Smith  v.  Yule,  81  CaL  180, 
89  Am.  Dec.  167.  This  principle  is  recog- 
nized in  McCarthy  v.  Nicrosi,  72  Ala.  332, 
and  is  well  illustrated  in  Billington  v.  Welsh, 
5  Bin.  129,  6  Am.  Dec.  406.  In  discussing 
and  allowing  nossesslon  as  constructive  no- 
tice, the  courts  lay  quite  as  much  stress  up- 
on the  fact  that  the  vendor  or  mortgagor  is 
out  of,  as  that  the  claimant  of  the  equity,  or 
unrecorded  legal  right,  is  in,  possession.  In 
this  case  an  insuperable  difficulty  in  the  way 
of  appellant  arises  from  the  want  of  the  es- 
sential element  of  exclusiveness  in  her  hold- 
ing. Although  she  may  have  had  a  sort  of 
possession  or  occupancy,  that  of  her  sons, 
the  mortgagors,  was  of  a  much  more  decided 
character.  A  clear,  unincumbered  record  ti- 
tle was  found  In  them.  They  were  in  the- 
apparent  and  open  possession  of  the  prop- 
erty, under  claim  of  entire  ownership;  and 
the  mere  fact  that  their  widowed  mother, 
who  was,  In  a  measure,  under  their  care  and 
protection,  resided  on  the  place,  and  culti- 
vated a  portion  of  the  land,  would  not  sug- 
gest to  an  intending  purchaser,  inspecting  the 
property,  that  she  had  any  secret,  legal  or  eq- 
uitable claim  in  hostility  to  her  sons,  and  hence 
would  not  charge  the  mortgagee  with  con- 
structive notice  of  her  asserted  vendor's  Hen 
under  a  supposed  transfer  from  her  husband. 
Hanrick  v.  Thompson,  9  Ala.  409.  In  this 
view,  It  is  unnecessary  to  consider  whether 
or  not,  in  reality,  the  appellant  had  a  bona 
fide  claim  for  purchase  money.  This  dis- 
poses of  the  only  ground  upon  which  we  are 
asked  to  reverse  the  chancellor's  decree,  and 
we  have  only  to  declare  that  It  must  be  af- 
firmed. 


BONHAM  v.  LOEB. 

(Supreme  Court  of  Alabama.  July  31,  1895.> 

Trespass— Removing  Bodibh  from  Private 
Cemktekt— Adverse  Possession. 

1.  Where,  in  trespass  for  entering  a  private 
burying  ground  and  removing  the  bodies  and 
monuments,  defendants  show  that  they  were 
the  owners  of  and  in  possession  of  the  premises 
at  and  prior  to  the  time  of  the  trespass,  and 
that  the  bodies  and  monuments  were  removed 
in  good  faith,  and  with  care  and  decency,  a  non- 
suit is  proper. 

2.  Evidence  that  plaintiff's  ancestors  and 
husband  and  children  were  buried  in  a  certain 
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lot;  that,  as  long  as  plaintiff  lived  in  the  lo-  [ 
calitr,  she  visited  the  lot,  and  kept  it  in  good 
repair,  and  when  away  left  a  person  in  charge 
of  it.  who  visited  it  frequently,  and  cared  for 
it;  that  the  person  purchasing  the  land,  more 
than  10  years  before  suit,  promised  that  the  lot 
should  never  be  troubled,— is  insufficient  to 
show  title  to  the  lot  by  adverse  possession. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arlington,  Judge. 

Action  by  Camilla  D.  Bonham  against 
Jacques  Loeb.  From  judgment  of  nonsuit, 
plaintiff  appeals.  Affirmed. 

This  was  an  action  of  trespass,  instituted  on 
August  10, 1894,  by  the  appellant,  Camilla  D. 
Bonham,  against  the  appellee,  Jacques  Loeb; 
and  sought  to  recover  damages  for  trespass, 
alleged  to  have  been  committed  by  the  de- 
fendant. The  complaint  contained  two  counts, 
which  were  as  follows:  "First  Count  The 
plaintiff  claims  of  the  defendant  the  sum  of 
five  thousand  dollars  damages  for  a  trespass 
by  the  defendant  on  the  following  tract  of 
land,  dedicated  by  Eliza  Peacock  as  a  burying 
ground  about  the  year  1840,  and  commonly 
known  as  the  'Peacock  Burying  Ground,'  .sit- 
uated on  the  east  side  of  Holt  street,  in  the 
Peacock  tract,  near  the  city  of  Montgomery, 
and  being  a  part  of  lot  6  in  block  2  of  said 
Peacock  tract,  belonging  to  and  in  the  posses- 
sion of  the  plaintiff,  and  for  digging  up  and 
mutilating  the  graves  of  plaintiffs  dead  fa- 
ther, and  other  near  kindred,  and  taking  up 
and  removing  their  dead  bodies,  and  carrying 
away  the  monuments  and  gravestones  erected 
to  their  memory,  and  entering  upon  and  plow- 
ing up  the  ground  over  the  graves  of  plain- 
tiffs deceased  husband  and  children,  and  till- 
ing the  soil  over  their  dead  bodies,  on  or  about 
the  1st  day  of  June,  1894."  "Second  Count 
The  plaintiff  claims  of  the  defendant  the  sum 
of  five  thousand  dollars  damages,  for  that 
heretofore,  to  wit:  On  or  about  the  1st  day 
of  June,  1894,  the  defendant  did,  by  and  with 
the  help  of  divers  persons  employed  by  him 
for  that  purpose,  unlawfully  and  wrongfully 
enter  upon  and  into  what  is  known  as  the 
'Peacock  Burying  Ground,'  of  which  plaintiff 
was  in  possession,  and  which  is  situated  in 
the  western  suburbs  of  the  city  of  Montgom- 
ery, on  the  Mobile  road,  and  which  Is  a  part 
of  lot  6  in  block  2  of  the  Peacock  tract,  and 
where  the  plaintiff's  kindred  lay  buried,  and 
did  unlawfully  remove  from  said  burying 
ground  the  monuments  or  tombstones  from 
over  the  graves  of  her  deceased  grandfather 
and  mother,  which  were  in  the  possession  of 
plaintiff,  and  did  unlawfully  dig  up  and  re- 
move the  bones  and  ashes  of  her  deceased 
grandfather  and  other  near  kindred,  of  whom 
she  Is  the  heir  at  law,  and  did  remove 
them  from  said  burying  ground,  and  did  un- 
lawfully enter  upon  and  plow  up  the  ground 
over  the  graves  of  her  deceased  husband 
and  children,  and  did  cultivate  the  soil  over 
their  dead  bodies  and  otherwise  unlawful- 
ly desecrate  the  graves  of  her  deceased  rel- 
atives by  totally  obliterating  said  graves  and 
the  entire  burying  ground  and  turning  the 


same  into  a  cotton  patch,  to  the  great  damage 
of  plaintiff  in  the  loss  and  use  of  said  ground 
as  a  burying  place  for  her  dead,  in  intense 
bodily  suffering  and  pain  and  distress  of 
mind,  humiliation  and  suffering  from  out- 
raged feelings,  in  the  sum  of  five  thousand 
dollars,  as  aforesaid.  Hence  this  suit"  To 
these  counts  the  defendant  pleaded:  (1)  The 
general  issue;  and  (2)  "that  on  and  for  prior 

to,  to  wit,    day  of  April,  1894,  Moses 

Bros.,  by  themselves  and  their  trustees,  were 
the  owners  and  in  possession  of  the  dose  de- 
scribed in  said  complaint  and  that  defendant 
purchased  the  same  from  said  trustees,  went 
into  possession  thereof,  and  was  so  in  posses- 
sion at  the  time  of  the  injury  complained  of, 
and  that  the  removals  of  said  bodies  and 
gravestones  were  made  in  good  faith,  with 
care  and  decency."  The  evidence  tending  to 
show  the  title  of  the  plaintiff  to  the  property 
on  which  the  alleged  trespass  was  committed, 
is  sufficiently  stated  in  the  opinion.  The  de- 
fendant showed  that  he  purchased  a  lot  on 
which  was  situated  the  burying  place  involv- 
ed in  this  controversy,  from  the  trustees  of 
Moses  Bros.'  estate;  that  for  more  than  10 
years  prior  to  the  bringing  of  this  suit  the 
property  had  been  in  the  possession  of  Moses 
Bros.,  and  had  been  used  for  agricultural  pur- 
poses; that  upon  it  there  was  an  ancient, 
abandoned  family  burying  place,  marked  by 
a  brick  inclosure,  which  had  fallen  into  de- 
cay; that  the  defendant  at  his  own  expense, 
and  with  the  assistance  and  under  the  super- 
vision of  the  city  sexton  of  Montgomery,  had 
removed  the  remains  burled  there,  and  gave 
them  respectful  Interment  In  the  city  ceme- 
tery, placing  over  the  graves  the  monuments 
found  in  the  old  graveyard.  After  the  intro- 
duction of  all  the  evidence,  the  defendant 
moved  the  court  to  exclude  all  the  testimony 
offered  by  the  plaintiff  as  to  acts  of  owner- 
ship and  possession  exercised  by  her  over  the 
graveyard.  This  motion  was  granted,  against 
the  objection  and  exception  of  the  plaintiff; 
and  upon  the  granting  of  said  motion  the 
plaintiff  took  a  nonsuit  with  a  bill  of  excep- 
tions. The  present  appeal  is  brought  by  the 
plaintiff,  who  assigns  as  error  the  ruling  of 
the  court  upon  the  evidence. 

Ray  Rushton,  for  appellant.  E.  P.  Mor- 
rlsett,  Farnham,  Crum  &  Well,  and  Tompkins 
&  Troy,  for  appellee. 

HARALSON,  J.  The  plaintiff  makes  no 
pretense  of  title  to  the  property,  for  a  tres- 
pass on  which  by  defendant  she  complains, 
except  such  as  she  claims  by  10  years'  ad- 
verse holding;  nor  does  she  show  any  actual 
occupancy  or  possession  of  the  lot  at  the  time 
of  the  alleged  trespass.  The  only  pretense 
of  possession  by  the  plaintiff,  was  that  her 
grandfather,  William  Peacock,  under  whom 
she  claims  title,  and  who  died  about  60  years 
ago,  was  burled  in  the  graveyard,— about  25 
feet  square,— on  the  lot  described  In  the  com- 
plaint, and  that  her  husband  and  three  of  her 
children  were  also  buried  there.  It  was  shown, 
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that  the  burying  place  of  these  dead,  had  gone 
into   much  dilapidation,  and  for  30  years, 
plaintiff  had  not  lived  in  Montgomery;  that 
as  long  as  she  lived  here,  she  visited  the 
graveyard  frequently  and  kept  It  In  very  good 
condition,  and  after  she  moved  away,  she  left 
it  In  charge  of  Mrs.  Burk,  who  testified,  that 
she  went  to  the  spot  frequently,  and  gave  It 
the  best  attention  Bhe  could;  that  more  than 
10  years  ago,  after  Moses  Bros,  bought  the  i 
property,  and  in  a  conversation  with  one  of 
the  firm,  he  told  plaintiff,  that  "the  graveyard 
would  never  be  troubled."    It  was  not  shown, 
that  she  ever  laid  claim  to  the  title  or  pos- 
session of  the  property,  from  defendant  or  any 
one  under  whom  he  holds,  or  that  they  or  any  j 
of  them  ever  had  any  notice  of  an  adverse  | 
claim  or  holding  by  plaintiff.    On  the  other  | 
side,  It  was  shown,  that  defendant  and  those  i 
under  whom  he  claims,  by  regular  chain  of  | 
paper  title,  have  had  title  to  the  property,  for  j 
over  30  years,  and  in  none  of  the  mesne  con-  j 
veyances,  from  first  to  last,  was  there  any  res- 
ervation of  title  or  possession  to  any  one,  of  , 
the  burial  place  referred  to,  but  the  title  came 
to  defendant  in  fee  of  the  entire  property, 
without  the  exclusion  of  any  part  of  it  It 
was  further  disclosed  by  the  evidence,  that 
there  were  other  persons  who  were  joint  ten- 
ants of  the  premises,  In  the  sense  that  plain- 
tiff was  a  tenant. 

In  this  case,  as  appears,  the  plaintiff  having 
shown  no  actual  possession,  her  right  of  re- 
covery Is  made  to  depend  upon  her  title,  if 
any,  which  would  draw  to  It  constructive  pos- 
session. It  is  well  settled,  that  to  maintain 
the  action  of  trespass,  it  is  necessary  that  the 
plaintiff  should  have  had  actual  or  construct- 
ive possession.  If  a  plaintiff  has  title,  it 
draws  to  it  the  possession,  and  he  Is  by  con- 
struction, deemed  to  have  had  possession.  In 
the  absence  of  actual  possession  by  him, 
whether  he  ever  had  constructive  posses- 
sion, will  depend  upon  the  question  of  title. 
Shipman  v.  Baxter,  21  Ala.  450;  Ledbeter  v. 
Blassingame,  31  Ala.  49G;  Mclnerny  v.  Irvln, 
90  Ala.  270,  7  South.  841.  The  attempt  on 
the  part  of  plaintiff  to  prove  title  by  adverse 
possession  of  10  years,  was  abortive.  No  such 
acts  of  control  and  possession,  such  as  she 
sets  up,  can  ever  amount  to  adverse  posses- 
sion. Parks  v.  Barnett  (Ala.)  10  South.  137; 
Ponder  v.  C heaves,  Id.  145;  Eureka  Co.  v. 
Norment,  Id.  581;  Normant  v.  Eureka  Co.,  98 
Ala.  181, 12  South.  454.  The  plaintiff  took  Is- 
sue op  defendant's  second  plea,  every  fact  In 
which  was  substantially  proved.  This  would 
have  justified  the  general  charge  for  defend- 
ant. Taylor  v.  Smith  (Ala.)  10  South.  029; 
Allison  v.  Little,  93  Ala.  150,  9  South.  388; 
Lewis  v.  Simon,  101  Ala.  546, 14  South.  331. 

We  will  not  stop  to  consider  the  rulings  of 
the  court  on  the  exclusion  of  evidence  consti- 
tuting the  only  two  grounds  of  the  assign- 
ments of  error.  We  have  not  been  shown 
that  there  was  error  In  these  rulings,  but, 
even  If  there  were,  It  Is  manifest,  from  what 
has  been  said,  and  from  more  that  might  be 
added,  that  plaintiff  cannot  recover,  in  any 


event,  and  it  is  unnecessary,  therefore,  to  re- 
view these  rulings,  leading  to  the  nonsuit 
Harmon  v.  Slier,  99  Ala.  300,  10  South.  430, 
and  12  South.  432. 
Affirmed. 


POWELL  v.  CRAWFORD. 
(Supreme  Court  of  Alabama.  July  31,  1895.) 
Usdrt   as  a  Defense— Sufficiency  or  Plea— 
Assessment  or  Damages  by  Jurt. 

1.  A  plea,  in  an  action  of  detinue,  that  the 
consideration  for  the  mortgage  under  which 
plaintiff  claims  title  was  usurious  interest 
charged  on  money  loaned,  and  void  for  usury- 
except  about  $10.  and  that  the  usury  is  inchul 
ed  in  the  mortgage,  is  insufficient  for  want  of 
facts. 

2.  Usnry  In  a  debt  secured  by  mortgage  is 
no  defense,  in  an  action  at  law  on  the  mortgage, 
if  any  part  of  the  debt  remains  unpaid. 

3.  A  plea  merely  that  there  is  nothing  due 
on  a  debt  is  defective,  for  want  of  facts,  as  a 
nlea  in  bar. 

4.  A  plea,  in  an  action  founded  on  a  mort- 
gage, putting  in  issue  the  amount  due  on  it. 
and  averring  that  there  is  nothing  due,  is  not 
the  suggestion  contemplated  by  Code,  %  2720. 
as  amended  by  Acts  1892-93,  p.  1127,  providing 
that  the  defendant  may,  on  suggestion,  require 
a  jury  to  ascertain  the  amount  of  the  mortgage 
debt. 

5.  Where  plaintiffs  title  in  detinue  depends 
on  a  chattel  mortgage,  defendant  mortgagor 
may,  under  Code  1880,  §  2720,  as  amended  by 
Acts  1892-93,  p.  1127,  defend  on  the  ground  of 
want  or  failure  of  consideration  of  the  mort- 
gage. 

Appeal  from  circuit  court,  Dale  county;  J. 
M.  Carmlchael,  Judge. 

Statutory  action  of  detinue  by  J.  R.  Craw- 
ford against  F.  A.  Powell.  Plaintiff  had 
Judgment,  and  defendant  appeals.  Reversed. 

The  defendant  pleaded  the  general  issue, 
and  the  following  special  pleas:  "Second. 
For  further  answer  to  the  complaint,  he 
pleads  that  the  plaintiff  claims  title  to  the 
property  sued  for  by  virtue  of  a  mortgage, 
which  he  now  holds,  and  that  he  has  or 
claims  no  other  title  or  right  In  and  to  the 
property  sued  for,  than  that  which  he  claims 
by  virtue  of  said  mortgage;  and  that  plain- 
tiff has  never  had  the  possession  of  the  prop- 
erty; and  that  the  mortgage  under  which 
the  plaintiff  claims  title  and  sues  to  recover, 
was  procured  through  deceit  and  fraud,  and 
Is  void  for  the  fraud  practiced  by  the  plain- 
tiff upon  the  defendant  in  procuring  Its  exe- 
cution. That  some  time  near  the  first  of  the 
year  1891,  defendant  made  arrangements 
with  P.  L.  Burdeshaw  to  have  Burdeshaw 
furnish  him,  defendant,  supplies  to  the 
amount  of  fifty  or  seventy-five  dollars,  dur- 
ing the  spring  of  the  year  1891,  to  enable 
defendant  to  make  a  crop  in  that  year;  and 
It  was  agreed  that  defendant  should  make  to 
Burdeshaw  a  mortgage  on  the  crop  to  be 
grown  by  defendant  in  Dale  county,  Ala- 
bama, In  the  year  1891,  to  secure  the  amount 
to  be  advanced  to  him  by  Burdeshaw  as 
aforesaid,  together  with  an  old  Indebtedness 
which  he  then  also  owed  Burdeshaw;  that 
defendant  was  and  is  an  Illiterate  man,  un- 
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able  to  read  or  write;  that  when  the  ar- 
rangements were  agreed  upon,  he  and  his 
wife,  who  was  also  an  illiterate  person,  tin- 
able  to  read  or  write,  went,  as  was  agreed, 
to  make  a  mortgage  to  said  Burdeshaw;  that 
Burdeshaw  and  plaintiff,  in  whose  honesty 
defendant  had  confidence,  took  advantage  of 
the  Ignorance  and  illiteracy  of  defendant  and 
his  said  wife,  and  falsely  represented  to 
tbem  that  the  instrument  prepared  for  them 
to  sign  was  the  mortgage  to  said  Burde- 
shaw, which  it  had  been  agreed  that  defend- 
ant should  make  to  Burdeshaw,  as  aforesaid; 
that  defendant  and  his  wife  believed  that  Bur- 
deshaw and  plaintiff  had  told  them  the  truth 
about  the  contents  of  the  paper  prepared  for 
them  to  sign,  and  not  knowing  that  it  was 
any  other  than  a  mortgage  and  note  to  Bur- 
deshaw as  was  agreed,  signed  it,  believing  it 
to  be  such  mortgage  to  Burdeshaw  as  was 
agreed  upon;  that  after  the  maturity  of  the 
note  and  mortgage  thus  signed,  defendant, 
for  the  first  time,  learned  when  plaintiff  pre- 
sented it  to  him  for  collection,  that  he  had 
been  deceived  into  making  to  plaintiff  a  note 
and  mortgage;  and  that  defendant  did  not 
owe  plaintiff  anything  on  any  account,  and 
would  not  knowingly  have  made  him  a  mort- 
gage." "Third.  For  further  answer  he  pleads 
that  he  does  not  know  what  the  considera- 
tion of  the  said  mortgage  to  plaintiff  can  be, 
since  he  does  not  owe  plaintiff  any  debt  or 
amount  whatever;  but,  if  plaintiff  claims  as 
bis  the  said  old  indebtedness  which  defend- 
ant owed  to  said  P.  L.  Burdeshaw,  at  the 
time  he  was  deceived  into  executing  the  said 
mortgage  to  plaintiff,  defendant  then  pleads 
that  the  said  old  indebtedness  to  said  Bur- 
deshaw consisted  of  the  several  balances  left 
over  from  year  to  year  running  through  sev- 
eral years'  transactions  between  defendant 
and  said  Burdeshaw;  that  Burdeshaw  had  at 
this  time  been  furnishing  defendant  money 
to  large  amounts  for  several  years,  always 
.•barging  him  20  per  centum  per  annum  of 
usurious  interest  on  the  amount  so  furnished 
each  year;  and  that  the  entire  amount  of  the 
old  indebtedness,  which  amounted  to  several 
hundred  dollars,  was  usury;  and  that  if  the 
amount  set  out  in  said  mortgage  to  plaintiff 
consists  of  the  indebtedness  of  the  defendant 
to  said  Burdeshaw,  it  is  all  usurious  inter- 
est, and  void  for  the  usury  except  about  ten 
dollars,  and  that  the  usury  is  included  in  the 
mortgage."  "Fourth.  For  further  answer  to 
the  complain*  he  pleads  as  follows:  That 
as  a  part  of  the  consideration  upon  which 
defendant  was  to  sign  said  mortgage,  which 
he  believed,  as  aforesaid,  was  a  mortgage 
to  said  P.  L.  Burdeshaw,  it  was  agreed  that 
Burdeshaw  was  to  furnish  to  defendant,  to 
enable  him  to  make  his  said  crop  In  the  year 
1.H01,  in  Dale  county,  Alabama,  such  goods, 
wares  and  merchandise  as  defendant  should 
want  and  need  during  the  spring  of  the  year, 
to  the  amount  of  fifty  or  seventy-five  dollars' 
worth;  that  defendant  planted  his  crop  and 
made  his  arrangements  in  full  reliance  upon 


and  faith  in  Burdeshaw's  agreement  to  fur- 
nish him  these  goods,  wares  and  merchan- 
dise, having  executed  his  part  of  the  agree- 
ment, as  he  thought,  by  making  said  mort- 
gage which  he  believed  to  be  a  mortgage  to 
Burdeshaw;  that  after  Burdeshaw  had  fur- 
nished him  about  fifteen  dollars'  worth  on 
this  agreement,  he  refused  to  furnish  him 
any  more;  that  this  refusal  was  just  at  a 
j  time  when  defendant  most  needed  the  as 
j  slstance  Burdeshaw  had  agreed  to  give  him; 
i  that  having  incumbered  his  property  he  was 
'  unable  to  procure  at  the  time  when  he  needed 
.  It,  assistance  from  any  other  source;  that  said 
]  Burdeshaw  well  knew  of  defendant's  Inabil- 
!  ity  to  raise  money  or  get  assistance  from  oth- 
;  er  sources,  and  well  knew  that  defendant 
would  suffer  great  damages  on  account  of 
his,  Burdeshaw's,  failure  and  refusal  to  fur- 
nish said  goods;  that  he  also  knew  of  the 
,  fact  that  defendant's  crop  would  suffer  on 
j  account  of  his  breach  of  his  contract;  that 
j  defendant  had  large  crops  of  corn,  cotton, 
peas,  potatoes,  cane,  ground  peas  and  other 
j  crops  planted  and  growing  which  needed  im- 
|  mediate  attention,  which  Burdeshaw  well 
!  knew;  that  defendant  was  forced  to  neglect 
|  his  said  crop  and  to  incur  a  large  lot  of  ex- 
penses, to  wit,  fifty  dollars,  in  making  new 
1  arrangements  for  other  aid;  and  that  his 
said  crops  were  necessarily  so  neglected  on 
account  of  the  failure  to  receive  the  aid  Bur- 
deshaw had  promised,  that  they  produced 
less  than  they  would  If  said  Burdeshaw  had 
not  broken  his  contract  and  caused  this  neg- 
lect, by  five  hundred  dollars'  worth,  and  de- 
fendant pleads  the  fifty  dollars  expenses  and 
1  the  said  five  hundred  dollars  damages  to  his 
said  crop,  as  a  set-off  against  the  amount  due 
on  said  mortgage,  and  that  plaintiff  well 
knew  of  said  agreement  from  the  first." 
"Fourth  %.  For  further  answer  to  the  com- 
plaint, defendant  puts  in  issue  the  amount 
due  on  said  mortgage,  and  says  there  is  noth- 
ing due  upon  it  at  all."  "Fifth.  For  further 
answer  to  said  complaint,  defendant  says 
that  the  consideration  which  said  mortgage 
expresses  has  failed  entirely,  because  defend- 
ant never  received  one  cent  of  the  amount 
therein  set  forth,  nor  any  other  sum  on  ac- 
count of  said  mortgage."  "Sixth.  For  fur- 
ther answer  to  the  said  complaint  he  says 
there  is  no  consideration  for  the  mortgage 
upon  which  plaintiff  relies  to  recover."  "Sev- 
enth. For  further  answer  to  the  complaint 
he  says  that  the  consideration,  of  the  mort- 
gage upon  which  plaintiff  relies  to  recover  is 
void."  On  motion  of  the  plaintiff,  the  sev- 
eral pleas  copied  above  were  stricken  from 
the  file.    Issue  was  joined  on  the  remaining 
pleas,  and  upon  the  trial  of  the  cause  judg- 
ment was  rendered  for  the  plaintiff. 

Sollie  &  Kirkland  and  H.  L.  Martin,  for  ap- 
pellant.   Espy  &  Farmer,  for  appellee. 

HARALSON,  J.  The  complaint  is  in  deti- 
nue by  J.  R.  Crawford,  the  appellee,  against  F. 
A.  Powell,  the  appellant.    The  defendant 
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pleaded  the  general  Issue  and  seven  special 
pleaa  The  court  on  motion  of  the  plaintiff 
struck  out  six  of  these  pleas,  and  these  rulings 
.are  the  only  assignments  of  error. 

As  a  plea  of  usury,  the  third  is  wholly  lack- 
ing in  averments  necessary  to  make  it  good. 
Code,  p.  797,  form  38;  Munter  v.  Linn,  61 
Ala.  492;  Masterson  v.  Grubbs,  70  Ala.  407; 
Woodall  v.  Kelly,  85  Ala.  374,  5  South.  164. 
Besides,  usury  in  a  debt  secured  by  mortgage, 
does  not  affect  the  validity  of  the  mortgage, 
4i uy  part  of  the  debt  remaining  unpaid,  and 
is  not  available  at  law  to  defeat  the  action 
founded  on  the  mortgage.  Kelly  v.  Associa- 
tion, 64  Ala.  501;  Burns  v.  Campbell,  71  Ala. 
"284. 

The  fourth  plea  la  vague,  uncertain  and 
wholly  lacking  as  presenting  a  defense  on 
which  plaintiff  could  be  required  to  take 
Issue. 

Section  2720  of  the  Code,  as  amended  (Acts 
18*2-93,  p.  1127),  reads,  that  "if  the  suit  is  by 
•a  mortgagee  or  by  his  assignee  against  the 
mortgagor,  or  one  holding  under  him,  the  de- 
fendant may,  upon  suggestion,  require  that 
the  jury  ascertain  the  amount  of  the  mortgage 
■debt,  and  such  ascertainment  must  be  entered 
on  the  record  of  the  judgment,  and  the  court 
must  order,  that  if  the  debt  so  ascertained, 
Interest  and  costs  be  paid  within  thirty  days, 
no  execution  or  other  process  shall  issue  on 
the  judgment;  and  on  payment  thereof  to 
the  plaintiff  or  to  the  clerk  for  his  use,  the 
cleric  must  on  the  face  of  the  record  of  the 
Judgment,  endorse  the  fact  of  such  payment, 
^ind  after  such  payment  the  plaintiff  shall  be 
deemed  the  unsuccessful  party,  within  the 
meaning  of  the  succeeding  section,  and  before 
or  after  the  last  day  of  the  mortgage,  the  de- 
fendant may  plead  to  the  consideration  of  the 
Instrument  relied  upon.  To  show  title  the 
plaintiff  may  plead  payment,  accord  and  sat- 
isfaction, or  otherwise,  as  he  could  to  a  note 
■or  other  obligation  made  for  the  payment  of 
money."  It  is  clear,  that  the  defendant  may 
plead  against  the  mortgage,  any  defense 
which  would  be  good  against  the  debt  secured 
by  it,  If  the  suit  had  been  brought  on  it.  But, 
plea  4%  is  not  the  suggestion  contemplated 
by  said  section  2720  of  the  Code  as  amended. 
It  is  distinctively  a  plea  in  bar.  As  such  It 
is  defective.  It  is  not  good  as  a  plea  of  pay- 
ment of  the  mortgage  debt;  and  the  allega- 
tion that  there  is  nothing  due  on  the  mort- 
gage at  the  time  the  plea  was  filed,  does  not 
negative  the  fact,  that  something  may  be- 
come due  on  It  in  the  future. 

The  seventh  plea  was  bad.  It  does  not  set 
up  the  facts  relied  on  to  show  the  mortgage 
was  void. 

The  fifth  and  sixth  pleas  should  have  been 
given.  They  set  up,  the  one,  a  failure,  and 
the  other,  a  want  of  consideration  iu  the  mort> 
gage.  Section  2720  of  the  Code  as  amended 
authorizes  such  pleas  to  be  Interposed  by  the 
mortgagor.  Lewis  v.  Simon,  101  Ala.  547,  14 
South.  331.  As  to  the  fifth  plea,  it  may  be 
added,  that  if  it  be  said,  that  it  does  not  nega- 


tive the  receipt  of  money  on  said  mortgage  by 
some  one  entitled  to  receive  it,  that  was  mat- 
ter for  a  replication  to  the  plea.  As  it  Is,  it 
must  be  held  to  be  good.  For  striking  out 
these  two  pleaa,  the  cause  must  be  reversed. 
The  proper  practice,  to  dispose  of  the  other 
pleaa  we  adjudge  bad,  was  by  demurrer  to 
them,  to  test  their  sufficiency,  rather  than  by 
motion  to  strike  them  out.  The  pleaa  were 
not  frivolous  on  their  face.  If  demurred  to, 
for  defects  pointed  out,  the  defendant  might 
have  amended  and  cured  such  defects;  but, 
when  stricken  out,  on  a  general  motion,  alleg- 
ing no  defects,  the  defendant  was  deprived 
of  this  opportunity.  Lindsay'  y.  Morris,  100 
Ala.  550,  13"  South.  619. 
Reversed  and  remanded. 


JACKSON  et  al.  v.  KIRKSEY  et  al. 
(Supreme  Court  of  Alabama.  July  31,  1895.) 
Tax  Deed— Acknowledgment— Form  or  Dbbx>. 

1.  Code,  §  592,  relating  to  tax  deeds,  pro- 
vides that  the  deed  of  the  probate  judge, 
"when  properly  acknowledged  and  recorded," 
shall  convey  title,  ot2.  Section  1802  provides 
that  the  form  of  acknowledgment  "to  be  used 
in  this  state  on  conveyances  of  every  descrip- 
tion admitted  to  record"  shall  recite  that  the 
grantor  was  "informed  of  the  contents  of  the 
conveyance,"  etc.  Held,  that  the  acknowledg- 
ment of  the  probate  judge  to  a  tax  deed  execut- 
ed in  1893,  which  failed  to  state  that  "he  was 
informed  of  the  contents"  thereof,  was  fatal- 
ly defective. 

2.  Code,  8  594.  requiring  the  attorney  gen- 
eral to  furnish  the  auditor  with  suitable  forms 
of  certificates  of  purchase  and  deeds  to  pur- 
chasers at  tax  sales,  does  not  authorize  him  to 
furnish  a  form  of  certificate  of  acknowledgment 
to  a  tax  deed,  so  as  to  validate  it,  contrary  to 
the  form  prescribed  by  statute. 

Appeal  from  circuit  court,  Choctaw  county; 
James  T.  Jones,  Judge. 

Ejectment  by  J.  W.  Jackson  and  others 
against  Henry  Klrksey  and  others.  Defend- 
ants had  judgment,  and  plaintiffs  appeal. 
Affirmed. 

This  was  a  statutory  action  of  ejectment, 
brought  by  the 'appellants  against  the  appel- 
lees. The  claim  of  the  plaintiffs  to  the  land 
sued  for  was  based  upon  a  tax  deed  executed 

I  to  them  by  the  probate  Judge  of  Choctaw 
county,  conveying  the  lands  sued  for.  This 

I  tax  deed  was  offered  in  evidence  by  the  plain- 
tiffs, to  show  their  title,  but  was  objected  to 
by  defendants,  on  the  ground  that  the  ac- 
knowledgment attached  to  said. deed  was  in- 
sufficient, In  that  it  failed  to  show  that  the 
probate  judge  acknowledged,  before  the  offi- 
cer taking  the  acknowledgment,  that,  being 
Informed  of  the  contents  of  the  conveyance, 
he  executed  the  same  voluntarily.  This  ob- 
jection on  the  part  of  the  defendants  to  the 
introduction  in  evidence  of  the  tax  deed  was 
sustained  by  the  court,  and  said  deed  was 
not  allowed  to  be  Introduced  in  evidence.  To 
this  ruling  of  the  court  the  plaintiffs  duly  ex- 
cepted, and  took  a  nonsuit.  The  other  facts 
of  the  case  are  sufficiently  stated  in  the  op  in 
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ion.  The  appeal  is  prosecuted  by  the  plain- 
tiffs, who  assign  as  error  the  ruling  of  the 
court  In  refusing  to  allow  the  tax  deed  to  be 
introduced  in  evidence. 

W.  P.  Glover,  for  appellants.  Taylor  &  El- 
more, for  appellees. 

HEAI>,  J.  The  action  is  statutory  eject- 
nieut  to  recover  possession  of  land  which  the 
plaintiffs  claim  as  purchasers  at  a  tax  sale 
made  on  or  about  May  10,  1891.  The  sole 
question  presented  for  decision  is  whether  or 
not  the  certificate  of  acknowledgment  ap- 
pended to  the  conveyance  of  tbe  probate 
judge  is  in  proper  form.  The  certificate  was 
as  follows:  "The  State  of  Alabama,  Choctaw 
County.  I  hereby  certify  that  before  me,  B. 
F.  Gilder,  clerk  of  the  circuit  court  in  and 
for  said  county,  personally  appeared  tbe 
above-named  C.  C.  McCall,  Judge  of  probate 
of  said  county,  personally  known  to  me  to 
be  tbe  judge  of  said  county,  at  the  date  of  the 
execution  of  the  above  conveyance,  and  to  be 
the  identical  person  whose  name  is  affixed, 
and  who  executed  the  above  conveyance  as 
probate  judge  of  said  county,  and  who  ac- 
knowledges the  execution  of  the  same  to  be 
Lis  voluntary  act  and  deed,  as  probate  judge 
of  said  county,  for  tbe  purpose  expressed. 
Given  under  my  hand  and  seal,  this  15th  day 
of  May,  A.  D.  1893.    B.  F.  Glider,  Clerk." 

When  tbe  conveyance,  showing  the  foregoing 
certificate,  was  offered  In  evidence,  the  de- 
fendants objected  to  it,  on  the  ground  that 
the  acknowledgment  was  insufficient,  in  that 
"it  failed  to  show  that  the  probate  judge  ac- 
knowledged before  the  officer  that,  being  in- 
formed of  the  contents  of  the  conveyance,  he 
executed  the  same  voluntarily."  The  circuit 
court  sustained  the  objection,  whereupon  the 
plaintiffs  took  a  nonsuit,  with  a  bill  of  excep- 
tions. Section  692  of  the  Code  of  1886,  re- 
lating to  tax  deeds,  provides  that  the  deed  of 
tbe  probate  judge,  "when  properly  acknowl- 
edged and  recorded,"  shall  convey  the  title  of 
the  former  owner,  and  of  the  person  whose 
duty  it  was  to  pay  the  taxes,  and  tbe  lien 
and  claim  of  the  state  and  county,  but  not 
tbe  right,  title,  or  Interest  of  any  reversioner 
or  remainder-man.  Section  593  requires  that 
the  deed  shall  be  "acknowledged  before  some 
officer  authorized  to  take  acknowledgment  of 
deeds."  According  to  these  sections,  It  is  ob- 
vious that  no  title  passes  until  the  deed  of 
tbe  probate  judge  Is  both  properly  acknowl- 
edged and  recorded.  Boiling  v.  Smith,  79 
Ala.  535.  It  is  also  plain  that  the  certifi- 
cate was  open  to  the  objection  made  to  it, 
if  it  be  held  that  a  proper  acknowledgment 
most  be  in  the  form  prescribed  by  section 
1802.  The  certificate  did  not  contain  the 
statutory  phrase  showing  that  the  grantor 
acknowledged  that  he  was  "informed  of  the 
contents  of  tbe  conveyance,"  nor  any  words 
of  equivalent  Import.  It  was,  therefore,  fa- 
tally defective  as  an  attempt  to  comply  with 
that  section  of  the  Code.    Railway  Co.  v. 
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Davis,  91  Ala.  615,  8  South.  349;  Boykin  v. 
Smith,  05  Ala.  294;  Kellar  v.  Moore,  51  Ala. 
840.  We  call  attention  to  the  fact  that  the 
decision  in  Abney  v.  De  Loach,  84  Ala.  393, 
4  South.  757,  as  to  the  sufficiency  of  the  cer- 
tificate of  acknowledgment,  considered  in 
that  case,  is  in  conflict  with  tbe  later  case  of 
Railway  Co.  v.  Davis,  supra,  in  which  we 
held  substantially  the  same  certilicate  to  be 
defective.  It  does  not  appear  that  the  earlier 
ruling  was  called  to  tbe  court's  attention  in 
tbe  later  case,  but  we  are  of  opinion  that  the 
exposition  of  Chief  Justice  Stone  in  the  Davis 
Case  is  correct,  and  should  be  adhered  to. 

The  question  then  recurs,  should  the  certifi- 
cate have  been  In  the  form  prescribed  by  sec- 
tion 1802?  The  sections  of  the  Code  which 
we  have  quoted  merely  provide  that  the  deed 
of  the  probate  judge  should  be  "properly  ac- 
knowledged," without  prescribing  any  form; 
but  we  do.  not  doubt  that  the  legislature  in- 
tended thereby  to  require  the  familiar  form 
which  bad  prevailed  for  many  years  in  this 
state,  and  which  section  1802  declared  was 
"to  be  used  In  this  state  on  conveyances  of 
every  description  admitted  to  record."  If 
any  authority  was  necessary  for  this  conclu- 
sion, we  find  it  in  the  case  of  Abney  v.  De 
Loach,  supra,  where  we  had  under  considera- 
tion section  2367  of  the  present  Code,  relating 
to  tbe  adoption  of  children,  which  requires 
the  declaration  of  the  person  desirous  to  adopt 
a  child  to  be  acknowledged  before  tbe  judge 
of  probate,  but  which  does  not  itself  fix  the 
form  of  the  certilicate.  Speaking  upon  this 
subject  In  the  case  just  cited,  we  said:  "No 
particular  form  of  acknowledgment  is  given 
by  the  statute,  but  the  obvious  reference  Is, 
by  Implication,  to  the  form  prescribed  for 
ordinary  conveyances,  which  must  be  under- 
stood as  being  adopted  for  this  class  of  cas- 
es." This  was  a  correct  statement  of  the  law 
upon  this  question,  although,  as  we  have  seen, 
the  court  was  in  error  hi  declaring  the  cer- 
tificate brought  to  view  in  that  case  to  have 
been  hi  substantial  accord  with  the  statutory 
form.  The  certificate  now  under  considera- 
tion is  the  same  as  that  which  was  prescribed 
by  section  86  of  the  act  approved  December 
31,  1868,  carried  into  the  Code  of  187G  as  sec- 
tion 459,  and,  had  that  section  continued  in 
force,  would  have  been  sufficient.  Riddle  v. 
Messer,  84  Ala.  236,  4  South.  185.  That  sec- 
tion, however,  was  not  In  force  when  this 
deed  was  executed.  It  was  repealed  by  the 
operation  of  section  143  of  the  act  approved 
February  17,  1885,  entitled  "An  act  to  pro- 
vide for  tbe  assessment  and  collection  of  taxes 
for  the  use  of  this  state  and  the  counties 
thereof,  and  to  define  the  duties  of  officers 
engaged  about  tbe  said  assessment  and  collec- 
tion of  taxes,"  and  was  not  carried  into  the 
Code  of  18S6.  Its  repeal  may  have  been  due 
to  the  fact  that  the  certificate  thereby  pre- 
scribed was  exceptional,  and  a  departure  from 
the  familiar  form  to  which  the  people  and 
profession  had  become  accustomed.  What- 
ever may  have  been  the  motive  of  the  law- 
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makers  for  the  repeal,  we  taluk  it  necessarily 
results  that  before  the  deed  of  the  probate 
judge  can  be  said  to  be  "properly  acknowl- 
edged," as  required  by  the  Code  of  188U,  the 
certificate  should  substantially  conform  to  the 
only  model  therein  given  "to  be  used  In  this 
state  on  conveyances  of  every  description  ad- 
mitted to  record." 

The  bill  of  exceptions  states  that  "it  was 
proved  aud  admitted  that  the  deed  is  in  the 
form  furnished  to  the  probate  judge  by  the  at- 
torney general,"  and  It  is  argued  by  appellants 
that  section  594  of  the  present  Code,  In  re- 
quiring that  officer  to  furnish  the  auditor 
suitable  forms  of  certificates  of  purchase  and 
deeds  to  purchasers  at  sales  of  real  estate  for 
taxes,  authorizes  him  to  adopt  a  form  of  cer- 
tificate, and  validates  any  form  he  may  fur- 
nish. If  the  language  of  the  bill  of  excep- 
tions, which  uses  the  word  "deed"  merely, 
<-ould  be  fairly  construed  to  mean  that  the  at- 
torney general  furnished  the  form  of  certifi- 
cate of  acknowledgment  employed  in  this  in- 
stance, we  do  not  think  that  the  result  claimed 
can  be  admitted.  The  legislature  did  not  di- 
rect the  attorney  general  to  prepare  forms  of 
certificates  of  acknowledgment.  That  is  made 
by  the  officer  taking  the  acknowledgment 
The  certificate  of  acknowledgment  must  sub- 
stantially accord  with  the  usual  form. 

The  ruling  of  the  circuit  court  was  in  ac- 
cordance with  these  views,  and  its  judgment 
must  be  affirmed. 


SMITH  v.  STATE. 

(Supreme  Court  of  Alabama.    July  25.  1895.) 

Seduction  —  Evidence  —  Instructions  —  New 
Tkial— Misconduct  of  Court. 

1.  On  trial  for  seduction,  it  is  not  error  to 
exclude  questionc  asked  by  defendant  calling 
for  mere  hearsay  and  irrelevant  evidence,  tend- 
ing to  prejudice  prosecutrix  before  the  jury. 

2.  It  is  not  error  to  exclude  questions  by  de- 
fendant intended  to  show  that,  after  prosecu- 
trix gave  birth  to  a  child,  he  offered  to  marry 
her.  and  she  refused,  and  asking  her  why  she 
refused  to  marry  him. 

3.  It  Is  proper  to  admit  evidence  of  the 
general  character  of  prosecutrix  for  chastity,  in 
rebuttal  of  evidence  by  defendant  tending  to 
impeach  her  chastity. 

4.  An  error  in  allowing  a  witness  to  testify 
that  defendant's  wife  had  a  child  six  months 
after  marriage  is  cured  where  the  court,  in  a 
moment  or  two  afterwards,  excludes  the  testi- 
mony, and  directs  the  jury  not  to  consider  it 

5.  While  a  witness  was  testifying  "there 
was  a  great  titter  and  suppressed  laughter  in 
the  audience,"  ir-  which  were  a  number  of  boys, 
and  the  court  said:  "I  wonder  if  their  parents 
are  here,  and  know  that  these  boys  are  in  the 
audience.  *  *  *  Gentlemen,  look  out.  You 
don't  know  how  soon  the  lightning  may  strike 
yonr  house."  The  jury  were  then  specially  in- 
structed that  such  remarks  were  not  intended 
for  them,  and  had  nothing  to  do  with  their  duty 
as  jurors.  Held,  that  there  was  no  impropriety 
in  such  remarks  entitling  defendant  to  a  new 
trial. 

B.  It  is  proper  to  charge  that  if  defendant 
seduced  prosecutrix  by  means  either  of  tempta- 
tion or  deception  or  arts  or  flattery  or  promise 
of  marriage,  he  is  guilty. 


7.  It  is  not  error  to  charge  that  in  consid- 
ering defendant's  evidence  the  jury  may  look 
to  the  fact  that  he  is  defendant  in  the  case. 

8.  Where  prosecutrix  testifies  that  the  first 
intercourse  occurred  on  a  certain  day,  and  de- 
fendant testifies  that  it  occurred  more  than  a 
year  prior  to  Buch  day,  but  at  a  tune  covered  by 
the  indictment,  a  verdict  of  guilty  is  proper,  if 
the  evidence  of  other  facts  is  sufficient,  whether 
the  first  intercourse  occurred  at  the  one  time 
or  the  other. 

9.  It  is  erroi  to  refuse  to  charge  that  unless 
the  jury  are  convinced  by  the  evidence,  beyond 
all  reasonable  doubt,  that  defendant,  by  means 
of  arts,  flattery,  temptation,  deception,  or  a 
promise  of  marriage,  seduced  prosecutrix,  they 
should  give  defendant  the  benefit  of  the  doubt, 
and  acquit  him. 

10.  It  is  proper  to  refuse  to  charge  that  it 
does  not  follow  that  because  defendant  and 
prosecutrix  were  engaged  to  be  married,  and 
had  sexual  intercourse  with  each  other,  if  the 
jury  find  they  were  so  engaged  and  had  such  in- 
tercourse, such  intercourse  was  procured  by 
means  of  promise  of  marriage,  or  that  defend- 
ant seduced  her,  since  such  instruction  is  argu- 
mentative. 

Appeal  from  circuit  court,  Cherokee  county; 
J.  A.  Bllbro,  Judge. 

George  Smith  was  convicted  of  seduction, 
and  appeals.  Reversed. 

During  the  examination  of  one  of  the  wit- 
nesses, the  bill  of  exceptions  states,  "there 
was  a  great  titter  and  suppressed  laughter  in 
the  audience,"  and  then  continues:  "The 
court  room  was  packed  with  spectators, 
among  whom  were  quite  a  number  of  boys, 
varying  from  12  to  18  years  of  age,  and  the 
court  remarked  to  the  audience  substantially 
as  follows:  'I  see  nothing  In  what  the  wit- 
ness said  that  affords  merriment,— nothing  to 
laugh  at.  I  see  before  me  quite  a  number  of 
boys,  and  I  wonder  if  their  parents  are  here, 
and  know  that  these  boys  are  in  the  audi- 
ence, joining  with  them  in  expressions  of 
amusement  at  what  the  witness  said.  Gentle- 
men, look  out  You  don't  know  how  soon  the 
lightning  may  strike  your  house.'  To  this  last 
remark  of  the  court  the  defendant  excepted. 
The  court  at  once  said:  'Very  well,  but  uu dor- 
stand  I  am  not  talking  about  this  case,  now, 
to  the  jury-  I  am  speaking  to  parents  who 
may  be  in  the  audience,  in  the  interest  of 
their  boys,  and  to  the  people,  In  the  Interest 
of  public  morals  and  public  decency.  My  re- 
marks are  only  for  that  purpose.'  And  then, 
addressing  the  jury,  the  court  said:  'Gentle- 
men of  the  jury,  what  the  court  said  to  the 
audience  was  not  for  your  consideration  in 
this  case,  in  any  way  whatever,  and  yoti 
should  not  allow  It  to  have  any  Influence 
whatever  with  you.  You  must  In  this  case, 
a  true  verdict  render,  according  to  the  evi- 
dence; and  I  would  not  for  any  considera- 
tion, say  or  do  anything  that  would  tend  to 
influence  your  decision  one  way  or  the  other.'  " 
At  the  request  of  the  state  the  court  gave  to 
the  Jury  the  fpllowlng  written  charges:  (1) 
"The  court  charges  the  jury,  If  the  Jury  be- 
lieve, beyond  a  reasonable  doubt  from  the 
evidence,  that,  fn  three  years  before  the  find- 
ing of  this  Indictment,  George  Smith,  by 
means  of  temptations,  seduced  Beulah  Ram 
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sey,  In  this  county,  that  said  Beulah  Ramsey 
wag  then  an  unmarried  woman,  and  that  she 
was  then  a  chaste  woman,  the  jury  must  find 
the  defendant  guilty."  (3)  "The  court  charges 
the  Jury  that  if  the  Jury  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that,  with- 
in three  years  before  the  finding  of  this  indict- 
ment, George  Smith,  by  means  of  arts,  se- 
duced Beulah  Ramsey  in  this  county,  that 
said  Beulah  Ramsey  was  then  an  unmarried 
woman,  and  that  she  was  then  a  chaste  wom- 
an, the  Jury  must  find  the  defendant  guilty." 
(4)  'The  court  charges  the  Jury  that  if  they 
believe,  beyond  all  reasonable  doubts,  from 
the  evidence,  that,  in  three  years  before  the 
lindlng  of  this  indictment,  George  Smith,  by 
means  of  flattery,  seduced  Beulah  Ramsey,  in 
this  county,  that  said  Beulah  Ramsey  was 
i  hen  an  unmarried  woman,  and  that  she  was 
then  a  chaste  woman,  the  Jury  must  And  the 
defendant  guilty."  (5)  "The  court  charges 
the  Jury  that  if  the  Jury  believe,  beyond  a 
n-asonable  doubt,  from  the  evidence,  that,  in 
three  years  before  the  finding  of  this  indict- 
ment, George  Smith,  by  means  of  a  promise 
of  marriage,  seduced  Beulah  Ramsey,  in  this 
county,  that  said  Beulah  was  then  an  unmar- 
ried woman,  and  that  she  was  a  chaste  wom- 
an, the  Jury  must  find  the  defendant  guilty." 
<ti)  "The  court  charges  the  Jury  that  If  the 
jury  believe,  beyond  a  reasonable  doubt,  from 
the  evidence,  that,  within  three  years  before 
the  finding  of  the  indictment  in  this  case, 
'Jeorge  Smith,  by  means  of  either  temptations, 
•'.eceptlon,  arts,  flattery,  or  promise  of  mar- 
riage, seduced  Beulah  Ramsey,  In  this  county, 
'hat  said  Beulah  Ramsey  was  then  an  unmar- 
ried woman,  and  that  she  was  a  chaste  wom- 
an, the  Jury  must  find  the  defendant  guilty." 
•7)  "The  court  charges  the  Jury  that  In  con- 
sidering the  evidence  of  George  Smith  the 
jnry  may  look  to  the  fact  that  he  is  the  de- 
fendant in  the  case,  In  connection  with  all 
the  other  evidence,  in  determining  what  credi- 
bility they  will  give  to  his  testimony."  The 
defendant  separately  excepted  to  the  court 
giving  each  of  these  charges  requested  by  the 
state,  and  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following 
written  charges  requested  by  him:  (1)  "If 
the  Jury  believe  from  the  evidence  that  the 
•lefendant  had  sexual  Intercourse  with  Beu- 
lah Ramsey  prior  to  May,  1891,  they  cannot 
convict  the  defendant."  (5)  "If  the  Jury  find 
from  the  evidence  that  a  course  of  illicit  In- 
tercourse was  entered  upon  between  the  de- 
fendant and  Beulah  Ramsey  prior  to  May, 
1*91,  and  was  continued  up  to  the  time  in 
May,  1891,  when  Beulah  Ramsey  testified 
that  the  first  act  of  illicit  Intercourse  occurred 
itetween  her  and  the  defendant,  and  that 
Benlah  Ramsey  was  not  chaste  at  that  time, 
they  cannot  convict  the  defendant,  unless 
they  find  from  the  evidence,  beyond  all  rea- 
sonable doubt,  that  prior  to  the  act  of  illicit 
intercourse  which  occurred  in  May,  1891,  If 
they  find  that  there  was  an  act  of  illicit  In- 
tercourse between  the  defendant  and  Beulah 


in  May,  1891,  that  Beulah  had  reformed,  and 
abandon  d  any  further  Illicit  Intercourse  with 
the  defendant"  (6)  "If  the  Jury  find  that 
Beulah  Ramsey  had  lost  her  virtue,  or  had 
had  sexual  Intercourse,  prior  to  May,  1891, 
they  cannot  convict  the  defendant,  unless 
they  further  believe  from  the  evidence,  be- 
yond all  reasonable  doubt,  that  Beulah,  prior 
to  May,  1891,  had  desisted  from  any  further 
acts*of  criminal  intercourse,  If  they  find  from 
the  evidence  that  prior  to  that  time  she  had 
been  guilty  of  such  acts,  and  had  reformed." 
(10)  "Unless  the  Jury  are  convinced,  beyond 
all  reasonable  doubts,  by  the  evidence  intro- 
duced in  this  cause,  that  the  defendant,  by 
means  of  arts,  flattery,  temptation,  deception, 
or  a  promise  of  marriage,  seduced  Beulah 
Ramsey,  they  should  give  the  defendant  the 
benefit  of  the  doubt,  and  acquit  him."  (14) 
"It  does  not  necessarily  follow  that  because 
the  defendant  and  Beulah  Ramsey  were  en- 
gaged to  be  married,  and  that  they  had  sex- 
ual Intercourse  with  each  other  while  such 
engagement  was  subsisting  between  them,  if 
they  find  from  the  evidence  that  they  were 
so  engaged  and  had  such  intercourse,  that 
such  intercourse  was  procured  by  means  of  a 
promise  of  marriage  on  the  part  of  the  de- 
fendant, or  that  the  defendant  seduced  Beu- 
lah Ramsey." 

C.  Daniel,  for  appellant  Wm.  0.  Pitts, 
Atty.  Gen.,  and  J.  L.  Burnett  for  the  State. 

OOIjEMAN,  J.  The  defendant  was  indict- 
ed, tried,  and  convicted  of  the  offense  of  se- 
duction. Several  exceptions  were  reserved  to 
the  ruling  of  the  court  upon  the  admission 
and  exclusion  of  evidence,  and  also  to  in- 
structions given  and  refused  by  the  court. 

The  attempts  on  the  part  of  the  defendant 
to  prejudice  the  prosecutrix  before  the  Jury 
by  asking  questions  which  called  for  mere 
hearsay  and  irrelevant  evidence  were  very 
properly  disallowed  and  excluded.  Of  this 
character  of  evidence,  we  specify  the  follow- 
ing, to  the  witness  Fannie  Smith,  the  half- 
sister  of  the  prosecutrix:  "Did  not  you  and 
your  husband  get  after  her,  about  some- 
thing that  Polk  Wharton  said  about  her?" 
By  the  witness  Baker,  that  "he  heard  some 
of  the  patrons  of  her  school  say  they  had 
fallen  out  with  her,"  and  "Was  it  not  current 
in  the  neighborhood  about  her  going  to  par- 
ties, and  that  was  the  cause  of  her  school 
being  broken  up?"  Nor  did  the  court  err  in 
sustaining  an  objection  to  questions  by  the 
defendant  for  the  purpose  of  showing  that 
after  the  birth  of  the  child  he  offered  to  mar- 
ry her,  and  she  refused.  Much  less  has  the 
defendant  a  right  to  insist  upon  the  excep- 
tion, when  the  record  shows  that  upon  his 
Insistence  the  evidence  was  permitted  to  go 
to  the  Jury.  Nor  did  the  court  err  In  sus- 
taining an  objection  to  the  question  of  the 
defendant  to  the  prosecutrix,  why  she  subse- 
quently refused  to  marry  him.  It  was  entire- 
ly competent  to  receive  evidence  of  the  gen- 
eral character  of  the  prosecutrix  for  chastity, 
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in  rebuttal  of  the  evidence  by  the  defendant 
tending  to  Impeach  her  chastity. 

The  court  erred  in  allowing  the  witness 
Garrett  to  testify  that  defendant's  wife  had 
a  child  within  six  months  after  her  mar- 
riage to  him.  This  was  palpable  error.  The 
record  states  that,  "In  a  moment  or  two  after 
the  witness  had  answered  the  question,  the 
testimony  was  excluded,  and  the  Jury  were 
instructed  that  they  must  not  consider*  it." 
Courts  have  been  perplexed  In  laying  down 
satisfactory  rules  where  Illegal  evidence,  cal- 
culated to  prejudice  the  defendant,  has  been 
received,  and  subsequently  excluded;  but  It 
may  be  regarded  as  settled,  In  this  state,  that 
the  admission  of  illegal  evidence,  which  is 
subsequently  excluded,  and  the  Jury  Instruct- 
ed to  disregard  such  evidence,  cures  the  er- 
ror, and  vitiates  the  exception  reserved  to 
its  admission.  Alabama  G.  S.  R.  Co.  v.  Fra- 
zler,  93  Ala.  45,  10  South.  303;  Jordan  v. 
State,  79  Ala.  12;  Jackson  v.  State,  94  Ala. 
85,  10  South.  509;  Green  v.  State,  96  Ala.  29, 
11  South.  478;  Chllds  v.  State,  55  Ala.  30. 

We  see  no  Impropriety  in  the  remarks  of 
the  court  to  those  attending  and  listening  to 
the  trial.  Demonstrations  of  approval  or  dis- 
approval, or  manifestation  of  ridicule  or  fri- 
volity, should  be  suppressed;  and  the  pres- 
ence of  mere  boys  during  a  trial  of  this  char- 
acter, listening  to  the  details,  and  exhibiting 
so  much  Interest  In  the  portions  of  the  evi- 
dence which  partook  of  the  immoral  and  In- 
decent, Is  not  to  be  commended.  The  Jury 
were  specially  instructed  that  the  remarks 
of  the  court  were  not  Intended  for  them,  and 
had  nothing  to  do  with  their  duty  as  Jurors. 

The  court  was  required  by  the  defendant  to 
charge  the  Jury  in  writing.  The  charge  is 
quite  lengthy,  and  is  set  out  in  full  in  the 
record.  Taking  it  as  a  whole,  we  do  not  find 
that  It  contains  any  reversible  error.  It  may 
be  that  It  would  have  been  better  If  some 
portions  had  been  omitted,  but  we  find  no 
erroneous  principle  of  law  declared,  nor  any 
statement  as  to  the  policy  of  the  law  that  Is 
incorrect.  The  main  propositions  were  taken 
from  the  opinion  in  the  case  of  Wilson  v. 
State,  73  Ala.  527,  and  which  opinion  we  re- 
gard as  a  correct  exposition  of  the  statute. 

The  first  six  charges  given  for  the  state  are 
all  Justified  by  the  opinion  in  the  Case  of 
Wilson,  supra. 

The  seventh  charge  given  for  the  state  is 
sustained  by  the  following  authorities:  Wil- 
kins  v.  State,  08  Ala.  1,  13  South.  312;  Dry- 
man  v.  State  (Ala.)  15  South.  433;  Norrls  v. 
State,  87  Ala.  85,  6  South.  371;  Lewis  v. 
State,  88  Ala.  11,  6  South.  755. 

The  evidence  of  the  prosecutrix  tended  to 
show  that  the  first  act  of  sexual  intercourse 
occurred  In  May,  1891,  and  during  their  en- 
gagement to  be  married.  The  evidence  of  the 
defendant  tended  to  show  that  he  had  sexual 
intercourse  with  the  prosecutrix  in  the  latter 
part  of  the  year  1889,  but  the  evidence  shows 
that  he  was  at  that  time  under  a  promise 
to  marry  the  prosecutrix.   The  indictment 


was  presented  In  July,  1892,  Both  periods 
were  covered  by  the  indictment,  and  the  jury 
were  authorized  to  return  a  verdict  of  guilty, 
If  the  evidence  was  sufficient,  whether  the  se- 
duction occurred  at  the  one  or  the  other  pe- 
riod. Charges  1,  6,  and  6  requested  by  ths 
defendant  were  properly  refused. 

We  are  of  opinion  that  charge  10  requested 
by  the  defendant  should  have  been  given.  It 
specifies  all  the  means  contained  jx  the  stat- 
ute itself,  and  without  the  use  of  all  or  some 
of  which,  in  accomplishing  seduction,  the  de- 
fendant could  not  be  convicted  under  the  in- 
dictment. This  Is  what  is  asserted  by  the 
charge,  and  the  court  erred  In  refusing  It 

Charge  14  was  clearly  misleading  and  ar- 
gumentative, and  was  properly  refused.  In 
criminal  cases  the  granting  of  a  new  trial 
rests  In  the  discretion  of  the  trial  court 

The  evidence  in  this  case  leaves  no  doubt 
In  the  mind  that  the  prosecutrix  used  all 
proper  means,  and  did  everything  in  her  pow- 
er, to  induce  the  defendant  to  fulfill  his  prom- 
ise to  marry  her,— a  promise  he  does  not  con- 
trovert,—up  to,  and  for  some  time  after,  she 
gave  birth  to  the  child  of  which  he  was  the 
father,  and  that  he  evaded  a  fulfillment  of 
his  promise  with  all  manner  of  trivial  ex- 
cuses; never  once  impugning  her  chastity,  or 
accusing  her  of  being  unfaithful  to  him,  be- 
fore the  commencement  of  the  prosecution. 

For  the  error  in  refusing  charge  No.  10,  the 
cause  must  be  reversed.  Reversed  and  re- 
manded. 


HAGAN  v.  EASTER  et  aL 
(Suoreme  Court  of  Alabama.    July  31,  1895.) 

WlTNEBS  — COMPETKNCT— TRANSACTIONS  WITH  D«- 

c eased  Persons. 
In  an  action  by  the  guardian  of  minor 
children  of  a  deceased  mortgagor,  against  the  le- 
gal representatives  of  the  assignee  of  the  mort- 
gage and  of  such  mortgagor,  to  enjoin  the  sale 
of  the  mortgaged  land  under  a  power,  the  gran- 
tee in  a  warranty  deed  of  a  part  of  such  land  is 
not  a  competent  witness  to  prove  payment  by 
him  of  the  mortgage  for  such  mortgagor,  under 
Code. )  27(a),  as  amended  by  Act  Feb.  10,  1891 
(Acts  1890-91,  p.  557),  providing  that  no  person 
having  a  pecuniary  interest  in  the  result  of  a 
suit  shall  be  allowed  to  testify,  against  the  par- 
ty to  whom  his  interest  is  opposed,  as  to  any 
tranaactions  with,  or  statement  by,  the  deceased 
person  whose  estate  is  interested  in  the  result. 

Appeal  from  chancery  court,  Limestone 
county;  Thomas  Cobbs,  Chancellor. 

Action  by  William  J.  Hagan,  guardian  of  the 
minor  heirs  of  William  H.  Sykes,  deceased, 
against  Markham  C.  Easter  and  another, 
executors  of  the  estate  of  S.  W.  Easter,  de- 
ceased, and  John  H.  Davis,  administrator  of 
the  estate  of  Sykes,  deceased,  to  enjoin  the 
sale  of  certain  lots  under  a  mortgage  given 
by  Sykes  to  one  Tanner,  and  by  him  as- 
signed to  S.  W.  Easter.  From  a  decree  dis- 
solving the  temporary  injunction,  and  dis- 
missing the  bill,  complainant  appeals.  Af- 
firmed. 
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in  1892  M.  C.  Easter  and  John  A.  Meadows, 
as  executors  of  the  last  will  and  testament 
of  S.  W.  Easter,  and  John  H.  Davis,  as  ad- 
ministrator of  William  H.  Sykes,  advertised 
the  lots  for  sale,  under  a  power  contained  in 
the  mortgage.  Thereupon,  the  appellant, 
William  J.  Hagan,  as  guardian  of  the  minor 
children  of  William  J.  Sykes,  filed  the  bill  In 
this  cause,  alleging  that  the  money  due  on 
the  mortgage  had  been  paid  and  tendered, 
and  asked  for  an  Injunction  against  the  sale 
of  said  property,  and  prayed  tbat  on  the  final 
hearing  the  mortgage  be  canceled  and 
marked  "Satisfied."  The  respondents,  in 
their  answer,  denied  that  the  mortgage  had 
been  paid  In  full. 

W.  T.  Sanders  and  J.  J.  Turrentlne,  for  ap- 
pellant. McClellan  &  McClellan,  for  appel- 
lees. 

HEAD,  J.  On  May  25,  1887,  William  H. 
Sykes  and  wife  executed  a  mortgage  to  W.  B. 
Tanner  upon  four  town  lots,  to  secure  a  debt 
of  |1,Q40,  which  mortgage,  and  the  debt 
thereby  secured.  Tanner  afterwards  assigned 
to  S.  W.  Easter.  Afterwards,  Sykes  sold  a 
large  part  of  the  mortgaged  property  to 
Charles  B.  Hayes,  executing  to  him  a  war- 
ranty deed,  under  which  Hayes  went  Into 
possession,  and  now  occupies  as  his  home. 
Sykes  and  Easter  afterwards  oied,  and  M.  C. 
Easter  and  John  A.  Meadows  became  execu- 
tors of  the  said  8.  W.  Easter.  John  H.  Da- 
vis became  administrator  of  the  said  William 
H.  Sykes.  Sykes  left  four  minor  children, 
his  only  heirs,  and  William  J.  Hagan'  became 
their  guardian.  Hagan,  as  such  guardian, 
filed  this  bill  against  the  said  executors  of 
Raster,  and  administrator  of  Sykes,  alleging 
the  payment  of  all  of  said  mortgage  debt,  ex- 
cept $3S9.44,  which  sum  he  had  tendered  to 
the  said  executors  of  S.  W.  Easter,  and,  upon 
their  refusal  to  accept  It,  brought  the  same 
into  court  with  the  filing  of  the  bill.  The 
prayer  is  for  the  usual  relief,  in  such  cases, 
against  the  mortgage.  The  executors  of 
Easter  denied  the  fact  of  payment  to  the  ex- 
tent alleged. 

The  burden  of  proof  to  establish  the  noy- 
ment  was  on  the  complainant.  He  attempt- 
ed to  establish  it  by  the  testimony  of  said 
Charles  B.  Hayes,  which,  if  admitted,  showed 
that  he,  for  the  said  Sykes,  made  a  certain 
payment  of  $300  on  the  mortgage  debt  to 
the  said  S.  W.  Easter.  Objection  was  made 
by  the  respondents  to  his  competency  as  a 
witness  to  prove  this  payment,  on  the  ground 
that  he  was  interested  in  the  result  of  the 
suit,  and  the  proposed  testimony  involved  a 
transaction  with  the  deceased,  S.  W.  Easter. 
The  chancellor  rightly  sustained  this  objec- 
tion. The  act  "to  amend  section  2765  of  the 
Code  of  Alabama,"  approved  February  10, 
1801,  expressly  provides  that  no  person  hav- 
ing a  pecuniary  interest  In  the  result  of  the 
suit  shall  be  allowed  to  testify,  against  the 
party  to  whom  his  interest  Is  opposed,  as  to 


any  transaction  with,  or  statement  by,  the 
deceased  person  whose  estate  is  Interested 
in  the  result  of  the  suit  or  proceedings.  See 
Acts  1890-01,  p.  557.  In  this  case,  the  mort- 
gage sought  to  be  canceled  existing  upon 
Hayes'  land,  he  had  a  direct  pecuniary  In- 
terest in  the  cancellation  of  that  mortgage., 
and  could  not  be  allowed  to  testify  that  he 
had  paid  the  mortgage  debt,  or  any  part 
thereof,  to  Easter,  the  deceased.  Eliminat- 
ing his  testimony,  and  there  Is  nothing  left 
to  support  the  allegation  of  payment.  Af- 
firmed. 


MIMS  t.  COBBS. 
(Supreme  Court  of  Alabama.    July  31,  1895.) 
Eqcitt—  Enforcement  or  Incumbrances. 

1.  Complainant's  intestate  purchased  land, 
— but  no  deed  was  made  therefor, — and,  as  part 
of  the  purchase  price,  executed  notes  and  agreed 
to  assume  the  payment  of  a  mortgage  on  the 
land.  He  then  sold,  by  parol,  undivided  inter- 
ests in  the  land  to  others,  who  paid  therefor 
partly  in  cash,  and  agreed  to  assume  a  propor- 
tionate part  of  the  debts  thereon,  and  after- 
wards, with  his  vendees,  sold  the  land  to  de- 
fendant, who  paid  therefor  partly  in  cash,  and 
executed  his  notes  for  the  balance  of  the  pur- 
chase price,  the  vendors  executing  a  bond  to  con- 
vey on  payment  of  the  notes.  The  notes  not 
having  been  paid,  complainant  sued  to  have  the- 
land  sold,  and  the  proceeds  applied  in  pay- 
ment first  of  the  senior  incumbrances,  and  then: 
on  defendant's  notes.  Mdd,  that  the  bill  was 
without  equity;  complainant's  intestate  and  his 
covendors,  not  having  title  to  the  land,  could 
not  compel  the  defendant  to  pay  the  purchase 
price,  which  would  be  the  effect  of  the  suit, 
as  defendant  would  be  liable  on  his  notes,  if  the 
amount  realized  on  sale  was  only  sufficient  to 
discharge  the  prior  incumbrances. 

2.  A  junior  incumbrancer  will  not  be  per- 
mitted, in  equity,  to  enforce  the  senior  incum- 
brance for  the  payment  first  of  the  senior  de- 
mand, and  then  of  his  own,  as  his  remedy  is  to- 
redeem  the  land  from  the  senior  incumbrance, 
and  then  enforce  his  lien  for  reimbursement  and' 
the  satisfaction  of  his  own  demand. 

Appeal  from  city  court  of  Birmingham;. 
W.  W.  Wllkerson,  Judge. 

Bill  by  James  B.  Cobbs,  as  administrator, 
against  J.  M.  Mlms  and  others  to  enforce  a 
vendor's  lien.  A  demurrer  to  the  bill  was. 
overruled,  and  respondent  Mims  appeals.  Re- 
versed. 

Matthews  &  Whiteside,  for  appellant. 
Webb  &  Tillman,  for  appellee. 

HEAD,  J.  The  bill  is  to  enforce  the  ven- 
dor's lien  on  land.  It  Is  In  the  nature  of  a 
bill  for  specific  performance.  The  facts,  as 
shown  by  the  bill  as  amended,  are  that  Ellis 
Phelan  owned  the  lot  in  question,  and  on  the 
25th  day  of  November,  1886,  sold  and  con- 
veyed It  by  deed  to  D.  W.  Austin,  who  exe- 
cuted to  Phelan  his  four  notes  for  the  pur- 
chase money,  each  for  the  sum  of  ?300,  and 
payable,  with  interest,  one,  two,  three,  and 
four  years  after  date,  respectively.  On  Feb- 
ruary 1,  1887,  Austin  sold  the  lot  to  John  C. 
Westbrook,  at  the  price  of  $2,100,  of  which  a 
part  was  paid  in  cash,  and,  for  the  balance, 
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Westbrook  assumed,  and  agreed  to  pay,  the 
said  four  notes  given  by  Austin  to  Phelan, 
and,  besides,  executed  to  Austin  his  two 
notes,  each  for  $150,  payable,  with  interest, 
one  and  two  years  after  date,  respectively; 
and  to  secure  the  payment  of  said  four  as- 
sumed notes,  and  said  two  other  notes,  he 
executed  to  Austin  a  mortgage  on  said  lot 
It  does  not  appear  that  Austin  made  any  deed 
to  Westbrook.  After  this  sale,  Westbrook, 
by  parol,  agreed  with  Samuel  Torrey  and  S. 
J.  Darby,  acting  for  himself  and  his  brother, 
J.  I.  Darby,  that  the  said  Torrey  and  the 
two  Darbys  should  each  purchase  and  ac- 
quire an  undivided  one-fourth  interest  in  said 
lot,  by  each  paying  one-fourth  of  the  cash 
payment  which  Westbrook  had  made  to  Aus- 
tin, and  assuming  to  pay  one-fourth  of  the 
deferred  payments  owing  to  Phelan  and  Aus- 
tin, viz.  the  said  four  notes  to  Phelan,  as- 
sumed by  Westbrook,  and  the  said  two  notes 
for  $150  each  given  to  Austin  by  Westbrook. 
Afterwards,  said  J.  I.  Darby  declined  to  carry 
out  the  agreement  on  his  part,  and  thereupon 
the  said  S.  J.  Darby  assumed  the  obligations 
of  his  brother,  and  paid  two-fourths  of  the 
Bald  sum  which  was  to  be  paid  to  Westbrook, 
instead  of  one-fourth;  so  that,  by  this  ar- 
rangement. Torrey  purchased  and  acquired 
one-fourth  interest  in  the  lot,  and  S.  J.  Darby 
one-half  interest  therein.  Prior  to  this  last 
arrangement,  however,  to  wit,  on  the  3d  day 
of  February,  1887,  Westbrook.  Torrey,  and  S. 
J.  Darby— the  latter  signing  and  acting  for 
himself  and  his  brother,  said  J.  I.  Darby- 
undertook  and  contracted  to  sell  said  lot  to 
the  defendant  J.  M.  Minis  (who  is  the  appel- 
lant here),  at  the  price  of  $3,100,  of  which 
$800  was  to  be,  and  was,  paid  in  cash  by  said 
Mims  to  said  Westbrook.  Torrey,  and  Darby, 
and,  for  the  balance,  he  executed  his  two 
promissory  notes,  each  for  $1,150,  payable  to 
said  Westbrook,  Torrey,  S.  J.  Darby,  and  J. 
I.  Darby,  with  interest,  at  the  Berney  Na- 
tional Bank,  one  and  two  years  after  date, 
respectively;  and.  as  the  bill  states,  said 
Westbrook,  Torrey,  and  S.  J.  Darby  executed 
and  delivered  to  said  Mims  a  bond  for  title 
to  convey  the  title  of  said  lot  to  said  Mims 
upon  the  payment  by  him  of  said  notes; 
but  the  bond  itself,  which  is  made  an  exhibit 
to  the  bill,  shows  it  was  made  by  said  three 
parties,  and  also  by  "J.  I.  Darby,  per  S.  J. 
Darby.  Atty."  No  part  of  said  notes  has 
ever  been  paid.  The  bill,  avers  that  the  said 
.T.  I.  Darby,  not  baring  contracted  In  writing 
for  the  purchase  of  any  Interest  In  said  lot, 
and  not  having  paid  any  of  the  purchase  mon- 
ey, Is  not  entitled  to  any  interest  in  snld 
notes,  or  the  proceeds  thereof;  that,  for  the 
amount  of  said  notes,  a  lien  exists  upon  said 
lot  In  favor  of  the  payees  thereof,  excepting 
the  said  J.  I.  Darby,  who  are  alleged  to  be 
the  real  owners  thereof,  and  that  the  com- 
plainant, administrator  of  Westbrook.  is  en- 
titled to  have  said  lien  enforced,  and  the  said 
lot  sold,  by  the  decree  of  the  court,  to  pay- 
First,  the  costs  of  the  suit;  second,  the 


amount  due  Phelan;  third,  the  amount  due 
Austin;  and  the  balance  applied  to  the  pay- 
ment of  the  Indebtedness  of  Mims  upon  his 
said  notes.  Westbrook  died  In  August,  1888. 
There  was  an  administration  of  his  estate  by 
his  widow,  who  caused  the  estate  to  be  judi- 
cially declared  insolvent  by  the  probate  court; 
and  afterwards  the  complainant,  James  B. 
Cobbs,  became  administrator  de  bonis  non. 
A  large  number  of  claims  were  filed  against 
the  Insolvent  estate,  and  no  personal  property 
has  come  to  the  hands  of  the  complainant 
with  which  to  pay  said  debts,  and  he  knows 
of  none,  except  the  money  sought  to  be  recov- 
ered in  this  suit.  The  bill  Is  filed  by  the  said 
administrator  to  enforce  the  said  alleged  lien 
for  the  notes  due  by  Mims,  and  makes  as  de- 
fendants the  said  Mims,  all  the  heirs  at  law 
of  the  deceased,  Westbrook,  the  said  Ellis 
Phelan,  D.  W.  Austin,  Samuel  Torrey,  8.  J. 
Darby,  and  J.  I.  Darby,  and  prays  for  the 
sale  of  the  lot  for  the  payment  and  discharge 
of  all  said  liens,  according  to  their  priorities 
as  herein  Indicated.  The  defendant  Mims 
demurred  to  the  bill,  and  his  demurrer  was 
!  overruled,  and  this  appeal  is  prosecuted  by 
him  from  that  ruling. 

We  think  it  is  plain  that  the  bill  is  without 
equity,  and  subject  to  several  grounds  of  de- 
murrer which  were  overruled.  As  we  have 
said,  it  is  a  bill,  in  the  nature  of  a  bill  for 
specific  performance,  by  vendor  against  ven- 
dee. The  facts  stated  show  that  the  com- 
plainant and  his  intestate's  covendors  have  no 
title  whatever  to  the  land,  and  It  is  not  pre- 
tended or  proposed  that  they  can  or  will,  at 
any  time,  obtain  and  convey  to  their  vendee 
any  title  whatever.  It  is,  therefore,  most 
obvious,  upon  reason,  and  settled  by  all  au- 
thority upon  the  subject,  that  the  vendee. 
Minis,  who  has  never  taken  possession  of  the 
land,  nor  enjoyed  any  benefit  of  the  purchase, 
is  under  no  legal  duty  or  obligation  to  pay 
the  agreed  purchase  money  to  complainant 
and  his  intestate's  covendors.  Yet  this  bill 
seeks,  by  the  decree  of  the  chancery  court,  to 
judicially  establish  his  liability  to  pay  the 
same,  and  the  amount  thereof,  and  for  the 
payment  thereof  to  enforce  their  alleged  lien 
on  the  land;  thus  precluding  Mims  from  all 
defense  against  any  action  which  might  be 
taken  or  brought  against  him  to  enforce  his 
personal  liability  for  the  purchase  money. 
See  Code.  9  3005.  Thus  It  Is,  If  the  relief 
sought  by  the  bill  be  granted,  and  the  land, 
on  sale  under  the  decree,  should  be  exhausted 
In  the  payment  of  the  prior  incumbrances, 
leaving  the  demand  of  the  complainant  and 
the  covendors  unsatisfied.  Mims  would  be 
without  the  possibility  of  obtaining  the  land 
he  had  bargained  for,  and  yet  bound,  beyond 
the  power  of  any  defense,  to  pay  to  his  ven- 
dors the  purchase  money  he  had  agreed  to  pay- 
Equity  cannot  lend  its  aid  to  the  accomplish- 
ment of  such  ends.  Again,  it  is  a  principle 
well  settled  in  this  court,  under  our  recent 
decisions,  that  a  junior  incumbrancer  will  not 
be  permitted  to  go  into  equity  to  enforce  the 
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incumbrance  of  the  senior,  and  his  own,  for 
the  payment  first  of  the  demand  of  the  senior, 
and  next  of  his  own.  His  remedy  is  to  re- 
deem the  land  from  the  senior  incumbrance, 
and  then  proceed  to  enforce  his  lien  upon  the 
land  for  his  reimbursement  of  the  redemption 
money  and  the  satisfaction  of  his  own  de- 
mand. Nothing  of  this  kind  has  been  done, 
or  ig  proposed  to  be  done  by  this  bill.  Kelly 
v.  Longshore,  78  Ala.  203;  Ware  v.  Shoe 
Co.,  92  Ala.  145,  150,  9  South.  130;  Bingham 
v.  Vandcgrlft,  93  Ala.  283,  9  South.  280. 

Upon  these  considerations,  without  noticing 
other  questions  raised  by  the  demurrer,  we 
hold  that  the  city  court  erred  in  overruling 
the  demurrer;  and  a  decree  will  be  here  ren- 
dered, reversing  its  decretal  order,  sustaining 
the  demurrers,  and  remanding  the  cause.  Re- 
versed, rendered,  and  remanded. 


PROVIDENT  FUND  SOO.  v.  HOWELL. 
(Supreme  Court  of  Alabama.   July  31,  1895.) 

Action  ox  Accident  Policy— Limitations. 
Where  an  accident  policy  stipulated  that 
no  legal  proceedings  for  -a  recovery  should  be 
brought  within  three  mouths  after  proofs  of 
injury  were  furnished,  nor  at  all  unless  begun 
within  six  months,  the  stipulation  is  valid; 
and  the  six-months  period  of  limitation  begins 
to  run  from  the  date  the  proofs  are  filed,  and 
not  at  the  expiration  of  three  months. 

Appeal  from  city  court  of  Bridgeport;  W. 
L  Stephens,  Judge. 

Action  by  Charles  R.  Howell  against  Provi- 
dent Fund  Society  on  a  policy  of  Insurance. 
Plaintiff  had  judgment,  and  defendant  ap- 
peals. Reversed. 

John  Vary,  for  appellant 

HEAD,  J.  One  error  in  the  present  record 
is  fatal  to  any  recovery  by  the  plaintiff,  and 
we  will  not  notice  the  other  assignments. 
The  case  Is  an  action  by  the  appellee  on  a 
policy  of  accident  Insurance.  The  injury 
received  by  the  plaintiff  resulted  in  the  loss  of 
an  arm.  By  the  terms  of  the  policy,  to  en- 
title the  plaintiff  to  receive  the  stipulated  in- 
demnity, he  was  required,  within  four  months 
from  the  date  of  the  Injury,  to  furnish  to  the 
society  affirmative  proofs  of  the  Injury  and 
duration  of  the  disability,  and  that  the  same 
resulted  proximately  from  bodily  Injury  cov- 
ered by  the  contract;  and  it  is  expressly 
stipulated  that  no  legal  proceedings  for  a 
recovery  under  the  policy  sliall  lie  brought 
within  three  months  after  the  receipt  of  such 
proofs  at  the  office  of  the  society,  nor  at  all 
unless  begun  within  six  months  from  the  date 
when  the  society  shall  have  received  such 
proof.  It  is  a  conceded  fact  that  the  only 
proof  of  the  Injury  was  received  by  the  so- 
ciety on  the  15th  day  of  September,  1892, 
after  the  Injury,  on  August  5,  1892.  and  that 
the  suit  was  begun  on  April  17,  1893.— over 
seven  months  after  the  receipt  of  the  proofs. 
The  city  court,  construing  this  provision,  held 
that  the  period  of  limitation  began  to  run 


three  months  after  the  receipt  by  the  com- 
pany of  the  proofs  of  injury,  during  which 
time,  it  was  provided,  no  suit  should  be 
brought.  In  this,  in  our  opinion,  the  court 
was  in  error.  Schroeder  v.  Insurance  Co.,  2 
Phtla.  280;  King  v.  Insurance  Co.,  47  Hun, 
1;  Travellers'  Ins.  Co.  v.  California  Ins.  Co., 
1  N.  D.  151,  45  N.  W.  703;  Bradley  v.  Insur- 
ance Co.,  28  Mo.  App.  7;  Johnson  v.  Insur- 
ance Co.,  91  111.  92.  33  Am.  Rep.  47;  Fullatn  v. 
Insurance  Co.,  7  Gray,  61,  08  Am.  Dec.  462; 
Thompson  v.  Insurance  Co.,  25  Fed.  290;  In- 
surance Co.  v.  Wells.  S3  Va.  730.  3  S.  E.  349; 
Tasker  v.  Insurance  Co.,  58  N.  H.  469;  Glass  v. 
Walker,  66  Mo.  32;  Raymond  v.  FiSh,  51  Conn. 
80,  50  Am.  Rep.  3;  Cooper  v.  Association  (N. 
Y.  App.)  30  N.  E.  833,  28  Am.  St.  Rep.,  note, 
583;  Chambers  v.  Insurance  Co.,  50  Am.  Rep. 
1,  and  cases  cited  in  note;  Hart  v.  Insurance 
Co.,  86  Wis.  77,  56  N.  W.  332,  and  39  Am. 
St  Rep.  877.  There  are  many  cases  to  the 
contrary,  but  we  do  not  approve  them.  The 
stipulation  is  too  plain  for  construction.  In 
express  and  unambiguous  words,  It  provides 
that  no  suit  shall  be  brought  after  six  months 
from  the  date  the  proofs  are  received.  This 
is  a  valid  stipulation,  and  effect  must  be  giv- 
en to  it  See  11  Am.  &  Eng.  Enc.  Law,  p. 
349,  and  many  cases  there  collected.  Then' 
being  no  controversy  as  to  these  facts.  It  is 
evident  the  plaintiff  can  in  no  event  recover. 
Wherefore  the  judgment  of  the  city  court 
must  be  reversed,  and  a  Judgment  here  ren- 
dered In  favor  of  the  defendant  Reversed 
and  rendered. 


TAYLOR  v.  HOWARD. 

(Supreme  Court  of  Alabama.  July  31,  189->.) 

Sals  or  Good  Will— Breacb  or  Contract— 
MeASt'RR  or  Dam ao kb. 

1.  Defendant  having  sold  his  lienor  busi- 
ness to  plaintiff,  together  with  all  stock  in  trade 

and  fixtures,  and  having  entered  into  au  agree- 
ment not  to  prosecute  hit*  business  again  in 
that  locality,  volunteering  to  destroy  his  license, 
in  consideration  of  an  increase  in  the  amount 
paid  him  by .  plaintiff,  the  damages  to  which 

Elaintiff  is  entitled,  for  breach  of  the  contract 
y  defendant  in  afterwards  entering  on  the 
same  business,  is  not  confined  to  the  differ- 
ence between  the  sum  paid  by  plaintiff  and  the 
value  of  the  stock  in  trade  and  fixtures  received 
by  him. 

2.  Plaintiff,  in  purchasing  defendant's  liq- 
uor business,  had  paid  an  increased  consid- 
eration on  the  understanding  that  defendant 
would  destroy  the  license  held  by  him.  This 
was  not  done,  and  defendant  afterwards  en- 
tered on  the  same  business,  in  breach  of  his 
contract.  Held,  that  plaintiff  could  aot  recover 
the  value  of  the  license  under  the  common 
count  8. 

3.  In  an  action  for  breach  of  a  contract  con- 
veying the  good  will  of  defendant's  business, 

Slaintiff  is  entitled  to  such  actnal  damages  as 
e  can  show  naturally  and  proximately  re- 
sult from  the  breach;  but,  if  he  fails  to  furnish 
data  from  which  the  jury  may  estimate  such 
damages,  his  recovery  will  be  restricted  to 
nominal  damages. 

Appeal  from  circuit  court  Morgan  county; 
H.  C.  Speake,  Judge. 
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Action  by  W.  T.  Taylor  against  Frank  A. 
Howard  to  recover  damages  for  the  alleged 
breach  of  a  contract  of  sale.  Prom  a  Judg- 
ment for  plaintiff,  assessing  nominal  dam- 
ages, be  appeals.  Affirmed. 

This  -is  the  third  appeal  In  this  case.  The 
facts  of  the  case  are  substantially  the  same 
as  disclosed  on  the  former  appeals,  and  found 
reported  in  00  Ala.  241,  8  South.  36,  and  90 
Ala.  450,  13  South.  121.  On  the  present  ap- 
peal there  are  only  two  questions  discussed, 
and  It  is  deemed  unnecessary  to  set  out  in 
detail  the  facts  shown  by  the  transcript  now 
on  appeal.  On  the  last  trial  there  was  judg- 
ment for  the  plaintiff,  assessing  nominal 
damages.  The  plaintiff  appeals  from  this 
judgment,  and  assigns  as  error  the  many 
rulings  of  the  trial  court  to  which  exceptions 
were  reserved;  but  It  is  deemed  unnecessary 
to  set  them  out  In  detail. 

Wert  &  Speake,  for  appellant.  Harris  & 
Eyster,  for  appellee. 

HEAD,  J.  This  Is  the  third  appeal  In  this 
case.  Howard  v.  Taylor,  00  Ala.  241,  8  South. 
36;  Id.,  00  Ala.  450,  13  South.  121.  After 
the  cause  was  remanded  the  last  time,  the 
plaintiff  amended  his  complaint  by  adding 
the  common  counts,  under  which  he  seeks  to 
recover  the  sum  of  $350,  the  amount  Invest- 
ed by  Howard  In  his  license,  which  it  was 
contemplated  he  would  not  further  need  or 
use,  and  which  factor  was  considered  by  the 
parties  in  arriving  at  the  price  to  be  paid  by 
the  purchaser  under  the  contract,  the  seller 
agreeing  not  to  engage  in  a  similar  business. 
The  facts  are  not  different  from  what  they 
appeared  upon  the  former  trials,  as  viewed 
in  the  light  of  the  plaintiff's  version  of  the 
contract,  which  is  the  most  favorable  aspect 
for  him  presented  by  the  record.  The  appel- 
lant, under  the  rulings  of  the  court,  recovered 
only  nominal  damages,  and  in  support  of  his 
appeal  he  urges  upon  us  only  two  proposi- 
tions. 

The  first  contention  Is  thus  stated  by  his 
counsel:  "Our  contention  is  that,  in  the  ab- 
sence of  other  proof,  the  plaintiff  was  and  is 
entitled  to  recover  of  Howard  the  difference 
between  the  four  hundred  and  fifty  dollars, 
the  value  of  the  property  actually  bought  by 
Taylor,  according  to  his  evidence,  and  the 
one  thousand  dollars  paid  by  him  to  How- 
ard." We  practically  decided  this  question 
against  the  appellant  on  the  first  appeal, 
rhe  contention  misstates  the  contract  be- 
tween the  parties,  as  well  as  the  sum  paid, 
and  is  based  upon  a  misconception  of  Its  leal 
character.  Taylor  procured  everything  he 
purchased  from  Howard,— the  fixtures,  stand, 
and  such  benefits  as  naturally  arise  from  the 
location.  He  did  not  and  could  not  purchase 
the  license,  and  whether  Howard  did  or  did 
not  cancel  or  destroy  that  paper  was  of  no 
consequence  to  him.  His  only  real  ground  of 
complaint  consists  In  Howard's  engaging  In 
a  competitive  business,  In  violation  of  his 


contract  For  this  breach  he  was  entitled  to 
recover  such  actual  damages  as  he  could 
show  naturally  and  proximately  resulted 
therefrom.  Falling  to  furnish  data  from 
which  the  Jury  could  properly  estimate  bis 
actual  damages,  he  could  recover  only  a  nom- 
inal sum. 

The  next  contention  Is  that  under  the  com- 
mon counts,  the  appellant  was  entitled  "to 
recover  the  value  of  the  license  paid  How- 
ard." On  the  last  appeal  we  practically  de- 
clared this  argument  unsound.  Taylor  did 
not  pay  Howard  "the  value  of  the  license," 
fn  the  sense  in  which  these  words  are  used. 
The  license  had  no  value,  as  far  as  Taylor 
was  concerned.  He  did  not  and  could  not 
buy  It  The  expenditure  therefor  by  Howard 
was  merely  considered  by  the  parties  in  fix- 
ing "the  value  of  the  purchase  plaintiff  was 
negotiating  for,  and  the  price  he  agreed  to 
pay,"  and  as  an  element  entering  into  "the 
agreement  defendant  made  not  to  again  en- 
gage in  the  like  business."  Taylor  v.  How- 
ard, 00  Ala.  450, 13  South.  121.  The  difficulty 
of  making  proof  from  which  the  damages 
may  be  accurately  computed,  and  the  injus- 
tice of  allowing  the  defendant  to  retain  the 
full  amount  he  received,  while  violating  his 
agreement  with  apparent  impunity,  furnish  a 
sufficient  reason  why  the  plaintiff  might  have 
sought  injunctive  relief  In  a  court  of  equity, 
and  obtained  the  specific  performance  of  the 
contract  Moore  &  Handley  Hardware  Co. 
v.  Towers  Hardware  Co.,  87  Ala  628,  « 
South.  41;  Angler  v.  Webber,  14  Allen,  211, 
02  Am.  Dec.  748.  But  these  circumstances 
do  not  justify  us  in  relieving  the  plaintiff  of 
the  burden  of  the  action  he  elected  to  bring, 
nor  In  declaring,  for  his  benefit  a  measure 
of  damages  not  based  upon  sound  principles 
of  law. 

We  have  stated  the  only  questions  argued 
In  the  brief  of  appellant's  counsel,  and,  hav- 
ing reached  a  conclusion  adverse  to  him 
upon  those  propositions,  we  must  affirm  the 
judgment.  The  various  rulings  of  the  cir- 
cuit court,  however,  have  been  examined,  and 
appear  to  be  in  strict  conformity  with  the 
opinions  of  this  court  on  the  former  appeals 
in  this  case,  to  which  we  adhere.  Affirmed. 


SEIBOLD  v.  ROGERS. 

(Supreme  Court  of  Alabama.  July  31,  1895.) 

Chattel  Mortgages  —  Error  is  Recording  — 
Proof  or  Execution— Damages. 

1.  Code,  |  1703,  relating  to  conveyances, 
provides  that  the  conveyance  is  operative  as  a 
record  from  the  day  of  delivery  to  the  recording 
officer.  Hdd,  that  an  error  committed  in  record  - 
ing  a  chattel  mortgage  in  another  than  the 
name  of  the  mortgagor  does  not  defeat  the 
mortgagee's  liea. 

2.  Though  a  chattel  mortgagee  cannot  be 
an  attesting  witness  to  the  mortgage,  nor  one 
whose  name  was  written  by  another,  the  exe- 
cution of  the  instrument  may  be  proved  by  such 
other  when  the  mortgage  waa  signed  in  his  pres- 
ence. 
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8.  The  measure  of  damages  in  an  action  by 
a  mortgagee  against  one  claiming  nnder  the  mort- 
gagor for  conversion  is  not  the  value  of  the  prop- 
erty at  the  date  of  conversion,  with  interest 
to  date,  bnt  the  amount  of  the  mortgage  debt, 
principal  and  interest,  not  exceeding  the  value  of 
the  chattels,  with  interest  from  the  conversion. 

Appeal  from  circuit  court,  Marshall  county; 
John  B.  Tally,  Judge. 

Action  by  Joel  E.  Rogers  against  William 
McKee,  for  conversion.  On  the  death  of  de- 
fendant the  suit  was  revived  in  the  name  of 
Allen  Selbold,  administrator  of  the  estate  of 
the  deceased.  Plaintiff  had  judgment,  and 
defendant  appeals.  Reversed. 

This  was  an  action  of  trover,  originally 
brought  by  the  appellee,  Joel  E.  Rogers, 
against  William  McKee,  for  the  alleged 
wrongful  conversion  by  William  McKee  of 
one  yoke  of  oxen.  On  the  death  of  McKee 
the  suit  was  revived  in  the  name  of  the  ap- 
pellant, as  the  administrator  of  the  estate  of 
William  McKee,  deceased.  Issue  was  joined 
on  the  plea  of  the  general  Issue.  The  plain- 
tiff based  his  right  and  claim  to  the  property 
alleged  to  have  been  converted  upon  a  mort- 
gage executed  to  him  on  December  14,  1889, 
by  one  J.  W.  Davis.  He  offered  this  mort- 
gage in  evidence.  J.  M.  Wilks  and  J.  E. 
Rogers  (the  plaintiff)  were  the  attesting  wit- 
nesses. J.  M.  Wilis,  as  a  witness  on  the 
trial  of  the  cause,  testified  that  he  could  not 
write  his  name,  but  that  the  plaintiff  signed 
his  (Wilks')  name,  as  an  attesting  witness, 
to  the  mortgage,  and  "that,  as  well  as  wit- 
ness remembered,  he  saw  Davis  sign  his 
name  to  the  mortgage."  The  evidence  showed 
that  the  mortgagor  had  died  on  August  7, 
1800,— prior  to  the  institution  of  the  present 
suit.  The  plaintiff,  whose  name  appears  as 
attesting  witness  to  said  mortgage,  testified 
that  he  saw  Davis  sign  the  mortgage.  The 
defendant  objected  to  this  testimony  of  the 
plaintiff  because,  Davis  being  dead,  plaintiff 
was  incompetent  to  testify  thereto.  The 
court  overruled  the  defendant's  objection,  and 
to  this  ruling  the  defendant  duly  excepted. 
The  court,  against  the  objection  and  excep- 
tion of  the  defendant,  allowed  the  mortgage 
to  be  read  in  evidence.  There  was  an  in- 
dorsement on  said  mortgage,  by  the  probate 
judge  of  Marshall  county,  certifying  that  the 
said  mortgage  bad  been  filed  in  the  office  of 
the  judge  of  probate  of  Marshall  county.  The 
evidence  further  tended  to  show  that,  subse- 
quent to  the  execution  of  the  mortgage  by 
Davis,  Davis  traded  the  yoke  of  oxen  de- 
scribed in  the  mortgage  to  one  Boy  McKee  for 
another  yoke  of  oxen,  and  that  the  defend- 
ant's intestate  obtained  the  oxen  Involved  in 
this  controversy  from  the  said  Boy  McKee. 
The  evidence  aJso  tended  to  show  that  the 
yoke  of  oxen  Involved  in  this  controversy 
were  worth  between  $60  and  $85.  Another 
of  the  witnesses  for  the  defendant  testified 
that,  prior  to  the  time  Davis  traded  the  steers 
to  Boy  McKee,  Davis  resided  in  Dekalb  coun- 
ty, and  kept  the  steers  at  home  in  said  county, 
and  that  Davis  moved  to  Marshall  county 
after  he  had  traded  the  steers  involved  In  this 


controversy.  The  defendant  offered  in  evi- 
dence the  record  of  the  mortgage,  on  which 
the  plaintiff's  claim  was  based,  in  the  probate 
office  of  Marshall  county,  which  record 
showed  that,  wherever  the  name  of  the  mort- 
gagor appeared  in  said  record,  it  was  "J.  W. 
Cavis,"  instead  of  "J.  W.  Davis."  Plaintiff 
objected  to  the  introduction  of  said  record  in 
evidence  because  it  was  Irrelevant.  The 
court  sustained  the  objection,  and  the  defend- 
ant duly  excepted.  The  defendant  offered  to 
show  that  the  mdex  of  the  record  in  which 
the  said  mortgage  was  recorded  showed  no 
mortgage  from  J.  W.  Davis  to  the  plaintiff, 
but  the  court  sustained  plaintiff's  objection 
to  this  evidence,  and  the  defendant  duly  ex- 
cepted. The  charge  of  the  court  as  to  the 
measure  of  damages,  and  to  the  giving  of 
which  the  defendant  duly  excepted,  is  copied 
in  the  opinion.  The  court  gave,  at  the  re- 
quest of  the  plaintiff,  the  general  affirmative 
charge  in  his  behalf.  To  the  giving  of  this 
charge  the  defendant  duly  excepted,  and  also 
excepted  to  the  refusal  to  give  the  general 
affirmative  charge  in  his  behalf.  There  was 
judgment  for  the  plaintiff.  Defendant  ap- 
peals, and  assigns  as  error  the  several  rulings 
of  the  trial  court  to  which  exceptions  were 
reserved. 

O.  D.  Street,  for  appellant  Lusk  &  Bell, 
for  appellee. 

HEAD,  J.  If  the  mortgagor,  Davis,  resid- 
ed in  Marshall  county,  and  the  mortgaged 
property  was  in  that  county,  at  the  time  of 
the  conveyance,  the  delivery  of  the  instru- 
ment to  the  probate  judge  of  that  county  for 
record  was  all  that  was  required  of  the  plain- 
tiff, to  give  notice  of  his  lien.  Oode  1888,  §| 
1793,  1800.  He  was  not  required  to  super- 
vise the  act  of  the  probate  judge  in  recording 
the  paper,  and  hence  it  is  immaterial,  as  far 
as  the  plaintiff's  rights  are  concerned,  that 
the  recording  officer  committed  an  error  in 
writing  the  mortgagor's  name  "Cavls,"  In- 
stead of  "Davis,"  upon  the  mortgage  record. 
This  conclusion  is  not  logically  distinguisha- 
ble from  our  other  rulings,  from  which  we 
have  no  Inclination  to  depart  We  could  not 
do  so  without .  disregarding  the  express  lan- 
guage of  the  statute  Leslie  v.  Hinson,  83 
Ala.  266,  3  South.  443;  Fouche  v.  Swain,  80 
Ala.  151;  Heflin  v.  Slay,  78  Ala.  180;  Turner 
v.  McFee,  61  A  Is.  468;  Mims  v.  Mims,  35- 
Ala.  23;  Dubose  v.  Young.  10  Ala.  365;  Mc- 
Gregor v.  Hall,  3  Stew.  &  P.  397;  20  Am.  & 
Eng.  Enc.  Law,  p.  572. 

2.  When  the  plaintiff  offered  his  mortgage 
in  evidence,  it  became  necessary  to  prove  Its 
execution.  It  purported  to  be  attested  by 
two  witnesses,  G.  M.  Wilks  and  J.  E.  Rogers, 
the  mortgagee.  The  latter  could  not  be  on 
attesting  witness,  as  he  was  a  party  to  the 
Instrument  Coleman  v.  State,  79  Ala.  49. 
It  was  also  shown  that  the  name  of  the  other 
witness  was  not  written  by  himself,  but  by 
said  Rogers.  This  is  not  therefore,  an  attes- 
tation by  him.    Stewart  v.  Beard,  69  Ala 
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470.  The  instrument  must  l>e  treated  as  hav- 
ing no  attesting  witnesses,  and  it  was  neces- 
sary, therefore,  to  prove  the  signature  of  the 
grantor.  This  could  be  done  by  the  testimony 
of  any  competent  witness  who  was  familiar 
enough  with  his  handwriting  to  testify  to  the 
genuineness  of  the  signature,  or  who  could  tes- 
tify thereto  from  personal  knowledge,  as  from 
having  seen  the  grantor  sign  the  instrument. 
Mardis  v.  Shackleford,  4  Ala.  493;  Lazarus  v. 
Lewis,  5  Ala.  457;  Cox  v.  Davis,  17  Ala.  714; 
Jones  v.  Hough.  77  Ala.  437.  While  Wilks 
was  not  what  the  law  denominates  an  "at- 
testing witness,"  yet  it  was  competent  to 
prove  by  him,  If  he  knew  the  fact,  that  the 
mortgagor  executed  the  Instrument.  The  ef- 
fect of  bis  evidence,  although  not  so  stated  in 
words,  Is  that  Davis  either  signed  or  admit- 
ted the  signature  in  his  presence,  but,  to  the 
best  of  his  recollection,  he  saw  him  sign  the 
paper.  This  was  sufficient  prima  facie  proof 
to  authorize  the  court  to  admit  the  mortgage 
in  evidence.  The  preliminary  question  as  to 
the  execution  of  the  mortgage  was  addressed 
to  the  court,  and,  as  the  testimony  of  Wilks 
constituted  sufficient  prima  facie  proof  of  ex- 
ecution by  the  mortgagor,  it  is  wholly  imma- 
terial to  inquire  whether  the  court  should  or 
should  not  have  permitted  the  plaintiff  to  also 
testify  to  the  same  effect.  We  do  not,  there- 
fore, even  consider  whether  the  estate  of  Da- 
vis was  Interested  in  this  suit,  or  whether  the 
testimony  of  the  plaintiff  related  to  a  transac- 
tion with  a  deceased  person,  within  the  mean- 
ing of  our  statute  upon  the  subject  of  the 
competency  of  witnesses.  There  was  no  er- 
ror in  admitting  the  mortgage  In  evidence. 

3.  In  charging  the  jury  that  "the  measure 
of  the  plaintiff's  damage  in  this  case  is  the 
value  of  the  property  sued  for  at  the  time  of 
the  conversion,  with  the  interest  thereon 
down  to  the  date  of  trial,"  the  lower  court 
overlooked  the  facts  that  the  plaintiff  was  not 
the  absolute  owner  of  the  chattels,  but  only  a 
mortgagee;  that  the  evidence  tended  to  show 
the  value  of  the  property  to  be  greater  than 
the  amount  of  the  plaintiffs  debt;  and  that 
the  defendant  was  claiming  under  and  through 
the  mortgagor.  Under  these  circumstances, 
the  value  of  the  plaintiff's  interest— that  is, 
ids  debt,  principal  and  Interest,  not  exceeding 
the  value  of  the  chattels,  with  interest  from 
the  conversion— Is  the  true  measure  of  his 
damages.  The  general  rule,  with  Its  limita- 
tions and  exceptions,  will  be  found  accurately 
stated  In  a  note  to  Harker  v.  Dement,  52  Am. 
Dec.  670,  678,  where  many  authorities  are  col- 
lected, and  In  numerous  decisions  in  our  Re- 
ttorts.  The  rule  applicable  to  this  case  Is  stat- 
ed in  Strong  v.  Strong.  U  Ala.  345.  and  Car- 
penter v.  Going.  20  Ala.  587.  So  far  from 
being  able  to  say  that  the  error  was  not  prej- 
udicial to  appellant,  it  affirmatively  appears 
that,  under  its  influence,  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  more  than 
he  was  entitled  to  recover,  upon  his  own 
statement. 

These  are  the  questions  of  merit  arising  up- 


on the  record.  We  remark  that  there  seems 
to  be  enough  In  the  testimony  of  Lee  Frnzier 
to  make  it  a  question  to  be  submitted  to  the 
jury  whether  Davis,  the  mortgagor,  resided 
in  Dekalb  or  Marshall  county  at  the  time  of 
the  execution  and  filing  of  the  mortgage. 
This  being  so,  the  general  affirmative  charge 
should  not  have  been  given  for  the  plaintiff, 
since,  if  the  mortgagor  then  resided  in  De- 
kalb county,  the  registration  in  Marshall 
county  would  not  carry  notice  to  a  purchaser 
from  him.    Code.  §  1806. 

Under  the  authority  of  Railroad  Co.  v.  Mc- 
Alpine,  SO  Ala.  73,  the  second  charge  request- 
ed by  the  defendant,  which  referred  the  cred- 
ibility of  the  evidence  to  the  Jury,  ought  to 
have  been  given.  The  burden  was  on  the 
plaintiff  to  make  out  his  case  by  proof,  and.  if 
the  evidence  he  offered  In  that  behalf  was  not 
to  be  believed  by  the  jury,  there  was  a  failure 
of  proof,  entitling  the  defendants  to  a  verdict. 
Reversed  and  remanded. 


BEACHMAN  et  aL  v.  AURORA  SILVER 

PLATE  MANUP'G  CO. 
(Supreme  Court  of  Alabama.  July  31,  1895.) 
Joint  Appeal  bt  One  Defendant—  Review. 
Where  judgment  was  rendered  against 
two  defendants,  one  of  whom  appealed  in  the 
name  of  both,  assigning  errors  jointly  with  his 
code  fend  ant,  by  attorneys  signing  themselves  as 
representing  "appellants,"  instead  of  moving  f<-r 
a  summons  and  severance,  the  judgment  will  u«»t 
be  reversed  for  errors  not  prejudicial  to  both. 

Appeal  from  city  court  of  Decatur;  W.  H. 
Simpson,  Judge. 

Bill  by  the  Aurora  Silver  Plate  Manufac- 
turing Company  against  Robert  Beachman 
and  another  to  subject  to  the  payment  of 
debts  due  complainant  certain  goods  trans- 
ferred to  defendant  Beachman  in  fraud  of 
creditors.  From  a  decree  for  complainant, 
defendants  appeal.  Affirmed. 

The  allegations  of  the  bill  are  that  in  Janu- 
ary, 1890,  Sugars  &  Co.  transferred  their 
stock  of  jewelry,  etc.,  to  Robert  Beach  mau, 
without  any  adequate  consideration,  and  that 
the  purpose  of  said  transfer  was  to  hinder, 
delay,  and  defraud  the  creditors  of  said  J. 
S.  Sugars  &  Co.  The  bill  further  alleges  the 
recovery  of  judgment  by  appellees  against  J. 
S.  Sugars  &  Co.  for  $235  and  costs  of  suit.  It 
further  alleges  that  the  goods  transferred  to 
Robert  Beachman,  and  other  goods  belonging 
to  J.  S.  Sugars  &  Co.,  have  been  converted 
by  Robert  Beachman  and  Annie  J.  Sugars. 
On  the  16th  day  of  September,  1893,  the  de- 
fendants appeared  and  filed  a  joint  and  sev- 
eral answer,  denying  the  allegations  of  the 
bill,  and  on  the  6th  of  February,  1894,  the  de- 
fendant Robert  Beachman  filed  an  amend- 
ment to  the  auswer,  in  which  he  sets  up  that 
on  the  8th  of  February,  1890,  Koch  &  Drey- 
fus witli  others,  as  complainants,  filed  a  bill 
similar  to  the  bill  in  the  present  cause,  and 
for  a  like  purpose;  that  said  cause  of  Koch  & 
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Drey  fas  and  others  was  decided  against  him 
and  the  other  defendants,  and  that  the  decree 
of  said  court  was  afterwards  affirmed  by  the 
supreme  court,  and  the  stock  of  goods  bought 
by  him  was  held  liable  and  condemned  to  the  j 
payment  of  the  debts  of  complainants  in  that  I 
cause;  that  he  paid  off  and  discharged  the  J 
debts  due  the  complainants  in  that  cause,  and  J 
all  costs;  and  that  the  stock  of  goods  which 
be  bought  of  J.  S.  Sugars  &  Co.  did  not  ex-  ! 
reed  in  value  more  than  $1,250,  and  that,  in  ! 
effect,  the  goods  held  by  him  under  Bald  sale,  j 
and  the  estate  created  in  him  as  trustee  in  In-  ' 
vitum  for  the  creditors  of  J.  S.  Sugars  ft  Co.,  \ 
had  been  duly  and  completely  administered  ; 
upon  in  that  cause,  and  that  he  was  not  11a-  ; 
bie  in  this  case  to  the  complainants.    On  the  ; 
final  submission  of  the  cause,  on  the  pleadings 
and  proof,  the  judge  of  the  city  court,  as 
chancellor,  decreed  that  the  conveyance  from  ' 
J.  S.  Sugars  &  Co.  to  the  respondent  Rob-  ! 
ert  Beachman  was  fraudulent  and  void,  and  j 
that  the  complainants  were  entitled  to  the  ' 
relief  prayed  for.  The  respondents,  Robert 
Beachman  and  Annie  J.  Sugars,  appeal  from 
this  decree,  and  assign  the  same  as  error. 

Speake  ft  Russell,  for  appellants.   E.  W. 
God  bey.  for  appellee. 

HEAD,  J.  The  record  presents  but  a  sin- 
gle question  on  the  merits,  and  that  is  one 
of  fact  To  this,  counsel  on  both  sides  have 
mainly  addressed  their  arguments.  The  com- 
plainant, appellee  here,  is  a  judgment  cred- 
itor of  J.  S.  Sugars  &  Co.,  and  filed  its  bill 
to  hold  the  said  Beachman  as  trustee  In  Invl- 
tum  of  certain  merchandise  which  he  pur- 
chased from  said  firm  in  alleged  fraud  of  its 
•  reditors.  The  controversy  turns  upon  the 
inquiry  whether  the  goods,  alleged  to  be 
fraudulently  conveyed  to  him,  were  worth  as 
much  as  $1,000,  or  only  $1,200,  at  the  time 
of  the  purchase.  In  a  former  suit  of  a  like 
nature,  instituted  by  creditors  of  said  firm 
to  assail  said  transaction,  Beachman,  the  al- 
leged fraudulent  grantee,  who  had  had  long 
experience  In  the  business,  and  who  was  fa- 
miliar with  the  stock,  testified  that  the  goods 
purchased  by  him  were  worth  $1,500,  at  a 
fair  valuation,  and  that,  in  referring  to  val- 
ues, he  meant  cash  values.  He  purchased  at  | 
that  price,  giving  his  interest-bearing  notes. 
Upon  this  estimate,  the  claims  of  creditors 
in  the  former  case,  exclusive  of  costs  of  the 
suit,  and  Interest  after  his  purchase,  did  not 
consume  his  entire  liability,  and  the  com- 
plainant filed  this  bill  to  subject  the  balance 
to  the  payment  of  Its  claims,  and  to  reach 
other  property  procured  by  said  Sugars  of 
Henchman.  The  entire  real  defense  consists 
In  the  assertion  that  the  property  purchased 
by  him  was  worth  only  $1,200,  at  a  cash 
valuation,  and  that  he  has  accounted  for 
that  amount  in  the  previous  suit  of  other 
•reditors.  He  now  swears  to  this  effect,  in 
th'.«  face  of  his  former  contrary  testimony. 
Annie  Sugars  virtually  makes  no  defense. 
The  goods  sold  to  Henchman  Inventoried  con- 


siderably more  than  $1,500,  and  we  fall  to  so* 
why  he  would  have  agreed  to  pay  more  than 
their  value,  in  view  of  his  perfect  familiarity 
with  them.  We  think  the  city  court  was  cor- 
rect in  holding  him  upon  the  basis  of  his 
first  evidence,  supported,  as  it  is,  by  all  the 
circumstances.  We  are  loath  to  believe  that 
he  would  have  then  testified  more  unfavora- 
bly to  himself  than  the  fact  required. 

There  is  another  reason  why  we  cannot  re- 
verse the  decree  of  the  city  court,  even  if 
the  evidence  supported  Beachman  in  his  con- 
tention. The  other  defendant,  Annie  Sugars, 
was  also  held  liable  by  virtue  of  a  fraudu- 
lent procurement  by  her  of  other  goods  of 
the  debtor  firm,  the  decree  being  rendered 
jointly  against  her  and  Beachman  for  the 
amount  of  complainant's  debts,  as  they  had 
converted  the  goods.  She  declined  to  ap- 
peal, and  Beachmau  sued  out  the  appeal  in 
the  name  of  both  defendants,  as  was  neces- 
sary and  his  legal  right  When  the  case 
reached  this  court  he  did  not  move  for  a 
summons  and  severance,  but  assigned  errors 
jointly  with  her,  by  attorneys,  signing  them- 
selves as  representing  the  "appellants."  This 
must  be  treated  as  an  appearance  and  joinder 
In  the  assignment  of  Beachman  in  this  court 
by  Annie  Sugars,  as  she  had  the  right  to  do. 
Under  these  circumstances,  the  assignment 
being  joint,  we  could  not  reverse  except  for 
errors  prejudicial  to  both  appellants.  It  could 
not  be  seriously  contended  that  there  was  any 
error  in  the  decree,  so  far  as  Annie  Sugars 
is  concerned,  and  no  argument  has  been 
made  to  prove  that  there  was  any.  If  Beach- 
man wished  to  assail  the  decree  for  error 
therein  as  to  him  alone,  he  should  have  sev- 
ered and  assigned  errors  separately,  so  as  to 
present  the  question  properly.  For  these 
reasons,  the  decree  of  the  city  court  must  be 
affirmed. 


THOMPSON  v.  NEW  ENGLAND  MORT- 
GAGE SECURITY  CO. 

(Supreme  Court  of  Alabama.  July  31.  1895.) 

Homestead— Moktgaok— Joindeh  or  Wife— Ef- 
fect of  Insanity. 

1.  Where  the  wife,  at  the  time  of  joining 
with  her  husband  in  a  mortgage  of  their  home- 
stead, was  insane,  the  instrument  is  void. 

2.  The  certificate  to  the  wife's  acknowledg- 
ment of  a  mortgage  by  herself  and  her  bun- 
baud  of  their  homestead  is  not  conclusive  as  to 
her  mental  capacity  to  join  in  the  mortgage. 

Appeal  from  circuit  court,  Marshall  coun- 
ty; J.  A.  Bllbro,  Judge. 

Ejectment  by  the  New  England  Mortgage 
Security  Company  against  David  Thompson. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

This  was  a  statutory  action  of  ejectment, 
brought  by  the  appellee,  the  New  England 
Mortgage  Security  Company,  against  the  ap- 
pellant,  David  Thompson,  to  recover  certaiu 
lands  specifically  described  In  the  complaint. 
Issue  was  joined  upon  the  plea  of  the  gen- 
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eral  Issue.  For  a  proper  understanding  of 
the  decision  of  the  case  on  the  present  ap- 
peal, the  facts  are  sufficiently  stated  in  the 
opinion.  Upon  the  hearing  of  all  the  evi- 
dence, the  court,  at  the  request  of  the  plain- 
tin*,  gave  the  general  affirmative  charge  in 
its  behalf,  and  to  the  giving  of  this  charge  the 
defendant  duly  excepted.  There  was  Judg- 
ment for  the  plaintiff.  The  defendant  ap- 
peals, and  assigns  as  error  the  rulings  of  the 
court  In  excluding  the  evidence  offered  by 
the  defendant  tending  to  show  that  at  the 
time  of  the  execution  of  the  mortgage,  and 
of  the  making  of  the  acknowledgment  there- 
to, his  wife  was  totally  Insane. 

0.  D.  Street,  for  appellant.  Caldwell  Brad- 
shaw  and  Jas.  E.  Webb,  for  appellee. 

HEAD,  J.  The  action  Is  statutory  eject- 
ment to  recover  possession  of  land.  The 
plaintiff  in  the  court  below  offered  in  evi- 
dence a  mortgage  executed  by  the  defend- 
ant, proved  default  therein,  and  a  regular 
foreclosure,  at  which  It  became  the  purchas- 
er, and  rested.  The  mortgage  showed  that 
the  wife  joined  In  the  conveyance.  Her 
name  appeared  to  be  signed  thereto,  and  the 
certificates  of  acknowledgment,  in  the  com- 
mon form,  and  of  the  separate  examination 
of  the  wife,  were  appended,  In  strict  com- 
pliance with  the  statute.  The  defendant 
proved  that  the  property  sued  for  constituted 
his  homestead,  at  the  time  of  the  execution 
of  the  mortgage,  and  that  it  was  within  the 
statutory  limit,  In  area  and  value.  The  sole 
defense  which  defendant  sought  to  make 
consisted  in  his  offer  to  show  that  at  the 
time  his  wife  signed  the  mortgage,  and  when 
she  acknowledged  It  separately  and  apart 
from  him,  she  was  totally  insane,  and  that 
she  had  no  idea  or  understanding  whatever 
of  the  nature,  character,  or  consequences  of 
the  act  she  was  performing.  The  court,  up- 
on plaintiff's  objection,  refused  to  permit 
him  to  make  this  line  of  defense;  and  we 
have  only  to  decide  whether  this  ruling  was 
correct,  the  appeal  being  prosecuted  from  a 
judgment  based  upon  a  verdict  in  favor  of 
the  plaintiff  after  the  affirmative  charge  had 
been  given  in  its  favor.  It  requires  no  ar- 
gument to  prove  that  an  insane  wife  Is  In- 
capable of  giving  her  voluntary  consent  to 
the  alienation  of  the  homestead;  and  hence 
the  question  presented  for  our  decision  must 
resolve  Itself  Into,  and  must  be  determined 
by  the  result  of,  two  other  inquiries:  First, 
whether,  by  reason  of  the  insanity  of  tne 
wife,  the  husband  may,  alone,  alienate  the 
homestead;  and  if  not,  then,  second,  whether 
the  certificate  of  the  officer  who  examined 
her  apart  from  the  husband  is  conclusive  ot 
her  capacity  to  assent  to  the  conveyance. 
These  questions  have  not  heretofore  been  di- 
rectly presented  in  this  state. 

1.  The  purpose  of  the  statutes  in  securing 
an  exempt  homestead  to  every  resident  ot 
the  state,  and  In  requiring  the  wife's  volun- 


tary signature  and  assent  to  any  alienation 
thereof,  when  belonging  to  the  husband,  is 
to  protect  the  wife,  and  through  her  the  fam- 
ily, In  the  enjoyment  of  a  dwelling  place. 
Turner  v.  Bernheimer,  95  Ala.  241,  10  South. 
750.  This  court,  as  well  as  those  In  otbet 
Btates  having  a  similar  system,  has  adopted  a 
strict  rule  on  this  subject  In  accordance 
with  which  it  is  generally  held  that,  to  con- 
vey the  homestead,  there  must  be  a  strict 
compliance  with  the  statutory  mode  of  aliena- 
tion. In  a  recent  case,  where  we  collected 
our  previous  decisions,  speaking  of  a  deed 
which  was  without  the  acknowledgment  ot 
the  wife,  we  said:  "By  the  repeated  deci- 
sions of  this  court,  as  well  as  by  the  terms  of 
the  statute  Itself,  such  a  conveyance  Is  void. 
It  is  said  of  such  a  deed  that  It  is  a  nullity, 
to  all  Intents  and  purposes,  and  confers  no 
rights,  present  or  prospective,  Is  totally  in- 
sufficient as  a  muniment  of  title  to  support 
an  action  of  ejectment,  and  is  Incapable  of 
passing  any  estate  or  interest  whatever  in 
the  homestead."  Parks  v.  Barnett  (Ala.)  16 
South.  186;  Alt  v.  Banholzer,  88  Minn.  511. 
40  N.  W.  880,  and  12  Am.  St  Rep.  681,  and 
note.  The  Insanity  of  the  wife  does  not  dis- 
solve the  bonds  of  marriage,  nor  withdraw 
her  or  her  family  from  the  beneficent  pur- 
pose of  the  homestead  laws.  The  statute  Is 
plain,  unambiguous,  and  admits  of  no  ex- 
ceptions which  would  destroy  its  obvious  de- 
sign. If  the  occupant  be  a  married  man,  the 
voluntary  signature  and  assent  of  the  wife, 
evidenced  In  the  manner  prescribed,  are  es- 
sential to  a  valid  alienation  of  the  homestead, 
unless  the  conveyance  be  made  to  her.  Ef- 
forts have  been  made  to  Ingraft  other  excep- 
tions, arising  out  of  the  supposed  necessi- 
ties of  the  case,  upon  similar  statutes,  but 
they  have  uniformly  failed.  Thus,  the  fact 
that  the  wife  is  living  apart  from  her  hus- 
band, and  even  In  another  state,  has  been 
held  Insufficient  to  dispense  with  her  signa- 
ture and  assent.  Johnston  v.  Turner,  29 
Ark.  280;  Williams  v.  Swetland.  10  Iowa, 
51;  Herron  v.  Knapp,  Stout  &  Go.  Company, 
72  Wis.  553,  40  N.  W.  149;  Bradford  v.  Trust 
Co.,  47  Kan.  587,  28  Pac.  702;  Ott  v.  Sprague. 
27  Kan.  620;  Lies  v.  De  Dlablar,  12  CaL  327: 
Castlebury  v.  Maynard,  95  N.  C.  281.  In  a 
note  to  Poole  v.  Gerrard,  65  Am.  Dec.  481, 
on  page  488,  Mr.  Freeman  says,  "That  the 
wife  Is  living  apart  from  her  husband,  or  is 
insane,  will  not  render  his  sole  conveyance 
of  the  premises  valid."  One  of  the  cases  he 
cites  (Alexander  v.  Vennum,  61  Iowa,  160, 
16  N.  W.  80)  is  directly  in  point  upon  the 
question  we  are  considering;  and  the  later 
case  of  Whltlock  v.  Gosson,  35  Neb.  829,  53 
N.  W.  980,  Is  to  the  same  effect  No  caeca 
In  conflict  with  these  have  been  cited,  and, 
after  diligent  search,  we  have  found  none. 
In  the  last  case  referred  to,  the  court,  after 
quoting  their  statute,  which  Is  not  essen- 
tially different  from  our  own,  says:  "Her** 
is  a  plain  prohibition  against  the  incum- 
brance of  the  homestead  without  the  joint 
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act  of  both  husband  and  wife.  It  contains 
no  exception  with  reference  to  an  absent 
or  insane  husband  or  wife.  Had  Mrs.  Gos- 
son,  defendant's  wife,  been  In  fact  a  resi- 
dent of  this  state,  and  her  domicile  the 
premises  In  controversy,  It  Is  plain  that  she 
would  have  been  Incapable  of  relinquishing 
her  homestead  right,  and  a  mortgage  exe- 
cuted by  her  would  have  been  Ineffectual 
for  the  purpose  of  creating  a  lien  thereon." 
In  the  case  of  Alexander  v.  Vennum,  supra, 
the  insane  wife  joined  the  husband  in.  the 
execution  of  the  deed.  After  the  convey- 
ance the  grantors  abandoned  the  homestead. 
The  court  held  that,  as  the  wife  of  McKean 
was  insane  at  the  time  of  the  sale  and  con- 
veyance to  the  defendant,  the  wife  could 
not  have  concurred  therein,  and  that  It  was 
void.  As  the  result,  the  premises  were  de- 
clared to  be  subject  to  a  judgment  lien 
against  the  grantor,  which  attached  to  the 
property  after  Its  abandonment  as  a  home- 
stead. If  the  conveyance  were  void  because 
of  the  wife's  Insanity,  the  conclusion  reached 
necessarily  followed.  Smith  v.  Pearce,  85 
Ala.  284,  4  South.  616.  In  11  Am.  &  Eng. 
Enc.  Law,  p.  147,  there  Is  a  note  which 
states  that  where  a  statute  provided  that 
the  deed  of  a  married  woman,  in  which  her 
husband  does  not  join,  shall  not  be  valid, 
and  it  appeared  that  a  husband,  while  in- 
sane, joined  in  a  deed  with  his  wife,  such 
-deed  was  held  absolutely  void.  The  case  Is 
not  cited  by  name,  and  we  have  been  unable 
to  find  it  The  following  extract  from  the 
opinion,  however,  is  given,  which  we  think 
correctly  states  the  law:  "We  think  that 
the  learned  judge  who  presided  at  the  trial 
correctly  ruled  that  If  the  defendant's  hus- 
band was,  at  the  time  he  signed  the  deed, 
insane,  he  could  give  no  such  assent  as 
would  satisfy  the  statute.  The  deed  was 
void  to  the  same  extent  as  If  there  had  been 
no  assent  by  the  husband,  and  no  subse- 
quent action,  or  failure  to  act,  on  his  part, 
could  give  it  validity.  The  case  cited  by 
the  tenant  to  the  point  that  the  deed  or  oth- 
er contract  of  an  insane  person  is  voidable 
only,  and  may  be  ratified  by  him  after  he 
becomes  sane,  does  not  apply  to  this  case. 
No  subsequent  assent  or  ratification  by  the 
husband  could  fulfill  the  requirements  of  the 
statute,  or  give  validity  to  the  deed  as  the 
deed  of  the  wife."  These  remarks  apply 
with  equal  force  to  the  joinder  by  an  in- 
sane wife  In  the  husband's  mortgage  of  the 
exempt  homestead  In  this  state. 

2.  It  is  Insisted,  however,  by  the  appellee, 
that  evidence  aliunde  may  not  be  offered  by 
the  husband  to  prove  the  mental  incapacity 
of  his  wife,  and  that  the  certificate  of  the 
officer.  In  statutory  form,  is  not  only  the  only 
permissible  evidence  of  the  wife's  voluntary 
assent,  but  is  conclusive  evidence  of  her  ca- 
pacity to  give  that  assent.  We  have  had  oc- 
casion, in  a  series  of  cases,  to  consider  the 
nature  and  character  of  the  certificate  which 
an  authorized  officer  makes  of  acknowledg- 


ments of  deeds  when  the  parties  appear  be- 
fore him,  and  come  within  his  jurisdiction, 
for  that  purpose.  We  have  held  that  a  Jus- 
tice of  the  peace  of  one  county  may  not  go 
Into  another  and  take  acknowledgment,  and 
make  a  certificate  thereof,  and  that  proof 
might  be  made  to  show  that  the  Justice  did 
not  certify  truly  when  he  stated  in  his  cer- 
tificate that  the  grantors  appeared  before 
him  in  his  county.  Mortgage  Co.  v.  Peo- 
ple (Ala.)  14  South.  656.  We  have  also  held 
that  If,  In  fact,  the  wife  did  not  appear  be- 
fore the  officer  at  all,  nor  make  any  acknowl- 
edgment to  him,  his  certificate  would  not  pre- 
clude her  from  proving  the  real  facts.  Gid- 
dens  v.  Boiling,  99  Ala.  319,  13  South.  511; 
Grlder  v.  Mortgage  Co.,  99  Ala.  281, 12  South. 
775.  These  rulings  do  not  conflict  with  the 
now  definitely  settled  doctrine  In  this  state 
that  an  officer,  within  his  local  jurisdiction, 
taking  and  certifying  acknowledgments,  acts 
Judicially,  and  not  ministerially,  and  that,  If 
the  officer  acquires  jurisdiction  of  the  par- 
ties, his  certificate  in  the  statutory  form  can- 
not, In  the  absence  of  fraud  or  duress,  be  as- 
sailed by  evidence  that  in  point  of  fact  they 
did  not  acknowledge  what  he  certifies.  Our 
latest  utterance  upon  this  subject  is  In  Mort- 
gage Co.  v.  James  (Ala.)  16  South.  887.  It 
is  not,  however,  everything  which  an  officer 
chooses  to  include  in  his  certificate  that  is 
conclusively  established  thereby.  Our  lan- 
guage is  that,  under  the  circumstances  stat- 
ed, "the  parties  will  not  be  allowed  to  Im- 
peach the  truth  of  the  facts  he  is  required  by 
law  to  certify."  The  certificate  of  an  officer 
to  a  fact  which  the  law  did  not  intrust  him 
to  certify  Is  of  no  value.  Draper  v.  Bryson. 
17  Mo.  71,  57  Am.  Dec.  257.  Upon  an  ex- 
amination of  the  certificate  which  the  stat- 
ute requires,  we  do  not  find  that  he  is  au- 
thorized to  certify— nor,  in  the  mortgage  in- 
troduced in  this  case,  did  he  certify— any- 
thing whatever  in  regard  to  the  mental  sta- 
tus of  Mrs.  Thompson.  He  must  examine  her 
touching  her  signature,  and  must  certify,  not 
that  she  did  or  could  sign  the  Instrument  of 
her  own  free  will  and  accord,  but  simply  that 
she  "acknowledged,"  meaning  thereby  that 
she  stated  or  admitted  the  signature  to  have 
been  so  made.  The  officer  is  not  required  to 
pass  upon  her  capacity  to  give  her  voluntary 
assent,  and  his  certificate  cannot  be  conclu- 
sive of  the  question.  In  Williams  v.  Baker, 
71  Pa.  St.  476,  the  court  considered  this  ques- 
tion, under  a  statute  requiring  a  separate  ac- 
knowledgment by  married  women  of  con- 
veyances of  their  separate  property,  and  re- 
quiring also  a  certificate  very  similar  in  form 
to  that  contained  in  section  2508  of  the  Code 
of  1886.  The  wife  sought  to  avoid  her  con- 
veyance, certified  In  due  form,  by  parol  evi- 
dence, on  the  ground  of  her  incapacity,  be- 
cause of  Infancy,  to  execute  the  same.  Thc- 
certiflcate  of  the  officer  was  relied  on  as  con- 
clusive of  the  validity  of  her  deed  against 
an  attack  of  that  kind.  The  court  said  that 
the  form  of  the  certificate  did  not  make  it 
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the  duty  of  the  magistrate  to  ascertain  and 
certify  in  relation  to  anything,  except  wheth- 
er the  woman  executed  voluntarily,  of  her 
own  free  will  and  accord,  without  compul- 
sion from  her  husband,  and  that,  inasmuch 
as  the  certificate  is  conclusive  only  of  such 
facts  as  the  officer  was  required  lo  certify, 
she  was  not  concluded  by  his  certificate  from 
showing  she  was  a  minor  when  she  signed. 
We  must  give  a  similar  construction  to  our 
statute. 

The  circuit  court  should  have  allowed  the 
defendant  to  prove,  If  he  could,  that  his 
wife  was  insane  when  she  affixed  her  name 
to  the  mortgage  and  acknowledged  the  same, 
as  he  offered  to  do;  and,  because  of  its  re- 
fusal to  allow  such  evidence  to  be  intro- 
duced, the  Judgment  must  be  reversed  and 
the  cause  remanded.  Reversed  and  remand- 
ed. 


BUSBT  v.  VOYLES. 
(Supreme  Court  of  Mississippi.   April  22,  1895.) 

E/ECTMEXT— EviDEXCK. 

1.  The  only  question  in  ejectment  being  the 
location  of  a  certain  natural  boundary  line, 
referred  to  in  the  conveyances  under  which 
both  parties  claim,  there  is  no  harm  in  the  ad- 
mission of  a  suivey  which  does  not  tend  to  lo- 
cate the  line. 

2.  Where  the  boundary  in  dispute  was  not 
doubtful,  as  described  in  the  deed  under  which 

Idaintiff  claimed. — the  question  turning  upon  its 
oration  as  described  in  the  prior  deed,  under 
which  defendant  claimed,— there  was  no  error 
in  the  exclusion  of  surveys  offered  by  plaintiff, 
putting  the  boundary  where  he  claimed  it  was 
located. 

3.  It  is  not  ground  for  the  exclusion  of  a 
survey  that  counsel  states  that  the  surveyor 
was  intoxicated  at  the  time  it  was  made. 

Appeal  from  circuit  court,  Alcorn  county, 
Newnau  Cayce,  Judge. 

Ejectment  by  J.  H.  Busby  against  A.  N. 
Voyles.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

An  action  of  ejectment  by  appellant 
against  appellee  for  the  following  described 
parcel  of  land  In  Alcorn  county:  Beginning 
at  a  ditch  118%  rods  due  south  of  the  N.  E. 
corner  of  the  N.  W.  %  of  section  4,  township 
2,  range  8;  thence  west  along  said  ditch,  to 
where  it  intersects  a  small  branch  running 
in  a  northwesterly  direction;  thence  down 
said  branch,  In  a  northwesterly  direction, 
with  the  meanderings  of  said  branch,  to 
where  it  enters  Into  a  large  branch  or  creek; 
thence  westerly,  down  sold  branch  or  creek, 
with  its  meanderings,  to  where  said  ditch 
empties  into  said  large  creek  or  branch; 
thence  east  up  said  ditch  to  the  beginning 
point  In  1874  W.  E.  D.  Steger  owned  all  of 
section  4,  township  2,  range  8.  On  the  trial, 
plaintiff  introduced  a  deed  from  W.  E.  D. 
Steger  to  M.  E.  Richardson,  conveying  the 
following  described  land:  "Commencing  at 
the  N.  E.  corner  of  N.  W.  %  of  S.  4.  T.  2,  R. 
8  east,  and  running  south  one  hundred  & 
eighteen  and  %  rods  to  a  ditch  on  south  side 


of  glade;  thence  west  with  said  ditch  to 
creek;  thence  with  said  creek  to  west  bound- 
ary line  of  said  N.  W.  %;  thence  north  with 
said  line  to  N.  W.  corner,  less  %  of  an  acre 
in  said  N.  W.  corner  for  church;  thence  east 
with  N.  boundary  to  point  of  beginning;  con- 
taining 130  acres,  more  or  less,"— and  all  the 
mesne  conveyances  from  Richardson  to  him- 
self. The  deed  to  Richardson  was  executed 
November  10,  1882.  Defendant  claimed  title 
under  deed  from  W.  E.  D.  Steger  to  J.  P. 
Steger,  executed  February  19,  1874,  convey- 
ing the  following  land:  "Said  land  begins 
at  the  S.  E.  corner  of  the  N.  W.  %  of  section 
4,  T.  2,  R.  8,  and  runs  thence  north  to  the 
branch  on  the  south  side  the  glade;  thence 
west  down  said  branch  to  the  west  side  of 
said  %;  thence  south  to  the  corner  of  said 
quarter  section;  thence  east  to  the  southeast 
corner  on  said  quarter  section,"— and  mesne 
conveyances  from  J.  P.  Steger  to  himself. 
W.  E.  D.  Steger,  a  witness  for  plaintiff,  tes- 
tified, that  when  he  made  the  deed,  in  1874. 
to  J.  P.  Steger,  they  agreed  on  the  division 
line  between  them,  and  that  It  was  an  old 
ditch  dug  on  the  south  side  of  the  glade,  and 
ran  south  of  the  land  In  controversy;  that 
the  deed  did  not  Include  the  land  in  con- 
troversy, according  to  the  understanding  at 
the  time  It  was  made;  that  he  owned  the 
land  In  controversy,  and  had  possession  of  it 
until  sold  to  Richardson,  and  J.  P.  Steger 
never  claimed  It,  or  exercised  any  acts  of 
ownership  over  it  The  division  ditch  ran 
on  the  south  side  of  the  glade.  There  was 
evidence  that  appellant  and  those  under 
whom  he  held  had  been  In  possession  of  the 
land  all  the  time,  claiming  It  and  exercising 
acts  of  ownership  over  It  Other  witnesses 
testified  that  they  heard  W.  E.  D.  Steger 
and  J.  P.  Steger  both  say  that  the  ditch  was 
the  line  between  them.  The  evidence  for  do 
fendant  was  to  the  effect  that  the  branch 
north  of  the  ditch,  and  not  the  ditch,  was  the 
northern  boundary  of  the  land  conveyed  by 
W.  E.  D.  Steger  to  J.  P.  Steger,  thus  Includ- 
ing 4he  land  in  controversy  in  that  deed. 
Appellee's  evidence  showed  that  there  was 
but  one  branch  or  ditch  that  runs  from  the 
eastern  to  the  western  side  of  the  quarter 
section  described  in  the  deed  to  J.  P.  Steger. 
Defendant  Introduced  in  evidence  a  survey 
made  by  the  county  surveyor,  W.  L.  Wil- 
liams, to  show  that  the  lines,  as  given  by  the 
two  deeds,  overlapped  each  other.  Plaintiff 
objected  to  the  Introduction  of  this  survey, 
and  offered  to  prove  that  the  surveyor  was 
drunk  when  it  was  made,  and  afterwards 
acknowledged  that  It  was  incorrect  and  fur- 
ther objected  because  not  ordered  to  be  made 
in  this  cause  by  the  court.  The  objection 
was  overruled.  Plaintiff  offered  hi  evidence 
surveys  made  prior  to  this  one,  and  subse- 
quent to  show  that  it  was  incorrect  but  they 
were  excluded.  Plaintiff  urged,  against  the 
instructions  given  for  defendant  that  they 
required  plaintiff  to  make  out  his  case  beyond 
doubt 
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J.  M.  Boone,  for  appellant  EL  8.  Candler, 
Jr.,  for  appellee. 

COOPER,  C.  J.  The  question  Involved  In 
this  cause,  and  the  only  one,  so  far  as  bound- 
aries are  involved,  is  whether,  in  the  convey- 
ance from  W.  B.  D.  Steger  to  John  P.  Steger, 
under  which  the  defendant  claims,  the  course 
of  what  some  of  the  witnesses  call  the 
"Branch,"  or  that  of  what  they  call  the 
"Ditch."  was  the  northern  boundary  of  the 
land  conveyed.  It  is  not  denied  that  the 
subsequent  conveys  nee  from  W.  E.  D.  Steger 
to  Richardson,  under  which  the  plaintiff 
claims,  does  include  the  land  in  controversy. 
In  this  view,  we  do  not  see  what  harm  could 
possibly  have  been  done  to  the  plaintiff  by 
the  admission  of  the  survey  made  by  Will- 
iams, the  county  surveyor.  He  does  not  pre- 
tend to  know  anything  of  the  material  and 
controlling  fact,  as  to  which  other  witnesses 
speak.  The  question  is,  where  was  the 
"branch  on  the  south  side  of  the  glade,"  re- 
ferred to  in  the  conveyance  made  by  W.  EL 
I>.  Steger  to  John  P.  Steger  on  the  1st  day  of 
Janury,  1875?  And  as  to  this  fact  the  survey 
does  not  pretend  to  state.  No  objection  was 
made  to  the  introduction  of  this  survey,  ex- 
cept upon  the  ground  that  the  surveyor  was 
stated  by  the  plaintiff's  counsel  to  have  been 
ilrunk  when  it  was  made,  and  because  it  was 
Dot  made  by  an  order  made  In  this  cause. 
The  record  does  not  disclose  that  it  was  a 
survey  made  in  any  Judicial  proceeding,  ex- 
cept by  suggestion.  The  account  for  fees,  at- 
tached to  the  survey,  states  that  it  was  made 
'In  the  case  of  W.  O.  Klmmons  v.  George  W. 
Graham,"  and  the  plaintiff  claims  under  Klnx- 
mons,  and  thedefendant  under  Graham.  There 
is  also  a  report  addressed  to  the  Honorable  L. 
E.  Houston,  Judge  of  the  circuit  court,  In  which 
the  surveyor  refers  to  a  commission  directed 
to  him  by  said  Judge.  We  infer  that  the  par- 
ties to  this  suit  knew  all  about  the  circum- 
stances under  which  the  survey  was  made, 
and  the  defendant,  knowing  that  proper  pre- 
liminary proof  might  be  made,  if  any  other 
survey  than  one  made  under  an  order  in  this 
cause  would  be  competent,  waived  the  in- 
troduction of  such  proof.  On  the  grounds 
stated  in  the  objection  to  the  testimony,  It 
was  not  incompetent  We  think  the  court 
might  have  rejected  the  evidence  for  want 
of  any  probative  force,  but  for  this  reason  its 
admission  is  not  reversible  error.  For  this 
reason  the  court  properly  excluded  the  evi- 
dence offered  by  the  plaintiff  to  show  that 
other  surveys  put  the  boundaries  where  the 
plaintiff  claimed  them  to  be.  On  the  plain- 
tiffs deed,  the  boundary  was  not  doubtful. 
The  question  Is  whether  W.  E.  D.  Steger  had 
already  conveyed  the  land  in  controversy, 
Included  in  the  deed  to  Richardson,  under 
whom  the  plaintiff  claims,  to  John  P.  Steger, 
under  whom  the  defendant  claims;  and  this, 
under  the  facts  of  this  case,  is  not  a  ques- 
tion determinable  by  surveys.  We  do  not 
understand  the  defendant's  instructions  as 


telling  the  Jury  that  the  plaintiff  must  make 
out  his  case  beyond  all  doubt  Taken  as  a 
whole,  they  only  state  that  the  plaintiff  must 
establish  his  case  by  evidence  satisfactory  to 
the  Jury.    The  Judgment  is  affirmed. 


LEPNICK  v.  GADDIS. 
(Supreme  Court  of  Mississippi.   April  1,  1896.) 
Negligence— Personal  Injuries— Pleading 
antj  Proof. 

1.  Evidence  that  on  a  dark,  rainy  night 
plaintiff,  in  endeavoring  to  follow  a  path  across 
defendant's  vacant  lot.  then  in  common  use  by 
the  public,  at  the  implied  invitation  of  defend- 
ant, fell  into  an  open,  unguarded  cistern,  is 
insufficient  to  sunport  a  declaration  which  al- 
leges that  plaintiff,  a  stranger,  while  lawfully 
using  the  public  highway,  strayed  from  the 
same  upon  said  vacant  lot,  following  a  path 
apparently  in  common  use  by  the  public,  and, 
there  being  nothing  to  advise  him  where  the 
highway  ceased  ana  the  vacant  lot  began,  fell 
into  the  cistern. 

2.  Where  plaintiff  has  not  shown  himself 
entitled  to  recover  at  all,  he  cannot  object  to  a 
verdict  and  judgment  in  his  favor  amounting 
to  one  dollar  and  costs. 

Appeal  from  circuit  court,  Madison  coun- 
ty; J.  B.  Chrisman,  Judge. 

Action  by  Samuel  Lepnlck  against  E.  F. 
Gaddis  to  recover  for  personal  injuries  suf- 
fered by  falling  into  a  cistern  on  a  vacant 
lot  owned  by  the  defendant.  On  a  former 
appeal  (16  South.  213)  it  was  held  that  plain- 
tiff had  stated  a  cause  of  action  in  his  dec- 
laration, and  on  the  trial  he  recovered  a 
verdict  and  judgment  for  one  dollar  and 
costs,  from  which  he  appeals.  Affirmed. 

Suit  in  the  circuit  court  of  Madison  coun- 
ty, by  appellant  against  appellee,  to  recover 
damages  for  personal  injuries  to  appellant 
from  falling  into  a  cistern  on  a  vacant  lot 
owned  by  appellee.  The  first  coimt  in  the 
declaration  alleges  that  E.  F.  Gaddis  had 
been  In  possession  of,  and  claimed  to  be  the 
owner  of,  a  certain  lot  in  the  town  of  Flora, 
in  Madison  county,  which  he  used  for  a  long 
time  for  a  store;  that  said  lot  Is  a  corner  lot. 
bounded  on  the  north  by  Railroad  street  and 
on  the  west  by  Center  street  two  of  the 
main  thoroughfares  of  said  town;  that  de- 
fendant constructed  a  cistern  on  said  lot.  23 
feet  from  the  west  boundary,  and  around 
about  said  cistern  a  storehouse  was  built, 
and  the  cistern  thus  completely  guarded  and 
protected  from  danger  to  any  one;  that 
some  time  during  the  winter  of  1800  the 
storehouse  was  burned  down,  and  left  the 
cistern  exposed,  which  was  kept  well  pro- 
tected for  a  while;  that  this  vacant  lot  was 
used  by  the  public  as  a  common  thorough- 
fare, at  defendant's  permission  and  invita- 
tion; that  the  public  traveled  over  the  lot  In 
passing  from  Railroad  street  to  Center  street; 
that  there  were  two  paths  generally  used, 
both  of  which  ran  near  the  cistern;  that, 
while  the  lot  was  so  used  with  his  knowl- 
edge and  Invitation,  the  cistern  became 
cracked  and  caved  and  useless,  when  de- 
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fendant  allowed  It  to  become  dangerous,  and 
took  away  all  protection  and  advertisements 
that  would  protect  or  advise  the  public  of 
the  danger  from  the  cistern;  that  defendant 
carelessly  and  negligently  permitted  this 
cistern  to  remain  a  menace  to  the  lives  and 
safety  of  man  and  beast,  within  such  close 
proximity  to  the  highways  that  he  knew  it 
was  dangerous  to  those  using  the  said  high- 
ways; and  that  on  a  dark  and  rainy  night  of 
November,  1893,  plaintiff,  while  lawfully  us- 
ing the  public  highway,  strayed  from  the 
same  upon  said  vacant  lot,  and,  there  being 
nothing  to  advise  him  where  the  highway 
ceased  and  the  vacant  lot  began,  he  fell  Into 
said  cistern  on  defendant's  vacant  lot  and 
was  seriously  Injured.  The  second  count 
sets  out  the  facts  as  in  the  first,  and  says 
that  while  defendant  used  the  lot,  or  had  his 
store  on  it,  he  constructed  hitching  posts  for 
stock  within  three  or  four  feet  of  said  cis- 
tern, when  it  was  thus  protected,  and  in- 
vited and  held  out  inducements  to  the  public 
to  come  upon  said  lot,  and  not  to  follow  the 
sidewalks,  which  ran  some  distance  from  his 
store,  by  two  paths  and  a  wagon  road,  which 
mn  near  the  then  well-protected  cistern;  that, 
in  consequence  of  defendant's  said  invitation 
and  Inducements,  a  part  of  the  public  sidewalk 
fell  Into  disuse,  the  public  traveling  over  said 
lot;  and  that  it  was  a  source  of  profit  to  de- 
fendant, and  he  encouraged  and  Invited  the 
public  to  travel  over  said  lot,  but  that  the 
store  was  afterwards  destroyed  by  fire,  when 
the  cistern  was  neglected,  etc.,  as  in  the  first 
count,  and,  plaintiff  being  a  comparative 
stranger  in  said  town,  having  lost  his  way 
while  passing  along  the  sidewalk  and  paths 
leading  across  said  lot,  he  fell  Into  said  cis- 
tern and  was  injured,  etc.  Defendant  plead- 
ed the  general  issue,  and  gave  notice  of  af- 
firmative matter  to  be  proved  in  defense, 
which  It  Is  not  necessary  to  set  out.  Plain- 
tiff testified  in  his  own  behalf  as  follows:  It 
was  a  dark  night  In  1893.  That  he  was  a 
stranger  In  Flora,  and  boarded  with  a  man 
named  Lipscomb.  "I  went  there  one  dark 
night  to  supper.  It  was  a  dark,  rainy  night. 
The  path  goes  right  over  the  vacant  lot,  and 
a  cistern  sets  on  the  side  of  the  path.  I  went 
right  In  there.  There  were  brick  at  the 
mouth  at  the  cistern,  but  they  were  pretty 
close  to  the  ground.  I  had  not  noticed  that 
there  was  a  cistern  there.  There  was  a  lit- 
tle water  there,  In  the  cistern,— about  a  foot 
and  a  half  deep.  I  stayed  there  In  the  water 
and  hallooed.  I  got  out  of  breath,  and  I  was 
bleeding.  Thought  I  would  die  there.  In 
about  20  minutes  a  man  got  me  out  I  was 
senseless.  I  was  sick  two  weeks.  It  was 
my  best  time.  I  was  a  peddler  by  trade, 
and  only  work  two  or  three  months  In  the 
year.  I  was  working  for  support,  and  could 
do  nothing.  I  was  trying  to  follow  the 
paths.    It  was  a  dark  night,  and  I  could  see 


nothing.  The  path  goes  from  the  corner  of 
the  fence  right  across  the  lot,  and  goes  across 
to  the  place  where  I  stayed.  I  was  trying  to 
go  to  the  place  where  I  stayed,— at  the  store. 
It  was  straight  across  there,  and  all  the  peo- 
ple use  the  path.  I  was  walking  along 
slow."  Tom  Lipscomb  testified  for  plaintiff 
as  follows:  "I  live  In  Flora,  and  helped  to 
get  Mr.  Lepnick  out  of  the  cistern.  It  was 
a  dark  and  rainy  night  He  started  home 
after  supper.  The  cistern  has  had  a  top  put 
over  It  since  Lepnick  fell  in  It  The  neck  of 
the  cistern  Is  about  two  feet  high,  and  the 
cistern  is  eight  or  ten  steps  from  the  paths. 
The  people  did  not  use  the  sidewalk.  It  had 
grown  up  In  weeds  and  grass.  The  travel 
along  there  was  in  the  paths  across  the  lot 
and  the  people  so  traveling  were  not  mo- 
lested." George  Wilson,  for  plaintiff,  stated: 
He  lived  near  Flora.  Had  been  going  there 
eight  or  ten  years.  Knew  the  lot  where  Mr. 
Gaddis'  store  formerly  stood.  There  was  a 
path  across  the  lot,  and  the  people  used  the 
vacant  lot  to  hitch  their  horses  on.  On  cross- 
examination  he  stated  that  the  only  change 
In  the  path  was  that  part  that  runs  across 
where  the  store  stood.  J.  N.  Lipscomb  testi- 
fied for  plaintiff  as  follows:  "I  live  at  Flora, 
and  know  where  the  cistern  is.  That  the 
path  that  is  there  now  has  only  been  there 
since  the  store  was  burned.  There  were 
some  posts  and  a  hitch  rack  on  the  vacant 
lot  where  people  hitched  then*  horses."  This 
was  all  the  material  evidence  introduced  for 
the  plaintiff.  The  view  of  the  case  taken  by 
the  court  renders  It  unnecessary  to  make  any 
statement  of  the  evidence  for  defendant. 
Plaintiff  recovered  a  verdict  and  judgment 
for  one  dollar  and  costs,  amounting  to  one 
dollar,  and  appealed. 

H.  B.  Greaves,  for  appellant  W.  J.  Crooin. 
for  appellee. 

WHITFIELD,  J.  We  held  on  the  former 
appeal  that  the  plaintiff  had  stated  a  good 
cause  of  action  In  the  first  two  counts  of  the 
declaration.  The  plaintiff,  however,  has 
failed,  on  the  testimony  in  the  trial  on  the 
merits,  to  support  the  allegations  in  either  of 
said  counts,  and  also  failed  to  show  a  liabil- 
ity on  defendant's  part  arising  out  of  the 
transaction,  though  not  within  the  allega- 
tions of  the  declaration.  If,  falling  to  show 
by  proof  a  case  fully  up  to  the  case  stated  in 
the  declaration,  he  had  yet  shown  a  case,  on 
the  proof,  Imposing  liability  growing  out  of 
the  transaction,  the  verdict,  under  section 
748  of  the  Code  of  1892,  would  cure  the  de- 
fective statement  of  the  liability.  But  the 
proof  does  not  do  this.  The  defendant  does 
not  appeal.  The  plaintiff  was  not  entitled 
to  recover  at  all.  Entitled  to  nothing,  on 
the  proof,  he  cannot  complain  of  having  got- 
ten something,  however  small.  Affirmed. 
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POSTAL  TELEGRAPH  CABLE  CO.  T. 
BRANTLEY. 
(Supreme  Court  of  Alabama.    July  31,  1805.) 

Deed  as  Rvidence— Agency— Instructions  on 
Evidence— Liability  of  Master  fob 
Wbonofcl  Acts  of  Sebvant. 

1.  Under  Code  1888,  §  1788,  providing  that 
a  conveyance  duly  acknowledged  and  recorded 
within  12  months  shall  be  admissible  without 
further  proof,  a  deed  not  recorded  within  a  year 
of  its  execution  is  not  admissible  to  prove  own- 
ership, or  color  of  title,  without  evidence  of  pos- 
session and  claim  of  title  under  the  deed. 

2.  One  is  not  bound  by  the  declarations  of 
another  until  it  is  shown  that  the  latter  was  his 
agent. 

3.  Under  Code  1886,  »  2754,  providing  that 
the  court  shall  not  charge  on  the  effect  of  the  tes- 
timony unless  required  to  do  so  by  one  of  the 
Darties.  It  is  error  to  charge  that  plaintiff  was 
the  owner  of  certain  land  when  that  la  one  of 
the  disputed  questions  of  the  case. 

4.  A  telegraph  company  is  liable  for  the  acts 
of  its  servants  In  cutting  trees  on  the  land  of 
another  to  make  a  way  for  a  telegraph  line, 
though  done  in  disobedience  to  orders. 

Appeal  from  circuit  court,  Washington 
county;  James  T.  Jones,  Judge. 

Action  by  James  S.  Brantley  against  the 
Postal  Telegraph  Cable  Company  to  recover 
the  statutory  penalty  for  cutting  certain 
trees  on  the  lands  of  plaintiff.  Plaintiff  had 
judgment,  and  defendant  appeals.  Reversed. 

This  was  an  action  brought  on  September 
8,  1893,  by  the  appellee,  James  8.  Brantley, 
against  the  appellant,  the  Postal  Telegraph 
Cable  Company,  to  recover  the  statutory 
penalty  for  willfully  and  knowingly  cutting 
certain  trees  from  the  lands  of  the  plaintiff. 
The  defendant  pleaded  the  general  Issue, 
and,  by  special  plea,  that  Its  agents,  em- 
ployes, and  servants  were  not  authorized  to 
do  the  acts  complained  of  in  the  complaint. 
Issue  was  joined  upon  these  pleas.  The 
plaintiff,  on  being  Introduced  as  a  witness, 
testified  that  the  lands  described  In  the  com- 
plaint formerly  belonged  to  his  mother,  and 
he  thereupon  offered  In  evidence  a  deed 
from  R.  B.  Starke  and  Sarah  Starke  to  his 
mother,  purporting  to  convey  the  lands  de- 
scribed In  the  complaint  and  also  30  addi- 
tional acres.  This  deed  was  dated  April  27, 
1869.  It  was  not  witnessed,  but  was  ac- 
knowledged, but  It  was  neither  stamped  nor 
recorded.  The  defendant  objected  to  the  in- 
troduction in  evidence  of  this  deed,  on  the 
ground  that  it  was  not  self-proving.  The 
bill  of  exceptions  recites  that  "counsel  for 
plaintiff  did  not  Insist  upon  the  Introduction 
of  said  deed,  but  attempted  to  prove  title  by 
adverse  possession.  The  court,  of  its  own 
motion,  asked  how  long  the  deed  had  been 
executed,  and  upon  ascertain lng  the  date  of 
Its  execution  said  that  It  would  allow  the 
plaintiff  to  Introduce  the  same  as  color  of 
title  without  further  proof.  It  was  there- 
upon introduced  by  the  plaintiff  to  show  col- 
or of  title,  and  to  the  action  of  the  court  al- 
lowing such  Introduction  of  said  instrument, 
the  defendant  excepted."  The  plaintiff,  as  a 
witness,  further  testified  that  his  mother 
V.18so.no.l0— 21 


died  In  1879,  leaving  two  sons;  that  his 
brother  died  in  1883,  intestate  and  without 
Issue;  that  after  his  mother's  death  he  and 
his  brother  occupied  and  claimed  the  land 
as  theirs,  and  since  his  brother's  death  he 
had  been  in  the  actual,  open,  notorious,  and 
continuous  possession  of  the  same,  claiming 
it  against  all  the  world.  The  plaintiff  fur- 
ther testified  to  facts  tending  to  show  acts 
of  ownership  and  possession  of  the  property 
described  in  the  complaint.  He  further  tes- 
tified that  he  did  not  give  the  defendant 
permission  to  cnt  the  trees  and  saplings  as 
charged  In  the  complaint;  that  he  did  not 
see  any  one  cut  the  timber,  but  the  day  or 
two  before  he  had  seen  a  squad  of  hands 
cutting  down  trees  along  the  public  road 
near  bis  place,  and  asked  them  whose  line 
It  was  they  were  constructing.  Witness  was 
then  asked  what  reply  he  received  to  this 
inquiry.  The  defendant  objected  to  this 
question,  because  It  called  for  irrelevant  and 
immaterial  matters,  and  hearsay  and  incom- 
petent evidence,  and  because  the  defendant 
was  not  bound  by  the  declarations  of  the 
persons  making  them.  The  court  overruled 
this  objection,  and  the  defendant  duly  ex- 
cepted. The  witness  answered,  "That  a  ne- 
gro workman  of  said  squad  replied,  'Postal 
Telegraph  Company.' "  Thereupon  the  de- 
fendant-moved the  court  to  exclude  this  an- 
swer, upon  the  same  grounds  upon  which 
the  objection  to  the  question  was  based,  and 
duly  excepted  to  the  court's  overruling  its 
objection.  The  plaintiff  introduced  another 
witness,  who  testified  that  he  had  counted 
the  number  of  trees  cut,  and  stated  the  re- 
sult of  such  count  This  was  all  the  evi- 
dence introduced.  The  following  portions 
of  the  court's  oral  charge  to  the  Jury,  which 
are  numbered  for  convenience  of  reference, 
were  separately  excepted  to  by  the  defend- 
ant when  given:  (1)  "The  plaintiff  must 
show  that  he  Is  the  owner  of  the  land  de- 
scribed La  the  complaint  The  court  charges 
you  that  he  Is  the  owner  of  the  land.  He 
has  made  out  his  title."  (2)  "And  the  plain- 
tiff proves  that  he  has  had  the  lands  In  ad- 
verse possession  for  24  years."  There  were 
other  portions  of  the  court's  oral  charge 
which  were  excepted  to,  and  the  defendant 
separately  excepted  to  the  court's  refusal  to 
give  each  of  the  several  written  charges  re- 
quested by  It,  but  It  Is  unnecessary  to  set 
out  in  detail  such  other  portions  of  the 
court's  oral  charge  and  the  several  charges 
asked  by  the  defendant.  There  was  judg- 
ment for  the  plaintiff,  and  the  defendant  ap- 
peals, and  assigns  as  error  the  rulings  of 
the  trial  court  upon  the  evidence,  and  the 
refusing  and  the  giving  of  the  several  char- 
ges by  the  court 

Gregory  L.  &  H.  T.  Smith,  for  appellant, 
J.  R.  &  Chas.  W.  Tompkins,  for  appellee. 

HEAD,  J.  The  deed  offered  In  evidence  by 
plaintiff  to  prove  his  ownership  of  the  land 
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on  which  the  trees  were  cat  was  not  admissi- 
ble, taken  by  itself,  without  proof  of  its  ex- 
ecution. Though  acknowledged  by  the  gran- 
tors, it  had  not  been  recorded  within  one 
year,  and  hence  did  not  fall  within  the  terms 
of  the  statute  permitting  such  instruments 
to  be  received  in  evidence  without  further 
proof.  Code  1886,  §  1798.  The  bill  of  ex- 
ceptions recites  that  the  court  below  allowed 
the  plaintiff  to  introduce  the  deed,  against 
defendant's  objection,  "to  show  color  of  ti- 
tle." There  would  have  been  no  error  in 
this  ruling  if  the  plaintiff  had  offered  other 
evidence,  along  with  the  deed,  that  the  gran- 
tee therein,  who  was  plaintiff's  mother,  had 
actually  held  possession  and  claimed  title 
under  it.  We  so  decided  in  Land  Co.  v. 
Kyle,  99  Ala.  474,  13  South.  43.  The  deed 
is  admissible  under  such  circumstances,  with- 
out proof  of  its  execution,  to  show  the  bound- 
aries of  the  possession  claimed.  It  serves 
to  demonstrate  the  limits  and  extent  of  the 
adverse  possession;  but  without  such  supple- 
mentary proof  of  possession  and  claim  under 
it,  the  deed  Itself  should  not  have  been  re- 
ceived. 

There  being  no  testimony  whatever  going 
to  show  the  agency  of  the  parties  of  whom 
plaintiff  inquired  what  line  it  was,  the  re- 
ply of  one  of  them,  that  it  was  the  "Postal 
Telegraph  Company,"  was  not  binding  on  the 
defendant,  even  if  the  declaration  had  been 
otherwise  competent  The  court  erred  in  al- 
lowing such  declaration  to  be  proven.  Cable 
Co.  v.  Le  Noir  (decided  at  present  term)  IS 
South.  200. 

Section  2754  of  the  Code  of  1886  expressly 
provides  that  the  court  "shall  not  charge  up- 
on the  effect  of  the  testimony  unless  required 
to  do  so  by  one  of  the  parties."  It  was  high- 
ly improper,  therefore,  and  a  gross  invasion 
of  the  province  of  the  jury,  for  the  court  to 
tell  them,  in  its  general  charge,  that  the 
plaintiff  was  the  owner  of  the  land,  and  that 
he  had  made  out  his  title.  That  was  one  of 
the  disputed  questions  of  the  case,  and  it 
was  for  the  jury  to  say  whether  it  had  been 
proven  to  their  reasonable  satisfaction.  A 
general  charge  on  the  effect  of  the  evidence, 
unless  given  on  request,  is  cause  of  reversal. 
Crawford  v.  McLeod,  64  Ala.  240;  Baker  v. 
Russell,  41  Ala.  279.  When  a  question  of 
fact  is  involved,  dependent  on  oral  testimony, 
the  credibility  of  the  evidence  must  be  re- 
ferred to  the  Jury,  and  a  charge  assuming 
the  credibility  of  the  testimony  is  erroneous, 
though  it  is  clear  and  undisputed.  1  Brick. 
Dig.  p.  330,  |  8;  3  Brick.  Dig.  p.  110,  fi  55. 
For  the  same  reason,  it  was  not  within  the 
province  of  the  court  to  say  to  the  Jury, 
"The  plaintiff  proves  that  he  has  had  the 
land  in  adverse  possession  for  twenty-four 
years."  Besides,  even  the  Jury  would  not 
have  been  justified  in  coming  to  any  such 
conclusion,  for  the  plaintiff  did  not  claim  to 
have  had  the  land  in  his  possession  for  more 


i  than  14  years.  There  were  other  similar  er- 
rors in  the  court's  general  charge  to  the  jury- 
but  it  would  probably  serve  no  useful  pur- 
pose to  point  them  out  in  detail.  It  is  not 
likely  that  they  will  be  repeated  on  another 
trial. 

If  there  was  any  evidence,  or  a  want  of  it. 
to  justify  the  various  written  charges  re- 
quested by  the  defendant,  except  those  pres- 
ently to  be  stated,  it  is  not  disclosed  by  the 
record.  They  were  abstract,  and  were  there- 
fore properly  refused. 

There  was  an  entire  lack  of  evidence,  how- 
ever, connecting  the  defendant  with  the  cut- 
ting of  the  trees,  and  it  was  not  shown  that 
they  were  cut  before  the  bringing  of  the  suit. 
Hence,  the  general  charge  should  have  been 
given,  as  requested  by  defendant,  and  also 
the  charge  reading  as  follows:  "Before  the 
jury  could  [can]  find  for  the  plaintiff  they 
must  be  satisfied  from  the  evidence  that  the 
trees  and  saplings  alleged  to  have  been  cut 
were  cut  before  the  commencement  of  this 
suit"  Some  of  the  written  charges  request- 
ed by  the  defendant  assert  in  substance, 
that  if  the  trees  were  cut  by  defendant's 
agents  or  servants,  in  disobedience  of  instruc- 
tions- g*ven  them  not  to  cut  any  trees  on  the 
land  of  any  person  without  his  consent  the 
defendant  would  not  be  liable.  As  the  propo- 
sition Is  insisted  on  here  by  appellant's  coun- 
sel, and  as  the  same  question  may  be  raised 
on  another  trial,  we  deem  it  proper  to  say 
that  whatever  may  have  been  their  Instruc- 
tions, if  defendant's  servants  did  the  acts 
complained  of,  in  the  course  and  within  the 
scope  of  their  employment,  defendant  would 
be  responsible  therefor.  The  rule  is  now 
well  settled  that  the  master  is  liable  for  th« 
malicious  and  tortious  acts  of  his  servant.-, 
done  in  the  scope  and  within  the  course  of 
his  employment  even  though  the  master  did 
not  authorize  or  ratify  them,  and  even  though 
they  were  in  express  disobedience  of  the 
master's  orders.  Gilliam  v.  Railroad  Co.,  70 
Ala.  208;  Railroad  Co.  v.  Whitman,  79  Ala. 
328;  Railroad  Co.  v.  Frazier,  93  Ala.  45,  » 
South.  303,  and  30  Am.  St  Rep.  28;  Rail- 
road Co.  v.  Higdon,  94  Ala.  290,  10  South. 
282;  14  Am.  &  Eng.  Enc.  Law,  815;  Ritchie 
v.  Waller,  27  Lawy.  Rep.  Ann.  101,  and  note 
(Conn.;  28  Atl.  29).  It  follows,  therefore, 
that  if  the  trees  in  question  were  cut  down 
by  defendant's  servants  or  agents  to  make 
a  way  for  the  telegraph  line,  which  they 
were  engaged  in  constructing  for  the  defend- 
ant then  defendant  would  be  liable,  if  the 
other  conditions  necessary  to  support  the 
action  were  found  to  exist  See  Cable  Co. 
v.  Le  Noir,  supra. 

It  is  not  necessary  to  notice  the  other  ex- 
ceptions reserved,  as  what  we  have  already 
said  will  probably  be  a  sufficient  guide  for 
another  trial.  For  the  errors  pointed  out. 
the  Judgment  is  reversed,  and  the  cause  re 
manded. 
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RIDDLBl  t.  wbbb. 
(Supreme  Court  of  Alabama.  July  81,  1885.) 
Salb— Warhastt— Action  for  Bbbach— Isr- 

8TKCCTIOKS. 

1.  Where  the  vendee  said,  daring  the  ne- 
gotiation of  a  trade,  "If  there  is  anything 
wrong  with  these  muies,  not  discernible,  I  want 
you  to  tell  me,"  and  the  vendor  replied,  "They 
are  as  sound  aa  a  dollar,"  and  the  trade  was 
made  on  the  faith  of  that  statement,  it  amount- 
ed to  a  warranty  of  soundness. 

2.  In  an  action  on  a  warranty  of  soundness 
of  a  mule,  the  breach  thereof  consisting  in  a 
disease  of  the  eye,  it  was  proper  to  refuse  to 
charge  that  plaintiff  was  guilty  of  contributory 
negligence,  which  would  defeat  his  recovery, 
if  he  used  the  mule  so  as  to  increase  the  in- 
jury to  the  eye. 

3.  A  request  to  charge  that,  "when  plain- 
tiff comes  into  court  and  undertakes  to  sustain 
his  case  by  oral  admissions  of  his  adversary  aft- 
er the  suit  has  been  commenced,  such  testimony 
should  be  received  with  caution,  because  of  the 
improbability  that  a  party  would  make  state- 
ments prejudicial  to  himself,  and  because  of  the 
frailty  of  memory  of  witnesses,  and  their  lia- 
bility to  misunderstand  the  words  used,"  is  ar- 
gumentative. 

4.  It  is  improper  to  instruct  the  jury  that 
their  determination  of  the  case  must  be  reached 
from  the  whole  evidence,  and  not  from  one  or 
more  sentences  alone,  as  the  jury  have  the 
right  to  accept  a  part  and  reject  the  rest  if  cir- 
cumstances Justify  it. 

5.  In  an  action  for  breach  of  warranty,  a 
request  to  charge  that  'if  defendant,  during  the 
negotiation,  told  plaintiff  that  the  mules  were 
sound  as  a  dollar,  except  a  big  ankle,  and  that 
one  had  been  struck  over  the  eye,  but  it  had  got 
all  right,  and  this  was  an  expression  of  an 
opinion,  and  defendant  believed  this  to  be  true, 
and  made  it  in  good  fnitb.  then  he  would  not 
be  responsible,  notwithstanding  one  of  the 
mules  may  be  proven  to  have  diseased  eyes," 
was  properly  refused,  because  it  does  not  au- 
thorize the  jury  to  find  for  plaintiff  in  case  the 
Hale  was  made  on  the  faith  of  that  representa- 
tion. 

Appeal  from  circuit  court,  Jackson  county; 
John  B.  Tally,  Judge. 

Action  by  Louis  T.  Webb  against  Benja- 
min Riddle  for  breach  of  warranty.  Plaintiff 
had  judgment,  and  defendant  appeals.  Af- 
firmed. 

This  action  was  brought  by  the  appellee, 
L.  T.  Webb,  against  the  appellant,  Benjamin 
Riddle,  and  sought  to  recover  damages  for 
that  the  defendant  traded  and  sold  to  the 
plaintiff  a  mule  with  a  warranty  of  sound- 
ness, which  said  warranty  was  breached,  In 
that  said  mule  was  unsound  in  eyesight, 
which  was  not  discernible  by  ordinary  ob- 
servation, and  that  the  sale  was  made  by 
reason  of  the  fraudulent  misrepresentations 
of  the  defendant  that  said  mule  was  wholly 
sound.  The  defendant  pleaded  that  the  mule 
was  sound,  that  he  did  not  warrant  the 
soundness  of  the  mule,  that  he  made  no 
fraudulent  representations  as  to  Its  sound- 
ness, and  that  he  did  not  know  of  the  un- 
soundness of  said  mule  at  the  time  of  the 
trade.  The  plaintiff,  as  a  witness  in  his  own 
behalf,  testified  that  he  traded  two  mares 
and  other  stock  to  the  defendant,  Riddle,  for 
a  pair  of  mules;  that,  at  the  time  of  the 
making  of  said  trade,  be  told  Riddle,  the 


defendant,  "that  if  there  was  anything  wrong 
with  the  mules,  which  plaintiff  could  not  dis- 
cern, be  wanted  the  defendant  to  tell  him 
about  It;  that  the  defendant  told  him,  in  re- 
ply, that  there  was  nothing  the  matter  with 
the  mules;  that  they  were  as  sound  as  a  dol- 
lar, except  that  one  of  them  had  a  big  ankle, 
and  the  other  had  been  hit  in  the  eye  with  a 
whip,  but  defendant  said  that  he  thought  it 
was  all  right  now."  This  witness  further  tes- 
tified that,  a  short  time  after  the  trade,  he 
discovered  that  the  eyes  of  one  of  the  mules 
were  affected,  and  that  it  afterwards  went 
blind.  This  witness  further  testified  that, 
after  a  trial  before  the  Justice  of  the  peace, 
he  and  the  defendant  were  talking  about  the 
case,  and  the  defendant  told  the  plaintiff 
that,  if  he  had  not  succeeded  in  trading  said 
mules  to  plaintiff,  be  would  have  gone  back 
on  the  man  he  got  them  from.  There  was 
also  evidence  introduced  on  the  part  of  the 
plaintiff  tending  to  show  that  the  eyes  of 
one  of  the  mules  were  diseased,  which  ren- 
dered said  mule  less  valuable.  It  was  also 
shown  by  the  testimony  for  the  plaintiff  that, 
while  he  had  the  mules,  he  used  them  in 
hauling  timber,  notwithstanding  the  eyes  of 
one  of  them  were  affected  and  diseased.  The 
defendant  testified,  as  a  witness  in  his  own 
behalf,  that  if  there  was  anything  wrong 
with  the  eyes  of  one  of  the  mules  at  the  time 
they  were  traded  to  the  plaintiff,  he  had  no 
knowledge  of  it;  that,  while  he  owned  the 
mules,  one  of  them  was  hit  in  the  eye  with 
a  whip,  but  the  mule  recovered  from  this 
before  the  trade  was  made.  There  was  also 
evidence  for  the  defendant  tending  to  show 
that  the  mule's  eyes  were  only  temporarily 
affected.  Upon  the  introduction  of  all  the 
evidence,  the  defendant  requested  the  court 
to  give  to  the  Jury  the  following  written 
charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  ask- 
ed: (1)  "If  the  plaintiff  relies  on  a  warranty, 
he  must  prove  a  warranty  to  the  satisfaction 
of  the  Jury.  And  In  order  to  establish  a  war- 
ranty, It  is  not  sufficient  to  show  that,  dur- 
ing the  negotiation,  plaintiff  said  to  defend- 
ant, 'Now,  if  there  is  anything  wrong  with 
these  mules,  not  discernible,  I  want  you  to  tell 
me,'  and  defendant  said  they  were  as  sound 
as  a  dollar.  This  would  be  a  mere  expression 
of  an  opinion,  and  no  recovery  could  be  had 
on  a  wrong  on  such  proof.  It  would  be  a  mere 
expression  of  an  opinion."  (2)  "If  the  Jury  are 
reasonably  satisfied  from  the  evidence  that  the 
plaintiff  put  or  permitted  the  mule  to  be  put 
to  hauling  timber,  under  such  circumstances 
as  was  likely  to  increase  the  injury  to  the 
mule's  eyes,  and  the  jury  are  reasonably  sat- 
isfied that  the  diseased  condition  of  the  eyes 
was  Increased,  and  brought  about  permanent 
disease  or  damage,  then,  by  his  carelessness, 
he  contributed  to  the  injury,  and  cannot  re- 
cover, and  their  verdict  should  find  for  the 
defendant."  (3)  "When  a  plaintiff  comes  in- 
to court  and  undertakes  to  sustain  his  case 
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by  oral  admissions  or  statements  made  by 
his  adversary  after  the  lawsuit  has  been  com- 
menced, such  testimony  should  be  received 
with  great  caution,  because  of  the  Improba- 
bility that  a  party  to  a  suit  would  make 
statements  prejudicial  to  his  own  case,  and 
because  of  the  frailty  of  memory,  and  the 
inability  of  witnesses  to  remember  the  pre- 
cise words  used,  and  their  liability  to  mis- 
understand what  was  really  said,  or  to  leave 
out  or  add  something  to  it  unintentionally. 
This  kind  of  evidence  is  subject  to  much  im- 
perfection, and  therefore  weak  in  its  char- 
acter.*' (4)  "No  warranty  or  other  fact  can 
be  proven  by  singling  out  one  part  of  what 
was  said  or  done,  tending  to  show  the  fact, 
and  ignoring  others.  It  must  all  be  taken 
and  considered  together,  and  the  determina- 
tion reached  from  the  whole  evidence,  and 
not  from  one  or  more  sentences  alone."  (5) 
"When  the  plaintiff  got  the  mules,  If  be  dis- 
covered that  one  of  them  had  a  sore  eye  or 
eyes,  and  while  in  that  condition  he  made 
such  a  careless  and  reckless  use  of  it,  by 
putting  it  to  hauling  lumber  over  a  long  and 
rough  road,  and  such  use  of  the  mule  brought 
about  or  contributed  to  the  injury  or  damage 
to  the  mule,  then  he  cannot  recover,  and  the 
verdict  should  be  for  the  defendant"  (6)  "If 
the  jury  are  reasonably  satisfied  from  the 
evidence  that  the  plaintiff  permitted  the  mule 
to  be  used  in  hauling  lumber  while  its  eyes 
were  sore  or  inflamed,  and  that  this  use  was 
of  such  a  character  as  to  cause  its  eyes  to 
grow  worse,  and  finally  defective,  then  he 
contributed  to  the  injury  in  such  a  way  that 
it  defeats  his  right  to  recovery,  and  their 
verdict  should  be  for  the  defendant"  (7) 
"If  the  defendant  during  the  negotiation, 
told  the  plaintiff  that  the  mules  were  as 
sound  as  a  dollar,  except  the  big  ankle,  and 
that  he  had  been  struck  over  the  eye,  but  It 
had  got  all  right;  and  this  was  an  expres- 
sion of  an  opinion,  and  defendant  believed 
this  to  be  true,  and  made  it  in  good  faith,— 
then  he  would  not  be  responsible,  notwith- 
standing one  of  the  mules  may  be  proven  to 
have  diseased  eyes."  (8)  "Notwithstanding 
one  of  the  mules  may  have  had  one  or  both 
of  its  eyes  hurt  while  Riddle  had  It  still,  if 
Riddle  doctored  the  eye,  and  got  it  well,  or 
apparently  well,  and  plaintiff  took  it  and 
discovered  in  a  few  days  that  its  eyes  were 
not  well,  and,  while  In  that  condition,  he  let 
Elzevan  Saunders  or  Nevels  have  it  to  haul 
lumber,  over  a  rough  road,  eight  or  nine 
miles,  and  they,  or  either  of  them,  took  the 
mule  and  put  it  to  this  work,  and  hauled 
with  It  until  it  was  blind,  or  in  a  manner 
so,  and  then  sent  it  home,  if  this  was  an  im- 
proper and  negligent  treatment  and  the  jury 
believe  that  this  disease  of  the  eyes  was 
brought  about  and  aggravated  by  this  treat- 
ment as  shown  by  the  evidence,  then  this 
was  such  contributory  negligence  as  would 
defeat  plaintiff's  recovery."  There  was  judg- 
ment for  the  plaintiff.   The  defendant  ap- 


peals, and  assigns  as  error  the  refusal  of 
the  court  to  give  the  charges  asked  by  the 
defendant 
J.  E.  Brown,  for  appellant 

HEAD,  J.  If,  during  the  negotiation  of 
the  trade,  plaintiff  said  to  defendant  "If 
there  is  anything  wrong  with  these  mules, 
not  discernible,  I  want  you  to  tell  me,"  and 
defendant  said  they  were  as  sound  as  a  dol- 
lar, it  cannot  be  affirmed  as  matter  of  law 
that  the  statement  of  the  defendant  was  the 
mere  expression  of  an  opinion.  The  defend- 
ant was  not  called  upon  to  express  an  opin- 
ion, but  he  was  required  to  state  absolutely 
whether  there  was  anything  wrong  with  the 
mules,  not  discernible,  or  not  And  the  de- 
fendant responded  absolutely  that  they  were 
as  sound  as  a  dollar.  If  the  trade  was  made 
upon  faith  of  this  statement  it  amounted  to 
a  warranty  of  soundness.  Charge  No.  1  was, 
therefore,  properly  refused. 

This  is  not  a  case  for  the  application  of 
the  doctrine  of  contributory  negligence,  as 
charges  Nob.  2,  5,  6,  and  8  seek  to  invoke. 
Those  charges  were  properly  refused. 

Charge  No.  3  is  an  argument  pure  and 
simple.  Its  refusal  was  proper. 

Charge  No.  4  Invaded  the  province  of  the 
Jury.  It  Is  true  that  it  Is  the  duty  of  the 
Jury  to  consider  all  the  testimony,  but  it  is 
for  them  to  determine  the  weight  and  value 
of  the  several  parts  thereof,  and,  if  the  cir- 
cumstances justify  it,  they  may  accept  a 
part  and  reject  the  balance.  It  will  not  do, 
therefore,  to  instruct  the  jury  that  their  de- 
termination of  the  case  must  be  reached 
from  the  whole  evidence,  and  not  from  one 
or  more  sentences  alone.  Charge  No.  4  was, 
therefore,  properly  refused.  Hurd  v.  State, 
94  Ala.  100,  10  South.  528. 

Charge  No.  7  falls  to  set  forth  all  the  ma- 
terial phases  of  the  plaintiff's  case  as  dis- 
closed by  the  testimony,  and  requires  a  find- 
ing against  the  plaintiff  upon  one  phase  of 
the  testimony  only,  if  the  jury  shall  believe 
as  therein  hypothesized.  Thus,  the  charge 
Instructs  that  If  the  defendant  told  the  plain- 
tiff that  the  mules  were  as  sound  as  a  dollar, 
except  the  big  ankle,  and  that  he  had  been 
struck  over  the  eye,  but  It  had  got  all  right 
and  this  was  an  expression  of  an  opinion,  and 
defendant  believed  this  to  be  true,  and  made 
it  in  good  faith,  then  he  would  not  be  re- 
sponsible, notwithstanding  one  of  the  mules 
may  have  proven  to  have  diseased  eyes. 
Now,  one  Newton  Garner  testified  for  the 
plaintiff:  That  he  was  present  when  the 
trade  was  made,  and  that  plaintiff  said  to 
defendant:  "Now,  Ben,  if  there  Is  anything 
the  matter  with  these  mules,  that  I  can't  see, 
I  want  you  to  tell  me.  If  there  Is  anything 
wrong  with  them,  I  am  going  to  come  back 
on  you."  That  defendant  replied  that  they 
were  all  right;  were  as  sound  as  a  dollar. 
If  the  Jury  accepted  this  phase  of  the  testi- 
mony as  the  true  one,  and  a  trade  was  made 
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upon  the  faith  of  what  was  said,  then  there 
was  In  law  a  warranty  of  soundness,  which 
Imposed  liability  upon  the  defendant,  al- 
though what  he  said  may  have  proceeded 
from  opinion,  and  not  from  absolute  knowl- 
edge. The  defendant  may  not  have  known 
of  the  existence  of  any  disease  In  the  ani- 
mal, and  may  have  honestly  believed  there 
was  none,  yet  if,  so  believing,  he  stated  as 
an  absolute  fact  that  the  mules  were  sound, 
In  response  to  the  plaintiff's  declaration  that 
he  would  come  back  on  him  if  they  were 
not,  the  assurance,  nevertheless,  had  the  ef- 
fect of  a  warranty  binding  upon  the  defend- 
ant The  charge  In  question  does  not  ex- 
clude this  liability  upon  a  finding  by  the 
jury  that  this  is  not  the  true  aspect  of  the 
case.  White  v.  Craft,  91  Ala.  139,  8  South. 
42a 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  circuit  court  is  affirmed. 


COBB  et  aL  v.  KEITH  et  aL 

(Supreme  Court  of  Alabama.  July  31,  1895.) 

Inscbancb— Cancellation  or  Policy— Recovkrt 
or  Earned  Prsmicm— Action  oh  Contract. 

1.  Plaintiffs,  as  agents,  issued  a  policy  of 
insurance  to  defendants,  and  advanced  the 
premium,  on  the  latter's  promise  to  repay  them 
before  a  certain  date.  The  policy  provided  that 
it  might  be  canceled  at  any  time,  by  either 
party  to  the  policy,  on  five  days'  nonce,  and 
the  unearned  portion  of  the  premium  returned 
to  the  insured.  On  defendants'  default  in  re- 
paying the  premium  advanced  by  plaintiffs,  the 
latter,  after  giving  the  required  notice,  canceled 
the  policy,  received  from  the  company  the  un- 
earned premium,  which  they  retained,  and  sued 
defendants  for  the  balance.  Bdd,  that  plaintiffs 
could  recover. 

2.  Where,  In  an  action  on  a  contract  against 
two  defendants,  the  proof  shows  a  contract  with 
but  one  of  them,  plaintiff  cannot  recover. 

Appeal  from  city  court  of  Anniston;  A.  P. 
Agee,  Special  Judge. 

Action  of  assumpsit  by  Keith,  Smith  &  Co. 
against  Lulle  C.  Cobb  and  another.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Reversed. 

Knox,  Bowie  A  Pelham,  for  appellants. 
Cassady,  Blackwell  &  Keith,  for  appellees. 

HEAD,  J.  Keith,  Smith  &  Co.,  plaintiffs 
in  the  lower  court,  were  Are  Insurance  agents 
in  the  city  of  Anniston.  Lnlie  C.  Cobb,  be- 
ing the  owner  of  the  Wllmer  Hotel,  applied 
to  them,  on  the  21st  day  of  November,  1893, 
for  insurance  on  the  building  and  furniture, 
and  agreed  that,  if  they  would  advance  the 
premium  for  such  Insurance,  she  would  re- 
pay them  on  or  before  the  15th  day  of  Febru- 
ary following.  Keith,  Smith  &  Co.  thereupon 
issued  the  policies  of  Insurance,  and  ad- 
vanced the  premium  due  for  same,  amount- 
ing to  $237.50.  Mrs.  Cobb  failed  to  repay  the 
money  so  advanced,  and  Keith,  Smith  &  Co., 
after  giving  her  five  days'  notice  beforehand 
of  their  intention  to  do  so,  canceled  the  said 
policies  of  insurance,  on  the  27th  day  of 


February,  1894.  Upon  the  cancellation  of 
said  policies,  they  received  from  the  com- 
panies which  had  Issued  them  the  unearned 
premiums  due  thereon  for  the  unexpired 
term,  aggregating  $174.18,  which  they  re- 
tained. The  difference  between  the  jum  of 
these  return  premiums  and  the  amount  paid 
for  the  policies  in  the  first  instance  is  what  is 
sued  for  In  this  action.  All  of  the  policies 
were  in  full  force  from  November  21,  1893,. 
until  February  27, 1894,  and  $63.32  Is  the  pre- 
mium for  that  time,  at  the  yearly  rate.  Each 
of  the  policies  contained  the  following  pro- 
vision: "This  policy  shall  be  canceled  at  any 
time,  at  the  request  of  the  insured,  or  by  the 
company,  by  giving  five  days'  notice  of  such 
cancellation.  If  this  policy  should  be  can- 
celed as  hereinabove  provided,  or  become 
void,  or  cease,  the  premium  having  been  ac- 
tually paid,  the  unearned  portion  shall  be  re- 
turned on  surrendering  this  policy  or  last  re- 
newal, this  company  retaining  the  customary 
short  rate,  except  that,  when  this  policy  is 
canceled  by  this  company  by  giving  notice, 
It  shall  retain  the  pro  rata  premium." 

1.  The  first  assignment  of  error  is  based 
on  the  court's  action  In  sustaining  a  demur- 
rer to  the  special  plea  numbered  4.  This 
plea  seems  to  have  been  drawn  with  a  view 
to  presenting  the  facts  of  the  case,  and  is  in 
accordance  with  the  statement  above  made. 
It  alleges  that  the  plaintiffs  caused  the  poli- 
cies of  insurance  to  be  canceled  by  the  com- 
panies issuing  the  same  without  the  author- 
ity or  consent  of  Lulie  C.  Cobb,  and  it  draws 
the  conclusion  that  this  action  on  the  part 
of  the  plaintiffs  was  wrongful,  and  a  repu- 
diation by  them  of  the  obligations  of  their 
contract  made  with  Lulie  C.  Cobb  on  the 
2l8t  day  of  November.  The  grounds  of  de- 
murrer assigned  to  the  plea  are,  In  sub- 
stance, that  It  Is  not  alleged  that  defendants 
suffered  any  loss  or  Injury  by  reason  of  the 
cancellation  of  the, policies,  and  that  there 
Is  no  allegation  that  defendants  did  not  re- 
ceive the  full  value,  In  Insurance,  of  the  sum 
sued  for.  There  was  no  error  in  sustaining 
this  demurrer.  The  plea  was  no  answer  to 
the  complaint,  and,  Indeed,  it  shows  on  its 
face  that  plaintiffs  had  a  good  cause  of  ac- 
tion. They  fully  complied  with  their  con- 
tract when  they  procured  the  policies  of  In- 
surance to  be  issued,  and  paid  for  the  same, 
and,  In  having  them  canceled,  It  does  not 
appear  that  they  were  guilty  of  any  wrong 
to  Mrs.  Cobb.  In  so  doing  they  were  not 
acting  for  her  or  for  themselves,  but  for  the 
companies,  which  had  the  undoubted  right, 
under  the  provision  of  the  policy  above  set 
forth,  to  make  such  cancellation,  without  as- 
signing any  cause  for  so  doing.  But,  even  if 
plaintiffs  had  been  guilty  of  a  wrong  to- 
wards Mrs.  Cobb  in  this  matter,  it  was  en- 
tirely Independent  of  and  separate  from  the 
original  transaction,  and  it  is  not  shown  that 
Mrs.  Cobb  sustained  any  Injury  or  loss  there- 
by, which  is  sought  to  be  set  off  against 
plaintiffs'  demand.    They  had  the  right  to 
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apply  the  return  premiums  in  liquidation 
pro  tanto  of  her  indebtedness  to  them,  and 
the  effect  of  doing  so  was  to  diminish,  by 
that  amount,  their  claim  against  her.  It  left 
still  due  them  the  sum  of  (63.32,  which  they 
had  paid  for  her,  at  her  request;  and  if 
there  is  any  reason,  in  law  or  in  morals,  why 
she  should  not  repay  the  same,  it  is  not  dis- 
closed by  the  record. 

2.  We  regret  to  hold,  therefore,  that  the 
judgment  of  the  lower  court  must  be  re- 
versed, for  a  reason  now  to  be  stated.  H. 
H.  Cobb  was  joined  as  a  party  defendant 
with  Lulie  G.  Cobb.  On  the  complaint  as  it 
thus  stood,  the  plaintiff  was  not  entitled  to 
recover  on  proof  of  any  other  than  a  joint 
cause  of  action  or  joint  contract.  The  evi- 
dence showed  a  contract  made  with  Lulie  C. 
Cobb  alone.  There  does  not  seem  to  have 
been  any  attempt  made  to  connect  H.  H. 
Cobb  with  the  transaction,  and  we  cannot 
conceive  why  he  should  have  been  sued.  If 
the  complaint  had  been  amended  by  striking 
out  his  name,  the  cause  might  properly  have 
proceeded  to  judgment  against  Lulie  C.  Cobb 
alone;  but  this  was  not  done.  Under  the 
evidence,  there  was  a  fatal  variance  be- 
tween the  allegations  and  the  proof,  and  the 
court  below  erred  in  rendering  the  judgment 
it  did.  Gamble  v.  Kellum,  97  Ala.  677,  12 
South.  82;  Jones  v.  Engelhardt,  78  Ala.  605; 
Steed  v.  Mclntyre,  68  Ala.  407;  Jones  v.  Nel- 
son's Bi'x,  51  Ala.  471.  In  order  that  the 
plaintiffs  may  have  opportunity  to  correct 
their  misdescription  of  the  cause  of  action  by 
amendment,  if  they  so  desire,  the  cause  will 
be  remanded  to  the  court  below.  Reversed 
and  remanded. 


ANNISTON  LIME  &  COAL  CO.  v.  LEWIS. 
(Supreme  Court  of  Alabama.  July  81,  1895.) 
Assumpsit — Evidbnxe— Instruction*. 

1.  In  an  action  for  the  price  of  staves,  the 
defense  being  that  they  were  not  of  the  "good 
and  merchantable  quality"  that  they  were  rep- 
resented to  be,  plaintiff  may  testify  that  at 
defendant's  request  he  shipped  defendant  a 
certain  kind  of  staves,  as  part  of  an  order,  and 
"that  defendant  got  them  much  cheaper  than 
the  others." 

2.  In  an  action  for  the  price  of  staves  of 
"second-class  stock,"  plaintiff  may  testify  that 
socond-class  staves  are  about  51.75  per  1,000 
cheaper  than  first-class  staves,  and  that  at  the 
time  he  sent  the  staves  to  defendant  he  was 
soiling  first-class  staves  at  $4.75  per  1,000. 

3.  Where  issue  is  joined  on  a  plea  for  re- 
coupment of  damages,  and  the  proofs  tend  to  es- 
tablish its  truth,  the  court  must  submit  such 
issue  and  proof  to  the  jury. 

4.  An  instruction  which  excludes  certain 
relevant  evidence  from  the  consideration  of  the 
jury  is  error. 

5.  Where  the  evidence  is  conflicting,  the 
affirmative  charge  is  properly  refused. 

Appeal  from  city  court  of  Anniston;  James 
W.  Lapsley,  Judge. 

Action  by  G.  W.  Lewis  against  the  Annis- 
ton Lime  &  Coal  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Reversed. 

Plaintiff  sought  to  recover  5318.81,  al- 


leged to  be  due  by  the  defendant  to  the 
plaintiff  for  barrel  heads  and  barrel  staves 
sold  and  delivered  by  the  plaintiff  to  the  de- 
fendant. The  defendant  pleaded,  first,  a  de- 
nial of  the  allegations  of  the  complaint,  sec- 
ond, that  the  debt  for  which  the  suit  was 
brought  had  been  paid,  and  the  following 
special  pleas:  (3)  "For  farther  answer  the 
defendant  says  that  the  defendant  is  en- 
gaged in  the -manufacture  of  lime,  and  or- 
dered from  the  plaintiff  staves  and  heads 
for  making  lime  barrels,  in  which  to  ship  his 
Ume;  that  the  plaintiff  represented  his 
staves  and  heads  to  be  of  good  merchant- 
able quality,  and  fit  and  suitable  to  make 
lime  barrels;  that  the  staves  and  heads 
shipped  by  plaintiff  to  defendant,  for  the 
price  of  which  this  suit  was  commenced, 
were  not  of  good  and  merchantable  qual- 
ity, and  fit  and  suitable  to  make  Ume  bar- 
rels, but  were  of  inferior  quality,  in  that 
they  were  split,  broken,  knotty,  mildewed, 
rotten,  and  were  of  no  value  to  defend- 
ant and  worthless;  and  the  defendant  avers 
that  by  reason  thereof  it  has  been  dam- 
aged to  the  amount  of  three  hundred  and 
twenty  dollars,  which  It  offers  to  recoup 
against  the  plaintiff's  demand,  and  asks 
judgment  for  the  excess."  (4)  "That  the  de- 
fendant has  paid  freight  on  the  said  in- 
ferior and  worthless  staves  and  heads,  as 
stated  In  plea  numbered  three,  to  the 
amount  of  one  hundred  dollars,  which  sum 
it  hereby  offers  to  recoup  against  plaintiff's 
demand  and  asks  judgment  for  the  excess." 
(5)  "That  by  reason  of  plaintiff's  staves  and 
heads  shipped  by  him  to  defendant  being 
of  Inferior  and  unmerchantable  quality,  as 
set  out  in  plea  number  three,  the  barrels 
made  therefrom  were  not  sufficient  or  suit- 
able for  lime  barrels,  and  the  lime  shipped 
In  the  same  was  damaged  and  wasted,  to 
defendant's  damage  In  the  sum  of  five  hun- 
dred dollars,  which  sum  defendant  offers  to 
recoup  against  plaintiff's  demand,  and  asks 
judgment  for  the  excess."  Issue  was  joined 
on  these  pleas.  On  the  trial  of  the  cause, 
the  plaintiff  Introduced  evidence  tending  to 
show  that  the  barrel  staves  and  heads 
which  he  sold  the  defendant,  and  which 
were  the  foundation  of  this  suit,  were  good 
staves  and  were  sound.  The  evidence  for 
the  defendant  was  In  conflict  with  that  of 
the  plaintiff,  tending  to  show  that  the 
staves  and  heads  which  plaintiff  had  sold 
and  shipped  to  the  defendant,  and  for  the 
price  of  which  he  brought  the  present  suit, 
were  not  such  as  were  represented,  but  that 
they  were  split,  rotten  and  broken,  and 
were  not  fit  to  be  used  in  making  Ume  bar- 
rels, the  purpose  for  which  they  were 
bought,  and  the  barrel  heads  were  also  In- 
ferior. There  was  also  evidence  on  the  part 
of  the  defendant  tending  to  show  that  by 
reason  of  the  defective  barrel  staves  and 
heads,  defendant  had  been  damaged  by  the 
loss  of  lime  from  $350  to  5500.  The  rulings 
of  the  court  upon  the  evidence  are  sum- 
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ciently  stated  in  the  opinion.  The  court,  in 
Its  charge  to  the  Jury,  instructed  them, 
among  other  things,  as  follows:  "If  the 
jury  find  from  the  evidence  that  the  staves 
and  heads  were  Inferior  and  rotten,  and  so 
appeared,  the  defendant  ought  not  to  have 
sent  Its  lime  away  in  the  inferior  barrels 
made  from  these  staves,  and  it  cannot  re* 
cover  any  damages  resulting  from  such  in- 
ferior barrels;  it  was  the  result  of  its  own 
action."  To  the  giving  of  this  charge  the 
defendant  duly  excepted.  At  the  request  of 
the  defendant,  the  court  gave  to  the  jury 
the  following  written  charge:  (5)  "If  the 
jury  believe  from  the  evidence  that  the  de- 
fendant was  damaged  by  the  plaintiff's 
fraud  or  breach  of  warranty,  as  set  up  in  Its 
pleas,  then  the  defendant  is  entitled  to  re- 
coup the  damages  that  the  evidence  shows 
it  has  sustained  by  reason  of  such  fraud  or 
breach  of  warranty,  and  if  the  damages  so 
sustained  exceed  the  claim  of  the  plaintiff, 
the  defendant  is  entitled  to  a  judgment 
against  the  plaintiff  for  the  excess."  After 
the  giving  of  this  charge,  the  court,  ex 
mero  motu,  instructed  the  jury,  by  way  of 
explanation,  as  follows:  "The  only  damage 
that  I  can  see  that  has  been  sustained  by 
the  defendant  is  the  freight  It  has  paid  on 
the  worthless  staves."  To  the  giving  of 
this  explanatory  charge  the  defendant  duly 
excepted.  Thereupon  the  defendant  re- 
quested the  court  to  give  to  the  jury  each  of 
the  following  written  charges,  and  sepa- 
rately excepted  to  the  court's  refusal  to 
give  eaeh  of  them  as  asked:  (1)  "If  the 
jury  believe  the  evidence,  they  will  find  the 
issues  in  favor  of  the  defendant."  (2)  "If 
the  jury  believe  the  evidence  they  will  find 
the  issues  in  favor  of  the  defendant  under 
the  third  plea."  (3)  AIf  the  jury  find  from 
the  evidence  that  the  defendant  used  any 
of  the  staves  shipped  by  the  plaintiff,  and 
if  they  find  that  those  so  used  were  not  of 
the  kind  ordered,  then  in  that  event  the 
defendant  would  be  liable  only  for  the  rea- 
sonable value  of  the  staves  so  used,  and  tbe 
jury  are  instructed  that  there  Is  no  evi- 
dence offered  by  the  plaintiff  of  the  value 
of  the  staves  so  used,  and  the  jury  will  find 
that  issue  in  favor  of  the  defendant." 
There  were  verdict  and  judgment  for  the 
plaintiff.  The  defendant  appeals,  and  as- 
signs as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  re- 
served. 

Caldwell,  Johnston  &  Acker,  for  appel- 
lant. A.  F.  McGhee,  for  appellee. 

HARALSON,  J.  L  The  plaintiff  being  ex- 
amined in  his  own  behalf,  on  written  inter- 
rogatories, was  asked:  "If  you  say  you 
sold  the  Anniston  Lime  &  Coal  Company 
staves  and  barrel  heads,  state  the  represen- 
tations yon  made  to  them,  as  near  as  you 
can  recollect,  as  to  the  kind  and  quality  of 
«uch  articles?  What  was  the  quality  and 
condition  of  any  such  staves   or  barrel 


beads?  Were  they  or  not  split,  broken,  mil- 
dewed, rotten  and  worthless?"  This  proof 
was  sought  to  disprove  the  facts  set  up  in 
defendant's  third  special  plea,  and  the  in- 
terrogatories were  not  objected  to.  The 
plaintiff  replied,  that  he  represented  the 
staves  to  be  second-class  stock;  that  they 
were  all  sound  second-class  stock,  and  were 
not  split,  broken,  rotten  and  worthless;  that 
he  had  sent  the  defendants  a  sample  of 
produce  staves  at  a  lower  price,  and  that  de- 
fendants ordered  him  to  ship  what  he  had 
on  hand  of  that  kind,  and  that  a  part  of  the 
last  car  were  such  produce  staves,  and  were 
fully  as  good  as  the  sample;  that  he  knew 
that  a  great  many  of  the  produce  staves 
would  not  do  for  lime  barrels,  but  defend 
ants  got  tliem  much  cheaper  than  the  oth- 
er: To  the  last  sentence,  which  is  ital- 
icized, the  defendants  objected,  for  being  ir- 
relevant, immaterial  and  incompetent,  and 
the  objection  was  overruled.  It  was  evi- 
dence tending  to  disprove  the  allegations  of 
the  plea,  of  the  sale  of  a  first-rate,  mer- 
chantable lot  of  staves  at  a  sound  price, 
which  is  the  fair  inference  of  the  plea. 

2.  The  plaintiff  also  stated  In  response  to 
a  proper  question,  "that  in  second-class 
staves,  there  is  always  more  or  less  loss; 
but  the  second-class  is  abbut  one  dollar  and 
seventy-five  cents  cheaper  on  the  thousand; 
and  at  the  time  I  sent  the  headings  and 
staves  to  the  defendant,  I  was  selling  first- 
class  staves  and  headings  at  four  dollars 
and  seventy-five  cents  per  thousand."  This 
was  equivalent  to  saying  he  sold  these  to 
defendants  at  $3  per  1,000.  Tbe  defendants 
objected  to  the  evidence  which  is  quoted 
above,  and  separately  to  each  sentence 
thereof.  The  court  overruled  the  objections 
thus  severally  made  to  this  evidence,  and 
defendant  reserved  a  separate  exception  to 
each  separate  ruling.  This  evidence  was 
not  subject  to  the  objection  interposed,  but 
was  relevant  and  proper,  as  tending  to 
show  tbe  contract  between  the  plaintiff  and 
the  defendants,  the  character  of  the  staves 
Bold  and  their  value,  and  to  disprove  the 
plea  making  defense  against  his  recovery. 
That  he  was  selling  good  staves  at  $4.75  per 
1,000,  at  that  time,  was  evidence  tending  to 
show  their  value  at  the  time  in  the  market; 
and  that  a  second-class  article  was  $1.75 
cbeaper  by  the  1,000,  tends  to  show  the 
value  of  the  ones  sold.  Johnson  v.  West,  43 
Ala.  689;  Ward  v.  Reynolds,  82  Ala.  384; 
Foster  v.  Rodgers,  27  Ala.  002;  1  Sedg. 
Dam.  586,  and  notes;  1  Suth.  Dam.  795-700. 

3.  Issue  was  joined  on  the  defendant's 
fifth  plea  for  recoupment  of  damages.  The 
court,  in  its  oral  charge  to  the  jury,  hypoth- 
esized substantially  the  facts  set  up  In  this 
plea  as  a  basis  for  instructing  them,  that  on 
such  a  state  of  facts,  the  defendant  was 
entitled  to  no  damages  by  way  of  recou]>- 
ment  If  the  plea  was  bad,  a  demurrer 
would  have  been  sustained  to  it  When  is- 
sue was  joined  on  it,  however,  even  if  a  bad 
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plea,  and  the  proofs  tended  to  establish  Its 
truth,  the  court  should  have  submitted  the 
Issue  and  the  proof  to  the  jury.  The  effect 
of  the  charge  was,  to  authorize  a  recovery 
for  plaintiff  without  regard  to  this  Issue, 
which  was  error.  Allison  v.  Little,  03  Ala. 
150,  9  South.  388. 

4.  The  court  gave  a  charge  as  requested 
by  the  defendant,  and,  thereupon,  by  way 
of  explaining  it,  added,  of  Its  own  motion, 
"The  only  damage  I  can  see  that  has  been 
sustained  by  the  defendant  is  the  freight 
it  has  paid  on  the  worthless  staves."  The 
defendant  could  not  except  to  the  charge, 
in  so  far  as  It  assumed  that  a  part  of  the 
staves  were  worthless,— a  disputed  question 
in  the  case,— but,  ItB  vice  as  to  the  defend- 
ant was,  that  it  not  only  Ignores  but  ex- 
cludes from  the  consideration  of  the  jury, 
the  proof  as  made  for  them  by  the  witness, 
Cobb,— which  proof  was  admitted  without 
objection,— to  sustain  the  plea  of  defendant 
for  recoupment  of  damages,  that  defendant 
had  been  damaged  by  the  loss  of  lime,  etc., 
on  account  of  the  Inferiority  and  unfitness 
of  the  staves  furnished  by  plaintiff,  to  the 
amount  of  from  $350  to  $500.  This  qualifi- 
cation of  the  charge  was  dearly  erroneous. 

5.  Under  the  evidence  in  the  cause,  the 
charges  asked  by*  the  defendant." were  prop- 
erly refused.  There  was  conflict  in  the  evi- 
dence, and  charges  1  and  2,  which  assumed 
there  was  not,  could  not  have  been  properly 
given.  As  to  the  third,  it  is  sufficient  to  say, 
as  has  already  appeared,  there  was  evi- 
dence tending  to  show  the  value  of  the 
staves  shipped,  and  that  they  were  worth 
what  the  plaintiff  charged  for  them.  His 
evidence  tended  plainly  enough  to  show 
their  value.  For  the  errors  Indicated,  the 
judgment  of  the  court  below  is  reversed 
and  the  cause  remanded.  Reversed  and  re- 
manded. 


CURRY  v.  AMERICAN  FREEHOLD  LAND 

MORTGAGE  CO.  OF  LONDON,  Limited. 
(Supreme  Court  of  Alabama.  July  31,  1895.) 

Hhsband  and  Wife— Wife's  Sepakate  Estate— 
Incumbrances— Joist  Conveyances— Liability 
of  Wife  on  Covenants—  Estoppel  of  Married 
Woman. 

1.  The  joinder  of  a  wife  in  a  mortgage  by 
her  husband,  of  land  conveyed  to  him  by  a 
deed  expressly  reserving  in  favor  of  the  wife 
a  lien  for  advances  by  her  to  the  grantor,  will 
not  estop  her  from  afterwards  asserting  the 
priority  of  her  lien  over  that  of  the  mortgagee, 
though  the  mortgage  deed  contained  the  usual 
covenants  of  warranty  against  incumbrances. 

2.  Joinder  of  a  wife  in  a  mortgage  by  her 
husband,  of  land  conveyed  to  him  by  a  deed 
expressly  reserving  to  the  wife  a  lien  for  prior 
advances  by  her  to  the  grantor,  operates  simply 
as  a  relinquishment  of  her  dower  therein,  and 
of  the  homestead. 

Appeal  from  chancery  court,  Madison  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Bill  by  Bettie  H.  Curry  against  the  Amer- 
ican Freehold  Land  Mortgage  Company  of 
London,  Limited,  to  enforce  a  lien  in  her  fa- 


vor, as  being  paramount  to  that  held  by  de- 
fendant under  the  power  contained  in  a  m«Tt- 
gage  exeeuted  to  It  by  Burwell  J.  Curry,  her 
husband,  In  which  she  joined.  From  a  decree 
asserting  the  priority  of  defendant's  lien,  the 
complainant  appeals.  Reversed. 

The  bill  In  this  case  was  filed  by  the  appel- 
lant against  the  appellee,  and  sought  to  en- 
force a  lien  In  her  favor,  as  being  paramount 
to  a  lien  held  by  the  American  Freehold  Land 
Mortgage  Company  of  London,  Limited,  un- 
der the  power  contained  in  a  mortgage  exe- 
cuted to  It  by  Burwell  J.  Curry,  the  husband 
of  the  complainant,  and  the  complainant. 
The  facts  of  the  case  are  sufficiently  stated  In 
the  opinion.  On  the  final  submission  of  the 
cause,  the  chancellor  decreed  that  the  lieD 
held  by  the  complainant  upon  the  lands  con- 
veyed in  said  mortgage  was  not  paramount  to 
the  Hen  in  favor  of  the  American  Freehold 
Land  Mortgage  Company  of  London,  Limited, 
by  reason  of  the  mortgage  to  It  conveying  the 
said  lands,  but  was  subordinate  thereto.  The 
complainant  appeals  from  this  decree,  and  as- 
signs the  same  as  error. 

D.  D.  Shelby  and  R.  W.  Walker,  for  appel- 
lant. Caldwell  Bradshaw  and  Jas.  E.  Webb, 
for  appellee. 

HEAD,  J.  On  November  28,  1877,  F.  L. 
Hammond,  being  indebted  to  the  complainant. 
Bettie  H.  Curry,  who  was  his  daughter,  in 
the  sum  of  $1,377.18,  and  to  Burwell  J.  Curry, 
her  husband,  In  the  sum  of  $12,330.15,  convey- 
ed, by  deed,  to  said  Burwell  J.,  the  lands 
which  form  the  subject-matter  of  this  suit.  In 
payment  of  the  latter  Indebtedness,  but  declar- 
ing in  the  deed,  by  appropriate  words,  a  prior 
and  paramount  charge  or  lien  upon  the  lands 
in  favor  of  the  complainant,  the  said  Bettie 
H,  for  the  security  of  the  said  indebtedness 
to  her.  On  May  7,  1886,  the  said  Burwell  J. 
Curry  borrowed  of  the  defendant,  the  Ameri- 
can Freehold  Land  Mortgage  Company  of 
London,  Limited,  the  sum  of  $10,000,  and  to 
secure  the  payment  of  the  same,  in  stipulated 
installments,  together  with  interest  coupons 
attached,  executed  to  that  company  a  mort- 
gage on  said  lands.  Mrs.  Curry,  the  complain- 
ant, described  as  the  wife  of  the  said  Burwell, 
J.,  joined  In  the  execution  of  this  mortgage, 
and  acknowledged  the  same  In  the  manner  re- 
quired by  law  to  bar  the  husband's  home- 
stead, as  well  as  In  the  general  form  pre- 
scribed by  the  statute  for  the  acknowledg- 
ment of  conveyances.  Among  other  special 
stipulations,  not  necessary  to  be  noticed,  the 
mortgage  contained  general  covenants  of  sei- 
sin, warranty,  and  against  incumbrances.  At 
the  same  time,  they  executed  a  second  mort- 
gage on  the  premises  to  Joseph  H.  Sloss.  to 
secure  a  debt  of  $1,000.  This  mortgage  need 
not  be  further  noticed.  Burwell  J.  Curry 
made  default  In  the  payment  of  the  $10,000 
mortgage,  and  the  company  proceeded  to  fore- 
close under  the  power  of  sale,  and  advertised 
the  lands  for  sale  on  a  specified  day,  sold  the 
same,  and  Itself  became  the  purchaser.  Mrs. 
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Carry  filed  her  bin  to  enforce  her  lien  on  the 
lands  secured  to  her  by  the  deed  of  Hammond 
to  her  husband  as  a  prior  charge,  and  the  sole 
question,  as  the  case  comes  before  us,  is 
whether  she  waived  her  paramount  lien  by 
Joining  with  her  husband  in  the  said  mort- 
gage. 

Upon  two  considerations  it  seems  very  clear 
to  us  that  she  is  not  estopped.  First.  It  is 
not  questioned,  as  the  written  application  for 
the  loan,  made  by  Burwell  J.  Curry,  shows, 
that  the  loan  .was  to  him  individually.  He 
was  the  legal  owner  of  the  lands,  and  they 
were  mortgaged,  as  his  property,  to  secure 
the  loan.  To  perfect  the  security,  it  was  nec- 
essary that  the  wife  release  her  dower,  and 
sign  the  conveyance  so  as  to  bar  the  hus- 
band's homestead.  Section  1894  of  the  Code 
of  1886  provides  how  dower  may  be  relin- 
quished. It  provides  that  the  wife  may  relin- 
quish her  dower  In  land  by  joining  with  her 
husband  in  a  conveyance  thereof,  or  by  joining 
with  her  husband  in  a  power  of  attorney  au- 
thorizing the  attorney  to  convey  the  lands,  or, 
subsequently  to  a  conveyance  thereof  by  the 
husband,  by  a  separate  Instrument  executed 
by  her  alone;  and,  in  either  case,  her  signa- 
ture must  be  attested  by  two  witnesses  who 
are  able  to  write,  or  acknowledged  by  her  ac- 
cording to  the  form  prescribed  for  the  ac- 
knowledgment of  other  conveyances  in  this 
state.  And  section  1899  provides  that  "nei- 
ther the  wife  individually,  nor  her  separate 
estate,  Is  bound  by  the  covenant  of  warranty 
contained  in  any  deed  conveying  land  belong- 
ing to  the  husband,  executed  by  such  wife  in 
connection  with  her  husband;  but  such  deed 
shall  have  the  effect  only  of  a  relinquishment 
of  dower,  unless  there  be  In  the  deed  a  special 
covenant  of  the  wife,  expressing  her  intention 
to  bind  her  separate  estate."  Under  these 
provisions,  there  would  seem  to  be  no  room 
for  doubt  that  no  effect  can  properly  be  ac- 
corded to  the  execution  of  the  mortgage  by 
Mrs.  Curry  Jointly  with  her  husband,  other 
than  the  relinquishment  of  dower,  and  effectu- 
ating a  valid  alienation  of  the  homestead.  In 
legal  effect,  she  is  not  a  covenantor  in  the  cov- 
enants of  seisin,  warranty,  and  against  In- 
cumbrances, contained  in  the  Instrument. 
Those  covenants  proceed  from,  and  bind,  the 
husband  alone.  Such  Is,  not  only  the  provi- 
sion of  the  statute,  above  copied,  properly  con- 
strued, but  It  was  so  held  upon  general  princi- 
ples of  law,  independently  of  an  express  statu- 
tory provision.  In  Gonzales  v.  Hukll,  49  Ala. 
260,  we  said:  "The  joint  conveyance  of  land 
by  husband  and  wife,  as  his  property,  does 
not  estop  the  wife  from  setting  up  a  title  sub- 
sequently acquired.  She  is  not  sui  juris,  ex- 
cept to  relinquish  her  dower,"— citing  Tyler, 
Inf.  316;  Jackson  v.  Vanderheyden,  17  Johns. 
167;  Teal  v.  Wood  worth,  3  Paige,  470.  Re- 
linquishment of  the  dower,  and  of  the  home- 
stead, being,  then,  the  sole  purpose  and  effect 
of  the  wife's  joining  in  the  instrument,  there 
can  be  neither  conveyance  by  warranty  nor 
quitclaim,  by  virtue  of  such  a  deed,  of  any 
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right  or  Interest  held  by  her,  other  than  dow- 
er, in  the  premises  conveyed.  To  have  the 
contrary  effect,  there  must,  at  least,  be  a  spe- 
cial stipulation  on  the  part  of  the  wife,  ex- 
pressly showing  an  intention  on  her  part  to 
part  with  her  Interest  In  the  land.  The  in- 
debtedness of  Mr.  Hammond  to  complsinant, 
and  the  trust  created  for  Its  security,  was  the 
statutory  separate  estate  of  Mrs.  Curry,  gov- 
erned by  the  statute  laws  of  Alabama  then  In 
force,  as  distinguished  from  a  separate  estate 
by  contract,  known  at  the  common  law,  and 
which  was  not  displaced  by  the  statutory  sys- 
tem then  obtaining.  Such  was  the  status  of 
the  estate  until  the  new  married  woman's 
law  of  February,  1887,  was  enacted,  which 
wrought  very  material  changes  In  the  old  law. 
The  transactions  involved  In  the  present  con- 
troversy having  taken  place  prior  to  the  en- 
actment of  the  new  law,  the  rights  of  the  par- 
ties are  governed  by  the  old.  Perhaps  no 
subject  of  our  code  of  statute  law  underwent 
more  frequent  exposition  by  this  court  than 
the  old  married  woman's  law  above  referred 
to;  and  one  principle  settled  by  an  unbroken 
line  of  our  decisions,  during  the  long  period 
of  the  law's  existence,  is  that  a  mortgage 
made  by  a  married  woman,  with  or  without 
her  husband,  of  her  statutory  separate  estate 
(except  for  the  purpose  of  securing  purchase 
money  of  the  land  mortgaged),  was  null  and 
void,  inoperative  as  a  conveyance  at  law  or 
an  estoppel  In  equity.  This  principle  is  too 
well  understood  In  this  state  to  be  now  dis- 
cussed. We  are  referred  to  the  case  of  Wil- 
der v.  Wilder,  89  Ala.  414,  7  South.  767,  and 
it  is  Insisted  for  appellee  that  the  decision 
there  is  authority  for  the  proposition  that  the 
mortgage  In  which  Mrs.  Curry  joined  operates 
to  estop  her  to  assert  her  equity.  We  do  not 
so  understand  the  case.  Indeed,  Judge  Som- 
ervllle,  in  delivering  the  opinion,  fully  recog- 
nizes the  principle  we  mention.  After  show- 
ing that  a  deed  of  a  married  woman  of  her 
statutory  separate  estate,  not  executed  In  con- 
formity to  statutory  authority,  is  a  nullity  as 
a  conveyance,  he  proceeds,  upon  the  subject  of 
estoppel,  to  use  this  language:  "The  reasons 
upon  which  these  decisions  rest  is  that  the 
statute  prescribes  and  restricts  the  mode  of 
alienation  by  married  women  of  their  sepa- 
rate estates;  and  to  allow  title  to  be  confer- 
red by  equitable  estoppel  would  introduce  a 
new  mode  of  alienation,  different  from  that 
thus  prescribed,  and  would  result  hi  sanction- 
ing indirectly  the  conveyance  by  femes  covert 
of  their  property,  when  they  were  prohibited 
by  statute  from  doing  directly  the  same  act 
in  the  mode  attempted."  Several  of  our  de- 
cisions are  cited.  There  is  nothing  in  the 
opinion  evincing  the  least  purpose  to  overturn 
this  doctrine,  or  the  decisions  which  support 
It  The  case  was  withdrawn  from  its  opera- 
tion by  its  peculiar  facts.  Mrs.  Wilder  and 
her  husband,  in  pursuance  of  the  statute,  sold 
a  tract  of  land  to  Sidney  T.  Wilder,  for  part 
cash  and  part  on  time.  The  deferred  pur- 
chase money  constituted,  if  not  legally  walv- 
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ed,  a  vendor's  lien  on  the  land  In  favor  of  Mrs. 
Wilder.  To  enable  the  purchaser  to  borrow 
the  money  of  a  loan  company,  with  which  to 
make  the  cash  payment,  it  was  agreed  by  all 
parties  that  the  company  should  take  a  para- 
mount mortgage  on  the  land  to  secure  the 
loan,  and  that  Mrs.  Wilder  should  take  a  sec- 
ond and  subordinate  mortgage  to  secure  the 
deferred  purchase  money,  thus  waiving  her 
vendor's  lien  in  favor  of  the  loan  company. 
She  afterwards  filed  her  bill  to  assert  a  para- 
mount lien  as  vendor,  and  the  question  was 
whether  she  was  estopped.  The  court,  hold- 
ing that  she  was,  placed  its  decision  upon  the 
ground  that,  by  the  statute,  a  married  wo- 
man, by  the  joint  deed  of  herself  and  hus- 
band, could  lawfully  make  absolute  sale  of 
her  separate  property;  that  this  power  car- 
ried with  It  authority  to  sell  on  credit,  and  se- 
cure the  payment  of  the  purchase  money  by 
such  means  as  the  parties  might  agree  upon, 
and,  therefore,  as  an  Incident  to  the  power  to 
sell,  it  was  competent  for  the  wife,,  to  enable 
the  purchaser  to  raise  the  money  to  make  the 
cash  payment  to  her,  to  accept  a  second  mort- 
gage in  lieu  of  the  retention  of  her  paramount 
lien  as  a  vendor;  and,  this  having  been  done, 
she  was  denied  relief.  It  Is  manifest  there  is 
nothing  in  common  between  that  case  and  the 
present  Then,  if  It  were  conceded  that  the 
mortgage  in  question  could  be  treated  as  the 
deed  of  Mrs.  Curry,  purporting  to  convey,  by 
warranty,  the  land,  as  her  property,  and  not, 
on  its  face,  a  mere  relinquishment  of  dower 
and  homestead,  Its  utter  invalidity,  under  the 
statute,  must  necessarily  be  pronounced. 

There  is  in  the  covenants  of  this  mortgage 
no  element  of  misrepresentation  of  fact,  as 
suggested  by  counsel,  upon  which  the  mort- 
gagee was  induced  to  rely,  which  renders 
Mrs.  Curry's  repudiation  of  them,  If  they  had 
proceeded  from  her,  tortious  in  its  nature. 
They  (those  referred  to  by  counsel)  are  the 
covenants  of  seisin,  warranty  of  title,  and 
against  incumbrances,  usually  found  in  deeds 
and  mortgages  of  real  estate,  and  are  purely 
contractual  in  their  nature.  It  has  never 
been  supposed  that  the  breach  of  one  or  all  of 
these  covenants,  influenced  by  no  other  mis- 
representation of  fact,  constituted  a  fraud  on 
the  part  of  the  covenantor,  which  justified 
dealing  with  him  as  a  tort  feasor. 

The  chancellor's  decree  was  not  in  accord 
with  our  views,  and  must  be  reversed.  The 
cross  bill  of  the  defendant  company  to  mar- 
shal the  assets  was  dismissed  by  the  chancel- 
lor, and  there  is  no  cross  appeal.  Hence,  that 
matter  is  not  before  us.  A  cross  bill  is  essen- 
tial to  obtain  the  relief  sought.  The  dismissal 
was,  however,  without  prejudice,  and  we  will 
remand  the  cause,  that  the  defendant  com- 
pany may,  If  so  advised,  re  file  its  cross  bill, 
and,  if  the  facts  justify,  have  the  assets  mar- 
shaled. We  have  given  no  consideration  to 
the  merits  of  that-  branch  of  the  case,  and  do 
not  Intimate  that  the  present  record  makes  a 
case  for  the  relief  sought  by  the  cross  bill. 
The  chancellor  will,  on  the  hearing,  render  a 


decree  establishing  the  superiority  of  com- 
plainant's lien,  and  decreeing  her  appropriate 
relief,  and,  if  the  pleadings  and  proof  then  so 
require,  let  the  assets  be  so  marshaled  as  that 
justice  will  be  done.  Reversed  and  remanded. 


WITT  et  ux.  v.  BAARS. 
(Supreme  Court  of  Florida.    Oct.  t.  1885.) 
Appeal— Parties. 

1.  A  party  defendant  to  a  chancery  proceed- 
ing in  the  circuit  court,  in  whose  favor  the  bill 
of  complaint  was  dismissed,  and  against  whom 
no  relief  whatever  has  been  granted  or  any  lia- 
bility adjudged,  cannot  appeal.  An  appeal  by 
such  a  party  should  be  dismissed. 

2.  When  a  decree  against  several  defend- 
ants is  joint  in  form  and  substance,  one  of  such 
defendants  cannot  prosecute  an  appeal  there- 
from in  his  own  name  alone.  The  proper  prao^ 
tice  in  such  cases  is  indicated  in  Whitlock  v. 
Willard,  18  Fia.  156. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Escambia  coun- 
ty; W.  D.  Barnes,  Judge- 
Action  by  Henry  Baars,  trading  as  H. 
Baars  &  Co.,  against  John  C.  Witt  and  oth- 
ers. From  the  decree  rendered,  defendants 
John  C.  and  Mary  Witt  appeal.  Dismissed. 

John  Eagan  and  John  S.  Beard,  for  appel- 
lants. Blount  &  Blount  for  appellee, 

LIDDON,  J.  The  appellee,  who  was  com- 
plainant below,  brought  a  bill  to  foreclose  a 
mortgage  against  Henry  C.  Witt,  John  Geist, 
John  C.  Witt,  and  Mary  Witt,  his  wife.  The 
final  decree,  from  which  appeal  is  taken,  dis- 
missed the  bill  of  complaint  as  to  the  appel- 
lant Mary  Witt,  but  adjudged  "that  the  de- 
fendants Henry  0.  Witt,  John  Geist  and 
John  C.  Witt  are  indebted  to  the  complainant, 
Henry  Baars,  In  the  sum  of  $1,469.67,  princi- 
pal and  Interest  and  $28.40,  costs  of  suit, 
and  that  they  do  pay  the  same  within  five 
days  from  the  date  hereof;  and,  in  the  event 
of  their  failure  so  to  do,  then  that  they,  and 
all  persons  claiming  by,  through,  and  under 
them,  be,  and  are  hereby,  forever  barred  and 
foreclosed,"  etc  From  this  decree  only  the 
defendants  John  C.  Witt  and  Mary  Witt  ap- 
pealed. 

The  bill  having  been  dismissed  as  to  the  ap- 
pellant Mary  Witt,  no  relief  whatever  having 
been  granted  against  her,  or  any  liability  ad- 
judged against  her  or  her  estate,  she  cannot 
appeal;  and  the  appeal  as  to  her  should  be 
dismissed  for  that  reason.  Loring  v.  Wlttich. 
16  Fia.  323  (text,  324);  2  McKInney,  Enc. 
PI.  &  Prac.  p.  157;  Elliott,  App.  Proa  5  147; 
Barrett  v.  Carter,  69  Miss.  593, 13  South.  625. 
As  to  all  the  other  defendants  the  decree  is 
essentially  a  joint  one  In  form,  and  we  think 
also  a  joint  one  In  substance,  from  an  inspec- 
tion of  the  record.  It  Is  entered  upon  the 
same  obligation.  In  such  a  case  the  appeal 
cannot  be  prosecuted  by  one  of  the  defend- 
ants In  his  own  name  alone.  The  proper 
practice  in  such  cases  is  Indicated  In  Whit- 
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lock  v.  W II lard,  18  Fla.  156.  A  discussion  of 
the  subject-matter  can  be  found  In  Safe-De- 
posit Co.  r.  Buddington,  23  Fla.  514,  2  South. 
885. 

No  objection  was  made  to  the  want  of  prop- 
er parties,  but  the  objection  is  a  vital  one, 
which  we  cannot  overlook.  Any  order  which 
we  might  make  here  would  necessarily  affect 
the  interest  of  the  other  defendants,  who  are 
not  before  us.  It  Is  a  fundamental  principle 
in  the  administration  of  justice  in  all  courts 
that  all  parties  who  are  to  be  affected  by  the 
judgment  of  a  court  should  be  brought  be- 
fore it. 

The  appeal  is  dismissed. 


THOMAS  t.  STATE. 
(Supreme  Court  of  Florida.    Oct  1.  1895.) 
Chimiwal  AppbaI/— Waiving  Ekrors — Embczzlb- 
mbkt — sofficienct  of  evidenck 
— instructions. 

1.  The  brief  of  plaintiff  in  error  says,  " As 
to  the  first  assignment  of  error,  I  shall  pass 
without  comment,  but  most  respectfully  call 
the  attention  of  the  court  thereto.  Hdd,  that 
this  and  other  assignments  submitted  in  like 
language  were  submitted  without  argument, 
and  therefore  considered  abandoned. 

2.  An  assignment  of  error  is  that  "the  ver- 
dict of  the  jury  is  contrary  to  the  instructions 
of  the  court  a*  to  the  law  of  the  case."  The 
only  argument  made  upon  this  assignment  of 
error  is  tha+  the  court  is  invited  to  read  6 
pages  of  instructions  and  30  pages  of  testimony, 
and  compare  them,  and  ascertain  if  the  assign- 
ment is  not  well  founded.  Held,  that  the  court 
im  not  reauired  to  search  a  mass  of  matter  for 
an  error  supposed  to  be  in  it;  that  all  presump- 
tions are  in  favor  of  the  regularity  of  the  judg- 
ment below,  until  some  error  therein  is  specif- 
ically designated.  Also,  held,  that  snch  an  in- 
vitation to  a  court  to  examine  a  voluminous  rec- 
ord in  search  for  error  is  no  argument  of  the 
assignment  of  error,  and  that  the  same  might  be 
considered  abandoned. 

3.  The  entire  argument  upon  an  assignment 
of  error  was  as  follows:  "As  to  the  sixth  as- 
signment, 1  shall  also  pass,  and  ask  the  court's 
attention  thereto;  and.  when  considered  in  con- 
nection with  all  the  evidence  in  the  case,  I  con- 
tend the  same  was  grave  error."  Held,  that 
a  bare  assertion  that  a  rating  complained  of 
was  error  Is  no  argument,  and  states  no  more 
than  had  already  been  stated  in  the  assignment 
of  error. 

4.  When  no  more  is  stated  in  brief  of  coun- 
sel, as  to  any  assignment  of  error,  than  a  bare 
assertion  that  a  ruling  of  the  lower  court  was 
erroneous,  no  reasons  being  given,  no  princi- 
ples  of  law  stated,  and  no  authorities  cited,  the 
assignment  of  error  may  be  regarded  as  aban- 
doned by  reason  of  failure  to  argue  the  same, 
unless  the  error  complained  of  is  so  glaring  and 
patent  from  the  record  that  no  argument  is 
needed  to  demonstrate  it. 

5.  The  evidence  in  this  case  examined,  and 
found  insufficient  to  support  the  verdict. 

6.  On  a  trial  for  embezzlement,  the  ac- 
cused being  charged  with  appropriation  of 
property  which  came  to  his  hands  by  virtue  of 
his  being  the  agent  and  attorney  of  another, 
which  agency  and  attorneyship  were  denied,  an 
instruction  of  the  court  to  the  jury  which  elimi- 
nates from  the  case  the  nature  of  the  acquisi- 
tion of  possession  by  the  defendant  is  erroneous. 

(Syllabus  by  the  Court.) 

Error  to  criminal  court  of  record,  Marion 
county;  W.  S.  Bullock,  Judge. 


Franklin  O.  Thomas,  having  been  convicted 
of  embezzlement,  brings  error.  Reversed. 

Isaac  L.  Purcell,  for  plaintiff  In  error. 
William  B.  Lamar,  Atty.  Gen.,  for  the  State. 

LIDDON,  J.  The  plaintiff  In  error  was 
convicted  In  the  court  below  of  the  crime  of 
embezzlement  This  is  the  second  time  the 
case  has  been  before  this  court  In  33  Fla. 
464  et  seq.,  15  South.  225,  the  Information 
upon  which  the  trial  and  conviction  were  had 
Is  fully  set  out.  On  the  former  writ  of  error 
the  judgment  was  reversed,  and  a  new  trial 
ordered,  and  the  result  has  been  a  second 
conviction  and  writ  of  error.  Ten  assign- 
ments of  error  are  made.  Only  the  second, 
third,  eighth,  and  ninth  are  argued. 

The  counsel  for  plaintiff  in  error  says  In 
his  brief:  "As  to  the  first  assignment  In  er- 
ror, I  shall  pass  without  comment,  but  most 
respectfully  call  the  attention  of  the  court 
thereto."  Practically  the  same  is  said  as  to 
the  fifth,  sixth,  and  seventh  assignments. 
These  assignments  are  submitted  without  ar- 
gument and  are  therefore  considered  aban- 
doned. Hayes  v.  Todd,  34  Fla.  233, 15  South. 
752,  and  authorities  cited  on  page  236,  34 
Fla.,  and  page  753, 15  South. 

The  fourth  assignment  of  error,  which  was 
also  one  of  the  grounds  of  the  motion  for 
new  trial,  is  as  follows:  "The  verdict  of  the 
Jury  Is  contrary  to  the  instructions  of  the 
court  as  to  the  law  of  the  case."  The  only 
attempt  at  argdment  upon  this  assignment 
contained  In  brief  of  counsel  for  plaintiff  In 
error  reads  as  follows:  "As  to  the  fourth  as- 
signment: The  verdict  is  contrary  to  the  in- 
structions of  the  court  as  to  the  law  of  the 
case.  I  would  most  respectfully  call  the  at- 
tention of  the  court  to  the  charges  asked  by 
defendant  and  given  by  the  court,  which  said 
instructions  will  be  found  on  pages  36-40. 
Inclusive,  also  the  court's  general  charge,  and 
compare  the  evidence,  and  then  see  if  the 
finding  of  the  jury  is  not  contrary  to  the 
charge  and  Instructions  of  the  court"  In 
this  argument  If  It  can  be  called  an  argu- 
ment, no  error  Is  specifically  pointed  out  as 
having  been  committed  by  the  court;  but 
the  counsel  invites  us  to  the  reading  of  6 
pages  of  instructions  given  by  the  court,  and 
30  pages  of  closely-typewritten  testimony.  In 
order  that,  we  may  ascertain  for  ourselves 
what  he  la  talking  about  We  do  not  think 
this  duty  devolves  upon  us.  We  are  not  re- 
quired to  search  this  mass  of  matter  in  or- 
der to  ascertain  the  error  alleged  to  exist  In 
it  All  presumptions  are  in  favor  of  the  reg- 
ularity of  the  judgment  below,  until  some  er- 
ror therein  Is  specifically  designated.  To  In- 
vite a  court  to  examine  nearly  the  whole  of 
a  record  somewhat  voluminous,  in  order  to 
ascertain  If  error  exists  In  it  is  no  argument 
of  an  assignment  of  error,  and  this  assign- 
ment might  also  be  considered  abandoned. 
Railwav  Co.  v.  Griffin.  33  Fla.  602,  15  South. 
336:  Elliott  App.  Proc.  g{  440,  445,  and  au- 
thorities cited. 
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The  entire  argument  (If  It  can  be  so  called) 
upon  the  sixth  assignment  of  error  was  as 
follows:  "As  to  the  sixth  assignment,  I  shall 
also  pass,  and  ask  the  court's  attention 
thereto;  and,  when  considered  In  connection 
with  all  the  evidence  In  the  case,  I  contend 
the  same  was  grave  error."  This  argument 
(?)  is  only  an  Improvement  npon  that  relat- 
ing to  the  fourth  assignment,  in  this:  As  to 
that  assignment,  the  counsel  also  invited  us 
to  wade  through  and  ascertain  if  there  was 
error,  which  was  not  even  positively  alleged 
to  exist  in  the  matter  complained  of.  As  to 
the  present  (the  sixth  assignment),  the  coun- 
sel contents  himself  with  the  bare  assertion 
that  he  contends  that  the  ruling  complained 
of  was  grave  error.  This  assertion  Is  no 
argument  No  more  is  stated  than  had  al- 
ready been  alleged  in  the  assignment  of  er- 
ror. When  no  more  is  alleged  in  the  brief, 
as  to  any  assignment  of  error,  than  a  bare 
statement  that  a  ruling  of  the  lower  court 
was  erroneous,  no  reasons  being  given,  no 
principles  of  law  stated,  and  no  authorities 
cited,  the  assignment  of  error  may  be  regard- 
ed as  abandoned  by  reason  of  failing  to  ar- 
gue the  same.  Upon  this  point  It  has  been 
said:  "It  is  not  enough  to  assert  in  general 
terms  that  a  ruling  of  the  trial  court  is 
wrong.  A  fair  effort  must  be  made  to  prove 
that  It  Is  wrong,  or  the  point  will  not  be 
considered  as  having  been  made.  Counsel 
cannot  make  a  point  in  an  appellate  tribunal 
by  a  naked  general  assertion;  for  such  an  as- 
sertion will  not  be  heeded.  *  *  •  In  order 
to  secure  so  much  as  notice  of  the  point  stat- 
ed, they  must  support  it  by  a  fair  effort,  ad- 
ducing arguments,  and,  If  they  can,  citing 
authorities.  A  bare  designation  of  the  ruling 
as  erroneous,  without  discussion,  is  not  suffi- 
cient to  entitle  counsel  to  successfully  insist 
that  he  has  made  a  point;  but  a  discussion, 
even  though  it  be  not  sufficient  to  secure  as- 
sent, will  save  the  counsel  from  the  reproach 
of  having  waived  a  point  by  a  failure  to  do 
his  duty.  Where  a  ruling  is  asserted  to  be 
erroneous,  the  party  making  the  assertion 
must  overcome  the  presumption  that  it  was 
correct,  and  this  he  cannot  do  otherwise 
than  by  specifying  the  particular  error  which 
invalidates  the  ruling."  Elliott,  App.  Proc. 
§  445.  See,  also,  various  cases  cited  In  note 
to  this  section.  We  approve  the  propositions 
laid  down  in  the  citation,  to  the  extent  that 
an  assignment  of  error,  upon  which  no  other 
argument  is  made  than  a  bare  assertion  that 
the  ruling  of  the  court  upon  which  it  is  bas- 
ed is  erroneous,  should  be  considered  as 
abandoned,  unless  the  error  complained  of  is 
so  glaring  and  patent  from  the  record  as  to 
require  no  argument  to  support  it,  which  is 
not  the  case  here. 

The  second  assignment  of  error  is  that  the 
court  erred  In  overruling  the  motion  for  a 
new  trial.  The  third,  which  is  but  a  repe- 
tition of  one  of  the  grounds  of  the  motion 
for  new  trial,  is  that  the  verdict  was  con- 
trary to  the  evidence,  and  without  evidence 


to  support  It  In  view  of  the  fact  that  two- 
juries  have  found  the  same  verdict  against 
the  defendant  we  are  loath  to  disturb  the- 
present  verdict  Upon  a  most  thorough  and 
careful  examination  of  the  same,  we  have 
reached  the  conclusion  that  it  is  not  suffi- 
cient to  support  the  verdict  The  first  count 
of  the  Information  charged  the  defendant 
with  the  embezzlement  of  two  promissory 
notes  which  came  to  his  possession  by  virtue 
of  his  being  the  sgent  and  attorney  of  one 
Charles  Brown.  The  second  count  charged 
the  embezzlement  of  $700  in  money,  which 
came  to  his  possession  in  a  similar  capacity. 
The  evidence  shows  the  two  counts  refer  to 
the  same  transaction,  the  money  alleged  to 
be  embezzled  being  the  proceeds  of  discount- 
ing the  two  notes  mentioned  In  the  first 
count  The  only  witness  whose  testimony 
bears  directly  upon  the  point  of  the  capacity 
in  which  defendant  received  the  notes  hi 
question  was  that  of  Charles  Brown,  the  al- 
leged owner  of  them.  His  testimony  upon 
the  subject  was  exceedingly  vague,  uncer- 
tain, and  unsatisfactory,  and  was  contradict- 
ed in  essential  matters  by  other  witnesses 
and  circumstances,  and  by  proof  of  state- 
ments, made  out  of  court,  contradictory  to 
his  testimony.  Besides,  the  most  of  the  In- 
criminating testimony  of  this  witness  was 
drawn  from  him  by  repeated  questions  which 
were  highly  leading  and  objectionable.  The 
defendant  claimed  possession  of  the  notes  by 
reason  of  having  bought  them  from  Brown 
after  the  relation  of  attorney  and  client  be- 
tween them  had  ceased.  The  notes,  upon 
the  back  of  them,  bore  Indorsements  of  trans- 
fer from  Brown  to  the  defendant.  The  sig- 
nature of  Brown  to  these  transfers  (he  being 
an  illiterate  man)  was  made  with  his  mark. 
The  testimony  of  Brown  as  to  the  manner 
In  which  the  defendant  came  into  possession 
of  the  notes,  as  shown  by  the  record,  was  as 
follows:  "Question.  Did  you  place  the  notes 
In  the  hands  of  Thomas,  or  with  him,  for  col- 
lection? Ana  I  had  no  Intention  of  giving 
them  to  him.  I  supposed  Mr.  Thomas  would 
collect  the  notes.  Well,  you  know,  as  the 
notes  become  due,  I  would  come  down  to 
get  the  money.  Question.  Will  you  swear 
that  you  directly  or  indirectly  gave  the  notes 
to  Thomas  for  collection,  or  for  any  other 
purpose?  Ans.  I  did  not  give  them  to  him 
at  all,  for  anything.  Question  by  the  Court: 
Brown,  did  you  leave  the  notes  with  Thomas 
for  collection,  or  for  any  other  purpose  than 
to  sell  them  to  him?  That  is  what  is  meant 
by  the  question  asked  you.  Ans.  No,  sir;  I 
never  left  them  with  him  at  all.  I  thought  I 
had  them  all  the  time.  If  he  got  them.  It 
must  have  been  from  some  one  else.  I  did 
not  know  Mr.  Thomas  had  my  notes.  Ques- 
tion by  Defendant's  Attorney:  Did  Thomas 
ever  give  you  his  note  for  $300,  and  $30  in 
money,  for  the  transfer  of  the  note  of  Mr. 
Teague?  Ans.  No,  sir;  he  never  did.  Un- 
derstand that  Mr.  Thomas  exchanged  notes 
with  me,  but  I  did  not  sell  them  to  him. 
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When  the  notes  come  due,  I  came  down  to 
get  the  money,  and  went  to  Mr.  Teague,  and 
he  put  me  off,  and  told  me  to  see  Mr.  Thom- 
as. I  may  have  signed  the  transfers  to  him. 
I  do  not  remember.  I  will  not  swear  that  I 
did  not  Question  by  Defendant's  Attorney: 
Brown,  when  was  it  that  you  placed  these 
notes  in  Thomas'  possession,  or  with  him  for 
collection,  if  you  ever  did?  Ans.  I  do  not 
know.  If  I  ever  did,  I  do  not  remember  it 
It  seems  Mr.  Thomas  was  exchanging  notes 
with  me  all  along.  Question.  For  what  pur- 
pose did  Thomas  pay  you  money,  as  you 
said  in  your  direct  testimony,  if  not  on  these 
notes?  Ans.  I  do  not  know.  That  had 
•nothing  to  do  with  the  notes.  That  was  out- 
side. Question.  What  did  you  do  with  the 
note  Thomas  gave  you  for  seven  hundred 
dollars?  Ans.  I  gave  it  to  my  attorneys, 
Mess.  Miller  &  Spencer.  I  gave  it  to  them 
when  Mr.  Thomas  would  not  pay  me,  and 
told  me  I  must  be  a  fool.  Question.  How  is 
It  you  can  remember  distinctly  what  you 
4Id  with  the  note  Thomas  gave  you  for  seven 
hundred  dollars,  and  do  not  remember  what 
you  did  with  the  notes  Mr.  Teague  gave  you, 
after  they  become  due?  Ans.  I  did  not  know 
I  had  Mr.  Thomas*  note  until  my  lawyers 
told  me,  when  I  carried  it  to  them  for  them 
to  collect  my  money  out  of  .Mr.  Thomas  for 
me.  Question  by  the  Court:  Brown,  In  or- 
der to  make  it  clear,  if  Thomas  was  your 
attorney,  and  you  depended  on  him  to  col- 
lect your  money  for  you  from  Mr.  Teague, 
why  did  you  carry  the  notes  to  Mr.  Teague 
to  get  the  money;  that  is,  why  did  you  go 
to  Mr.  Teague  for  It,  instead  of  Thomas? 
Ans.  Well,  Judge,  you  want  me  to  tell  the 
truth.  I  did  not  have  any  confidence  in  this 
man  Thomas  ever  since  I  heard  that  he  went 
■down  8outh  and  got  in  Jail.  When  he  came 
back  I  told  him  to  give  me  up  all  the  papers 
I  gave  him  to  sell  the  land,  but  he  told  me 
that  he  would  come  out  all  right  I  never 
did  have  any  confidence  in  the  man  after 
then,  but  let  him  go  on  and  sell  the  land. 
This  was  before  I  sold  the  land  and  got  the 
notes  from  Mr.  Teague.  Phllmore  Simmons 
told  me  that  Thomas  was  handling  his  lands, 
and  was  all  right  and  others  told  me  he  was 
-all  right  so  I  trusted  him  to  make  the  trade 
for  me.  Question  by  Defendant's  Attorney: 
Did  you  ever  make  any  other  contract  with 
Thomas  to  collect  the  amount  of  the  notes, 
•or  act  as  your  agent  or  attorney,  than  that 
you  made  in  giving  him  the  power  of  attor- 
ney? Ans.  I  made  no  other  contract  with 
him.  He  was  to  sell  my  land  and  get  my 
money.  That  is  all  the  contract  I  made 
with  him.  I  was  to  pay  him  seven  cents  on 
the  dollar.  Simmons  directed  me  to  him, 
as  a  suitable  person,  and  I  thought  he  was 
all  right"  The  testimony  of  Brown  upon 
the  subject  of  the  transfer  and  indorsement 
of  the  notes,  as  shown  by  the  record,  was  as 
follows:  "When  Mr.  Teague  made  the  notes 
to  me,  my  wife  was  in  town.  When  we  left 
Mr.  Teague's  oflice,  Mr.  Thomas  said  he  had 


some  writing  to  do  on  one  of  the  notes,  and 
my  wife  carried  them  to  his  office  to  get  the 
papers.  I  was  hitching  up  my  horse.  I 
suppose  he  wrote  on  them.  He  said,  when 
the  money  was  due,  for  me  to  come  down 
and  get  it  I  came,  and  he  put  me  off  two 
weeks;  and  I  came  again,  and  he  as  good 
as  drove  me  out  of  his  office,  and  said  I  must 
be  a  foot  I  never  sold  any  notes  to  him 
in  my  life.  I  do  not  know  anything  about 
the  transfers  on  the  notes.  One  day  I  came 
to  town,  and  told  Mr.  Thomas  I  wanted  a 
little  money,— as  much  as  a  dollar.  He  said 
I  could  get  It  If  I  would  sign  a  paper.  We 
went  into  an  office,  and  signed  it  at  an  old 
white  man's  desk,  and  we  went  on  to  the 
bank,  and  he  got  two  dollars,  and  gave  me 
one.  I  thought  something  strange,  but  said 
nothing.  I  employed  him  to  sell  my  land 
and  get  my  money,  and,  if  he  wanted  any- 
thing signed,  I  thought  it  my  duty  to  sign  it 
He  never  paid  me  anything  on  the  notes.  He 
paid  me  a  little  money  on  ?60  that  was  not 
in  the  notes.  He  paid  me  in  small  dribblets, 
twenty-five  cents,  one  dollar,  and  I  think  he 
gave  me  about  fifteen  dollars  in  all.  He 
never  paid  me  anything  to  assign  the  notes 
to  him.  I  never  received  any  money  from 
him  on  them."  The  county  solicitor  read  the 
indorsements  as  they  appeared  on  the  back 
of  the  notes,  and  asked  witness  If  he  made 
such  knowingly,  and  if  It  was  read  to  him 
before  he  signed  it,  If  he  signed  it  at  all,  to 
which  he  answered  "No";  that  he  did  not 
sign  the  transfers,  and  they  were  not  read 
to  him.  "Question.  You  considered  him  your 
lawyer,  and  you  would  sign  papers  he  would 
tell  you  to  sign,  would  you  not?  Ana  Yes, 
sir.  When  he  told  me  to  do  anything,  I 
thought  it  my  duty  to  do  it  Question.  Then, 
if  you  signed  and  transferred  those  notes  to 
Thomas,  It  was  for  the  purpose  of  having 
him  collect  your  money  for  you,  was  it  not? 
Ans.  Yes,  sir;  Mr.  Thomas  was  my  attorney, 
and  I  depended  on  him  to  get  my  money. 
This  was  in  Marlon  county,  Florida." 

Barney  Simmons,  a  witness  for  defendant, 
testified  to  being  present  when  one  of  the 
notes  was  transferred  by  Brown  to  defend- 
ant and  witnessed  the  payment  of  some 
money  In  the  trade  by  defendant  to  Brown. 
This  witness,  and  also  one  Phllmore  Sim- 
mons, .  testified  to  statements  made  to  them 
by  Brown  to  the  effect  that  he  had  traded 
the  Teague  notes  (alleged  to  have  been  em- 
bezzled) to  the  defendant  The  testimony  of 
Brown  is  too  contradictory  in  Itself— too  In- 
definite and  unsatisfactory— to  warrant  a  con- 
viction. 

The  court  charged  the  Jury  as  follows:  "If 
you  find  from  the  evidence  in  this  case,  be- 
yond a  reasonable  doubt,  that  the  defendant 
substituted  his  notes  to  Charles  Brown  for 
the  notes  of  Samuel  W.  Teague  to  Charles 
Brown,  and  without  the  knowledge  or  con- 
sent of  said  Brown,  and  afterwards  collected 
the  notes  from  Teague,  and  fraudulently  con- 
verted the  same,  or  any  part  thereof,  to  his 
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own  use,  or  otherwise  disposed  of  the  same, 
or  any  part  thereof,  without  the  consent  of 
said  Brown,  then  you  will  find  the  defendant 
guilty."  This  charge  Is  made  the  subject  of 
exception  and  an  assignment  of  error,  which 
Is  argued  before  us.  The  statute  under  which 
the  Information  was  found  (section  2457,  Rev. 
St  Fla.)  refers  to  an  embezzlement  by  an  offi- 
cer, clerk,  agent,  or  servant  of  another.  The 
penalty  Is  directed  against  such  officer,  clerk, 
agent,  or  servant  of  another  who  embezzles, 
or  fraudulently  converts  to  his  own  use  with- 
out consent,  the  property  which  has  come 
Into  his  possession  or  la  under  his  care  by 
nature  of  such  employment  The  charge 
complained  of  is  faulty  because  It  eliminates 
from  the  question  of  defendant's  guilt  the 
nature  of  his  possession.  The  defendant 
claimed  that  the  notes  were  not  in  his  hands 
by  virtue  of  his  being  the  servant  or  agent 
of  Brown.  If  this  be  true,  he  cannot  be 
found  guilty  under  the  statute  under  which 
he  was  accused  and  tried;  and,  If  he  is  guilty 
of  any  crime,  It  Is  of  some  other  offense,  not 
covered  by  that  statute.  The  charge  should 
have  been  qualified  and  limited  so  as  to  be 
only  appUcable  to  the  notes  which  came  to 
the  hands  of  the  defendant  as  the  attorney 
and  agent  of  Brown.  Quite  a  number  of 
charges  were  given  by  the  court,  to  which  no 
exception  was  taken.  All  that  defendant  re- 
quested were  given.  It  may  be  that  the  er- 
ror In  this  charge  was  cured  by  some  that 
were  given.  This  point  we  do  not  determine, 
as  the  judgment  necessarily  has  to  be  re- 
versed upon  the  insufficiency  of  the  evidence. 
We  simply  call  attention  to  the  error  in  the 
charge,  that  it  may  be  avoided  in  any  future 
trial  of  the  case. 

The  judgment  Is  reversed,  and  a  new  trial 
awarded. 


STATE  ex  rel.  ATTORNEY  GENERAL  v. 
GREEN. 

(Supreme  Court  of  Florida.  Sept.  26,  1895.) 

Enactment  or  Statutes  —  Titi.r  or  Act  — Regu- 
lation of  Elections. 

1.  The  constitutional  requirements  as  to  the 
mode  and  manner  of  enacting  laws  are  manda- 
tory, and  where  the  journals  kept  by  the  two 
houses  of  the  legislature  are  silent  as  to  mat- 
ters required  to  be  entered  upon  them,  or  where 
they  show  affirmatively  and  explicitly  that  other 
constitutional  requirements  not  directed  to  be 
entered  on  the  journals  have  not  been  complied 
with  in  the  enactment  of  a  law.  the  journal  evi- 
dence will  control,  and  the  act  be  declared  void. 

2.  When  the  legislature  acts  in  the  appar- 
ent performance  of  its  legal  functions,  every  rea- 
sonable presumption  must  be  made  in  favor  of 
the  action  of  the  legislative  body,  and  it  will 
not  be  presumed  in  any  case,  from  the  mere  si- 
lence of  the  journals,  that  either  house  has  dis- 
regarded a  constitutional  requirement  in  the 
enactment  of  a  law,  unless  where  the  constitu- 
tion has  expressly  required  the  journals  to  show 
the  action  taken;  and  in  such  case  their  silence 
will  be  fatal  to  the  law. 

8.  The  governor  acts  as  a  part  of  the  law- 
making power  of  the  state  in  approving  bills 
passed  by  the  legislature,  and  unless  substan- 


tially the  same  bill  that  passed  the  two  house* 
of  the  legislature  is  submitted  to  him  for  ap- 
proval, it  cannot  become  a  law  by  his  approval, 
or  Bilenee,  or  against  hia  approval. 

4.  Under  section  16  of  article  3  of  the  con- 
stitution, the  title  of  an  act  is  made  an  essential 
and  important  part  thereof,  and  it  will  have 
the  effect  to  control  the  subject  of  the  act,  and 
restrict  its  provisions  to  matters  properly  con- 
nected with  the  subject  expressed  in  the  title. 

5.  The  purpose  of  the  constitutional  pro- 
vision (section  10,  art.  3)  is  to  prevent  "hodge- 
podge or  log-rolling"  legislation,  surprise,  or 
fraud  upon  the  legislature  by  means  of  provi- 
sions in  acts  of  which  the  titles  give  no  intima- 
tion, and  to  fairly  apprise  the  people  of  the  sub- 
jects of  legislation  being  enacted. 

6.  If  the  title  of  an  act,  as  it  passed  the  leg- 
islative bodies,  and  when  approved  by  the  gov- 
ernor, is  so  essentially  different  as  to  affect  the 
whole  act  it  cannot  be  said  that  the  same  act 
received  the  sanction  of  the  entire  legislative  de- 
partment of  the  government;  but  if  the  differ- 
ence is  immaterial  and  unsubstantial,  it  will  not 
annul  the  law. 

7.  The  rule  of  construction,  that  although 
a  portion  of  an  act  be  void,  it  will  not  necessa- 
rily render  the  entire  act  inoperative,  if  the 
good  and  the  bad  can  be  separated,  and  the  leg- 
islative purpose  expressed  in  the  valid  portion 
be  given  effect  to,  independently  of  the  void 
part,  applies  also  to  titles  of  acts. 

8.  The  title  to  the  act  to  create  the  dty  of 
Pensacola  (chapter  4513,  Acts  1895),  being 
"An  act  to  provide  for  the  creation  of  the  city 
of  Pensacola.  now  known  as  the  provisional 
municipality  of  Pensacola,  and  for  the  govern- 
ment of  said  dty  of  Pensacola,  and  to  provide 
for  its  officers  and  their  terms  of  office,  and  to 
provide  for  the  support  and  maintenance  of  said 
dty  government  and  improvement  of  said  dty." 
as  the  act  passed  both  branches  of  the  legisla- 
ture, did  not  have  in  it  as  is  affirmatively 
and  clearly  shown  by  the  legislative  journals, 
the  words,  "and  to  provide  for  its  officers  and 
their  terms  of  office,  found  in  the  enrolled  hill 
approved  by  the  governor.  Bcid,  that  the  added 
words  are  immaterial  and  superfluous,  so  far  an 
an  expression  of  the  subject  in  the  title  is  re- 

S uired,  to  authorise  legislation  in  reference  to 
le  election  of  municipal  officers  of  the  dty  is 
concerned.  Held,  further,  that  the  title  to  the 
act  eliminating  entirely  the  added  words  as  use- 
less, Is  sufficient  to  authorize  the  provisions  in 
the  act  in  reference  to  the  election  of  municipal 
officers  for  said  city. 

9.  The  provision  in  section  152  of  the  act 
(chapter  4513.  Ads  1895).  that  the  first  election 
thereunder  should  be  hdd  on  the  first  Tuesday 
in  June,  1895,  and  biennially  thereafter  on  the 
same  day,  and  that  the  eledion  should  be  held 
under  the  general  law  governing  state  elections 
existing  at  the  last  state  election,  is  not  in  con- 
flict with  the  constitutional  provision  (section 
16.  art.  3)  that  no  law  shall  be  amended  or  re- 
vised by  reference  to  its  title  only,  hut  in  such 
case  the  act  as  revised,  or  section  as  amended, 
shall  be  re-enacted  and  published  at  length. 

10.  The  provision  in  sedion  153.  that  "the 
form  of  ballot  used  shall  conform  with  the  re- 
quirements of  existing  state  laws  as  herein  pro- 
vided," means  according  to  the  form  of  ballot 
required  by  the  act  of  1889,  existing  at  the  time 
of  the  preceding  state  election,  and  not  accord- 
ing to  the  general  election  law  of  1895. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Escambia  county; 
W.  D.  Barnes,  Judge. 

Action  In  quo  warranto  in  the  name  of  the 
state,  on  the  relation  of  the  attorney  general, 
against  L.  Hilton  Green.  To  a  judgment  for 
defendant  plaintiff  brings  error.  Affirmed. 

John  C.  Avery,  John  8.  Beard,  and  O.  M. 
Jones,   for   plaintiff   in  error.    Blount  & 
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Blount,  John  Eagan,  and  C.  B.  Parkhill,  for 
defendant  In  error. 

MABRY,  O.  J.  This  case  is  here  on  writ  of 
error  from  a  final  judgment  of  the  circuit 
court  of  Escambia  county,  quashing  an  In- 
formation In  quo  warranto  filed  by  the  attor- 
ney general  in  said  court  against  the  defend- 
ant In  error.  The  information  alleges,  in 
substance,  that,  since  the  7th  day  of  June, 
1885,  the  said  L.  Hilton  Green,  without  au- 
thority of  law,  has  used,  exercised,  and  en- 
joyed the  franchise,  functions,  and  powers 
of  councilman  of  precinct  14  of  the  city  of 
Pensacola,  otherwise  designated  as  "District 
Commissioner  of  District  No.  14  of  the  Pro- 
visional Municipality  of  Pensacola,"  by  virtue 
of  an  election  held  in  and  for  said  city  on  the 
4th  day  of  June,  1896,  In  alleged  compliance 
with  the  provisions  of  an  alleged  act  of  the 
legislature  of  Florida,  entitled,  at  the  time  of 
signing  thereof  by  the  governor,  "An  act  to 
provide  for  the  creation  of  the  city  of  Pensa- 
cola, now  known  as  the  provisional  munici- 
pality of  Penaacola,  and  for  the  government 
of  the  said  city  of  Pensacola,  and  to  provide 
for  Its  officers  and  then*  terms  of  office,  and 
to  provide  for  the  support  and  maintenance 
of  said  government  and  improvement  of  the 
said  city,"  approved  May  27,  1896;  that  at 
said  election  said  L.  Hilton  Green  received 
the  highest  number  of  votes  cast  for  the  al- 
leged office  of  councilman  for  said  precinct, 
which  is  a  precinct  of  said  county  entirely 
within  the  said  city  or  provisional  munici- 
pality of  Pensacola,  and  identical  with  elec- 
tion district  No.  14  of  the  provisional  munici- 
pality of  Pensacola,  under  chapter  4803, 
Laws  Fla.,  under  which  provision  is  made  for 
the  election  of  a  district  commissioner,  with 
powers  and  functions  coextensive  and  iden- 
tical with  those  usurped  by  L.  Hilton  Green; 
further,  that  the  signing  and  approval  of  said 
alleged  act  by  the  governor  was  not  effectual 
in  law  to  authorize  the  said  election,  be- 
cause, as  shown  by  the  journals  of  the  legis- 
lature, said  supposed  act  never  became  a  law 
of  the  state  of  Florida,  and  because  the  title 
to  the  same  Is  insufficient  to  make  said  act 
authoritative  for  holding  said  election,  and 
because  the  supposed  act  was  ineffectual  to 
create  the  said  proposed  city  of  Pensacola, 
otherwise  known  as  the  "Provisional  Munici- 
pality of  Pensacola";  that  said  election  was 
not  conducted  In  accordance  with  the  pro- 
visions of  the  general  election  law  existing 
at  the  last  state  election,  in  this,  that  no  pub- 
lication was  made  of  the  names  of  the  In- 
spectors and  clerks  of  election  for  15  days, 
as  required  by  section  174  of  the  Revised 
Statutes,  and  that  all  ballots  cast  at  said  elec- 
tion, and  all  that  were  cast  for  said  L.  Hil- 
ton Green,  were  in  such  form  as  provided  by 
the  election  law  existing  at  the  last  general 
flection,  and  not  otherwise,  except  that  upon 
each  ballot  was  the  name  of  each  person  vot- 
ed for  by  the  elector  for  the  several  offices 
voted  for  at  said  election,  all  of  which  were 
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i  deposited  in  a  single  ballot  box,  and  that  no 
proclamation  was  made  after  the  completion 
of  the  canvass,  as  required  by  section  184 
of  the  Revised  Statutes;  also,  that  said  L. 
Hilton  Green  did  not,  at  said  election,  receive 
any  vote  for  said  office  in  form  conforming  to 
that  provided  by  the  general  election  law  ex- 
isting at  the  time  of  the  passage  of  the  alleg- 
ed act  of  May  27, 1895,  that  no  official  ballots 
were  provided  for  or  used  at  said  election, 
and  there  was  no  ordinance  regulating  or  pro- 
viding for  municipal  elections  in  said  city  or 
provisional  municipality  of  Pensacola. 

The  Information  further  states  that  one 
John  Cosgrove  was  the  legal  Incumbent  of 
the  office  of  district  commissioner  of  said  dis- 
trict No.  14  at  the  time  of  said  election,  and  as 
no  one  had  been  legally  elected  to  succeed 
him  in  said  office,  he  was  legally  entitled  to 
use,  exercise,  and  enjoy  the  franchise,  func- 
tions, and  powers  of  said  office,  which  bad 
been  usurped,  In  the  manner  stated,  by  the 
said  L.  Hilton  Green. 

A  demurrer  to  the  information  was  sustain- 
ed by  the  circuit  court,  and,  no  leave  to  amend 
being  asked  for,  the  information  was  quashed. 

The  information,  It  will  be  seen,  shows  that 
an  election  was  held  under  the  act  of  May 
27, 1895,  being  chapter  4513,  and  that  at  said 
election  the  defendant  In  error  received  a  ma- 
jority of  the  votes  cast  for  the  office  alleged 
to  have  been  usurped  by  him.  The  legality 
of  the  election  and  the  right  of  defendant  in 
error  to  hold  the  office  In  question  by  virtue  of 
the  said  election,  is  challenged  here  upon  al- 
leged grounds  of  infirmity  In  the  passage  of 
the  law,  and  also  the  nonobservance  of  cer- 
tain requirements  of  the  general  election  law 
of  1895. 

It  is  claimed  that  the  act  of  May  27,  1895 
(chapter  4513),  is  void,  and  conferred  no  au- 
thority to  hold  said  election,  for  the  reason 
that  the  title  of  the  act,  as  passed  by  the 
legislature  and  signed  by  the  respective  of- 
ficers thereof,  differs  materially  from  the 
title  of  the  act  approved  by  the  governor,  as 
shown  by  the  enrolled  bill  in  the  office  of  the 
secretary  of  state.  The  act  in  question  was 
Introduced  in  the  senate  as  "Senate  Bill  No. 
288:  A  bill  to  be  entitled  an  act  to  provide 
for  the  creation  of  the  city  of  Pensacola, 
now  known  as  the  provisional  municipality 
of  Pensacola,  Florida,  and  for  the  govern- 
ment of  said  city  of  Pensacola,  to  provide 
for  the  support  and  maintenance  of  said  gov- 
ernment and  improvement  of  said  city." 
Senate  Journal,  p.  504.  The  bill  was  re- 
ferred to  a  committee,  and  reported  back  to 
the  senate  by  the  same  title,  and,  without 
giving  in  detail  the  journal  record  of  the 
bill,  as  it  passed  through  both  houses  of  the 
legislature,  it  is  sufficient  to  state  that,  when- 
ever referred  to  In  the  journals  of  either 
house,  up  to  and  including  the  signing  of  the 
same  by  the  presiding  officers  thereof,  It  is 
designated  as  "Senate  Bill  No.  288,"  with  the 
title  stated.  In  the  communication  of  the 
governor  to  the  senate,  informing  that  body 
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of  the  approval  of  the  bill,  he  designates  it 
as  "An  act  to  provide  for  the  creation  of  the 
city  of  Pensacola,  now  known  as  the  provi- 
sional municipality  of  Pensacola,  and  for 
the  government  of  the  said  city  of  Pensacola, 
and  to  provide  for  Its  officers  and  their  terms 
of  office,  and  to  provide  for  the  support  and 
maintenance  of  said  government  and  im- 
provement, of  said  city."  The  title  to  the 
engrossed  and  enrolled  bills,  found  in  the 
office  of  the  secretary  of  state,  is:  "An  act 
to  provide  for  the  creation  of  the  city  of 
Pensacola,  now  known  as  the  provisional  mu- 
nicipality of  Pensacola,  and  for  the  govern- 
ment of  said  city  of  Pensacola,  and  to  pro- 
vide for  it*  officer*  and  their  term*  of  office, 
and  to  provide  for  the  support  and  mainte- 
nance of  said  government  and  Improvement 
of  said  city."  It  wlU  be  seen  that  the  Itali- 
cized words  in  the  title  to  the  enrolled  bill, 
signed  by  the  governor,  are  absent  from  the 
title  to  the  bill  as  it  passed  the  two  houses 
of  the  legislature,  as  shown  by  their  Journal 
entries.  It  is  claimed,  for  the  plaintiff  in 
error,  that  the  journal  record  controls  as  to 
the  evidence  of  what  was  the  title  of  the  bill 
while  on  Its  passage  through  both  bodies, 
and  that  this  evidence  is  superior  to  that  of 
the  engrossed  or  enrolled  bills  found  hi  the 
office  of  the  secretary  of  state.  There  are 
two  conflicting  views  held  by  the  decisions 
on  this  subject.  Under  constitutional  re- 
quirements that  journals  of  the  proceedings 
of  the  legislative  bodies  shall  be  kept  and 
published,  it  has  been  held,  In  many  deci- 
sions, that,  where  the  journal  entries,  as  to 
the  legislative  proceedings,  are  explicit,  and 
conflict  even  with  legislative  acts  regularly 
authenticated,  the  journals  are  superior,  and 
the  courts  will  be  governed  by  them,  as  to 
matters  clearly,  explicitly,  and  affirmatively 
stated  therein.  The  other  view,  maintained 
by  high  authority,  is  that  the  legislative  act 
itself,  embodied  hi  a  bill  engrossed  and  en- 
rolled, and  bearing  the  proper  official  signa- 
tures, Is  of  higher  dignity  than  the  journals, 
and  will  override  them.  This  court  has 
placed  itself  on  the  side  of  those  maintain- 
ing the  view  first  stated  (State  v.  Brown,  20 
Fia.  407;  State  v.  Deal,  24  Fla.  293,  4  South. 
880;  Mathls  v.  State,  SI  Fla.  201,  12  South. 
081),  and  as  there  is  ample  authority  to  sus- 
tain this  view,  we  will  not  now  make  any 
departure.  It  is  generally  held  that  the  plain 
constitutional  injunctions  as  to  the  mode  and 
manner  of  enacting  laws  are  mandatory,  and 
the  equally  high  authority,  that  Journals  of 
the  proceedings  shall  be  kept,  strengthens 
the  view  that  the  evidence  of  a  compliance 
with  such  injunctions  should  be  found  in 
the  journals.  The  inconvenience  and  danger 
resulting  Incidentally  from  the  rule  that  the 
Journals,  when  clear  and  explicit  as  to  mat- 
tew  proper  to  be  Incorporated  therein,  will 
control,  can  be  guarded  against  by  a  proper 
observance  of  the  prescribed  procedure,  and 
diligent  attention  to  the  making  and  pres- 
ervation of  the  requisite  journal  evidence. 


But,  while  the  Journals  will  control,  under 
the  rule  announced  by  this  court,  as  to  the 
legislative  proceedings,  it  is  proper  to  ob- 
serve, hi  language  used  by  Judge  Gooley,  and 
quoted  by  this  court,  that,  whenever  the  leg- 
islature is  acting  in  the  apparent  perform- 
ance of  its  legal  functions,  every  reasonable 
presumption  is  to  be  made  hi  favor  of  the 
action  of  a  legislative  body.  It  will  not  be 
presumed  in  any  case,  from  the  mere  silence 
of  the  journals,  that  either  house  has  ex- 
ceeded its  authority,  or  disregarded  a  con- 
stitutional requirement  hi  the  passage  of  leg- 
islative acts,  unless  where  the  constitution 
has  expressly  required  the  journals  to  show 
the  action  taken,  as,  for  instance,  where  it 
requires  the  yeas  and  nays  to  be  entered. 
State  v.  Brown,  20  Fla.  407.  As  all  bills  and 
joint  resolutions  that  pass  both  houses  of 
the  legislature  are  required  to  be  signed  by 
their  respective  presiding  officers,  and  also 
by  the  secretary  of  the  senate  and  clerk  of 
the  house  of  representatives,  an  act  thus 
authenticated  and  approved  by  the  governor 
will  not  be  set  aside,  unless  the  journals  af- 
firmatively and  explicitly  show  that  the  con- 
stitutional requirements  have  not  been  ob- 
served, except  where  the  constitution  re- 
quires the  journals  to  show  the  action  taken, 
and  then  their  silence  will  be  fataL  An  ex- 
amination of  the  journals  of  the  two  houses 
of  the  legislature,  which  must  control  us, 
leaves  no  room  to  doubt  that  the  title  of  the 
act,  as  It  passed  both  houses,  differs,  hi  the 
particulars  mentioned,  from  the  title  of  the 
enrolled  bill  approved  by  the  governor.  The 
journal  evidence  of  this  fact  Is  affirmative 
and  explicit 

It  is  settled  by  this  court  that  the  governor 
acts  as  a  part  of  the  law-making  power  of 
the  state  in  approving  bills  passed  by  the 
legislature,  and  unless  substantially  the  same 
bill  that  passed  the  two  houses  of  the  legis- 
lature is  submitted  to  the  governor  for  his 
approval,  it  cannot  become  a  law  by  his  ap- 
proval, or  silence,  or  against  his  approval. 
Advisory  Opinion,  28  Fla.  207,  6  South.  925; 
State  v.  Deal,  24  Fla.  293, 4  South.  899. 

Our  constitution  (article  3,  f  16)  provides 
that  "each  law  enacted  in  the  legislature  shall 
embrace  but  one  subject  and  matter  properly 
connected  therewith,  which  subject  shall  be 
briefly  expressed  in  the  title."  Under  this 
provision,  the  title  of  an  act  Is  an  essential  and 
Important  part  thereof.  Bins  v.  Weber,  81 
111.  288;  Johnson  v.  People,  83  HL  431;  Stein 
v.  Leeper,  78  Ala.  517;  State  v.  Palmes,  23 
Fla.  620,  8  South.  171.  The  aim  and  purpose 
of  incorporating  into  organic  laws  the  con- 
stitutional provision  mentioned  Is  fully  dis- 
closed In  the  Judicial  discussions  on  the  sub- 
ject They  are  summed  up  by  Judge  Cooley 
to  be:  "First,  to  prevent  hodgepodge  or  log- 
rolling' legislation;  second,  to  prevent  sur- 
prise or  fraud  upon  the  legislature  by  means 
of  provisions  in  bills  of  which  the  titles  gave 
no  intimation,  and  which  might  therefore  be 
overlooked  and  carelessly  and  unintentionally 
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adopted;  and,  third,  to  fairly  apprise  the  peo- 
ple, through  such  publication  of  legislative 
proceedings  as  is  usually  made,  of  the  sub- 
jects of  legislation  that  are  being  considered, 
in  order  that  they  may  hare  opportunity  of 
being  heard  thereon,  by  petition  or  otherwise, 
if  they  shall  so  desire."  Cooley,  Const  Lim. 
(Gth.  Ed.)  p.  172;  O'Leary  v.  County  of  Cook, 
28  111.  534;  Mayor,  etc.,  of  City  of  Savannah 
v.  State,  4  Ga.  26;  Hariand  v.  Territory,  3 
Wash.  T.  131, 13  Pac.  453;  Suth.  St  Const  5 
76  et  sea.  The  office  of  the  title  of  an  act 
under  constitutions  like  ours,  it  is  evident  is 
to  control  the  subject  of  an  act  of  legislation, 
and  to  restrict  its  provisions  to  matter  prop- 
erly connected  therewith.  It  may  be  that  the 
necessity  and  reasons  for  the  requirement 
that  the  subject  of  an  act  shall  be  restricted 
to  the  subject  expressed  in  the  title  as  it 
passes  the  legislative  bodies  do  not  exist  with 
the  same  urgency  as  applied  to  the  approval  of 
the  law  by  the  governor;  but  still  it  is  es- 
sential that  an  act  have  a  title  which  will 
have  a  controlling  effect  over  the  subject-mat- 
ter of  the  act  and  If  the  difference  between 
the  title  of  an  act  as  It  passed  the  legislative  , 
bodies  and  when  approved  by  the  governor, 
is  so  essential  as  to  affect  the  entire  act  it 
cannot  be  said  that  the  same  act  received  the 
sanction  of  the  entire  legislative  department 
of  the  state.  If  such  difference  is  immaterial 
and  unsubstantial,  it  cannot  annul  the  law. 
Plumper  v.  People.  74  HI.  361;  People  v. 
Supervisor  of  Onoadago,  16  Mich.  254;  Stein 
v.  keeper,  supra.  As  stated  in  State  v.  Deal, 
supra,  unless  substantially  the  same  bill  as 
was  passed  by  the  legislature  is  submitted  to 
the  governor  for  his  approval  or  disapproval, 
it  cannot  become  a  law,  either  by  his  approval 
or  silence,  or  against  his  approval.  Moog  v. 
Randolph,  77  Ala.  507.  It  Is  also  a  familiar 
rule  of  constitutional  construction  that  al- 
though a  portion  of  an  act  be  void,  it  will  not 
necessarily  render  the  entire  act  inoperative. 
If  the  good  and  the  bad  can  be  separated,  and 
the  legislative  purpose,  as  expressed  to  the 
valid  portion,  be  given  effect  to  Independently 
of  the  void  part,  so  much  of  the  act  as  is  con- 
stitutional will  be  carried  out  This  rule  has 
often  been  recognized  by  this  court  English  v. 
State, 31  Fla. 340, 12  South. 691;  State  v.  Dillon, 
32  Fla.  545, 14  South.  383;  City  of  Tampa  v. 
Salomonson,  85  Fla.  — ,  17  South.  581.  like- 
wise, if  an  enrolled  bill,  approved  by  the  gover- 
nor, contain  matter  not  embraced  therein  when 
it  passed  the  two  houses  of  the  legislature.  It 
will  not  necessarily  follow  that  the  entire  act 
is  void.  If  the  portion  of  the  act  that  has 
received  the  approval  of  the  entire  legislative 
department  can  be  separated  from  the  other 
portion,  and  the  one  is  not  dependent  in  any 
manner  upon  the  other,  that  which  has  been 
constitutionally  enacted  may  be  enforced  as 
law.  In  other  words,  the  same  rule  as  to 
separating  matter  in  an  act  that  has  received 
the  joint  approval  of  all  the  legislative  de- 
partments, but  one  part  is  constitutional,  and 
T.18so.no.l2— 22 


the  other  not  will  apply  to  an  act  where  mat- 
ter finds  Its  way  Into  a  bill  enrolled  for  the 
approval  of  the  governor  that  did  exist  there- 
in when  passed  upon  by  either  or  both  of  the 
two  houses  of  the  legislature.  That  this  is 
the  rule  where  improper  matter  gets  into  the 
body  of  the  act  Is  fully  recognized  In  the  case 
of  State  v.  Deal,  supra,  and  that  the  same 
rule  applies  where  such  matter  appears  In  the 
title  of  an  act  is  fully  'decided  in  Stein  v. 
Leeper,  and  Binz  v.  Weber,  supra,  as  well 
as  in  other  cases. 

In  view  of  the  rule  stated,  we  must  de- 
termine whether  the  words  found  to  the  en- 
rolled bill,  approved  by  the  governor,  and 
shown  by  the  journals  not  to  have  been  in 
the  title  of  the  act  passed  by  the  two  houses 
of  the  legislature,  vitiate  the  entire  act 
The  provisions  in  the  title,  approved  by  the 
entire  legislative  department  "to  provide  for 
the  creation  of  the  city  of  Pensacola,  now 
known  as  the  provisional  municipality  of 
Pensacola,  and  for  the  government  of  the 
said  city  of  Pensacola,"  are  broad  and  ample 
enough  to  authorize  the  incorporation  into 
the  body  of  the  act  of  provisions  for  the 
election  of  municipal  officers  for  the  city. 
In  the  light  of  the  decisions  on  the  subject, 
we  entertain  no  doubt  about  this  proposi- 
tion. Acts  creating  corporations  afford 
many  Illustrations  of  one  general  subject 
capable  of  many  divisions.  The  title  of  an 
act,  to  create  a  named  corporation  and  pro- 
vide for  its  government  does  not  confine  the 
act  itself  to  the  simple  creation  of  the  cor- 
porate entity;  but  under  such  a  title,  the 
act  can  go  on  and  define  the  powers  of  the 
corporation  and  regulate  their  exercise.  City 
of  Jacksonville  v.  Basaett,  20  Fla.  525;  State 
v.  Palmes,  23  Fla.  620,  3  South.  171;  People 
v.  Mahaney,  18  Mich.  481;  State  v.  New 
Whatcom,  3  Wash.  St  7,  27  Pac.  1020;  Suth. 
St.  Const  I  94. 

Provisions  creating  strictly  municipal  of- 
fices, and  regulating  their  election,  can  be  in- 
corporated into  the  act  under  the  title  stated, 
and  the  added  words  to  the  title,  "to  pro- 
vide for  its  officers  and  their  terms  of  of- 
fice." are  not  necessary  to  permit  such  pro- 
visions. In  fact,  such  added  words  are  en- 
tirely immaterial  and  superfluous,  so  far  as 
an  expression  of  the  subject  in  the  title  Is 
required  to  authorize  legislation  in  reference 
to  the  election  of  municipal  officers.  Nor 
can  It  be  said,  on  an  examination  of  the'  en- 
tire act,  that  the  words,  "to  provide  for  its 
officers  and  their  terms  of  office,"  add  any- 
thing material  to  any  provision  in  the  act 
Inseparably  connected  with  the  provisions  in 
reference  to  the  election  of  municipal  offi- 
cers for  the  city.  Every  provision  in  refer- 
ence to  this  subject  is  fully  covered  by  the 
title  as  we  are  considering  it  and  that  was 
approved  by  both  the  legislature  and  the 
governor;  and  we  discover  nothing  in  the 
body  of  the  act  affecting  the  election  of  mu- 
nicipal officers  that  is  not  entirely  separable 
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from,  and  independent  of,  any  other  provi- 
sion that  can  be  claimed  to  be  authorized  by 
the  rejected  words  from  the  title  to  the  en- 
rolled bill. 

What  we  have  said  In  reference  to  the 
title  to  the  act  in  question  disposes  of,  in  a 
great  measure,  the  further  contention  that 
the  title  of  the  enrolled  bill,  conceding  that 
to  be  the  true  title,  is  not  sufficient  to  au- 
thorize the  provisions  found  In  the  body  of 
the  act  in  reference  to  the  election  of  mu- 
nicipal officers.  We  have  Just  concluded 
that  the  added  words  In  the  title  to  the  en- 
rolled bill  effected  no  material  change  in  the 
title  of  the  net  as  it  passed  both  houses  of 
the  legislature,  so  far  as  the  election  of  mu- 
nicipal officers  is  concerned,  and  the  force  of 
the  objection,  if  it  has  any,  will  apply  equal- 
ly to  the  title  of  the  act  as  we  are  now  con- 
sidering it  This  objection  is  based  upon  the 
view  that,  considering  the  past  legislation 
in  reference  to  the  city  of  Pensacola,  the 
title  to  the  act  Indicated  simply  a  purpose 
to  remove  both  the  name  and  other  vestiges 
of  the  provisional  character  of  the  govern- 
ment of  the  city,  and  "place  her  in  line  with 
other  Florida  municipal  governments,"  and 
that  there  is  nothing  in  the  title  that  indi- 
cated a  purpose  to  accomplish  more  than 
this. 

The  constitutional  requirement  Is  that  each 
law  shall  embrace  but  one  subject  and  mat- 
ter properly  connected  therewith,  and  that 
the  subject  shall  be  briefly  expressed  In 
the  title.  This  clause  should  be  construed 
in  furtherance  of  the  objects  Intended  to 
be  accomplished  by  it.  What  those  objects 
are  we  have  already  seen.  If  the  title  Is 
broad  enough  to  cover  the  provisions  In 
the  body  of  the  act,  and  to  give  notice  of 
the  subject-matter  of  legislation,  there  is 
no  foundation  for  the  court  to  annul  the 
law.  A  title  may  be  general,  "so  long  as 
it  Is  not  made  a  cover  to  legislation  in- 
congruous in  Itself,  and  which  by  no  fair 
intendment  can  be  considered  as  having  a 
necessary  or  proper  connection,"  or  it  may 
be  made  as  restrictive  as  the  legislature  may 
determine.  Cooley,  Const  Lim.  (6th  Ed.) 
p.  173;  State  v.  Palmes,  23  Pla.  020,  3  South. 
171.  Under  the  authorities  already  cited, 
the  provisions  of  the  title,  to  provide  for 
the  creation  of  the  city  of  Pensacola  and  for 
the  government  of  said  city,  are  ample  to 
authorize  the  provisions  In  the  act  in  refer- 
once  to  the  election  of  municipal  officers  for 
the'  city,  and  such  a  title  Is  sufficient  to  give 
notice  that  the  legislature  will  enact  such 
provisions. 

The  act  under  which  the  election  In  ques- 
tion was  held  was  approved  by  the  governor 
on  the  27th  day  of  May,  1395,  and  took  ef- 
fect at  that  time.  Section  152  provides  that 
the  first  election  under  the  act  shall  be  held 
on  the  first  Tuesday  in  June,  1895,  and  bien- 
nially thereafter  on  the  same  day.  Also, 
that  "the  election  shall  be  held  under  the 


general  law  governing  state  elections  exist- 
ing at  the  last  state  election,  and  city  or- 
dinances, with  such  exceptions  as  are  here- 
in provided.  Every  elector,  and  only  such 
as  were  qualified  at  the  last  state  election, 
shall  be  qualified  to  vote  in  this  election,  pro- 
vided that  in  this,  the  first  election  under 
this  act  such  electors  as  were  qualified  at 
the  last  state  election,  bnt  have  since  then 
been  disqualified  by  reason  of  the  amend- 
ment of  section  1,  article  6,  of  the  constitu- 
tion, shall  be  allowed  to  vote  upon  presenta- 
tion of  their  certificates  of  naturalization." 
On  the  25th  day  of  May,  1895,  the  governor 
approved  an  act  providing  for  the  registra- 
tion of  all  legally  qualified  voters  in  the  sev- 
eral counties  of  the  state,  and  to  provide 
for  general  and  special  elections,  and  to  re- 
peal all  laws  In  conflict  therewith.  This  act 
took  effect  upon  Its  approval  by  the  gov- 
ernor. Laws  1895,  c.  4328.  It  is  contended 
that  the  Pensacola  charter  bill  seeks  to  re- 
vive, by  reference  only,  the  election  law  hi 
force  at  the  time  of  the  prior  state  election, 
which  had  been  repealed  when  the  former 
act  was  approved.  This  contention  la  based 
upon  the  clause  in  our  constitution  providing 
that  "no  law  shall  be  amended  or  revised 
by  reference  to  its  title  only;  but  in  such 
case  the  act,  as  revised,  or  section,  as  amend- 
ed, shall  be  re-enacted  and  published  at 
length."  Article  3,  f  16.  It  will  be  ob- 
served that  the  provision  mentioned  says 
that  no  law  shall  be  amended  or  revised  by 
reference  to  its  title  only,  and  not  that  no 
law  shall  be  revived  in  the  manner  indicated. 
Some  constitutions  expressly  provide  that 
no  law  shall  be  amended  or  revived  by  ref- 
erence to  its  title  only,  but  ours  does  not. 
It  was  neither  the  purpose  nor  the  effect  of 
the  act  In  question  to  amend  or  revive  the 
election  law  in  force  at  the  preceding  state 
election,  but  simply  to  adopt  the  provisions 
of  that  law  as  the  rule  for  the  government 
of  the  municipal  election  under  the  act  Our 
furthei  examination  of  this  subject  leaves 
no  doubt  in  our  minds  that  the  legislature 
has  the  power  to  make  the  rules  of  any  law, 
whether  statutory  or  common  law,  existing 
or  repealed  at  the  time,  operative  on  any  sub- 
ject of  legislation,  when  the  legislature  can 
otherwise  act  on  such  subject  The  adop- 
tion or  revival  of  the  acts  in  reference  to 
pleading  and  practice  in  the  courts  of  this 
state,  In  force  prior  to  the  adoption  of  the 
Code,  has  always  been  considered  as  proper- 
ly done,  and  It  is  a  case  in  point  An  ex- 
amination of  the  authorities  cited,  and  a 
careful  review  of  the  decision  in  the  case  of 
Ma  this  v.  State,  81  Fla.  291,  12  South.  681, 
convinces  us  that  the  conclusion  reached  hi 
that  case  Is  correct. 

The  other  objection  under  this  head,  that 
if  it  be  competent  for  the  legislature  to  re- 
vive a  repealed  law  by  reference  only,  the 
intention  to  do  so  should  be  expressed  in 
the  title,  is  without  merit  As  we  have 
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stated,  it  was  competent,  under  the  proper 
title  of  the  act  of  May  27,  1886,  to  provide 
for  the  election  of  the  municipal  officers  of 
the  city  of  Pensacola,  and  that  such  matter 
was  properly  connected  with  the  subject  ex- 
pressed In  the  title.  In  speaking  of  provi- 
sions of  constitutions  on  the  subject  similar 
to  the  one  in  ours,  Judge  Cooley  says  (Const. 
Lim.  p.  172):  "The  general  purpose  for  the 
provisions  is  accomplished  when  a  law  has 
but  one  general  object,  which  Is  fairly  indi- 
cated by  its  title.  To  require  every  end  and 
means  necessary  or  convenient  for  the  ac- 
complishment of  this  general  object  to  be 
provided  for  by  a  separate  act  relating  to 
that  alone,  would  not  only  be  unreasonable, 
but  would  actually  render  legislation  im- 
possible." Gibson  v.  State,  16  Fla.  291;  Ex 
parte  Wells,  21  Fla.  280;  Holton  v.  State, 
28  Fla.  303,  9  South.  716;  Suth.  St  Const 
§  88.  The  objection  raised  in  the  supple- 
mental brief  of  counsel  for  plaintiff  in  error 
is  met  by  what  has  been  said. 

The  only  remaining  contention  to  be  no- 
ticed is,  that  the  form  of  the  ballot  used  at 
the  election  on  June  4th  was  not  such  as  is 
prescribed  by  the  general  election  law  ap- 
proved May  25,  1895  (c.  4328).  It  Is  con- 
tended that  the  official  ballot  prescribed  by 
the  general  election  law  of  1895  was  required 
by  the  Pensacola  act  to  be  used,  and  that 
it  is  conceded  on  the  pleadings  that  such 
ballot  was  not  used  at  the  election  in  ques- 
tion. The  last  clause  of  section  153,  c.  4513 
(the  Pensacola  act),  provides  that  "the  form 
of  ballot  used  shall  conform  with  the  re- 
quirements of  existing  state  laws  as  herein 
provided."  This  must  be  construed  to  mean 
according  to  the  form  of  ballot  required  by 
the  act  of  1889,  existing  at  the  time  of  the 
preceding  state  election,  and  not  according 
to  the  general  election  law  of  1895.  That 
this  was  the  purpose  of  the  legislature  Is 
evident.  In  the  section  preceding  the  one 
In  which  the  form  of  the  ballot  Is  men- 
tioned, it  Is  expressly  provided  that  the  elec- 
tion should  be  held  under  the  general  law 
governing  state  elections  existing  at  the  last 
state  election,  and  then  it  Is  further  provided, 
in  the  following  section,  that  the  form  of  the 
ballot  shall  conform  to  the  requirements  of 
existing  state  laws  as  therein  provided.  It 
is  furthermore  seen  from  the  journals  that 
when  the  Pensacola  bill  was  Introduced,  and 
during  most  of  the  time  occupied  In  its  pas- 
sage, the  election  law  existing  at  the  former 
state  election  had  not  been  repealed.  Tak- 
ing sections  152  and  153  together,  the  proper 
construction  to  be  placed  on  them  Is  that 
the  form  of  ballot  required  is  that  prescribed 
by  the  act  of  1889,  the  general  election  law 
existing  at  the  then  last  state  election. 

What  we  have  said  Is  enough  to  cover  the 
objections  urged  here  on  behalf  of  plaintiff 
in  error,  and,  after  carefully  considering  all 
the  questions  raised  on  the  record,  our  con- 
clusion is  that  the  judgment  must  be  af- 
firmed.  Order  to  be  entered  accordingly. 


COMMISSIONERS  OF.  DUVAL  COUNTY  v. 
CITY  OF  JACKSONVILLE. 
(Supreme  Court  of  Florida.    Oct.  11,  1895.) 

Constitutional  Law — Taxation  —  Imfkovbmknt 
of  Btrbbtb — Title  of  Act— Mandamus. 

1.  Under  section  5,  art  9,  of  the  constitu- 
tion, the  legislature  cannot  authorize  counties 
to  levy  taxes  for  any  other  than  county  pur- 
poses; nor  can  counties  be  authorized  to  devote 
money  so  raised  to  auy  other  than  such  pur 
poses. 

2.  The  authorities  have  formulated  no  gen- 
erally accepted  definition  of  a  county  purpose, 
but  leave  each  case  involving  the  question  to  be 
decided  as  it  may  arise. 

3.  The  legislature  can  exercise  plenary  con- 
trol over  public  highways,  whether  they  be 
public  county  roads  or  streets  in  cities  and 
towns. 

4.  If  the  courts  entertain  a  well-founded  or 
reasonable  doubt  as  to  the  constitutionality  of 
an  act,  it  should,  in  deference  to  the  legislative 
judgment,  be  upheld. 

5.  The  proviso  to  section  17,  c.  4014,  Laws 
1891,  directing  that  one-half  of  the  amount  of 
the  special  road  tax  authorized  by  the  act  to  be 
levied  by  the  county  commissioners  and  realized 
from  the  taxable  property  in  incorporated  cities 
and  towns  be  turned  over  to  the  municipal  au- 
thorities, to  be  used  in  repairing,  working,  im- 
proving, and  laying  out  the  streets  thereof,  as 
may  be  prescribed  by  the  ordinances  of  the  said 
cities  and  towns,  is  not  in  conflict  with  section 
5.  art.  9,  of  the  constitution,  as  being  a  diver- 
sion of  county  revenues  to  other  than  county 
purposes. 

6.  Neither  is  said  proviso  in  conflict  with 
section  16.  art.  3,  of  the  constitution,  as  not  be- 
ing expressed  in  the  title  of  said  chapter  4014, 
Laws  1891. 

7.  When  a  matter  is  so  closely  connected 
with  the  subject  of  the  act  as  to  create  a  doubt 
whether  it  is  not  included  within  it,  the  courts 
will  not  consider  the  question  whether  the  legis- 
lative action  upon  it  violates  the  constitutional 
prohibition  relating  to  the  titles  of  laws. 

8.  A  street  is  a  public  road  or  way  in  a  city, 
town,  or  village.  All  streets  are  highways,  but 
all  highways  are  not  necessarily  streets. 

9.  It  is  not  required  that  the  title  of  an  act 
should  give  a  synopsis  of  all  the  means  by  which 
the  object  of  a  law  is  to  be  accomplished  In  the 
provisions  in  its  body.  The  title  may  be  gener- 
al, and,  so  long  as  the  generality  of  the  subject 
expressed  therein  is  not  employed  as  a  guise  to 
conceal  the  real  object  of  the  law,  or  some  pro- 
vision therein,  it  will  not  be  objectionable. 

10.  The  turning  over  of  one-half  of  the  mon- 
ey raised  from  the  taxable  property  in  incor- 
porated cities  and  towns  under  section  17,  c. 
4014,  Laws  1801.  does  not  destroy  the  equality 
or  uniformity  of  the  county  assessment  made 
by  the  county  commissioners. 

11.  By  the  seventeenth  section  of  chapter 
4014,  the  public  road  tax,  when  collected,  is  re- 
quired to  be  paid  into  the  county  treasury  as  a 
special  fnnd  to  be  expended  under  the  direction 
of  the  county  commissioners  solely  for  the  pur- 
pose mentioned  in  the  act;  and  under  sections 
584  and  585.  Rev.  St.,  no  money  can  be  drawn 
from  the  county  treasury  except  upon  warrant 
drawn  by  order  of  the  county  commissioners. 
Under  the  statutory  provisions  mentioned,  it  is 
clearly  the  duty  of  the  county  commissioners  to 
turn  over  to  municipalities  their  proportional 
part  of  the  road  tax  when  collected  and  paid  In- 
to the  county  treasury,  by  issuing  a  warrant 
for  the  payment  of  the  same. 

12.  Mandamus  is  a  remedy  resting  in  the  ju- 
dicial discretion  of  the  court,  and  the  peremp- 
tory writ  will  not  ordinarily  be  awarded  com- 
manding an  officer  to  do  what  is  not  within  his 
power  to  do,  and,  although  he  may  have  put  it 
out  of  his  power  to  perform  his  duty,  and  may 
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be  liable  in  damages  therefor,  still,  where  he 
cannot  perform  the  act.  and  this  is  clear  to  the 
court,  the  peremptory  writ  will  not  ordinarily  be 
issued  aarainst  him. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Duval  county;  R.  M. 
Call,  Judge. 

Action  for  mandamus  by  the  city  of  Jack- 
sonville against  the  county  commissioners  of 
Duval  county.  PlaintlfT  bad  Judgment,  and 
defendants  bring  error.  Reversed. 

This  Is  a  proceeding  by  mandamus,  Insti- 
tuted by  the  city  of  Jacksonville  against  the 
county  commissioners  of  Duval  county,  to  re- 
quire them  to  turn  over  to  the  municipal  au- 
thorities of  said  city  one-half  of  the  amount 
realized  from  a  special  tax  for  public  roads 
and  bridges  levied  and  collected  on  the  prop- 
erty within  the  corporate  limits  of  said  city, 
under  section  17,  c.  4014,  Laws  1891. 

It  is  alleged  in  the  alternative  writ:  That 
the  board  of  county  commissioners  of  Duval 
county  deemed  It  advisable  and  for  the  pub- 
lic good,  and  at  the  times  for  levying  taxes 
for  county  purposes  for  the  years  1881,  1892, 
1893,  and  1894,  respectively,  levied,  by  virtue 
of  section  17,  c.  4014,  Laws  Fla.,  a  special 
tax  for  public  roads  and  bridges  on  all  the 
real  and  personal  property  In  Duval  county 
subject  to  taxation,  and  which  was  assessed 
and  collected  as  other  taxes  of  the  county, 
and  paid  Into  the  county  treasury  as  a  special 
fund,  as  required  by  the  law.  That  a  large 
amount  of  said  special  tax  levied  for  the 
years  mentioned,  and  collected  and  paid  in- 
to the  county  treasury,  amounting  to  more 
than  119,000,  was  assessed,  levied,  and  col- 
lected on  property  In  the  city  of  Jackson- 
ville. Exactly  how  much  was  so  realized  the 
city  was  not  able  to  say,  because  of  the 
fact  that  all  books  and  papers  containing  such 
information  were  in  the  custody  and  control 
of  the  county  officials  of  said  county;  but 
the  city  shows  that  there  had  been  realized 
from  such  source  for  the  years  mentioned  the 
sum  of  fl8.050.7fi,  as  appeared  by  a  sworn 
abstract  made  from  the  tax  collector's  books 
by  the  tax  collector,  and  attached  as  an  ex- 
hibit It  Is  further  averred  that  the  exact 
amount  realized  from  such  special  tax  on  the 
property  in  the  city  of  Jacksonville,  and  re- 
quired by  the  act  mentioned  to  be  turned 
over  to  her  municipal  authorities,  was  or 
should  be  known  by  the  county  commission- 
ers, and  they  could  ascertain  correctly  from 
books  and  papers  In  their  possession  the  ex- 
act amount  so  realized;  that  of  the  amount 
of  money  realized  from  said  special  tax  on 
property  In  the  city  of  Jacksonville  the  sum 
of  $2,709.05  was,  by  warrant  dated  June  1, 
1892,  turned  over  to  the  city  by  order  of 
the  board  of  county  commissioners  of  said 
county,  and  no  other  of  said  moneys  so  real- 
ized had  been  turned  over  to  said  city  as  re- 
quired by  law;  that  the  municipal  authori- 
ties had  caused  the  matter  to  be  called  to 
the  attention  of  the  said  county  commission- 
ers, and  had  demanded  that  the  money  due 


the  city  from  the  said  taxes  be  turned  over 
to  the  municipal  authorities,  and  that  the 
commissioners  account  to  the  city  for  one- 
half  of  the  amount  so  realized  from  property 
in  the  city,  but  that  they  had  refused  to  do 
so.  It  was  also  alleged  that  the  city  was  in 
urgent  need  of  the  moneys  so  due,  to  be  used 
in  the  repairing,  working,  improving,  and  lay- 
ing out  the  streets  of  the  city,  as  prescribed 
by  ordinances. 

A  motion  was  made  to  quash  the  alterna- 
tive writ  on  the  grounds,  among  others: 
That  It  was  not  the  duty  of  respondents  to 
turn  over  to  relator  any  portion  of  the  taxes 
collected  for  public  roads  and  bridges.  Re- 
lator's claim  was  an  unliquidated  demand. 
That  it  did  not  appear  that  respondents  had 
ever  been  furnished  with,  or  were  in  pos- 
session of,  information  as  to  the  amount  of 
alleged  taxes  collected  for  roads  and  bridges, 
so  as  to  enable  them  to  turn  over  any 
amount  to  relator.  The  writ  was  otherwise 
uncertain,  evasive,  and  insufficient  That 
section  17,  c  4014,  is  in  violation  of  section 
5,  art  9,  of  the  constitution.  That  section 
17,  c.  4014,  is  in  violation  of  the  constitution. 
That  the  proviso  to  section  17,  c.  4014,  was 
inoperative  and  void  under  the  constitution. 

The  motion  was  overruled,  and  respond- 
ents answered,  admitting  that  the  board  of 
county  commissioners  for  said  county  levied 
a  tax  for  the  years  mentioned  for  public 
roads  and  bridges  on  the  property  of  the 
county  subject  to  taxation,  under  section  17, 
c  4014,  Laws  Fla.,  but  it  is  denied  that  the 
statement  in  the  alternative  writ  as  to  the 
amount  of  the  taxes  collected  on  the  prop- 
erty within  the  city  was  correct  and  the 
amount  collected  for  the  years  1891,  1892, 
and  1893  is  stated  to  be  $16,911.58,  and,  de- 
ducting from  this  amount  what  had  been 
paid,  left  $5,746.74.  Respondents  had  made 
every  effort  to  get  the  amount  collected,  for 
the  year  1894,  but  had  been  unable  to  do  so, 
on  account  of  the  usurpation  of  the  office  of 
tax  collector  by  a  party  named,  and  the  de- 
lay in  paying  taxes,  and  the  confusion  in 
reference  to  the  same  in  consequence  of  the 
usurpation  of  said  office.  Respondents  fur- 
ther aver  that  no  demand  was  made  upon 
them  for  any  proportion  of  the  taxes  collect- 
ed for  public  roads  and  bridges,  except  that 
at  a  meeting  of  the  board  in  January,  1895, 
the  city  recorder  sent  to  the  board  a  state- 
ment claiming  the  amount  of  the  levy  for 
roads  and  bridges  on  property  within  the 
city  limits  for  the  years  1891,  1892,  and 
1893,  and  requested  payment  of  one-half  of 
such  sum  to  the  city;  that  such  statement 
failed  to  show  the  amount  of  such  taxes 
collected,  and  was  returned  to  the  recorder 
for  correction;  and,  no  demand  except  as 
stated  having  been  made  upon  respondents, 
and  the  whole  amount  collected  for  road." 
and  bridges  being  required  for  the  purpose 
of  keeping  the  roads  and  bridges  of  the 
county  in  good  repair,  especially  by  reason 
of  the  damage  done  to  them  by  the  severe 
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storms  of  1893  and  1864,  said  funds  were 
used  by  the  county  for  that  purpose,  except 
$758.91,  then  in  the  hands  of  the  treasurer 
to  the  credit  of  the  road  and  bridge  fund  of 
the  county. 

As  a  plea  to  so  much  of  the  writ  as  in- 
volves the  taxes  for  1892,  It  is  alleged  that 
the  claim  was  not  presented  to  the  board  of 
county  commissioners  within  one  year  from 
the  time  the  same  became  due.  It  is  also 
alleged  that  the  provision  for  the  payment 
of  any  portion  of  the  tax  collected  for  roads 
and  bridges  to  the  city  is  unconstitutional 
and  void. 

On  motion  of  relator  for  peremptory  writ, 
the  same  was  awarded,  and  respondents 
commanded  to  turn  over  to  the  municipal 
authorities  of  the  city  of  Jacksonville  the 
sum  of  $5,746.74,  being  one-half  of  the 
amount  admitted  by  the  return  to  have  been 
realized  from  the  special  tax  for  public 
roads  and  bridges,  levied  by  virtue  of  sec- 
tion 17,  c  4014,  Laws  Flu.,  on  property  in 
the  city  of  Jacksonville,  after  deducting  the 
sum  of  $2,709.06,  the  amount  paid  in  June, 
1892.  Respondents  were  also  commanded 
to  render  an  account,  and  pay  over  to  the 
city  authorities  the  balance  of  one-half  the 
exact  amount  realized  and  paid  into  the 
county  treasury  of  Duval  county  from  said 
special  tax  for  the  years  1891,  1892,  1893, 
and  1894. 

The  errors  assigned  are  the  overruling  the 
motion  to  quash  and  In  granting  the  per- 
emptory writ 

Fleming  &  Fleming,  for  plaintiffs  in  error. 
Walker  &  L'Engle,  for  defendant  in  error. 

MABRY,  C.  J.  (after  stating  the  facts).  It 
is  contended  for  plaintiffs  in  error  that  the 
proviso  of  section  17  of  the  act  of  1891  (chap- 
ter 4014),  the  basis  for  this  suit,  is  in  conflict 
with  the  constitution  in  two  particulars.  The 
first  one  is  that  the  subject-matter  of  the  pro- 
viso is  not  expressed  In  the  title  of  the  act, 
as  required  by  section  16,  art.  3,  of  the  con- 
stitution; and  the  second  is  that  It  Is  an  at- 
tempt to  divert  money  raised  by  taxation  for 
county  purposes  to  other  and  unauthorized 
uses,  in  violation  of  section  5,  art.  9,  of  the 
constitution.  The  title  of  the  act  in  question 
is,  "An  act  to  provide  for  establishing,  work- 
ing, repairing,  and  maintaining  the  public 
roads  and  bridges  of  the  several  counties  of 
this  state,  and  to  provide  penalties  for  failure 
thereof."  Provision  Is  made  in  the  act  for 
working,  repairing,  and  maintaining  the  pub- 
lic roads  of  the  counties  of  the  state  by  means 
of  manual  labor  by  the  residents  of  the  sev- 
eral counties  subject  to  road  duty,  aided  for 
.building  and  repairing  bridges  by  a  one-mill 
tax  on  the  dollar*  in  case  such  roads  and 
bridges  are  not  worked,  repaired,  and  main- 
tained by  a  special  tax  as  provided  In  the 
seventeenth  section  of  the  act  After  defining 
the  powers  and  duties  of  the  county  commis- 
sioners of  the  county  over  and  in  reference  to 


the  public  roads  and  bridges,  directing  the 
division  of  the  counties  into  road  districts,  and 
providing  the  manner  of  compelling  those  sub- 
ject to  road  duty  to  work  the  roads,  it  Is  pro- 
vided in  the  sixteenth  section  that  "no  person 
residing  in  and  paying  municipal  taxes  to  any 
Incorporated  town  or  city  Shall  be  required 
to  work  on  the  public  roads  under  this  law." 
The  seventeenth  section  authorizes  the  county 
commissioners  of  any  county,  whenever  deem- 
ed advisable  and  for  the  public  good,  to  levy 
a  special  tax  for  public  roads  and  bridges,  not 
to  exceed  three  mills  on  the  dollar,  on  all  the 
real  and  personal  property  in  the  county  sub- 
ject to  taxation,  which  tax  shall  be  assessed 
and  collected  as  other  taxes  of  the  county,  and 
the  money  arising  therefrom  to  be  paid  Into 
the  county  treasury  as  a  special  fund,  to  be 
expended  under  the  direction  of  the  county 
commissioners  solely  for  the  purpose  of  main- 
taining, working,  and  keeping  in  good  condi- 
tion the  public  roads  and  bridges  of  the  coun- 
ty, and  in  purchasing  tools  and  materials  for 
that  purpose.  The  proviso  to  this  section 
reads:  "Provided,  however,  that  one-half  of 
the  amount  realized  from  said  special  tax  on 
property  in  incorporated  cities  or  towns  shall 
be  turned  over  to  the  municipal  authorities  of 
said  cities  or  towns,  to  be  used  in  the  repair- 
ing, working  and  improving  and  laying  out 
the  streets  thereof,  as  may  be  prescribed  by 
the  ordinances  of  said  cities  or  towns."  When 
the  special  tax  for  working  and  maintaining 
the  public  roads  and  bridges  is  levied,  no  per- 
son residing  in  the  county  shall  be  required 
to  work  on  the  public  roads  of  the  county. 

We  will  first  consider  the  contention  that 
the  provision  for  turning  over  one-half  of  the 
money  raised  for  the  public  roads  and  bridges 
of  the  county  to  the  municipal  authorities  to 
be  used  by  them  in  laying  out  and  maintain- 
ing the  streets  thereof  is  a  devotion  of  it  to 
other  than  county  purposes.  It  is  beyond 
question  that  under  section  5,  art  9,  of  the 
constitution,  the  legislature  cannot  authorize 
counties,  to  levy  taxes  for  any  other  than 
county  purposes,  nor  can  counties  be  author- 
ized to  devote  money  so  raised  to  any  other 
than  such  purposes.  Skinner  v.  Henderson, 
26  Fla.  121,  7  South.  464;  Stockton  v.  Pow- 
ell, 29  Fla.  1,  10  South.  088;  Mayor,  etc.,  v. 
Towns,  5  Sneed,  186.  In  the  case  of  State  v. 
Commissioners  of  Putnam  Co.,  23  Fla.  632,  3 
South.  164,  the  question  presented  was  wheth- 
er the  county  commissioners  had  been  de- 
prived of  jurisdiction  over  that  part  of  a  pub- 
lic road  of  the  county  Included  within  the 
corporate  limits  of  a  town  subsequently  In- 
corporated under  the  general  law  for  the  in- 
corporation of  cities  and  towns.  The  court 
said,  In  effect  that  whether  the  county  com- 
missioners had  been  deprived  of  a  jurisdiction 
of  such  road  within  the  new  town  organiza- 
tion depended  upon  the  legislation  on  the  sub- 
ject of  public  roads  and  of  municipal  corpo- 
rations, and  that  the  Intent  of  the  legislature, 
as  manifested  by  the  statutes,  would  control. 
The  conclusion  was  that  the  county  commis- 
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doners  had  not  been  so  deprived  of  jurisdic- 
tion over  the  road.  As  shown  In  the  case  of 
Skinner  v.  Henderson,  supra,  the  city  of  Tam- 
pa had  entered  Into  a  contract  for  the  con- 
struction of  a  bridge  over  a  river  within  the 
corporate  limits  of  the  city,  and  the  county 
commissioners,  on  petition  for  that  purpose, 
ordered  that  a  portion  of  the  cost  of  the 
bridge  be  paid  by  the  county.  The  payment 
of  the  money  by  the  county  was  enjoined; 
and  the  bill  filed  for  this  purpose,  among 
other  things,  alleged  that  the  bridge  was 
wholly  within  the  corporate  limits,  entirely  a 
municipal  Improvement,  and  not  a  county  pur- 
pose, within  the  meaning  of  the  constitution. 
Such  allegation  being  admitted  to  be  true  on 
demurrer,  it  was  held  that  the  county  com- 
missioners had  no  authority  to  appropriate 
the  money.  Anticipating  the  questions  that 
might  arise  In  the  case,  the  court  further  said 
that  the  statute  authorizing  the  city  to  build 
bridges  within  Its  limits  did  not  necessarily 
revoke  the  authority  given  to  the  county  by 
general  statute,  without  restriction  as  to  lo- 
cality, to  build  a  bridge  within  the  city  limits. 
As  there  may  be  bridges  serving  only  a  city 
purpose,  so  there  may  be  others  demanded  In 
the  same  territory  for  county  purposes,  and 
where  the  circumstances  create  this  demand, 
and  the  bridge  is  for  the  use  and  benefit  of 
the  people  of  the  county  at  large,  or  of  some 
considerable  portion  of  them,  and  Intended 
and  needed  as  well  for  those  outside  as  for 
those  Inside  the  city,  the  authority  of  the 
county  to  build  It  is  not  annulled  by  the  local 
city  statute.  Some  courts  hold  that  statutes 
conferring,  in  general  terms,  authority  upon 
counties  to  establish  and  maintain  public  roads 
and  bridges  In  the  counties  without  restric- 
tion as  to  locality,  will  not  be  construed  so 
as  to  authorize  Its  exercise  within  the  terri- 
torial limits  of  incorporated  towns  or  cities 
situated  therein,  when  legislative  authority 
has  been  given  such  towns  and  cities  to  estab- 
lish and  maintain  municipal  streets  and  high- 
ways. We  need  not  go  into  a  discussion  of 
such  decisions,  as  this  court  has  admitted 
their  existence,  and  refused  to  follow  them. 

In  State  v.  Commissioners  of  Putnam  Co., 
supra,  it  is  said:  "Though  all  public  roads 
and  all  streets  are  public  highways,  yet  nei- 
ther all  public  highways  nor  all  public  roads 
are  streets,  or  city  or  town  highways.  •  *  * 
Public  roads  are  established  by  the  county  au- 
thorities with  reference  to  the  convenience 
of  the  people  of  the  county  of  neighborhoods 
therein.  Streets  and  other  municipal  high- 
ways are  located  in  obedience  to  the  dictation 
of  the  welfare  and  convenience  of  the  town 
or  city.  The  road  may  be  so  located  in  the 
town  that  no  interest  of  the  municipality 
would  dictate  its  maintenance  at  municipal 
expense;  It  may  touch  no  municipal  highway 
of  any  kind."  The  case  of  Skinner  v.  Hen- 
derson clearly  recognizes  a  distinctly  mu- 
nicipal or  county  purpose  in  respect  to  a 
bridge  within  the  corporate  limits,  and  also  a 
mixed  or  double  municipal  and  county  pur- 


pose In  respect  to  the  same  bridge,  dependent 
upon  the  circumstances  of  each  particular 
case.  In  both  of  the  decisions  Just  referred 
to,  the  legislative  intent,  as  manifested  by 
the  legislation  on  the  subject  of  public  roads 
and  bridges,  and  in  reference  to  the  munici- 
palities in  question,  was  recognized  as  con- 
trolling. The  question  we  are  to  deal  with  is 
not  so  much  one  of  legislative  Intent  as  one 
of  legislative  power.  The  seventeenth  sec- 
tion of  the  act  before  us  expressly  authorizes 
the  county  commissioners  of  any  county  in 
the  state,  when  deemed  advisable,  and  for 
the  public  good,  to  levy  a  special  tax,  not 
exceeding  three  mills,  for  working  and  main- 
taining the  public  roads  of  the  county,  and 
directs  that  one-half  of  the  amount  realized 
from  said  tax  on  property  In  Incorporated 
cities  and  towns  shall  be  turned  over  to  the 
municipal  authorities  thereof,  to  be  used  in 
repairing,  working,  And  Improving  and  lay- 
ing out  the  streets  thereof  as  may  be  pre- 
scribed by  ordinances.  There  Is  no  doubt 
about  the  legislative  intent  here,  and,  if  there 
is  no  constitutional  inhibition  against  carry- 
ing it  out,  it  is  the  duty  of  the  court  to  in- 
force  it.  The  act  must  be  clearly  unconstitu- 
tional before  we  are  authorized  to  set  It 
aside  on  such  ground.  If  we  entertain  any 
well-founded  or  reasonable  doubt  about  tbe 
constitutionality  of  the  act,  we  must,  in  def- 
erence to  the  legislative  department,  uphold 
it.  This  rule  of  constitutional  construction  is 
well  settled.  State  v.  Hocker,  36  Fla.  — ,  1G 
South.  614.  If  the  establishment  and  main- 
tenance of  streets  In  Incorporated  towns  and 
cities  cannot  be  declared  by  the  legislature, 
or  regarded  to  any  extent,  a  county  purpose 
within  the  meaning  of  the  provision  of  the 
constitution  on  the  subject,  then  the  proviso 
to  the  act  in  question  directing  that  a  portion 
of  the  money  raised  by  taxation  for  the  pub- 
lic roads  and  bridges  of  the  county  be  turned 
over  to  the  municipal  authorities  for  the  pur- 
poses mentioned  is  unauthorized  and  void. 
That  locality  alone  within  the  corporate  lim- 
its cannot  determine  the  character  of  the 
purpose  Is  clearly  pointed  out  by  the  deci- 
sions in  this  court  already  referred  to,  and 
even  under  statutes  giving  general  authority 
over  public  roads  and  bridges  to  county  com- 
missioners, taken  in  connection  with  statu- 
tory authority  In  municipal  bodies  over 
streets,  lanes,  and  allies  within  their  limits,  it 
may  be  that  a  street  will  subserve  both  a 
county  and  municipal  purpose.  If  such 
should  be  the  case,  there  would  be  no  diffi- 
culty, according  to  the  reasoning  in  the  deci- 
sion in  Skinner  v.  Henderson,  in  appropriat- 
ing road  money  raised  by  county  taxation  to 
all  such  streets  that  exist  In  Incorporated 
towns  and  cities.  So  long  as  the  money  is' 
devoted  to  such  streets,  even  though  expend- 
ed under  the  agency  of  the  municipal  cor- 
poration, it  would  not  be  a  diversion  of  It,  un- 
der such  statutes,  from  strictly  county  pur- 
poses. We  have  no  Information  in  the  record 
as  to  the  character  of  the  streets  in  the  city 
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of  Jacksonville  for  the  establishment  and 
maintenance  of  which  the  funds  in  question 
are  demanded,  and  even  under  statutes  simi- 
lar to  those  existing  when  the  decisions  to 
which  we  have  referred  were  made  it  would 
be  difficult  to  affirm  that  the  devotion  of  part 
of  the  money  raised  by  taxation  on  the.  prop- 
erty in  the  town  or  city  to  maintaining  the 
streets  therein  would  be  a  diversion  of  it 
from  county  purposes.  Halsey  v.  People,  84 
I1L  89.  But,  as  before  stated,  there  is  a  spe- 
cific statutory  direction  that  one-half  of  the 
road  money  raised  by  county  taxation  from 
the  taxable  property  in  incorporated  towns 
and  cities  shall  be  turned  over  to  their  mu- 
nicipal authorities  for  the  specific  purpose  of 
laying  out  and  maintaining  the  streets  there- 
in, and,  conceding  this  to  be  a  direction  to 
turn  the  money  over  to  the  municipal  authori- 
ties, to  be  applied  by  them  on  any  or  all  of 
the  streets  of  the  municipality,  without  dis- 
tinction, the  question  is,  is  such  an  object  so 
far  foreign  to  a  county  organization  or  a 
county  purpose  as  to  be  forbidden  by  the  con- 
stitution under  county  taxation  for  public  roads 
or  highways?  The  authorities  have  formulated 
no  generally  accepted  definition  of  county  pur- 
poses, but  leave  each  case  Involved  In  the  ques- 
tion to  be  decided  as  it  may  arise.  Cotton  v. 
Commissioners,  6  Fla.  610;  Stockton  v.  Powell, 
supra.  In  the  first-mentioned  case  it  is  said: 
"The  constitution  does  not  attempt  to  give  a 
definition  of  'county  purpose,'  and  to  obtain 
a  correct  interpretation  of  that  phrase  we 
must  look  to  the  contemporaneous  legislation 
npon  that  subject,  and  the  uniform  action  of 
the  county  courts  under  the  territorial  gov- 
ernment. By  this  reference  it  will  be  abun- 
dantly demonstrated  that  at  that  day  county 
purposes  were  taken  to  embrace  principally 
the  erection  and  repair  of  courthouses  and 
jails,  the  opening  and  maintaining  public 
thoroughfares  within  the  limits  of  their  re- 
spective counties,  by  opening  roads,  building 
bridges  and  causeways,  and  keeping  the  same 
tn  repair,  licensing  and  regulating  ferries  and 
toll  bridges,  etc.  It  Is  thus  seen  that  the 
entire  subject  of  highways  was  at  the  time 
of  the  constitution  an  object  peculiarly  with- 
in the  jurisdiction  of  the  county  authorities, 
and  we  are  hence  warranted  in  the  assump- 
tion that  it  was  so  understood  by  the  conven- 
tion when  they  used  the  phrase  'county  pur- 
poses.'" 

In  Commissioners  v.  Mighels,  7  Ohio  St 
100,  the  court  say:  "A  county  organization 
is  created  almost  exclusively  with  a  view  to 
the  policy  of  the  state  at  large,  for  purposes 
of  political  organization  and  civil  adminis- 
tration, In  matters  of  finance,  of  education, 
of  provision  for  the  poor,  of  military  organi- 
zation, of  the  means  of  travel  and  transport, 
and  especially  for  general  administration  of 
justice.  With  scarcely  an  exception,  all  the 
powers  and  functions  of  the  county  organiza- 
tion have  a  direct  and  exclusive  reference 
to  the  general  policy  of  the  state,  and  are  In 
fact  but  a  branch  of  the  general  administra- 


tion of  that  policy."  The  legislature  lias  al- 
ways, under  our  system  of  government,  had 
plenary  control  of  all  public  highways, 
whether  they  be  public  county  roads  or 
streets  in  cities  and  towns.  State  v.  Jack- 
sonville St  By.  Co.,  29  Fla.  590,  10  South. 
590.  Oooley,  Tax'n,  p.  130,  says:  "One  of 
the  most  important  functions  of  government 
Is  the  making  provision  for  public  roads  for 
the  use  of  the  people.  The  variety  of  these 
is  great  and  the  modes  of  construction  and 
operation  are  different  No  question  Is  made 
of  the  competency  of  the  legislature  to  levy 
taxes  for  the  common  highway,  the  improved 
turnpike  and  macadamized  road,  the  planked 
or  paved  street  the  canal,  the  tramway,  or 
the  railway.  Any  or  all  of  them  may  be  con- 
structed by  the  state,  or  under  state  author- 
ity, by  the  municipal  subdivisions  of  the 
state  within  whose  limits  they  may  be  need- 
ed." The  decision  in  the  case  of  Supervisors 
of  Will  Co.  v.  People,  110  111.  511,  makes  a 
distinction  between  raising  money  by  taxa- 
tion for  the  purpose  of  building  bridges  and 
maintaining  public  highways  and  for  the 
purpose  of  carrying  on  other  more  private 
concerns  of  a  municipality.  It  was  there 
held  that  the  raising  of  money  by  taxation 
in  towns  or  counties  in  pursuance  of  a  gen- 
eral law  of  the  state  for  the  purpose  of  build- 
ing bridges,  maintaining  public  highways, 
and  for  other  objects  of  a  similar  character, 
in  which  the  people  of  the  state  at  large  are 
directly  Interested,  Is  not  the  levying  of  a 
tax  for  a  strictly  local  corporate  purpose, 
within  the  meaning  of  the  Illinois  constitu- 
tion. In  that  case  a  mandamus  was  sustain- 
ed against  the  board  of  county  commission- 
ers of  the  county  to  compel  the  levy  and  col- 
lection of  a  tax  upon  the  property  of  the 
county  to  aid  the  commissioners  of  high- 
ways of  the  town  of  Wilmington  to  build  a 
bridge  across  a  river  within  the  limits  of 
said  town.  It  is  true  that  there  may  be  a 
distinctively  municipal  purpose,  as  distin- 
guished from  county  purpose,  and,  in  our 
judgment  the  constitution  of  the  state  rec- 
ognizes such  distinction,  but  in  reference 
to  the  laying  out  and  maintenance  of  public 
streets,  or  municipal  highways,  over  which 
not  only  the  people  of  the  municipality,  but 
of  the  entire  county,  can  travel,  it  cannot 
be  said,  we  think,  that  they  are  so  distinct- 
ively and  exclusively  a  municipal  purpose  as 
to  render  it  Impossible  for  the  legislature  to 
authorize  the  counties  to  devote  revenue 
raised  by  county  taxation  for  public  roads 
on  the  property  situated  within  the  munici- 
palities to  the  maintenance  of  the  public 
streets  therein.  The  result  of  this  conclusion 
Is  that  the  proviso  In  question  Is  not  in  con- 
flict with  section  5,  art  9,  of  the  constitu- 
tion. 

The  objection  that  the  subject-matter  of  the 
proviso  to  section  17  is  not  expressed  In  the 
title  of  the  act  cannot  in  our  judgment  be 
sustained.  It  is  not  questioned  that  it  was 
not  competent  for  the  legislature  under  the 
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title  of  the  act  to  authorize  the  county  com- 
missioners, when  deemed  advisable,  and  for 
the  public  good,  to  levy  a  special  tax  not 
exceeding  three  mills  on  the  dollar  on  the 
entire  taxable  property  of  the  county  for  the 
purpose  of  maintaining,  working,  and  re- 
pairing the  public  roads  therein.  What  mat- 
ter is  properly  connected  with  the  expendi- 
ture of  the  money  raised  by  such  a  levy? 
It  was  held  In  State  v.  Board  of  Com'rs  of 
Montgomery  Co.,  28  Ind.  522,  that  "when  a 
matter  is  so  closely  connected  with  the  sub- 
ject of  the  act  as  to  create  a  doubt  whether 
it  is  not  included  within  It,  the  court  will 
not  consider  the  question  whether  the  legis- 
lative action  upon  It  violates  the  constitu- 
tional prohibition  relating  to  the  title  of 
laws."  "A  street  is  a  public  road  or  way  in 
the  city,  town,  or  village.  All  streets  are 
highways,  but  all  highways  are  not  necessa- 
rily streets."  24  Am.  &  Eng.  Enc.  Law,  p. 
2.  All  highways,  whether  public  roads  or 
streets,  are  subject  to  the  control  of  the  leg- 
islature. Our  constitutional  requirement  in 
reference  to  the  subject-matter  and  titles  of 
laws  is  that  each  law  shall  embrace  bnt 
one  subject  and  matter  properly  connected 
therewith,  and  that  the  subject  shall  be 
briefly  expressed  in  the  title.  It  Is  not  es- 
sential that  the  title  should  give  a  synopsis 
of  all  the  means  by  which  the  object  of  the 
law  is  to  be  accomplished  by  the  provisions 
in  its  body.  State  v.  Green,  36  Fla.  — ,  18 
South.  334.  The  title  of  an  act  may  be  gen- 
eral, and,  so  long  as  the  generality  of  the 
subject  therein  expressed  is  not  employed 
as  a  guise  to  conceal  the  real  object  of  the 
law,  or  some  provision  therein,  it  will  not 
be  objectionable.  It  is  also  true  that  the 
title  to  an  act  may  be  so  restrictive  In  ref- 
erence to  a  subject  expressed  therein  as  to 
confine  the  body  of  the  act  to  such  phase 
of  the  subject  as  Is  Indicated  by  the  title. 
State  v.  Palmes,  23  Fla.  620,  8  South.  171; 
Cooley,  Const  Llm.  (6th  Ed.)  p.  172.  The 
general  subject  of  the  title  of  the  act  we  are 
considering  is  the  laying  out  and  maintain- 
ing the  public  roads  of  the  counties,  and 
streets  are  public  roads  or  highways  within 
the  limited  space  of  the  municipalities  with- 
in the  counties.  We  deem  the  provision  as  to 
applying  a  part  of  the  road  tax  to  the  streets 
in  Incorporated  cities  and  towns  in  a  county 
as  matter  properly  connected  with  the  main- 
tenance of  public  roads  In  the  county;  at 
least  it  is  so  closely  connected  therewith  as 
to  create  a  doubt  whether  It  is  not  Included 
in  the  general  subject  of  the  roads  of  the 
county. 

In  the  case  of  Mayor,  etc.,  v.  Lewis,  12 
Lea,  180,  cited  by  counsel  for  plaintiffs  in 
error,  the  title  of  the  act  considered  was  to 
provide  more  Just  and  equitable  laws  for 
the  assessment  and  collection  of  revenue  for 
state  and  county  purposes,  and  to  repeal  all 
laws  then  In  force  whereby  revenue  was 
collected  for  the  assessment  of  real  estate, 
personal  property,  privileges,  and  polls.  The 


act  contained  many  sections,  and,  after  mak- 
ing provisions  on  the  subject  of  assessing 
and  collecting  state  and  county  revenue,  It 
enacted,  in  the  fiftieth  section,  that  the  coun- 
ty clerk  should  collect  the  municipal  reve- 
nues. Under  the  law  previously  existing  the 
municipal  recorder  collected  the  town  taxes. 
Under  a  constitution  similar  to  ours  as  to 
the  subject-matter  and  title  of  an  act,  It 'was 
held  that  the  fiftieth  section  introduced  a 
new  subject,  not  expressed  in  the  title,  and 
the  entire  act  was  void.  In  reaching  this 
conclusion  the  court  said  there  was  a  distinc- 
tion between  state  and  county  revenue  antt 
municipal  revenue,  recognized  by  the  con- 
stitution Itself,  and  as  a  result  the  legisla- 
ture had  undertaken  to  Introduce  Into  the 
act  on  the  subject  of  state  and  county  reve- 
nue provisions  in  reference  to  a  different 
subject  not  expressed  in  the  title.  Our  con- 
stitution recognizes  a  difference  between  tax- 
ation for  distinctively  county  or  municipal 
purposes,  but  In  reference  to  public  high- 
ways, whether  public  roads  or  urban  high- 
ways, in  the  county,  it  is  competent  for  the 
legislature  to  authorize  the  counties  to  raise 
money  by  taxation  for  their  maintenance. 

The  turning  over  of  one-half  of  the  money 
raised  from  the  property  hi  the  towns  and 
cities  does  not  destroy  the  equality  and  uni- 
formity of  the  tax  Itself.  The  levy  is  made 
upon  all  the  taxable  property  of  the  county 
just  as  any  other  tax  Is  assessed  and  levied, 
and  all  property  in  the  county  bears  an  equal 
portion  of  the  burden  of  such  tax  in  propor- 
tion to  its  value.  Board  of  Sup'rs  of  Sauga- 
mon  Co.  v.  City  of  Springfield,  63  111.  66. 

It  is  further  objected  that  the  statute  does 
not  require  the  county  commissioners  to  turn 
over  the  money  to  the  municipal  authorities, 
or  that  It  Is  left  in  doubt  as  to  whose  duty 
it  was  to  turn  over  the  money,  and  that 
the  relief  by  mandamus  will  be  refused  when 
the  fight  is  doubtful.  It  will  be  seen  that 
the  seventeenth  section  directs  the  money, 
when  collected,  to  be  paid  Into  the  county 
treasury  as  a  special  fund  to  be  expended 
under  the  direction  of  the  county  commis- 
sioners solely  for  the  purpose  of  maintaining, 
working,  repairing,  and  keeping  In  good  con- 
dition the  public  roads  and  bridges  of  the 
county,  and  for  purchasing  suitable  tools,  Im- 
plements, and  material  for  that  purpose, 
"provided,  however,  that  one-half  of  the 
amount  realized  from  said  special  tax  on 
property  In  Incorporated  cities  or  towns  shall 
be  turned  over  to  the  municipal  authorities 
of  said  cities  or  towns  to  be  used  In  the  re- 
pairing, working  and  Improving  and  laying 
out  the  streets  thereof  as  may  be  prescribed 
by  the  ordinances  of  said  cities  or  towns." 
No  money  can  be  drawn  from  the  county 
treasury  except  upon  warrant  drawn  by  the 
order  of  the  county  commissioners,  and  the 
warrant  shall  specify  the  particular  fund  up- 
on which  It  Is  drawn.  Sections  584,  583, 
Rev.  St.  The  county  treasurer  is  required 
to  keep  the  various  county  funds  separate 
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(section  586),  and  he  is  forbidden  to  pay  out 
any  money  In  his  hands  as  county  treasurer 
except  upon  warrant  drawn  as  provided,  un- 
der an  order  of  the  county  commissioners. 
If  the  municipal  authorities  are  entitled  to 
any  portion  of  the  special  fund  raised  for 
the  maintenance  of  the  public  roads  of  the 
county  and  required  to  be  paid  Into  the 
county  treasury,  it  is  evident  that  it  Is  the 
clear  duty  of  the  county  commissioners,  un- 
der the  statutes  mentioned,  to  draw  the  war- 
rant for  the  money.  The  municipal  authori- 
ties are  compelled  to  obtain  such  warrant 
before  they  can  call  upon  the  county  treas- 
urer for  the  money,  and  the  plain  duty  in 
such  a  case  rests  upon  the  county  commis- 
sioners to  issue  the  warrant. 

The  only  other  contention  demanding  any 
discussion  Is  that  the  peremptory  writ  com- 
mands the  county  commissioners  to  forth- 
with turn  over  to  the  municipal  authorities 
of  Jacksonville  $5,746.74,  when,  as  shown 
by  the  return,  only  $758.91  remained  In  the 
treasury  to  the  credit  of  the  public  road  fund. 
The  case  was  disposed  of  on  the  alternative 
writ  and  return  thereto,  and,  as  shown  by 
the  return,  one-half  of  the  amount  collected 
and  paid  into  the  county  treasury  on  prop- 
erty In  the  city  of  Jacksonville  as  a  road 
fund  for  the  years  1891,.  1892,  and  1893  was 
$8,455.79.  The  sum  of  $2,709.05,  it  is  con- 
ceded, bad  been  paid,  and  the  balance 
amounted  to  $5,748.74.  This  last  sum  Is  the 
amount  ordered  by  the  court  in  the  per- 
emptory writ  to  be  immediately  turned  over 
to  the  city  authorities.  The  return  distinct- 
ly alleges  that  the  whole  amount  had  been 
required  and  used  for  the  purpose  of  keep- 
ing the  county  roads  and  bridges  in  good 
repair,  except  the  sum  of  $758.91,  the  bal- 
ance remaining  In  the  hands  of  the  county 
treasurer.  According  to  the  return  of  the 
county  commissioners,  it  Is  clearly  shown 
that  the  county  had  expended  all  the  road 
and  bridge  fund  except  the  amount  stated, 
and  that  the  only  sum  received  by  the  city 
authorities  was  $2,746.05.  The  county  had 
expended  largely  the  city's  part  of  the  road 
money,  but  the  money,  as  Is  clearly  shown,  is 
not  in  the  county  treasury  to  be  turned  over, 
and  the  question  arises,  to  what  extent 
will  the  remedy  of  mandamus  apply?  The 
writ  of  mandamus  is  a  discretionary  remedy 
and,  while  the  courts  will  apply  it  In  proper 
cases,  they  often  refuse  It  when  It  would 
be  attended  by  no  beneficial  results.  State 
v.  Commissioners  of  Marion  Co.,  27  Fla.  438, 
8  South.  749.  A  peremptory  writ  of  man- 
damus will  not  usually  Issue  commanding 
an  officer  to  do  what  is  not  within  his  power 
to  do,  and  though,  by  putting  It  out  of  his 
power  to  perform  a  duty,  he  may  become 
liable  In  damages,  still,  where  he  cannot 
perform  the  act,  and  this  Is  clear  to  the 
court,  mandamus  will  not  be  issued  against 
him.  This  rule  has  been  applied  to  public 
officers  who  have  improperly  diverted  funds 
in  their  bands  or  under  their  control  so  that 


they  are  unable  to  comply  with  some  duty 
in  reference  to  their  disposal.  Rice  v.  Walk- 
er, 44  Iowa,  458;  Bates  v.  Porter,  74  CaL 
224,  15  Pac.  732;  Universal  Church  v.  Trus- 
tees of  Section  29,  Columbia  Tp.,  6  Ohio, 
446;  State  v.  Vanarsdale,  42  N.  J.  Law, 
536;  People  v.  Tremain,  29  Barb.  98;  State 
v.  City  of  New  Orleans,  34  La.  Ann.  469; 
Board  v.  Boyd,  58  Ma  276.  Under  the  show- 
ing made,  we  think  the  court  should  not 
have  undertaken  to  compel  the  county  com- 
missioners to  turn  over  money  that  was  not 
under  their  control,  and  which  it  was  not 
hi  then-  power  to  do  as  officials  of  the  coun- 
ty. The  judgment  should  have  commanded 
the  county  commissioners  to  turn  over  the 
road  funds  In  the  county  treasury  by  Issuing 
a  warrant  on  the  treasurer  for  that  purpose. 
To  this  extent  only  should  the  remedy  by 
mandamus  be  applied  In  this  case. 

The  judgment  is  reversed,  with  directions 
that  the  circuit  court  enter  judgment  in  ac- 
cordance with  this  opinion. 


FIRST  NAT.  BANK  OF  FLORIDA  v.  SA- 
VANNAH. F.  &  W.  RY.  CO.  et  al. 

(Supreme  Court  of  Florida.    June  14,  1895.) 

Pleading — Declaration — Review  oh  Appeal  — 
construction  of  contract — interest. 

1.  The  cause  of  action  required  to  be  filed 
with  the  declaration  is  to  apprise  the  defendant 
of  the  nature  and  extent  of  the  demand  against 
him.  in  order  that  he  may  plead  with  greater 
certainty,  and  ordinarily  constitutes  no  part 
of  the  declaration. 

2.  Where  the  declaration  refers  to  a  bill 
of  particulars  as  being  a  part  thereof,  and  in 
passing  upon  a  demurrer  to  the  declaration  by 
the  circuit  court  it  was  agreed  upon  the  record 
that  the  bill  of  particulars  should  be  treated  as 
much  a  part  of  the  declaration  as  if  set  out  in 
full  therein,  the  appellate  court  will  consider 
the  bill  of  particulars  as  a  part  of  the  declara- 
tion. 

3.  It  is  the  doty  of  the  court,  in  construing 
a  written  instrument,  to  give  effect  to  every 
clause  therein,  if  it  can  be  done  consistently 
with  the  intention  of  the  parties,  and  language 
in  one  clause  should  not  be  construed  as  super- 
fluous merely  because  an  implication  of  law 
arising  from  another  clause  would  indicate  that 
it  was  not  necessary. 

4.  The  Savannah,  Florida  &  Western  Rail- 
way Company  and  the  Jacksonville  Street-Rail- 
road Company  entered  into  a  written  contract 
on  the  19th  day  of  December,  1889,  with  the 
First  National  Bank  of  Florida,  to  the  effect 
that  the  companies  on  demand,  after  date, 
promised  to  pay  to  the  order  of  the  bank  the 
sum  of  $16,000,  with  interest  at  6  per  cent,  per 
annum,  in  order  to  secure  the  bank  for  the  sum 
of  $8,000  that  it  might  pay  for  each  of  the  said 
companies  in  honoring  checks  of  a  committee 
for  constructing  a  viaduct  in  a  street  of  the  city 
of  Jacksonville,  it  being  understood,  as  express- 
ed in  the  agreement,  that,  upon  payment  of  the 
checks,  the  companies  would  reimburse  the 
bank  in  from  2  to  10  days  after  payment.  Bdd 
that,  considering  the  entire  agreement,  it  did 
not  import  a  promise  to  pay  interest  on  the  sums 
of  money  paid  out  by  the  bank  from  the  date 
of  the  contract,  but  only  from  the  times  of  pay- 
ment. 

(Syllabus  by  the  Court.) 
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Appeal  from  circuit  court,  Duval  county; 
W.  B.  Young,  Judge. 

Action  by  the  First  National  Bank  of 
Florida  against  the  Savannah,  Florida  & 
Western  Railway  Company  and  the  Jack- 
sonville Street-Railroad  Company.  Defend- 
ants had  judgment  on  demurrer  to  the  dec- 
laration, and  plaintiff  appeals.  Affirmed. 

Appellant  was  plaintiff,  and  appellees  were 
defendants,  In  the  circuit  court.  The  dec- 
laration alleges  plaintiff  to  be  a  corporation 
organized  and  doing  business  under  the  laws 
of  the  United  States  of  America,  and  the  de- 
fendants to  be  corporations  doing  business 
in  the  state  of  Florida,  and  tbat,  on  the 
19th  day  of  December,  1889.  in  the  county  of 
Duval,  and  state  of  Florida,  plaintiff  and 
defendants  entered  into  an  agreement 
whereby  the  former  agreed  with  the  latter 
to  guaranty  to  the  city  of  Jacksonville  the 
sum  of  $10,000,  in  case  the  same  should  be- 
come due,  In  equal  parts  from  defendants, 
respectively,  to  the  said  city  for  the  construc- 
tion of  a  certain  viaduct,  and,  in  considera- 
tion thereof,  defendants  promised  to  pay  on 
demand  all  such  sums  as  should  bo  paid  bv 
plaintiff  in  consequence  of  said  guaranty, 
with  Interest  at  the  rate  of  0  per  cent,  per 
annum  upon  each  payment  so  made  by 
plaintiff  from  the  said  19th  day  of  Decem- 
ber, 1889,  to  the  date  upon  which  defend- 
ants, or  either  of  them,  should  reimburse 
plaintiff  for  such  payments;  that,  In  pursu- 
ance of  said  contract,  plaintiff  guarantied  in 
writing  the  payment  to  said  city  of  $8,000  by 
•each  of  the  defendants  upon  account  of  the 
viaduct,  and  afterwards  plaintiff  paid  the 
sum  of  $16,000,  in  various  sums,  on  the  dates 
mentioned  in  the  bill  of  particulars,  made 
a  part  of  the  declaration,  upon  Its  liability 
under  said  written  guaranty,  and  although 
defendants  have  reimbursed  plaintiff  for  the 
principal  of  the  money  so  paid,  they  have 
failed  and  refused  to  pay  the  Interest  upon 
the  sums  so  advanced,  at  the  rate  of  6  per 
•cent  from  date  of  said  contract  to  the  date 
of  reimbursements,  respectively,  to  the  dam- 
age of  plaintiff  in  the  sum  of  $2,50u. 

The  declaration  was  demurred  to,  but  be- 
fore argument  thereon  additional  counts 
were  added  by  leave  of  the  court,  and  the 
demurrer  to  the  first  count  was  applied  to 
the  entire  declaration  as  amended.  The  first 
added  count  alleges  that,  on  the  19th  day  of 
December,  1889,  defendants  borrowed  from 
plaintiff  $16,000,  and  left  same  on  deposit  in 
the  latter's  bank,  and  in  consideration  of 
■said  loan  defendants  promised  to  repay  said 
sum  of  money  in  such  installments  as  should 
be  drawn  out  upon  the  order  of  a  committee, 
for  the  construction  of  the  viaduct  on  Com- 
mercial street,  in  the  city  of  Jacksonville, 
and  upon  demand,  with  Interest  at  the  rate 
of  0  per  cent  per  annum  from  the  date  of 
the  loan  to  the  date  of  repayment  of  each 
installment,  respectively;  that  afterwards 
plaintiff  paid  the  sum  of  $16,000,  in  various 
sums,  on  dates  mentioned  in  bill  of  particu- 


lars, made  a  part  of  the  count;  and  that,  al- 
though defendants  have  reimbursed  plain- 
tiff for  the  principal  of  the  money  so  paid 
out  they  have  refused  to  pay  the  interest 
upon  the  sums  so  drawn  at  the  rate  men- 
tioned from  the  date  of  deposit  to  dates  of 
reimbursement  respectively,  to  the  damage 
of  plaintiff  $2,500.  The  second  added  count 
alleges  tbat,  on  the  19th  day  of  December, 
1889,  plaintiff  promised  defendants  to  pay 
to  the  order  of  a  committee,  for  the  con- 
struction of  a  viaduct  on  Commercial  street, 
in  the  city  of  Jacksonville,  the  sum  of  $16.- 
000,  In  consideration  whereof  defendants 
promised  to  repay  all  such  sums  as  such 
committee  might  draw,  up  to  $16,000,  and  to 
pay  plaintiff  interest  on  the  money  so  ad- 
vanced at  0  per  cent,  per  annum  upon  sums 
drawn  by  said  committee,  to  be  computed 
upon  the  amount  of  each  separate  sum  so 
drawn,  from  the  19th  day  of  December,  1880. 
to  the  day  of  repayment  by  defendants  to 
plaintiff;  that  afterwards  plaintiff  paid  the 
sum  of  $16,000,  in  various  sums,  upon  the 
checks  or  drafts  of  said  committee,  on  dates 
mentioned  in  bill  of  particulars,  made  a  part 
of  the  count;  and  that,  although  defendants 
have  reimbursed  the  plaintiff  for  the  princi- 
pal of  the  money  so  paid,  they  have  refused 
to  pay  the  Interest  upon  the  sums  so  drawn 
by  said  committee  from  the  19th  day  of  De- 
cember, 1889,  to  the  date  of  said  reimburse- 
ments, respectively,  to  the  damage  of  plain- 
tiff $2,500.  The  third  added  count  alleges 
that  on  the  19th  day  of  December,  1889, 
plaintiff  and  defendants  entered  into  an 
agreement  whereby  the  former  agreed  with 
the  latter  to  guaranty  the  payments  of  checks 
to  the  amount  of  $16,000,  drawn  from  time 
to  time  by  authority  of  certain  persons  nam- 
ed, the  committee  having  charge  of  the  con- 
struction of  the  viaduct  on  Commercial 
street,  in  the  city  of  Jacksonville,  to  become 
due  in  equal  parts  from  defendants,  respec- 
tively, for  the  construction  of  said  viaduct, 
and  in  consideration  thereof  defendants,  on 
the  date  mentioned,  promised  to  pay  on  de- 
mand to  the  order  of  plaintiff  the  sum  of 
$16,000,  with  Interest  at  6  per  cent,  per  an- 
num, and  further  to  reimburse  the  plaintiff, 
upon  the  payment  of  said  checks,  in  from  2 
to  10  days  after  such  payments;  that  in 
pursuance  of  said  contract,  and  in  consid- 
eration thereof,  plaintiff  placed  on,  to  wit, 
the  19th  day  of  December,  1889,  the  said  sum 
to  the  credit  of  defendants,  respectively,  and 
guarantied  In  writing  the  payment  of  checks 
aggregating  $16,000,  drawn  from  time  to 
time  by  the  authority  of  certain  persons 
named  as  the  committee  having  charge  of 
the  construction  of  said  viaduct,  and  being 
$8,000  for  each  of  said  defendants,  on  the 
said  19th  day  of  December,  1889,  and  plain- 
tiff paid  the  said  sum  of  $16,000.  and,  al- 
though defendants  have  reimbursed  plaintiff 
for  the  principal  of  the  money  so  paid  on  the 
dates  mentioned  In  the  bill  of  particulars, 
made  a  part  of  the  count  they  have  refused 
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to  pay  the  Interest  upon  said  sum  of  $ 10,000, 
or  the  amount  standing  to  the  credit  of  de- 
fendants frojtr  time  to  time  as  aforesaid,  at 
the  said  rate  mentioned,  from  the  said  19th 
day  of  December,  1889,  to  the  date  of  reim- 
bursements, respectively,  as  mentioned  In 
the  bill  of  particulars,  to  plaintiff's  damage 
$2,500. 

The  bill  of  particulars  filed  with  the  dec- 
laration consists  of  a  statement  of  the  com- 
putation of  Interest  and  a  written  agree- 
ment.   The  computation  Is  as  follows,  viz.: 


Note  dated  December  19th,  1889,  with  6%  in- 
terest until  paid. 


Add  Int.  to  Oct.  14th.  '90  

.$8,000 
400 

$8,000 
490 

lom  paid     M     «i.ooo.  *SM.m. 

8.400 
.  i.r.66  M 

8.400 
1.686  66 

Add  int.  to  Oct.  M,  t»  

6.8X3  84 
*  28 

6.833  44 
8  S8 

paid  "  

6,815  fit 
136  98 

6.885  68 
126  98 

Add  Int.  to  Oct.  sotb.  "90.  ..... 

6.7l  9  64 
4  47 

6.709  64 
4  47 

Lm  paid           -  ......  

6.714  11 
.  2,000 

•  714  11 
3.000 

Add  tat.  to  Oct.  28,  '91  (90)........  

4.714  11 
2  M 

4.714  11 
3  88 

Lena  paid...... — 

4.710  47 
«Hi  «6 

4,716  47 
666  66 

Add  1st.  to  Oct.  S»th,  '81  (90)  

4,049  81 
4  06 

4.019  81 
4  06 

LeM  paid            M   „...  

4.05B  M 
34  78 

4.058  S6 
34  78 

Add  int.  to  Febj.  14th.  1891  

4.039  08 

73  63 

4.039  08 
73  68 

4.101  61 
.  8.638  50 

4.101  81 
8.628  60 

678  11 
4  08 

Add  Int.  to  Apr.  Srd.  '91  

673  11 

4  08 

Lea»  paid  

677  19 
87  43 

677  19 
87  43 

Amonnt  now  dne..........^.... ......... 

..  »4S8  77 

$489  77 

The  agreement  is  dated  December  19,  1S89, 
at  Jacksonville,  and  reads  as  follows,  viz.: 
"On  demand,  after  date,  we  promise  to  pay 
to  the  order  of  the  First  National  Bank  of 
Florida  the  sum  of  sixteen  thousand  dollars, 
with  interest  at  six  per  cent,  per  annum,  in 
order  to  secure  them  for  the  sum  of  $8,000 
which  they  may  pay  for  the  Savannah.  Flor- 
ida &  Western  Railway  Company,  and  $8,000 
they  may  pay  for  the  Jacksonville  Street- Rail- 
way Company,  in  honoring  the  joint  check  of 
John  C.  L'Engle,  John  H.  Stephens,  John  N. 
C.  Stockton,  D.  E.  Maxwell,  Chas.  O.  Parker, 
and  M.  H.  Motte,  a  committee  for  the  con- 
struction of  the  viaduct  on  Commerleal  street, 
Jacksonville.  It  is  further  understood  that, 
upon  the  payment  of  said  checks,  we  will  re- 
imburse the  bank  In  from  two  to  ten  days 
after  such  payment  by  them."  The  agree- 
ment Is  signed  by  the  Savannah,  Florida  & 
Western  Railway  Company,  by  its  general 
manager,  and  by  the  Jacksonville  Street- 
Rallway  Company,  by  its  president. 

The  declaration  was  demurred  to  on  the 


following  grounds:  (1)  Because  the  declara- 
tion shows  that  the  suit  was  instituted  to  re- 
cover a  consideration  for  a  guaranty  on  the 
part  of  the  First  National  Bank  of  Florida, 
and  such  an  act  upon  the  part  of  a  national 
bank  Is  ultra  vires,  and  compensation  cannot 
be  recovered  therefor;  (2)  because  the  decla- 
ration shows  that  the  terms  of  the  guaranty 
have  been  complied  with,  so  far  as  making 
whole  the  bank  for  all  of  Its  disbursements 
thereunder  by  payment  of  the  sums  paid  out; 
(3)  because  the  declaration  and  causes  of  ac- 
tion attached  thereto  show  no  ground  of  ac- 
tion upon  the  part  of  the  plaintiff.  This  de- 
murrer was  sustained,  and,  plaintiff  declining 
to  further  amend,  a  judgment  was  entered 
for  defendants,  from  which  an  appeal  was 
entered. 

Fletcher  &  Wurts,  for  appellant.  John  E. 
Harrrldge,  for  appellees. 

MABRY,  O.  J.  (after  stating  the  facts). 
Counsel  for  appellant  say  In  their  brief  that 
but  two  questions  arise  on  the  assignment  of 
error  made;  the  first  being  whether  the  writ- 
ten agreement,  found  in  the  statement,  im- 
ports a  promise  to  pay  interest  from  Decem- 
ber 19, 1889,  or  only  from  the  date  upon  which 
the  bank  paid  the  checks;  and  the  second  is 
whether  a  national  bank  can  recover  the  con- 
sideration for  an  executed  contract  or  guaran- 
ty. The  case  Is  presented  here  by  both  par- 
ties as  if  the  bill  of  particulars.  Including  the 
written  agreement,  was  Incorporated  into  and 
made  a  part  of  each  count  of  the  declaration. 
The  record  shows  that  the  declaration  was  so 
presented  and  considered  in  the  circuit  court. 
The  order  sustaining  the  demurrer  recites  that 
the  parties  waived  all  questions  as  to  mis- 
joinder of  parties  defendant,  and  agreed  that 
the  bill  of  particulars  should  be  treated  as 
part  of  the  declaration  as  much  as  if  set  out 
in  full  therein. 

The  cause  of  action,  or  copy  thereof,  re- 
quired by  the  statute  to  be  filed  with  the 
declaration,  is  to  apprise  the  defendant  of 
the  nature  and  extent  of  the  demand  against 
him,  In  order  that  he  may  plead  with  greater 
certainty,  and  ordinarily  such  cause  of  action 
constitutes  no  part  of  the  declaration.  Water- 
man v.  Mattalr,  5  Fla.  211;  Robinson  v.  Dib- 
ble, 17  Fla.  457;  Wilson  v.  Fridenburg,  22 
Fla.  114;  Columbia  Co.  v.  Branch,  31  Fla.  62. 
12  South.  650.  Each  count  in  the  declaration 
before  us  refers  to  the  bill  of  particulars  as 
being  made  a  part  thereof,  and,  assuming  that 
a  bill  of  particulars  can  In  the  way  Indicated 
become  incorporated  as  a  part  of  the  declara- 
tion, and  as  it  was  presented  to  and  consid- 
ered by  the  circuit  court  in  that  light,  we  will 
so  consider  it  here,  though  not  committing 
ourselves  to  the  approval  of  such  practice. 

The  plaintiff  sued  only  for  interest,  and  the 
interest  claimed  under  each  count  of  the  dec- 
laration is  on  sums  of  money  paid  by  plaintiff 
to  the  viaduct  committee  on  account  of  de- 
fendants from  the  date  of  the  agreement,  con- 
ceded to  be  the  basis  of  the  cause  of  action 
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against  them,  until  the  times  of  repayment  of 
the  money  to  plaintiff.  It  Is  alleged  that 
plaintiff  paid  the  sum  of  $16,000,  being  $8,000 
for  each  of  the  defendants,  in  various  sums, 
on  the  dates  mentioned  in  the  bill  of  particu- 
lars; and  although  defendants  have  reimburs- 
ed plaintiff  for  the  principal  of  the  money  so 
paid,  they  have  refused  to  pay  the  interest 
upon  the  sums  so  advanced  from  the  date  of 
the  agreement  to  dates  of  reimbursement. 
It  is  not  alleged  that  any  time  elapsed  after 
payment  by  plaintiff  of  the  sums  mentioned 
in  the  bill  of  particulars  before  the  refunding 
of  the  same  by  defendants;  so  that  the  de- 
mand of  the  plaintiff,  as  shown  by  the  decla- 
ration, is  for  interest  on  the  sums  paid  out  by 
it  from  the  date  of  the  written  agreement  up 
to  the  times  of  payment  If  defendants  are 
not  liable  for- such  interest  under  the  terms 
of  the  written  agreement,  then  no  cause  of 
action  is  disclosed  by  the  declaration,  consid- 
ering the  agreement  as  incorporated  therein 
as  the  only  basis  of  liability  against  defend- 
ants. Counsel  for  the  bank  concede  this  to 
be  the  case,  and  hence  the  principal  difference 
between  the  parties  Is  whether  the  agreement 
imports  a  promise  to  pay  interest  from  its 
date,  in  December,  1889,  or  only  from  the 
dates  upon  which  the  bank  paid  the  checks 
of  the  viaduct  committee.  Our  conclusion 
is  that  the  written  agreement  mentioned  con- 
templated payment  by  the  defendants  to  the 
plaintiff  of  such  sums  of  money  as  the  latter 
might  pay  for  the  former,  not  exceeding 
$8,000  for  each,  In  honoring  the  checks  of  the 
committee  for  the  construction  of  the  viaduct, 
and  interest  on  the  amounts  so  paid,  at  the 
rate  of  6  per  cent  per  annum,  from  dates  of 
payment  until  refunded,  which  was  to  be 
from  2  to  10  days  after  such  payments.  It 
may  be  conceded  that  If  the  first  clause  in 
the  agreement  containing  a  promise  to  pay, 
on  demand,  the  sum  of  $16,000,  with  Interest 
at  6  per  cent  per  annum,  stood  alone,  It 
should  be  construed  to  be  a  promise  to  pay 
the  sum  mentioned,  with  interest  from  the 
date  of  the  agreement  But  there  are  other 
clauses  in  the  agreement  that  Indicate,  it 
seems  to  us,  a  purpose  to  pay  Interest  on  the 
amounts  paid  out  by  plaintiff  only  from  the 
times  of  payment  until  the  money  was  re- 
funded. This  purpose  Is  shown  In  the  por- 
tion of  the  agreement  stating  that  the  prom- 
ise to  pay  as  above  mentioned  was  in  order 
to  secure  plaintiff  for  the  stated  sums  which 
it  might  pay  for  defendants  in  honoring  the 
checks  of  the  viaduct  committee,  and  the  ex- 
pressed understanding  that  plaintiff  should 
be  reimbursed  in  from  2  to  10  days  after  such 
payments  by  It.  It  is  the  duty  of  the  court 
to  give  effect  to  every  clause  of  a  written 
instrument,  if  it  can  be  done  consistently 
with  the  Intention  of  the  parties,  and  lan- 
guage should  not  be  construed  as  superfluous 
merely  because  an  implication  of  law  arising 
from  a  previous  clause  would  Indicate  that  It 
was  unnecessary.    The  written  agreement  is 


not  so  dearly  expressed  as  It  might  have 
been,  but  considering  all  of  its  clauses,  as  we 
should  do,  and  looking  to  the  instrument 
alone,  it  appears  that  the  defendant  compa- 
nies were  to  contribute  money  for  the  con- 
struction of  a  viaduct  on  Commercial  street 
in  Jacksonville,  and  arranged  with  the  plain- 
tiff bank  to  honor  checks  of  the  construction 
committee  of  the  viaduct  to  the  extent  of 
$16,000,  being  $8,000  for  each  defendant.  It 
is  clearly  expressed  In  the  last  clause  of  the 
agreement  that  the  money  to  be  paid  out  in- 
honoring  said  checks  was  to  be  refunded  to 
the  bank  in  from  2  to  10  days  after  the  pay- 
ments, and  the  promise  contained  In  the  first 
clause  to  pay,  on  demand,  $16,000,  with  inter- 
est at  the  rate  of  6  per  cent,  per  annum,  is 
expressed  to  be  to  secure  the  bank  for  the 
amounts  which  it  might  pay  out  in  honoring 
said  checks.  The  agreement  itself  does  not 
show  any  contractual  obligation  on  the  part 
of  the  bank  with  the  city  of  Jacksonville  to- 
pay  money  for  defendants,  but  it  Is  an  agree- 
ment solely  between  the  bank  and  defend- 
ants, whereby  the  latter  promises  to  pay  to 
the  former  such  sums,  with  Interest  at  tt  per 
cent  per  annum,  not  to  exceed  $16,000,  as  It 
might  pay  for  defendants  In  honoring  the 
checks  of  the  viaduct  committee.  If,  for  any 
cause,  the  bank  had  failed  to  honor  any  such- 
checks,  It  could  have  had  no  right  under  the 
agreement,  to  demand  any  sums  whatever 
from  defendants.  The  agreement  as  an  en- 
tirety falls  to  show,  in  our  judgment  a  prom- 
ise to  pay  $16,000  and  interest  thereon,  inde- 
pendent of  the  payment  by  the  bank  of  such 
sum  to  the  building  committee  on  account  of 
defendants,  and  It  was  only  by  making  such 
payment  that  the  bank  had  the  right  to  de- 
mand reimbursement  at  the  hands  of  the  de- 
fendants. If  this  construction  of  the  agree- 
ment be  correct,  and  we  think  It  so,  the  obli- 
gation to  pay  interest  arises  only  after  pay- 
ment of  money  on  account  of  the  defendants 
to  the  viaduct  committee.  This  view  of  the 
meaning  of  the  contract  is  strengthened  very 
much  by  the  last  clause,  expressing  the  un- 
derstanding of  the  parties  that,  upon  the  pay- 
ment of  the  checks,  the  bank  was  to  be  reim- 
bursed in  from  2  to  10  days  after  such  pay- 
ments. The  presumption,  contended  for  by 
counsel  for  appellant,  that  the  bank  would 
not  have  agreed  to  honor  the  checks  of  the 
viaduct  committee  for  the  compensation  fixed 
In  the  shape  of  the  Interest  provided  for,  can- 
not control  the  terms  of  the  contract  itself, 
and,  besides,  such  presumption,  if  It  could 
have  any  force  here,  may  somewhat  be  over- 
come by  the  counter  presumption,  as  insisted 
on  by  counsel  for  appellees,  that  defendants 
would  not  have  agreed  to  pay  Interest  on  such 
sum  of  money  before  It  was  paid  out  on  their 
joint  account  But,  according  to  the  terms 
of  the  entire  Instrument  itself,  we  agree  with 
the  construction  placed  on  it  by  the  circuit 
court,  that  It  does  not  Import  a  promise  to 
pay  interest  on  the  sums  of  money  paid  out 
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from  the  date  of  the  contract,  but  only  from 
the  times  of  payment. 

This  being  the  case,  no  cause  of  action  Is 
shown  against  defendants  by  the  declaration 
as  presented  here,  and  the  Judgment  appeal- 
■ed  from  should  therefore  be  affirmed.  Order 
to  be  entered  accordingly. 


CLYDE  STEAMSHIP  CO.  v.  BURROWS 
et  aL 

(Supreme  Court  of  Florida.    July  2,  1896.) 

Cabbieks— Liability  tok  Loss  or  Goons— "Pekils 
of  the  Sea"—  Plbadixqs — Review. 

1.  By  the  common-law  rule,  common  car- 
riers are  held  to  a  very  strict  accountability  for 
the  loss  of  goods  received  for  carriage;  such  ac- 
countability being  independent  of  contract,  and 
Imposed  by  law  on  grounds  of  public  policy  and 
commercial  necessity,  for  the  protection  of  the 
owner  of  the  goods. 

2.  In  the  absence  of  a  Bpecial  contract  re- 
stricting or  modifying  a  common  carrier's  com- 
mon-law liability  in  some  particular  which  the 
courts  may  not  consider  unreasonable,  or  sub- 
versive of  public  policy,  such  carrier  is  an  in- 
surer against  all  risks  of  loss  or  injury,  except 
those  resulting  directly  from  the  act  of  God  or 
the  public  enemy,  and  without  the  intervention 
of  human  agency,  while  the  carrier  is  in  the 
Line  of  duty. 

3.  The  expression  "perils  of  the  sea"  is  not 
synonymous,  in  legal  signification,  with  the 
terms  "act  of  God,"  or  the  "public  enemy."  An 
act  of  God  may  include  a  peril  of  the  sea,  but 
there  may  be  perils  of  the  sea  not  embraced 
within  the  term  "act  of  God.** 

4.  Where  the  defense  interposed  by  plea  to 
a  declaration  against  a  common  carrier  for  fail- 
ure to  safely  transport  and  deliver  noods  receiv- 
ed for  shipment  is  that  the  goods  were  lost  by 
an  accident  resulting  from  a  peril  of  the  sea, 
and  issue  Is  joined  thereon,  the  case  will  be 
-considered  on  the  issue  tendered  and  accepted. 

5.  A  defense  on  the  ground  that  a  common 
carrier  is  exempt  from  its  common-law  liability 
under  a  contract  of  affreightment  must  special- 
ly allege  the  contract  of  release,  and  the  burden 
U  upon  the  carrier  to  maintain  such  defense. 

6.  Where  the  testimony,  without  contradic- 
tion, sustains  a  plea  setting  up  a  defense  upon 
which  issue  is  joined,  the  finding  of  a  referee 
contrary  thereto  will  be  reversed. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Duval  county; 
W.  B.  Young,  Judge. 

Action  by  Burrows  &  Daniel  against  the 
Clyde  Steamship  Company  to  recover  for 
goods  lost  In  transportation.  Plaintiffs  had 
Judgment,  and  defendant  appeals.  Reversed. 

Appellees  sued  appellant  and  obtained  judg- 
ment In  July,  1891,  and  the  case  Is  before 
us  on  appeal  from  the  judgment  entered. 

The  declaration,  In  substance,  alleged  the 
steamship  company  to  be  a  corporation  exist- 
ing under  the  laws  of  the  state  of  New  York, 
and  a  common  carrier  of  goods  and  chattels, 
for  hire,  in  navigating  a  line  of  steamships 
between  the  city  of  Jacksonville,  Fla.,  and 
the  city  of  New  York,  In  the  state  of  New 
York;  that  on  the  4th  day  of  March,  1890, 
plaintiffs,  at  the  request  of  defendant,  caused 
to  be  shipped  on  the  Delaware,  one  of  the 
vessels  of  defendant,  1,300  shad  fish,  of  the 
value  of  $254,  in  good  order  and  condition, 


properly  packed  In  Ice,  to  be  taken  care  of, 
and  safely  carried  by  defendant  from  the 
city  of  Jacksonville  to  New  York,  and  there 
to  be  safely  delivered  in  like  good  order  and 
condition;  that  in  consideration  thereof,  and 
of  certain  reward,  defendant  promised  to 
take  care  of,  and  safely  carry  and  deliver, 
said  goods,  and  although  It  received  the 
same  to  be  carried  and  delivered  as  afore- 
said, and  although  a  reasonable  time  for  the 
carrying  and  delivering  of  the  same  had 
long  since  elapsed,  yet  it  did  not  and  would 
not  take  care  of  and  safely  deliver  the 
goods,  though  no  dangers  of  navigation  pre- 
vented It  from  so  doing,  but  took  so  little 
and  auch  bad  care  of  such  goods,  while  in 
Its  care  and  custody,  that  by  and  through 
Its  negligence  in  not  keeping  said  goods  prop- 
erly packed  In  ice,  and  its  other  negligence, 
the  same  were  wholly  lost  to  plaintiffs. 

Defendant  first  filed  two  pleas,— that  It  did 
not  promise  in  the  manner  alleged,  and  that 
plaintiffs  did  not  ship  the  goods  mentioned 
on  the  Delaware,  or  any  other  vessel  of 
defendant 

The  case  was  referred  to  a  referee  for  trial, 
and  at  a  subsequent  date  a  special  plea  was 
filed,  to  which  a  demurrer  was  directed. 
The  demurrer  was  sustained,  and  It  appears 
i  that  amended  pleas  were  filed.  No  question 
is  raised  here  as  to  the  ruling  on  the  demur- 
j  rer  to  the  special  plea,  and  as  it  is  made  to 
I  appear  that  the  only  pleas  relied  on,  and 
:  upon  which  issue  was  joined,  were  the 
j  amended  pleas,  we  will  refer  only  to  them. 
The  first  amended  plea  alleged  that  one  of 
defendant's  steamships  received  on  or  about 
the  4th  day  of  March.  1890,  from  a  steamer 
plying  the  St.  Johns  river,  13  boxes  of  shad, 
marked  "Caleb  Haley  &  Co.,  New  York  City," 
and  sailed  with  the  fish  on  board  for  New 
York,  via  Charleston,  S.  C;  that  the  ship 
reached  Charleston  in  due  time,  and,  upon 
arrival,  had  the  fish  carefully  and  adequate- 
ly re-Iced,  and  departed  from  said  port  on  the 
6th  of  March  for  New  York;  that  the  ship 
was  seaworthy  In  all  respects,  had  a  compe- 
tent master,  sufficient  crew,  and  was  supplied 
with  the  beat  appliances  for  being  properly 
navigated,  and  that  the  machinery  and  appli- 
ances were  carefully  tested  before  leaving 
port,  and  found  in  good  condition;  that  when 
off  the  coast  of  North  Carolina,  while  being 
properly  navigated  In  the  usual  way,  and 
without  delay,  the  vessel  encountered  a 
heavy  northeast  gale,  with  a  high  and  dan- 
gerous sea,  that  loosened  her  rudder  post  at 
the  bottom,  rendering  It  Impossible  to  navi- 
■  gate  her,  and  that  said  accident  was  caused 
by  the  peril  of  the  sea.  and  without  negli- 
gence or  lack  of  care  and  management  on  the 
part  of  defendant;  that  by  reason  of  said  cas- 
ualty the  ship  was  prevented  from  complet- 
ing her  voyage  on  schedule  time,  and  was 
compelled  to  put  into  the  small  town  of 
Southport,  N.  C.  and  procure  the  services  of 
a  diver  to  secure  the  rudder  post  with  chains, 
and,  while  In  said  port,  diligent  effort  was 
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made  to  procure  ice  for  the  protection  of  the 
fish,  but  none  could  there  be  had;  that  the 
ship  departed  for  New-  York  on  the  11th  of 
March,  1890,  under  a  convoy  steamer,  and 
the  casualty  mentioned  was  unavoidable,  and 
caused  an  Inevitable  delay,  by  reason  of 
which  the  fish  spoiled,  and  became  unfit  for 
use,  and  the  decay  was  due  to  the  Intrinsic 
tendency  of  the  fish  to  spoil,  and  not  through 
any  negligence  of  defendant.  It  was  further 
alleged  that  the  defendant  was  without  suffi- 
cient quantity  of  ice  for  preserving  fish  for 
such  an  unusual  and  unforeseen  delay,  and 
could  not  procure  it,  and  that  the  fish  be- 
came unfit  for  use,  offensive,  and  dangerous 
to  the  health  of  the  passengers,  and  had  to 
be  thrown  overboard. 

The  second  plea  alleged  that  the  fish  were 
perishable  property,  carried  at  the  owners' 
risk  of  damage  arising  from  natural  causes, 
and  that  they  decayed  and  spoiled  by  reason 
of  the  inherent  quality  of  the  same,  which 
was  a  natural  cause,  by  reason  of  which,  and 
inherent  defects,  they  became  a  total  loss. 

Plaintiffs  joined  Issue  on  the  foregoing 
pleas,  and  the  trial  was  had  thereon. 

The  other  facts  necessary  to  be  stated  will 
appear  in  the  opinion. 

John  E.  Hartrldge,  for  appellant  Call  & 
Adams,  for  appellees. 

MABRY,  0.  J.  (after  stating  the  facts). 
There  is  very  little  disagreement  about  the 
facts  of  this  case.  That  the  steamship  com- 
pany is  a  common  carrier,  and  received  the 
fish  in  good  condition,  properly  packed  In  ice, 
for  transmission  to  New  York,  is  not  question- 
ed on  the  record.  It  is  conceded,  further, 
that  the  shipment  of  the  fish  was  without  any 
bill  of  lading,  and  there  was  no  special  con- 
tract, in  writing,  fixing  or  limiting  the  liabil- 
ity of  the  company  in  reference  thereto. 

It  is  insisted  by  counsel  for  appellant  that 
the  referee  erred  In  holding,  on  the  facts  of 
the  case,  that  the  company  was  not  released 
from  liability  for  the  loss  of  the  fish  result- 
ing from  decay,  and  this  contention  is  based 
upon  two  theories:  The  first  is  that  the  fish 
perished,  without  fault  on  the  part  of  defend- 
ant, from  inherent  natural  causes,  for  which 
the  company  was  not  liable;  and  the  second 
is  that  plaintiffs  knew  when  the  fish  were 
shipped  that  they  were  to  go  as  released 
goods,  and  that  the  company  did  not  take 
such  goods  under  any  other  conditions  than 
that  they  should  be  released.  Passing  for  the 
present  the  contention  stated,  we  will  first 
refer  to  the  Issues  upon  which  the  case  was 
tried. 

The  declaration  alleges  that  the  defendant 
company  did  not  take  care  of  and  safely  de- 
liver the  fish,  though  no  dangers  of  naviga- 
tion prevented,  but  took  so  little  and  such 
bad  care  of  them  that  by  its  negligence  in 
not  keeping  them  properly  Iced,  and  other 
negligence,  they  became  wholly  lost  to  the 
plaintiffs.    The  plea,  the  substance  of  which 


we  have  set  out  in  the  statement,  is  volumi- 
nous for  law  pleading,  but  it  sets  up  the  de- 
fense that  the  fish  perished  from  inherent  de- 
fects, in  consequence  of  an  unavoidable  de- 
lay, caused,  without  fault  on  the  part  of  de- 
fendant, by  the  vessel's  encountering  a  heavy 
northeast  gale,  with  a  high  and  dangerous 
sea,  that  loosened  her  rudder  post  at  the  bot- 
tom, rendering  her  navigation  impossible,  and 
that  the  accident  to  the  vessel  was  caused  by 
a  peril  of  the  sea.  It  is  also  alleged  that  the 
ship  was  without  ice  sufficient  to  preserve  the 
fish  until  the  end  of  the  voyage,  and  that 
none  could  be  procured  in  the  port  where  she 
was  detained  in  consequence  of  the  delay. 
By  the  rule  of  the  common  law,  common  car- 
riers are  held  to  a  very  high  and  strict  lia- 
bility for  the  loss  of  goods  received  for  car- 
riage. In  Packard  v.  Taylor,  35  Ark.  402, 
the  rule  is  stated  as  follows,  viz.:  "The  car- 
rier's obligation  to  keep  and  carry  safely  is 
founded  on  the  custom  of  the  realm,  at  com- 
mon law,  and  Is  independent  of  contract;  be- 
ing imposed  by  law  for  the  protection  of  the 
owner,  and  founded  upon  public  policy  and 
commercial  necessity.  Chit  Can*.  34,  35. 
There  may  be  a  special  contract,  also,  not  in- 
deed, superseding  that  implied  by  law,  which 
still  underlies  the  other,  but  restricting  or 
modifying  it  in  some  particulars,  In  a  manner 
which  the  courts  may  not  consider  unreason- 
able, or  subversive  of  the  general  policy.  But 
In  the  absence  of  any  such  contract  the  car- 
rier is  an  insurer,— liable  not  only  for  negli- 
gence, but  even  for  inevitable  accident  not 
occasioned  by  act  of  God."  In  that  case 
there  was  no  question  of  public  enemies.  At 
common  law  the  carrier's  liability  transcends 
all  questions  of  care  and  diligence,  and  be  Is 
virtually  an  insurer  against  all  risks  of  loss 
or  Injury,  save  those  resulting  directly  from 
the  act  of  God  or  the  public  enemy,  and  with- 
out the  intervention  of  human  agency.  This 
is  the  rule  as  established  by  authority. 
Friend  v.  Woods,  0  Grat  189;  Moslin  v.  Rail- 
road Co.,  14  W.  Va.  180;  Liverpool  &  G.  W. 
Steam  Co.  v.  Phenlx  Ins.  Co.,  129  U.  S.  397, 
9  Sup.  Ct  409;  Gleeson  v.  Railroad  Co..  140 
U.  S.  435,  11  Sup.  Ct.  859;  Norris  v.  Railway 
Co.,  23  Fla.  182,  1  South.  475;  Railroad  Co. 
v.  Little,  71  Ala.  611;  Hutch.  Carr.  §  174  et 
seq.;  Coggs  v.  Bernard,  1  Smith,  Lead.  Cos. 
(9th  Ed.)  354,  and  notes;  Id.,  2  Ld.  Raym. 
909.  When  the  carrier  is  in  the  line  of  his 
duty,  and  the  loss  or  Injury  to  goods  in  his 
custody  for  carriage  is  solely  attributed  to  the 
act  of  God  or  the  public  enemy,  It  is  matter 
of  defense,  to  be  pleaded  and  established  by 
proof. 

The  authorities  are  not  entirely  harmoni- 
ous as  to  what  causes  of  a  natural  and  un- 
expected charucter  are  to  be  embraced  within 
the  exemption  of  the  liability  stated,  and,  on 
the  issues  in  the  present  case,  we  do  not 
deem  it  necessary  to  go  Into  a  general  dis- 
cussion of  this  subject  The  plea  alleges 
that  the  ship  in  question  was  disabled  by  a 
heavy  northeast  gale,  with  a  high  and  dan- 
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gerous  sea,  which  was  a  peril  of  the  sea. 
Issue  was  joined  on  the  plea,  and  the  ref- 
eree found,  distinctly,  that  the  accident  to 
the  vessel  was  not  caused  by  a  peril  of  the 
sea.  If  the  testimony  shows  clearly,  with- 
out contradiction,  that  the  detention  of  the 
vessel  was  caused  by  a  peril  of  the  sea,  and 
defendant  was  without  fault  in  any  respect, 
the  finding  should  have  been  hi  its  favor, 
without  reference  to  whether  or  not  the  peril 
of  the  sea  causing  the  accident  was  an  act  of 
God.  The  plea  does  not  allege,  in  terms, 
that  the  accident  to  the  vessel  was  caused 
by  an  act  of  God,  but  it  Is  alleged  to  be  a 
peril  of  the  sea.  The  terms  are  not,  in  our 
judgment,  synonymous.  Plalsted  v.  Naviga- 
tion Co.,  27  Me.  132;  Central  Line  of  Boats 
v.  Lowe,  50  Ga.  500.  In  referring  to  the 
expression  "act  of  God,"  Wheeler  on  Modern 
Carriers  (page  296)  says,  "There  are  other 
terms,  such  as  *perils  of  the  seas,  lakes,  riv- 
ers, and  navigation,'  and  inevitable  acci- 
dent* frequently  found  In  bills  of  lading, 
and  need  to  express  various  causes  of  loss 
and  Injury,  from  responsibility  for  which  the 
carrier  Is  exempted,  either  by  the  opera- 
tion of  law,  or  the  express  terms  of  the 
contract.  In  such  cases  the  rule  is  the 
same."  This  author  further  states  that  the 
terms  referred  to  are  frequently  used  as 
synonymous  with  the  "act  of  God,"  but  not 
always  so.  In  cases  of  special  contracts 
permitted  by  law,  they,  of  course,  would  con- 
trol; but  In  the  absence  of  Buch  contracts  the 
terms  are  not,  In  our,  judgment,  synonymous. 
An  act  of  God  may  Include  a  peril  of  the 
sea,  but  there  may  be  perils  of  the  sea  that 
are  not  embraced  In  the  terms  "act  of  God," 
and  against  which  the  carrier  can  only  es- 
cape liability  by  such  special  contract  as 
the  law  permits.  For  comment  on  the  case 
of  Colt  v.  McMechen,  6  Johns.  160,  see  Hutch. 
Cam  f  178.  So  we  need  not  decide,  on  this 
appeal,  whether  the  cause  of  the  accident  to 
the  vessel  In  question  was  the  "act  of  God," 
as  the  Issue  tendered  by  the  plea  and  accept- 
ed by  plaintiffs  was  whether  the  accident 
resulted  from  a  peril  of  the  sea.  Nor  are  we 
at  Hberty  to  disregard  the  plea  on  the  ground 
that  it  Is  insufficient  to  present  a  proper  de- 
fense for  the  defendant,  as  it  was  not  ob- 
jected to  by  demurrer,  and  the  trial  was 
bad  on  the  issue  tendered  by  It  Mudge  v. 
Treat  57  Ala.  1;  Jones  v.  Collins,  80  Ala. 
108.  We  think  the  testimony  In  the  record, 
without  any  contradiction,  shows  that  the 
defendant  was  without  fault.  After  the  ac- 
cident happened,  it  is  shown  that  no  Ice 
could  be  had  to  save  the  fish,  and  that  they 
spoiled  in  consequence  of  the  melting  of  the 
ice  in  which  they  were  packed.  It  was  also 
shown  that  the  vessel  was  In  good  condition, 
properly  equipped  for  the  usual  hazards  of 
the  voyage,  and  skillfully  navigated,  and 
that  her  rudder  post  was  knocked  out  of  its 
position  by  a  very  severe  and  unusual  north- 
east gale,  with  high  and  dangerous  seas. 
That  the  cause  of  the  accident  was  a  peril 


of  the  sea,  we  have  no  doubt;  and,  as  there 
is  no  conflict  in  the  evidence  on  this  point, 
the  finding  of  the  referee  cannot  be  sus- 
tained. This  conclusion  disposes  of  the  ap- 
peal, and,  if  the  case  is  to  stand  upon  the  is- 
sues made,  nothing  further  need  be  said  in 
reierence  to  the  other  contention;  but  it 
may  not  be  amiss  to  say  that  we  do  not 
consider  that  there  is  any  sufficient  plea  set- 
ting up  the  defense  that  the  fish  were  ship- 
ped as  released  goods.  The  burden  is  upon 
the  carrier  to  set  up  and  maintain  such  a 
defense.  Michigan  Cent  R.  Co.  v.  Mineral 
Springs  Manuf'g  Co.,  16  Wall.  318. 

The  second  plea  sets  up  only  that  the  fish 
were  carried  at  owners'  risk  of  damage  aris- 
ing from  natural  causes,  and  that  they  per- 
ished from  such  causes.  This  is  not  alleg- 
ing a  special  contract  of  release  from  com- 
mon-law liability,  or  duty  arising  under  the 
contract  of  affreightment  At  common  law 
the  carrier  was  not  liable,  under  the  excep- 
tions above  mentioned,  when  the  loss  arose 
from  the  nature  and  inherent  character  of 
the  property  carried,  such  as  the  natural 
decay  of  perishable  articles,  when  handled 
with  care,  and  transported  In  proper  time. 
Maslin  v.  Railroad  Co.,  supra.  On  the  evi- 
dence before  us,  independent  of  any  other 
ground  of  defense,  or  exemption  of  liability, 
we  would  not  -be  disposed  to  disturb  the 
finding  on  the  ground  that  the  loss  of  the 
fish  was  not  caused  by  Inherent  natural 
causes.  That  fish  are  liable  to  natural  de- 
cay, by  reason  of  inherent  causes,  is  evi- 
dent; but  the  undisputed  evidence  before  us 
is  that  when  properly  Iced,  they  will  keep 
at  least  two  weeks,  and,  further,  that  the 
usual  time  for  the  defendant's  steamers  to 
go  from  Jacksonville  to  New  York  was  from 
four  to  five  days.  The  vessel  could  not  of 
course,  without  legal  excuse,  delay  the  voy- 
age until  the  fish  spoiled,  and  set  up  their 
perishable  nature  as  a  defense. 

The  Judgment  of  the  court  below  is  re- 
versed. 


FRANK  et  al.  v.  WILLIAMS. 

(Supreme  Court  of  Florida.    July  26, 1895.) 

Guaranty — What  Constitutes—  Pleadings— Re- 
lease op  Surbtt—  Trial— Depositions. 

1.  A  plea  to  a  declaration  on  a  guaranty  to 
pay  for  such  goods  as  a  third  person  might 
purchase,  alleging  that  after  default  on  the  part 
of  such  third  person  to  pay  for  the  goods  the 
guarantee  closed  and  settled  the  account  with 
such  person  by  taking  his  notes  and  extending 
the  time  of  payment  for  the  goods  without  the 
consent  of  the  guarantor,  presents  a  good  de- 
fense, if  true. 

2.  Whether  an  engagement  is  a  collateral 
aereement  or  an  original  undertaking  is  often 
n  question  of  difficulty;  but  when  the  promise 
is  to  do  a  particular  thing,  which  another  is 
bound  to  perform  in  the  event  he  does  not  do  it 
the  obligation  is  regarded  as  an  original  under- 
taking, and  not  a  strict  or  collateral  guaranty. 

3.  The  position  of  a  guarantor  in  an  orig- 
inal undertaking  to  do  something  that  another  is 
under  obligation  to  do  is  in  the  nature  of  a  sure- 
ty, as  between  himself  and  the  principal  debtor. 
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4.  Any  obligk»vry  agreement  upon  a  good 

consideration,  between  a  creditor  and  a  princi- 
pal debtor,  to  extend  the  time  of  payment  for 
any  definite  period,  will  discharge  the  surety  if 
made  without  his  consent. 

5.  The  mere  acceptance  by  a  creditor  from 
his  debtor  of  a  promissory  note  for  a  pre-exist- 
ing simple  contract  debt  does  not,  as  a  general 
rule,  in  the  absence  of  an  agreement  to  that 
■effect,  extinguish  the  original  demand;  yet  the 
■acceptance  of  such  note,  payable  at  a  future 
time,  will  hare  the  effect  to  extend  the  time  of 
the  payment  of  the  debt  until  the  maturity  of 
the  note. 

0.  It  is  error  for  a  trial  judge  to  read  In  the 
bearing  of  a  jury  a  reported  case,  and  state  that 
the  facts  of  the  case  read  from  were  similar  to 
the  one  then  before  the  court,  and  that  he 
adontcd  the  decision  in  the  case  read  as  the  law 
•on  the  subject.  In  no  more  effective  way  could 
a  judge  intimate  his  opinion  as  to  the  effect  of 
•evidence  before  the  jury  than  by  saying  it  was 
similar  to  that  of  an  adjudged  case  in  which 
the  testimony  war  commented  on  as  being  suf- 
ficient to  sustain  a  finding  thereon. 

7.  Where  an  error  has  been  committed  by 
the  trial  court,  but  it  affirmatively  appears,  and 
the  appellate  court  has  no  doubt  after  careful- 
ly considering  the  entire  evidence  and  the  rec- 
ord, that  such  error  worked  no  injury  or  prej- 
udice to  the  appellant  the  judgment  will  not  be 
reversed  on  account  thereof. 

8.  Where  a  plea,  or  subsequent  pleading,  re- 
sponsive to  a  declaration  or  former  pleading, 
sets  up  new  matter  in  avoidance,  a  reply  must 
be  made  to  or  issue  Joined  on  such  pleading:  but 
the  absence  of  a  similiter  to  a  plea,  or  subse- 
quent pleading  tendering  an  issue,  will  not 
cause  a  reversal  of  the  judgment  when  the  par- 
ties voluntarily  go  to  trial  cm  the  pleadings, 
without  raising  any  objection  on  account  of  the 
absence  of  such  similiter. 

9.  The  circuit  court  being  invested  by  stat- 
ute with  authority  to  order  the  opening  of  dep- 
ositions taken  under  a  commission  on  interrog- 
atories, an  order  made  for  that  purpose  on  prop- 
■er  application  will  be  deemed  properly  made,  in 
the  absence  of  any  showing  that  the  court  act- 
«d  improperly,  or  that  any  injury  was  done  to 
either  party  thereby. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Leon  county;  D. 
S.  Walker,  Judge. 

Action  by  Abraham  Frank  and  Joseph  Her- 
man, partners  as  Frank,  Herman  &  Co., 
against  Helena  Williams,  executrix  of  the 
estate  of  R.  S.  Williams,  deceased.  Defend- 
ant bad  judgment,  and  plaintiffs  appeal.  Af- 
firmed. 

Appellants  Instituted  suit  in  1889  against 
R.  S.  Williams,  who  died  pending  the  suit, 
and  It  was  revived  against  his  executrix. 
The  trial  resulted  in  a  judgment  in  defend- 
ant's favor,  and  an  appeal  was  entered. 

The  substance  of  the  various  counts  of  the 
declaration  Is  as  follows:  First.  That  in  con- 
sideration that  plaintiffs,  at  the  request  of 
defendant,  would  credit  one  M.  R.  Cohen 
goods  to  the  extent  he  wanted,  defendant 
would  guaranty  the  payment  for  the  same, 
and  that  plaintiffs  delivered  to  Cohen  goods 
to  the  value  of  $1,511.91,  and  he  had  not  paid 
the  same,  except  $794.78,  by  reason  whereof 
defendant  had  become  liable  to  plaintiffs  for 
the  balance.  Second.  That  In  consideration 
that  plaintiffs,  at  the  request  of  defendant, 
would  spII  M.  R.  Cohen  whatever  goods  he 
wanted,  defendant  undertook  and  promised 


to  guaranty  to  plaintiffs  the  payment  of 
whatever  Cohen  purchased  from  them;  and 
that,  confiding  In  such  undertaking  and 
promise,  plaintiffs  sold  and  delivered  to  Co- 
hen goods  to  the  amount  of  $1,511.91,  which 
had  not  been  paid  to  plaintiffs,  except  the 
sum  of  $794.78.  Third.  That  on  the  23d  of 
April,  1888,  in  consideration  that  plaintiffs, 
at  the  request  of  defendant,  would  sell  to 
Cohen  whatever  goods  he  wanted,  defendant 
undertook  and  promised  to  guaranty  to  plain- 
tiffs the  payment  for  said  goods,  and,  confid- 
ing in  such  undertaking  and  promise,  plain- 
tiffs credited  and  delivered  to  Cohen  goods  to 
the  amount  of  $1,511.91,  by  reason  whereof 
defendant  had  become  liable  to  pay  plaintiffs 
the  same,  except  $794.78,  which  had  been 
paid.  Fourth.  That  on  the  23d  of  April,  1888, 
in  consideration  that  plaintiffs,  at  the  request 
of  defendant,  would  sell  to  M.  R.  Cohen  such 
goods  as  he  wanted,  defendant  assumed  and 
promised  that  be  would  pay  plaintiffs  ail  such 
sums  of  money  as  such  goods  would  amount 
to;  and  that  afterwards,  on  the  25th  day  of 
April,  1888,  at  the  request  of  defendant,  plain- 
tiffs sold  to  Cohen  goods  to  the  amount  of 
$1,511.91,  which  sum  has  not  been  paid,  ex- 
cept $704.78.  Fifth.  That  on  the  23d  of  April, 
1888,  defendant,  in  consideration  that  plain- 
tiffs would,  at  bis  request,  sell  to  M-  R.  Co- 
hen goods  to  such  an  amount  as  he  wanted, 
undertook  and  promised  to  guaranty  the  pay- 
ment of  whatever  sum  Cohen  might  purchase 
from  plaintiffs;  and  in  consideration  of  the 
premises  plaintiffs  did,  on  the  25th  day  of 
April,  1888,  sell  to  Cohen  goods  to  the  amount 
of  $1,511.91,  $794.78  of  which  had  been  paid 
by  him,  by  reason  whereof  defendant  became 
liable  to  pay  the  balance  to  plaintiffs  when- 
ever requested;  and,  being  so  liable,  he  did, 
on  the  27th  of  April,  1888,  undertake  and 
promise  to  pay  plaintiffs  said  sum  of  $1,- 
511.91,  and  had  failed  to  do  so.  Sixth.  That 
on  the  27th  day  of  April,  1888,  for  a  valuable 
consideration  received  from  plaintiffs,  the  de- 
fendant agreed  to  and  did  guaranty  the 
prompt  payment  of  all  purchases  made  by  M. 
R.  Cohen  from  plaintiffs  on  the  25th  day  of 
April,  1888,  and  that  afterwards  the  sum  of 
$1,511.91,1688  the  sum  of  $794.78,  remained  un- 
paid from  Cohen  to  plaintiffs  on  account  of 
the  goods,  the  payment  of  which  had  been  re- 
quested of  defendant,  and  refused.  Seventh. 
That  in  consideration  that  plaintiffs,  at  the 
request  of  defendant,  would  sell  to  Cohen 
such  quantities  of  goods  as  he  should  want, 
defendant  undertook  to  guaranty  to  plaintiffs 
payment  of  all  such  sums  of  money  as  should 
from  tune  to  time  become  due  and  payable  to 
them  from  Cohen  on  account  of  said  goods, 
and  which  should  remain  due  after  the  ex- 
piration of  such  times  from  the  sales  and  de- 
livery of  the  goods  as  payments  In  respect 
thereof  should  respectively  become  due. 
That  in  consequence  thereof  plaintiffs,  on  the 
25th  of  April,  18S8,  sold  to  Cohen  goods.  In 
respect  to  which  divers  large  sums  of  money 
became  due  and  remained  unpaid,  of  which 


Digitized  by  Google 


FRANK  v.  WILLIAMS. 


858 


defendant  had  notice.  The  common  count  for 
money  found  to  be  dne  from  defendant  to 
plaintiffs  was  added. 

The  first  plea  Is  that  the  account  sued  on 
had  been  settled,  and  nothing  was  due  plain- 
tiffs thereon.  Issue  was  joined  on  this  plea. 
The  second  plea  was  demurred  to,  and  the 
demurrer  sustained.  The  third  plea  alleges 
that  after  default  of  Cohen  In  the  payment  of 
the  account  sued  on,  and  on  or  about  the  20th 
day  of  March,  1888,  he  and  plaintiffs  closed 
and  settled  the  same,  and  the  latter  extended 
the  time  for  the  payment  of  the  amount  due 
on  the  account  by  taking  from  Cohen  IS 
promissory  notes  for  different  sums,  aggre- 
gating the  whole  amount  due  on  the  account, 
payable  at  different  dates  from  May  14,  1889, 
to  November  6,  1889,  without  the  knowledge 
or  consent  or  subsequent  ratification  of  de- 
fendant A  demurrer  to  this  plea  was  over- 
ruled, and  plaintiffs  replied  that  the  account 
was  not  settled  by  Cohen  In  the  manner  al- 
leged, or  In  any  other  manner,  and  that  plain* 
tiffs  did  not  take  from  Cohen  IS  promissory 
notes  In  settlement  of  the  account  as  alleged. 
A  fourth  plea  alleges  that  after  default  In 
paying  the  account  sued  on,  plaintiffs  and 
Cohen,  without  the  knowledge  or  consent  of 
defendant,  compromised  and  settled  the  ac- 
count by  plaintiffs'  taking  from  Cohen  18 
promissory  notes,  which  were  discounted  by 
plaintiffs,  and  the  cash  received  therefor 
from  the  Shawmet  Bank  of  Boston,  Mass. 
To  this  plea  plaintiffs  replied  that  they  did 
not  take  from  Cohen  the  notes  mentioned  in 
the  plea  in  compromise  and  settlement  of  the 
account,  but  12  promissory  notes  were  sent 
to  plaintiffs,  and  received  by  them  as  an  ac- 
commodation to  Cohen  and  defendant;  that 
said  notes  were  placed  In  the  Shawmet  Bank, 
and  became  due  and  payable  before  suit 
brought,  two  of  which  were  paid,  and  plain- 
tiffs called  upon  defendant  for  payment  of 
amount  due,  but  he  failed  to  pay  same;  that 
plaintiffs  took  up  and  withdrew  said  notes 
from  the  bank,  and  were  the  holders  and 
owners  of  the  same,  and  were  prepared  to 
produce  them  to  be  canceled;  and  that  the 
notes  had  not  been  paid  to  plaintiffs  except 
as  stated,  and  the  money  mentioned  in  the 
declaration  was  due  and  unpaid. 

Defendant's  rejoinder  to  the  replication  was 
that  he  had  no  notice  of  the  giving  of  said 
notes,  and  received  no  benefit  for  them,  but 
they  were  received  by  plaintiffs  to  enable 
them  the  better  to  meet  their  own  obligations, 
and  were  placed  by  them  In  the  Shawmet 
Bank,  beyond  their  control,  and  defendant 
was  thereby  released  from  further  responsi- 
bility, and  the  subsequent  taking  up  of  said 
notes  did  not  revive  the  responsibility  of  de- 
fendant as  guarantor  of  the  open  account. 

There  was  a  surrebutter  on  the  part  of 
plaintiffs,  but  It  alleged  no  new  matter,  and 
contained  denials  of  the  allegations  in  the 
rejoinder. 

Defendant  subsequently  filed  an  additional 
plea,  to  the  effect  that  plaintiffs,  In  eonsidera- 
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Hon  of  the  use  of  said  notes  given  by  Cohen 
in  raising  money  in  bank,  and  the  further 
consideration  of  compounding  the  Interest  on 
the  amount  due  from  Cohen  to  plaintiffs,  en- 
tered into  a  contract  with  him,  without  the 
knowledge  or  consent  of  defendant,  to  take 
said  notes  in  settlement  of  said  account,  and 
did  thereby  extend  the  time  of  payment,  and 
released  defendant  from  his  guaranty  by  a 
change  In  the  security,  and  by  placing  their 
claim  against  Cohen  beyond  their  control  un- 
til he  failed  In  business  and  made  an  assign- 
ment The  reply  of  plaintiffs  to  this  plea  set 
up  no  new  matter,  but  consisted  of  a  denial 
of  the  allegations  of  the  plea. 

The  case  was  submitted  to  the  jury  on  the 
foregoing  pleadings.  The  other  facts  will 
appear  in  the  opinion. 

R.  W.  Williams,  for  appellants.  D.  W. 
Gwynn,  for  appellee. 

MABRY,  0.  J.  (after  stating  the  facts).  One 
Of  the  assignments  of  error  insisted  on  by  coun- 
sel for  appellants  is  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  third  plea.  There  are 
counts  In  the  declaration  to  which  the  third  plea 
is  applicable  that  allege,  as  we  construe  them, 
an  original  undertaking  on  the  part  of  appel- 
lee's testator  to  guaranty  the  payment  of 
such  goods  as  Cohen  might  purchase  from  ap- 
pellants. The  sixth  count  alleges  a  guaranty, 
made  on  the  27th  of  April,  1888,  of  the  prompt 
payment  of  purchases  of  goods  by  Cohen  on 
the  25th  day  of  that  month,  but  other  counts 
allege  a  guaranty  of  the  payment  of  such 
goods  as  appellants  should  sell  to  Cohen. 
Whether  an  engagement  is  a  collateral  agree- 
ment or  an  original  undertaking  is  sometimes 
a  question  of  difficulty,  but  when  the  promise 
Is  to  do  a  particular  thing,  which  another  per- 
son is  bound  to  do  In  the  event  he  does  not 
do  it  the  obligation  is  regarded  as  an  original 
undertaking,  and  not  a  strict  or  collateral 
guaranty.  Nading  v.  McGregor,  121  Ind.  465, 
23  N.  B.  288;  Milroy  v.  Quinn,  69  Ind.  408; 
Roberts  v.  Hawkins,  70  Mich.  566,  38  N.  W. 
575.  The  position  of  a  guarantor,  however, 
even  in  an  original  undertaking,  to  do  some- 
thing that  another  Is  under  obligation  to  do, 
is  in  the  nature  of  a  surety  as  between  him- 
self and  the  principal  debtor,  and  must  be 
dealt  with  as  such.  Fellows  v.  Prentiss,  3 
Denio,  512;  Roberts  v.  Hawkins,  70  Mich. 
566,  38  N.  W.  575;  2  Brandt,  Sur.  f  343.  It 
Is  the  well-established  rule  of  law  that  any 
obligatory  agreement  upon  a  good  considera- 
tion, between  the  creditor  and  the  principal 
debtor,  to  extend  the  time  of  payment  for 
any  definite  period,  will  discharge  the  surety. 
If  made  without  his  consent.  King  v.  Bank, 
9  Ark.  185;  Prldenberg  v.  Robinson,  14  Fla. 
130;  2  Brandt,  Sur.  8  343.  The  grounds  upon 
which  tills  rule  is  based  are  substantial,  as 
the  creditor  has  no  right  of  his  own  volition 
to  change  the  original  contractual  status  of 
the  parties,  and  Impair  any  of  the  rights,  legal 
or  equitable,  of  the  surety. 

The  third  pica  alleges  that  after  default  in 
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paying  the  account  on  the  part  of  Cohen,  the 
principal  debtor,  appellants  closed  and  set- 
tled the  same,  and  extended  the  time  of  pay- 
ment thereof  by  taking  Cohen's  notes,  with- 
out the  consent  of  the  guarantor,  Williams. 
The  plea  distinctly  alleges  that  time  for  the 
payment  of  the  account  was  extended  by  tak- 
ing the  notes;  and,  If  the  allegation  that  the 
account  was  closed  and  settled  does  not  show 
a  discharge  and  satisfaction  of  the  same,  with- 
in the  principle  of  Salomon  v.  Co-operative 
Co.,  21  Fla.  374,  it  Is  clearly  shown  that  an 
extension  of  time  for  payment  was  given  to 
Cohen  without  the  consent  of  Williams.  This 
plea,  If  true,  presents  a  good  defense,  and  the 
demurrer  admits  the  facts  pleaded  to  be  true. 
As  we  will  see  further  on,  while  the  tak- 
ing of  the  notes  for  an  antecedent  simple 
contract  debt  does  not,  in  the  absence  of  an 
agreement  to  that  effect,  discharge  the  debt, 
it  does  extend  the  time  of  payment  of  the 
same  until  the  maturity  of  the  notes. 

It  is  claimed  by  counsel  for  appellants  that 
no  Issue  was  joined  on  the  replication  to  the 
third  plea,  the  surrebutter  to  the  replication 
on  the  fourth  plea,  and  the  replication  to  the 
fifth  or  additional  plea.  Appellants  went  to 
trial  on  the  pleading  without  raising  the  ob- 
jection suggested  here.  It  was  held  in  Liv- 
ingston v.  Anderson,  80  Fla.  117,  11  South. 
270,  reviewing  former  decisions  of  this  court, 
that  where  a  plea,  or  subsequent  pleading  re- 
sponsive to  a  declaration  or  former  pleading 
sets  up  new  matter  in  avoidance,  a  reply  must 
be  made  to  or  Issue  joined  on  such  pleading, 
without  which  it  would  be  error  to  submit 
the  case  to  the  jury;  but  the  absence  of  a 
similiter  to  a  plea,  or  subsequent  pleading 
tendering  an  Issue,  will  not  cause  a  reversal 
of  the  judgment  where  the  parties  go  to  trial 
without  insisting  on  it.  Railroad  Co.  v.  Shal- 
ley,  33  Fla.  397,  14  South.  890.  The  replies 
to  the  pleadings  upon  which  It  is  claimed  no 
issues  were  joined  did  not  set  up  any  new 
matter  In  avoidance,  but  were  simple  denials 
of  the  allegations  in  the  pleadings  to  which 
they  refer.  They  amo anted  to  nothing  more 
than  a  tender  of  Issue  upon  such  pleadings, 
and  the  Judgment  should  not  be  reversed  be- 
cause of  the  absence  of  a  similiter,  especially 
after  the  parties  have  gone  to  trial  on  such 
pleading. 

No  exceptions  are  raised  to  the  relevancy  or 
competency  of  any  of  the  evidence  Introduced 
on  the  trial. 

Appellants'  testimony  was  taken  under  com- 
mission on  Interrogatories,  and  during  the 
term  of  court  at  which  the  case  was  tried,  but 
before  the  day  of  trial,  the  court,  on  motion  of 
counsel  for  appellee,  ordered  the  opening  of 
the  depositions.  Objection  is  made  to  the  or- 
der of  the  court  directing  the  depositions  to 
be  opened.  The  court  had  the  authority  un- 
der the  statute  to  make  the  order  (McClel. 
Dig.  p.  460,  S  7),  and  there  Is  nothing  before 
us  to  show  that  the  court  acted  improperly 
In  making  the  order,  or  that  appellants  were 
in  any  way  whatever  Injured  thereby.  They 


offered  the  depositions  In  evidence,  and 
were  read  to  the  jury  without  objection. 

Exceptions  were  taken  to  the  charg 
the  court  to  the  jury,  but,  before  cons 
lng  them,  reference  will  be  made  to  the 
dence  in  the  case.  On  the  23d  of  April, 
appellee's  testator,  R.  S.  Williams,  addrc 
a  letter  to  appellants,  to  the  effect  tha 
son-in-law,  M.  R.  Cohen,  was  going  to 
a  store  In  Decatur,  Ala.,  and  desired  to 
his  stock  from  them,  and  the  writer  si 
that  he  wanted  appellants  to  sell  C 
whatever  he  wanted,  and  that  he  (the  wi 
would  guaranty  that  they  would  be 
whatever  Cohen  purchased  from  them, 
letter  stated  that  the  credit  to  be  given  C 
was  to  be  his,  and  not  the  writer's.  C 
left  an  order  with  appellants  on  the  25t 
April  for  $1,511.91  worth  of  goods,  but 
were  unwilling  to  part  with  the  goods  i 
out  further  guaranty  from  Williams, 
the  27th  of  the  same  month  Williams  si 
the  following  guaranty:  "In  consider) 
of  one  dollar,  to  me  in  hand  paid  by  Fi 
Herman  &  Co.,  of  Boston,  state  of  Mi 
chusetts,  I  do  hereby  agree  and  promif 
guaranty  the  prompt  payment  of  all 
chases  made  by  M.  R.  Cohen,  Decatur, 
from  the  above  said  Frank,  Herman  & 
on  April  25th,  1888.  •  •  •  Said  guar 
is  released  and  void  as  soon  as  the  abo 
made."  The  statement  of  account  filed 
the  declaration  shows  that  some  goods 
sold  to  Cohen  after  the  date  of  the  guar 
mentioned,  but  the  testimony  for  appeE 
tends  to  show  that  all  the  goods  sued 
were  purchased  on  the  25th  of  April,  but 
some  of  the  goods  were  not  shipped  un 
later  date.  Appellants'  salesman,  whose 
ositlon  was  read  in  their  behalf,  stated 
the  goods  were  sold  on  four  months' 
from  delivery.  Cohen  made  payments  oi 
account,  and  In  November,  1888,  appell 
sent  a  statement  of  account  of  the  bai 
claimed  to  be  due  to  Williams,  who,  ii 
knowledglng,  on  the  5th  of  the  folio 
month,  receipt  of  the  statement,  said  he 
an  understanding  that  when  Cohen  quit 
lng  with  and  quit  remitting  to  appel 
he  would  be  called  upon  to  pay  the  bah 
and  that  he  noticed  in  the  statement  i 
mittance  from  Cohen  on  the  15th— as  we 
elude  from  the  connection— of  the  precc 
month.  Will  lam  8  also  stated  that  he  wt 
the  possession  of  a  letter  from  Cohen, 
lng  that  he  would  pay  as  quickly  as  posi 
and  it  was  further  stated  in  the  lett< 
appellants  that  they  need  not  be  uneai 
regard  to  the  indebtedness  of  Cohen, 
which  the  writer  stood  good.  On  the 
of  March,  1889,  without  communicating 
Williams  on  the  subject,  appellants  acc« 
from  Cohen  12  notes  of  different  amo 
aggregating  the  total  sum  then  due  or 
account,  payable  at  different  dates  fron 
time  of  execution  to  the  15th  day  of  No 
ber,  1889.  Interest  on  the  account  from 
turlty  at  the  rate  of  6  per  cent  per  at 
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was  included  in  the  notes.  A  letter  from  ap- 
pellants to  Cohen  in  March,  1889,  In  refer- 
ence to  the  execution  of  the  notes,  states: 
"It  is  true  that  we  have  a  guaranty  for  your 
account,  but  you  are  aware  that  we  cannot 
meet  our  indebtedness  with  same.  We  in- 
close you  statement  of  your  account,  with 
notes,  which  please  sign,  and  mark  in  same 
where  payable.  This  will  certainly  give  you 
all  the  time  that  you  should  require  to  pay 
as,  and  we  expect  you  to  meet  same  when 
they  become  due."  The  notes  on  their  face 
do  not  recite  that  they  were  in  settlement 
of  the  account,  but  the  statement  of  account 
sent  with  them  shows  that  they  were  for  the 
total  amount  of  the  account,  with  Interest 
from  maturity.  Appellants  indorsed  the 
notes,  and  discounted  them  at  the  Shawmet 
Bank  in  Boston,  Mass.,  and  Cohen  paid  two 
of  them  before  suit  brought,  and  the  remain- 
ing ones  were  taken  up  by  appellants,  and 
tendered  by  them  for  cancellation  on  the 
trial.  Appellants  wrote  to  Williams  in  May, 
1S8D,  that  they  had  heard  of  an  assignment 
by  Cohen,  and  the  letter  states:  "We  here- 
by notify  you  that  he  owes  us  $757.88,  closed 
by  notes,  of  which  we  shall  inclose  memo- 
randum, balance  due  us  on  bill  purchased 
April  25th.  1888,  for  which  we  hold  your 
guaranty.  We  therefore  kindly  ask  you  to 
send  us  check  for  amount  due  us  under  that 
guaranty,  or  you  can  send  draft  to  the  bank 
that  holds  the  notes  as  they  mature.  That 
will  save  you  protest  fees."  The  letter  fur- 
ther refers  to  the  letter  of  appellants  to  Wil- 
liams in  November,  1888,  and  his  reply  on 
the  5th  of  December  following,  and  calls  on 
him  tor  pay  In  accordance  with  the  sugges- 
tions In  his  letter.  The  depositions  of  appel- 
lants and  their  salesman  were  read  in  evi- 
dence, and  they  all  testify,  in  substance,  that 
the  account  for  the  goods  sold  Cohen  under 
the  guaranty  was  not  settled  by  the  taking 
of  the  notes  from  him.  At  no  time,  they 
say,  did  the  plaintiffs  and  Cohen  close  and 
settle  the  account  The  plaintiffs  did  take 
12  promissory  notes  of  M.  R  Cohen  for  dif- 
ferent sums,  aggregating  the  whole  amount 
due,  payable  at  different  dates  from  May 
14,  1889,  to  November  5,*  1889.  This  was 
done  by  reason  of  the  suggestion  in  the  let- 
ter of  B.  S.  Williams  dated  December  5th, 
before  referred  to,  in  order  that  the  dates 
of  payment  might  be  fixed,  and  so  that  it 
might  be  determined  when  R.  S.  Williams 
could  be  called  upon  for  payment  according 
to  his  own  ideas.  The  foregoing  is  their 
oral  explanation  of  how  the  notes  came  to 
be  taken  from  Cohen.  They  further  testi- 
fied that  not  only  did  appellants  close  and 
settle  the  account  by  taking  the  notes  from 
Cohen,  but  that  they  did  not*  extend  the  time 
of  the  payment  of  the  same,  and  that  the  notes 
were  at  no  time  beyond  appellants' .control. 
They  admit  the  notes  were  discounted  at  the 
bank,  but  say  they  had  money  on  deposit 
there,  and  could  at  any  time  have  obtained 
control  of  the  notes. 


Before  commencing  to  give  his  charge,  the 
judge,  In  the  presence  of  the  jury,  compli- 
mented the  counsel  in  the  case  for  the  in- 
dustry with  which  they  had  collected  the 
facts,  and  the  ability  displayed  In  arguing 
the  law  of  the  case.  The  judge  stated  that 
there  were  few  questions  on  which  the  courts 
had  made  more  decisions  than  on  those  in- 
volved in  the  case  before  him,  and  he  claimed 
to  be  somewhat  familiar  with  the  decisions, 
because  he  had,  while  at  the  bar,  examined 
them  in  a  case  in  which  he  was  engaged. 
He  further  stated  that  while  the  decftlons 
were  numerous,  and  somewhat  conflicting, 
he  had  found  no  variation  from  the  rule  that 
whenever  a  creditor  so  ties  his  hands  by 
any  arrangement  with  a  principal  debtor  so 
that  he  could  not  be  sued  after  the  debt  falls 
due,  the  surety  was  thereby  discharged.  The 
judge  then  read  from  the  case  of  Fellows 
v.  Prentiss,  reported  In  3  Denio,  512,  what 
Chancellor  Walworth  and  Senators  Lott  and 
Hand  said  on  the  subject  on  the  facts  of  that 
case.  The  portions  of  the  opinions  In  Fel- 
lows v.  Prentiss,  in  which  the  facts  of  the 
case  were  stated  and  commented  on,  were 
read  by  the  judge  in  the  presence  of  the  Jury, 
and  he  further  stated  that  the  facts  of  the 
case  from  which  he  read  were  very  similar 
to  those  In  the  case  on  trial.  Chancellor 
Walworth  was  said  to  be  one  of  the  most 
eminent  judges  this  country  had  produced, 
and  the  senators  mentioned  were  referred  to 
as  able  lawyers,  and  the  court,  of  which 
they  were  members,  as  the  first  in  the  coun- 
try on  commercial  questions,  and  entitled  to 
the  greatest  respect  The  decision  in  the 
case  referred  to  was  adopted  as  the  law  on 
the  subject  Addressing  himself  to  the  Jury, 
the  judge  stated  that  whenever  the  creditor 
does  any  act  which  ties  his  own  hands,  and 
prevents  him  from  suing  the  principal  debt- 
or, he  thereby  discbarges  the  surety.  If  the 
plaintiffs,  after  the  money  was  due  them 
from  Cohen  for  goods  sold  him  on  the  guar- 
anty of  Williams,  took  Cohen's  notes  payable 
at  a  future  day,  adding  therein  the  price  of 
the  goods  and  the  interest  up  to  the  time 
when  the  notes  fell  due,  without  the  consent 
of  Williams,  they  thereby  precluded  them- 
selves from  suing  Cohen  until  the  notes  fell 
due,  and  released  Williams.  Counsel  for  ap- 
pellants excepted  to  the  remarks  of  the  judge 
to  counsel,  and  the  comments  on  the  case 
of  Fellows  v.  Prentiss.  The  portion  of  the 
charge  to  the  jury  Is  also  claimed  to  be  er- 
roneous. 

The  rule  established  In  this  state  by  legis- 
lative authority  Is  that  the  trial  Judge  must 
not  Intimate  his  opinion  as  to  the  weight  or 
effect  of  evidence  submitted  to  the  considera- 
tion of  the  jury.  This  court  has  steadily  re- 
fused to  sanction  any  violation  of  this  rule, 
unless  It  was  apparent  that  no  harm  was 
thereby  done.  Williams  v.  La  Penotlere,  82 
Fla.  491,  14  South.  157,  and  cases  cited.  In 
no  more  effective  way  could  a  judge  intimate 
his  opinion  as  to  the  effect  of  evidence  be- 
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fore  him  than  by  saying  it  was  similar  to 
that  of  an  adjudged  case  commented  on  as 
being  sufficient  to  sustain  the  finding  of  a 
jury  therein.  If  a  judge  can  be  permitted 
to  state  the  facts  of  one  case  in  the  hearing 
of  the  jury,  and  express  his  opinion  as  to 
their  effect,  -and  then  declare  the  facts  of 
the  case  before  him  are  similar  to  the  one 
commented  on,  he  would,  in  effect,  tell  the 
Jury  what  were  his  views  of  the  evidence  be- 
fore them.  Moore  v.  Robinson,  62  Ala.  537. 
The  comments  of  the  judge  on  the  case  of 
Fellows  v.  Prentiss,  reported  in  5  Denlo,  512, 
was  an  invasion  of  the  rule  prohibiting  the 
judge  from  charging  upon  the  effect  or 
weight  of  the  evidence;  and  unless  we  can 
clearly  see  that  no  harm  thereby  resulted  to 
the  appellants,  the  decision  appealed  from 
cannot  stand.  If  competent  testimony  sub- 
mitted to  a  jury  is  conflicting,  it  is  clearly  a 
violation  of  the  rule  for  the  court  to  inti- 
mate an  opinion  as  to  Its  effect;  but  where 
there  is  no  conflict  in  the  evidence,  and  it  Is 
of  such  a  character  as  to  admit  of  no  other 
conclusion  than  the  one  reached  by  the  jury, 
such  finding  should  not  be  disturbed  because 
the  trial  judge  has  improperly  charged  the 
Jury  on  the  subject.  In  Metzger  v.  State,  18 
Fla.  481,  the  judge  stated  that  there  was  no 
conflict  In  the  evidence,  and,  although  im- 
proper, it  was  held  to  be  harmless,  because 
the  record  showed  there  was  no  conflict.  An 
erroneous  charge  In  the  case  of  Brown  v. 
State,  Id.  472,  did  not  cause  a  reversal,  be- 
cause of  the  absence  of  testimony  upon  which 
a  contrary  finding  was  at  all  proper. 

On  the  testimony  furnished  by  appellants 
themselves  we  do  not  see  that  they  can  re- 
cover at  all  in  the  present  case.  The  un- 
doubted rule  Is,  as  already  stated,  that  any 
binding  agreement  between  the  creditor  and 
the  principal  debtor,  based  upon  sufficient 
consideration,  for  an  extension  of  time  of 
payment  for  a  definite  period,  without  the 
consent  of  the  surety  or  guarantor,  whereby 
the  creditors  hands  are  tied  so  that  he  can- 
not sue  and  collect  the  debt  until  the  expira- 
tion of  the  time  granted,  will  discbarge  the 
surety  or  guarantor.  0  Am.  &  Eng.  Enc. 
Law,  p.  83,  notes  1,  4;  2  Brandt,  Sur.  §§  343, 
344;  King  v.  Bank,  9  Ark.  185;  Fridenburg 
v.  Robinson,  14  Fla.  130;  Pfeiffer  v.  Knapp, 
17  Fla.  144.  It  is  true,  as  a  general  rule, 
that  the  mere  acceptance  by  a  creditor  from 
his  debtor  of  a  promissory  note  for  a  pre- 
existing simple  contract  debt  does  not,  in  the 
absence  of  an  agreement  to  that  effect,  ex- 
tinguish the  original  demand.  May  v.  Gam- 
ble, 14  Fla.  467;  Salomon  v.  Co-operative 
Co.,  21  Fla.  374.  In  such  case  no  recovery 
can  be  had  on  the  original  cause  of  action 
unless  the  note  is  produced  to  be  canceled, 
or,  in  case  of  its  loss,  the  establishment  of 
such  fact.  Whether  a  note  taken  for  an  an- 
tecedent simple  contract  debt  be  in  settle- 
ment and  satisfaction  thereof  is  a  question  of 
Intent,  it  seems,  to  be  determined  as  other 
facts  of  a  case.    But  while  the  taking  of  a 


note  for  a  pre-existing  simple  contract  debt 
does  not,  In  the  absence  of  a  special 'agree- 
ment to  that  effect,  extinguish  the  original 
debt,  it  will  operate  to  extend  the  time  of  the 
payment  of  the  debt  until  the  maturity  of 
the  note.  It  was  said  In  The  Kimball,  3 
Wall.  45,  that  "by  the  general  commercial 
law,  as  well  of  England  as  of  the  United 
States,  a  promissory  note  does  not  discharge 
the  debt  for  which  it  Is  given,  unless  such  be 
the  express  agreement  of  the  parties.  It  on- 
ly operates  to  extend  until  Its  maturity  the 
period  for  the  payment  of  the  debt.  The 
creditor  may  return  the  note  when  dishon- 
ored, and  proceed  upon  the  original  debt 
The  acceptance  of  the  note  is  considered  as 
accompanied  with  the  condition  of  its  pay- 
ment" This  view  was  quoted  with  approv- 
al by  this  court  in  the  case  of  Salomon  v. 
Co-operative  Co.,  supra.  The  following  cases 
hold  that  the  acceptance  of  a  note  for  an  an- 
tecedent debt  operates  to  extend  the  time  of 
payment  of  such  debt  until  the  maturity  of 
the  note:  Olenn  v.  Smith,  2  Gill  &  J.  493; 
Tates  v.  Donaldson,  5  Md.  389;  Mitchell  v. 
Hockett,  25  Cal.  538;  Fellows  v.  Prentiss,  3 
Denlo,  512;  Place  v.  McDvaln,  38  N.  Y.  98; 
Putnam  v.  Lewis,  8  Johns.  389;  Manning  v. 
Alger,  78  Iowa,  185,  42  N.  W.  643.  The  ac- 
ceptance and  holding  of  the  note  payable  at 
a  future  day  for  a  simple  contract  debt  due 
is  a  sufficient  consideration  for  a  postpone- 
ment of  the  debt  until  the  note  falls  due. 
The  legal  effect  of  such  an  arrangement  is 
to  postpone  the  original  debt  unless  there  Is 
an  express  agreement  to  the  contrary. 

The  letter  of  appellants  to  Cohen  Inclosing 
the  notes  for  him  to  sign,  and  which  is  writ- 
ten evidence  of  the  conditions  upon  which 
the  notes  were  executed,  states  that  it  would 
give  him  all  the  time  he  should  require  to 
pay  them,  and  they  expected  him  to  meet 
same  when  they  became  due.  When  appel- 
lants subsequently  wrote  to  Williams  for 
payment  they  stated  that  the  amount  due  on 
the  purchase  of  April  25, 1888,  had  been  closed 
by  notes,  memoranda  of  which  were  Inclosed. 
The  letter  of  Williams  to  appellants  in  De- 
cember, 1888,  cannot  be  construed  Into  a  con- 
sent on  his  part  for  them  to  take  the  notes 
from  Cohen,  and  tie  up  their  hands  so  that 
they  could  not  demand  payment  of  Cohen 
until  a  future  day.  The  letter  seems  to  rec- 
ognize a  continuing  guaranty  under  the  letter 
of  April  23d  to  pay  for  goods  that  Cohen 
might  purchase,  but  It  goes  no  further  than 
to  recognize  Williams'  liability  to  pay  the 
balance  when  Cohen  quit  paying.  Accord- 
ing to  appellants'  own  showing,  no  goods 
were  purchased  from  them  by  Cohen  after 
April  25,  1888,  and  the  bills  for  this  pur- 
chase were  due  by  account  four  months  from 
delivery.  There  is  nothing  in  the  statements 
in  the  letter  to  the  effect  that  Williams  would 
pay  when  Cohen  quit  remitting,  and  that  ap- 
pellants need  not  be  uneasy  about  the  debt  * 
for  which  he,  Williams,  stood  good,  to  jus- 
tify a  conclusion  that  the  latter  consented  to 
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the  taking  of  the  notes  and  the  extension  of 
time  of  payment  of  the  account  to  a  future 
data  The  notes  were  commercial  paper,  and 
it  is  clearly  shown  that  they  were  given  for 
the  amount  of  the  account,  with  interest 
thereon  from  the  time  when  due  until  their 
maturity.  That  the  notes  were  accepted  by 
appellants  and  discounted  by  them  in  bank 
is  clearly  shown  by  their  own  testimony.  It 
Is  true  they  took  up  the  notes,  and  were  the 
owners  and  holders  of  them  when  suit  was 
brought,  but  the  facts  in  reference  to  taking 
the  notes  payable  at  future  dates  are  not 
disputed.  It  does  appear  that  appellants  tes- 
tified that  they  did  not  extend  the  time  of 
payment  of  the  account  by  taking  the  notes, 
but  this  was  their  own  conclusion  of  the 
legal  effect  of  such  a  transaction.  They  show 
facts  that  do  operate  in  law  to  extend  the 
time  of  payment  of  the  account,  and  their 
conclusions  cannot  control  the  legal  effect  of 
their  own  acts.  In  passing  upon  the  testi- 
mony in  a  case  involving  the  question  now 
before  us,  the  court  said,  in  Stuart  v.  Lan- 
caster, 84  Va.  772,  6  S.  E.  189:  "The  cashier 
of  the  bank,  it  Is  true,  testifies  that  there 
was  no  contract  with  the  company,  or  with 
any  one,  to  give  time  until  the  new  note  was 
paid.  But  this  does  not  at  all  affect  the  case, 
since,  as  we  have  seen,  the  taking  of  new 
security  Implies  an  agreement  to  suspend 
the  original  debt,  unless  the  parties  agree 
that  it  shall  not  so  operate;  and  no  such 
agreement  Is  proven  in  the  present  case. 
•  •  •  The  further  statement  of  the  cashier 
that  there  was  never  a  moment  from  the 
lime  the  note  fell  due  until  it  was  delivered 
to  the  plaintiff  that  the  bank  did  not  have 
the  right  to  sue  on  it,  or  that  the  defendant 
could  not  have  paid  it  and  sued  the  maker, 
is  the  mere  expression  of  his  opinion,  which 
is  not  supported  by  any  fact  to  which  he 
testifies.  What  were  the  views  of  the  par- 
ties as  to  the  transaction  is  not  material. 
The  question  is  not  what  they  believed,  but 
what  was  the  legal  effect  of  the  arrange- 
ment, in  the  absence  of  an  express  agree- 
ment that  the  acceptance  of  the  new  note 
should  not  suspend  the  right  of  action  on  the 
original  note."  If  the  appellants  were  not 
precluded  from  recovering  a  judgment  on  the 
facts  of  the  case  submitted  to  the  jury  in 
a  ny  view  of  it,  we  would  be  disposed  to  re- 
verse the  Judgment  for  another  trial,  on  ac- 
count of  the  comments  of  the  Judge,  in  the 
presence  of  the  Jury,  on  the  case  of  Fellows 
v.  Prentiss;  but,  as  Williams  was  clearly 
discharged  from  his  obligation  of  guaranty 
by  reason  of  the  facts  shown  by  appellants 
themselves,  we  see  no  reason  why  further 
costs  should  be  Incurred  in  trying  the  case. 
A  verdict  in  favor  of  appellants  on  their  own 
showing  could  not  be  approved  by  the  court, 
and  In  view  of  this  fact  the  comments  of 
the  Judge  referred  to  cannot  be  otherwise 
than  harmless. 

The  Judgment  will  be  affirmed,  and  It  will 
be  so  ordered.  j 


PBEVET  t.  HAUGHTON. 
(Supreme  Court  of  Mississippi.    June  3.  1885.) 
Contract  Relating  to  Land— Specific  Pbsfohm- 

ANCB  —  8TATUTK  OF  FkAUDS- 

Where  a  bill  for  specific  performance  of 
a  contract  to  sell  land  is  brought  by  the  party 
who  has  not  signed  the  agreement,  the  filing 
and  signing  of  the  bill  take  the  contract  out  of 
the  statute  of  frauds. 

On  suggestions  of  error.  Suggestions  over- 
ruled. 

For  prior  report,  see  17  South.  378. 

Appellee  filed  his  bill  in  the  chancery  court 
of  Monroe  county,  averring  that  Mrs.  M.  E. 
Peevey  (then  Mrs.  Sartor)  executed  and  sign- 
ed a  written  agreement  to  sell  certain  land 
to  him.  The  land  is  described  in  the  bill. 
The  agreement  was  as  follows:  "This  writ- 
ing witnesseth,  that  I  have  this  day  sold  to 
P.  H.  Haughton  the  following  tract  or  par- 
cel of  land,  in  Monroe  county,  Mississippi,  de- 
scribed aa  •  •  •  for  forty  bales  of  mid- 
dling cotton,  of  five  hundred  pounds  each,  and 
on  payment  of  ten  bales  each  year  for  four 
years,  with  the  understanding  that  the  said 
Haughton  shall  have  possession  of  said  land 
Jan.  4th,  1891."  The  bill  avers  that  Haugh- 
ton has  always  been  ready  and  willing  to  com- 
ply with  the  contract  whenever  defendant  ten- 
ders Jilm  a  sufficient  deed,  and  contains  an  of- 
fer to  perform  the  agreement  on  his  part  then. 
The  bill  seeks  also  to  have  certain  errors  of 
description  corrected,  and  prays  that,  If  de- 
fendant is  unable  to  specifically  perform  the 
agreement,  she  be  required  to  pay  damages 
for  breach  of  said  contract.  The  defendant 
demurred  to  the  bill  on  the  following  grounds, 
among  others:  That  the  promise  of  complain- 
ant to  deliver  cotton  In  the  payment  of  land 
was  void,  being  a  promise  not  to  be  performed 
In  one  year,  and  was  not  signed  by  complain- 
ant, or  any  one  authorized  by  him,  and  there 
was  no  consideration  for  the  Instrument 
sought  to  be  enforced.  The  demurrer  was 
overruled,  and  defendant  appealed.  The  case 
was  affirmed  in  the  supreme  court,  and  coun- 
sel for  defendant  filed  a  suggestion  of  error, 
calling  attention  especially  to  these  points: 
That  complainant's  bill,  filed  long  after  the 
date  at  which  the  consideration  was,  by  the 
terms  of  the  contract,  to  be  paid,  cannot  con- 
stitute a  sufficient  memorandum,  under  the 
statute  of  frauds;  that,  to  make  the  promise 
good  aa  a  consideration,  it  must  be  such  a 
promise  as  the  promisee  can  compel  the  per- 
formance of,  against  any  objection  of  the 
promisor.  Counsel  cited  Oatlett  v.  Bacon,  38 
Miss.  268,  insisting  that  there  cannot  now,  in 
the  very  nature  of  things,  be  an  offer  by 
Haughton  to  deliver  the  cotton  ha  the  quanti- 
ties and  at  the  time  agreed  upon. 

WHITFIELD,  J.  The  "offer  to  perform," 
referred  to  in  the  original  opinion  as  satis- 
fying the  statute,  is,  of  course,  not  a  verbal 
offer,  but  the  offer  made  In  the  bill  signed 
In  writing  by  the  complainant   The  case  of 


Digitized  by  Google 


358 


SOUTHERN  REPORTER,  Vol.  18. 


(Mlaa 


Metcalf  v.  Brandon,  58  Miss.  843,  announcing 
that  "if  he  [complainant]  admits  it  in  writing, 
over  his  signature,  tbe  terms  of  the  statute 
are  met,"  was  not  referred  to  by  us,  be- 
cause we  did  not  think  it  could  be  seriously 
questioned;  and  hence  we  addressed  our- 
selves to  the  task  of  satisfying  counsel  of  the 
Inapplicability  of  bis  authorities,  in  other 
views.  But  as  tbe  case  does  not  pass  unchal- 
lenged, as  it  would  seem,  we  say  only  that  it 
is  certainly  undoubted  law,  and  thoroughly 
settled  elsewhere.  In  Sams  v.  Fripp,  10 
Rich.  Eq.  459,  the  court  say,  "It  has  always 
been  held  that  the  requirements  of  the  stat- 
ute of  frauds  concerning  agreements  to  con- 
vey lands  were  fulfilled  by  the  signature  to 
the  contract  of  the  party  to  be  bound,  where 
the  adverse  party,  by  bringing  his  bill,  or 
any  writing,  affirms  the  contract"  In  Ives 
v.  Hazard,  4  R.  I.  27,  28,  the  court  say:  "The 
respondent  objects  that  there  was  no  consid- 
eration expressed  in  the  instrument,  moving 
from  the  complainant  to  the  defendant.  A 
promise  without  consideration,  or  a  nude 
pact,  is  void.  We  do  not  understand  this 
promise  to  be  of  that  character.  The  de- 
fendant agrees  with  the  plaintiff  to  sell  the 
land  in  question  for  the  sum  of  $1,500;  the 
said  sum  to  be  paid  on  the  25th  of  March, 
when  possession  Is  to  be  given.  True,  no 
consideration  had  passed  from  the  plaintiff 
to  the  defendant;  neither  had  the  land,  which 
was  the  subject  of  the  agreement,  passed. 
The  consideration  of  the  agreement  to  sell 
the  land  for  $1,500  was  the  agreement  of  the 
other  party  to  buy  it  for  $1,500,  and  the 
agreement  was  thus  mutual.  It  Is  no  objec- 
tion that  the  defendant  had  no  power  to  en- 
force the  contract  at  the  time  It  was  made. 
If  he  had  chosen  to  have  that  power,  he 
might  have  obtained  It,  or  refused  to  give 
such  power  to  the  plaintiff.  •  •  •  If  the 
defendant  had  chosen  to  have  his  remedy,  or 
his  right,  to  enforce  the  contract  by  action, 
he  should  have  obtained  this  requisite  where- 
with to  charge  the  complainant,  as  he  gave 
it  to  the  plaintiff,  whereby  he  made  himself 
chargeable.  It  Is  now  well  settled  by  au- 
thority that,  •  •  •  where  there  is  a  bill 
for  specific  performance  In  a  court  of  equity, 
the  bringing  of  the  bill  makes  the  complain- 
ant chargeable  as  on  a  memorandum  of  the 
contract  signed  by  him."  In  Evans  v.  Wil- 
liamson, 79  N.  O.  90,  91,  the  same  doctrine 
is  strikingly  enforced.  In  Vassault  v.  Ed- 
wards, 43  Cal.  466,  the  same  rule  Is  declared, 
—"that  the  statute  Is  fully  complied  with  If 
the  agreement  •  •  •  be  signed  by  the 
party  to  be  charged,  or  the  party  to  whom  the 
sale  is  to  be  made,'  —and  the  court  adds:  "It 
was  accordingly  held,  from  an  early  day, 
that,  where  the  action  for  a  specific  perform- 
ance was  instituted  by  the  party  who  had 
not  signed  the  agreement,  the  act  of  filing  the 
bill  made  the  remedy  mutual."  And  many 
other  cases  to  the  same  effect  could  be  cited. 
We  specially  refer  counsel  to  two:  Ivory  v. 
Murphy,  36  Mo.  534,  and  Roberts  v.  Grls- 


wold,  85  Vt  500,  cited  in  1  Reed,  St  Frauds, 
f  363.  The  very  argument  made  by  counsel 
here  was  made  in  both  those  cases.  See  brief 
of  G.  P.  Strong,  36  Mo.  586.  "Now,  a  con- 
sideration," says  Mr.  Strong,  "Is  of  the  very 
essence  of  the  contract;  and,  with  or  with- 
out the  statute  of  frauds,  no  contract  want- 
ing this  element  can  be  enforced."  Says 
counsel,  in  his  suggestion  of  error:  "If  Mrs. 
Sartor  had  sued  Haughton  on  his  promise 
to  deliver  this  cotton,  she  could  not  have 
recovered,  because  the  promise  was  not  in 
writing,  and  was  consequently  void"  (unen- 
forceable, rather),  "under  the  statute  of 
frauds.  Then,  this  promise  being  the  sole 
consideration  for  her  promise  to  convey  the 
land,  the  latter  is  void  for  want  of  consid- 
eration." But  the  supreme  court  of  Mis- 
souri said  (Ivory  v.  Murphy,  36  Mo.  542): 
"Where  the  party  files  a  bill,  he  does  an  act 
that  will  bind  him,  and  from  that  time  there 
is  mutuality;  and  the  other  party  cannot 
plead  the  statute  of  frauds,  because  the 
words  of  that  statute  only  prevent  an  action 
from  being  brought  when  the  agreement  is 
not  signed  by  the  party  to  be  charged.  When 
the  bill  Is  filed,  It  is  an  attempt  to  charge  the 
defendant;  and,  if  he  has  signed  the  agree- 
ment it  is  signed  by  the  party  to  be  char- 
ged, and  it  follows  that  he  cannot  take  ad- 
vantage of  the  statute."  Mr.  Reed  says  of 
the  latter  case  (1  Reed,  St  Frauds,  pp.  588. 
589,  S  363):  "In  a  Vermont  case  (Roberts  v. 
Grlswold,  35  Vt  496)  the  nonmutuallty  was 
made  a  ground  of  defense,  but  counsel,  with 
an  obscured  perception  of  the  real  difficulty, 
urged  the  defect  as  being  a  want  of  consid- 
eration. The  defendant  had  promised  plain- 
tiff, by  letter,  that,  if  he  would  continue  as 
counsel  for  defendant's  brother,  the  defend- 
ant would  guaranty  the  fee.  The  court,  go- 
ing directly  to  the  point,  said:  'But  it  fa 
claimed,  again,  that  the  consideration  should 
appear  in  writing,  in  order  to  give  validity 
to  the  guaranty.  This  must  either  mean 
that  the  acceptance  of  the  defendant's  prop- 
osition must  be  In  writing,  or  a  correlative 
undertaking  on  the  part  of  the  plaintiff  to 
render  future  services  must  be  in  writing. 
We  can  readily  understand  that  this  might 
be  required  in  some  cases,  as  when  the  guar- 
anty Itself  did  not  embody  substantially  the 
material  and  effective  terms  of  the  contract, 
and  where  resort  to  parol  evidence  should 
be  necessary  to  show  what  the  contract  was. 
In  Its  terms  and  effect  But  we  do  not  un- 
derstand that  this  has  ever  been  required 
when  all  that  is  to  be  done  by  the  other 
party  is  merely  to  accept  the  proposition  in 
the  terms  in  which  it  is  made,  and  to  perform 
the  consideration  either  by  paying  or  doing 
the  thing  proposed.  In  the  present  case  the 
services  thereafter  to  be  rendered  constitute 
the  consideration,  and  this  is  clearly  indicat- 
ed on  the  face  of  the  defendant's  proposi- 
tion.' "  It  is  not  necessary  to  go  so  far  here, 
where  the  consideration  may  be  shown  by 
parol.  We  decide  merely  that  the  filing  of  the 
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bin  satisfies  the  statute.  We  bare  quoted 
thus  at  large  from  these  cases,  not  merely  to 
show  that  the  principle  of  Metcalf  v.  Bran- 
don is  thoroughly  established,  but  to  show 
that  counsel's  argument  as  to  want  of  con- 
sideration is  a  misconception.  See,  also,  1 
Reed,  St  Frauds,  »  361-365,  and  Smith's 
Appeal,  69  Pa.  St  474,  and  Estes  v.  Furlong, 
59  111.  300.  That  our  view  of  the  decision 
in  Catlett  v.  Bacon,  33  Miss.  281,  is  correct 
appears  by  what  is  said  by  Mr.  Reed,  of  that- 
case,  in  2  Beed,  St  Frauds,  S  882,  note  h. 
He  says:  "As  Catlett  had  no  title  in  the 
land,  he  passed  nothing  to  the  bank  by  the 
deed  of  trust;  he  passed  nothing  to  Wlnslow; 
bo  that"  (because  of  the  want  of  title  in 
Catlett),  "the  absolute  title  being  in  the 
bank,  this  promise  was  without  considera- 
tion. Query:  Whether,  if  the  bank  had  con- 
veyed to  the  plaintiff.  Bacon,  their  interest 
in  the  land,  he  would  not  have  bad  the  land, 
as  the  true  title  seems  never  to  have  left 
the  bank."  We  have  given  the  case  a  most 
thorough  re-examination,  Induced  thereto  by 
the  great  respect  felt  in  this  court  for  the 
very  accurate  learning  and  the  very  great 
ability  of  the  eminent  counsel  making  the 
suggestion  of  error,  as  well  as  by  our  uniform 
anxiety  to  overlook  nothing  contributing  to 
the  ascertainment  of  the  very  right  of  the 
cause,  and  are  constrained  to  overrule  the 
suggestion  of  error. 


KICKS  et  ux.  v.  DURANT  BUILDING  * 
LOAN  ASS'N. 

(Supreme  Court  of  Mississippi.   Feb.  4,  1805.) 

buildino  isd  loas  associations — redemption 
bt  Members— Accoc^ting. 

1.  In  a  suit  by  members  of  a  loan  associa- 
tion for  an  accounting  between  them  and  the 
association,  and  to  be  allowed  the  privilege  of 
redeeming  its  loan  to  them,  the  court,  after  hav- 
ing had  an  account  stated,  should  render  its 
decree  against  complainants  for  the  amount 
found  to  be  due  from  them,  name  some  reason- 
able day  for  its  payment  and  order  the  property 
sold  on  default. 

2.  In  a  snit  by  members  of  a  loan  associa- 
tion for  an  accounting  between  them  and  the 
association,  and  to  be  allowed  the  nrivilege  of 
redeeming  its  loan  to  them,  complainants  should 
be  charged  with  the  purchase  price  of  the  stock 
held  by  them,  and  with  the  monthly  dues  for 
each  share  during  the  time  it  was  held,  credited 
with  the  amounts  paid  thereon,  and  charged 
monthly  with  Interest  at  the  agreed  rate  on  the 
amount  received  by  them  on  their  notes,  and, 
in  case  of  default  in  payments,  with  the  previ- 
ously agreed  monthly  fines  for  each  dollar  so 
defaulted. 

Appeal  from  chancery  court  Holmes  coun- 
ty; T.  B.  Graham,  Chancellor. 

Bill  by  S.  T.  Ricks  and  Mattle  Ricks,  his 
wife,  against  the  Durant  Building  &  Loan 
Association,  for  an  account  and  for  the  priv- 
ilege of  redeeming  a  loan  by  defendant  as- 
sociation to  them,  and  for  an  injunction  to 
restrain  the  trustee  named  in  the  trust  deed 
securing  It  from  selling  the  property.  On  a 
former  appeal,  judgment  for  defendant  was 


reversed,  and  the  cause  remanded.  At  the 
second  trial  a  commissioner  was  appointed 
to  take  and  state  the  account  prayed  for,  and 
from  the  decree  confirming  his  report  com- 
plainants again  appeal.  Reversed. 

S.  T.  Ricks  and  his  wife,  Mattle  Ricks,  ob- 
tained two  loans  from  the  Durant  Building 
&  Loan  Association.  The  first  was  $2,000. 
and  the  second  $1,600,  upon  each  of  which 
they  paid  a  premium  of  31  per  cent,  getting 
on  both  loans  in  money  $2,484,  but  executed 
their  notes  for  the  full  amount  of  said  loans, 
and  secured  same  by  deeds  of  trust  of  their 
property.  On  January  9, 1883,  appellants  filed 
their  bill  in  the  chancery  court  of  Holmes 
county,  praying  an  account  and  redemption, 
and  asking  for  an  Injunction  to  restrain  the 
trustee  from  selling  the  property  under  the 
trust  deeds.  This  case  was  prosecuted  to  final 
decree,  from  which  appellants  here  appealed 
to  the  supreme  court  where  a  reversal  was 
had,  and  the  cause  remanded  without  opin- 
ion on  the  grounds  set  forth  in  Goodman  v. 
Association  (Miss.)  14  South.  146.  On  the 
trial  in  the  court  below  an  account  was  or- 
dered to  be  taken  by  a  commissioner  ap- 
pointed to  ascertain  the  amount  due  by  appel- 
lants to  said  Durant  Building  &  Loan  As- 
sociation. The  court  gave  the  following  in- 
structions to  the  commissioner:  '  In  stating 
said  account  he  will  charge  complainants 
with  $82.80  purchase  price  for  18  shares  of 
stock;  then  charge  complainants,  commen- 
cing on  August  15,  1891,  with  $1  per  share 
for  each  month  for  18  shares  in  said  associa- 
tion, and  credit  him  with  the  amounts  paid 
thereon;  charge  complainants  monthly  with 
Interest  at  the  rate  of  10  per  cent  per  an- 
num on  the  sum  of  $2,484,  being  the  amount 
of  said  notes  minus  the  premiums;  and,  in 
case  complainants  have  made  default  In  said 
payments,  or  be  found  In  arrears  In  any  part 
thereof,  they  are  to  be  charged  with  10  cents 
monthly  for  each  dollar  so  defaulted  or  in 
arrears,  as  liquidated  damages  or  fines.  If 
it  is  found  that  said  monthly  dues  of  $1  per 
share,  and  said  monthly  interest  on  said 
$2,484,  or  any  part  thereof,  remains  unpaid 
successively  and  continuously  from  month 
to  month,  then  he  win  charge  complainants 
10  cents  per  dollar  on  all  dues  and  Interest 
each  month,  as  they  may  have  accumulated 
and  remained  unpaid,  excepting  that  no  fines 
are  to  be  charged  on  fines  as  they  accumu- 
late; the  account  to  be  stated  to  date."  Un- 
der this  order  the  commissioner  presented 
an  account  to  which  complainants  excepted, 
but  the  court  confirmed  the  account 

A.  M.  Harlow,  for  appellants.  Hooker  & 
Wilson,  for  appellee. 

WOODS,  J.  The  appellants  were  and  are 
members  of  the  Durant  Building  &  Loan  As- 
sociation, and  in  its  order  of  reference  to  the 
clerk  and  master  to  take  and  state  an  ac- 
count between  the  parties  the  court  below 
correctly  Indicated  the  true  method  of  stat- 
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Ing  the  account  The  error  committed  was 
In  the  court's  confirming  the  master's  report, 
which  went  far  beyond  the  court's  direction, 
and  undertook  to  dissolve  the  appellants' 
membership  in  the  association  by  charging 
them,  in  addition  to  the  items  indicated  by 
the  decree  of  reference,  with  $3,000,  the  total 
amount  embraced  in  the  face  of  appellants' 
notes,  being  money  actually  loaned  and  the 
premium  also,  and  by  crediting  appellants 
with  certain  items  and  sums  not  authorized 
by  the  decree  of  reference.  If  the  master 
had  obeyed  the  directions  of  the  interlocu- 
tory decree,  and  had  stated  the  account  as 
ordered,  the  appellants  would  have  been  in 
arrears,  as  appears  from  the  itemized  state- 
ment of  the  master,  made  as  ordered  by  the 
court,  In  a  total  sum  of  about  $1,838.14. 
And  this  amount  (approximately  correct) 
should  have  been  decreed  against  appellants, 
the  injunction  dissolved,  and  some  reasona- 
ble day  named  for  payment,  and,  on  failure 
to  comply  with  the  decree  by  payment  of  the 
sum  bo  found  to  be  due,  the  mortgaged  prop- 
erty should  have  been  ordered  to  be  sold  to 
pay  the  debt  The  court  below  had  the  true 
view  of  the  controversy  In  making  the  order 
of  reference.  See  Association  v.  McElroy 
(decided  at  this  term)  17  South.  848.  Re- 
versed and  remanded. 


TOWN  OP  WESSON  v.  COLLINS.1 
(Supreme  Court  of  Mississippi.    Feb.  11,  1895.) 
Compensation  of  Town  Officers— Construction 
or  Ohdinanoe  —  Evidence  —  Recovery  or 
Fees  Voluntarily  Turned  Over. 

1.  The  Revised  Ordinances  of  the  town  of 
Wesson,  of  June.  1883,  provided,  in  relation  to 
the  fees  of  the  city  marshal,  who  was  also  ex 
officio  assessor  and  collector  of  taxes,  that  the 
assessor  shall  receive  5  per  cent  on  the  amount 
of  the  tax;  the  collector,  3  per  cent,  on  taxes 
collected:  and  the  marshal,  such  compensation 
as  shall  be  fixed  by  the  mayor  and  aldermen, 
and  a  fee  of  $1.50  for  all  convictions  before  the 
mayor.  Ordinance  July  7,  1885,  provided  that 
the  marshal  should  receive  $50  per  month,  as  sal- 
ary, and  that  all  fees  that  might  become  due 
him  should  be  turned  over  to  the  treasurer. 
Hdd.  that  the  marshal  was  entitled  to  receive, 
besides  the  salary  for  acting  as  marshal  proper, 
the  commissions  for  acting  as  assessor  and  col- 
lector. 

2.  Where  an  ordinance  fixing  an  officer's 
salary  is  not  doubtful,  contemporaneous  con- 
struction placed  thereon  by  the  town  officers  is 
inadmissible  in  aid  of  its  construction. 

3.  A  town  marshal,  who  was  ex  officio  col- 
lector of  taxes,  was  entitled  to  3  per  cent,  com- 
missions on  taxes  collected,  "to  be  retained  on 
settlements,"  which  were  to  be  made  monthly. 
The  salary  of  the  city  marshal  was  fixed  at  a 
certain  sum  monthly.  The  marshal,  for  13 
months,  did  not  retain  the  3  per  cent,  but  mere- 
ly collected  his  salary  ns  marshal,  makinjr  no 
claim  for  any  additional  compensation.  Held, 
that  he  could  no-,  recover  the  3  per  cent  commis- 
sion, as  his  payment  thereof  to  the  city,  which 
he  should  have  retained,  was  a  voluntary  pay- 
ment 

Appeal  from  circuit  court,  Copiah  county; 
T.  B.  Chri8nian.  Judge. 
"To  be  officially  reported.*' 

*  For  opinion  on  suggestion  of  error  Bee  18 


Action  by  T.  0.  Collins  against  the  tow 
Wesson.  There  was  a  judgment  for  plain 
and  defendant  appeals.  Reversed. 

Appellee  brought  this  suit  in  the  dr 
court  of  Copiah  county  against  appellan 
recover  the  sum  of  $635.87,  alleged  to  be 
him  for  services  as  city  marshal  for  two  yc 
The  declaration  alleges  that  by  the  ordinal 
of  said  town  the  compensation  of  the  mar 
for  acting  as  marshal,  or  preserving  the  pe 
•was  fixed  at  $40  per  month,  and,  for  ass 
ing  the  taxes,  at  5  per  cent  of  the  amoun 
the  levy  for  general  purposes  for  each  y 
and  3  per  cent  of  all  the  taxes  actually 
lected  by  him  for  collecting  it  for  each  fi 
year,  aggregating  $635.37,  and  that  he 
not  been  paid  for  his  services  as  assessor 
tax  collector.  There  was  an  itemized  accc 
filed  with  the  declaration,  which  daiine 
per  cent  on  the  levy  made  for  the  year  1 
as  commissions  for  assessing  the  property 
that  year.  The  defendant  pleaded  the  i 
eral  issue,  and  with  notice  that  it  would  In 
duce  evidence  to  show  that  plaintiff  quali 
as  marshal  and  tax  collector  of  the  towi 
Wesson  about  the  1st  day  of  December,  I 
and  entered  upon  the  duties  of  the  of 
which  embraced  the  assessing  of  the  prop< 
and  collecting  the  taxes,  as  well  as  the  du 
of  marshal,  with  the  distinct  understanc 
that  he  was  to  receive  $40  per  month  for 
performance  of  all  these  duties,  and  that 
was  paid  that  sum,  making  in  the  aggrei 
$520,  which  sum  was  paid  to  plaintlfT  in 
of  all  his  services.  In  the  event  plaintiff 
entitled  to  commissions  claimed,  then  def< 
ant  pleads  the  above-named  amounts,  wl 
were  paid  before  the  filing  of  this  suit  as 
offset,  and  asks  judgment  over  for  the  dit 
ence,  and  claims  that  all  payments  m 
by  plaintiff  to  the  town  of  Wesson  were 
untary,  and  cannot  form  the  basis  of  a  su 

On  the  trial,  plaintiff  offered  in  evidi 
chapter  9  of  the  Revised  Ordinances  of 
town  of  Wesson,  adopted  June,  1883,  in  r 
tion  to  the  fees  of  officers,  which  contal 
the  following  in"  relation  to  the  fees  of  the 
marshal:  "The  officers  of  the  town  shall 
celve  as  compensation  for  their  services 
following  salaries  payable  monthly:  •  ' 
The  assessor  5  per  cent  on  the  amount  of 
tax  for  judicial  purposes.  The  collector  3 
cent,  on  all  collections,  to  be  retained  by 
in  settlements.  The  marshal  such  reason* 
compensation  per  day  or  per  month  as  i 
be  fixed  from  time  to  time  by  the  mayor  : 
aldermen.  •  •  •  The  marshal  shall  be  t 
tied  to  demand  and  receive  for  each  cause  t 
before  the  mayor,  including  arrests,  serv 
subpoenas,  etc.,  the  sum  of  $1.50,  payable 
conviction."  Article  4  of  said  ordinance  ; 
vldes  that  "the  town  marshal,  as  ex  ofi 
assessor  and  collector  of  taxes,  before  en 
ing  upon  the  duties  of  his  office  shall,  at 
time  of  qualifying  as  marshal,  also  quallfj 
assessor  and  tax  collector."  Plaintiff  t 
Introduced  the  following  ordinance,  adoi 
July  5,  1887:   "On  motion  the  marshal's 

South.  017. 
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ary  was  fixed  at  $40.00  per  month  commen- 
cing March  1st,  1887."  Plaintiff  then  testified 
that  he  was  elected  marshal  of  Wesson  in 
1891,  and  gave  bond  and  qualified  as  marshal, 
assessor,  and  tax  collector,  and  entered  upon 
the  duties  of  these  offices;  that  he  assessed 
the  property  of  the  town  in  1891  and  1892, 
and  collected  the  taxes;  that  the  amount 
shown  bj  the  declaration  was  correct  It  was 
then  agreed  that  the  declaration  showed  the 
correct  amount  of  the  assessment,  levy,  and 
collections.  And  that  he  had  never  received 
any  pay  for  assessing  and  collecting  the 
taxes.  Was  paid  $40  per  month  as  marshal. 
On  cross-examination  he  said  he  had  never 
presented  an  account  to  the  mayor  and  alder- 
men for  the  amounts  claimed,  and  never 
asked  for  it.  Defendant  introduced  in  evi- 
dence an  ordinance  of  the  town  of  Wesson 
adopted  July,  1885,  as  follows:  "Ordered  that 
the  salary  of  Q.  B.  Mulling  be  fixed  at  $50.00 
per  month  to  date  from  March  15th,  1885,  and 
that  all  fees  that  may  become  due  him  from 
July  1st,  be  turned  over  to  the  treasurer  by 
the  mayor  at  the  end  of  each  month  and  cred- 
ited on  the  judiciary  account"  Defendant 
then  introduced  an  ordinance  passed  March 
11,  1889,  as  follows:  "On  motion  it  was  or- 
dered that  the  marshal  elect  upon  qualifying 
for  the  office  be  tendered  $40.00  per  month  as 
salary  while  working  the  streets  and  $15.00 
per  month  for  the  balance  of  the  time; 

•  *  •  also  that  he  be  entitled  to  all  the  per- 
quisites of  the  office  as  constable  ex-officio 

•  *  Several  members  of  the  board  of 
aldermen  testified  that  it  was  understood,  all 
the  time  that  Collins  was  marshal,  that  the 
$40  as  marshal  and  $5  as  street  commissioner 
was  all  Collins  was  to  get  and  was  all  he 
expected,  for  all  his  services  as  marshal,  as- 
sessor, and  tax  collector,  and  that  his  two 
predecessors  only  received  that  sum.  Mr. 
Eea  testified  that  he  was  an  alderman  when 
Collins  was  elected,  and  there  was  an  under- 
standing with  him  that  he  was  to  get  $40 
per  month  for  all  services.  It  was  admitted ' 
that  no  action  of  the  board  appeared  on  the 
minutes,  repealing  the  former  ordinances  and 
fixing  the  salary  of  the  marshal. 

The  cause  was  submitted  to  the  court,  a 
jury  having  been  waived.  There  was  ver- 
dict and  Judgment  for  plaintiff  for  the  full 
amount  of  his  claim,  to  which  defendant  ex- 
cepted. After  judgment  defendant  moved 
the  court  to  enter  a  remittitur,  and  reduce  the 
judgment  $90,  because,  in  the  account  filed 
with  the  declaration,  plaintiff  only  claimed  2 
per  cent  on  collections,  but  bad  recovered  3 
per  cent  The  court  held  that  inasmuch  as 
the  declaration  claimed  3  per  cent,  and  the 
ordinance  allowed  3  per  cent,  for  collection, 
the  declaration  controlled  and  overruled  the 
motion.    Defendant  excepted  and  appealed. 

J.  S.  Sexton,  for  appellant  R.  N.  Miller, 
for  appellee. 

WHITFIELD,  J.    A  careful  consideration 
of  the  ordinances  of  June,  1883,  July  7,  1885, 
v.lSso.nalS— 23f 


July  5,  1887,  and  March  11,  1889,  makes  it 
clear  that  one  person  (the  town  marshal)  is 
to  perform  all  the  duties  of  marshal  proper, 
and  of  tax  assessor  and  tax  collector.  It  is 
called  "his  office."  He  is  said  to  be  ex  of- 
ficio tax  assessor  and  tax  collector.  There 
are  three  kinds  of  duties,— the  duties  usual 
with  a  "constable"  or  "marshal,"  the  duty 
of  assessing  the  taxes,  and  the  duty  of  col- 
lecting the  taxes.  But  one  person  (the  mar- 
shal) is  to  discharge  all.  But  it  seems  to  us 
to  be  equally  clear  that  throughout  all  these 
ordinances,  distinct  and  separate  compensa- 
tion is  contemplated  for  each  different  kind 
of  service.  The  ordinances  of  1883  provide 
for  assessing  the  taxes  "five  per  cent  on  the 
amount  of  tax  for  judiciary  (general)  pur- 
poses"; for  collecting  the  taxes,  three  per 
cent,  "on  all  collections,  to  be  retained  by  the 
tax  collector  in  settlements";  for  the  mar- 
shal, "reasonable  compensation  per  day  or 
per  month  to  be  fixed  by  the  mayor  and  al- 
dermen"; and,  by  way  of  fees,  $1.50  in  each 
criminal  case,  "or  same  fees  as  constables 
in  similar  cases"  receive.  No  salary  was 
thus  far  provided.  But  the  ordinance  of  July 
7,  1885,  provided  that  the  then  marshal,  G. 
B.  Mull  ins,  should  receive  $50  per  month,  as 
"salary,"  and  that  "all  fees  that  might  be- 
come due  him  from  July  1st  1885,  should 
be  turned  over  to  the  treasurer  by  the  mayor 
at  the  end  of  each  month,  and  credited  on  the 
judiciary  fund."  The  "fees"  here  referred  to 
clearly  must  be  the  $L50  in  each  criminal 
case  referred  to  in  the  ordinances  of  1883. 
They  were  to  be  turned  over  "by  the  may- 
or" to  the  treasurer.  The  mayor  would  have 
nothing  to  do  with  the  5  per  cent  and  the 
3  per  cent  commissions.  He  could  not  be 
spoken  of  as  turning  them  over  to  the  treas- 
urer. The  word  "fees"  may  be  large  enough 
to  Import  "commissions,"  but  the  context  of 
the  ordinances  shows  the  word  was  not  here 
so  used.  We  note,  counsel  for  appellant,  in 
his  brief,  writes  the  words,  "by  the  mar- 
shal"; but  they  are  in  the  record,  plainly, 
"by  the  mayor."  There  is  nothing  to  show 
-  that  there  has  been  a  clerical  error  in  mak- 
ing up  the  transcript  But  the  ordinance  of 
March  11,  1889,  provided  that  the  "marshal 
elect"  (Bridges)  "should  be  entitled  to  all 
the  perquisites  of  the  office  as  constable." 
If  it  be  said  that  these  acts  relate  only  to 
Mullins  and  Bridges,  the  ordinance  of  July 
5,  18S7,  expressly  provides:  "On  motion  the 
marshal's  salary  was  fixed  at  forty  dollars 
per  month,  commencing  from  March  1st, 
1887."  The  scheme,  therefore,  made  by  the 
ordinances,  clearly  provided  for  distinct  com- 
pensation for  each  kind  of  service,— 5  per 
cent  for  assessing,  three  per  cent,  for  collect- 
ing, and  first  "fees,"  and  afterwards  "sal- 
ary," for  acting  as  marshal  proper. 

It  is  earnestly  insisted  that  the  uniform, 
contemporaneous  construction  put  on  these 
ordinances  by  the  officials  of  the  town,  in- 
cluding appellee,  has  been  that  the  $40  were 
to  be  in  full  for  all  services;  and  oral  proof 
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was  offered,  subject  to  objection,  abundantly 
establishing  this  as  a  fact  But— without 
observing  as  to  the  competency  of  this  proof 
—we  are  satisfied  that  contemporaneous  con- 
struction may  be  properly  looked  to  when  the 
ordinances  are  doubtful,  but  not  when,  as 
here,  they  are  clear.  To  allow  such  effect 
here  would  be  to  repeal  the  ordinances  of 
1883  by  contemporaneous  construction,  not 
to  Interpret  them. 

The  second  contention  of  counsel  for  appel- 
lant Is  that  there  Is  nothing  In  the  record,  ex- 
cept the  ordinance  of  May  11,  1889,  giving 
the  appellee  a  salary,  as  marshal,  of  $40  per 
month,  and  that,  as  the  payment  of  $40  per 
month  aggregated  a  sum  greater  than  the  8 
per  cent,  commissions  for  assessing  and  col- 
lecting the  taxes,  he  Is  overpaid,  and  the 
town  should  have  judgment  over.  Counsel 
overlooks  the  ordinance  of  July  5,  1887, 
which  disposes  of  this  contention. 

The  third  contention  of  counsel  for  appel- 
lant Is  manifestly  sound.  The  payment  of 
the  3  per  cent,  on  the  taxes  collected  was  a 
voluntary  payment  Appellee  paid  the  3  per 
cent  not  once  nor  twice,  but  as  he  him- 
self says,  "every  day."  He  was  marshal  13 
months.  He  was  required  to  pay  in,  month- 
ly, taxes  collected;  did  pay  In,  every  day; 
collected  his  salary  of  $40  per  month  every 
month:  and  never  once  presented  any  claim 
for  commissions  as  tax  assessor  and  tax  col- 
lector till  after  he  was  defeated  for  re-elec- 
tion by  Cagle;  and  this,  too,  though  the  city 
was  paying  the  $40  per  month  as  In  full,  and 
standing  upon  the  position  that  no  more  was 
due,  and  the  ordinances  of  1883  provided  that 
he  was  "to  retain  on  settlements"  the  3  per 
cent  for  collecting.  There  can  be  no  doubt 
that  the  payment  of  the  3  per  cent,  on  taxes 
collected  was  a  voluntary  payment,  and  not 
recoverable,  under  the  very  peculiar  facts  of 
this  case.  He  had  been  paid,  had  his  salary 
In  his  own  hands,  and  did  not  "retain  it" 
Jackson  v.  Newman,  59  Miss.  387;  Town  of 
Tupelo  v.  Beard,  56  Miss.  532;  Mayor,  etc., 
v.  Lefferman,  4  Gill,  425;  18  Am.  &  Eng.  Enc. 
Law,  214  et  seq.;  4  Wait,  Act.  &  Def.  470, 
479. 

We  do  not  think  there  was  any  error  In 
overruling  the  motion  as  to  the  remittitur. 
For  the  error  Indicated,— in  not  refusing  to 
allow  a  recovery  as  to  the  3  per  cent,  for 
collecting  taxes,  the  same  being  voluntarily 
paid,— the  judgment  is  reversed  and  cause  re- 
manded. 


SPRATT  v.  CITY  OP  JACKSONVILLE. 
(Supreme  Court  of  Florida.    Oct  1,  1895.) 
Exemption  from  Taxatios  —  Power  or  Citt  to 

Regi'i.ate. 

1.  Section  1  of  article  9  of  the  constitu- 
tion of  this  state,  of  1885.  that  "the  legisla- 
ture shall  provide  for  a  uniform  and  equal  rate 
of  taxation,  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  of  all 
property,  both  real  and  personal,  excepting 
such  property  as  shall  be  exempted  by  law  for 


municipal,  educational,  literary,  scienjtif 
ligioOs  or  charitable  purposes,"  has  refert 
state  taxation  or  taxation  for  state  pui 
The  provision  that  "the  legislature  • 
shall  prescribe  such  regulations  as  shall 
a  just  valuf  tion  of  all  property"  does  not 
to  municipal  taxation. 

2.  Under  the  fifth  section  of  artich 
the  constitution  of  this  state  all  power  < 
nicipal  corporations  to  assess  and  impose 
must  be  granted  by  the  legislature,  a 
property  taxed  by  such  corporations  mi 
taxed  upon  the  principles  established  foi 
taxation, — 1.  e.  upon  principles  of  unifo 
equality,  and  just  valuation;  but  it  is  i 
sential  that  specific  regulations  for  se 
such  uniformity,  equality,  and  just  val 
should  be  prescribed  by  the  legislature, 
the  power  to  assess  and  impose  the  tax  is 
by  the  legislature,  specific  regulations  f 
curing  uniformity,  equality,  and  just  val 
may  be  prescribed  by  the  city  council. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Duval  o 
W.  B.  Young,  Judge. 

Action  by  L.  W.  Spratt  against  the  c 
Jacksonville.  Defendant  had  judgmeni 
plaintiff  appeals.  Affirmed. 

A.  W.  Cockrell  &  Son,  for  appellant  1 
en  B.  Foster,  for  appellee. 

LIDDON,  J.  Appellant  filed  his  petit 
the  circuit  court  praying  that  certain  i 
ments  for  taxation  of  his  property,  f< 
year  1890  by  the  appellee  be  adjudge 
declared  not  lawfully  made.  The  cou 
nled  the  petition.  The  petition  sets  fortl 
ous  alleged  defects  and  irregularities  i 
assessment  made  by  the  city.  The  i 
ments  complained  of  were  legalised  am 
firmed  by  the  act  of  1891  (chapter  4039, 
Fla.). 

The  brief  of  counsel  for  appellant  pr 
but  one  point  for  our  consideration,  c 
one  reason  why  it  Is  claimed  that  the  i 
ments  In  question  are  void,  and  Incapa 
being  validated  by  the  act  referred  to. 
claimed  by  appellant  and  admitted  t 
pellee,  that  the  act  of  1889  (chapter 
Laws  Fla.),  under  which  the  assessme 
question  were  made,  does  not  express!; 
vide  "for  a  uniform  and  equal  rate  of 
tion,"  nor  prescribe  "such  regulations  as 
secure  a  just  valuation  of  property"  for 
tion.  The  act  in  question  is  a  special  i 
reference  to  the  city  of  Jacksonville,  ai 
portion  providing  for  assessments  of 
{  erty  for  taxation  has  reference  only  t 
taxation.  The  eleventh  section  of  thl 
which  is  an  amendment  of  a  prior  act 
vides  that  "all  property  which  Is  subj 
state  taxes  shall  be  assessed  and  list* 
taxation,  alphabetically  for  the  entire 
without  reference  to  wards.  The  asses 
shall  be  made  by  the  comptroller  and  1 
sistants,  and  the  valuation  of  real  ant 
sonal  property  shall  be  subject  to  be  inc 
or  diminished  by  the  council  under  regul 
to  be  made  by  ordinance."  It  is  not  co 
ed  that  the  taxation  sought  to  be  lmpoa 
on  the  appellant's  property  Is  not  as  i 
ter  of  fact  based  upon  "a  uniform  and 
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rate,"  and  In  pursuance  of  "regulations" 
which  "secure  a  just  valuation  of  property," 
but  objection  is  made  that  the  "uniform  and 
equal  rate"  la  provided  and  the-  regulations 
securing  "a  just  valuation"  are  prescribed  by 
ordinance  of  the  city  council,  instead  of  by 
an  act  of  the  state  legislature.  The  act  last 
mentioned,  which  leaves  the  fixing  of  the 
rate  and  the  regulations  for  valuation  of  the 
property  to  the  city  ordinances,  is  asserted  to 
be  in  conflict  with  section  1  of  article  9  of 
the  constitution  of  the  state,  and  that  there 
is  no  power  under  such  constitution  to  pro- 
vide a  rate  j)t  taxation  or  regulations  for  valu- 
ation of  property  except  in  the  legislature 
of  the  state,  and  that  such  power  cannot  be 
delegated  to  a  city  council.  It  is  not  con- 
tended that  the  legislature  cannot  validate  all 
irregular  or  illegal  assessments,  where  there 
is  no  constitutional  obstacle  to  such  action. 
The  section  of  the  constitution  alluded  to  is  as 
follows:  "The  legislature  shall  provide  for  a 
uniform  and  equal  rate  of  taxation,  and  shall 
prescribe  such  regulations  as  shall  secure 
a  just  valuation  of  all  property,  both  real  and 
personal,  excepting  such  property  as  may  be 
exempted  by  law  for  municipal,  educational, 
literary,  scientific,  religious  or  charitable  pur- 
poses." The  question  for  our  solution  is 
whether  the  quoted  section  of  the  constitution 
is  applicable  only  to  taxation  for  state  pur- 
poses, or  whether  it  is  applicable  to  municipal 
taxation.  The  position  assumed  by  appel- 
lant practically  amounts  to  the  proposition 
that  the  legislature  cannot  authorize  cities 
and  towns  to  assess  and  impose  taxes  for  mu- 
nicipal purposes,  except  under  specific  provi- 
sions made  by  the  legislature,  providing  for 
a  uniform  and  equal  rate  of  taxation,  and 
regulations  prescribed  by  the  legislature  se- 
miring a  just  valuation  of  all  property  subject 
to  such  municipal  taxation.  Upon  reading  the 
whole  article  of  the  constitution  in  which 
the  quoted  section  to  found,  we  are  of  the 
opinion  that  such  section  has  reference  only 
to  state  taxation  or  for  state  purposes.  The 
portion  of  the  fifth  section  of  the  same  ar- 
ticle, which  provides  for  municipal  taxation, 
reads  as  follows:  "Sec.  5.  The  legislature 
shall  authorise  the  several  counties  and  in- 
corporated cities  or  towns  in  the  state  to  as- 
sess and  impose  taxes  for  county  and  mu- 
nicipal purposes,  and  for  no  other  purposes, 
and  all  property  shall  be  taxed  upon  the  prin- 
ciples established  for  state  taxation.  But  the 
cities  and  Incorporated  towns  shall  make 
their  own  assessments  for  municipal  pur- 
poses upon  the  property  within  their  lim- 
its." We  know  that  it  has  been  said  that 
all  authority  upon  the  subject  of  taxation, 
except  &a  restricted  by  the  constitution,  Is 
rested  in  the  legislative  department  of  the 
state,  and  that  the  levying  of  taxes  by  the  au- 
thorities of  a  county,  city,  or  town  for  their 
support  la  as  much  an  exercise  of  the  tax- 
ing power  as  when  levied  directly  by  the 
state  for  its  support.  The  state  acts  by  the 
municipal  governments,  and  their  acts  in 


levying  taxes  are  as  much  the  acts  of  the 
state  as  if  the  state  acted  by  its  own  officers. 
Mayor,  etc.,  v.  Stonewall  Ins.  Co.,  53  Ala.  570. 
text,  582.  The  proposition  announced  by  the 
Alabama  court  may  be  correct  upon  general 
principles,  but  our  constitution,  we  think, 
makes  a  clear  distinction  between  state  and 
municipal  taxation.  Or,  admitting  that  all 
taxation  is  imposed  by  the  state,  that  im- 
posed for  state  purposes  is  state  taxation, 
aud  that  imposed  by  the  state,  through  mu- 
nicipal authorities,  for  municipal  purposes, 
is  municipal  taxation,  and  the  constitution 
recognizes  a  distinction  between  the  two 
classes  of  taxation.  If  there  is  no  difference 
between  them,  why  should  the  framers  of 
the  constitution  have  provided  in  section  5, 
supra,  that  in  the  exercise  of  the  power  of 
taxation  which  might  be  conferred  upon  mu- 
nicipal corporations  by  the  legislature  "all 
property  shall  be  taxed  upon  the  principles 
established  for  state  taxation."  In  our  opin- 
ion, "the  principles  established  for  state  tax- 
ation," referred  to  in  this  section,  are  those 
of  uniformity,  equality,  and  a  just  valuation 
of  all  taxable  property  as  "established"  in 
section  1  of  the  same  article,  quoted  above. 
This  view  is  made  clearer  by  reference  to 
the  latter  clause  of  the  quoted  portion  of  the 
same  section:  "But  the  cities  and  Incor- 
porated towns  shall  make  their  own  assess- 
ments for  municipal  purposes  upon  the  prop- 
erty within  their  limits."  Undoubtedly,  if  it 
could  be  shown  that  neither  by  statute  nor 
ordinance  of  the  city  had  any  provision  been 
made  for  "a  uniform  and  equal  rate  of  tax- 
ation," or  for  securing  "a  Just  valuation  of  all 
property"  subject  to  taxation,  then  the  prin- 
ciples established  for  state  taxation,  requiring 
provision  to  be  made  for  uniformity,  equality, 
and  just  valuation,  would  have  been  violated, 
and  the  assessment  would  be  void.  The  re- 
quirements of  the  constitution  as  to  municipal 
taxation  Is  only  that  "all  property  shall  be 
taxed  upon  the  principles  established  for  state 
taxation."  A  principle  is  one  thing,  and  the 
form  or  manner  of  the  practical  application 
of  the  principle  is  another.  So  that  the  great 
principles  are  preserved,  we  see  no  constitu- 
tional objection  to  their  practical  application  in 
one  form  to  state  taxation  and  in  another  form 
to  taxation  for  municipal  purposes.  An  act 
of  the  legislature  may  be  necessary  for  one. 
while  a  city  ordinance  may  be  sufficient  for 
the  other.  It  not  being  shown  that  the  great 
Indispensable  prerequisites  of  uniformity, 
equality,  and  Just  valuation  have  not  been  pro- 
vided for  hi  the  assessments  upon  the  appel- 
lant's property,  we  cannot  see  that  the  con- 
stitution has  been  invaded  by  reason  of  the 
practical  application  of  the  essential  principles 
by  the  city  council,  Instead  of  by  the  legis- 
lature of  the  state.  It  Is  clearly  within  the 
power  of  the  legislature  to  authorize  a  munici- 
pal corporation  to  assess  and  Impose  taxes, 
but  such  power  must  be  exercised  by  such 
corporation  in  such  manner  as  not  to  conflict 
with  constitutional  principles. 
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There  is  no  error  In  the  record.  The  judg- 
ment of  the  circuit  court  is  affirmed. 

MABRY,  O.  J.  (concurring).  The  special 
point  insisted  on  in  this  case  is  that  the  city  of 
Jacksonville  was  not  authorized,  under  section 
11  of  chapter  3963,  Laws  1889,  which  was  an 
amendment  of  section  1  of  the  charter  act  of 
the  city,  passed  in  1887,  to  levy  and  assess  tax- 
es upon  property  of  the  appellant  situated  in 
said  city.  The  amendment  made  in  1889  pro- 
vides that  "all  property  which  is  subject-  to 
state  taxes  shall  be  assessed  and  listed  for 
taxation,  alphabetically  for  the  entire  city, 
without  reference  to  wards.  The  assessment 
shall  be  made  by  the  comptroller  and  his  as- 
sociates, and  the  valuation  of  real  and  personal 
property  shall  be  subject  to  be  Increased  or 
diminished  by  the  council  under  regulations  to 
be  made  by  ordinance.  Privileges  may  be  li- 
censed and  taxed  by  city  ordinances.  The 
council  may  provide  for  licensing  the  keeping 
of  dogs,  and  for  the  destruction  of  dogs,  the 
owner  or  keeper  whereof  shall  not  comply  with 
regulations  prescribed  by  the  council  In  re- 
spect thereto,  and  for  the  punishment  of  per- 
sons violating  ordinances  on  the  subject  All 
the  duties  now  devolving  upon  the  recorder  in 
reference  to  the  levy  and  assessment  of  taxes 
shall  devolve  upon  and  be  performed  by  the 
comptroller." 

The  assessment  in  question  took  place  under 
said  amendment  The  contention  here  for  the 
appellant  is  based  upon  the  view  that  under 
section  1  of  article  9  of  the  constitution  It  was 
the  duty  of  the  legislature  to  prescribe,  in  the 
act  conferring  authority  upon  the  city  to  as- 
sess taxes,  regulations  that  would  secure  a 
just  valuation  of  all  property  as  well  as  a 
uniform  and  equal  rate  of  taxation,  and  it  can- 
not be  left  to  the  municipal  authorities  to  se- 
cure them  by  such  ordinances  as  they  may  or- 
dain. I  believe  that  the  limitations  container 
in  section  1  of  article  9  of  the  constitution,  as 
to  the  uniformity  and  equality  of  the  rate  of 
taxation,  and  the  regulations  to  secure  a  just 
valuation  of  all  property,  apply  to  taxation  for 
county  or  municipal  purposes,  as  well  as  to 
taxation  for  state  purposes.  The  further  lim- 
itations contained  in  the  fifth  section  of  arti- 
cle 9,  confining  taxation  by  counties  or  incor- 
porated municipalities  to  county  or  municipal 
purposes  respectively,  and  that  incorporated  cit- 
ies and  towns  shall  make  their  own  assess- 
ments, do  not  remove,  or  in  any  way  inter- 
fere with,  the  requirement  as  to  uniformity 
and  equality  of  taxation,  and  the  regulations 
to  secure  a  just  valuation  of  property,  con- 
tained in  the  first  section  of  article  9. 

In  the  case  before  us  it  is  not  contended 
here  that  the  assessment  made  by  the  city  of 
Jacksonville  under  ordinances  passed  after  the 
adoption,  in  1889,  of  the  amendment  of  the 
city  charter,  are  not  In  fact  just,  or  were  not 
made  under  regulations  adopted  by  ordinances 
that  in  fact  secure  a  just  valuation  of  all  prop- 
erty subject  to  taxation  In  the  city. 

The  legislature,  in  1891  (chapter  4039),  pass- 


ed an  act  to  legalize  the  assessments  and  levies- 
made  by  the  city  of  Jacksonville  for  the  years 
1887,  1888,  1889,  and  1890.  The  assessments 
in  question  are  embraced  within  those  men- 
tioned in  this  act  The  legislature  could,  of 
course,  authorize  the  assessment  and  levy  of 
taxes  by  the  city,  and  prescribe  the  regula- 
tions as  to  the  uniformity  and  equality  of  taxa- 
tion and  Just  valuation  of  property,  and,  this 
having  been  done  by  the  city  under  ordinances 
passed  after  the  amendment  of  the  charter,  it 
was  competent  for  the  legislature  to  legalize 
such  assessments,  if  any  irregularity  existed  as 
to  the  making  of  them.  The  case  comes,  1 
think,  within  the  principle  of  the  decision  in 
City  of  Jacksonville  v.  Basnett,  20  Fla.  525. 

Without  expressing  an  opinion  as  to  the  suf- 
ficiency of  the  legalization  in  the  amendment 
to  the  charter  to  authorize  the  ordinances  in 
the  first  place,  I  discover  no  defect  in  the  leg- 
islative power  to  ratify  or  legalize  such  as- 
sessments. 


ROSS-MEEHAN  BRAKE-SHOE  FOUNDRY 
CO.  v.  PASCAGOULA  ICE  CO.  et  aL 

(Supreme  Court  of  Mississippi.   May  13,  1895.) 

Assignment  or  Claim— Right  to  Seccritt— 
Pasties. 

1.  Where  goods  are  conditionally  sold  on 
assignment  of  the  claim  for  the  price,  the  se- 
curity follows  the  debt. 

2.  Where  a  corporation  sells  machinery 
conditionally,  taking  a  deed  of  trust  on  lands 
and  the  machinery  to  secure  the  price,  and  as- 
signs the  debt,  on  a  bill  to  enforce  the  lien  it 
should  be  made  a  defendant. 

Appeal  from  chancery  court,  Jackson  coun- 
ty; W.  T.  Houston,  Chancellor. 

Action  by  the  Ross-Meehan  Brake-Shoe 
Foundry  Company  against  the  Pascagoula 
Ice  Company  and  others.  Bill  dismissed,  and 
plaintiff  appeals.  Reversed. 

Bra  me  &  Alexander,  for  appellant  O.  B. 
Sansum  and  B.  J.  Bowers,  for  appellees. 

COOPER,  C.  J.  Nothing  is  presented  by 
this  appeal  except  the  question  whether,  on 
the  facts  stated  by  the  complainant,  the  cause 
is  one  of  equitable  jurisdiction.  The  facts 
are  that  the  Southern  Ice-Machine  Company 
sold  to  the  Pascagoula  Ice  Company  an  ice 
machine,  under  a  contract  by  which  it  was 
provided  that  the  machine  was  to  be  erected 
and  put  in  operation  by  the  seller,  In  a  house 
to  be  built  by  the  purchaser,  In  the  town  of 
Scranton.  The  machine  was  to  be  paid  for 
partly  in  cash  and  partly  In  installments  of  6 
and  12  months.  The  contract  contained  provi- 
sions as  follows:  "It  is  further  agreed  upon 
between  the  parties  hereto  that  upon  the  erec- 
tion of  said  buildings  by  said  party  of  the 
second  part,  and  execution  of  said  machine 
by  the  party  of  the  first  part,  and  before  and 
after  it  Is  in  complete  running  order,  the  par- 
ty of  the  first  part  shall  be  the  sole  owners; 
and  the  machinery  so  erected  and  in  running 
order  shall  be  the  property  and  the  title  of  the 
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party  of  the  first  part;  and  the  party  of  the 
second  part  agrees  to  execute  a  deed  of  trust 
•on  all  their  lands,  buildings,  and  machinery 
owned  by  them  to  the  party  of  the  first  part, 
or  such  personal  security  as  is  acceptable  to 
the  party  of  the  first  part,  to  secure  the  pay- 
ment of  the  notes  given  as  above.  *  •  • 
The  parties  of  the  second  part  further  agree 
to  keep  machinery  and  buildings  insured  in 
favor  of  the  said  Southern  Ice-Machine  Com- 
pany, to  the  amount  as  their  interest  may  re- 
quire. •  *  •  It  is  understood  and  agreed 
that  if,  when  the  machine  is  complete  and 
running,  the  parties  of  the  second  part  prefer 
giving  their  60-days  note  for  the  second  pay- 
ment in  lieu  of  cash,  then  the  party  of  the 
first  part  agrees  to  accept  said  note,  same  be- 
ing secured  as  the  others  mentioned."  After 
the  machine  had  been  constructed,  there  was 
some  controversy  between  the  parties  relative 
to  the  capability  and  sufficiency  thereof,  all 
of  which  resulted  finally  In  the  execution  by 
the  defendant  company  to  the  Southern  Ice- 
Machine  Company  of  the  following  note: 
"Scranton,  Miss.,  May  4th,  1892.  8  months 
And  20  days  after  date,  for  value  received, 
we  promise  to  pay  to  the  orders  of  So.  Ice- 
Machine  Co.  $3,450  (thirty-four  hundred  and 
fifty  dollars),  with  Interest  at  the  rate  of  8 
per  cent  per  annum,  at  the  banking  rooms  of 
British  American  Trust  Company,  in  Scran- 
ton, Miss.  Secured  by  vendor's  lien  on  ma- 
chinery of  Pascagoula  Ice  Co.,  of  Scranton, 
Miss."  This  note  the  Southern  Ice-Machine 
■Company  indorsed  for  value  to  the  appellant, 
who  exhibited  its  bill  in  equity  In  the  chan- 
cery court  of  Jackson  county  against  the  Pas- 
cagoula Ice  Company,  and  against  L.  T.  Bell, 
its  president,  and  against  one  B.  J.  Jane  (who 
had  sold  to  the  Pascagoula  Ice  Company  the 
land  on  which  the  machine  was  erected,  and 
had  a  vendor's  lien  thereon),  seeking  to  sub- 
ject the  machine  and  the  building  in  which  it 
stands,  and  the  land,  to  the  payment  of  the 
note  given  as  aforesaid.  The  bill  avers  that 
the  complainant  owned  by  transfer  and  as- 
signment both  the  note  and  the  contract  un- 
■der  which  the  machine  was  sold,  and  was  en- 
titled to  have  the  machine  subjected,  because 
the  Southern  Ice  Company  had  retained  title 
thereto,  which  title  it  had  assigned  to  the 
plaintiff.  The  complainant  further  claimed, 
that  It  was  entitled  to  have  a  specific  perform- 
ance of  the  agreements  made  by  the  Pas- 
cagoula Ice  Company,  with  the  Southern  Ice 
Company  to  execute  a  mortgage  on  the  ma- 
chinery, buildings,  and  land  to  secure  the  pay- 
ment of  the  note,  and  to  keep  the  property 
insured  for  the  protection  of  the  debt.  The 
defendant  company  admitted,  by  its  answer, 
that  the  complainant  was  the  assignee  of  the 
note  and  contract,  and  much  testimony  was 
taken  by  the  parties  respectively  to  prove  and 
■disprove  (1)  a  failure  of  consideration  to  the 
■extent  of  the  amount  of  the  note  sued  on, 
because  of  defects  in  the  machine;  (2)  ac- 
■cord  and  satisfaction  for  all  claims  for  defects 
•of  machine;  (3)  a  waiver  by  the  Southern  Ice 


Company  of  all  securities  retained  or  stipulat- 
ed for  by  the  contract.  The  cause  was  set 
for  final  hearing,  and,  while  being  heard,  the 
defendant  company  asked  leave  to  amend  Its 
answer  by  striking  therefrom  the  admission 
that  the  complainant  was  the  assignee  of  the 
contract  between  the  Southern  Ice  Company 
and  Itself,  and  to  substitute  therefor  a  denial 
of  that  averment  contained  in  the  bill.  This 
the  court  permitted  to  be  done,  and,  the 
amendment  having  been  made,  the  defendant 
moved  the  court  to  dismiss  the  bill  for  the 
want  of  proper  parties  defendant.  This  mo- 
tion the  court  sustained.  The  complainant 
finding  itself  thus  inched  out  of  court,  asked 
leave  of  the  court  to  amend  its  bill  by  mak- 
ing the  Southern  Ice  Company  a  defendant. 
This  motion  the  court  denied  upon  the 
ground  that  the  cause  of  action  of  complain- 
ant was  in  its  nature  legal,  and  that  a  court 
of  chancery  would  have  Jurisdiction  were  all 
the  parties  in  interest  parties  to  the  suit.  The 
complainant  appeals,  and  averring  that  It  was 
put  out  of  court  for  one  reason  and  kept  out 
for  another,  assigns  for  error  the  action  of 
the  court  in  dismissing  the  bill,  in  refusing 
leave  to  amend,  and  In  not  granting  relief  on 
the  bill  as  framed. 

The  right  of  the  seller  of  personal  property 
to  make  a  conditional  sale  thereof,  reserving 
title  until  payment  of  the  purchase  price,  is  too 
firmly  settled  in  this  state  to  admit  of  contro- 
versy. Duke  v.  Shack  lef  or  d,  56  Miss.  552; 
Burnley  v.  Tufts,  66  Miss.  48,  5  South.  627. 
But  the  reservation  of  the  title  Is  but  as  se- 
curity for  the  purchase  price,  and,  If  the 
property  Is  recovered  by  the  seller,  he  must 
deal  with  It  as  security,  and  with  reference 
to  the  equitable  rights  of  the  purchaser. 
Duke  v.  Shackleford,  supra;  Dedrlck  v. 
Wolfe,  68  Miss.  500,  9  South.  350;  McPher- 
son  v.  Lumber  Co.,  70  Miss.  649,  12  South. 
857;  Tufts  v.  Stone,  70  Miss.  54,  11  South, 
792.  Being  but  a  security  for  the  payment  of 
money,  the  benefit  thereof  follows  the  debt, 
when  assigned,  as  an  Incident  thereof.  K  Bus- 
ier v.  Ford,  47  Miss.  289;  Kerr  v.  Moore,  54 
Miss.  286;  Taylor  v.  Nelson,  Id.  524.  The  Ju- 
risdiction of  chancery  to  enforce  convention- 
al liens  Is  too  well  recognized  to  require  argu- 
ment or  the  citation  of  authorities.  Indeed, 
in  Richardson  v.  Warwick,  7  How.  (Miss.) 
181,  it  was  earnestly  insisted  by  eminent 
counsel  that  a  statute  conferring  upon -a  com- 
mon-law court  Jurisdiction  to  enforce  a  stat- 
utory lien  was  unconstitutional,  in  that  it 
vested  that  court  with  a  part  of  the  exclusive 
jurisdiction  of  equity.  It  was,  however,  de- 
cided, that,  while  the  jurisdiction  in  equity 
existed,  It  was  not  exclusive  but  concurrent. 
We  need  not  now  decide  whether  the  assignor 
of  the  note  is  a  necessary  party  to  a  pro- 
ceeding by  the  assignee  to  foreclose  the  lien 
In  equity.  The  general  rule  is  that  the  holder 
of  the  legal  title  to  property  sought  to  be 
reached  should  be  made  a  defendant  to  the 
bill,  but  the  rule  is  more  particularly  appli- 
cable when  the  subject-matter  is  land.  In  this 


Digitized  by  Google 


SOUTHERN  REPORTER,  VoL  18. 


C 


case  the  contract  by  which  the  title  was  re-  : 
served  contains  stipulations  obligatory  on  the 
Southern  Ice  Company,  and,  in  order  that 
a  complete  settlement  of  all  matters  Involved 
may  be  made,  It  is  proper  that  that  company 
or  its  representatives  should  be  joined  as  a 
defendant.  The  decree  is  reversed,  the  cause 
remanded,  and  leave  given  complainant  to 
amend  Its  bill  as  asked. 


When  this  case  was  considered  and  decid- 
ed, Hon.  J.  A.  P.  CAMPBELL,  Special  Judge, 
presided  in  place  of  WOODS,  J.,  absent  be- 
cause of  sickness. 


NIXON  v.  JULIAN. 
(Supreme  Court  of  Mississippi.  May  6,  189C.) 


Calhoon  &  Green,  for  appellant  W.  A 
White,  for  appellee. 


Labor  Canning  Company  was  never  inc 
rated,  but  that  cross  complainant  purcl 
the  land  from  the  persons  composing 
company,  and  paid  to  them  the  amount 
had  paid  to  Nixon,  and  assumed  to  pay, 
afterwards  did  pay,  to  Nixon,  the  balance 
to  her  by  the  said  parties,  whereupon  she 
veyed,  by  quitclaim  deed,  the  land.  Ttu 
the  time  he  bought  and  paid  for  said  lan< 
was  ignorant  of  the  existence  of  the  mon 
sought  to  be  foreclosed.  The  cross  comi 
ant  offered  to  pay  into  court  any  sum 
might  be  found  due  to  the  complainant, 
asked  that  as  to  the  sum  so  found  due, 
to  be  paid  by  him,  he  might  be  subs 
ed  and  subrogated  to  the  rights  of  the 
plainant  against  his  codefendant,  Nixon, 
his  cross  bill  the  cross  complainant  file* 
exhibits:  (1)  A  conveyance  of  the  land, 
warranty  of  title,  executed  by  Nixon  tc 
Knights  of  Labor  Canning  Company.  < 
quitclaim  deed  executed  by  her,  conveying 
same  land  to  Julian,  in  which  it  is  rc 
that  she  had  previously  conveyed  the  lai 
the  Knights  of  Labor  Canning  Company 
that  it  then  appeared  that  no  such  com 
had  been  chartered.  After  reciting  the 
atderation  upon  which  the  conveyance  t< 
canning  company  had  been  made,  and 
$100  had  been  paid,  leaving  $200  due  b: 
canning  company,  of  which  sum  Julian 
then  paid  $100,  the  deed  continued  in 
words:  "Now,  for  said  sum  above  stat 
hereby  release  and  quitclaim  unto  E.  C 
lian,  and  to  his  heirs .  forever,  the  forej 
described  piece  of  land,— all  the  In  ten 
have  In  same,— without  warranty  of  t 
By  her  answer  to  the  cross  bill,  Nixon 
"She  admits  that  on  the  13th  day  of 
tober,  1887,  she  conveyed  the  land  ment 
in  the  bill,  by  warranty  deed,  to  the  Kn 
of  Labor  Canning  Company,  for  the 
of  four  hundred  dollars.  Two  hundred 
lars  were  paid,  and  the  balance  secure 
note.  She  was  informed  that  there  wi 
such  company,  and  the  deed  was  voi< 
that  reason.  She  does  not  know,  of  her 
knowledge,  from  whom  Julian  purcl: 
but  -denies  that  he  got  any  title.  Sh< 
mits  that  Julian  paid  the  amount  due, 
interest,  to  her,  and  that  she  made  to 
a  quitclaim  deed  to  the  same  laud,  as  sto 
The  cause  was  set  down  for  hearing  on  j 
ings  and  exhibits.  Julian  had  paid  into 
the  sum  due  on  the  note,  and  interest, 
costs  of  court.  The  chancellor  decreed 
the  complainant  should  be  paid  out  o: 
sum  in  court  so  deposited  by  Julian,  and 
Julian  should  be  subrogated  to  the  rig 
complainant,  as  against  Nixon,  and,  oi 
cross  bill  of  Julian,  rendered  a  persons 
cree  against  her.  From  that  decree  ah 
peals. 

The  averment  of  the  cross  compla 
that  he  had  purchased  the  land  from  the 
sons  Interested  In  the  Knights  of  I 
Canning  Company  is  not  denied  by  th 
swer  of  the  appellant,  and  Is,  undei 


COOPER,  O.  J.  On  the  30th  day  of  March, 
1877,  the  appellant  was  the  owner  of  the  land 
described  in  the  pleadings,  and  on  that  day 
mortgaged  it  to  one  Beard  to  secure  the  pay- 
ment of  a  note  for  $200,  executed  by  her  on 
that  day  to  him.  The  mortgage  was  duly  exe- 
cuted. Beard  assigned  the  note  to  Seal,  who 
exhibited  his  bill  in  the  cause  against  the  ap- 
pellant, Nixon,  the  mortgagor,  and  against  the 
appellee,  who,  the  bill  states,  claims  some  inter- 
est In  the  land.  The  prayer  of  the  bill  is  that 
the  mortgagor  may  be  decreed  to  pay  the 
amount  due  on  the  note,  and,  in  default  there- 
of, that  the  land  may  be  sold  therefor.  Julian 
answered  the  bill,  and  made  his  answer  a 
cross  bill  against  the  complainant  and  his  co- 
defendant,  Nixon.  By  his  cross  bill  he  char- 
ged: That,  after  the  execution  of  the  mort-  I 
gage,  Nixon  sold  the  land  to  an  organized  but 
unincorporated  company,  known  as  the  Knights 
of  Labor  Canning  Company,  and  executed  to 
said  company  a  warranty  deed.  The  consid- 
eration of  this  conveyance  was  the  sum  of 
$400,  of  which  sum  the  company  paid  to  Nix- 
on $200,  and,  for  the  balance,  executed  a  note 
payable  12  months  after  date,  with  interest  at 
8  per  cent  per  annum.    That  the  Knights  of 


Subrogation— Whbn  Allowed. 

An  owner  of  mortgaged  land  conveyed 
it,  by  warranty  deed,  to  an  unincorporated  com- 
pany. J.  purchased  the  same  of  the  company, 
taking  a  quitclaim  deed  from  the  mortgagor, 
and  paying  the  balance  of  the  price  to  her. 
Held,  on  foreclosure  of  the  mortgage,  and  pay- 
ment of  the  same  by  J.,  that  he  was  subrogated 
to  the  claim  of  the  mortgagee  against  the  mort- 
gagor. 

Appeal  from  chancery  court,  Harrison  coun- 
ty; W.  T.  Houston,  Chancellor. 

Bill  by  one  Seal  against  R.  L.  M.  Nixon 
and  E.  C.  Julian,  to  foreclose  a  mortgage. 
Julian  filed  a  cross  bill,  and  on  the  cross  bill 
a  personal  decree  was  rendered  against  Nixon, 
who  appealed.  Affirmed. 
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statute,  to  be  taken  as  admitted.  Reynolds 
v.  Nelson,  41  Miss.  S3;  McAllister  v.  Clopton, 
51  Miss.  259;*  Mead  v.  Day,  54  Miss.  58. 

Counsel  for  appellant  contend  that  the  ap- 
pellee was  a  purchaser  from  the  appellant, 
and,  having  accepted  from  her  a  quitclaim 
deed,  secured  only  such  right  and  estate  as 
the  appellant  then  had  in  the  land,  and,  since 
the  land  was  then  bound  by  the  recorded 
mortgage,  he  acquired  nothing  except  the 
equity  of  redemption,  and  not  having  pro- 
tected himself  by  requiring  a  deed  with  cov- 
enants of  warranty,  either  from  the  Knights 
of  Labor  Canning  Company,  or  from  appel- 
lant, is  without  right  to  relief.  The  vice 
of  this  contention  is  in  the  false  premises  on 
which  it  rests.  Julian  did  not  buy  the  land 
from  Nixon,  but  from  those  to  whom  she 
had  conveyed  it  by  deed  with  covenants  of 
warranty.  She  was  his  grantor,  but  not  his 
vendor.  As  between  himself  and  those  to 
whom  she  sold  the  land,  the  debt  evidenced 
by  the  note  here  sued  on  was  indisputably 
her  debt;  and  if  they  had  paid  it  either 
voluntarily  or  under  coercion,  there  could  be 
no  question  of  their  right  at  law,  or  by 
bill  in  chancery.  Klrpatrlck  v.  Miller,  50 
Miss.  521;  Dyer  v.  Prltton,  53  Miss.  270. 
By  what  magic  this  debt  ceased  to  be  hers, 
what  discharged  her  from  the  legal  and 
equitable  obligation  to  pay  it  In  exonera- 
tion of  the  land,  is  not  suggested.  But  it  is 
argued  that  the  appellee  does  not  occupy 
such  relation  to  the  land  as  to  entitle  him  to 
invoke  the  aid  of  the  law  to  compel  her  to 
pay  it.  If  Seal,  the  holder  of  the  note,  had  as- 
signed it  to  Julian  in  consideration  of  the 
payment  to  him  of  the  money  it  secured,  and 
Julian  had  sued  at  law  on  the  note,  It  Is 
evident  that  he  would  have  been  entitled  to 
recover;  and  this  would  have  been  because 
the  debt  was  her  debt,  and,  as  between  her- 
self and  the  owner  of  the  land,  she  was  the 
principal,  and  he  the  surety,  by  reason  of  the 
charge  resting  on  his  property.  The  circum- 
stances are  such  as  appeal  strongly  to  a 
court  of  equity  for  relief,  and,  having  all  the 
parties  before  It,  the  court  very  properly 
granted  full  relief,  by  administering  the  sal- 
utary remedy  of  subrogation.  That  the  ap- 
pellee had  not  secured  a  technical  assign- 
ment of  the  covenant  of  warranty  contained 
In  appellant's  conveyance  to  the  Knights  of 
Labor  Canning  Company  1s  not  material. 
Subrogation  has  been  allowed  to  one  hold- 
ing an  invalid  or  verbal  contract  for  the  con- 
veyance of  the  land  he  has  freed  from  in- 
cumbrance. Sheld.  Subr.  §  361;  Ohamplin 
v.  Williams,  9  Pa.  St  341;  Stewart  v.  Fel- 
lows, 128  111.  480,  20  N.  B.  657;  Dillow  v. 
WarfeL  71  Iowa,  106,  32  N.  W.  194.  The 
land  is  the  property  of  the  appellee.  The 
debt  Is  the  debt  of  appellant.  To  protect 
his  land,  appellee  Is  bound  to  pay  appellant's 
debt,  and  under  these  circumstances  a  court 
of  equity  will  work  out  Justice  by  adminis- 
tering the  equitable  relief  of  subrogation. 
Affirmed. 


DHLER  et  al.  v.  ADAMS. 

(Supreme  Court  of  Mississippi.    March  2, 
1895.) 

Fraudulent  Cojcveyaxcks  —  Evidence  —  Cred- 
itors' Bill. 

1.  In  an  action  by  a  judgment  creditor  to 
subject  land  in  M.,  the  beneficial  interest  in 
which  was  alleged  to  be  in  his  judgment  debt- 
or, to  the  satisfaction  of  the  judgment,  evi- 
dence tending  to  show  fraud  of  the  debtor  in 
transfers  of  land  in  P.  and  V.  is  incompetent, 
though  such  evidence  was  designed  to  show 
that  the  transfers  in  P.  and  V.  were  prelim- 
inary to  the  alleged  fraud  in  the  transaction 
in  M. 

2.  In  an  action  to  subject  land,  the  legal 
title  of  which  was  in  H.,  to  the  satisfaction  of 
a  judgment  recovered  by  plaintiff  against  U., 
the  evidence  tended  to  show  that  H.  held  the 
title  only  as  security  for  a  debt  owed  him  by 
U.;  that  U.  conducted  the  negotiations  for 
the  transfer  of  the  land  to  H.;  and  that  U.  oc- 
cupied it,  managed  it,  had  it  assessed  in  his  own 
name,  and  paid  the  taxes  thereon.  Held,  that 
the  land  should  be  sold,  and  the  proceeds  ap- 
plied first  to  the  satisfaction  of  U.'s  claim,  and 
the  balance  to  the  payment  of  plaintiff's  judg- 
ment 

Appeal  from  chancery  court,  Madison  coun- 
ty; H.  O.  Conn,  Chancellor. 

Bill  .by  William  F.  Adams  against  a  L. 
Uhler  and  Edward  I.  Hunt  to  subject  cer- 
tain lands,  the  legal  title  of  which  was  in 
said  Hunt  to  the  payment  of  a  debt  due 
plaintiff  by  said  Uhler.  Judgment  for  plain- 
tiff.  Defendants  appeal.  Reversed. 

F.  B.  Pratt  for  appellants.  Nugent  &  Mc- 
Willie,  for  appellee. 

WOODS,  J.  The  appellee  exhibited  his 
bill  in  the  chancery  court  of  Madison'  county 
to  subject  certain  lands  in  that  county,  the 
legal  title  of  which  is  in  the  appellant  Ed- 
ward L  Hunt  to  the  payment  of  a  debt  due 
to  him  by  the  appellant  Uhler.  The  bill 
states  that  the  complainant,  has  recovered 
judgment  against  Uhler  in  the  state  of  Penn- 
sylvania, In  the  year  1885,  for  about  $13,000, 
and  on  this  judgment  another  judgment  in 
the  year  1898  for  about  $20,000,  which  remains 
wholly  due  and  unpaid;  that  in  the  year 
1885  the  lands  sought  to  be  subjected  were 
owned  by  one  Hite,  who,  on  the  24th  day  of 
October  of  that  year,  executed  a  mortgage 
thereon  to  secure  the  payment  of  his  bond 
of  that  date  for  the  sum  of  $15,000,  payable 
to  James  P.  Brinton;  that  in  January,  1887, 
Hite  conveyed  the  lands  to  one  Tinlow,  sub- 
ject to  the  mortgage  to  Brinton;  that  In  Au- 
gust 1888,  a  bill  was  exhibited  in  the  chan- 
cery court  of  Madison  county  by  B.  F. 
Thrackenfall,  and  Edward  I.  Hunt,  trustees, 
etc.,  against  Hite  and  Tinlow,  to  foreclose 
the  Brinton  mortgage.  In  the  bill  in  that 
cause  the  complainants  claimed  to  be  the 
assignees  of  the  bond  executed  by  Hite  to 
Brinton.  A  decree  was  made  in  said  cause 
directing  the  land  to  be  sold,  unless  the  mort- 
gage debt  should  be  paid  within  a  fixed  time. 
Under  this  decree  the  lands  were  sold,  and 
bought  In  by  Edward  I.  Hunt  at  the  sum  of 
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$7,600,  which  was  not  paid  In  cash,  bnt  cred- 
ited in  the  decree.  Complainant,  having  thus 
traced  the  title  of  the  land  to  Hunt,  charges 
that  since  the  conveyance  to  Hunt  the  "de- 
fendant Uhler  has  been  in  possession  of  said 
lands,  residing  on  and  exercising  over  them 
all  the  acts  of  dominion  and  absolute  owner- 
ship possible  in  any  case;  that  he  has  al- 
ways spoken  of  them  as  his,  has  them  as- 
sessed In  his  name,  and  has  on  divers  and 
sundry  occasions  endeavored  to  negotiate  the 
sale  thereof,  or  to  exchange  them  for  other 
lands,  as  of  his  due  right;  that  said  de- 
fendant Thrackenfall  was  Uhler's  attorney  in 
the  suit  in  Pennsylvania  wherein  plaintiff 
recovered  the  judgment  aforesaid,  and  the 
defendant  Edward  I.  Hunt  is  his  brother-in- 
law,  and  wholly  under  his  influence.  Com- 
plainant believes,  and,  so  believing,  states 
and  charges,  that  the  said  foreclosure  suit 
was  instituted  at  the  instance  and  for  the 
benefit  of  the  said  Uhler,  and  its  course  con- 
trolled by  him;  that  he  was  in  great  part, 
if  not  wholly,  the  beneficial  owner  of  said 
mortgage  foreclosed  therein;  that  he  was  the 
real  purchaser  of  the  lands  at  said  sale,  the 
said  Hunt  being  a  mere  figurehead,  and  that 
the  said  foreclosure  and  investiture  •  of  the 
legal  title  to  said  property  in  said  Hunt  were 
but  parts  of  a  scheme  devised  and  carried 
into  execution  by  the  said  Uhler  to  hinder, 
delay,  and  defraud  his  creditors,  and  par- 
ticularly this  complainant.  On  the  1st  da; 
of  December,  1888,  a  deed  of  conveyance 
from  Tinlow  to  Hunt  was  filed  for  record  in 
the  chancery  court  of  Madison  county,  but 
was  withdrawn  without  being  recorded,  as 
will  appear  by  reference  to  the  proper  index 
in  said  county.  Said  Tinlow  owned  no  other 
land,  and  complainant  believes,  and,  so  be- 
lieving, charges,  that  this  was  a  conveyance 
of  the  lands  in  controversy  to  said  Hunt  for 
the  benefit  of  said  Uhler,  and  was  intended 
for  him,  the  title  being  placed  in  said  Hunt, 
by  the  procurement  of  Uhler,  to  hinder,  de- 
lay, or  defraud  complainant.  He  further  be- 
lieves, and,  believing,  states,  that  the  said 
deed,  as  well  as  said  assignment,  was  with- 
drawn by  said  defendants,,  or  some  one  of 
them,  in  order  to  cover  up  and  conceal  the 
facts  of  the  transaction  from  the  creditors  of 
said  Uhler,  and  he  prays  that  the  defendants 
be  required  to  produce  and  file  with  their  an- 
swers both  of  said  instruments."  The  prayer 
of  the  bill  is  to  have  "the  said  transactions 
above  complained  of  decreed  to  be  a  device 
on  the  part  of  the  said  Uhler  to  hinder,  de- 
lay, and  defraud  complainant,  and  that  said 
property  be  condemned,  and  sold  as  the 
property  of  Uhler,  for  the  satisfaction  of 
complainant's  debt,"  and  for  general  relief. 
The  complainant  called  upon  the  defendants 
to  answer,  but  waived  the  oath  thereto,  so 
as  to  deprive  it  of  its  effect  as  evidence. 

The  defendants,  by  their  answers,  denied 
all  fraud,  or  that  Uhler  had  any  interest  in 
the  Brlnton  mortgage,  and  gave  this  history 
of  the  transactions  by  which  they  claim  that 


the  title  of  the  land  was  vested  In  Edward  L 
Hunt:  That  in  the  year  1879  Uhler  bought 
certain  real  estate  at  Uhlersvllle,  Pa.,  and 
put  up  thereon  a  paper  mill,  and  engaged  in 
the  manufacture  of  manilla  paper,  having  at 
that  time  considerable  means.  The  business 
was  unprofitable,  and  he  not  only  lost  his 
ready  money,  but  also  mortgaged  his  real  es- 
tate to  the  extent  of  $10,000.  In  addition  to 
this  debt,  he  also  owed  his  sister,  Anna  M. 
Hunt,  $2,000,  borrowed  from  her  in  April, 
1883,  and  interest  thereon,  and  to  Edward  L 
Hunt,  $1,621.  In  September,  1885,  he  nego- 
tiated an  exchange  of  the  property  at  Uhlers- 
vllle with  Messrs.  Moore  and  Janney  for  a 
farm  located  near  Leesburg,  Va.  The  ex- 
change was  to  be  an  even  one,  and  Moore 
and  Janney  assumed  the  payment  of  the 
mortgage  resting  on  the  Uhlersvllle  property. 
Uhler  borrowed  from  his  sister,  Anna  M. 
Hunt,  another  $2,000,  which  he  paid  to  Moore 
and  Janney,  and  executed  a  deed  of  trust 
upon  the  Leesburg  property  to  secure  to  them 
the  remaining  sum  of  $8,000,  and  also  to  se- 
cure Mrs.  Hunt  the  $2,000  by  her  then  loaned 
to  him.  Being  thus  the  owner  of  the  Lees- 
burg property,  he  executed  a  secdhd  deed  of 
trust  thereon,  to  secure  the  payment  of  the 
first  and  other  sum  due  Mrs.  Hunt,  viz.  $2,- 
000  and  Interest,  and  to  secure  the  sum  due 
Edward  L  Hunt,  and  to  secure  the  sum  of 
$600,  due  to  Thrackenfall  for  attorney's  fee 
In  the  litigation  with  Adams.  That  Uhler 
was  not  successful  in  his  management  of  the 
property,  and  was  desirous  of  making  some 
disposition  thereof.  Through  the  instrumen- 
tality of  a  real-estate  agent  (Corson,  who  had 
negotiated  the  exchange  of  the  property  at 
Uhlersvllle  for  the  Leesburg  land)  negotia- 
tions were  opened  up  with  Brlnton,  who  held 
the  mortgage  on  the  land  in  controversy. 
The  result  was  that  Brlnton  agreed  to  ex- 
change bis  mortgage  on  the  Mississippi  lands 
for  the  Leesburg  property,  to  pay  off  the  first 
mortgage  thereon,  by  which  the  debts  of  $8,- 
000  to  Moore  and  Janney  and  of  $2,000  to 
Anna  M.  Hunt  were  secured,  and  also  to  pay 
the  sum  due  to  Thrackenfall  ($600),  which 
was  secured  by  the  second  mortgage,  and  to 
pay  some  taxes  then  due.  But  Uhler  was 
required  to  satisfy  the  second  mortgage  in  so 
far  as  it  secured  the  debts  to  Edward  I.  and 
Anna  M.  Hunt.  Uhler  came  to  Mississippi, 
and  examined  the  property  on  which  the 
Brlnton  mortgage  rested,  and  found  that  Its 
net  income  was  at  that  time  less  than  $200 
per  annum,  but  he  thought  by  proper  atten- 
tion it  might  be  made  to  yield  more;  that  I* 
would  not  bring,  if  sold  at  that  time,  the 
sum  due  to  Edward  I.  and  Anna  M.  Hunt, 
but  that  it  would  be  worth  more  to  them 
than  the  second  mortgage  on  the  Leesburg 
place.  It  was  then  agreed  that  Brlnton  was 
to  assign  the  mortgage  on  the  Mississippi 
lands  to  Thrackenfall  and  Edward  L  Hunt, 
trustees  for  Edward  L  and  Anna  M.  Hunt, 
who  were  to  receive  It  in  absolute  payment 
and  discharge  of  the  debt  due  to  them  by 
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Uhler,  and  to  release  their  security  on  the 
Leesburg  place.  That  this  was  done,  and 
Brinton  paid  to  Moore  and  Janney  the 
amount  due  them,  to  Anna  M.  Hunt  the 
amount  due  her,  which  was  secured  by  the 
first  mortgage,  and  assigned  the  mortgage  as 
had  been  agreed. 

It  Is  Important  here  to  observe  that  the  at- 
tack of  complainant's  bill  is  upon  the  alleged 
fraudulent  transactions  touching  the  Missis- 
sippi lands.  In  substance,  the  charge  of  the 
bill  Is  that,  while  In  form  Hunt  has  an  abso- 
lute conveyance  to  these  lands,  in  fact  he 
holds  it  as  security  for  payment  of  his  debt 
only,  and  that  Uhler  has  the  real  beneficial 
interest  in  the  property.  True  it  is,  com- 
plainant took  evidence  designed  to  show  that 
the  debts  of  E.  I.  Hunt  and  Anna  M.  Hunt 
were  fictitious,  In  whole,  or  in  part,  and  that 
the  dealings  of  Uhler  and  these  parties  in 
Pennsylvania  and  Virginia  were  fraudulent, 
and  were  the  parent  stem  from  which  the 
likewise  alleged  fraudulent  Mississippi  trans- 
action sprang.  True  it  is,  also,  that  the  ap- 
pellants offered  no  evidence  touching  the 
Pennsylvania  and  Virginia  transactions,  as- 
sailed by  appellee's  evidence;  but  these  were 
wholly  outside  the  issue  made  by  the  com- 
plainant's bill,  and  the  appellants  were  not 
required  to  rebut  such  evidence  offered,  to 
sustain  a  contention  not  presented  by  the 
pleading.  The  case  is  thus  one  not  of  injus- 
tice done  by  reason  of  Incompetent  evidence 
introduced  on  trial,  and  not  objected  to  or 
met  by  the  unsuccessful  party,  but  of  suc- 
cessful use  of  evidence  In  a  suit  in  chancery 
wholly  foreign  to  the  Issue  made  by  the  plead- 
ings. When  we  put  out  of  mind  the  com- 
plainant's evidence  designed  to  impeach  the 
good  faith  of  the  appellants  in  their  dealings 
In  Pennsylvania  and  Virginia,  and  confine 
our  attention  to  the  transaction  assailed  by 
the  original  bill,  to  wit,  the  character  of  the 
title  of  Hunt  to  the  Mississippi  lands,  we 
find  ourselves  in  some  doubt.  Conceding,  as 
we  do,  the  genuineness  of  the  debts  of  Uhler 
to  Hunt  and  Anna  M.  Hunt,  and  their  pay- 
ment by  the  assignment  of  the  Brinton  mort- 
gage on  the  Mississippi  lands,  and  their  sub- 
sequent purchase  by  Edward  I.  Hunt,  we 
hesitate  to  declare  unqualifiedly  that  Hunt's 
title  Is  absolute  In  fact,  though  so  In  form.  : 
There  are  some  circumstances  exciting  sus- 
picion that  Uhler  is  the  beneficial  owner,  and 
Hunt  a  mortgagee,  with  a  title  absolute  in 
form,  but  really  a  security  only  for  the  pay- 
ment of  the  debts  intended  to  be  secured  by 
the  assignment  of  the  Brinton  mortgage,  or 
for  the  amount  paid  or  assumed  by  Hunt  at 
the  foreclosure  sale.  Uhler  conducted  and 
carried  through  the  negotiations  and  transac- 
tions which  resulted  in  Hunt's  acquisition  of 
title  at  the  foreclosure  sale  under  the  Brin- 
ton mortgage.  He  examined  and  decided  up- 
on the  value  of  the  Mississippi  lands,  and 
the  expediency  of  the  purchase  of  Brinton's 
mortgage.  He  has  always  had  the  actual  oc- 
cupancy of  the  lands,  and  has  had  them  as- 
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sessed  In  his  own  name,  and  paid  taxes  on 
them  in  his  own  name.  He  has  managed 
them  largely  to  suit  his  own  pleasure,  and  he 
states  In  his  answer  to  the  bill,  which  Is 
adopted  by  his  co-respondents,  that  -it  was 
agreed  between  him  and  Hunt  "that  when 
said  mortgage  debt  should  fall  due,  it  it 
should  then  be  found  that  no  reasonable  sum 
could  be  realized  by  sale,  he  (Hunt)  would 
buy  the  place  for  himself  and  Anna  M.  Hunt, 
and  would  let  respondent  live  on  and  manage 
it  so  long  as  he  could  make  a  living  for  him- 
self, and  get  enough  out  of  it  to  pay  said 
Hunt  a  reasonable  Interest  upon  the  money 
they  had  invested  in  It."  We  repeat,  we  can- 
not affirm  that  Hunt's  title  is  infected  with 
fraud,  and  yet  there  are  some  suspicious  cir- 
cumstances which  leave  not  free  from  doubts 
as  to  whether  this  whole  transaction  relative 
to  H.  Morey's  plantation  was  not  designed 
to  permit  Uhler  to  work  out  Hunt's  and  An 
na  M.  Hunt's  debt,  meanwhile  covering  up 
Uhlef  s  beneficial  Interest  In  lands,  and  so 
hindering  and  delaying  his  other  creditors 
from  subjecting  such  interest  to  the  satisfac- 
tion of  their  demands.  It  1b  a  case  of  suspi 
clous  circumstances,  and  should  be  dealt  with 
as  such,  under  the  flexible  and  variant  rules 
of  equity.  See  Hester  v.  Thomson,  58  Miss. 
108;  Red  field  v.  Hewes,  67  Miss.  479,  6 
South.  776.  The  lands  should  be  subjected 
to  sale  to  pay  the  debtB  of  E.  I.  and  Anna  M. 
Hunt,  and  the  balance,  if  any,  arising  from 
such  sale,  applied  to  complainant's  debt.  An 
account  must  be  taken  to  ascertain  the 
amount  due  Edward  L  and  Anna  M.  Hunt, 
principal  and  •  Interest,  charging  them,  as 
mortgagees  not  In  possession,  with  any  sums 
of  money  actually  received .  by  them,  with 
legal  interest  thereon,  and  a  decree  for  the 
sale  of  the  lands  accordingly,  to  pay  the 
amount  thus  found  'due  by  Uhler  to  Edward 
I.  and  Anna  M.  Hunt  Reversed  and  re- 
manded. 


CHARLES  v.  STATE 

(Supreme  Court  of  Florida.    Oct  22,  1885.) 

bukqlart—  isdictmbst  —  evidencs  of  intent — 
Instructions. 

1.  It  is  not  necessary  in  an  indictment  un- 
der our  statute  for  breaking  and  entering  a 
building  in  the  nighttime  with  intent  to  com- 
mit a  misdemeanor,  by  stealing,  to  allege  that 
the  property  intended  to  be  stolen  was  actually 
in  the  building  at  the  time  of  the  breaking  and 
entry  thereof. 

2.  An  assignment  of  error  is  that  the  court 
erred  in  refusing  to  require  fuller  answers  of  a 
state's  witness  (whose  name  is  given)  to  the 
questions  propounded  by  defendant's  counsel 
on  cross-examination.  Neither  the  assignment 
nor  brief  states  the  questions  upon  which  the 
ruling  was  made,  and  no  page  of  the  record  is 
designated  where  the  ruling  complained  of  can 
be  found.  Under  these  circumstances,  it  is 
not  the  duty  of  the  court  to  search  the  record 
to  ascertain  what  questions  and  answers  and 
rulings  are  intended  to  be  presented  by  the  as- 
signment and  brief. 

3.  The  defense  in  a  criminal  case  charging 
the  defendant  with  breaking  and  entering  a 
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building  with  intent  to  steal  a  mule  was  that 
the  breaking  and  entry  were  made  with  no 
criminal  intent,  but  in  good  faith  to  take  pos- 
session of  the  mnle,  believing  him  to  be  the 
property  of  the  defendant  The  state  read  in 
rebuttal  the  record  of  a  proceeding  in  replevin 
for  the  mnle  In  a  justice  of  the  peace  court,  be- 
gun by  defendant  against  the  person  in  posses- 
sion of  the  animal.  From  this  record  it  ap- 
peared that  the  case  was  dismissed  for  want 
of  prosecution.  The  defendant,  in  his  state- 
ment before  the  jury,  had  given  a  parol  state- 
ment about  the  same  proceeding.  The  record 
was  objected  to  as  being  irrelevant  and  imma- 
terial. Held,  that  the  objection  was  properly 
overruled;  that  evidence  tending  to  prove  a 
voluntary  abandonment  by  the  defendant  of 
his  suit  for  possession  of  the  mule  tended  to 
contradict  his  statement  of  good  faith  and 
honest  belief  that  it  was  his  property. 

4.  Where  a  question  is  involved  in  a  crim- 
inal case  as  to  the  ownership  of  property  which 
the  defendant  is  charged  with  an  intent  to 
steal,  evidence  tending  to  show-  that  a  person  al- 
leged in  the  indictment  to  be  the  owner  of  the 
property,  and  admitted  by  the  defendant  to 
have  formerly  been  the  owner  of  the  same,  was 
induced  to  part  with  the  possession  by  fraudu- 
lent misrepresentations,  and  that  he  would  not 
have  parted  with  the  same  except  for  such 
misrepresentations,  is  admissible  as  tending  to 
show  that  the  mule  still  remained  the  property 
of  the  former  owner,  unless  the  defendant  were 
a  bona  fide  purchaser  for  value,  without  notice 
of  the  fraud. 

5.  The  court  charged  the  jury  as  follows: 
"In  your  efforts  to  come  to  a  correct  verdict, 
you  may  first  consider  whether,  from  the  evi- 
dence, the  building  or  stable  was  the  property 
of  J.  R.  Livingston,  was  broken  and  entered  as 
alleged  in  the  indictment.  If,  from  the  evi- 
dence, you  are  satisfied  that  it  was  closed  on 
the  night  of  the  20th  February,  1895,  and  that 
the  mule  described  in  the  indictment  was  shut 
up  in  said  building,  and  should  find  that  the 
door  of  said  building  was  opened  by  the  de- 
fendant during  that  night,  and.  the  said  build- 
ing was  then  and  there  entered  by  him  without 
the  consent  and  against  the  will  of  J.  R.  Liv- 
ingston, then  the  opening  of  the  said  door  and 
the  entering  of  the  said  building  was  a  break- 
ing and  entering  unlawfully,  within  the  mean- 
ing of  the  law.  And  should  you,  from  the  evi- 
dence, be  further  thus  satisfied  that  the  mule 
described  in  the  indictment  was  of  some  value, 
and  was  then  and  there  the  property  of  J.  R. 
Livingston,  and  that  said  mule  was  then  and 
there,  on  the  night  of  the  20th  February.  1895, 
feloniously  taken  out  of  said  building  by  the 
defendant  with  intent  to  convert  it  to  his  own 
use,  without  the  consent  and  against  the  will 
of  the  said  owner,  you  should  find  the  defend- 
ant guilty."  This  instruction  was  followed  by 
proper  instructions  as  to  reasonable  doubt  of 
the  defendant's  guilt.  Held,  that  this  charge 
was  not  liable  to  mislead  the  jury,  or  give  them 
the  idea  thnt  the  breaking  and  entry  alone,  with- 
out the  criminal  intent,  was  a  violation  of  the 
statute. 

6.  The  court  charged  the  jury,  among  other 
matters,  that  it  was  a  question  for  them  to  de- 
cide whether  "the  defendant  in  good  faith  hon- 
estly believed  the  mule  to  be  his  property,  as 
a  reasonable  and  prudent  man."  This  charge 
was  erroneous.  The  court  should  not  have  lim- 
ited the  defendant  to  such  good  faith  and  hon- 
est belief  as  would  be  entertained  by  a  reason- 
able and  prudent  man.  The  law  deals  only 
with  the  intention,  and  a  man  is  not  to  be  pun- 
ished when  he  has  no  guilty  intention,  and  acts 
In  good  faith  and  with  an  honest,  belief,  al- 
though he  may  not  have  acted  as  a  reasonable 
and  prudent  man  in  having  such  faith  and  be- 
lief; but  the  belief  under  which  he  is  acting 
must  be  really  honest  and  in  good  faith,  and 
not  a  mere  sham  or  pretense. 

(Syllabus  by  the  Court.) 


Error  to  circuit  court,  Columbia  county; 
John  F.  White,  Judge. 

Wiley  Charles,  having  been  convicted  of 
breaking  and  entering  a  building  In  the  night- 
time, and  stealing  therefrom,  brings  error. 
Reversed. 

A.  J.  Henry,  for  plaintiff  in  error.  William 
B.  Lamar,  Atty.  Gen.,  for  the  State. 

LIDDON,  J.  The  plaintiff  in  error  was 
convicted  in  the  circuit  court  of  Columbia 
county  upon  an  indictment  charging  that  he 
"on  20th  day  of  February,  A.  D.  1895,  at  and 
in  the  county,  circuit,  and  state  aforesaid, 
with  force  and  arms,  unlawfully  and  feloni- 
ously did  then  and  there,  in  the  nighttime 
of  said  day,  break  and  enter  a  building  then 
and  there  situate,  to  wit,  a  stable,  the  prop- 
erty of  J.  R.  Livingston,  with  intent  to  com- 
mit a  misdemeanor,  to  wit,  to  take,  steal, 
and  carry  away,  and  convert  to  his  own  use. 
one  dark  bay  mule  then  and  there  being 
found,  of  the  value  of  fifty  dollars,  of  the  per- 
sonal property  of  J.  R.  Livingston,  without 
the  consent  of  the  owner  thereof,  to  wit,  the 
said  J.  R.  Livingston." 

A  motion  to  quash  the  Indictment  upon  the 
grounds,  among  others,  of  vagueness  and  in 
sufficiency,  was  overruled,  and  such  ruling 
is  assigned  as  error.  The  argument  made 
upon  this  point  is  that  the  Indictment  should 
have  specifically  alleged  that  the  mule  was  in 
the  stable  alleged  to  have  been  broken  and 
entered  at  the  time  of  such  breaking  and  en- 
try. The  indictment  was  found  under  sec- 
tion 2438  of  the  Revised  Statutes  of  Florida. 
The  statute  denounces  a  penalty  upon  who- 
ever breaks  and  enters,  or  enters  without 
breaking,  in  the  nighttime  or  in  the  daytime, 
any  building,  etc.,  with  intent  to  commit  a 
misdemeanor.  The  breaking  and  entry  with 
the  criminal  intent  constitute  the  gist  of  the 
offense.  The  Intent  cannot,  however,  be  laid 
in  mere  general  words.  It  is  not  sufficient 
to  say  that  the  defendant  broke  and  entered 
with  intent  to  commit  a  misdemeanor,  but 
the  kind  of  misdemeanor  must  be  specified. 
The  specification  need  not  be  as  minute  as 
would  be  necessary  in  an  indictment  for  the 
commission  of  the  misdemeanor.  BIsh.  Cr. 
Proc.  §  142.  This  court  has  held  that  It  Is 
not  even  necessary  in  an  indictment  of  this 
character  to  specify  what  goods  and  chattels 
were  intended  to  be  stolen.  Jones  v.  State. 
18  Fla.  889.  If  it  was  not  necessary  to 
specifically  describe  the  goods  Intended  to  be 
stolen,  the  description  of  the  offense  In  the 
Indictment  was  fuller  and  more  specific  than 
it  needed  to  be.  If  a  description  of  the  prop 
erty  intended  to  be  stolen  was  unnecessary, 
then  it  follows,  as  a  matter  of  course,  that 
it  is  not  necessary  to  designate  the  exact  sit- 
uation of  the  property,  which  it  was  not 
necessary  to  name  at  all.  Upon  principle  we 
cannot  see  how  the  question  as  to  whether 
the  property  was  or  was  not  In  the  building 
broken  and  entered  affects  the  guilt  of  the  de- 
fendant   Suppose  that  iu  apprehension  of 
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an  effort  to  steal  the  property,  the  same  had 
been  removed  from  the  building  an  hour  or 
two  before  the  breaking  and  entry,  and  the 
defendant,  not  knowing  of  such  removal, 
breaks  and  enters  with  the  criminal  intent 
to  steal  the  property.  His  guilt  under  such 
circumstances  would  be  just  as  complete  as 
If  the  property  were  in  the  building  at  the 
time  of  the  breaking  and  entry.  In  this  mat- 
ter we  fully  agree  with  the  view  of  Chief 
Justice  Shaw,  expressed  In  Josslyn  v.  Com., 
6  Mete  (Mass.)  236,  as  follows:  "Nor  is  it 
necessary  to  describe  the  goods  intended  to 
be  stolen.  A  general  intent  to  steal  goods 
would  complete  the  offense;  and  therefore 
the  averment  of  such  intent,  without  more,  is 
sufficient  to  charge  It  And  the  rule  would 
be  the  same  if  in  fact  there  were  no  goods,  or 
no  goods  of  Fogg,  in  the  shop.  The  crime 
was  complete  by  the  breaking  and  entering 
with  an  intent  to  steal  goods."  The  motion 
to  quash  the  indictment  was  properly  over- 
ruled. 

The  second  assignment  of  error  is  that  the 
court  erred  In  refusing  to  require  the  state's 
witness,  J.  R.  Livingston,  to  answer  more  ful- 
ly the  questions  asked  him  on  cross-examina- 
tion by  defendant's  attorney.  Neither  the  as- 
signment nor  the  brief  of  counsel  tells  us 
what  the  questions  were  which  the  court  re- 
fused to  require  the  witness  Livingston  to 
answer  more  fully.  No  page  of  the  record  is 
designated  where  the  rulings  complained  of 
may  be  found.  Under  these  circumstances, 
we  do  not  regard  It  as  our  duty  to  search  the 
record  to  ascertain  what  questions  and  an- 
swers, and  rulings  thereon,  are  Intended  to  be 
presented  by  the  assignment  and  the  brief, 
and  we  decline  so  to  do.  Railway  Co.  v. 
Griffin,  33  Fla.  602,  15  South.  336;  Thomas 
v.  State,  36  Fla.  — ,  18  South.  831. 

The  third  assignment  of  error  is  that  the 
court  erred  In  admitting  the  record  of  Frank 
De  Ferro,  a  Justice  of  the  peace.  This  rec- 
ord was  of  a  proceeding  in  which  the  de- 
fendant brought  an  action  of  replevin  against 
Livingston,  the  alleged  owner  of  the  same, 
for  the  mule  described  in  the  indictment 
Without  detailing  the  matters  shown  by  the 
record,  it  appears  that  there  was  no  final 
judgment  in  the  suit  upon  the  merits  of  the 
case,  but  that  the  same  was  dismissed  for 
want  of  prosecution.  The  defense  urged  in 
the  present  criminal  case  was  that  the  de- 
fendant broke  and  entered  the  building  of 
Livingston  with  no  criminal  intent,  but  in 
good  faith,  to  take  possession  of  the  mule,  be- 
lieving the  same  to  be  his  property,  and  that 
he  had  a  right  to  take  him.  The  apparent 
object  of  introducing  the  Justice  court  record 
was  to  rebut  this  claim  of  good  faith,  by 
claiming  that  the  defendant  had  voluntarily 
abandoned  his  suit  for  possession  of  the 
property.  The  objections  to  this  testimony 
which  was  offered  In  rebuttal  were  that  the 
same  "was  irrelevant  and  immaterial  in  the 
case,  but  going  to  prove  an  estoppel  If  true, 
and  would  not  throw  any  light  upon  the 


question  of  Intent"  We  do  not  think  the 
record  "Irrelevant  and  Immaterial."  The 
matter  of  a  voluntary  abandonment  of  his 
suit  for  possession  of  the  mule  tended  to  con- 
tradict the  defendant's  statement  of  good 
faith  and  honest  belief  In  taking  him  in  the 
manner  that  he  did.  The  defendant  in  his 
statement  which  did  not  dispute  the  taking 
of  the  mule,  had  already  given  a  very  full 
parol  account  of  the  very  matters  concerning 
which  the  record  was  offered. 

The  fourth  assignment  of  error  is  that  the 
court  erred  In  overruling  the  defendant's  mo- 
tion for  a  new  trial.  One  of  the  grounds  of 
the  motion  was  that  the  court  erred  In  per- 
mitting the  witness  Livingston  to  testify  in  re- 
buttal, over  the  objection  of  the  defendant, 
as  to  the  warranty  of  the  soundness  of  the 
horse  alleged  to  have  been  made  by  one  Jo- 
seph Wateman  at  the  time  the  mule  In  contro- 
versy was  exchanged  for  him.  The  objection 
to  the  evidence  was  that  It  was  Irrelevant 
and  immaterial.  The  horse  in  question  was 
the  one  received  by  Livingston  in  exchange 
for  the  mule  which  the  defendant  was  charged 
with  an  intent  to  steal.  The  horse  had  re- 
cently, before  the  "swap,"  belonged  to  the 
defendant  who  swapped  him  to  the  wit- 
ness Wateman  for  a  little  mule.  Wateman, 
on  the  same  day  he  obtained  the  mule  from 
Livingston,  by  virtue  of  an  arrangement  pre- 
viously made,  swapped  the  Livingston  mule 
with  the  defendant  for  the  little  mule.  Wate- 
man, as  a  witness  for  defendant  on  examina- 
tion by  defendant's  counsel,  testified:  "I 
traded  the  horse  to  J.  R.  Livingston  for  the 
dark  bay  mule  which  he  now  accuses  Wiley 
Charles  of  stealing  from  his  stable.  I  went 
with  this  mule  to  Wiley  Charles',  and  traded 
the  mule  to  Wiley  Charles,  defendant  for  the 
little  mule  I  had  previously  traded  to  him. 
The  trade  between  J.  R.  Livingston  and  my- 
self was  fair  and  square."  Jesse  Harris  testi- 
fied on  behalf  of  defendant  that  he  "was  pres- 
ent at  a  horse  swap  between  Wateman  and 
Livingston  in  November,  1894.  Wateman 
traded  Livingston  a  horse  for  the  mule  in 
controversy.  Livingston  traded  the  mule  to 
Wateman,  and  Wateman  traded  the  mule  aft- 
erwards to  Wiley  Charles.  It  was  a  swap. 
Wateman  told  Livingston  that  he  had  a 
swapping  horse,  and  Livingston  said  he  had 
a  mule.  Livingston  told  Wateman:  'I  war- 
rant this  mule  to  be  as  sound  as  a  dollar. 
Do  you  warrant  the  horse?'  Wateman  said: 
'For  what  you  see.'  Livingston  rode  Wate- 
man's  horse  to  see  If  he  liked  him.  The 
horse  was  blowing  when  he  got  off,  and 
Wateman  said:  'It  is  there.  I  don't  deny 
It.' "  We  think  the  evidence  objected  to  was 
clearly  hi  rebuttal  of  evidence  offered  by  the 
defendant  Neither  do  we,  in  consideration 
of  the  circumstances  of  this  case,  regard  the 
evidence  as  irrelevant  and  Immaterial.  The 
evidence  shows  a  contention  on  the  part  of  the 
defendant  that  the  mule  was  his  property,  and 
not  the  property  of  Livingston.  To  meet  this 
contention,  Livingston  claimed  that  he  had 
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been  Induced  to  part  with  his  property  through 
fraud  and  misrepresentation,  which  would 
have  nullified  the  trade.  The  statements  of 
Livingston  objected  to  tend  to  show  that  he 
would  not  have  parted  with  the  possession  or 
title  to  his  property  if  he  had  not  been  In- 
duced thereto  by  fraudulent  representations 
as  to  his  soundness,  and  that  the  mule  still 
remained  the  property  of  Livingston,  as  against 
the  defendant,  unless  the  defendant  were  a 
bona  fide  purchaser  for  value,  without  notice 
of  the  fraud. 

The  seventh  ground  of  the  motion  for  a  new 
trial  was  the  giving  of  the  following  charge 
by  the  court  to  the  jury:  "In  your  efforts  to 
come  to  a  correct  verdict,  you  may  first  con- 
sider whether,  from  the  evidence,  the  building 
or  stable  was  the  property  of  J.  R.  Livingston, 
was  broken  and  entered  as  alleged  In  the  In- 
dictment If,  from  the  evidence,  you  are 
satisfied  that  It  was  closed  on  the  night  of 
the  20th  February,  1805,  and  that  the  mule 
described  in  the  indictment  was  shut  up  In 
said  building,  and  should  find  that  the  door 
of  said  building  was  opened  by  the  defendant 
during  that  night,  and  the  said  building  was 
then  and  there  entered  by  him  without  the 
consent  and  against  the  will  of  J.  R.  Liv- 
ingston, then  the  opening  of  the  said  door  and 
the  entering  of  the  said  building  was  a  break- 
ing and  entering  unlawfully,  within  the  mean- 
ing of  the  law.  And  should  you,  from  the 
evidence,  be  further  thus  satisfied  that  the 
mule  described  In  the  indictment  was  of  some 
value,  and  was  then  and  there  the  property 
of  J.  R.  Livingston,  and  that  said  mule  was 
then  and  there,  on  the  night  of  the  20th  Feb- 
ruary, 1896,  feloniously  taken  out  of  said 
building  by  the  defendant  with  intent  to  con- 
vert It  to  his  own  use,  without  the  consent 
and  against  the  will  of  the  said  owner,  you 
should  find  the  defendant  guilty.  If  you  have 
a  reasonable  doubt,  after  a  careful  considera- 
tion of  all  the  evidence,  of  the  guilt  of  the  de- 
fendant, yon  should  find  a  verdict  of  not 
guilty."  The  objection  urged  against  the  charge 
is  that  that  portion  of  It  which  says,  "then 
the  opening  of  the  said  door  and  the  entering 
of  the  said  building  was  a  breaking  and  en- 
tering unlawfully,  within  the  meaning  of  the 
law,"  leaves  the  jury  to  infer  that  the  break- 
ing and  entry  alone,  irrespective  of  the  Intent, 
was  unlawful  in  contemplation  of  the  statute 
under  which  the  Indictment  was  found;  or,  in 
other  words,  that  the  breaking  and  entry  of 
itself  constituted  the  offense  charged.  View- 
ing the  whole  of  the  portion  of  the  charge  ob- 
jected to,  we  do  not  think  it  liable  to  mislead 
the  jury.  The  court,  in  the  sentence  wherein 
the  language  complained  of  occurs,  only  had 
reference  to  some  of  the  constituent  elements 
of  the  offense,  and  not  to  the  offense  as  a 
whole.  The  Jury  were  told  only  that  such 
breaking  and  ontiy,  if  proven,  were  unlawful. 
They  were  not  told  that  proof  only  of  the 
breaking  and  entry  were  sufficient  to  convict 
the  defendant.  On  the  contrary,  they  were 
instructed  that  if  they  further  (i.  e.  after  find- 


ing proof  of  the  breaking  and  entry)  find 
said  mule  was  feloniously  taken  out  of 
building  by  the  defendant  with  intent, 
they  should  find  the  defendant  guilty.  1 
fa  necessary  to  constitute  a  breaking  an< 
try  having  been  defined,  and  what  would 
stitute  a  felonious  taking  being  defined  li 
next  succeeding  paragraph  of  the  eta 
there  Is  no  reason  to  suppose  that  the 
did  not  understand  the  whole  charge  f 
them,  or  that  they  were  misled. 

The  eighth  ground  of  the  motion  for 
trial  was  the  charge  given  the  Jury  by 
court  as  follows:  "Whether  or  not  to 
case  at  bar,  In  the  light  of  the  evidence  i 
how  the  defendant  came  to  claim  said  i 
and  In  the  light  of  the  litigation  and  dec 
In  regard  to  the  rights  of  property  In  the  t 
as  detailed  in  the  evidence,  the  defendai 
good  faith  honestly  believed  the  mule  t 
his  property,  as  a  reasonable  and  pru 
man,  or  whether  he  broke  and  entered 
building  or  stable,  and  took  the  mule  t 
from,  with  a  felonious  intent,  as  charge 
the  indictment,  are  questions  for  you  tc 
dde  from  all  the  evidence."  The  obje 
urged  against  this  charge  is  that  the  < 
should  not  have  limited  the  defendan 
such  good  faith  and  honest  belief  as  woul 
entertained  by  "a  reasonable  and  pre 
man."  It  is  contended  that  the  law  i 
only  with  the  Intention,  and  that  a  ma 
not  to  be  punished  when  he  has  no  guilt 
tention,  and  acts  in  good  faith  and  wit 
honest  belief,  although  he  may  not  have 
ed  aa  a  reasonable  and  prudent  man  in 
ing  such  faith  and  belief.  We  think  thi 
Jectlon  well  taken.  A  question  very  sii 
was  presented  to  this  court  hi  the  cas 
Raker  v.  State,  17  Fla.  406  (text,  400). 
offense  charged  was  larceny,  and  the  1 
court  in  that  case  charged  that  "the  t 
of  the  accused  that  he  has  a  right  to  pro] 
which  really  belongs  to  another  if  do  u 
for  taking  it,  unless  the  testimony  el 
some  reason  therefor."  This  court  held 
such  charge  was  liable  to  mislead  the 
and  quoted  with  approbation  2  Bish.  Or.  ! 
8  851,  as  follows:  "In  all  cases  where  oi 
good  faith  takes  another's  property  u 
claim  of  title  in  himself,  he  is  exempt 
the  charge  of  larceny,  however  puerile  or 
taken  the  claim  may  in  fact  be.  And 
same  is  true  where  the  taking  is  on  beha 
another,  believed  to  be  the  true  owner. 
If  the  claim  Is  dishonest,— a  mere  prefer 
it  will  not  protect  the  taker."  Then,  deli 
the  offense  for  itself,  the  court  said:  ' 
gtst  of  the  offense  is  the  intent  to  deprivt 
other  of  his  property  in  a  chattel,  elthei 
gain  or  out  of  wantonness  or  malice  to 
prive  another  of  his  right  in  the  thing  ts 
This  cannot  be  Where  the  taker  honestl} 
lieves  the  property  is  his  own  or  that  oi 
other,  and  that  he  has  a  right  to  take  po 
sion  of  It  for  himself  or  for  another,  foi 
protection  of  the  latter." 

So,  in  Uils  case,  we  are  of  the  opinion 
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the  good  faith  and  honest  belief  of  the  de- 
fendant need  not  be  such  as  would  be  enter- 
tained  by  a  reasonable  and  prudent  man, 
provided  it  was  really  honest  and  in  good 
faith,  and  not  a  sham  or  pretense.  An  in- 
vestigation of  many  cases  fails  to  show  us 
one  in  which  it  has  been  held  that  the  good 
faith  and  honest  belief  of  a  defendant  in 
such  cases  must  be  such  as  a  reasonably  pru- 
dent man  would  entertain.  Many  cases  hold 
contrary.  In  the  case  of  Neely  v.  State,  8 
Tex.  App.  64,  it  is  said:  "If,  in  a  trial  for 
theft,  the  defense  is  that  the  taking  was  not 
with  a  fraudulent  intent,  but  done  under  a 
bona  fide  claim  of  ownership  or  right,  the 
merits  of  the  defense  are  not  contingent  upon 
the  care  or  prudence  exercised  by  the  accused 
to  ascertain  the  ownership  of  the  property.  A 
charge  was  erroneous,  therefore,  which  in  ef- 
fect instructed  for  conviction  if  the  accused 
took  the  property  of  another  under  the  hon- 
est belief  that  it  was  his  own,  but  without 
exercising  ordinary  care  or  prudence  to  iden- 
tify it  as  such."  In  Morrisette  v.  State,  77 
Ala.  71  (text,  74),  the  court  said:  "Where 
one,  therefore,  takes  the  property  of  another, 
honestly  believing  that  he  has  a  right  to  it,— 
or,  in  other  words,  under  a  bona  fide  claim  of 
right,— there  can  be  no  larceny,  although  the 
taking  may  constitute  an  inexcusable  tres- 
pass." In  State  v.  Bond,  8  Iowa,  540,  the 
law  is  stated  thus:  "If  the  circumstances 
show  that  the  defendant  acted  in  good  faith, 
under  a  claim  of  title  in  himself,  he  is  exempt 
from  the  charge  of  larceny,  although  his  claim 
has  no  foundation  in  right"  In  this  case  we 
are  free  to  say  that  if  the  evidence  had  been 
ample  to  show  a  want  of  good  faith  or  honest 
belief  In  the  defendant,  and  to  justify  his 
conviction,  and  it  plainly  appeared  that  sub- 
stantial justice  had  been  done,  we  might  be 
disposed  to  regard  the  error  in  this  charge  as 
immaterial.  Without  entering  into  extended 
comment  upon  the  evidence,  as  there  is  to  be 
a  new  trial  in  the  case,  we  think  it  proper  to 
state  that,  in  our  opinion,  it  was  barely  suffi- 
cient—if sufficient  at  all— to  justify  the  ver- 
dict. Therefore,  where  the  evidence  is  so 
meager  and  doubtful,  the  misdirection  of  the 
jury  by  the  court  becomes  material.  It  may 
have  been  upon  this  very  point,  mat  the  de- 
fendant did  not  show  that  he  acted  as  a  rea- 
sonable and  prudent  man  in  arriving  at  his 
honest  belief  and  entertaining  his  good  faith, 
that  the  jury  predicted  their  verdict  against 
him. 

For  the  errors  stated,  the  judgment  of  the 
court  below  is  reversed,  and  a  new  trial 
awarded. 


SALTER  et  al.  v.  EMBREY  et  al. 
(Supreme  Court  of  Mississippi.   Feb.  18,  1805.) 

AliSDOSMBNT   Of  HOHHTIAD  —  USOBT  —  Raul* 

IN  Equity. 

1.  Where  a  husband,  owning  a  homestead, 
took  up  his  residence  In  another  stale,  at  the 
direction  of  his  employer,  but,  after  being  dis- 


charged, did  not  return,  such  removal  consti- 
tuted an  abandonment,  and  was  not  within 
Code,  S  1981,  providing  for  the  retention  of  the 
homestead  when  the  removal  was  temporary, 
and  by  reason  of  some  necessity. 

2.  Equity  will  not  declare  a  contract  void 
for  usury,  in  the  absence  of  a  tender  of  the 
amount  due,  with  legal  interest. 

3.  Where  in  a  suit  to  declare  void,  for  usu- 
ry, a  deed  of  trust  executed  by  a  father,  of  a 
former  homestead,  it  appears  that  infant  plain- 
tiffs have  a  remedy  at  law  to  recover  the  lands 
sold  under  said  deed,  the  bill  should  be  dis- 
missed to  give  them  opportunity  to  recover  with- 
out a  tender  of  the  amount  due,  with  legal  in- 
terest. 

Appeal  from  chancery  court.  De  Soto  coun- 
ty; B.  T.  Kimbrough,  Chancellor. 

Bill  by  Susan  E.  Salter  and  others  against 
M.  F.  Embrey  and  others  to  recover  certain 
lands,  claimed  as  a  homestead.  The  bill  was 
dismissed,  and  complainants  appeal.  Affirmed. 

C.  F.  Vance,  for  appellants.  J.  H.  Watson, 
for  appellees. 

COOPER,  C.  J.  The  appellants,  who  are 
the  widow  and  children  of  John  T.  Salter,  de- 
ceased (five  of  them  being  minors,  and  suing 
by  their  next  friend),  exhibited  their  bill  in 
the  chancery  court  of  De  Soto  county  against 
M.  F.  Embrey  and  W.  F.  Taylor  (composing 
the  firm  of  W.  F.  Taylor  &  Co.),  A.  K.  Ward. 
P.  M.  Miller,  Theodore  Reid,  M.  T.  De  Maurey, 
S.  Wade  Hampton  (the  said  Reid,  De  Maurey, 
and  Hampton  composing  the  firm  of  Hampton, 
Reid  &  Co.),  and  Thomas  M.  Scruggs.  The  bill 
states  that  John  T.  Salter  was  the  owner  of 
the  lands  therein  described,  a  part  of  which 
constituted  his  homestead,  from  the  year  18K5 
until  February  8,  1890,  at  which  time  Salter, 
who  had  for  many  years  been  road  master  of 
the  Mississippi  &  Tennessee  Railroad,  was  re- 
quired by  the  superior  officers  of  that  company 
to  remove  to  Memphis,  Tenn.,  so  as  to  be  more 
easily  communicated  with  in  the  management 
of  his  department.  When  he  left  for  Mem- 
phis he  left  his  home  in  possession  of  bis  ten- 
ants, who  remained  there  until  dispossessed 
by  the  defendants.  Salter  remained  In  Mem- 
phis until  the  year  1892,  when  he  was  dischar- 
ged by  his  employer  from  the  position  of  road- 
master,  when  he  removed  to  Texarkana,  Ark., 
to  seek  employment,  and  there  remained  until 
attacked  by  a  lingering  and  fatal  illness,  when 
he  returned  to  Memphis,  and  there  died  on  No- 
vember 17, 1893.  While  in  Memphis  and  Tex- 
arkana, he  often  expressed  a  resolution  to  re- 
turn to  his  home  In.  Mississippi,  but  he  failed 
to  do  so  because  of  pecuniary  Inability.  The 
widow  avers  that  she  was  always  anxious  to 
return  to  the  home  in  Mississippi,  and  would 
not  have  left  it,  but  was  forced  to  elect  between 
leaving  the  home  and  separation  from  her  hus- 
band; that  immediately  after  the  death  of  Mr. 
Salter  she  consulted  an  attorney  in  reference 
to  her  right  to  return  and  claim  the  house;  and 
would  have  long  since  done  so,  but  from  her 
inability  to  bear  the  expense  of  litigating  with 
the  defendants,  who  exclude  her  from  posses- 
sion; that  she  never  executed  any  of  the  in- 
cumbrances under  which  the  defendants  claim, 
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Intending,  by  her  refusal  so  to  do,  to  preserve 
her  homestead  rights;  that  neither  her  hufr- 
band  nor  she  ever  Intended  to  abandon  the 
house,  and  never  acquired  another  in  Tennes- 
see or  Arkansas.  The  bill  alleges  that  on  the 
5th  of  May,  1801,  Mr.  Salter  executed  a  deed 
of  trust  on  what  was  supposed  to  be  the  lands 
described  In  the  bill,  to  secure  the  payment 
of  a  note  for  $2,500  executed  by  her  husband 
in  the  name  of  John  T.  Salter  &  Co.  (a  firm 
of  which  he  was  a  member),  which  note  and 
deed  of  trust  were  executed  in  the  state  of 
Tennessee,  and  the  note  was  to  mature  on  No- 
vember 1,  1801,  and  provided  on  its  face  for 
the  payment  of  interest  at  10  per  cent  per 
annum  from  date;  that  under  the  laws  of  the 
state  of  Tennessee,  by  reason  of  the  usury  In 
the  transaction,  said  note  and  deed  were  void; 
that  the  description  of  the  land  in  said  con- 
veyance was  so  vague  and  ambiguous  that  no 
fair  and  Just  sale  could  be  made  without  a 
reformation  of  the  Instrument;  that  a  sale 
had  been  made  under  the  deed  by  Ward,  the 
trustee,  at  which  Embrey  became  the  purchas- 
er, and  he  afterwards  conveyed  the  land  to  the 
defendant  Miller;  that  on  said  5th  day  of 
May,  1801,  Salter  had  made  another  deed  of 
trust  to  secure  a  debt  due  to  the  firm  of  Hamp- 
ton, Reld  &  Co.;  that  In  that  deed  the  descrip- 
tion of  the  land  was  void  for  uncertainty,  but 
that  Scruggs,  as  substitute  trustee  therein,  had 
sold  the  lands  described  in  the  bill  thereunder, 
and  the  defendant  Reid  became  the  purchaser  i 
at  such  sale.  The  prayer  of  such  bill  Is  that  J 
the  several  Incumbrances,  and  the  conveyances  ; 
made  thereunder,  be  canceled  as  clouds  upon 
the  complainants'  title;  that  the  homestead  be 
allotted,  and  complainants  placed  in  possession 
thereof;  and  for  general  relief.  The  defend- 
ants Embrey,  Miller,  and  Ward  demurred  to 
the  bill.  The  demurrer  was  sustained,  and 
the  bill  dismissed,  from  which  the  complain- 
ants appeal. 

On  the  facts  stated,  the  complainants  were 
not  entitled  to  a  homestead  exemption.  There 
was  an  abandonment  of  the  homestead  by  the 
husband,  who  owned  the  land,  and  who,  as 
the  head  of  the  family,  was  entitled  to  select 
the  domicile.  The  removal  from  the  home 
was  not  "temporary  and  by  reason  of  some 
casualty  or  necessity,"  within  the  protection 
of  the  statute.*  Thompson  v.  Tillotson,  56 
Miss.  36;  Majors  v.  Majors,  58  Miss.  808. 

If  the  deed  of  trust  given  to  secure  the  usu- 
rious note  to  Taylor  &  Co.  was  void  by  reason 
of  the  usury  reserved,  the  complainants  can- 
not have  the  aid  of  a  court  of  equity  to  pro- 
cure cancellation  thereof  without  doing  equity, 
by  repaying  the  principal  of  the  debt  and  le- 
gal interest  thereon;  Deans  v.  Robertson,  64 
Miss.  105,  1  South.  150;  Mortgage  Co.  v.  Jef- 
ferson, 00  Miss.  770,  12  South.  464. 

Since  some  of  the  complainants  are  Infants, 
and  were  therefore  Incapable  of  submitting, 
by  their  bill,  to  do  equity,  the  court  below 
should  not  have  sustained  the  demurrer  to  the 
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bill,  but,  if  necessary,  should  have  directed  an 
amendment.  But,  on  the  facts  disclosed  by 
the  face  of  the  bill,  the  court  should  have  re- 
fused to  permit  the  suit  to  be  brought  for  the 
infants  in  chancery.  If,  by  reason  of  the  In- 
validity of  the  deed  of  trust  and  note  given  by 
Salter  to  Taylor  &  Co..  the  infants  have,  in 
law,  the  right  to  recover  the  lands,  this  legal 
advantage  should  not  be  lost  by  a  resort  to  a 
court  of  equity,  in  which  relief  can  only  be 
secured  by  submitting  to  pay  the  amount  of 
the  principal  sum  received  by  Salter,  with  In- 
terest thereon.  Inasmuch,  therefore,  as  the 
bill  was  properly  dismissed,  as  to  the  adult 
complainants,  on  the  demurrer,  and  should 
have  been  dismissed  as  to  the  infants,  because 
to  entertain  it  would  be  prejudicial  to  their 
interests,  and  because,  also,  the  dismissal,  not 
being  on  any  ground  affecting  the  merits  of 
the  controversy,  will  not  preclude  another  ac- 
tion by  the  complainants,  the  decree  of  the 
court  below  will  be  affirmed. 


MAYNARD  v.  COCKE  et  al. 

(Supreme  Court  of  Mississippi.   Jan.  28, 1805.) 

Sale  or  Decedent's  Land — Imsolvbmoy  or  Es- 
tate—Judicial  Balks. 

1.  Creditors  filed  a  bill  against  an  executor 
to  subject  the  land  of  his  testatrix  to  their  debts, 
and  the  court  found  the  estate  indebted  and 
insolvent,  and  directed  a  sale  of  the  land.  The 
petition  was  brought  under  Code  1880,  f  2047, 
which  declares  that,  if  the  estate  be  discovered 
insolvent  on  such  proceedings,  it  shall  be  dealt 
with  as  provided  for  in  cases  of  insolvency. 
Held,  that  the  decree,  in  adjudicating  the  val- 
idity of  complainants'  demand  and  appointing 
a  special  commissioner  for  its  execution,  which 
proceedings  are  allowed  only  in  the  matter  of 
solvent  estates,  was  erroneous. 

2.  Sales  of  land  by  an  executor  under  a  de- 
cree of  the  chancery  court  are  judicial  sales, 
and  arc  not  complete  until  confirmed  by  the 
court;  and  the  bidder  is  not  entitled  to  posses- 
sion until  such  confirmation. 

Appeal  from  chancery  court,  Coahoma 
county;  W.  R.  Trigg,  Chancellor. 

Bill  by  J.  L.  Cocke  &  Co.  against  George  P. 
Maynard,  executor  of  Mrs.  M.  C.  Mnynard. 
and  others.  Under  decree  for  complainants, 
the  executor  appeals.  Reversed. 

Nugent  &  McWillie  and  Fitzgerald  &  May- 
nard, for  appellnut.  D.  A.  Scott,  for  appel- 
lees. 

COOPER,  C.  J.  The  appellees,  creditors  of 
Mrs.  M.  C.  Maynard,  the  appellant's  testatrix, 
exhibited  their  bill  in  this  case  against  the 
appellant,  and  against  the  heirs  at  law  of  Mrs. 
Maynard,  for  the  purpose  of  subjecting  to 
sale,  for  the  payment  of  their  demand,  the 
real  estate  of  the  testatrix.  On  final  hearing, 
the  court  decreed  the  estate  to  be  indebted  to 
the  complainants  In  the  sum  of  $1,770.05; 
that  said  estate  was  Insolvent,  but  that  the 
heirs  at  law  were  entitled  to  a  homestead,  to 
allot  which  commissioners  were  appointed  in 
the  decree.    The  executor  was  then  directed 
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to  sell  the  remaining  portion  of  the  land,  and, 
if  he  should  fall  so  to  do,  a  commissioner  was 
appointed  to  make  the  sale,  which  was  direct- 
ed to  be  reported  to  the  next  term  of  court 
The  decree  also  directed  that  a  writ  of  as- 
sistance should  be  issued  to  evict  all  parties 
in  possession  of  the  land,  and  put  the  pur- 
chasers in  possession. 

The  statute  under  which  the  bill  was  filed 
provides  that  "any  creditor  of  the  decedent, 
who  has  procured  his  claim  against  the  estate 
to  be  registered,  shall  have  the  right  to  file 
a  petition,  as  the  executor  or  administrator 
may,  for  the  sale  of  land  or  personal  prop- 
erty of  the  decedent,  for  the  payment  of  debts, 
and  in  such  case  the  executor  or  adminis- 
trator •  •  •  shall  be  summoned  to  answer 
such  petition;  and  the  court  shall  hear  and 
decide  upon  such  petition,  and  decree  as  If 
the  application  had  been  made  by  the  executor 
or  administrator;  and  may  order  the  executor 
or  administrator  to  make  the  sale,  as  in  other 
cases,  or  may  appoint  a  commissioner  to 
make  the  sale,  and  require  a  bond  of  such 
commissioner,  as  in  other  cases;  and,  If  the 
estate  be  discovered  to  be  Insolvent,  on  such 
proceedings,  It  shall  thereupon  be  dealt  with 
as  provided  for  In  case  of  insolvency."  Code 
1880,  §  2047.  Other  provisions  of  law  declare 
how  insolvent  estates  shall  be  dealt  with. 
Among  others.  It  is  provided  (Code  1880,  f 
2059;  Code  1892,  §§  1942,  1943)  that  the  court 
shall  cause  notice  to  be  given  by  publication 
"that  at  a  time  fixed  the  claims  will  be  taken 
up  for  examination  and  adjudication;  that 
all  claims  must  be  filed  with  the  clerk  by  the 
day  named  In  the  notice,  and  that  all  cred- 
itors may  attend.  At  the  time  appointed,  the 
court  shall  examine  Into  the  validity  of  each 
claim  filed  with  the  clerk,  and  the  executor 
or  administrator  or  any  creditor  may  object 
to  any  claim,  and  the  court  shall  hear  evi- 
dence, in  support  of  the  objection,  and  shall 
allow  any  claim  that  should  be  allowed,  and 
shall  reject  in  whole  or  In  part  any  which  Is 
In  whole  or  in  part  not  well  founded." 

It  Is  evident  that  our  statute  permitting  any 
creditor  of  an  estate  to  petition  for  the  sale 
of  the  real  or  personal  property  of  the  de- 
cedent, and  to  have  a  decree  for  the  sale 
thereof  for  the  payment  of  his  debt,  relates  to 
solvent  estates  only;  for  to  permit  one  cred- 
itor of  an  insolvent  estate  to  secure  payment 
in  such  proceeding  of  his  own  claim  would 
destroy  the  equal  distribution  of  such  es- 
tates among  all  creditors,  which  the  law  pro- 
vides shall  be  made.  By  section  2047  of  the 
Code  of  1880,  this  is  made  entire^  clear  by 
the  provision  that  if,  In  such  proceeding  by 
the  creditor,  It  be  discovered  that  the  estate 
is  insolvent,  it  shall  thereupon  be  dealt  with 
as  provided  for  In  case  of  Insolvency,  1.  e. 
that  In  that  proceeding  a  decree  of  insolvency 
shall  be  made.  This  provision  is  dropped 
from  the  Code  of  1802.  and,  by  reason  of  such 
omission,  it  may  be  that  all  the  court  can  do 
In  proceedings  such  as  this  will  be  to  deny 


relief  to  the  creditor  because  of  the  insolvency 
of  the  estate,  but  cannot,  in  the  proceeding  In- 
stituted by  the  creditor  under  section  1895  of 
the  Code  of  1892,  declare  the  insolvency  of 
the  estate.  But,  since  the  petition  was  filed 
in  this  cause  under  the  Code  of  1880,  it  is,  by 
the  provision  of  section  4  of  the  Code  of  1802, 
to  be  controlled  by  section  2047  of  the  Code 
of  1880;  and,  If  the  chancellor  had  dealt 
with  it  as  an  insolvent  estate,  the  decree 
would  be  affirmed.  But  the  decree  adjudi- 
cates the  validity  of  the  complainants'  de- 
mand, and  appoints  a  special  commissioner 
for  Its  execution,  neither  of  which  should 
have  been  done  in  dealing  with  an  Insolvent 
estate;  and  then  proceeds  to  make  an  order  for 
the  sale  of  the  whole  estate,— a  proper  decree  in 
Insolvency.  In  short,  the  estate,  in  the  same  de- 
cree, is  dealt  with  both  as  solvent  and  Insolvent, 
which  cannot  be  done.  So  much  of  the  decree 
as  directs  that  the  purchaser  shall  have  the 
writ  of  assistance  to  put  him  in  immediate 
possession  of  the  property  Is  probably  erro- 
neous. Sales  of  land  by  an  executor  or  ad- 
ministrator, under  decrees  of  the  chancery 
court,  are  judicial  sales,  and  are  not  complete 
until  reported  to  and  confirmed  by  the  court; 
and  the  bidder  at  such  sale  is  not  a  purchas- 
er, nor  entitled  to  possession  until  such  con- 
firmation. State  v.  Cox,  02  Miss.  78G;  Fear- 
ing v.  Shafner,  Id.  791;  Brooks  v.  Kelly,  63 
Miss.  616;  Pool  v.  Ellis,  64  Miss.  555,  1 
South.  725. 

We  cannot  notice  the  error  assigned  that 
the  court  had  not  acquired  jurisdiction  over 
the  Infant  defendant,  Leila  T.  Maynard.  The 
decree  recites  that  it  appeared  to  the  court 
that  process  had  been  served  under  rule  3 
of  this  court.  13  South,  vi.  A  transcript  is 
not  to  include  process,  unless  requested  in 
writing  by  the  appellant  Some  parts  of  a 
publication  for  this  infant  as  a  nonresident 
appear  in  the  record.  It  does  not  appear  that 
a  copy  of  the  publication  was  mailed  to  the 
defendant,  but  it  may  be  that  this  fact  would 
have  been  shown  had  the  request  been  made 
by  applicant  for  the  process  to  be  Included 
in  the  transcript 

The  rights  of  the  infants  to  their  homestead 
should  be  carefully  preserved  by  the  chan- 
cellor in  any  future  decrees  made  in  the 
cause.  It  is  not  apparent  how,  in  this  pro- 
ceeding, to  which  the  holders  of  the  notes 
for  the  purchase  price  of  the  plantation,  of 
which  the  homestead  Is  a  part  are  not  parties, 
any  decree  can  be  made  controlling  their  right 
to  subject  the  land  to  their  debts.  That  will 
be  a  matter  for  decision  when  a  suit  shall 
be  instituted  by  them  for  that  purpose.  Un- 
der the  circumstances  of  this  case,  however, 
it  would  be  the  safer  course  to  allot  the  home- 
stead, and  then  to  sell  the  remainder  of  the 
land  subject  to  the  lien  for  the  purchase 
money.  In  the  present  condition  of  the  plead- 
ings, we  do  not  see  how  any  further  protec- 
tion can  be  afforded.  The  decree  is  reversed, 
and  cause  remanded. 
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STARLING  ft  SMITH  00.  T.  CALDWELL 
•t  ml. 

(Supreme  Court  of  Mississippi.  April  22,  1896.) 
Bale— Description  of  Propbbtt. 
Id  an  action  for  the  purchase  price  of 
personal  property,  it  appeared  that  plaintiff,  by 
letter,  offered  at  a  certain  price  ajl  personal 
property  on  a  farm,  which,  as  inventoried  by  him, 
showed  "86  mules"  and  other  property;  that,  by 
another  letter,  he  offered  all  the  property  orig- 
inally offered  except  two  mules,  specifically  enu- 
merating the  property  included  as  "34  mules" 
and  other  property.  The  latter  offer  defend- 
ant accepted.  Held  a  contract  for  the  sale  of 
the  specific  articles  named  in  the  second  letter, 
and  not  merely  of  the  personal  property  on  the 
place. 

Appeal  from  circuit  court.  Washington 
county;  R.  W.  Williamson,  Judge. 

Action  by  the  Starling  ft  Smith  Company 
against  Caldwell  ft  Judah  for  balance  due 
on  the  contract  price  of  goods  after  credit- 
ing the  amount  received  at  a  sale  on  account 
of  defendants  on  breach  of  the  contract  of 
purchase.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

Campbell  &  Starling,  for  appellant  Thom- 
as &  Griffin,  for  appellees. 

COOPER,  C.  J.  Thje  conclusion  reached 
by  us  upon  one  of  the  questions  involved 
controls  the  whole  controversy,  and  makes 
it  unnecessary  to  consider  the  others.  We 
will  not,  therefore,  obscure  the  statement 
of  facts  by  referring  to  other  controverted 
points;  but,  assuming  those  to  be  settled  In 
favor  of  the  plaintiff,  in  adverting  to  them 
we  will  set  them  forth,  not  as  controverted 
as  they  appear  in  the  record,  but  as  conclu- 
sions drawn  from  the  whole  evidence  most 
favorably  considered  for  the  plaintiff.  With 
this  explanation,  the  facts  may  be  stated  as 
follows:  One  Lee  had  been  the  owner  of  a 
plantation  and  the  personal  property  there- 
on, all  of  which,  both  land  and  personalty, 
had  been  mortgaged.  Under  foreclosure 
proceedings,  the  land  had  been  bought  by 
Caldwell  ft  Judah.  In  settlement  of  the 
mortgage  of  the  plaintiff  of  the  personal 
property,  it  had  been  taken  by  the  plaintiff 
at  an  agreed  price,  but  it  was  yet  subject  to  a 
prior  mortgage  in  favor  of  one  Tribette.  An 
inventory  of  the  personal  property  (except 
2  cows  and  yearlings  and  25  hogs,  which, 
though  on  the  place,  were  not  included  in 
the  mortgages)  had  been  taken,  and  it  show- 
ed that  there  were  on  the  places,  and  own- 
ad  by  the  plaintiff,  36  mules,  3  horses,  and 
a  considerable  quantity  of  corn,  cotton  seed, 
and  farming  implements,  etc.  On  Jauuary 
20,  1894,  the  plaintiff  wrote  to  the  defend- 
ants as  follows:  "Greenville,  Miss.,  Jan.  20, 
1894.  Messrs.  Caldwell  ft  Judah,  Memphis, 
Term.— Dear  Sirs:  We  have  inventoried  and 
appraised  all  of  the  property  on  Mr.  Lee's 
place.  Our  inventory  of  same,  which  has 
been  taken  at  very  low  prices  (Mr.  Lee  him- 
self stating  that  these  prices  are  less  than 
the  real  value),  is  $4,814.00;  there  being  36 


mules,  8  horses,  1300  bushels  of  corn,  35 
tons  of  seed,  6  wagons,  43  plows,  and  various 
small  Implements  included  in  the  inventory. 
If  we  can  sell  you  this  property  in  bulk, 
without  dividing  it,  we  are  willing  to  accept 
84.500.00  cash.  You  cannot  put  the  proper- 
ty on  the  place  for  85,500.00.  Awaiting  your 
early  reply,  as  it  will  be  to  our  mutual  inter- 
eats  to  come  to  some  decision  in  the  mat- 
ter at  once,  we  remain,  yours  truly.  Starling 
ft  Smith  Co."  On  the  same  day  the  de- 
fendants wrote  to  plaintiff  as  follows: 
"Memphis,  Tenn.,  Jan.  20,  1894.  Starling 
ft  Smith  Co.,  Greenville,  Miss.— Dear  Sirs: 
Please  inform  us  when  you  Intend  to  sell 
the  mules  mortgaged  to  you  by  Brltton  L. 
Lee,  and  where,  as  we  may  wish  to  buy 
some  of  them,  if  it  can  be  done  soon  enough. 
Very  truly,  Caldwell  ft  Judah."  To  this 
plaintiff  replied  on  the  22d  day  of  January: 
"Greenville,  Miss.,  Jan.  22,  1894.  Messrs. 
Caldwell  ft  Judah,  Memphis,  Tenn.— Dear 
Sirs:  Your  favor  of  the  20th  to  hand,  and 
has  crossed  ours  of  same  date,  offering  you 
the  Lee  ft  Loper  personal  property.  In  case 
we  cannot  reach  an  agreement  with  you 
about  this  property,  we  will  have  no  public 
sale  of  same,  but  will  remove  it  to  town,  and 
tell  at  private  sale.  Yours  truly,  Starling 
ft  Smith  Co."  On  January  27th,  the  plain- 
tiff again  wrote  to  defendants,  calling  their 
attention  to  the  matter,  and  desiring  a  reply. 
At  some  time  between  the  20th  of  January 
and  the  80th,  the  defendants  examined  the 
property,  and,  it  seems,  on  January  30th 
wrote  a  letter  on  the  subject  of  the  purchase 
to  the  plaintiff,  making  some  proposition  for 
its  purchase  at  the  price  of  84,000.  This  let- 
ter is  not  In  the  record. 

The  foregoing  statement  of  facts  is  set  out 
to  show  what  preceded  the  correspondence 
from  which  the  plaintiff  claims  that  the  con- 
tract was  made,  and  is  proved.  That  cor- 
respondence is  as  follows:  "Greenville, 
Miss.,  Jan.  80,  1894.  Messrs.  Caldwell  & 
Judah,  Memphis,  Tenn.— Dear  Sirs:  We 
think  our  offer  on  the  Lee  personal  property 
was  very  liberal,  but  in  order  to  meet  you, 
and  to  dispose  of  this  matter,  we  will  ac- 
cept 14,000.00,  omitting  two  mules  that  have 
since  been  taken  from  the  place.  These 
mules  were  valued  In  the  inventory  at  $40 
and  875.  This  offer  to  include  all  this  per- 
sonal property,  except  two  cows  and  year- 
lings and  twenty-five  hogs.  The  latter  arti- 
cles were  not  Included  in  our  original  offer, 
and  are  not  to  be  considered  in  this  offer. 
In  order  that  there  may  be  no  misunder- 
standing, we  enumerate  as  follows  the  prop- 
erty Included  in  the  offer,  to  wit:  Thirty- 
four  mules,  three  horses,  twenty-two  cane 
plows,  twenty-one  single  and  double  trees, 
six  harrows,  six  wagons,  twenty-five  pair  of 
gear,  eleven  sweeps,  all  hay,  fodder,  and 
corn,  estimated  at  eighteen  hundred  bushels, 
all  the  cotton  seed,  estimated  at  not  less 
than  thirty-five  tons,  one  log  wagon.  This 
includes  everything  on  the  place  except  th«r 
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cows,  yearlings,  and  hogs,  the  latter  being 
Mr.  Lee's  personal  property.  Please  wire  as 
at  our  expense,  upon  receipt  of  this,  if  yon 
accept  the  proposition.  We  have  several 
parties  waiting  to  take  some  of  the  moles 
in  case  we  do  not  make  this  trade  with  yon. 
Yours  truly,  Starling  &  Smith  Co."  To 
which  the  defendants  replied  by  telegram: 
'•Memphis,  Tenn.,  Jan.  31,  1804.  To  Star- 
ling &  Smith  Co.,  Greenville,  Miss.:  Your 
proposition  accepted.  Have  written  you  to- 
day. Caldwell  &  Judah."  On  the  same  day 
they  wrote  to  plaintiff,  saying:  "We  have 
your  letter  of  January  30th,  offering  us  for 
$4,000.00  the  personal  property  on  the  Lee 
place,  described  as  follows.  [Describing  the 
property  in  the  language  of  that  letter  of 
plaintiff's,  and  continuing:]  As  your  letter 
states,  this  Includes  everything  on  the  place, 
except  the  cows,  yearlings,  and  hogs,  which 
belong  to  Mr.  Lee.  It  also  Includes  every- 
thing that  was  there  except  two  mules, 
which  you  have  taken  from  the  place."  The 
letter  contained  Instructions  to  the  plaintiff 
to  draw  on  the  defendants  for  the  purchase 
money,  and  other  matters  not  necessary  to 
be  stated.  The  plaintiff  drew  for  the 
amount,  but  the  defendant  declined  to  pay 
the  draft,  for  the  reason,  as  suggested  by 
counsel,  but  not  clearly  shown  in  the  evi- 
dence, that  no  satisfactory  release  of  the 
Trlbelle  mortgage  on  the  property  was  se- 
cured. Whatever  may  have  been  the  case, 
so  It  was  that  the  draft  was  not  paid;  and, 
after  some  further  correspondence  on  the 
subject,  the  defendants  refused  to  consum- 
mate the  purchase;  and  after  tender  of  the 
property  by  the  plaintiff,  and  refusal  to  ac- 
cept by  the  defendants,  the  plaintiff  gave 
notice  that  It  would  sell  the  property  for 
account  of  the  defendants,  which  it  did,  and, 
having  credited  the  amount  realized  at  such 
sale  on  the  purchase  price  of  $4,000.  brought 
this  action  to  recover  a  balance  of  some 
$400. 

On  this  trial  it  appeared  that  there  were 
only  33  mules,  Instead  of  34,  and  the  court 
gave  the  general  charge  to  the  Jury  for  the 
defendant  The  question  presented  Is  wheth- 
er the  contract  between  the  parties  was  one 
for  the  sale  of  the  personal  property  then 
on  the  Lee  place  (except  the  cows,  yearlings, 
and  hogs),  or  was  one  for  the  sale  of  the 
definitely  described  and  enumerated  prop- 
erty, viz.  34  mules,  S  horses,  etc.,  identified 
by  being  on  the  place.  We  think  the  court 
properly  ruled  that,  under  the  contract,  the 
plaintiff  proposed  to  sell,  and  the  defendant 
to  buy,  not  less  than  the  number  of  mules 
and  horses  specified  in  letter  of  the  plain- 
tiffs of  January  30th;  and,  since  it  is  un- 
questionably shown  that  the  plaintiff  did  not 
offer  to  deliver  the  number  it  agreed  to  sell, 
the  defendant  was  not  bound  to  accept  the 
number  tendered  as  a  compliance  on  the  part 
of  the  plaintiff  with  the  terms  of  the  con- 
tract. We  find  it  impossible  to  construe  the 
expressions  and  provisions  of  the  plaintiff's 


own  letters  as  to  warrant  the  conclusion 
that  it  expected  the  defendant  to  buy  any  in- 
definite or  merely  estimated  number  of 
mules.  In  its  letter  of  January  20th,  the 
plaintiff  stated  that  It  had  caused  an  inven- 
tory to  be  made  of  the  property,  and  that 
there  were  36  mules,  4  horses,  etc.  In  its 
letter  of  January  30th,  the  plaintiff,  in  writ- 
ing of  the  property,  and  making  the  precise 
offer,  the  acceptance  of  which  it  is  claimed 
constituted  the  contract,  said:  "In  order 
that  there  may  be  no  misunderstanding,  we 
enumerate  as  follows  the  property  included 
In  this  offer,  to  wit:  thirty-four  mules,  three 
horses,  twenty-two  cane  plows,  twenty-one 
single  and  double  trees,  six  harrows,  six 
wagons,  twenty-five  pair  of  gear,  eleven 
sweeps,  all  hay,  fodder,  and  corn,  estimated 
at  eighteen  hundred  bushels,  all  the  cotton 
seed,  estimated  at  not  less  than  thirty-five 
tons,  one  log  wagon.  This  Includes  every- 
thing on  the  place  except  the  cows,  yearlings, 
and  hogs."  This  enumeration  of  the  proper- 
ty is  made  for  the  very  purpose  of  exclud- 
ing any  misunderstanding.  "In  order  that 
you  may  understand  precisely  what  I  pro- 
pose to  sell  and  expect  you  to  buy,"  said  the 
plaintiff,  "I  will  specify  and  set  it  forth. 
There  are  34  mules,  and  3  horses,  and  22 
cane  plows,  and  21  single  and  double  trees, 
and  6  wagons,  and  6  harrows,  and  25  pair 
of  gear,  and  11  sweeps.  In  addition  to  this, 
there  is  on  the  place  some  hay  and  fodder 
and  corn  and  cotton  seed.  The  quantity 
of  these  articles  Is  not  precisely  known,  but 
the  corn  and  cotton  seed  have  been  estimat- 
ed, and  on  this  estimate  there  are  about 
1,800  bushels  of  corn,  and  not  less  than  35 
tons  of  se«*J."  The  offer  thus  made  the  de- 
fendants accepted,  and  the  plaintiff,  finding 
Itself  unable  to  comply  with  its  contract, 
seeks  to  subject  the  defendants  to  one  they 
did  not  make.  One  must  know  that  he  has 
the  prpperty  he  proposes  to  sell.  21  Am.  & 
Eng.'Enc.  Law,  460.  The  Judgment  is  af- 
firmed. 


STATE  v.  BARD  WELL. 

(Supreme  Court  of  Missisaipoi.  April  22,  1805.V 

National  Banks  —  Recsiving  Deposits  While 
Insolvent— Indictment— JimuMOTtozr. 

1.  An  indictment  under  a  statute  declaring 
It  an  offense  if  an  officer  of  a  bank  shall  receive 
a  deposit,  "knowing,  or  having  good  reason  to 
believe,  the  establishment  to  be  insolvent,'"  is  not 
sufficient  where  it  does  not  allege  the  insolvency, 
but  merely  follows  the  words  of  the  statute,  as- 
there  would  be  no  offense  If  the  bank  was  not 
insolvent,  though  the  officer  believed  it  was. 

2.  A  state  court  has  jurisdiction  of  an  in- 
dictment against  an  officer  of  a  national  bank 
for  receiving  a  deposit  when  the  bank  was  in- 
solvent, this  not  being  made  an  offense  by  the 
laws  of  the  United  States. 

Appeal  from  circuit  court,  Oktibbeha  coun- 
ty; Newnau  Cayce,  Judge. 

A  demurrer  was  sustained  to  an  Indictment 
against  W.  H.  Bardwell,  and  the  state  ap- 
peals. Affirmed. 
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Frank  Johnston,  Atty.  Gen.,  for  the  State. 
T.  B.  Carroll  and  Orr  &  Orr,  for  appellee. 

COOPER,  O.  J.  The  appellant  was  indict- 
ed in  the  circuit  court  of  Oktibbeha  county 
for  that,  being  cashier  of  the  First  National 
Bank  of  Starkville,  he  did  on  the  3d  day  of 
July,  1893,  receive  from  one  J  as.  Foster  a 
certain  sum  of  money  on  deposit,  "then  and 
there  knowing,  and  having  good  reason  to 
believe,  that  said  bank  was  then  and  there  In- 
solvent, without  then  and  there,  or  at  any 
other  time,  previously  informing  said  Jas. 
Foster  of  such  Insolvent  condition  of  said 
bank."  The  defendant  demurred  to  the  In- 
dictment, and  his  demurrer  was  sustained, 
and  the  indictment  quashed.  The  state  ap- 
peals. 

The  demurrer  contained  many  causes,  but 
those  relied  on  by  the  appellee  here  are:  (1) 
That  the  indictment  does  not  aver  that  the 
bank  was  In  fact  insolvent  when  the  deposit 
was  received.  (2)  That  the  Indictment  shows 
the  defendant  to  have  been  an  officer  of  a 
national  bank  organized  under  the  act  of  con- 
gress; that  these  banks  are  governmental 
agencies  of  the  United  States,  and  are  there- 
fore subjected  to  regulation  or  control  by 
state  authority. 

The  statute  under  which  the  Indictment 
was  found  Is  as  follows:  "If  the  president, 
the  manager,  cashier,  teller,  assistant,  clerk, 
or  other  employe  or  agent  of  any  bank  or 
banker's  office,  or  establishment,  conducting 
the  business  of  receiving  on  deposit,  the  mon- 
ey or  other  valuable  things  of  other  persons, 
shall  remove  or  secrete  or  conceal  the  assets 
or  efTects  of  such  establishment  for  the  pur- 
pose of  defrauding  any  of  the  creditors  of  the 
establishment,  or  shall  receive  any  deposit, 
knowing  or  having  good  reason  to  believe  the 
establishment  to  be  Insolvent,  without  in- 
forming the  depositor  of  such  condition,  on 
conviction,  he  shall  be  imprisoned  in  the  pen- 
itentiary not  longer  than  five  years."  The 
purpose  of  the  statute  is  to  protect  depositors 
■  against  the  acts  of  officers  and  employes  of 
establishments  (1)  in  withholding,  by  ab- 
stracting or  concealing,  the  assets,  so  that 
they  may  not  be  subject  to  the  demands  of 
creditors;  and  (2)  in  receiving  deposits  while 
the  establishment  la  Insolvent,  and  such  con- 
dition is  known  to  the  officer,  or  such  facts 
are  known  as  to  give  him  good  reason  to  be- 
lieve the  condition  of  actual  Insolvency  to 
exist  The  district  attorney,  In  preparing  the 
indictment,  has  followed  the  precise  language 
of  the  statute.  What  is  charged  may  be  true, 
and  yet  the  defendant  may  not  be  guilty  of 
the  offense  contemplated.  The  condition  of 
the  bank  when  the  deposit  was  received  may 
have  been  such  that  defendant  had  good  rea- 
son to  believe  it  to  be  Insolvent,  and  yet  in 
fact  it  may  not  have  been.  It  is  the  receipt 
of  the  deposit  Into  an  actually  insolvent  es- 
tablishment by  an  officer  or  agent  knowing, 
or  having  good  reason  to  believe,  that  fact 
of  such  real  insolvency,  that  is  made  criminal 


by  the  law,  and  this  essential  fact  should  be 
averred  in  indictments  under  the  statute. 
Jesse  v.  State,  28  Miss.  100;  Harrington  v. 
State,  54  Miss.  400;  Sullivan  v.  State,  67 
Miss.  346,  7  South.  275;  Rawls  v.  State,  70 
Miss.  739,  12  South.  584. 

The  contention  of  counsel  for  the  defend- 
ant that  defendant  is  not  punishable  under 
the  above  statute,  because  the  act  made  crim- 
inal by  It  was  committed  by  him,  If  commit- 
ted at  all,  as  an  officer  of  a  national  bank, 
over  whom  the  United  States  alone  has  juris- 
diction to  punish.  Is  not  maintainable.  Sec- 
tion 5209  of  the  Revised  Statutes  of  the  Unit- 
ed States  provides  that  "every  president,  di- 
rector, cashier,  teller,  clerk,  or  agent  of  any 
association,  who  embezzles,  abstracts,  or  will- 
fully misapplies  any  of  the  moneys,  funds, 
or  credits,  of  the  association;  or  who,  with- 
out authority  from  the  directors,  issues  or 
puts  in  circulation  any  of  the  notes  of  the  as- 
sociation, or  who,  without  such  authority,  is- 
sues or  puts  forth  any  certificates  of  deposit, 
draws  any  order  or  bill  of  exchange,  makes 
any  acceptance,  assigns  any  note,  bond,  draft, 
bill  of  exchange,  mortgage,  judgment,  or  de- 
cree; or  who  makes  any  false  entry  In  any 
book,  report,  or  statement  of  the  association, 
or  any  other  company,  body  politic  or  cor- 
porate, or  any  individual  person,  or  to  de- 
ceive any  officers  of  the  association,  or  any 
agent  appointed  to  examine  the  affairs  of  any 
such  association;  and  every  person  who,  with 
like  intent  aids  or  abets  any  officer,  clerk,  or 
agent  In  any  violation  of  this  section,  shall 
be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  imprisoned  not  less  than  five  years 
nor  more  than  ten."  Section  711  of  the  Re- 
vised Statutes  declares  that  "the  jurisdiction 
vested  in  the  courts  of  the  United  States  In 
all  cases  and  proceedings  hereinafter  men- 
tioned shall  be  exclusive  of  the  courts  of  the 
several  states.  First,  of  all  crimes  and  of- 
fenses cognizable  under  the  authority  of  the 
United  States,"  etc.  The  act  made  punisha- 
ble by  our  statute  Is  not  made  an  offense  by 
the  laws  of  the  United  States.  No  indict- 
ment In  the  courts  of  the  United  States  could 
have  been  returned  against  the  defendant  for 
receiving  the  money  of  a  deposit  when  the 
bank  was  in  fact  insolvent,  and  known  by 
the  defendant  to  be  so.  In  People  v.  Fonda. 
62  Mich.  401,  29  N.  W.  26,  It  was  held  that 
a  clerk  in  a  national  bank  could  not  be  in- 
dicted and  convicted  of  embezzlement  of  the 
moneys  of  such  bank,  In  a  state  court,  and 
under  a  state  statute,  for  the  reason  that  the 
act  was  made  punishable  by  the  laws  of  the 
United  States,  and  the  jurisdiction  of  the 
courts  of  the  United  States  declared  by  sec- 
tion 711  of  the  Revised  Statutes  to  be  ex- 
clusive of  the  courts  of  the  several  states. 
In  Com.  v.  Tenney,  97  Mass.  50,  the  defend- 
ant, a  clerk  in  a  national  bank,  was  indicted, 
under  the  statutes  of  the  state,  for  the  em- 
bezzlement of  certain  bonds,  the  property  of 
one  Peeple,  deposited  in  said  bank.  The  stat- 
utes of  the  United  States  at  that  time  pun- 
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ished  the  embezzlement  of  the  property  of 
national  banks,  but  not  of  the  property  of  In- 
dividuals, deposited  with,  and  in  the  custody 
of,  such  banks.  The  conviction  was  upheld, 
the  court  saying:  "As  the  federal  courts  have 
no  criminal  jurisdiction,  except  that  confer- 
red by  congress,  no  question  can  be  made  as 
to  the  constitutionality  of  state  legislation 
punishing  such  frauds,  until  they  have  been 
made  punishable  by  the  federal  laws.  There 
is  no  view  of  the  relative  or  of  the  concurrent 
powers  of  the  two  governments  which  affects 
the  decision  of  the  present  case;  for  all  courts 
and  Jurists  agree  that  state  sovereignty  re- 
mains unabridged  for  the  punishment  of  all 
crimes  committed  within  the  limits  of  the 
state,  except  so  far  as  they  have  been  brought 
within  the  sphere  of  federal  jurisdiction  by 
the  penal  laws  of  the  United  States."  In 
Com.  v.  Felton,  101  Mass.  204,  the  indictment 
alleged  that  Martin,  the  cashier  of  a  national 
bank,  had  embezzled  its  funds,  and  that  Fel- 
ton, the  defendant,  was  an  accessory  before 
the  fact  It  was  decided  that,  since  the  act 
of  congress  made  the  act  of  Martin  punisha- 
ble as  a  misdemeanor,  he  could  not  thereafter 
be  Indicted  under  the  statutes  of  the  state, 
and,  since  the  act  of  the  principal  was  made 
a  misdemeanor  by  the  federal  law,  the  de- 
fendant could  not  be  indicted  as  an  accessory, 
since  there  are  no  accessories  in  misdemean- 
ors. These  two  cases  illustrate  the  rule, 
which  Is  that,  so  long  as  the  general  govern- 
ment has  not  declared  the  act  an  offense 
against  its  laws,  it  is  competent  for  the 
states  to  declare  it  an  offense,  and  punish 
therefor.  But  when,  as  to  a  matter  within 
the  competency  of  the  United  States,  con- 
gress undertakes  to  legislate,  and  covers  the 
whole  subject,  the  jurisdiction  of  the  state  is, 
or  may  be  thereafter,  denied.  Fox  v.  Ohio, 
5  How.  410;  Moore  v.  Illinois,  14  How.  13; 
People  v.  White,  34  Oal.  183.  The  judgment 
is  affirmed. 


UNDERWOOD  v.  AINSWORTH. 

(Snpreme  Court  of  Mississippi.    Jan.  28,  1805.) 

Fraudulent-  Conveyances — Mortgage  on  Crops 
—Husband  and  Wife— New  Trial. 

1.  A  deed  of  trust  of  crops  to  be  raised  is 
not  a  conveyance  or  transfer,  within  Code,  8 
2294,  making  a  "transfer  or  conveyance  ox 
goods,  chattels,  or  land"  between  husband  and 
wife  void,  as  to  third  persona,  unless  recorded. 

2.  Code,  §  2293,  making  contracts  of  rent- 
ing of  land  between  husband  and  wife  void  as 
to  persons  without  notice,  unless  recorded,  does 
not  apply  where  a  sublease  of  land  by  a  hus- 
band to  his  wife  is  unrecorded,  and  one  with 
knowledge  of  the  wife's  mortgage  on  crops  to 
be  grown  on  the  land  takes  from  the  husband 
a  mortgage  of  the  same  crops. 

3.  A  new  trial  is  properly  refused,  on  the 
ground  of  surprise,  because  a  witness  had,  on 
the  trial  on  appeal,  given  evidence  which  he  did 
not  give  on  the  original  trial  in  the  justice's 
court,  where  the  witness  was  not  asked  why  he 
did  not  givd  such  evidence  in  the  lower  court, 
and  no  attempt  is  made  to  show  why  such  evi- 
dence was  not  contradicted  at  the  trial. 


Appeal  from  circuit  court,  Copiah  county; 
J.  B.  Chrisman,  Judge.  ' 

Action  by  J.  B.  Underwood,  trustee, 
against  W.  M.  Alnsworth,  trustee,  to  deter- 
mine the  rights  of  the  parties,  as  trustees, 
to  crops  raised  on  a  piece  of  land.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

R.  N.  Miller  and  H.  T.  Millsaps,  for  appel- 
lant.  Geo.  S.  Dodds,  for  appellee. 

COOPER,  C.  J.  One  Brown  was  the  les- 
see of  a  tract  of  land,  and  executed  a  deed 
of  trust  on  the  crops  to  be  grown  thereon 
during  the  year  1893  to  the  appellant,  as  trus- 
tee, to  secure  a  debt  due  to  Davis,  Ellis  & 
Co.  The  wife  of  Brown  subleased  from  him, 
as  he  says,  a  part  of  the  land,  and  gave  a 
deed  of  trust  on  the  crops  to  be  grown  there- 
on to  secure  a  debt  she  owed  to  the  appel- 
lee. Under  this  deed,  the  appellee  has  pos- 
session of  the  corn  in  controversy,  which 
was  grown  on  the  land  sublet  to  the  wife. 
On  the  trial,  the  plaintiff  having  made  a 
prima  facie  case,  the  defendant  put  Brown 
upon  the  stand  as  a  witness,  and  offered  to 
prove  by  him  the  fact  that  he  had  sublet 
a  part  of  the  land  to  his  wife.  The  plain- 
tiff objected  to  the  Introduction  of  this  evi- 
dence, because  It  was  an  effort  to  prove  by 
parol  a  contract  between  husband  and  wife, 
in  violation  of  section  2294  of  the  Code, 
which  declares  that  "a  transfer  or  convey- 
ance of  goods  and  chattels  or  lands  between 
husband  and  wife,  shall  not  be  valid,  as 
against  any  third  person,  unless  the  trans- 
fer or  conveyance  be  in  writing  and  acknowl- 
edged and  filed  for  record,  as  a  mortgage  or 
deed  of  trust  is  required  to  be;  and  pos- 
session of  the  property  shall  not  be  equiva- 
lent to  filing  the  writing  for  record,  but  to 
affect  third  persons,  the  writing  must  be  fil- 
ed for  record."  The  court  sustained  the 
plaintiff's  objection,  and  "the  defendant 
thereupon  stated  that  Davis,  Ellis  &  Co. 
were  estopped  to  deny  this  lease,  because 
they  would  show  by  this  witness  that,  at 
the  instance  of  Davis,  Ellis  &  Co.,  the  wit- 
ness' wife  had  made  to  the  defendant,  Alns- 
worth, a  deed  of  trust  on  this  corn,  and  had 
by  the  arrangement  secured  a  certain  horse." 
The  court  thereupon  admitted  the  testi- 
mony, and  the  witness  stated,  in  substance, 
that  he  (the  witness)  had  bought  a  horse 
from  the  defendant  for  $110,  of  which  sum 
he  had  paid  $50;  that  defendant,  in  the  be- 
ginning of  the  year,  was  pressing  witness 
for  the  balance,  and  threatened  proceedings 
against  witness  unless  the  debt  should  be 
secured;  that  witness  went  to  Davis,  Ellis 
&  Co.,  who  were  his  merchants,  and  explain- 
ed his  situation  to  them,  and  requested  them 
to  advance  the  money  to  pay  the  debt  due 
to  the  defendant.  This  they  declined  to  do, 
but  suggested  to  him  that  his  wife  should 
give  defendant  a  deed  of  trust  on  the  crops 
to  be  grown  on  the  land  she  had  leased  from 
witness.    On  this  testimony,  the  court  gave 
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the  general  charge  for  the  defendant  On 
motion  for  a  new  trial,  upon  the  ground  that 
plaintiff  had  been  surprised  by  the  testi- 
mony of  the  witness  Brown,  affidavits  were 
read  to  the  effect  that  the  witness  had  tes- 
tified In  the  trial  of  the  cause  In  the  magis- 
trate's court,  and  had  not  then  said  any- 
thing of  the  facts  to  which  he  had  spoken 
on  the  trial  In  the  circuit  court  Mr.  Davis, 
of  the  firm  of  Davis,  Ellis  &  Go.,  made  affida- 
vit that  the  facts  stated  by  the  witness  were 
not  true,  and  Millsaps,  the  owner  of  the 
land,  also  made  affidavit  that  he  was  present 
at  the  time,  and  that  nothing  had  been  said 
by  Brown  to  Davis,  Ellis  &  Co.,  or  by  that 
firm  to  Brown,  in  reference  to  the  wife  giv- 
ing a  deed  of  trust  on  her  crops  to  secure 
Ains worth.  In  Davis'  affidavit,  he  says 
that  he  bad  never  heard  of  the  alleged  con- 
versation referred  to  by  the  witness  Brown 
"until  the  case  was  called  in  the  circuit 
court."  It  does  not  appear,  In  the  bill  of 
exceptions,  that  the  witness  was  asked  to 
admit,  deny,  or  explain  why,  on  the  trial  In 
the  magistrate's  court,  he  had  not  testified 
as  he  did  on  the  trial  In  the  circuit  court 

The  point  principally  pressed  by  counsel 
here  is  that  the  arrangement  between 
Brown  and  his  wife  was  void  because  of  sec- 
tion 2294  of  the  Code,  hereinbefore  set  but, 
and  it  was  urged  that  there  could  be  no  es- 
toppel, even  if  the  facts  testified  to  by 
Brown  were  true,  because  Ainsworth  gave 
no  new  consideration  for  the  security  he 
got,  which  was  given  to  secure  the  payment 
of  a  pre-existing  debt  We  do  not  think 
the  agreement  between  husband  and  wife 
falls  within  the  condemnation  of  section 
2294  of  the  Code.  There  was  no  'transfer 
or  conveyance  of  goods  and  chattels,  or 
lands,  between  husband  and  wife,  within  the 
meaning  of  this  section  of  the  Code.  Its 
purpose  is  to  invalidate  transfers  and  con- 
veyances between  husband  and  wife  of  prop- 
erty which  Is  claimed  by  creditors  or  others 
to  be  that  of  the  spouse  who,  but  for  the 
transfer  or  conveyance,  would  be  the  owner. 
Section  2293,  a  part  of  the  same  chapter, 
deals  with  the  subject  of  renting  and  hiring 
of  lands  and  personalty,  when  the  ownership 
of  the  business  transacted,  and  the  profits 
and  liability  thereof,  instead  of  the  owner- 
ship of  the  property  by  which  the  business 
is  transacted,  is  involved.  Nothing  but  the 
written  recorded  contract  can  be  relied  on 
In  the  class  of  cases  referred  to  in  section 
2294.  But  by  express  provision  of  section 
2293,  the  renting  of  land  and  hiring  of  per- 
sonalty is  declared  invalid,  "as  to  all  per- 
sons dealing  with  him  without  notice,  unless 
the  contract  between  the  husband  and  wife, 
which  changes  this  relation,  be  evidenced 
by  writing  subscribed  by  them,  duly  ac- 
knowledged, and  filed  with  the  chancery 
clerk  of  the  county,  where  such  business 
may  be  done,  to  be  recorded  as  other  in- 
struments." One  section  of  the  Code,  as  to 
the  contract  to  which  it  relates,  declares 


that  nothing  but  the  written  recorded  con- 
tract shall  avail;  the  other,  as  to  those  to 
which  it  refers,  declares  them  invalid,  unless 
written  and  recorded,  except  as  to  persons 
with  notice.  The  result  Is  that  In  contracts 
of  the  one  class,  persons  with  notice  are- 
bound  by  the  contract  between  the  husband 
and  the  wife.  In  this  class  of  cases,  the 
doctrine  of  estoppel  has  no  application,  but 
notice  alone  is  sufficient  to  bind  all  persons 
dealing  with  one  spouse  in  adverse  Interest 
to  that  of  the  other.  If,  therefore,  Davis, 
Ellis  &  Co.,  at  the  time  they  took  their 
deed  of  trust  from  Brown,  had  notice  of  the 
right  of  the  wife,  they  are  bound,  not  by  es- 
toppel, but  because  no  interest  in  the  wife's 
crop  could  pass  by  the  deed  of  the  husband. 

The  court  properly  refused  to  grant  a  new 
trial  on  the  ground  of  surprise.  The  wit- 
ness Brown  was  not  asked  to  explain  why 
he  had  not  delivered  the  same  evidence  be- 
fore the  magistrate  as  before  the  circuit 
court  and  no  attempt  was  made  to  impeach 
him  by  proof  that  he  had  not  Mr.  Davis 
says  he  only  heard  of  the  facts  relied  on 
"when  the  case  was  called."  No  explana- 
tion is  givon  why  he  did  not  on  the  trial  ap- 
pear and  contradict  the  witness,  as  he  should 
have  done.  Affirmed. 


FOSTER  v.  YAZOO  &  M.  V.  R.  CO. 
(Supreme  Court  of  Mississippi.    March  1& 
1895.) 

Death  bt  WrOKOVDL  Act  —  Statotb  or  Limita- 
tions—Running  of  Statotb  against  Infant. 
Code  1892,  c.  83,  §  2746.  which  contains 
a  saving  clause  in  favor  of  infants  "in  any  of 
the  personal  actions  before  mentioned,"  applies 
only  to  actions  mentioned  in  that  chapter,  and 
therefore  an  action  by  an  infant  for  the  death 
of  its  father,  given  by  section  863  of  chapter 
21,  must  be  brought  within  one  year  after  the 
death  of  the  decedent,  as  required,  though  the 
infant  at  the  time  is  not  represented  by  any 
guardian,  etc. 

Appeal  from  circuit  court,  Warren  county; 
J.  D.  Gilland,  Judge. 

Action  by  C.  W.  Foster,  a  minor,  by  next 
friend,  etc.,  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  There  was  a  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Affirmed. 

C.  W.  Foster,  by  his  next  friend,  William 
Foster,  brought  this  suit  against  the  Yazoo 
&  Mississippi  Valley  Railroad  Company,  seek- 
ing to  recover  damages  for  the  killing  of  his 
father  by  the  alleged  wrongful  act  of  defend- 
ant on  June  22,  1892.  The  suit  was  filed 
March  20, 1894.  To  plaintiff's  declaration  de- 
fendant pleaded  that  the  action  was  barred 
because  not  begun  within  one  year  after  the 
death,  as  provided  by  section  663  of  the  Code 
of  1892.  Plaintiffs  replication  set  up  that  at 
the  time  of  the  death  of  his  father  he  was  an 
infant  of  less  than  two  years  of  age,  "not 
represented  by  any  parent  executor,  adminis- 
trator, guardian,  or  other  trustee,  and  within, 
the  saving  of  the  statute  for  such  causes. 
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made  and  provided."  Defendant  demurred 
to  this  replication.  The  demnrrer  was  sus- 
tained. Plaintiff  declined  to  plead  further, 
-and  his  suit  was  dismissed,  and  he  appealed. 

Wade  R.  Young,  for  appellant.   Mayes  & 

"Harris,  for  appellee. 

WHITFIELD,  J.  Section  663,  Code  1892, 
like  Its  predecessors  In  the  Codes  of  1857, 
1871,  and  1880,  provides  Its  own  special  stat- 
ute of  limitations,  and  contains  no  saving  In 
behalf  of  minors.  The  words,  "any  of  the 
personal  actions  before  mentioned,"  In  sec- 
tion 2746,  must  be  held  to  apply  to  tee  ac- 
tions mentioned  in  chapter  83  of  the  Code  of 
1892,  of  which  it  is  a  part  This  Is  settled 
by  the  case  of  Maitland  v.  Keith,  30  Miss.  499. 
This  case  and  Martin  v.  Gilleylen,  70  Miss. 
324,  12  South.  254,  and  Morgan  v.  Lodge,  53 
Miss.  665,  are  conclusive  of  the  propriety  of 
the  action  of  the  court  below.  Pearson  v. 
McMillan,  37  Miss.  609,  and  Bacon  v.  Gray, 
23  Miss.  140,  are  not  in  point.  Frost  v.  Rail- 
road Co.  (N.  H.)  9  AtL  790,  Is  also  inappli- 
cable. Railroad  Co.  v.  Sanders  (Ky.)  5  S.  W. 
563,  Is  based  on  the  Kentucky  statute,  chap- 
ter 57,  |  3,  Gen.  St,  which  provides  for  the 
recovery  of  damages,  as  our  section  663,  Code 
1892,  does  (except  that  the  Kentucky  stat- 
ute, tn  the  case  cited,  provides  for  punitive 
damages),  did  not  contain  in  Itself  the  one- 
year  statute.  Chapter  71,  Gen.  St.  Ky.,  pro- 
vides a  limitation  of  one  year,  and  another 
section  of  that  chapter  contained  a  saving 
tn  favor  of  infants.  This  legislation,  there- 
fore, expressly  saved  the  infants'  rights.  But 
again,  the  Kentucky  court  held  that  there 
was  but  one  cause  of  action,  could  be  but 
one  recovery,  and  that  notwithstanding  the 
saving  In  favor  of  the  Infant,  such  saving 
would  operate  in  its  favor  only  where  there 
was  no  other  person  in  esse  who  could  sue 
on  the  joint  cause  of  action.  This  view  the 
Texas  supreme  court  repudiates  on  the  ground 
that  while  there  is,  as  that  court  also  holds, 
but  one  cause  of  action,  there  may  be  two  or 
more  recoveries  on  that  one  cause  of  action 
in  favor  of  the  parties  beneficially  entitled 
under  the  statute,  accordingly  as  all  of  them 
are  or  are  not  parties  to  the  first  or  succeed- 
ing actions,  the  action  In  that  state  being 
solely  for  the  benefit  of  the  surviving  wife, 
child,  etc.  This  settled  view  of  section  663  of 
the  Code  of  1892,  here,  Is  that  there  are  two 
causes  of  action,  which  may  coexist,  but  are 
wholly  Independent  of  each  other  (Railroad 
Co.  v.  Phillips,  64  Miss.  603,  2  South.  637); 
so  that  the  Kentucky  decision  is,  both  for 
that  reason  and  because  its  statute  contains 
an  express  saving  in  favor  of  infants,  inap- 
plicable here.  The  Texas  decision  is  also  un- 
permissive for  the  same  reason.  There  Is  much 
apparent  force  in  the  suggestion  of  learned 
counsel  that  to  hold  that  the  appellant,  an 
infant  only  two  years  old,  without  father  or 
mother  or  guardian  is  barred,  there  being  also 
do  administration  on  the  estate  of  his  father, 
the  party  killed  by  appellee,  results  in  the 


anomaly  that  the  administrator,  suing  by  vir- 
tue of  section  1916  of  the  Code  of  1892,  may 
bring  an  action  in  case  of  death  within  six 
years,  while  the  infant  will  be  barred,  under 
section  688,  In  one  year,  from  the  death.  It 
to  to  be  observed,  however,  first  that  the 
causes  of  action  are  not  the  same.  The  ad- 
ministrator sues  in  this  state  to  recover  the 
damages  sustained  by  his  intestate  Intermedi- 
ate the  injury  and  death,— damages  for  per- 
sonal Injuries.  Such  lias  been  the  holding,  and 
it  Is  asserting  a  derivative  right.  Railroad 
Co.  v.  Pendergrass,  69  Miss.  425,  12  South. 
954.  But  the  father  or  mother  or  children 
or  next  of  kin  sue  for  the  loss  to  them  occa- 
sioned by  the  death,— the  value  to  them  of  the 
deceased  as  a  breadwinner,— and  assert  a 
right,  given  for  the  first  time  by  section  663. 
And,  secondly,  that  the  matter  Is  one  within 
the  power  of  the  legislature  to  regulate  at 
will,  and  'Its  lex  scripta  est"  Considera- 
tions suggested  by  the  manifest  hardship  of 
the  instance  are  proper  to  be  addressed  to  the 
legislative  branch  of  the  government,  but  can- 
not Influence  a  court  to  Infringe  the  general 
rule.  It  is  to  be  said,  too,  as  well  put  In  the 
Kentucky  case,  that  the  nature  of  the  cause 
of  action  Is  such  that  it  Is  In  the  Interest  of  a 
sound  public  policy  that  the  right  to  sue  should 
be  limited  to  some  short  period  as  against 
all  parties.  However  deeply  regretting,  there- 
fore, the  seeming  hardness  of  the  precedent, 
we  must  not  permit  that  hardness  to  betray 
us  Into  bad  law.   The  judgment  Is  affirmed 


LE  BLANC  et  aL  r.  ILLINOIS  CENT.  R.  CO. 
et  al. 

(Supreme  Court  of  Mississippi.    June  12, 1895.) 
Railroad  Com  pa  him— Taxation— Gbavel  Pits- 
Tax  Sals— Tims  fob  Redemption. 

1.  Code  1880,  $S  597-606,  relating  to  taxa- 
tion of  railroads,  provide  for  assessing  railroads 
and  their  property  in  a  different  manner  from 
that  prescribed  for  other  property,  and  by  oth- 
ers than  the  looal  authorities.  Sections  607, 
608,  relieve  railroad  companies  from  the  taxa- 
tion prescribed  by  the  preceding  sections  by  the 
Dayment  of  certain  fixed  sums  as  commuta- 
tion taxes,  provided  that  lands  owned  by  rail- 
road companies  and  not  used  in  operating  the 
railroads  shall  be  taxable  as  other  property. 
Held,  that  the  roadbed  and  right  of  way  of  a 
railroad  company  which  accepted  the  latter 
sections,  and  paid  the  full  amount  of  its  com- 
mutation taxes,  could  not  be  taxed  by  the  local 
authorities,  but  gravel  pits  owned  by  such  com- 
pany, and  not  used  In  the  operation  of  its  road, 
could  be  taxed  by  such  authorities. 

2.  Gravel  pits  of  a  railroad  company,  used 
largely  for  the  purpose  of  sale  and  gain,  though 
partly  used  for  the  purposes  of  Its  own  road, 
are  not  used  in  the  operation  of  Its  road. 

3.  Const  1890,  §  79,  does  not  authorize  re- 
demption after  one  year  from  a  tax  sale  made 
in  1891,  for  the  taxes  of  1890. 

Appeal  from  chancery  court,  Pike  county; 
H.  C.  Conn,  Chancellor. 

Bill  by  the  Illinois  Central  Railroad  Com- 
pany and  the  Chicago.  St.  Louis  &  New  Or- 
leans Railroad  Company  against  R.  E.  Le 
Blanc  and  others  to  set  aside  tax  sales  and 
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deeds  of  certain  land  and  to  redeem.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Re- 
versed in  part  and  affirmed  In  part. 

The  railroad  companies  claimed  that  the 
land  in  question  was  exempt  from  levy  and 
sale  for  taxes  because  of  the  payment  by  the 
Illinois  Central  Railroad  Company  of  a  gen- 
eral privilege  or  commutation  tax  of  so  much 
per  mile  on  its  line  of  railroad  In  lieu  of  all 
other  taxes.  The  land  consists  of  the  right* 
of  way,  100  feet  wide,  upon  which  the  main 
line  of  the  railroad  is  built,  and  certain  ad- 
jacent gravel  pits,  on  which  there  are  certain 
spur  tracks  connecting  with  the  main  line. 
The  Chicago,  St  Louis  &  New  Orleans  Rail- 
road Company  claimed  title  In  fee  to  the 
right  of  way,  subject  to  a  lease  by  the  Illinois 
Central  Railroad  Company,  which  claimed  a 
leasehold  interest  Both  companies  claimed 
a  leasehold  Interest  for  80  years  from  1886 
in  the  gravel  pits.  The  land  was  sold  by  the 
tax  collector  of  Pike  county  In  March,  1891, 
for  the  state  and  county  taxes  of  1800,  to 
L.  C.  Lanier  and  S.  A.  N.  Lanier.  They  re- 
ceived a  deed  from  the  tax  collector,  and  in 
April,  1892,  conveyed  the  land  to  the  defend- 
ant R.  E.  Le  Blanc.  Complainants  also  in- 
sisted that  the  land  in  controversy  was  used 
in  the  operation  of  the  road.  It  was  further 
claimed  that  under  section  79,  Const  1890, 
two  years  from  the  date  of  sale  were  allowed 
within  which  to  redeem  the  land  from  the 
tax  sale  The  sale  occurred  March  2,  1891, 
and  complainants  offered  to  redeem  through 
the  chancery  clerk,  tendering  the  amount 
due  on  October  28,  1892.  An  answer  under 
oath  was  filed,  denying  complainants'  owner- 
ship of  the  land,  and  .  asserting  that  the  occu- 
pancy of  the  right  of  way  for  the  main  line 
of  the  road  was  permissive. 

J.  H.  Price  and  Cassedy  &  Cassedy,  for  ap- 
pellants. Mayes  &  Harris  and  R.  H.  Thomp- 
son, for  appellees. 

WOODS,  J.  It  Is  too  late  now  to  call  in 
question  the  title  of  the  appellee  to  its  road- 
bed and  right  of  way.  For  40  years  the  rail- 
road has  been  in  undisturbed  possession  of 
the  right  of  way,  and  asserting  title  in  every 
way  possible  almost  Henry  and  John  Car- 
ter, the  original  owners  of  the  land  which 
the  right  of  way  transfers,  have,  in  writing, 
solemnly  recognized  the  right  of  way  as  be- 
longing to  appellee's  lessor.  That  the  road- 
bed and  right  of  way  was  not  assessable  or 
salable  by  the  local  authorities  of  Pike  coun- 
ty is  susceptible  of  ready  demonstration.  Un- 
der the  scheme  of  the  Code  of  1880,  §§  597- 
606,  inclusive,  for  the  taxation  of  all  railroad 
property,  provision  was  made  for  valuing,  as- 
sessing, and  taxing  railroads  and  all  their 
property  in  a  manner  peculiar  and  totally 
distinct  from  that  prescribed  for  all  other 
property  in  the  state,  and  under  this  scheme 
the  local  authorities  had  nothing  to  do  with 
the  assessment  of  taxes  upon  railroad  prop- 
erty.   By  sections  607  and  608  of  the  same 


Code  the  railroad  companies  of  the  state 
were  relieved  from  compliance  with  the  said 
scheme  for  taxing  railroad  property  by  pay- 
ment of  certain  fixed  sums  as  commutation 
taxes,  but  the  proviso  to  section  607  de- 
clared that  lands  owned  by  railroad  com- 
panies, and  not  used  in  operating  the  rail- 
roads, should  be  taxable  as  other  property, 
and  for  all  purposes.  The  appellee  accepted 
this  act  of  the  legislature,  and  so  signified 
Its  acceptance  in  formal  writing  to  the  proper 
state  authority,  and  from  the  year  of  so  ac- 
cepting the  appellee  had  paid  the  treasury 
the  full  amount  of  Its  commutation  tax  re- 
quired of  it  up  to  and  Including  the  year 
1890;  that  being  the  year  in  which  the  rail- 
road is  supposed  to  have  been  in  default  in 
the  payment  of  its  commutation  taxes. 
Clearly,  by  the  plain  terms  of  sections  607 
and  608,  the  local  authorities  had  no  power 
to  assess  and  collect  taxes  on  the  property 
of  the  appellee  used  in  operating  its  railroad, 
and  so  the  appellants  acquired  no  title  to  ap- 
pellee's roadbed  and  right  of  way  in  the  S. 
E.  V*  of  the  S.  W.  of  section  11,  township 
1,  range  7  E.,  in  Pike  county. 

As  to  the  Carter  gravel  pit  (as  we  shall  call 
it  for  convenience)  and  the  adjoining  gravel 
pit  of  the  appellee,  it  is  equally  clear  to  us 
that  these,  if  not  used  by  appellee  in  operat- 
ing its  railroad,  were  taxable  by  the  local 
authorities.  This  view  Is  supported  by  three 
considerations:  (1)  The  proviso  to  section 
607  declares  that  lands  owned  by  railroad 
companies,  and  not  used  in  operating  their 
railroads,  shall  be  taxable  as  other  property 
used  for  all  purposes.  (2)  By  an  act  ap- 
proved March  12, 1884  (Acts  1884,  p.  30),  sec- 
tion 607  of  Code  of  1880  was  amended  in 
these  words:  "Lands  owned  by  railroad 
companies  and  not  used  in  operating  the  rail- 
roads shall  be  taxable,  as  all  other  property 
and  for  all  purposes,  any  exemption  in  their 
charters  to  the  contrary  notwithstanding  as 
to  such  lands.  And  said  lands  shall  be  as- 
sessed by  assessors  and  taxes  shall  be  col- 
lected by  sheriffs  and  paid  into  the  state  and 
county  treasuries."  (3)  And,  conclusively, 
when,  under  sections  607  and  608,  the  appel- 
lee accepted  the  provision  for  a  commutation 
tax  on  all  Its  property  employed  in  operating 
the  railroad,  the  former  sections  from  597 
to  606,  inclusive,  because  ineffective,  and 
the  appellee,  by  the  express  terms  of  section 
607,  was  exempted  from  the  foregoing  sec- 
tions of  the  Code  scheme  for  railroad  taxa- 
tion, embraced  in  the  sections  from  597  to 
606.  The  auditor,  treasurer,  and  secretary 
of  state,  who  were  constituted  a  state  board 
of  assessors  for  railroad  taxation,  under  the 
scheme  of  the  Code  of  1880,  ceased  to  exer- 
cise the  functions  of  assessors,  and  the  rail- 
road company  was  released  from  the  duty 
of  filing  with  the  auditor  of  public  accounts 
a  full  schedule  of  all  its  property,  real,  per- 
sonal, and  mixed,  wherever  situated,  with  its 
value.  It  thus  became  the  duty  of  local  as- 
sessors to  list  all  lands  of  this  appellee  not 
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used  in  operating  Its  railroad,  and  of  the  local 
collector  to  collect  all  taxes  Into  the  state  and 
county  treasuries,  according  to  their  respec- 
tive rights.  The  only  question  remaining  is 
one  of  fact:  Were  the  Garter  gravel  pits 
"used"  in  1890  in  operating  the  railroad? 
The  Carter  gravel  pit  was  used  by  the  ap- 
pellee partly  in  operating  its  railroad,  and 
largely  for  purposes  of  sale  and  gain,  as  very 
clearly  appears  from  the  evidence  before  us; 
and  so  the  gravel  pits  were  properly  sold  as 
delinquent  for  taxes,  by  the  local  authorities 
of  Pike  county,  and  respondents  acquired  a 
valid  tax  title  to  them  at  the  collector's  tax 
sale,  made  March  2,  1891.  The  offer  to  re- 
deem was  too  late.  The  period  of  redemption 
was  one  year.  Reversed  in  part,  and  affirm- 
ed in  part,  and  decree  here  in  accordance 
with  this  opinion. 


HOLDEN  v.  BBIMAGB  et  aL 

(Supreme  Court  of  Mississippi.   Oct  15,  1894.) 

Dud— Ackhowlbdombht  brforb  Gkahtbk— Con- 
tinuance—Review. 

L  Where  a  conveyance  is  made  to  a  trus- 
tee, with  power  of  Bale  for  the  payment  of 
debts,  such  trustee  is  disqualified,  as  any  other 
grantee  would  be,  to  take  the  acknowledgment 
of  the  grantor. 

2.  Where  the  application  for  a  continuance 
does  not  appear  in  the  record,  it  will  be  pre- 
sumed that  ft  was  rightly  refused. 

Appeal  from  circuit  court,  Rankin  county; 

A.  G.  Mayers,  Judge. 

Action  of  replevin  by  J.  P.  Holden  against 
J.  P.  Brimage  and  others.  Prom  a  judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

William  Buchanan,  for  appellant  H.  8. 
Cole  and  P.  Henry,  for  appellees. 

COOPER,  C.  J.  The  appellant  claiming 
to  be  substituted  trustee  under  the  provision 
of  a  deed  of  trust  to  secure  the  payment  of 
a  certain  note,  executed  by  the  appellee  on 
the  30th  day  of  January,  1891,  to  W.  E.  Tray- 
lor  as  trustee,  Instituted  this  action  of  re- 
plevin for  the  recovery  of  the  personal  prop- 
erty conveyed  by  said  deed.  On  the  trial  of 
the  cause,  the  plaintiff  offered  in  evidence 
the  deed,  which  was  objected  to  on  the 
ground  that  it  had  been  acknowledged  before 
the  trustee,  W.  B.  Traylor,  which  acknowl- 
edgment was,  because  of  the  incapacity  of 
said  trustee  to  take  and  certify  the  same,  not 
competent  evidence  of  its  execution,  and  be- 
cause no  other  evidence  was  offered  to  prove 
the  execution  thereof.  This  objection  was 
sustained,  and  the  deed  excluded;  and  there- 
upon, as  appears  by  the  statement  of  the  bill 
of  exceptions,  the  cause  was  continued  until 
the  sixth  day  of  the  term.  On  that  day  the 
plaintiff  applied  for  a  continuance  because 
of  the  absence  of  the  appellees  and  one  P. 

B.  Berry,  for  whom  subpoenas  had  Issued, 
and  by  whom  the  plaintiff  expected  to  prove 
the  execution  of  the  deed.  The  continuance 
was  refused,  and  thereupon,  as  the  bill  of 


BRIMAGE.  883 

exceptions  states,  William  Buchanan,  attorney 
for  the  plaintiff,  then  testified  on  the  part  of 
the  plaintiff  that  he,  a  few  days  ago,  ex- 
hibited the  note  and  deed  of  trust  afterwards 
offered  in  evidence  herein  to  J.  P.  Brimage, 
one  of  the  defendants,  and  that  said  J.  P. 
Brimage  told  witness  that  he  signed  said  note 
and  deed  of  trust  in  his  own  handwriting, 
and  acknowledged  the  same  before  W.  E. 
Traylor,  Justice  of  the  peace,  at  the  time  they 
purport  on  their  face  to  have  been  signed. 
This  was  all  the  evidence  In  the  cause,  and 
the  court  then  gave  judgment  for  the  de- 
fendants. 

The  deed  of  trust  was  properly  executed 
when  offered  In  evidence.  The  effect  of  an 
acknowledgment  Is  to  entitle  the  Instrument 
to  recordation,  and  also  to  dispense  with  oth- 
er proof  of  its  execution.  In  Wasson  v. 
Connor,  54  Miss.  851,  it  was  said  by  this  court 
that  "whatever  may  be  said  of  the  receiv- 
ing for  record  and  recording  a  deed,  it  Is  evi- 
dent that  the  taking  of  an  acknowledgment 
of  a  grantor  is  a  quasi  judicial  act  and  can- 
not be  performed  by  the  grantee  in  the  deed. 
The  officer  who  takes  an  acknowledgment 
acts  in  a  judicial  character  in  determining 
whether  the  person  representing  himself  to 
be,  or  represented  by  some  one  else  to  be, 
the  grantor  named  in  the  conveyance  actual- 
ly is  the  grantor.  He  determines,  further, 
whether  the  person  thus  adjudged  to  be  the 
grantor  does  actually  and  truly  acknowledge 
before  him  that  he  executed  the  Instrument. 
By  bis  certificate  he  makes  an  official  record 
of  this  adjudication  on  these  points,  which 
cannot  be  Impeached  by  himself,  and  some- 
times cannot  be  Impeached  by  the  grantor. 
Johnston  v.  Wallace,  53  Miss.  331.  Inasmuch 
as  no  man  can  be  a  judge  in  his  own  case, 
It  follows  that  the  grantee  in  a  deed  can 
never  act  as  an  officer  In  taking  an  acknowl- 
edgment to  the  conveyance."  In  Wasson  v. 
Connor  the  acknowledgment  was  taken  by 
the  cestui  que  trust  in  a  deed  executed  to  a 
trustee  to  secure  the  payment  of  debts.  In 
Jones  v.  Porter.  59  Miss.  628,  the  acknowl- 
edgment was  taken  by  the  husband  of  the 
grantee,  who  was  the  procuring  cause  of  the 
conveyance,  and  it  was  held  that  he  was  dis- 
qualified to  act  In  the  present  case  the  ac- 
knowledgment was  made  before  the  trustee, 
and  the  only  question  presented  Is  whether 
this  distinguishes  the  case,  in  principle,  from 
those  above  noted.  The  precise  question  has 
not  been  presented  In  this  court,  but  it  has  fre- 
quently arisen  elsewhere;  and,  so  far  as  we 
have  seen  the  cases,  it  has  been  held  that 
when,  as  here,  the  conveyance  Is  to  a  trustee, 
with  power  of  sale  conferred  on  him  for  the 
payment  of  debts,  the  trustee  is  disqualified, 
as  any  other  grantee  would  be,  to  take  the 
acknowledgment  of  the  grantor.  Stevens  v. 
Hampton,  46  Mo.  404;  Brown  v.  Moore,  8Q 
Tex.  645;  Tavenner  v.  Barrett  21  W.  Va. 
666;  Bowden  v.  Parrlsh,  86  Va.  67,  9  S.  E. 
616;  note  to  Withers  v.  Baird,  32  Am.  Dec. 
757.  In  the  text  of  1  Am.  &  Eng.  Enc.  Law, 
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p.  140,  It  Is  stated  that  a  trustee  may  take 
the  acknowledgment,  but  the  cases  cited 
(Bennett  v.  Shipley,  82  Mo.  448,  and  Darst 
v.  Gale,  83  I1L  136)  are,  if  authorities  at  all, 
directly  opposed.  But,  since  the  execution  of 
the  deed  in  those  cases  was  proved  as  a  fact, 
what  was  said  as  to  the  incapacity  of  the 
trustees  to  take  the  acknowledgment  was 
probably  not  discussed.  What  we  have  said 
practically  disposes  of  this  appeal,  for  al- 
though, on  the  day  of  the  term  to  which  the 
case  was  postponed,  the  attorney  for  the 
plaintiff  testified  that  one  of  the  grantors  had 
admitted  the  execution  of  the  deed,  the  deed 
was  not  thereafter  tendered  in  evidence  as 
the  deed  of  such  party,  and  no  effort  was 
made  to  identify  any  of  the  property  de- 
scribed in  the  deed  as  the  property  of  that 
grantor. 

The  mere  statement  in  the  bill  of  excep- 
tions that  the  plaintiff  moved  for  a  continu- 
ance of  the  cause,  on  account  of  the  absence 
of  witnesses,  and  that  the  application  was 
denied,  does  not  show  error  in  the  action  of 
the  court  For  anything  that  appears  in  the 
record,  the  refusal  of  the  court  may  have 
been  because  the  application  did  not  disclose 
facts  which  entitled  the  plaintiff  to  a  con* 
tlnuance.  Since  the  application  does  not  ap- 
pear in  the  record,  we  must  presume  it  was 
rightly  refused.   The  judgment  Is  affirmed. 


WOODS  v.  RILEY  et  at. 
(Supreme  Court  of  Mississippi.    Nov.  26,  1894.) 

Rbstbaisibo  Wasts  fksdixo  Amu — Equitablb 
Jurisdiction. 

Const.  I  159f,  extends  equitable  juris- 
diction to  all  cases  of  which  such  courts  had 
jurisdiction  under  the  laws  in  force  when  the  con- 
stitution became  operative.  Section  160  declares 
that,  in  addition  to  the  equitable  jurisdiction 
theretofore  exercised  in  suits  to  try  title,  cancel 
clouds,  etc.,  courts  of  equity  shall  have  jurisdic- 
tion in  all  cases  where  said  court  heretofore  ex- 
ercised jurisdiction  ancillary  to  courtB  of  com- 
mon law,  and  it  may  grant  relief,  though  the  le- 
gal remedy  may  not  have  been  exhausted  or  the 
legal  title  established  at  law.  Under  Code  1880, 
5  1833,  then  in  force,  courts  of  equity  had  juris- 
diction to  cancel  clouds  on  title  to  land,  whether 
plaintiff  was  in  possession  or  not,  and  whether 
the  instrument  assailed  was  in  form  a  legal  or  an 
equitable  title.  Held,  that  the  commission  of 
waste  by  one  in  possession  of  land,  claiming  ad- 
versely to  plaintiff,  may  be  restrained  pending  an 
appeal  from  a  decree  adjudging  defendant's  title 
to  be  valid. 

Appeal  from  chancery  court,  Sunflower 
county;  W.  R.  Trigg,  Chancellor. 

Bill  by  Charles  R.  Woods  against  Ed.  Riley 
and  another  to  restrain  the  commission  of 
waste.  An  injunction  was  granted  pending 
the  determination  of  the  rights  of  the  par- 
ties, and  from  a  decree  dissolving  the  injunc- 
tion, and  awarding  damages  on  the  injunc- 
tion bond,  complainant  appeals.  Reversed. 

Campbell  &  Starling  and  J.  Holmes  Baker, 
for  appellant  Jayne  &  Watson,  for  appel- 
lees. 


COOPER,  a  J.  The  appellant  exhJ 
his  bill  against  appellees,  alleging  that 
the  real  owner  of  the  land  therein  desci 
and  that  the  appellees  are  In  possession  1 
of,  claiming  title  adversely;  that  he  had  i 
tofore  proceeded  In  equity  against  app 
for  a  cancellation  of  their  title,  and,  on 
hearing,  the  court  had  decreed  the  til 
appellees  to  be  valid,  and  from  that  d 
he  had  prosecuted  an  appeal  to  the  sut 
court,  which  was  then  pending  and  urn 
mined;  that  the  principal  value  of  the 
consisted  of  the  timber  growing  th< 
which  the  appellees  were  about  to  cm 
remove  from  the  land;  and  that  they 
insolvent  and  unable  to  respond  In  dam 
An  Injunction  was  prayed,  and  obtalne 
straining  the  appellees  from  cutting  the 
ber  until  the  rights  of  the  parties  shou 
determined.  The  defendants  moved  u 
solve  the  Injunction  on  the  face  of  the 
and,  on  a  hearing,  a  decree  was  made 
solving  the  injunction,  and  awarding 
ages  on  the  injunction  bond.  From  tht 
cree  this  appeal  is  prosecuted. 

In  support  of  the  decree  it  is  said:  (1) 
a  court  of  equity  will  not  enjoin  the  coi 
sion  of  waste  by  one  in  possession  of 
claiming  adversely  to  the  complainant 
complainant's  title  not  having  been  < 
lished  by  an  action;  and  that,  in  face  c 
decree  against  complainant's  title  made  i 
former  controversy,  no  relief  can  be  gr 
to  him  as  against  those  determined  by 
decree  to  be  the  true  owners.  (2)  Tl 
complainant,  by  any  proceeding,  could 
secured  an  injunction,  it  should  have 
prayed  In  the  litigation  from  the  lower 
so  long  as  the  record  of  that  cause  rem 
there,  and  from  this  court  after  the  a 
had  brought  that  cause  here. 

The  cases  cited  by  counsel  for  app 
— Potndexter  v.  Henderson,  Walk.  176; 
with  v.  Dodd,  24  Miss.  487;  Nevitt  v.  ( 
pie,  1  How.  (Miss.)  108;  Eskridge  v. 
ridge,  51  Miss.  526— fully  sustain  the  cc 
tion  of  appellees  on  the  first  position  a< 
lag  to  the  principles  of  equity  formerly 
vailing.  The  rule,  however,  rested  upo 
principles  that  parties  having  legal  i 
should  be  remitted  to  courts  of  law  for 
vindication,  and  the  denial  of  jurisdicti 
equity  until  the  legal  right  should  be  < 
llsbed  at  law.  In  modern  practice,  the 
though  unbroken,  Is  not  so  rigid  as 
which  originally  prevailed,  and  the  tern 
of  courts  -of  equity  now  is  to  extend 
temporarily,  so  as  to  protect  against 
arable  injury  pending  proceeding  at  Is 
establish  the  legal  right  In  Erhart 
Boaro,  113  U.  S.  537,  5  Sop.  Ct  565,  the 
plainants  had  sued  at  law  to  recover  p< 
sion  of  a  mining  claim,  and,  pending  tt 
tion,  prayed  and  obtained  an  ancillary  in 
tion  to  protect  the  claim  from  waste  pe: 
the  legal  action.  The  action  at  law  wt 
cided  against  the  plaintiff,  and  thereupo 
court  dissolved  the  injunction,  and  the  ; 
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tiff  appealed  both  causes.  The  Judgment  at 
law  was  reversed,  and  a  new  trial  accorded, 
and  it  was  decided  that  the  injunction  should 
be  restored  for  the  protection  of  the  estate 
pending  the  action  at  law,  the  court  saying: 
"This  doctrine  [that  a  court  of  equity  would 
not  restrain  the  use  and  enjoyment  of  the 
premises  by  the  defendant  when  the  title  was 
in  dispute]  has  been  greatly  modified  in  mod- 
ern times,  and  it  is  now  a  common  practice 
in  cases  when  irremediable  mischief  is  being 
done  or  threatened,  going  to  the  destruction 
of  the  substance  of  the  estate,  such  as  the 
extracting  of  the  ores  from  a  mine  or  the 
cutting  down  of  timber  or  the  removal  of 
coal,  to  issue  an  Injunction,  though  the  title 
to  the  premises  be  in  litigation.  The  author- 
ity of  the  court  Is  exercised  in  such  cases, 
through  its  preventive  writ,  to  preserve  the 
property  from  destruction  pending  legal  pro- 
ceedings for  the  determination  of  the  title." 
Beach,  Mod.  Eq.  Jur.  5  710.  But  In  this 
state  the  Jurisdiction  hi  equity  in  this  class 
of  cases  is  lifted  far  above  the  region  of 
doubt  by  our  constitution.  By  section  159 
of  that  Instrument,  the  general  Jurisdiction 
of  chancery  Is  conferred,  and,  by  paragraph 
f  thereof,  Is  made  to  extend  to  "all  cases  of 
which  the  said  court  had  Jurisdiction  under 
the  laws  In  force  when  this  constitution  is 
put  in  operation."  Now,  by  force  of  the  stat- 
ute, when  the  constitution  became  operative, 
courts  of  chancery  had  Jurisdiction  to  cancel 
clouds  upon  the  title  to  land,  whether  the 
complainant  were  In  or  out  of  possession,  and 
whether  the  instrument  assailed  was  in  form 
a  legal  or  an  equitable  title.  Code  1880,  § 
1833.  In  aid  and  extension  of  this  statutory 
Jurisdiction,  It  is  declared  by  section  160  of 
the  constitution  that,  "in  addition  to  the  Ju- 
risdiction heretofore  exercised  by  the  chan- 
cery court  in  suits  to  try  title  and  cancel 
deeds,  and  other  clouds  upon  title  to  real  es- 
tate, It  shall  have  Jurisdiction  in  such  cases 
to  decree  possession,  and  to  displace  posses- 
sion, to  decree  rents  and  compensation  for 
improvement  and  taxes;  and  in  all  cases 
when  said  court  heretofore  exercised  Juris- 
diction, ancillary  to  courts  of  common  law,  it 
may  exercise  such  Jurisdiction  to  grant  the 
relief  sought,  although  the  legal  remedy  may 
not  have  been  exhausted,  or  the  legal  title  es- 
tablished at  law."  Clearly,  the  relief  sought 
by  the  complainant  In  this  cause  is  such  as 
falls  within  the  auxiliary  or  ancillary  Juris- 
diction of  equity,  and  which,  under  the  for- 
mer practice  In  equity,  was  generally  with- 
held until  the  right  at  law  had  been  estab- 
lished, but  which  under  the  modern  practice 
was  frequently  afforded.  The  constitution 
not  only  destroys  the  obstacle  which  had  for- 
merely  existed  to  the  exercise  of  this  auxiliary 
relief,  but,  as  to  the  cases  falling  within 
paragraph  f  of  section  159  and  section  160, 
confers  Jurisdiction  upon  courts  of  equity  to 
try  legal  as  well  as  equitable  titles.  If  a 
court  of  law  first  acquires  Jurisdiction,  eq- 
uity may,  without  awaiting  exhaustion  of  the 
v.l8eo.no.l4— 25 


legal  remedy,  afford  auxiliary  aid.    If  the 

court  of  equity  first  acquires  Jurisdiction,  it 
may  proceed  to  final  and  complete  relief, 
though  the  titles  and  rights  involved  are  of  a 
legal,  as  distinguished  from  an  equitable, 
character. 

2.  It  may  be  that  complainant  stood  in  no 
need  of  the  restraining  process  until  after 
the  determination  in  the  court  below  of  the 
former  suit.  In  which  the  title  to  the  premises 
was  adjudged  against  him.  By  moving  to 
dissolve  on  the  face  of  the  bill,  the  defend- 
ants admit  the  truth  of  the  matters  therein 
properly  pleaded;  and,  this  being  so,  a  state 
of  facts  Is  shown  entitling  complainant  to  re- 
lief. The  decree  is  reversed,  the  injunction 
restored,  and  cause  remanded. 


HOOKER  v.  LEVY  et  al 
(Supreme  Court  of  Mississippi.    Jan.  21,  1895.) 
Pbactice — Stipulations — Continuance. 

1.  An  appeal  was  taken  by  a  claimant  from 
a  judgment  in  favor  of  plaintiffs  in  one  of  several 
actions  involving  the  same  property,  and  it  was 
stipulated  in  the  court  below  that  the  evidence 
in  such  action  should  stand  as  the  evidence  in  all 
the  actions,  and  that  claimant's  motions  for  new 
trials  in  the  other  actions  should  be  continued, 
and  should  be  sustained  in  case  of  a  reversal  of 
the  case  appealed,  and  such  motions  were  "contin- 
ued until  the  next  term."  The  next  term  in  the 
court  below  was  the  July  term,  but  the  appeal 
was  not  returnable  to  the  supreme  court  until 
the  October  term  of  that  court.  Held,  that  the 
stipulation  contemplated  a  continuance  until  the 
disposition  of  the  appeal,  and  that  it  was  error 
for  the  court,  pending  the  appeal  and  without 
notice  to  claimant,  to  overrule  his  morion  for  a 
new  trial  in  one  of  the  actions,  on  the  theory  that 
the  continuance  extended  only  to  the  July  term. 

2.  Where  a  claimant's  motions  for  new  trials 
of  several  actions  involving  title  to  the 'same 
property  were  continued  to  await  the  decision  on 
appeal  by  him  in  one  of  the  actions,  it  was  error 
for  the  court  to  overrule  one  of  such  motions 
pending  the  appeal,  and  without  notice  to  claim- 
ant on  the  ground  that  the  appeal  was  unduly 
delayed,  where  there  was  no  stipulation  that  the 
appeal  should  be  heard  at  the  next  term  of  the 
supreme  court,  and  the  appeal  was  continued  in 
that  court  on  a  showing  by  it  deemed  sufficient. 

8.  Such  ruling  cannot  be  sustained  on  the 
ground  that,  by  delay  of  the  case  in  the  supreme 
court  collection  of  the  judgment  below  would 
be  prejudiced,  where  claimant's  bond  afforded 
ample  security. 

Appeal  from  circuit  court,  Leflore  county; 
R.  W.  Williamson,  Judge. 

Action  by  Sutcllff  &  Owen  against  B.  Ullen- 
dorf,  and  separate  actions  by  Pickens  &  Thay- 
or,  P.  P.  Williams  &  Co.,  and  A.  Q.  Levy  & 
Co.  against  the  same  defendant.  H.  S.  Hook- 
er appeared  as  claimant  In  all  the  actions,  and, 
from  a  judgment  In  favor  of  plaintiffs  In  the 
first  case,  appealed.  It  was  stipulated  that 
the  evidence  In  such  case  should  stand  as  the 
evidence  In  all  the  cases,  and  that  if  the  Judg- 
ment was  reversed  on  appeal,  claimant's  mo- 
tions for  new  trials  in  the  other  cases  should 
be  granted.  From  an  order  refusing  to  set 
aside  an  order  made  pending  appeal  of  such 
case,  denying  claimant's  motion  for  a  new 
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trial  In  the  case  of  A.  G.  Levy  &  Co.  against 
B.  Ullendorf,  claimant  appeals.  Reversed. 

Miller,  Smith  &  Uircb  and  Rush  &  Gardner, 
for  appellant  A.  H.  Longino  and  Percy  R. 
Somerville,  for  appellees. 

WOODS,  J.  At  the  February  term,  1893, 
of  the  circuit  court  of  Leflore  county,  the  four 
cases  of  Sutcliff  &  Owen  v.  B.  Ullendorf,  De- 
fendant (H.  S.  Hooker,  Claimant);  Pickens 
&  Thayor  v.  B.  Ullendorf,  Defendant  (H.  S. 
Hooker,  Claimant);  P.  P.  Williams  &  Co.  v. 
B.  Ullendorf,  Defendant  (H.  S.  Hooker,  Claim- 
ant); and  A.  G.  Levy  &  Co.  v,  B.  Ullendorf, 
Defendant  (H.  S.  Hooker,  Claimant),— came  on 
for  trial,  which  resulted  in  judgments  against 
defendant  and  claimant  From  the  judgment 
against  claimant  in  the  first-named  case,  an 
appeal  was  prayed  and  taken  to  the  supreme 
court,  and  motions  to  set  aside  the  verdicts 
and  judgments  in  the  remaining  three  cases, 
and  for  new  trials,  were  filed;  whereupon,  as 
appears  from  the  record  before  us,  the  follow- 
ing agreement  was  made  In  open  court,  and 
entered  on  the  minutes  of  the  court:  "Pick- 
ens &  Thayor  vs.  B.  Ullendorf  (H.  S.  Hook- 
er, Claimant);  P.  P.  Williams  &  Co.  vs.  B. 
Ullendorf  (H.  S.  Hooker,  Claimant);  A.  G. 
Levy  &  Co.  vs.  B.  Ullendorf  (H.  S.  Hooker, 
Claimant).  It  Is  hereby  agreed  in  open  court 
that  the  evidence  taken  in  the  case  of  Sutcliff 
&  Owen  vs.  B.  Ullendorf,  Defendant  (H.  S. 
Hooker,  Claimant),  tried  at  the  February 
term,  1803,  of  the  circuit  court  of  Leflore  coun- 
ty, shall  be  held  as  the  evidence  In  the  above 
cases;  and,  If  said  case  of  Sutcliff  &  Owen  vs. 
B.  Ullendorf  is  reversed  and  remanded  by  the 
supreme  court  of  the  state,  the  motion  for  a 
new  trial  In  the  above-styled  cases  now  pend- 
ing (which  it  Is  agreed  shall  be  continued) 
shall  be  sustained,  the  judgments  rendered  In 
the  above  causes  at  this  term  set  aside,  and  a 
new  trial  granted."  The  motion  of  the  claim- 
ant to  set  aside  the  judgments  In  the  three 
above-styled  cases  was  then  "continued  until 
the  next  term,"— the  July  term,  1893.  The 
appeal  in  the  Sutcliff  &  Owen  case  was  return- 
able to  the  October  term,  1893,  of  the  supreme 
court,  and  was  accordingly  and  properly  filed 
to  that  term  of  this  court  At  that  term,  this 
court,  upon  showing  held  by  it  sufficient,  con- 
tinued the  case  of  Hooker  v.  Sutcliff  to  the 
March  term,  1894,  of  this  court;  and  it  was 
then  disposed  of  by  the  supreme  court  in  a 
judgment  in  favor  of  claimant,  whereby  the 
judgment  of  the  court  below  in  favor  of  Sut- 
cliff &  Owen  was  reversed.  15  South.  140. 
In  the  meantime,  at  the  February  term,  1894, 
of  Leflore  circuit  court,  and  while  the  appeal 
of  Hooker  v.  Sutcliff  was  pending  in  the  su- 
preme court,  on  application  of  counsel  for  ap- 
pellees A.  G.  Levy  &  Co.,  the  Judge  of  said 
circuit  court  took  up  and  overruled  claimant's 
motion  for  a  new  trial,  which  had  been  con- 
tinued at  the  February  term,  1893,  and  or- 
dered execution  to  issue  on  the  judgment  in 
favor  of  appellees  rendered  at  the  last-named 
term  of  that  court    It  should  be  observed 


here  that  the  taking  up  the  motion  of  claim- 
ant for  a  new  trial,  filed  and  continued  at  the 
February  term,  1803,  was  without  notice  to 
the  claimant  that  it  would  be  called  up  dur- 
ing the  pending  of  the  appeal  to  the  supreme 
court  of  the  Sutcliff  &  Owen  case.  The 
claimant  subsequently  appeared  in  court,  and. 
at  the  same  term,  moved  the  court  to  set  aside 
its  action,  just  detailed.  Much  evidence  was 
then  offered  on  this  last  motion  of  claimant, 
but  the  court  declined  to  disturb  its  former 
judgment 

The  judgment  of  the  court  below,  from 
which  the  claimant  appeals,  rests  upon  three 
principal  propositions,  as  appears  on  the  face 
of  the  judgment  itself,  viz.:  (1)  The  motion 
made  by  claimant  for  a  new  trial  at  the 
February  term,  1803,  was  "continued  only 
until  the  July  term  of  this  court,  ls93.M  (2) 
The  appeal  in  the  Sutcliff  &  Owen  case  had 
been  unduly  delayed,  and  had  not  been  prose- 
cuted with  effect,  as  contemplated  by  the 
agreement  of  parties  entered  at  the  February 
term,  1803,  and  by  the  order  of  continuance 
at  that  term.  (3)  The  delay  of  claimant  in 
prosecuting  his  appeal  In  the  supreme  court 
endangers  the  collection  of  the  judgment  of 
appellees. 

All  of  these  grounds  are  unsubstantial.  The 
motion  of  the  claimant  made  at  the  February 
term,  1893,  of  the  circuit  court,  was  not  con- 
tinued only  to  the  July  term  following  of  that 
court  That  construction  of  the  order  of  the 
court  continuing,  the  hearing  of  the  motion 
would  render  utterly  nugatory  the  solemn 
agreement  of  the  parties  entered  of  record, 
and  for  this  reason:  The  July  term  of  the  cir- 
cuit court  occurred  before  the  appeal  to  the 
supreme  court  was  returnable,  even  in  that 
court;  the  October  term,  1893,  of  the  supreme 
court  being  that  to  which  the  appeal  was  re- 
turnable. To  carry  out  the  agreement  the 
motion  of  the  claimant  was,  of  course,  form- 
ally continued  to  the  next  term,  but  not  to 
that  only;  the  letter  and  spirit  of  the  agree- 
ment of  the  parties  required  its  further  con- 
tinuance until  the  disposition  of  claimant's  ap- 
peal to  this  court 

The  appeal  to  this  court  was  not  unduly  de- 
layed in  its  prosecution.  There  was  no  stipu- 
lation in  the  agreement  that  the  appeal  should 
be  pressed  to  hearing  at  the  first  term  there- 
after of  the  supreme  court;  and  the  causes  of 
the  delay  In  this  court  from  October,  1893,  to 
March,  1894,  are  made  perfectly  plain  by  the 
record  in  our  hands.  The  claimant  did  not 
ask  for  this  brief  delay,  and  was  ready  to 
submit  the  cases  at  the  October  term,  1893. 
The  delay  was,  in  part,  at  the  request  of  the 
claimant's  adversaries,  Sutcliff  &  Owen,  and 
was  granted  by  this  court  on  a  showing 
thought  by  us  to  be  good  and  sufficient  But 
Independently  of  this,  the  agreement  did  not 
require  the  appeal  to  be  heard  in  this  court  at 
the  first  term  of  this  court 

Equally  without  foundation  is  the  last  propo- 
sition on  which  the  learned  judge  below  relied 
to  support  his  action.   There  is  nothing  to 
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show  that  the  brief  delay  from  October,  1894, 
to  March,  1894,  endangered  the  collection  of 
appellees'  judgment  The  security  for  the 
payment  6f  that  Judgment,  If  appellees  should 
finally  prevail,  was  the  bond  of  the  claimant, 
executed  when  the  property  In  controversy 
was  delivered  to  him;  and  there  Is  to  be  found 
no  hint  that  this  bond  is  not  good  and  suffi- 
cient. 

We  must  carry  out  the  agreement  of  the  par- 
ties as  they  themselves  have  made  it,  and,  to 
that  end,  we  must  set  aside  the  judgment  of 
the  court  below,  overruling  claimant's  motion 
made  at  the  February  term,  1893,  to  set  aside 
the  verdict  and  judgment  against  him  in  ap- 
pellees' favor,  and  remand  the  case  for  further 
proceedings  in  accordance  with  that  agree- 
ment   Reversed  and  remanded. 


HARRISS.  Sheriff,  v.  STATE  ex  rel.  DOLAN. 

(Supreme  Court  of  Mississippi.    April  29,  1895.) 

Counties  —  Board  of  Supervisors  —  Plaob  of 
Mkhtino — Chancbrt  Clerk's  Omc>  sot 

IN  CODHT  HODSE. 

Code  1892,  §  306,  provides  that  when  there 
shall  not  be  a  courthouse  in  any  county,  or  the 
same  may  be  undergoing  repairs,  or  unfit  for  use, 
the  board  of  supervisors  shall  provide  and  desig- 
nate some  suitable  building  in  which  courts,  and 
the  meetings  of  such  board,  may  be  held.  Sec- 
tion 3074  provides  that  clerks  of  the  circuit  and 
chancery  courts,  etc.,  shall  keep  their  offices  at 
the  county  courthouse,  if  offices  shall  be  there 
nrovided.  and,  if  not  within  one-fourth  of  a  mile 
of  such  courthouse.  Held,  that  where  a  chan- 
cery clerk's  office  was  in  a  separate  building  from, 
but  within  a  quarter  of  a  mile  of,  the  court- 
house, a  meeting  of  the  board  of  supervisors  in 
such  office,  and  the  adoption  of  an  order  there- 
in for  a  local  option  election,  were  void. 

Appeal  from  circuit  court,  Coahoma  county; 
R.  W.  Williamson,  Judge. 

Petition  by  the  state  of  Mississippi,  on  rela- 
tion of  James  A.  Dolan,  for  a  writ  of  manda- 
mus to  compel  R.  N.  Harriss,  sheriff  of  Coaho- 
ma county,  to  Issue  to  him  a  license  to  retail 
intoxicating  liquors.  From  a  judgment  grant- 
ing the  writ  the  sheriff  appeals.  Affirmed. 

There  was  a  local  option  election  held  m 
Coahoma  county  in  July,  1893,  resulting 
against  the  sale  of  liquors  In  that  county.  The 
relator  contends  that  said  election  was  void 
because  the  petition  for  it  was  considered, 
and  the  order  made,  by  the  board  of  supervis- 
ors, at  a  meeting  held  in  the  chancery  clerk's 
office,  at  Friar  Point  which  office  is  In  a  build- 
ing separate  from  the  courthouse.  This  case 
presents  the  single  question  as  to  the  validity 
of  that  election.  It  is  admitted  that  the  peti- 
tion for  a  local  option  election  was  considered, 
and  the  order  therefor  was  made,  at  a  session 
of  the  board  of  supervisors  held  In  the  chan- 
cery clerk's  office.  A  courthouse  had  been  con- 
structed by  the  county  of  Coahoma,  without 
offices  for  any  of  the  county  officers,  on  a  lot 
owned  and  held  for  courthouse  purposes  In 
Friar  Point  The  county  owned  another  lot 
in  Friar  Point,  on  which  it  built  a  jail,  In 
which  building  the  offices  of  the  sheriff,  circuit 


clerk,  and  chancery  clerk  were  situated.  The 
chancery  clerk's  office  had  been  in  this  build- 
ing for  many  years,  until  it  was  destroyed  by 
fire,  In  1887,  and  the  board  of  supervisors  had 
met  therein  regularly.  After  the  destruction 
of  this  building  the  board  of  supervisors  pur- 
chased a  lot  adjoining  the  courthouse  lot  on  the 
south,  and  built  a  two-story  house  on  it.  In 
the  lower  story  were  situated  the  offices  of  the 
circuit  and  chancery  clerks  and  the  sheriff,  the 
upper  story  being  used  as  a  jail.  The  original 
courthouse  lot  was  Inclosed,  and  the  courthouse 
was  within  100  feet  of  its  southern  boundary. 
The  sheriff's  office  bad  a  door  opening  into  the 
courthouse  yard,  but  the  door  of  the  chancery 
clerk  opened  on  the  outside  of  the  yard,  and 
there  was  no  door  between  the  sheriff's  office 
and  the  chancery  clerk's  office.  The  circuit 
court  held  that  the  election  was  void,  and  ren- 
dered judgment  for  the  relator. 

Rucks  Yerger,  for  appellant  J.  W.  &  W. 
D.  Cutrer,  for  appellee. 

WHITFIELD,  J.  We  have  given  this  case 
that  careful  consideration  which  its  Importance 
demands.  We  have  examined  all  the  authori- 
ties cited  by  the  learned  counsel  for  appellant 
and  others.  The  authorities  relied  on  are  in- 
applicable. The  subject-matters  under  treat- 
ment in  these  cases  furnish  the  key  to  the  im- 
port of  the  word  "at"  in  the  various  connec- 
tions in  which  it  occurs.  The  case  of  State  v. 
City  of  Camden,  38  N.  J.  Law,  299,  is  the  case 
of  an  act  providing  that  a  railroad  company 
should  hold,  exempt  from  taxation,  a  tract  of 
land  "at  the  terminus  of  the  road."  It  is  to 
be  noted  that  in  the  various  acts  considered  in 
the  case  the  words  "at  or  near"  are  constantly 
used, — "terminating  at  or  near,"  etc.  The 
West  Jersey  Railroad  Company  was,  through 
some  agreement  with  the  Camden  &  Amboy 
Company,  to  take  its  cars  over  the  tracks  of 
that  company  to  a  suitable  landing  within  the 
limits  covered  by  Its  charter.  And  according- 
ly the  question  In  the  case  was  whether  "the 
terminus"  of  the  West  Jersey  road  was  the 
point  where  it  intersected  the  Camden  &  Am- 
boy Railroad,  some  2,500  feet  west  of  said 
intersection.  The  West  Jersey  Railroad  bad 
built  its  offices  In  the  city  of  Camden,  and  not 
at  the  point  of  intersection,  but  ran  (under 
the  agreement)  its  cars  into  Camden  over  the 
track  of  the  other  road.  The  court  held  that 
the  terminus  was  where  the  buildings  were 
erected,  at  which  freight  was  delivered,  etc., 
under  the  agreement,— a  manifestly  wholly  dis- 
similar case.  Kibbe  v.  Benson,  17  Wall.  629, 
was  a  case  of  service  of  process  "at  the  dwell- 
ing house,"— entirely  distinct  subject-matter; 
the  court  holding  that  leaving  the  process  "at 
a  distance  of  one  hundred  and  twenty-five  feet" 
from  the  dwelling  house,  "and  in  a  corner  of 
the  yard,  Is  not  a  compliance  with  this  agree- 
ment" Bartlett  v.  Jenkins,  2  Fost  (N.  H.)  63, 
Is  not  only  a  case  of  entirely  dissimilar  subject- 
matter  (place  where  a  casual  military  parade 
should  take  place),  but  the  order,  expressly, 
was  to  parade  "at  or  near  the  house  of  Brum 
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ford'*;  and  the  court  said,  very  properly, 
'■These  words,  'at  or  near,'  are,  In  this  connec- 
tion, synonymous."  Hurley  v.  Marsh,  1  Scam. 
329,  Is  a  case  of  venue  In  a  criminal  case,— "at 
Montebello,  In  the  county  of  Hancock,"  being 
held,  of  course,  to  be  the  proper  form  of  laying 
venue,  and  the  words  "at  Montebello"  not  to 
be  descriptive  of  the  place  "where  the  Injury 
was  committed."  Place  was  not  of  the  es- 
sence of  the  offense.  Counsel  cites  no  Missis- 
sippi case  to  support  his  contention.  In  Mo- 
hawk Bridge  Co.  v.  Utlca  &  8.  R.  Co.,  6  Paige, 
562,  the  court  says,  "The  preposition  'at,'  when 
it  precedes  the  name  of  a  place,  and  denotes 
situation,  frequently  means  the  same  as  'In' 
or  'within.' "  The  meaning  of  the  words  "at 
the  courthouse"  is  best  arrived  at,  in  this 
connection,  by  a  comparison  of  our  statutes  on 
this  subject-matter,  and  a  reference  to  our  de- 
cisions thereon.  The  context  In  which  words 
stand  and  the  subject-matter  in  the  discussion 
of  which  they  are  used,  are  the  primary  tests, 
where  their  meaning  is  sought;  and  sections  of 
the  Code  (sections  277-279,  296,  306,  8074,  Code 
1892)  place  It  beyond  doubt  that  the  word 
"courthouse,"  in  this  legislation,  means  the 
"building  occupied  and  appropriated  for  the 
holding  of  courts."  4  Am.  &  Eng.  Enc.  Law, 
p.  446.  Section  806  provides  that  "when  there 
shall  not  be  a  courthouse  in  any  county,  or 
the  same  may  be  undergoing  repairs,  or  unfit 
for  use,  the  board  of  supervisors  •  •  • 
shall  provide  and  designate  some  suitable 
building  in  which  courts  of  the  county  and  the 
meetings  of  the  bou-d  of  supervisors  may  be 
bad,"  etc.;  thus  conjoining  the  meetings  of 
the  courts  of  the  county  and  of  the  board  of 
supervisors.  Code  1892,  f  8074,  provides  that 
the*  "clerks  of  the  circuit  and  chancery 
courts,"  etc,  "shall  keep  their  offices  at  the 
courthouse  of  their  respective  counties,  If  of- 
fices shall  be  there  provided  for  them,  and  If 
offices  shall  not  be  there  provided  for  them, 
they  shall  keep  their  offices  within  one  fourth 
of  a  mile  of  the  courthouses  of  their  respective 
counties."  Here  the  distinction  is  clearly  put 
between  two  places,— the  courthouse  and  some 
other  place,  within  a  quarter  of  a  mile  of  the 
courthouse,  where  the  chancery  clerk's  office 
may  be,  In  the  case  named.  The  boards  of 
supervisors  are  to  meet  "at  the  courthouses"  of 
their  respective  counties,  not  at  the  chancery 
clerks'  offices,  which  may  or  may  not  be  at  the 
courthouses,  and  In  the  case  at  bar  the  chan- 
cery clerk's  office  was  not  at  the  courthouse. 
As  said  by  the  supreme  court  of  Georgia  In 
Longworthy  v.  Featherston,  65  Ga.  167,  "It 
ought  not  to  have  been  at  the  clerk's  office, 
•  *  •  for  that  was  In  no  sense  a  'courthouse,' 
for  It  does  not  appear  that  any  court  was  ever 
held  there."  A  courthouse  Is  a  house  where 
courts  are  held,  and  "at  the  courthouse"  has, 
in  the  legislation  and  decisions  of  this  state, 
a  crystallized  and  settled  meaning  in  this  con- 
nection, and  means  at  the  building  occupied 
and  appropriated,  according  to  law,  for  the 
holding  of  courts.  This  court  has  no  legislative 
power.    It  is  as  much  its  solemn  duty  to  en- 


force the  law  as  written,  when  that  law  Is 
clearly  expressed,  as  that  of  the  humblest  cit- 
izen of  this  commonwealth.  It  would  be  a 
manifest  perversion  of  Its  constitutional  func- 
tions to  read  into  a  statute  clearly  written  a 
meaning  at  war  with  the  plain  and  manifest 
significance  of  the  terms  used,  In  the  con- 
text, regard  being  had  to  the  subject-matter 
being  treated.  The  law  requiring  the  board  of 
supervisors  to  meet  at  the  courthouse  Is,  for 
most  obvious  reason^  pre-eminently  wise.  That 
law  this  court  must  administer  as  written,  and 
not  mold  to  suit  exigencies  of  varying  cases,  or 
to  save  from  results,  however  hard,  brought 
about  by  the  inexcusable  negligence  which 
falls  to  open  the  Code,  and  read  what,  when 
read,  is  too  clear  to  need  any  construction. 
Members  of  boards  of  supervisors  should  read 
at  least  so  much  of  the  Code  as  relates  to  their 
duties.  Affirmed. 


BLOCKER  v.  STATE. 
(Supreme  Court  of  Mississippi,  April  1,  1895.) 
Municipal  Cobporatjokb—  Jobisdiction  ovxb 
Highways. 
A  city  incorporated  under  Ann.  Code, 
1892,  c.  93,  which  provides,  by  section  2939,  that 
each  municipality  shall  constitute  a  "separate 
road  district,"  and  for  the  working  of  streets, 
and,  by  section  2945  et  seq.,  that  the  municipal- 
ity shall  have  power  to  vacate  and  lay  out 
streets,  and  makes  the  street  commissioner  road 
overseer,  with  general  control  over  the  streets, 
has  exclusive  jurisdiction,  as  against  the  coun- 
ty, over  highways  included  within  the  corpo- 
rate limits,  and  may  order  the  same  to  be 
closed. 

Appeal  from  circuit  court,  De  Soto  county; 
Eugene  Johnson,  Judge. 

Milton  Blocker  was  convicted  for  obstruct- 
ing a  highway,  and  appeals.  Reversed. 

Appellant  was  indicted  and  convicted,  In 
the  circuit  court  of  De  Soto  county,  for  ob- 
structing a  highway,  under  section  1145  of 
the  Code  of  1892.  The  case  was  submitted  to 
the  court,  a  jury  having  been  waived,  on 
the  following  agreed  statement  of  facts:  The 
obstruction  was  placed  upon  the  road  with- 
in the  corporate  limits  of  the  town  of  Olive 
Branch,  in  De  Soto  county,  Miss.,  by  the 
defendant,  as  set  forth  In  the  Indictment 
The  road  obstructed  was  an  old  public  road, 
and  was  such  before  the  town  of  Olive 
Branch  was  incorporated,  and  has  been  a 
public  road  more  than  40  years.  The  board 
of  mayor  and  aldermen  of  the  town  of  Olive 
Branch  were  regularly  organized  under  the 
Code  of  1892.  The  board  of  mayor  and  al- 
dermen of  the  town  of  Olive  Branch  had 
passed  an  ordinance  directing  said  road  to 
be  stopped  up  prior  to  the  obstruction,  and 
had  opened  other  streets  for  the  use  of  the 
public.  It  was  agreed  that  the  ordinance 
annulling  the  road  and  directing  it  to  be 
stopped  up  was  In  all  respects  regular,  and 
the  board  of  mayor  and  aldermen  had  m 
ail  respects  complied  with  the  law  in  passing 
the  ordinance  before  the  obstructions  were 
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placed  upon  the  road.  The  court  held  that 
the  action  of  the  board  of  mayor  and  alder- 
men was  no  protection  to  defendant,  and 
found  him  guilty  as  charged,  and  sentenced 
him  to  pay  a  fine,  from  which  this  appeal  was 
taken, 

Powel  &  Dabney,  for  appellant  Frank 
Johnston,  Arty.  Gen.,  for  the  State. 

WHITFIELD,  J.  The  question  presented 
by  the  record  Is  whether  the  ordinance  of  the 
town  of  Olive  Branch,  a  municipality  gov- 
erned by  chapter  98  of  the  Annotated  Code 
of  1892,  closing  and  vacating  Blocker  avenue, 
was  a  good  defense  to  appellant,  who  was 
Indicted  under  section  1145  of  said  Code  for 
obstructing  a  public  highway.  Section  2923 
provides:  "Each  *  •  •  town  •  •  * 
which  1b  incorporated,  shall  be  governed  by 
the  provisions  of  this  chapter."  Section  2939 
provides,  "Each  municipality  shall  constitute 
a  separate  road  district,"  and  provides  how 
streets  shall  be  worked.  Section  2945  pro- 
vides that  the  municipality  shall  have  power 
to  "close  and  vacate  any  street,  or  alley,  or 
any  portion  thereof."  Section  2946  provides 
that  the  municipality  shall  have  power  'to 
exercise  the  right  of  eminent  domain  in  the 
laying  of  streets,  avenues,  alleys,  and  parks, 
and  in  straightening  or  widening  the  streets, 
or  changing  the  grade  thereof,"  etc.  Section 
2947  vests  the  municipality  with  full  juris- 
diction In  the  matter  of  streets,  sewers,  and 
parks,  to  open,  lay  out,  and  construct  the 
same,  to  repair,  maintain,  pave,  sprinkle,  and 
light  the  same.  Section  3000  clothes  the 
street  commissioner  with  general  control  of 
the  streets,  etc.,  and  makes  it  his  duty  to 
"see  that  they  are  always  kept  in  repair," 
and  to  "have  them  worked,"  etc.  He  is 
city  "road  overseer."  The  "full  jurisdiction 
in  the  matter  of  streets"  given  by  section 
2947  is  the  complement  of  the  "full  Jurisdic- 
tion over  roads,  highways,"  etc.,  so  far  as  re- 
lated to  "matters  of  county  police,"  given  by 
section  289  to  the  board  of  supervisors.  The 
fullest  and  completest  power  over  streets  is 
given  the  municipality  by  the  sections  quot- 
ed, and  by  various  others,  as  sections  2931- 
2933,  2936.  The  scheme  provided  by  this 
chapter  for  the  government  of  cities,  towns, 
and  villages  is  one  admirable  In  its  whole 
and  in  its  details,  and  Is  Intended  to  stand 
apart  to  itself  as  the  law  of  such  municipal- 
ities, except  when  otherwise  specially  pro- 
vided. The  town,  so  far  as  highways  are 
concerned,  is  a  "separate  road  district."  Its 
"street  commissioner"  is  Its  exclusive  "road 
overseer."  Full  jurisdiction  over  Its  streets 
is  vested  in  the  town  authorities  (theretofore 
in  the  board  of  supervisors)  while  the  streets 
were  county  highways.  Whene^w  any  town 
adopts  this  chapter  as  the  law  of  its  being, 
the  Jurisdiction  over  the  public  roads  and 
highways  within  its  limits,  theretofore  in  the 
board  of  supervisors,  vests  thereafterward 
exclusively  in  such  town.  This  must  of  ne- 


cessity be  so.  Endless  confusion  would  result 
from  holding  that  the  board  of  supervisors 
and  the  board  of  mayor  and  aldermen  of  the 
town  have  concurrent  authority.  The  prin- 
ciple is  stated  by  Chief  Justice  Beasley  to  be 
that  general  laws  relating  to  highways  "do 
not  apply  to  the  streets  in  towns  and  cities, 
the  charters  of  which  confer  on  the  corpora- 
tion the  authority  to  regulate  the  streets,  on 
the  principle  that  the  general  legislation  on 
a  particular  subject  must  give  way  to  the 
special  legislation  on  the  same  subject." 
State  v.  Town  of  Morristown,  33  N.  J.  Law, 
at  page  61.  The  whole  matter  is  fully  dis- 
cussed in  State  v.  Jones,  18  Tex.  878,  879, 
the  court  concluding:  "No  two  independent 
bodies  can  exercise  unlimited  control  over 
the  same  subject-matter  at  the  same  time, 
without  giving  rise  to  conflict  and  collisions, 
which  the  law  never  Intended,  and  which 
the  people  would  never  tolerate."  This  was 
a  striking  case.  Jones  was  indicted  as  road 
overseer,  for  not  keeping  the  road  in  repair. 
There  part  of  a  public  road,  upon  the  incor- 
poration of  the  town  of  Goliad,  lay  wholly 
within  its  limits,  and  this  specified  part  of 
said  road  was  set  apart  by  the  county  au- 
thorities as  a  public  county  road,  and  Jones 
directed  to  work  it  It  was  held  that  the 
indictment  should  be  quashed  because  the 
county  authorities  were  without  jurisdiction 
over  that  part  of  what  had  been  a  public 
county  highway.  Precisely  the  same  point 
on  entirely  similar  facts  was  ruled  the  same 
way  in  State  v.  Mainey,  65  Ind.  404.  The 
same  doctrine  is  emphatically  announced  in 
Town  of  Ottawa  v.  Walker,  21  111.,  at  page 
609,  the  court  saying:  "The  power,  in  its 
very  nature,  would  seem  to  be  Inconsistent 
with  its  joint  or  concurrent  exercise  by  the 
two  bodies;  and  even  If  the  city  charter 
was  not  subsequent  in  date,  unless  it  plain- 
ly appeared  from  the  language  employed 
that  it  was  intended  to  be  Joint  or  concurrent, 
it  would  be  held  that  the  power  was  exclu- 
sive in  the  commissioners  beyond  the  city 
limits,  and  exclusive  in  the  common  council 
within  their  jurisdictional  limits,  and  neither 
have  any  power  to  perform  any  acts  in  refer- 
ence to  this  subject  beyond  their  respective 
limits."  Judge  Dillon  cites  authorities  to  the 
same  effect  In  Municipal  Corporations  (4th 
Ed.  voL  2,  §  676),  but,  what  Is  more  to  the 
purpose,  In  delivering  the  opinion  of  the  su- 
preme court  of  Iowa  In  McCullom  v.  Black 
Hawk  Co.,  21  Iowa,  413,  419,  lays  down 
the  doctrine  with  great  distinctness,  laying 
stress  upon  the  point  that  there,  as  here, 
the  town  was  a  "separate  road  district," 
saying:  "It  would  not  do  to  give  two  dis- 
tinct sets  of  officers  control  over  the  same 
bridge.  There  would,  or  might  be,  conflict 
of  Jurisdiction.  The  money  and  means  they 
expend  come  from  different  sources,  and 
cannot  be  applicable  to  the  same  objects. 
Therefore,  when  the  liability  of  the  city  at- 
tached, that  of  the  county  ended,  and  that 
of  the  city  attached  when  its  organization 
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was  complete."  The  very  recent  case  of 
Olty  of  Genesee  v.  Latah  Co.  (decided  by  the 
supreme  court  of  Idaho,  May  10,  1894)  30 
Pac.  701,  rules  the  point  the  same  way,  and 
on  the  same  ground  of  the  city's  being  "a 
separate  road  district";  the  court  saying: 
"Section  2230,  subd.  10,  Rev.  St.,  gives  towns 
and  villages  the  right  to  keep  In  repair  all 
highways,  streets,  and  alleys;  and,  as  two 
different  boards  cannot  exercise  the  same 
power  In  the  same  Jurisdiction  at  the  same 
time,  this  right  must  be  held  to  be  exclu- 
sive If  exclusive,  then  the  boards  of  com- 
missioners cannot  authorize  Its  road  over- 
seer, or  any  road  overseer,  to  go  within  the 
limits  of  any  organized  town  or  village  to 
repair  or  In  any  way  interfere  with  Its  streets 
or  alleys."  When  a  town  or  village  Is  a 
separate  road  district,  money  raised  by  taxa- 
tion for  road  purposes  "must  be  expended 
in  said  town  or  village." 

By  far  the  clearest  and  most  luminous 
statement  we  have  anywhere  found  on  this 
subject  is  that  of  Elliott  in  his  recent  work 
on  Roads  and  Streets.  Says  he  (page  312 
et  seq.):  "It  Is  obvious  that  the  officers  hav- 
ing control  of  county  affairs  cannot  justly 
be  permitted  to  control  the  streets  of  a  city, 
and  for  this  conclusion  there  are  at  least 
two  satisfactory  reasons:  It  would  violate 
the  principle  of  local  self-government  t<*  per- 
mit officers  elected  to  govern  one  corpora- 
tion to  control  the  public  ways  within  an- 
other and  distinct  corporation,  for  the  of- 
ficers of  one  corporation  cannot  be  considered 
the  representatives  of  another  and  different 
corporation.  •  *  •"  Officers  chosen  to  con- 
duct county  affairs  cannot,  in  the  nature  of 
things,  be  presumed  to  possess  such  author- 
ity as  will  enable  them  to  control  streets; 
and  the  liability  of  a  town  or  city  is  radical- 
ly different  from  that  of  a  county.  He  there 
points  out  the  fallacy  of  the  reasoning  in 
Baldwin  v.  Green,  10  Mo.  410  (note  1,  p. 
314),  and  Bennington  v.  Smith.  29  Vt.  254 
(note  1,  p.  314),  and  concludes:  "There  is 
some  conflict  in  the  cases  as  to  whether  the 
erection  of  a  municipal  corporation  does  of 
itself  oust  the  jurisdiction  of  the  county  or 
township  officers  oyer  existing  highways. 
Our  opinion  is  that  as  soon  as  a  town  or 
city  Is  Incorporated,  the  public  ways  •  *  • 
come  within  the  jurisdiction  and  control  of 
the  new  public  corporation,  unless  the  stat- 
ute expressly  or  impliedly  continues  the  au- 
thority of  the  county.  •  •  *  The  erection 
of  such  a  corporation  Is,  In  truth,  simply  the 
creation  of  a  new  instrumentality  of  govern- 
ment. It  comes  into  existence  with  the 
rights,  powers,  and  duties  of  a  government 
subdivision,  and  it  is  but  reasonable  to  con- 
clude that  as  to  such  matters  as  streets, 
which  peculiarly  pertain  to  municipal  cor- 
porations, the  authority  of  other  governmen- 
tal corporations  Is  excluded.  There  is  an  es- 
sential difference  between  cases  where  the 
matter  Is  a  general  governmental  one,  and 
where  the  matter  is  so  peculiarly  one  of 


municipal  control  and  local  lnteree 
streets.  •  •  •  In  creating  a  town  oi 
the  legislature  must  be  deemed  to  do  so 
knowledge  of  the  general  principles  1 
apply  to  such  political  subdivisions,  and 
the  expectation  that  they  shall  exercis 
usual  jurisdiction  of  such  subdivision 
clusively,  and  not  divide  it  with  other 
lie  or  quasi  public  corporations.  Act 
the  incorporations  of  towns  and  cltie 
directed  to  a  particular  subject,  and  o 
greater  force,  so  far  as  the  subject  ai 
Incidents  are  concerned,  than  laws  of  a 
and  general  scope.  The  object  of  incor] 
lng  a  town  or  city  Is  to  invest  the  lnhabl 
of  the  locality  with  the  government  of  a 
matters  that  are  of  special  municipal 
cern,  and  certainly  the  streets  are  as 
of  special  and  local  concern  as  anything 
nected  with  a  town  or  city  can  well  b 
ought,  therefore,  to  be  presumed  that 
pass  under  the  exclusive  control  of  the 
nicipallty  as  soon  as  it  comes  Into  exis 
under  the  law."  See,  also,  Illinois  Oei 
Co.  v.  State,  71  Miss.  255,  14  South.  459 
We  think  the  provision  of  chapter  93, 
ed  by  us,  put  the  streets  expressly  \ 
such  exclusive  control  of  the  town  of 
Branch  as  soon  as  It  went  under  the  c 
tlon  of  said  chapter.  It  Is  worthy  of 
ment  that  the  context  of  section  1145, 
lng  of  "road  overseers,"  "mile  boards," 
seems  to  indicate  that  the  highway  ref 
to  in  section  1145  Is  not  the  street  of  a  1 
and  this  is  strengthened  by  section 
which  makes  punishable  "racing  or  she 
in  any  street  or  any  public  highway,' 
tlnguishing  between  them;  and  they  a 
distinguished  also  in  chapter  93,  §  2970 
this  by  way  of  comment  only.  We  are  1 
fore  of  opinion  that  the  ordinances  c< 
tuted  a  perfect  defense.  The  judgme 
reversed,  the  indictment  quashed,  an< 
appellant  discharged. 


ADAMS  v.  PARLEY  et  aL 

(Supreme  Court  of  Mississippi.  Marcl 
18950 

Will— Cokstrootion— Rbmotbwkss  of  Da 

1.  Where  a  testator,  in  a  will  execute 
probated  in  South  Carolina,  provided  thai 
rest  and  residue  of  my  estate,  both  real  an 
sonal.  *  *  •  be  equally  divided  amor 
my  children,  *  •  •  and.  if  either  of  mj 
dren  should  die  without  issue,  his  or  hei 
to  return  to  my  estate,  and  be  divided  a 
rest  and  residue  of  my  estate,"  the  devise 
atrued  according  to  the  decisions  of  that 
was  void  for  remoteness. 

2.  A  will  made  in  a  foreign  state  w 
construed  according  to  the  law  of  that  eta 

Appeal  from  chancery  court,  Coa 
county;  W.  R.  Trigg,  Chancellor. 

Bill  by  E.  B.  Farley  and  others  again: 
T.  Adams,  as  executor  of  the  estate  of 
rlet  E.  Boyce,  deceased,  to  charge  sal 
tate  with  the  value  of  certain  pro] 
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There  was  a  decree  for  complainants,  and 
respondent  appeals.  Reversed. 

Geo.  Winston  and  Mayes  &  Harris,  for  ap- 
pellant. D.  A.  Scott  and  Johnston  &  John- 
ston, for  appellees. 

COOPER,  0.  J.  The  appellees,  claiming 
under  an  executory  devise  contained  in  the 
will  of  their  grandfather,  John  Boyce,  exhib- 
ited their  bill  in  this  cause  against  the  appel- 
lant, as  executor  of  Mrs.  Harriet  E.  Boyce,  to 
charge  her  estate  with  the  value  of  property 
received  by  her  under  the  will  of  the  said 
John  Boyce,  which  they  aver  was  limited 
over  to  them  if  the  said  Harriet  should  die 
without  issue,  as  she  has  done.  John  Boyce 
was  a  resident  of  the  state  of  South  Carolina, 
and  his  will  was  executed  in  that  state  on 
the  8th  day  of  September,  1841,  and  was  ad- 
mitted in  Laurens  district,  in  that  state,  on 
the  7th  day  of  August,  1843.  The  contro- 
versy Is  over  the  construction  of  the  fifth 
item  of  the  will;  but,  since  the  claim  is  made 
by  the  appellees  that  other  clauses  of  the  will 
should  be  considered  in  the  construction  of 
the  fifth,  we  set  out  such  parts  of  the  will 
as  are  invoked  by  them.  By  the  second 
clause  the  testator  gave  to  his  wife  certain 
real  and  personal  property  for  life  if  she 
should  remain  so  long  a  widow,  and,  at  her 
death  or  marriage,  directed  that  said  prop- 
erty should  "return  to  my  estate,  and  be  di- 
vided as  the  rest  and  residue  of  my  estate 
hereinafter  disposed  off."  By  the  third 
clause,  the  testator  gave  to  each  of  his  chil- 
dren of  his  then  wife  a  sum  equal  to  that 
which  each  of  his  children  by  a  former  wife 
should  receive  from  the  estate  of  their  grand- 
father, John  Robertson.  By  the  fourth 
clause,  he  directed  that  all  the  rest  and  resi- 
due of  his  estate  (except  bank  and  railroad 
stock)  should  be  converted  into  money.  The 
fifth,  sixth,,  and  seventh  clauses  are  as  fol- 
lows: "(5)  I  devise  and  direct  that  the  rest 
and  residue  of  my  estate,  both  real  and  per- 
sonal, and  what  nature  soever,  be  equally  di- 
vided between  all  my  children.  Sarah  O. 
Craig  and  I.  B.  Craig,  children  of  my  de- 
ceased daughter,  Elizabeth,  shall  have  five 
hundred  dollars  each  as  their  share  of  my 
whole  estate;  and,  if  either  of  my  children 
should  die  without  issue,  his  or  her  part  to 
return  to  my  estate,  and  be  divided  as  the 
rest  and  residue  of  my  estate.  (6)  I  direct 
that  if  S.  I.  Craig  and  I.  B.  Craig  should  die 
without  issue,  that  their  part  return  to  my 
estate,  and  be  divided  between  my  children 
equally.  (7)  In  dividing  the  rest  and  residue 
of  my  estate,  I  direct  that  a  sum  equal  to 
that  advanced  by  me  in  my  life,  and  for 
which  I  hold  receipts,  to  a  part  of  my  cbil- 
<lren,  be  paid  to  the  rest;  and,  in  case  of  fail- 
ore  of  my  estate,  my  children  so  advanced 
shan  refund,  so  as  to  make  the  shares  re- 
ceived by  each  of  my  children  equal." 

The  appellees  contend  that  the  words  "die 
without  issue"  Import  a  definite,  as  opposed 


to  an  indefinite,  failure  of  issue;  that  the 
limitation  over  was  to  take  effect  at  the 
time  of  the  death  of  the  first  taker  if  he  or 
she  left  no  issue  him  or  her  surviving.  For 
the  appellant  it  is  contended  that  these 
words  mean  (1)  death  without  issue  during 
the  life  of  the  testator,  or  (2)  an  indefinite 
failure  of  issue.  The  result  of  either  con- 
struction would  be  that  the  appellant's  tes- 
tatrix took  an  estate  In  fee,— under  the  first, 
because  she  survived  the  testator,  and  took 
the  fee  according  to  the  purpose  of  the  testa- 
tor; under  the  second,  because  the  limitation 
over  would  be  void  for  remoteness,  and  she 
took  the  fee  under  the  law,  and  against  the 
purpose  of  the  testator.  As  the  controversy 
is  over  the  construction  of  a  South  Carolina 
will,  it  should  be  controlled  by  the  decisions 
of  the  court  of  that  state.  If,  from  the  de- 
cisions in  South  Carolina,  we  can  say  how 
the  will  would  be  construed  If  brought  under 
review  there,  it  is  our  duty  to  adopt  that 
construction,  regardless  of  what  our  opinion 
would  be  of  the  instrument  as  a  Mississippi 
will.  In  Newell  v.  Newell,  9  Smedes  &  M. 
56,  a  South  Carolina  will  was  under  exam- 
ination, and  this  court,  from  a  review  of  the 
South  Carolina  decisions,  was  of  opinion  that 
a  definite,  and  not  an  indefinite,  failure  of 
issue,  was  provided  for  the  following  be- 
quest: "I  give  and  bequest  to  my  daughter. 
May,  a  negro  wench  named  Gate,  and  her 
child  Mary,  also  a  negro  boy,  named  Daniel, 
to  her  and  the  heirs  of  her  body,  and  the  said 
Cate's  offspring  during  her  life.  Should  she 
die  without  an  heir,  her  part  to  go  to  or  be 
divided  among  all  her  brothers."  This  court 
was  of  opinion  that  the  limitation  over  to  the 
brothers  was  equivalent  to  a  limitation  to 
"the  surviving  brethren,"  which  words  have 
been  held  in  Terry  v.  Branson,  1  Rich.  Eq. 
78,  to  imply  a  definite  failure  of  issue.  Counsel 
for  appellees  earnestly  insist  that  we  should 
accept  the  decision  in  Newell  v.  Newell  as  de- 
cisive of  the  proposition  that  a  devise  to 
brothers  and  sisters,  or  to  members  of  a 
class,  on  the  dying  without  issue  of  the  first 
taker,  is  equivalent  to  a  limitation  over  to 
the  surviving  brothers,  etc.,  and  indicates 
that  the  estate  limited  over  is  to  vest  at  the 
time  of  the  death  of  the  first  taker.  We 
think  this  construction  gives  too  much  weight 
to  the  decision.  Neither  in  the  Newell  Case 
nor  in  this  is  the  inquiry  what  the  law  is. 
but  what  the  law  is  as  declared  by  the  South 
Carolina  courts.  Whether  we  do  or  do  not 
concur  In  the  law  as  announced  in  South 
Carolina  is  wholly  Immaterial.  If  we  can 
certainly  know  how  the  courts  there  have 
construed  similar  instruments,  we  should  fol- 
low such  construction,  even  though  it  be  on- 
posed  to  the  opinion  of  this  court.  In  New- 
ell v.  Newell,  Judge  Clayton  said  that  the 
question  Involved  was  not  free  from  difficulty 
in  the  light  of  the  South  Carolina  cases.  It 
is  demonstrable  by  a  number  of  decisions 
since  Newell  v.  Newell  was  decided  that  the 
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conclusion  reached  In  that  case  hi  opposed  to 
the  rules  of  construction  uniformly  followed 
In  South  Carolina.  The  decision  In  Newell 
v.  Newell  Is  this:  That  If  an  estate  be  given 
to  "one  and  the  heirs  of  her  body,  and,  should 
she  die  without  Issue,  to  go  to  or  be  divided 
between  her  brothers,"  the  limitation  over  is 
not  void  for  remoteness. 

Before  referring  specifically  to  the  South 
Carolina  decisions,  some  of  which  relate  to 
lands,  some  to  personalty,  and  some  to  both, 
we  will  notice  and  dispose  of  the  contention 
of  counsel  for  appellees  that  a  more  liberal 
rule  is  applied  when  the  property  is  person- 
alty than  when  realty  is  meant.  In  Menden- 
hall  v.  Mower,  16  S.  C.  303,  Simpson,  C.  J., 
in  delivering  the  opinion  of  the  court,  said: 
"It  seems  to  have  been  assumed  in  the  argu- 
ment that  the  property  in  question,  though 
as  a  matter  of  fact,  in  Its  present  shape,  it  is 
money,  and  therefore  personalty,  yet,  having 
been  converted  Into  money  by  the  sale  of  the 
realty,  should  be  regarded  as  realty,  and  that 
the  questions  Involved  should  be  discussed  as 
if  in  fact  It  was  realty.  Formerly  there  was 
a  wide  distinction  between  these  two  species 
of  property,  especially  as  to  the  limitations 
in  instruments,  deeds,  and  wills  by  which 
they  were  transferred  and  conveyed.  This 
distinction,  however,  growing  less  and  less 
marked  as  personal  property,  in  the  course  of 
years,  rose  in  value  as  compared  to  realty, 
has  at  length  almost  passed  away,  until  now 
the  rules  governing  the  construction  of  limita- 
tions as  to  the  two  are  generally  the  same. 
Hill  v.  Hill,  Dud.  Eq.  83.  It  will  not  be  nec- 
essary, therefore,  to  determine  whether  the 
property  In  contest  Is  to  be  regarded  as  per- 
sonal or  real  property."  Among  the  many 
cases  decided  by  the  supreme  court  of  South 
Carolina,  no  materially  different  rule  has 
been  applied  in  the  construction  of  executory 
devises  of  real  and  personal  property.  De 
Trevllle  v.  Richards,  Bailey,  Eq.  37;  Stevens 
v.  Patterson,  Id.  42;  McCorkle  v.  Black,  7 
Rich.  Eq.  407.  Many  of  the  decisions  are  re- 
viewed in  the  cases  of  Mendenhall  v.  Mower, 
supra,  and  Mangum  v.  Piester,  in  the  same 
volume  (16  S.  C.  316).  In  the  former  case. 
Judge  Simpson  declared  that  "the  general 
principle  to  be  extracted  from  all  the  cases  Is 
that  when.  In  the  first  instance,  there  is  no 
direct  gift  to  the  Issue,  nor  any  mention  of 
issue,  then  the  word  'survivor'  will  not  re- 
strict the  generality  of  the  previous  phrase; 
but  when  there  is  a  direct  gift  to  the  Issue 
to  the  first  instance,  and  a  limitation  over  to 
a  survivor  or  survivors  of  persons  in  esse  on 
the  death  of  the  first  taker,  without  lawful 
issue,  the  limitation  will  not  be  held  too  re- 
mote, unless  it  should  appear  from  the  will 
that  the  survivor  was  Intended  to  take  a 
transmissible  Interest,  without  reference  to 
the  time  of  vesting  in  possession;  and,  in 
the  absence  of  words  to  show  such  intention, 
the  presumption  is  that  the  survivor  was  to 
take  personally,  and  not  a  transmissible  in- 


terest" In  view  of  the  observations  of  Judge 
Simpson,  above  quoted,  to  the  effect  that  the 
same  rule  of  construction  should  apply 
whether  the  property  Is  real  or  personal,  It  Is 
evident  that,  in  laying  down  the  principles  of 
the  South  Carolina  cases,  he  meant  to  say 
that  they  would  equally  apply  whether  the 
property  should  be  of  the  one  or  the  other 
character.  From  our  examination  of  the 
South  Carolina  cases,  we  are  led  to  conclude 
that  while  the  distinction  taken  in  Forth  v. 
Chapman,  1  P.  Wms.  663,  between  real  and 
personal  property,  has  not  been  approved  as 
sound,  the  courts  of  that  state  have  recog- 
nized ft  as  existing  In  England,  and  accept- 
ing the  rule  thus  announced  as  applied  to 
personal  property,  and  then  arguing  that  the 
reasons  which  in  England  called  for  the  ap- 
plication of  a  different  rule  as  to  real  estate 
did  not  exist  in  South  Carolina,  have  applied 
to  both  real  and  personal  property  that  rule 
which  in  England  controlled  only  when  per- 
sonal property  was  involved.  Brummet  v. 
Barber,  2  HiU  (S.  C.)  548;  McCorkle  v.  Black, 
7  Rich.  Eq.  407.  We  have  found  no  South 
Carolina  case  in  which  a  devise  In  the  words 
of  the  will  now  under  review  has  been  sus- 
tained. The  case  of  Glllam  v.  Caldwell,  11 
Rich.  Eq.  73,  which  Is  said  by  counsel  to  be 
precisely  in  point,  is,  in  our  opinion,  distin- 
guishable by  several  characteristics,  noted  by 
Judge  Simpson  In  Mendenhall  v.  Mower  as 
of  controlling  force:  (1)  If  life  estate  was 
given  to  the  first  taker  with  remainder  to  her 
issue,  (2)  on  the  death  of  the  first  taker 
"without  leaving  Issue  her  surviving,"  the 
limitation  over  was  to  persons  then  in  esse, 
viz.  to  the  brothers  and  sisters  of  the  testa- 
tor. Gillam  v.  Caldwell  is  expressly  noted 
upon  McCorkle  v.  Black,  7  Rich.  Eq.  407,  In 
which  case  there  was  a  devise  of  lands  and 
personalty  to  two  or  more  persons,  to  be 
equally  divided  among  them,  "to  them  during 
their  lives,  and  after  their  death  to  their  law- 
ful issue,"  followed  by  a  provision  that  if  any 
of  the  said  devisees  should  die  "leaving  no 
lawful  Issue,  the  portion  or  portions  of  him 
or  her  so  dying  shall  be  equally  divided 
among  the  survivors."  In  this  case  a  dis- 
tinction was  drawn  between  the  real  and 
personal  property,  and  it  was  held  that  the 
words  "leaving  no  lawful  issue"  were  suffi- 
ciently restricted  to  uphold  the  limitation  as 
to  the  personal  estate,  bnt  did  not  save  the 
limitation  over  of  the  realty,  but  that  It  was 
preserved  by  the  provision  that  the  portion 
of  the  person  so  dying  should  go  to  the  "sur- 
vivors." In  this  case,  however,  the  limita- 
tion over  of  the  estate  given  to  one  of  the 
devisees,  Mary  Ann  McClanaghan,  was  that, 
"should  she  die  and  leave  no  lawful  Issue,  it 
is  my  will  that  the  property  herein  be- 
queathed to  her  shall  be  equally  divided  be- 
tween her  brothers  and  sisters."  Noting  the 
difference  between  this  limitation  and  the 
one  above  written,  the  chancellor  said:  "The 
absence  of  the  provision  In  favor  of  sur- 
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Ylvors  Is  an  Important  variation.  The  broth- 
ers and  sisters,  if  they  could  take  under  the 
limitation  over,  would  take  a  transmissible 
interest;  and,  for  that  very  reason,  they  can- 
not take  at  alL  The  limitation  over  is  void 
for  remoteness,  and  the  issue  cannot  take  as 
purchasers."  This  decision,  it  will  be  ob- 
served, is  precisely  the  opposite  of  Newell  v. 
Newell,  9  Smedes  &  M.  56,  in  which  it  was 
said  that  a  limitation  over  to  the  brothers 
and  sisters  was  the  equivalent  of  one  to 
"survivors." 

Counsel  for  appellees  invoke  the  purpose  of 
the  testator  in  aid  of  their  construction,  and 
as  showing  the  disposition  made  by  him,  by 
other  items  of  his  win,  especially  the  second, 
by  which  he  gave  certain  property  to  his 
wife  for  life  or  widowhood,  and,  at  her  death 
or  marriage,  "should  return  to  my  estate,  and 
be  divided  as  the -rest  and  residue  of  my  es- 
tate hereinafter  disposed  or';  and  by  the 
sixth,  by  which  he  directed  that  the  legacies 
given  by  the  fifth  clause  to  S.  0.  and  I.  B. 
Craig,  if  the  legatees  "should  die  without  is- 
sue," should  "return  to  my  estate,  and  be  di- 
vided between  my  children  equally."  We  do 
not  perceive  how  the  limitation  over  in  the 
events  named  in  these  clauses  of  the  will  can 
aid  in  the  interpretation  of  the  fifth  clause, 
which  contains  its  own  limitations;  and,  if 
in  other  clauses  different  language  Is  employ- 
ed, it  seems  to  us  that  It  must  have  been  be- 
cause the  testator  desired  to  express  a  dif- 
ferent purpose.  In  McCorkle  v.  Black,  as 
has  been  observed,  different  limitations  in  the 
same  clause  were  given  the  construction, 
technically  applicable  to  each  other,  neither 
being  controlled  by  the  other.  It  is  to  be 
doubted,  however,  whether  a  different  con- 
struction would  be  given  the  sixth  clause, 
which  is  the  one  that  would  serve  appellees, 
if  either  would.  The  difficulty  would  yet  ex- 
ist that  the  limitation  over  is  not  to  the  "sur- 
viving" children,  but  to  the  children;  that  it 
Is  not  to  them  absolutely  and  personally,  as  in 
Gillam  v.  Caldwell,  but  to  them  as  a  class, 
taking  a  transmissible  Interest 

As  the  question  Involved  is  not  of  local  im- 
portance, we  have  not  felt  It  incumbent  upon 
us  to  consider  other  questions  presented,  and 
which  It  might  be  proper  to  decide  if  the  con- 
troversy drew  in  review  a  Mississippi  wilL 
We  have  omitted  any  consideration,  there* 
fore,  of  the  inquiry  whether  the  death  with- 
out issue  of  the  devisees  meant  their  death 
during  the  life  of  the  testator.  This  may  be 
the  proper  construction.  Presley  v.  Davis, 
7  Rich.  Bq.  106.  But  since  the  same  result 
would  follow  whether  the  period  be  the  life- 
time of  the  testator,  or  whether  the  limita- 
tion over  was  upon  an  indefinite  failure  of 
Issue  of  the  devisees,  we  content  ourselves 
with  saying  that,  unless  the  devise  was  abso- 
lute to  those  of  his  children  who  survived  the 
testator,  the  limitation  over  was  upon  an  in- 
definite failure,  and  was  therefore  void  for 
remoteness.  The  decree  Is  reversed,  and  the 
bill  dismissed. 

T.18so.no.l5— 25f 


WALKER  v.  STATE. 

(Supreme  Court  of  Alabama.  July  26,  1895.) 

Perjurt—  Qualification  of  Officer  Amwixia- 
TBRiRO  Oath — Evidence. 

1.  Perjury  cannot  be  predicated  on  an  oath 
administered  by  a  de  facto  officer. 

2.  Where  affiant  was  in  fact  sworn  by  an 
unauthorized  officer,  but  in  the  presence  and  un- 
der the  directions  of  an  officer  duly  authorized, 
whose  name  was  signed  to  the  jurat,  the  oath 
will  be  held  to  have  been  administered  by  the 
duly-authorized  officer,  so  that  a  prosecution  for 
perjury  may  be  predicated  thereon. 

3.  Where,  in  a  prosecution  for  perjury  for 
denying  the  execution  of  a  mortgage,  evidence 
of  the  genuineness  of  the  signature  of  an  attest- 
ing witness  who  had  died  was  admitted  to  prove 
the  execution  of  the  mortgage  in  accordance  with 
the  formalities  required  by  law,  it  could  not  be 
considered  as  evidence  that  defendant  signed  the 
mortgage. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arlington,  Judge. 

Elisha  Walker  was  convicted  of  perjury,  and 
appeals.  Reversed. 

John  G.  Whiter,  for  appellant.  W.  C. 
Fitts,  Atty.  Gen.,  and  Tennent  Lomax,  for 
the  State. 

McCLELLAN,  J.  This  Is  a  prosecution  for 
perjury.  The  Indictment  contains  two  counts, 
each  charging  that  Walker  made  a  false 
affidavit  on  an  application  for  a  new  trial 
of  a  cause  before,  the  circuit  court  of  Mont- 
gomery county,  In  which  he  was  a  party,  and 
which  had  been  tried  and  decided  against 
him.  In  the  first  count  it  is  alleged  that 
Walker  was  duly  sworn  "by  the  clerk  of  said 
circuit  court,  who  had  authority  to  adminis- 
ter said  oath."  In  the  second  count  the  aver- 
ment is  that  the  oath  was  administered  "by 
Elbert  Holt,  who  was  the  duly  and  regularly 
appointed  deputy  clerk  of  said  circuit  court, 
and  who  had  authority  to  administer  such 
oath."  The  evidence  showed  that  the  oath 
was  in  fact  administered  by  said  Elbert  Holt, 
but  In  the  presence  and  to  the  knowledge  of 
B.  R.  Holt,  the  clerk  of  the  court,  and  the 
affidavit  purports  on  Its  face  to  have  been 
made  before  E.  R.  Holt  as  such  clerk,  and 
to  the  jurat  la  signed  the  name  of  B.  R.  Holt, 
clerk.  Elbert  Holt  was  at  the  time  acting  as 
deputy  clerk  of  the  court,  under  claim  and 
color  of  authority,  having  been  appointed  to 
that  position  by  the  clerk,  but  he  had  never 
qualified  as  such  deputy  by  taking  the  oath 
required  by  statute.  Code,  |  787.  On  these 
facts  Elbert  Holt  was  a  de  facto,  but  not  a 
de  jure,  officer;  and  while  his  acts  in  his  as- 
sumed official  capacity  would,  on  grounds  of 
public  policy,  be  held  to  be  valid  and  effica- 
cious upon  collateral  attack,  and  when  the 
rights  of  third  persons  depended  upon  their 
practical  validity,  yet  he  was  not  "duly  au- 
thorised" to  perform  any  official  duty  or  do 
any  official  act  His  alleged  administration 
of  the  oath  to  the  defendant  as  deputy  clerk 
of  the  court  was  without  authority  of  law, 
and  perjury  cannot  be  assigned  upon  it.  1ft 
Am.  &  Eng.  Enc.  Law,  p.  304;  Rex  v.  Ver 
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elst,  8  Gamp.  432;  BIggerstaff  v.  Com.,  11 
Bush,  169;  Muir  v.  State,  8  Blackf.  1S4;  Code, 
f  3908.  But  it  does  not  follow  that  there 
could  be  no  conviction  here,  or  that  the  trial 
court  erred  in  any  of  its  rulings  pertaining  to 
this  part  of  the  case.  The  evidence,  as  we 
have  seen,  shows  that  while  Elbert  Holt,  In 
point  of  actual,  physical  fact,  administered 
the  oath  to  the  defendant,  B.  R.  Holt,  the  clerk, 
was  present  at  the  time,  knew  what  was 
going  on,  and  directed  or  assented  to  the 
administering  of  the  oath,  which  was  done 
in  his  name  as  such  clerk,  and  the  evidence 
of  which— the  jurat— was  made  out  and  stands 
in  his  name  and  official  capacity.  That  this 
actual  administration  by  Elbert  Holt  was, 
under  the  circumstances,  in  legal  contempla- 
tion the  official  act  of  E.  R.  Holt,  the  de 
jure  clerk  of  the  court,  is  fully  settled  by  the 
authorities  (State  v.  Knight,  84  N.  C.  789, 
793;  Stephens  v.  State,  1  Swan,  157;  Oaks 
v.  Rodgers,  48  Cal.  197);  and  this  upon  the 
general  principle  that  a  ministerial  act  done 
by  one  under  the  authority,  and  by  the  direc- 
tion, or  with  the  knowledge  and  assent,  and 
especially  in  the  presence,  of  an  officer  duly 
authorized  to  perform  that  act,  is  the  act  of 
the  officer  himself. 

The  oath  alleged  to  have  been  falsely  made 
by  the  defendant  was  to  the  effect  that  he 
bad  not  signed  a  certain  conveyance  of  land. 
It  was  essential  to  the  materiality  of  this  oath 
that  it  should  be  made  to  appear  that  this 
instrument  was,  if  signed  at  all  by  the  de- 
fendant, executed  with  the  formalities  requir- 
ed by  the  statute.  To  this  end  it  was  en- 
tirely proper,  for  the  purpose  of  showing  the 
attestation  of  two  witnesses  thereto,  for  the 
state  to  prove  that  one  of  the  persons  whose 
name  was  appended  in  that  capacity  was 
dead,  and  that  the  subscription  was  in  the 
handwriting  of  the  dead  witness.  But  this 
was  the  extent  to  which  this  evidence  could 
be  looked  to  in  the  case  to  show,  assuming 
defendant  had  signed,  that  the  instrument 
was  executed  with  the  statutory  attestation 
necessary  to  a  valid  conveyance  of  land.  It 
could  not  be  looked  to  on  the  question  wheth- 
er, In  point  of  fact,  the  defendant  had  signed 
his  name  to  the  Instrument  Upon  this  ques- 
tion be  was  entitled  to  be  confronted  by  the 
witnesses  against  him,  and  not  be  prejudiced 
by  evidence  that  the  paper  bore  the  names, 
as  attesting  witnesses,  of  persons  who  are 
not  examined  on  the  trial.  The  court  should, 
therefore,  have  given  the  sixth  Instruction  re- 
quested by  the  defendant,  which  was  In  the 
following  language:  "The  evidence  Introduced 
by  the  state  of  the  genuineness  of  the  sig- 
nature of  Workman,  the  attesting  witness 
who  had  died,  as  a  witness  found  on  the  mort- 
gage, cannot  be  considered  by  the  jury  as 
evidence  of  the  faot  that  the  defendant  signed 
said  mortgage."  For  the  error  committed  in 
the  refusal  of  this  Instruction,  the  judgment 
must  be  reversed.  The  cause  will  be  re- 
manded. 


PESTORAZZI  et  al.  v.  ST.  JOSEPH'S  C. 
OLIC  CHURCH  OF  MOBILE  et  a 

(Supreme  Court  of  Alabama.   June  20,  : 

Wills— Constbuction— Charitim— Tros 

1.  A  bequest  to  a  church,  "to  be  used  i 
emn  masses  for  the  repose  of  my  soul."  i 
valid  as  a  direct  bequest  to  the  church  f 
general  uses. 

2.  Nor  is  such  bequest  valid  as  creat 
charitable  use. 

3.  Such  bequest  does  not  create  a  rail 
vate  trust  for  want  of  a  living  beneficiar; 

BrickeU.  0.  J.,  dissenting. 

Appeal  from  chancery  court,  Mobile 
ty;  W.  H.  Tayloe,  Chancellor. 

Bill  by  Sylvester  Festorazzl  and  an 
against  the  St  Joseph's  Catholic  Chun 
Mobile  and  others.  From  a  judgment 
talnlng  a  bequest  to  the  defendant  ch 
complainants  appeal.  Reversed. 

The  bill  In  this  case  was  filed  by  the  a 
lants,  Sylvester  Festorazzl  and  An 
Muscat,  as  executors  of  the  estate  of  J< 
Peter,  deceased,  and  prayed  to  have  tin 
of  their  testator  construed,  and  to  be  d 
ed  as  to  how  to  distribute  the  estate, 
children  of  Joseph  Peter  and  the  R< 
Catholic  Cathedral  and  the  St  Joseph's  < 
olic  Church  of  Mobile  were  made  partk 
fendant  The  second  and  third  items  < 
will,  as  to  the  enforcement  of  whicl 
present  controversy  arose,  were  as  fol 
"Second.  I  give  and  bequeath  to  the  Ri 
Catholic  Cathedral  in  the  city  of  Mobil 
sum  of  three  thousand  dollars,  the  ear 
be  used  in  solemn  masses  for  the  repo 
my  soul.  Third.  I  give  and  bequeath  t 
Roman  Catholic  Church  of  St  Joseph  t 
city  of  Mobile  the  sum  of  two  thou  sane 
lore,  also  to  be  used  In  solemn  masse 
the  repose  of  my  soul."  The  Catholic  C 
dral  made  no  answer  to  the  bill,  and 
cree  pro  confesso  was  entered  again 
The  St.  Joseph's  Catholic  Church  ans\ 
the  bill,  and  filed  a  cross  bill,  setting  t 
claim  to  the  legacy  of  $2,000  bequeath 
It  by  the  will.  To  the  cross  bill  of  tt 
Joseph's  Catholic  Church,  the  executor 
murred,  on  the  ground  that  the  said  S 
seph's  Catholic  Church  of  Mobile  wai 
entitled  to  the  relief  prayed  for  in  said 
bill  against  the  said  executors,  becau 
does  not  appear  from  said  cross  bill  tha 
complainant  therein  is  entitled  to  th< 
forcement  of  said  legacy  under  the  lai 
Alabama.  This  demurrer  was  oven 
On  the  final  submission  of  the  cause 
chancellor  decreed  that  the  bequest  ma 
the  said  St  Joseph's  Catholic  Church  o 
bile  was  a  legal  and  valid  bequest  at 
rected  that  the  executors  pay  the  sam 
of  the  money  in  their  hands  belongii 
their  testator's  estate.  The  executor) 
pealed  from  this  decree,  and  assign  the 
as  error. 
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Overall  &  Bestor,  F.  O.  Bromberg,  and  Han- 
ds Taylor,  for  appellants. 

(1)  The  legacies  to  the  churches  are  void, 
because  they  contain  no  element  of  a  char- 
itable use.  The  uses  In  the  bequests,  being 
the  soul  of  a  deceased  person,  are  not  such  a 
use  or  trust  as  any  court  can  enforce,  and  is 
void  in  law.  Nichols  v.  Allen,  130  Mass. 
221;  Carter  v.  Balfour,  19  Ala,  829;  Williams 
v.  Pearson,  38  Ala.  307;  3  J  arm.  Wills,  879, 
490;  Russell  v.  Allen,  107  U.  S.  163,  2  Sup. 
Ct  327;  2  Pom.  Eq.  Jur.  699;  Owens  v.  So- 
ciety, 14  N.  Y.  380;  Holland  v.  Alcock,  108 
N.  Y.  312,  16  N.  E.  305;  Attorney  General 
v.  Fishmongers'  Co.,  2  Bear.  168;  In  re  Blun- 
ders Trusts,  30  Beav.  362;  West  v.  Shut- 
tleworth,  2  Mylne  &  K.  685. 

(2)  The  bequest  in  this  case  to  the  St.  Jo- 
seph's Catholic  Church  cannot  be  upheld  by 
any  principle  of  law  or  equity.  It  does  not 
create  a  private  trust  Its  provisions  are 
not  for  the  benefit  of  any  individual  In  being. 
Hie  provisions  for  a  private  trust  must  Iden- 
tify the  Individual  to  be  benefited,  within  a 
limited  ^period,  and  can  endure  only  for  a 
life  or  lives  In  being  and  21  years  in  addi- 
tion. 1  Perry,  Trusts  (3d  Ed.)  55  23,  160;  2 
Jarm.  Wills  (Rand.  &  T.  Ed.)  149;  Holland 
v.  Alcock,  108  N.  Y.  312,  323,  328,  16  N.  E. 
305;  Tilden  v.  Green,  130  N.  Y.  45,  28  N.  E. 
880. 

(3)  This  bequest  cannot  be  sustained  un- 
der the  statute  of  charitable  uses.  A  char- 
itable use  recognized  by  the  law  must  con- 
fer some  public  benefit,  open  to  an  Indefinite 
number  of  persons.  Williams  v.  Pearson,  38 
Ala,  307;  3  Am.  &  Eng.  Enc.  Law,  126,  127, 
130;  2  Perry,  Trusts  (3d  Ed.)  19  683,  697, 
710;  Russell  v.  Allen,  107  U.  S.  167,  2  Sup. 
Ct  327. 

(4)  When  bequests  to  religious  trusts  are 
upheld,  It  Is  upon  the  principles  that  the 
donees  are  particularly  designated,  the  trust 
dear,  the  general  objects  sufficiently  indi- 
cated to  bind  the  consciences  of  the  trustees, 
and  to  render  them  liable  In  equity  to  ac- 
count for  the  execution  of  their  trust,  by  a 
suit  to  be  Instituted  in  the  name  of  the  state. 
Going  t.  Emery,  16  Pick.  107,  119;  Jackson 
v.  Phillips,  14  Allen,  555. 

Gay  lord  B.  &  F.  B.  Clark,  Jr.,  for  appellees. 

In  America,  where  there  Is  no  established 
state  church,  gifts  to  procure  masses  to  be 
said  for  the  souls  of  the  dead  have  been  sus- 
tained as  valid  trusts;  and  the  bequest  to 
the  St.  Joseph's  Catholic  Church  was  rightly 
enforced.  2  Perry,  Trusts,  715;  Beach, 
Witts,  129;  Gass  v.  WHhlte,  2  Dana,  170; 
Jackson  v.  Phillips,  14  Allen,  539;  In  re 
Schouler,  184  Mass.  426;  In  re  Hagenmeyer's 
Will,  12  Abb.  N.  C.  432;  Read  v.  Hodgens, 
7  Ir.  Eq.  17;  Kehoe  v.  Kehoe,  22  Am.  Law 
Reg.  (N.  S.)  656;  Seibert's  Appeal  (Pa.  Sup.) 
6  AO,  105. 

The  bequest  would  not  fail  because  of  any 
Inability  on  the  part  of  the  church,  as  taker, 


to  perform  the  conditions  annexed  to  the 
trust  In  accordance  with  the  ritual  of  the 
church.  There  could  therefore  be  no  failure 
because  of  the  Inability  of  the  donee  to  fully 
perform  Its  duty  according  to  the  exact 
wishes  of  the  testator.  This  court  will  Ju- 
dicially know  that  the  money  appropriated 
for  the  so-called  "purchase  of  masses"  in 
reality  Is  used  and  expended  In  the  main- 
tenance of  the  church  and  Its  priesthood, 
and  Is  a  source  of  revenue  for  the  support 
of  the  church.  9  Int  Enc.  566,  tit  "Mass"; 
Gllman  v.  McArdle,  99  N.  Y.  451,  2  N.  E.  464. 

HEAD,  J.  The  validity  of  the  bequest 
brought  to  our  view  In  this  case  must  be 
upheld.  If  at  all,  upon  one  of  three  proposi- 
tions, viz.:  (1)  That  it  is  a  direct  bequest  to 
the  church  for  its  general  uses;  (2)  that  it 
creates  a  charitable  use;  (3)  that  it  creates 
a  valid  private  trust 

1.  The  form  of  the  bequest  repels  the  Idea 
that  a  gift  to  a  church  for  Its  own  general 
uses  was  Intended.  The  bequest  Is  to  the 
church,  "to  be  used  In  solemn  masses  for  the 
repose  of  my  soul."  Similar  bequests  have 
been  many  times  before  the  courts  In  Eng- 
land and  this  country;  and  In  all  the  cases, 
so  far  as  our  research  extends,  they  were 
treated  as  having  the  form  and  nature  of  the 
declaration  of  a  use  or  trust  and  not  as  di- 
rect gifts  to,  and  for  the  general  uses  of,  the 
church.  An  application  of  the  fund  to  other 
uses  than  securing  masses  to  be  said  for  the 
repose  of  the  donor's  soul  would  contravene 
the  Intent  and  purpose  of  the  testator.  In 
England,  by  statute  as  well  as  the  general 
policy  of  the  law,  uses  or  trusts  like  this 
were  denounced  as  superstitious,  and  held 
void  accordingly.  Under  our  political  insti- 
tutions, which  maintain  and  enforce  abso- 
lute separation  of  church  and  state,  and  the 
utmost  freedom  of  religious  thought  and  ac- 
tion, there  is  no  place  for  the  English  doc- 
trine of  superstitious  uses;  and  If  such  dis- 
positions could  be  otherwise  supported,  un- 
der recognized  rules  of  law,  they  would  not 
be  assailed  here  as  giving  effect  to  the  re- 
ligious superstitions  of  the  donor.  But  the 
authorities,  whether  English  or  American, 
are  potent  to  show  that  these  bequests  par- 
take of  the  nature  of  trusts,  and  cannot  be 
treated  as  gifts  to  the  churches  themselves. 

2.  Charitable  uses,  whether  arising  out  of 
the  English  statute  of  charitable  uses,  In 
force,  In  a  qualified  sense,  in  Alabama,  or 
sustained  upon  the  general  principles  of 
equity  (Williams  v.  Pearson,  38  Ala.  307),  do 
not  include  dispositions  of  the  kind  In  ques- 
tion. To  constitute  a  charitable  use,  It  must 
confer  a  public  benefit,  open  to  an  indefinite 
number  of  persons.  3  Am.  &  Eng.  Enc. 
Law,  pp.  123,  126,  127,  130;  2  Perry,  Trusts 
(3d  Ed.)  §§  693,  697,  710.  In  an  extended 
note  to  the  case  of  Dashlell  v.  Attorney  Gen- 
eral, 9  Am.  Dec.  577,  will  be  found  a  full 
discussion  of  the  whole  subject,  collating 
the  authorities.  We  need  only  to  refer  to 
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what  is  there  said.  The  bequest  In  the  pres- 
ent case  is,  according  to  the  religions  be- 
lief of  the  testator,  for  the  benefit  alone  of 
his  own  soul,  and  cannot  be  upheld  as  a  pub- 
lic charity  without  offending  every  principle 
of  Jaw  by  which  such  charities  are  sup- 
ported. 

3.  It  is  not  valid  as  a  private  trust,  for  the 
want  of  a  living  beneficiary.  A  trust  in 
form,  with  none  to  enjoy  or  enforce  the  use, 
is  no  trust  Argument  is  unnecessary  to 
show  that  there  is  no  Imaginable  being  pos- 
sessing power  to  enforce  the  use  declared  in 
this  bequest.  The  executor  cannot  do  it,  for 
he  succeeds  only  to  the  property  rights  of 
the  testator.  His  powers  and  functions  do 
not  and  cannot  extend  to  the  well-being  of 
the  soul  of  his  testator.  As  said  by  appel- 
lants' counsel,  "If  the  church  should  receive 
this  bequest,  and  apply  it  to  paying  its 
debts,  repairing  its  building,  supporting  its 
priests,  and  paying  the  expenses  of  their 
ceremonies,  the  purpose  of  the  bequest 
would  be  clearly  violated.  But  what  living 
person  is  authorized  to  call  the  trustee  to 
an  account  for  the  misuse  of  the  fund?" 

The  authorities  upon  the  several  proposi- 
tions discussed  will  be  found  in  the  briefs 
of  counsel,  which  will  be  reported.  Upon 
no  principle  are  we  able  to  sustain  this  be- 
quest The  decree  of  the  chancellor  must  be 
reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 

BRICKELL,  O.  J.,  dissents. 


KENNEDY  v.  FIRST  NAT.  BANK  OP 
TUSCALOOSA. 
(Supreme  Court  of  Alabama.    June  20,  1885.) 

Homestead — Conveyance  in  Fbaud  or  Cbbditors 
— Estoppel — Waiter. 

1.  Where  a  conveyance  of  property  including 
a  homestead  is  set  aside  as  in  fraud  of  creditors, 
the  debtor  may,  as  against  the  creditors,  maintain 
the  claim  of  homestead  exemption.  Coleman, 
J.,  dissenting.    12  South.  617,  reversed. 

2.  Where  suit  is  brought  against  a  grantor 
and  grantee  to  set  aside  a  conveyance  as  in 
fraud  of  creditors,  the  grantor  need  not  make 
claim  of  homestead  till  after  the  decision  setting 
the  conveyance  aside.    Coleman,  J.,  dissenting. 

On  rehearing.  For  former  report  see  12 
South.  617. 

The  First  National  Bank  of  Tuscaloosa,  as 
a  judgment  creditor  of  John  S.  Kennedy,  filed 
a  bill  against  the  said  John  S.  Kennedy  and 
his  grantees  to  set  aside  as  fraudulent  a  con- 
veyance of  land  by  said  John  S.  Kennedy  to 
his  co-respondents,  and  to  subject  said  lands 
to  the  satisfaction  of  the  judgment  The 
grantor  debtor  and  his  grantees  answered  the 
bill,  each  denying  the  alleged  fraud;  the 
grantor  denying  that  he  had  or  owned  any  in- 
terest in  the  lands  conveyed,  and  the  grantees 
asserting  that  they  were  bona  fide  holders  of 
the  same.  On  the  submission  of  this  cause, 
on  the  pleadings  and  proof,  the  chancellor  de- 


creed that  the  complainant  was  not  entitled  to 
the  relief  prayed  for.  From  this  decree  an  ap- 
peal was  taken  to  the  supreme  court  and,  upon 
the  hearing  of  the  cause  in  this  court  the 
decree  of  the  chancery  court  was  reversed, 
and  a  decree  here  rendered  granting  the  relief 
prayed  for,  and  ordering  the  conveyance  of 
the  lands  set  aside,  and  directing  that  a  sale 
of  the  same  be  made,  and  that  the  proceeds 
thereof  be  paid  in  satisfaction  of  the  Judg- 
ment recovered  by  the  First  National  Bank 
of  Tuscaloosa  against  John  S.  Kennedy.  After 
the  rendition  of  this  decree  by  the  supreme 
court,  John  S.  Kennedy  filed  his  petition  in 
the  chancery  court,  claiming  certain  described 
portions  of  the  lands  conveyed  in  the  deed 
from  him  to  his  grantees  as  exempt  to  him 
as  a  homestead,  and  prayed  that  if  a  home 
stead  of  the  value  of  $2,000  could  not  be 
carved  out  of  said  property,  that  $2,000  from 
the  proceeds  of  the  sale  of  said  real  estate 
be  paid  to  him  as  the  value  of  his  homestead 
exemption.  Upon  the  hearing  of  this  petition, 
the  chancery  court  decreed  that  the  petitioner 
was  not  entitled  to  a  homestead  exemption 
in  said  property,  and  ordered  that  his  petition 
be  dismissed.  From  this  decree  of  the  chan- 
cellor the  petitioner  prosecuted  an  appeal  to 
the  supreme  court  On  November  25,  1802. 
this  decree  of  the  chancellor  was  affirmed. 
12  South.  617.  After  the  rendition  of  this 
decree  of  affirmance,  the  appellant  filed  an 
application  for  rehearing,  and  the  opinions, 
as  now  announced  by  the  court,  are  in  re- 
sponse to  this  application  for  rehearing. 

H.  M.  Somerville,  FItts  &  Somerville,  A.  B. 
McEachin,  and  John  S.  Kennedy,  for  appel- 
lant. Frank  S.  Moody  and  Cabaniss  &  Weak- 
ley, for  appellee. 

McCLELLAN  and  HARALSON,  JJ.  The 
authorities  are  well-nigh  uniform  in  support 
of  the  proposition,  that  where  there  is  a  fraud- 
ulent conveyance  of  property  constituting  or 
including  the  homestead,  which  Is  subsequent- 
ly annulled  at  the  suit  of  a  creditor,  the  gran- 
tor is  not  estopped  as  against  the  creditor  to 
assert  his  right  of  homestead  in  the  premises. 
And  the  reason  for  this  doctrine  is  found  in 
the  creditor's  want  of  Interest  in  that  which 
is  not  liable  for  debt  Thus,  it  is  said  by 
Judge  Thompson:  "It  has  been  frequently 
held  that  a  conveyance  by  husband  and  wife 
of  real  estate  in  which  the  wife  has  an  in- 
choate right  of  dower,  subsequently  set  aside 
as  being  fraudulent  as  to  creditors,  will  not 
operate  to  bar  an  assignment  of  dower.  The 
theory  of  the  case  appears  to  be  that  a  con- 
veyance thus  set  aside  at  the  suit  of  cred- 
itors, for  fraud,  is  to  be  treated  as  a  mere 
nullity— as  though  it  had  never  been  made— 
and  that  the  wife's  Inchoate  right  of  dower  is, 
therefore,  wholly  unaffected  by  it;  that  whilst 
the  conveyance  subsisting,  she  would  be  es- 
topped to  assert  her  right  of  dower  as  against 
the  fraudulent  grantee,  yet  the  conveyance 
being  annulled,  the  creditors  of  her  husband 
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can,  as  against  her,  derive  no  advantage  from 
It.  •  *  •  Do  the  same  principles  apply  also 
to  the  right  of  homestead?  Most  of  the  cases 
answer  this  question  In  the  affirmative,  and 
hold  that  a  conveyance  set  aside  for  fraud, 
at  the  suit  of  the  husband's  creditors,  does 
not  estop  the  grantor,  or  his  wife,  from  claim- 
ing homestead  In  the  premises  thus  conveyed. 
Such  a  conveyance  does  not  constitute  an 
abandonment  of  the  homestead  such  as  opens 
it  to  creditors.  Two  general  reasons  for  this 
rule  may  be  deduced  from  the  cases:  First. 
That  the  homestead  privilege  is  created  for 
the  benefit  of  the  wife  and  children,  as  well 
as  for  that  of  the  husband  and  father;  and, 
therefore,  it  is  not  right  that  the  former  should 
be  prejudiced  by  the  wrongful  act  of  the  lat- 
ter. Second.  That,  the  conveyance  being  void 
as  to  creditors,  it  stands  as  to  them  as  though 
it  had  never  been  made.  If  It  had  not  been 
made,  the  debtor,  or  bis  wife,  could  have  as- 
serted the  right  of  homestead  in  the  premises 
against  them;  and  they  cannot  assume  the 
inconsistent  positions  the  nullity  of  the  con- 
veyance and  claiming  a  right  under  it.  In 
other  words,  a  fraudulent  conveyance  does  not 
enlarge  the  rights  of  creditors,  but  leaves 
them  to  enforce  the  rights  they  would  hare 
had  if  no  such  conveyance  had  been  made. 
Expressed  in  still  another  way,  the  interest 
which  a  creditor  has  in  the  property  by  virtue 
of  his  lien  is  a  derivative  interest,  proceed- 
ing from  the  debtor  and  depending  upon  his 
title.  Hence  a  creditor  cannot  acquire  a  right 
under  the  debtor's  title  and  at  the  same  time 
Impeach  that  title.  He  cannot  sell,  under  his 
execution,  the  debtor's  title,  and  at  the  same 
time  deny  the  debtor's  right  of  homestead 
on  the  ground  that  the  latter  has  no  title.  If 
the  premises  are  actually  occupied  by  the 
debtor  as  a  homestead,  it  can  make  no  dif- 
ference, so  far  as  the  creditor  Is  concerned, 
by  what  sort  of  title  the  debtor  occupies.  By 
attempting  the  sale  the  creditor  affirms  that 
the  debtor  has  a  salable  interest;  and  the 
law  means  that  that  Interest  should  not  be 
taken  away,  and  the  debtor  disturbed  In  his 
possession  by  sale  under  judicial  process.  If 
a  conveyance  of  land  Is  procured  by  an  in- 
solvent debtor  to  his  wife  and  children,  it 
will  be  treated  in  equity  as  having  been  made 
to  himself,  and,  If  with  his  family  be  occupies 
it  as  a  homestead,  it  will  be  protected  as  such; 
since  a  title  which,  if  the  property  were  not 
homestead,  could  be  subjected  by  creditors  is 
sufficient  to  support  the  homestead  right.  Be- 
sides, the  fraud  does  not  consist  in  conveying 
the  homestead;  but  the  creditor  could  not  have 
reached  that  with  his  execution  had  the  debtor 
retained  it  The  fraud  consists  in  conveying 
the  other  part  of  the  land  that  the  creditor  can 
reach  by  his  execution.  But  as  to  the  home- 
stead he  has  no  concern.  That  matter  rests 
between  the  fraudulent  grantor  and  his  gran- 
tee. This  appears  to  be  the  most  satisfactory 
ground  upon  which  the  rule  has  been  placed. 
It  resolves  itself  into  this:  that  as  to  exempt 
property  there  are,  within  the  meaning  of  the 


statute  of  frauds,  no  creditors.  Statutes  cre- 
ating exemptions  were  not  designed  to  im- 
prison the  debtor  in  his  homestead,  nor  to 
fetter  the  transfer  of  his  chattels.  There  be- 
ing, then,  no  legal  restraint  upon  the  debtor 
against  conveying  or  selling  such  property, 
*  •  *  the  motives  with  which  such  trans- 
fers are  made  are  of  no  concern  whatever  to 
the  creditor.  If  he  procures  a  conveyance  to 
be  set  aside  as  fraudulent,  he  takes  what  Is 
vendible  under  his  execution;  the  title  to  the 
rest  is  a  question  to  be  disputed  between  the 
debtor  and  bis  grantee."  Thomp.  Homest  & 
Ex.  SI  405,  408-412.  The  same  views  are  ex- 
pressed by  Waples  in  his  work  on  Homesteads 
and  Exemptions  (pages  531-634).  And  in  suc- 
ceeding sections  Judge  Thompson  discusses 
the  few  adjudged  cases  which  are  supposed 
to  announce  a  contrary  doctrine,  and  demon- 
strates, we  think,  that  they  either  turn  upon 
statutory  considerations,  and  are,  therefore, 
not  in  reality  opposed,  except  perhaps  In 
matters  of  dicta,  to  the  views  expressed  In 
the  text,  or  proceed  upon  some  misconceived 
idea  of  the  abstract  rights  of  the  creditor  and 
grantor— debtor  in  such  cases,— and  are,  there- 
fore, wholly  unsound.  The  great  majority, 
indeed  nearly  all,  of  the  adjudged  cases  fully 
support  the  text  we  have  so  fully  quoted,  as 
will  appear  from  the  following  collation  of 
some  and  citation  of  most  of  them. 

In  the  case  of  Smith  v.  Rumsey,  33  Mich. 
188,  It  is  said  (page  191)  by  the  supreme  court 
of  Michigan:  "The  homestead  was  not  sub- 
ject to  execution.  •  •  •  It  was,  however, 
grantable.  It  was  capable  of  transfer  by  deed 
executed  by  husband  and  wife,  and  since  cred- 
itors could  enforce  no  process  against  it,  could 
no  more  pursue  It  for  their  debts  against  him, 
(the  fraudulent  grantor),  than  they  could  pur- 
sue for  the  same  purpose  the  absolute  proper- 
ty of  the  government,  the  law  will  not  allow 
It  to  be  said  that  the  transfer  of  It,  If  any 
were  made,  operated  to  defraud  creditors. 
When  the  law  declares  that  a  debtor's  dis- 
posal of  his  property  with  Intent  to  defraud 
his  creditors  shall  be  voidable  at  the  instance 
of  his  creditors,  and  at  the  same  time  de- 
clares that  specific  property  of  the  debtor  .shall 
be  exempt  as  against  his  creditors'  adverse 
claims,  the  provisions  are  in  pari  materia,  and 
must  be  construed  together,  and  the  latter 
provision  must  be  held  to  exempt  this  ex- 
empt property  from  the  operation  of  the  for- 
mer provision.  Certainly  it  would  be  very 
inconsistent  to  say  that  a  debtor's  disposal  of 
property,  and  which  property,  in  so  far  as  the 
creditor  and  his  claims  are  concerned,  may  be 
said  to  have  no  existence  at  all,  is  a  fraud  up- 
on the  creditor."  To  the  same  effect  It  is  said 
by  the  supreme  court  of  Maine:  "No  creditor 
can  be,  in  legal  contemplation,  defrauded  by 
a  mere  conveyance,  made  by  his  debtor,  of 
any  of  his  property  which  such  creditor  has 
no  right  by  law  to  appropriate,  or  even  to 
touch,  by  any  civil  process."  Legro  v.  Lord, 
10  Me.  165.  And  by  the  supreme  court  of 
Wisconsin:   "A  conveyance  of  homestead,  by 
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the  husband  to  the  wife,  cannot  be  held  fraud- 
ulent as  to  creditors,  for  the  reason  that,  being 
exempt,  it  was  no  more  beyond  their  reach 
than  before."  Pike  v.  Miles,  23  Wis.  168. 
And  this  general  principle  is  fully  recognized 
in  our  own  decisions.  Fuller  v.  Whltlock,  89 
Ala.  411,  415,  13  South.  80,  and  cases  there 
cited.  Judge  Freeman,  in  a  note  to  Blue  v. 
Blue,  87  Am.  Dec  268,  274,  states  the  doc- 
trine and  cites  the  authorities  as  follows:  "In 
New  Hampshire  it  is  held  that  a  levy  on 
premises  in  possession  of  the  execution  debtor 
claiming  a  homestead  therein,  without  any  ap- 
plication on  his  part  for  an  assignment  of 
homestead  to  him,  is  valid  against  the  grantee 
of  the  debtor  whose  deed  is  fraudulent  and 
void  as  to  creditors,  although  the  value  of 
the  premises  does  not  exceed  the  amount  ex- 
empted by  law  from  attachment  and  levy. 
Ourrier  v.  Sutherland,  54  N.  H.  475.  But 
while  there  are  a  few  cases  to  the  contrary, 
the  great  weight  of  authority  holds  that  a  con- 
veyance of  property  set  aside  for  fraud  at  the 
suit  of  the  grantor's  creditors  does  not  pre- 
vent him  or  his  wife  from  afterwards  claim- 
ing a  right  of  homestead  in  the  premises  so 
conveyed.  The  fraudulent  conveyance  does 
not  place  the  creditors  in  any  better  position 
than  they  occupied  before  it  was  made.  The 
homestead  still  remains  exempt.  Freem. 
Ex'ns,  §  138;  Dearman  v.  Dearman,  4  Ala. 
521;  Vaughan  v.  Thompson,  17  111.  78;  Muller 
v.  Inderrelden,  79  I1L  382;  Lishy  v.  Perry,  6 
Bush,  515;  Kuevan  v.  Specker,  11  Bush,  1; 
White  v.  Glvens,  29  La.  Ann.  571;  Succession 
of  Cottingham,  Id.  669;  Legro  v.  Lord,  10  Me. 
161;  Castle  v.  Palmer,  6  Allen,  401;  Smith  v. 
Rumsey,  33  Mich.  183;  Smith  v.  Allen,  39 
Miss.  469;  Pennington  v.  Seal,  49  Miss.  518; 
Edmonson  v.  Meacham,  50  Miss.  34;  Vogler 
v.  Montgomery,  54  Mo.  577;  Rankin  v.  Shaw, 
94  N.  O.  405;  Sears  v.  Hanks,  14  Ohio  St 
298;  Bank  v.  Henderson,  4  Humph.  75;  Wood 
v.  Chambers,  20  Tex.  247;  Cox  v.  Shropshire, 
25  Tex.  113;  Foster  v.  McGregor,  11  Vt  595; 
Danforth  v.  Beattle,  43  Vt  138;  Shipe  v.  Re- 
pass, 28  Grat  716;  Boynton  v.  McNeal,  31 
Grat  456;  Marshall  v.  Sears,  79  Va.  49;  Bond 
v.  Seymour,  1  Chand.  40;  Dreutzer  v.  Bell,  11 
Wis.  114;  Pike  v.  Miles,  23  Wis.  164;  Mur- 
phy v.  Crouch,  24  Wis.  365;  Bean  v.  Smith, 
2  Mason,  252,  Fed.  Cas.  No.  1,174;  Cox  v. 
Wilder,  2  Dill.  45,  Fed.  Cas.  No.  3,308;  Smith 
v.  Kehr,  2  Dill.  60,  Fed.  Cas.  No.  13,071;  Mc- 
Farland  v.  Goodman,  6  Biss.  Ill,  Fed.  Cas. 
No.  8,789;  Smyth,  Homest.  §  555."  And  it  is 
said  in  Freem.  Ex'ns:  "But  it  is  evident  that 
creditors  cannot  be  defrauded,  hindered  or  de- 
layed by  the  transfer  of  property  which,  nei- 
ther at  law  nor  In  equity,  can  be  made  to  con- 
tribute to  the  satisfaction  of  their  debts. 
Hence,  it  is  almost  universally  conceded  that 
property  which  is,  by  statute,  exempt  from 
execution,  cannot  be  reached  by  creditors  on 
the  ground  that  it  has  been  fraudulently  con- 
veyed." Section  138.  In  Sears  v.  Hanks,  su- 
pra, the  plaintiffs  were  creditors  of  the  gran- 
tor in  a  fraudulent  conveyance  which  had 


been  set  aside  at  their  instance.  The  gi 
debtor  then  claimed  homestead  in  a  p 
the  land  covered  by  the  conveyance,  a) 
claim  was  allowed,  the  .court  saying: 
rights  of  the  plaintiffs  in  this  action  ar 
those  which  belong  to  creditors  seeking 
aside  a  voluntary  conveyance  of  their  <3 
made  In  fraud  of  their  rights,  and  to  e 
their  judgment  liens  against  the  prope 
conveyed.  Their  claim  is  not  under  or  tt 
the  fraudulent  conveyance,  but  adverse 
and  when  at  their  suit  it  has  been  set 
and  declared  wholly  void  as  against 
they  cannot  be  allowed  as  creditors  to  i 
this  void  conveyance,  against  which  th« 
claiming,  for  the  purpose  of  enlarging 
rights  and  remedies  against  then*  debt 
for  the  purpose  of  estopping  him  from  t 
eertion  of  the  rights  which  he  would 
wise  have  against  them.  As  between  < 
and  creditor,  the  deed  is  simply  void,  an 
not,  therefore,  affect  the  rights  of  eitht 
judgment  creditor's  lien  is  only  upon  the 
erty  of  his  debtor;  and  the  purchaser 
sale  or  execution  takes  in  general  onl 
debtor's  title.  If  the  debtor  has  no  ti 
interest  in  the  property  levied  on,  th 
nothing  for  the  creditor  to  sell;  and  it 
competent  for  the  creditor,  while  selllr 
alleged  title  of  the  debtor,  to  deny  bis 
to  homestead  on  the  ground  that  he  b 
Interest  in  the  property  about  to  be 
If  he  has  an  interest  in  the  hom< 
property  which  the  creditor  can  sell,  h 
Interest  enough  to  secure  his  homestead 
sale.  The  validity  of  the  fraudulent 
veyance,  as  between  the  parties  to 
no  concern  of  the  creditor  when  it  hat 
set  aside  as  to  him.  All  he  can  ask  is 
as  against  him,  it  shall  confer  no  rig 
any  one."  And  so  It  is  said  by  Judg 
Ion,  in  Cox  v.  Wilder,  2  Dill.  45,  49, 
Cas.  No.  3,308,  as  to  the  right  of  such  g 
to  claim  homestead,  the  fraudulent  c< 
ance  having  been  annulled:  "Except  ft 
deed  to  Wilder,  the  bankrupt  would  tx 
tied  to  the  exemption.  But,  as  we  have 
the  assignee  does  not  and  cannot  claim 
that  deed,  but  in  hostility  to  it;  and  whe 
avoided,  and  the  title  placed  in  the  ast 
I  do  not  think  (in  view  of  the  purposes 
exemption)  that  the  husband  is  estop  p. 
against  the  assignee,  to  claim  the  right 
homestead,  or  the  value,  to  the  extent 
by  the  statute.  This  view  does  not  mal 
estate  any  less  than  if  the  fraudulent  a 
ance  had  not  been  made,  while  the  op 
view  gives  the  creditors  a  profit  out  of  t 
tempted  fraud,  at  the  expense  of  the  i 
for  whose  benefit  the  exemption  Is  mai 
not  wholly  provided." 

The  Virginia  court  of  appeals,  in  Ma 
v.  Sears,  79  Va.  49,  following  and  reaffl 
two  earlier  decisions  of  that  court,  ha 
to  say:  "The  only  question,  therefoi 
volved  upon  this  appeal  is  the  right 
fraudulent  grantor,  when  his  conve 
has  been  set  aside,  to  assert  his  da 
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homestead  in  the  property  embraced  in  the 
deed.  And  as  this  point  has  been  twice 
passed  upon  by  this  court,  we  are  saved  the 
necessity  of  making  any  elaborate  review  of 
the  cases,  or  of  the  reasons  upon  which  they 
are  founded.  In  the  case  of  Shipe  v.  Re- 
pass, 28  Grat  729,  Judge  Staples,  speaking 
for  a  majority  of  the  members  of  the  court 
then  sitting,  says:  'In  Smyth,  Homest  8 
469,  it  is  said:  "The  general  rule  seems  to 
be,  the  fraudulent  conveyance  of  the  home- 
stead by  a  bankrupt  does  not  estop  him  from 
claiming  such  homestead  in  the  premises 
after  the  conveyance  has  been  annulled  and 
decreed  as  fraudulent  and  void  as  to  credit- 
ors." *  And  after  quoting  decisions  from 
other  states  to  the  same  effect,  that  learned 
judge  proceeds  as  follows:  'It  must  be 
borne  in  mind,  however,  this  is  a  contro- 
versy between  the  creditors  on  the  one  hand, 
and  the  debtor  and  fraudulent  alienee  on 
the  other.  What  are  the  rights  of  the  for- 
mer in  such  a  controversy?  Simply  to  have 
the  deed  annulled;  to  be  placed  precisely  in 
the  same  position  they  occupied  before.  Can 
they  claim  more?  If  the  debtor  has  a  valid 
claim  to  the  homestead  as  against  them,  be- 
fore the  execution  of  the  deed,  how  is  their 
condition  improved  by  the  deed?  Their 
judgments  are  only  a  lien  upon  the  prop- 
erty of  the  debtor.  It  is  not  competent 
for  them,  while  selling  that  property,  to 
insist  that  it  is  not  the  debtor's  property. 
The  validity  of  the  fraudulent  conveyance 
as  between  the  parties  Is  no  concern  of 
the  creditors.  All  they  can  claim  is,  that  as 
against  them*  it  can  confer  no  rights  upon 
any  one.  If  any  one  can  set  up  the  estoppel 
it  would  seem  to  be  the  fraudulent  grantee. 
Bnt  in  this  case  he  asserts  no  such  claim. 
But  the  creditors,  through  him,  seek  to  ap- 
propriate what  the  law  does  not  allow  them, 
nor  the  deed  confer  upon  them.  If  the  debt- 
or makes  a  fraudulent  conveyance  of  prop- 
erty in  which  he  has  a  right  of  homestead 
under  the  constitution,  what  is  it  to  the 
creditors  so  far  as  the  homestead  is  con- 
cerned? When  the  conveyance  is  annulled, 
and  they  are  restored  to  their  own,  they 
have  obtained  all  they  can  justly  claim. 
They  cannot  be  heard  in  one  breath  to  say 
that  the  conveyance  is  a  nullity  as  to  them, 
and  in  the  next  to  assert  it  confers  upon 
them  new  rights  because  it  is  valid  between 
the  parties.'  And  he  comes  to  the  conclusion 
that  where  there  Is  a  fraudulent  conveyance 
of  property,  which  is  subsequently  annulled 
at  the  suit  of  the  creditor,  the  grantor  is  not 
estopped  as  against  the  creditor  to  assert  his 
right  of  homestead  in  the  premises.  In 
Boynton  v.  McNeal,  31  Grat  459,  the  same 
learned  judge,  speaking  for  a  majority  of 
the  whole  court,  after  a  careful  re-examina- 
tion of  the  whole  subject,  announces  the 
same  doctrine,  and  quotes  from  Thompson 
in  his  book  on  Homestead  and  Exemptions, 
who  gives  as  the  reasons  for  the  rule,  to  be 
deduced  from  the  cases:    First,  that  the 


homestead  privilege  Is  created  for  the  bene- 
fit of  the  wife  and  children,  as  well  as  that 
of  the  husband  and  father,  and  therefore  it 
is  not  right  that  the  former  should  be  preju- 
diced by  the  wrongful  act  of  the  latter;  and, 
second,  that  the  conveyance,  being  void  as 
to  creditors,  it  stands  as  to  them  as  though  it 
had  never  been  made.  Without  undertaking  * 
to  multiply  authorities,  or  to  prolong  the 
discussion,  we  may  say  that  the  rule,  and 
the  reasons  for  It,  heartily  commend  them- 
selves to  our  approval,  and  are  in  accord 
with  the  humane  policy  of  the  homestead 
act,  which  seeks  to  protect  the  family  of  the 
debtor  from  the  inhumanity  which  would 
deprive  its  weak  and  dependent  members  of 
a  shelter.  And  it  cannot  be  said  with  pro- 
priety that  the  application  of  this  rule  will 
work  a  fraud  upon  creditors,  for  no  creditor 
can  be  in  any  wise  injured,  in  legal  contem- 
plation, by  any  dealing  of  the  debtor  with 
property  which  the  law  has  removed,  or, 
what  amounts  to  the  same  thing,  has  au- 
thorized the  debtor  to  remove  beyond-  his 
reach.  Sears  v.  Hanks,  14  Ohio  St.  298;  Cox 
v.  Wilder,  2  Dill.  45,  Fed.  Cas.  No.  3,308; 
Crummen  v.  Bennet,  68  N.  C.  494."  And 
this  doctrine  was  again  reaffirmed  in  the 
later  case  of  Hatcher  v.  Crews'  Adm'r,  83 
Va.  871,  5  S.  E.  221.  The  same  doctrine  has 
the  support  of  the  supreme  court  of  North 
Carolina,  which,  by  Merriam,  J.,  said:  "It 
was  decided  in  Crummen  v.  Bennet,  68  N. 
C.  494,  that  a  party  who  conveyed  his  lands 
to  another  in  fraud  of  his  creditors,  did  not 
thereby  forfeit  nis  homestead,  and  leave  it 
subject  to  be  sold  under  execution  to  pay 
his  debts,  because  as  to  it  the  conveyance 
was  not  fraudulent— the  creditor  could  not 
have  sold  It  if  the  conveyance  had  not  been 
made— it  was  not  subject  to  be  sold  under 
execution;  In  that  respect  he  suffered  no 
detriment  The  fraud  consisted  in  convey- 
ing the  land— that  part  of  it  not  embraced 
by  the  homestead.  This  was  subject  to  be 
fcoid  under  execution,  and  the  conveyance 
as  to  it  was,  therefore,  fraudulent  and  void 
as  to  the  creditor.  The  latter  had  no  inter- 
est as  to  the  homestead;  that  was  a  matter 
between  the  debtor  and  the  person  to  whom 
be  made  the  conveyance.  Duval  v.  Rollins, 
71  N.  C.  218;  Rankin  v.  Sbaw,  94  N.  C.  405, 
and  cases  there  cited."  Dortch  v.  Benton, 
98  N.  C.  190,  3  S.  E.  638.  So,  also,  it  is  held 
in  Missouri,  where  it  is  said:  "It  appears  to 
be  the  received  opinion  that  neither  a  fraud- 
ulent conveyance  nor  an  act  of  bankruptcy 
on  the  part  of  the  head  of  the  family  will 
produce  a  forfeiture  of  the  benefits  of  the 
homestead  exemption;"  and  further,  that  if 
the  conveyance  attacked  for  fraud  was 
made  in  good  faith,  and  valid,  a  sale  on  exe- 
cution against  the  grantor  would  convey 
nothing,  but  that  if  it  was  fraudulent,  as  In- 
sisted by  the  execution  creditor,  then  the 
title  was  in  the  defendant  and  the  home- 
stead law  obtained,  notwithstanding  the  in- 
valid conveyance,  and  exempted  the  land 
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from  execution.  Vogler  v.  Montgomery,  54 
Mo.  677,  684;  State  v.  Dlveling,  66  Mo.  375. 
Mississippi  is  In  line  with  this  view,  holding 
that  if  the  facts  exist  which  otherwise  en- 
title one  to  homestead,  the  right  is  not  lost, 
nor  is  he  estopped  to  assert  it,  by  reason  of 
his  having  executed  a  fraudulent  convey- 
ance subsequently  set  aside.  Edmonson  v. 
Meacham,  50  Miss.  34.  And  so  in  Minneso- 
ta, this  doctrine  is  upheld,  the  supreme  court 
of  that  state  saying,  with  reference  to  the 
idea  of  an  estoppel  upon  which  the  contrary 
view  is  rested:  "Estoppels  by  deed  bind 
only  parties  and  privies,  and  must  be  mu- 
tual. The  plaintiff  claims  in  hostility  to  the 
alleged  fraudulent  conveyance,  and  if  it  be 
set  aside  in  his  favor  as  fraudulent  and  void, 
it  cannot  be  considered  still  In  force  as  to 
any  of  the  parties  to  it,  so  as  to  prevent  the 
defendant  and  his  wife  from  asserting  the 
same  rights  for  the  protection  of  his  home- 
stead as  if  the  alleged  fraudulent  deed  had 
never  been  executed;  and  the  dower  inter- 
est of  the  wife  would  continue  hi  force  as  if 
no  such  conveyance  had  been  made.  Mai- 
loney  v.  Horan,  49  N.  Y.  Ill,  119;  Elmen- 
dorf  v.  Lockwood,  57  N.  Y.  322;  Roberts  v. 
Jackson,  1  Wend.  478,  481;  Dugan  v.  Mas- 
sey,  6  Bush,  81;  Robinson  v.  Bates,  3  Mete. 
(Mass.)  40;  Sheldon  v.  Weeks,  7  N.  Y.  Leg. 
Obs.  57,  60;  Bump,  Fraud.  Conv.  485;  Walt, 
Fraud.  Conv.  5  46."  Horton  v.  Kelly,  40 
Minn.  193,  195,  41  N.  W.  1031. 

The  doctrine  is  thus  stated  in  Wait,  Fraud. 
Conv.  }  46:  "It  being  a  test  of  a  fraudulent 
transfer  that  the  property  alienated  must  be 
of  some  value  out  of  which  the  creditor  could 
have  realized  the  whole  or  a  portion  of  his 
claim,  it  would  seem  to  follow  logically  that 
exempt  property  is  not  susceptible  of  fraudu- 
lent alienation.  As  the  creditor  possesses  no 
right  to  have  that  class  of  property  applied  in 
satisfaction  of  his  claim  while  the  debtor  owns 
It,  and  would  be  powerless  to  seize  or  appro- 
priate it  for  that  purpose  were  it  restored  to 
the  debtor's  possession,  the  legitimate  deduc-4 
tiou  would  seem  to  be  that  the  creditor's  pro- 
cess could  not  be  fastened  upon  it  in  the 
hands  of  the  debtor's  alleged  fraudulent  ven- 
dee. As  to  alienations  of  exempt  property 
there  may  be  a  bad  motive  but  no  illegal  act. 
When  a  fraudulent  transfer  has  been  avoided, 
it  leaves  the  creditor  to  enforce  his  remedy 
against  the  property  in  the  same  manner  as  if 
the  fraudulent  transfer  had  never  been  execut- 
ed. The  creditor  cannot  ask  to  be  placed  in 
a  better  position  in  respect  to  the  property 
than  he  would  have  occupied  if  no  fraudulent 
bill  of  sale  had  ever  been  made.  And  it 
seems  from  the  current  of  adjudications  that 
a  conveyance  of  lands  set  aside  for  fraud  at 
the  suit  of  creditors,  does  not  estop  the  gran- 
tor from  claiming  a  homestead  in  the  prem- 
ises thus  conveyed.  Such  a  conveyance  does 
not  constitute  an  abandonment  of  the  home- 
stead so  as  to  open  It  to  creditors."  The  like 
view  is  taken  by  the  supreme  court  of  Illi- 
nois, where,  upon  setting  aside  a  conveyance 


of  land  embracing  the  homestead  made  by 
Mrs.  Jaffers  as  fraudulent  and  void  as  against 
creditors,  the  court  said:  "As  Mrs.  Jaffers 
still  remained  in  possession  of  the  lands  as  her 
homestead  and  that  of  her  minor  children, 
residing  with  her,  it  was  just  and  proper,  after 
canceling  the  deed,  that  the  court  should  de- 
cree that  homestead  should  be  first  assigned 
to  her  in  the  premises."  Jaffers  v.  Aneala,  91 
I1L  487,  493.  And  the  general  principle,  of 
which  the  rule  that  a  fraudulent  grantor  may 
claim  homestead  and  his  wife  dower  in  the 
lands  attempted  to  be  conveyed  after  the  con- 
veyance is  set  aside  at  the  suit  of  creditors  is 
but  an  exemplification  or  application,  is  thus 
stated  by  Mr.  Bump:  "If  creditors  avoid  the 
conveyance,  the  law  remits  and  restores  the 
grantee  to  his  previously  existing  legal  rights. 
A  prior  interest  will  not  be  deemed  to  be 
merged  in  an  estate  which  has  been  lost,  for 
the  law  will  not  consider  a  deed  to  be  in  force 
which  has  been  avoided.  When  a  grantee 
loses  an  interest  which  he  obtained  fraudu- 
lently, it  is  to  him  as  if  it  had  never  existed. 
This  gives  the  statute  its  proper  legitimate 
effect,  permits  the  grantee  to  hold  nothing  by 
his  fraudulent  contract,  and  the  creditors  to 
take  all  their  debtor  fraudulently  conveyed, 
and  nothing  more.  The  very  avoiding  of  the 
fraudulent  conveyance  revives  and  renews  the 
former  interest  and  restores  the  parties  to 
their  original  position.  If  the  transfer  con- 
sists of  a  release  of  an  equity  of  redemption, 
the  mortgage  is  revived  When  it  is  set  aside. 
Although  an  indorsement  on  a  mortgage  is 
fraudulent,  yet  when  that  is  set  aside  the 
mortgage  will  be  valid.  The  dower  of  the 
debtor's  wife  will  be  revived  when  a  deed 
from  the  grantee  to  her  is  vacated.  If  the 
grantee  purchases  a  prior  mortgage  he  will  be 
entitled  to  retain  It  after  the  fraudulent  trans- 
fer has  been  set  aside.  A  fraudulent  mort- 
gage does  not  entinguish  the  debt  for  which 
it  was  given,  and  if  the  security  fails  the  debt 
remains  in  full  force.  As  it  did  not  arise  ex 
turpi  causa,  it  cannot  be  merged  by  anything 
merely  collateral." 

To  our  minds  this  doctrine  that  a  fraudulent 
grantor  may  claim  homestead  after  the  con- 
veyance Is  annulled  has  received  the  sanction 
of  this  court  Of  it  Judge  Stone,  speaking 
for  the  court  hi  Fellows  v.  Lewis,  65  Ala.  343, 
354,  said:  "This  question  has  been  a  great 
many  times  before  the  courts  of  the  country, 
and,  in  a  large  majority  of  cases,  the  ruling 
was  against  the  right  of  the  creditor  to  sub- 
ject the  homestead,  merely  because  its  owner 
and  occupant  had  conveyed  his  right  to  an- 
other, even  though  the  conveyance  was  vol- 
untary, or  made  under  circumstances  which 
would  ordinarily  stamp  it  as  fraudulent 
There  can  be  no  fraud,  unless  there  are  claims 
and  rights  which  can  be  delayed  and  hinder- 
ed, and  which,  but  for  the  conveyance,  could 
be  asserted.  The  law  takes  no  cognizance  of 
fraudulent  practices  that  injure  no  one.  Fraud 
without  injury,  or  Injury  without  fraud,  will 
not  support  an  action.    Unless  they  coexist 
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rhe  courts  are  powerless  to  render  any  rellet 
Castle  v.  Palmer,  6  Allen,  401;  Legro  v.  Lord, 
10  Me.  161;  Foster  v.  McGregor,  11  Vt  586; 
Danforth  t.  Beattte,  43  Vt  138;  Crummen  v. 
Bennet  68  N.  0.  494;  Sears  v.  Hanks,  14 
Ohio  St  298;  Vaughan  v.  Thompson,  17  HL 
78;  Muller  v.  Inderreiden,  79  111.  382;  An- 
thony r.  Wade,  1  Bush,  110;  Morton  v.  Ba- 
gan,  5  Bush,  334;  Llshy  t.  Perry,  6  Bush, 
515;  Kuevan  v.  Specker,  11  Bush,  1;  Vogler 
v.  Montgomery,  54  Mo.  577;  Smith  v.  Bum- 
sey,  33  Mich.  183;  Hugunin  y.  Dewey,  20 
Iowa,  368;  Dreuteerv.  BeO,  11  Wis.  114;  Pike 
v.  Miles,  23  Wis.  164;  Murphy  v.  Crouch,  24 
Wis.  365;  Succession  of  Cottingham,  29  La. 
Ann.  669;  Edmonson  T.  Meacham,  50  Miss. 
34;  Wood  v.  Chambers,  20  Tex.  247;  McFar- 
land  v.  Goodman,  6  Bias.  Ill,  Fed.  Cas.  No. 
8,789;  Cox  v.  Wilder,  2  Dill.  45,  Fed.  Cas. 
No.  3,308;  Smith  r.  Kehr,  2  Dill.  50,  Fed. 
Cas.  No.  13,071.  The  following  cases  hold  the 
contrary  doctrine;  but  in  some  of  them,  it  will 
be  seen,  the  facts  were  different:  Getzler  v. 
Saroni,  18  11L  511;  Currier  v.  Sutherland,  54 
N.  H.  475;  Huey's  Appeal,  20  Pa.  St  219.  In 
the  cases  cited  above,  negativing  the  liability 
of  the  homestead  which  has  been  fraudulently 
conveyed,  the  reasons  given  are  substantially 
as  follows:  The  property,  homestead,  is  not 
liable  to  seizure  under  execution,  and,  there- 
fore, a  conveyance  of  it  Is  a  Question  in  which 
the  creditor  has  no  interest  It  was  not  lia- 
ble, before  conveyance,  to  the  claim  he  as- 
serts; and  the  conveyance,  though  fraudulent 
puts  the  creditor  in  no  better  condition  than  he 
was  in  before.  If  the  conveyance  is  set  aside 
as  fraudulent,  this  leaves  the  homestead  as 
if  no  attempt  had  been  made  to  convey  it  so 
far  as  any  claim  can  be  asserted  by  the  cred- 
itor. It  is  void  as  to  him,  to  all  intents  and 
purposes.  He  cannot  be  heard  to  say,  in  one 
and  the  same  breath,  that  the  conveyance  is 
void,  in  its  attempt  to  divest  title  out  of  the 
debtor,  but  is  valid  in  destroying  the  home- 
stead right  He  cannot  claim  both  under  and 
against  the  conveyance;  under  it  as  a  valid 
parting  with  the  homestead  right;  against  it 
as  an  abortive  effort  to  pass  title  out  of  the 
debtor.  It  must  stand,  as  to  him,  as  if  no 
conveyance  had  been  attempted."  And  to  like 
effect  is  the  case  of  Smith's  Ex'r  v.  Cockrell, 
66  Ala.  64. 

The  right  of  a  husband  to  homestead  In 
lands  which  he  has  conveyed  in  fraud  of  his 
creditors,  after  such  conveyance  has  been 
annulled  at  their  suit  stands  obviously  upon 
the  same  plane  so  far  as  the  idea  of  estoppel 
goes  as  the  right  of  a  wife  to  claim  dower 
in  lands  after  a  conveyance  thereof  executed 
by  the  husband  to  her  in  fraud  of  his  cred- 
itors has  been  avoided  for  that  reason.  So 
it  is  declared  by  Judge  Thompson  (Homest. 
&  Ex.  §5  405,  408),  and  by  Judge  Dillon  (Cox 
v.  Wilder,  2  Dili  45,  Fed.  Cas.  No.  3,308); 
and  so  it  has  been  treated  and  accepted  by 
this  court  Fellows  v.  Lewis,  supra.  And 
upon  some,  but  not  all,  of  the  considerations 
which  let  in  a  claim  of  homestead  in  such 
v.l8so.no.l5— 26 


cases,  it  has  been  expressly  determined  by 
this  court  that  the  wife's  right  to  dower  Is 
not  impaired  by  such  a  conveyance  after  the 
avoidance  thereof  by  creditors,  the  court 
saying:  "It  Is  insisted  further,  however, 
that  petitioner,  Mrs.  Scruggs,  has  no  right 
to  dower  of  this  land,  because  by  the  con- 
veyance of  her  husband  to  her,  which, 
though  voidable  and  decreed  to  be  void  as 
to  these  appellants,  was  valid  between  the 
parties  to  it  her  right  as  dowress  became 
merged  in  the  fee  thus  transferred  to  her, 
and  was  extinguished.  But  the  contention, 
In  this  cause,  is  between  petitioner  and  ap- 
pellants; and  in  respect  of  the  latter  it  has 
been  decided  that  the  conveyance  to  the 
petitioner  is  inoperative  and  nulL  In  favor 
of  contestants,  the  title  must  be  regarded  as 
having  remained  in  John  W.  Scruggs  until 
It  was  devolved  on  his  assignee  in  bankrupt- 
cy. This  to  the  basis  on  which  alone  the 
claims  of  appellants  are  founded;  and  they 
cannot  be  heard  to  make  demands  inconsist- 
ent with  and  contradictory  of  the  funda- 
mental propositions  on  which  the  case  In 
their  favor  must  rest  As  was  said  In  the 
similar  case  of  Mallory  v.  Horan,  49  N.  Y. 
119:  'When  a  creditor  of  the  husband  pur- 
sues him  to  judgment  and  attacks  as  fraud- 
ulent, and  sets  aside  as  void,  the  deed  from 
him,  joining  in  which  the  wife  has  released 
her  right  of  dower,  he  does  not  connect  him- 
self with  the  title  which  that  deed  has  cre- 
ated, and  with  which  the  release  of  dower 
is  connected.  He  sets  up  the  title  of  the 
husband  as  it  existed  before  the  fraudulent 
conveyance,  and  stands  in  hostility  to  the 
title  which  it'  was  intended  to  give.  That 
Is  the  attitude  of  appellants  in  the  present 
instance.  And  in  reference  to  a  case  exactly 
like  the  present  (Richardson  v.  Wyman.  62 
Me.  280X  the  supreme  court  of  Maine  said: 
The  deed  to  the  demandant  upon  which 
the  tenant  relies  to  defeat  her  dower,  was 
fraudulent  and  void  as  to  creditors;  and  he, 
being  a  creditor,  has  avoided  it  The  deed 
to  demandant  releasing  to  her  the  fee,  be- 
ing avoided  for  fraud,  the  tenant  would  set 
it  up  as  an  existing  estate  to  bar  the  dower 
to  which  she  would  otherwise  be  entitled. 
•  *  *  Reduced  to  its  ultimate  elements, 
the  proposition  is,  that  a  deed  fraudulent 
and  void  as  to  the  tenant  and  which  has 
been  avoided  by  him,  may,  after  such  avoid- 
ance, be  set  up  as  a  valid  and  existing  deed, 
for  the  purpose  of  defeating  and  destroy- 
ing a  right  to  which  the  defendant  would 
unquestionably  have  been  entitled  had  no 
such  deed  been  executed.  When  a  lesser  es- 
tate is  merged  In  a  greater,  the  greater  es- 
tate must  be  assumed  as  valid  and  continu- 
ing. There  can  be  no  merger  when  the  es- 
tates are  successive,  and  not  concurrent,  nor 
where  the  greater  estate  is  void  and  has 
been  avoided.'  Rldgeway  v.  Masting,  23 
Ohio  St  294;  McLeery  v.  McLeery,  65  Me. 
172."  Humes  v.  Scruggs,  64  Ala.  40,  49,  50. 
We  need  add  nothing  by  way  of  discussion. 
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or  argument  to  the  foregoing  collation  of 
authorities,  In  justification  of  our  conclusion 
In  Hue  with  them.  It  has  been  made  to  ap- 
pear that  every  accepted  text  and  every  ad- 
judged case,  received  as  authority  beyond 
the  territorial  limits  of  the  court  handing  it 
down,  supports  without  equivocation  or  re- 
serve the  proposition,  that  a  fraudulent 
grantor  is  entitled  as  against  his  creditors 
to  homestead  in  lands  he  has  attempted  to 
convey  in  fraud  of  their  rights,  when  and 
after  the  conveyance  has  been  avoided  and 
set  aside  in  an  action  prosecuted  by  them; 
and  the  reasons  which  underlie  the  doctrine 
are  so  fully  and  clearly  set  forth  In  these 
texts  and  adjudications,  as  brought  to  view 
in  the  foregoing  pages,  that  we  are  under  no 
necessity  to  recur  to  them  here.  We  are 
constrained  both  by  the  authorities  them- 
selves and— even  more— by  the  considera- 
tions upon  which  they  are  based,  to  hold 
that  when  a  debtor  has  conveyed  to  third 
persons  land  including  his  homestead  in- 
terest, to  hinder,  delay  and  defraud  his  cred- 
itors, and  such  conveyance  has  been  set 
aside  and  avoided  at  the  suit  of  creditors, 
such  debtor  then  has  the  same  right  to  as- 
sert his  homestead  exemption  against  such 
creditors  as  he  would  have  had  had  the 
conveyance  never  been  executed  by  him. 
And  this  right  stands  out  in  bolder  relief— 
its  equity,  while  not  more  certain,  is  more 
manifest  to  even  casual  consideration— 
where,  as  in  the  case  at  bar,  even  under  the 
fraudulent  transaction,  the  land  was  held 
for  the  debtor  and  not  in  hostility  to  him, 
where  he  supplied  the  money  with  which 
the  land  was  purchased  and  paid  for  and 
had  the  title  vested  in  his  children,  who  held 
it  solely  for  his  use  and  benefit,  which  is  the 
theory  upon  which  the  complainant  sought 
and  had  relief  against  it. 

A  few  words  in  respect  of  the  opinion  and 
conclusion  of  Mr.  Justice  COLEMAN,  and 
we  are  through  with  this  part  of  the  case:  It 
seems  to  us  that  a  fundamental  and  a!I- 
pervadlng  error  of  his  position  results  neces- 
sarily from  the  fact,  of  which  we  do  not 
think  he  has  taken  due  account,  that  the  is- 
sue here  is  not  between  Kennedy  and  the 
persons  In  whom  he  fraudulently  had  the 
title  to  the  land  Invested  at  all,  but  wholly 
between  him  and  the  creditor  at  whose  suit 
the  land  was  decreed  to  belong  to  him  and 
not  to  his  children,  and  to  be  subjected  as 
his  land  to  the  debt  of  the  complainant. 
The  question  is  not  what  rights  said  gran- 
tees have  against  Kennedy  in  respect  of 
homestead  or  anything  else.  They  are  as- 
serting no  rights.  The  only  right  the  com- 
plainant bank  ever  had  or  asserted  against 
them— the  avoidance  of  the  title  they  had— 
has  been  fully  effectuated  against  them  by 
the  decree  of  this  court;  and  the  bank  Is 
not  now  asserting  any  right  whatever 
against  them.  But  the  question  is,  what 
are  the  debtor's— Kennedy's— rights  in  re- 
spect of  homestead  exemption  against  the 


bank,  or,  perhaps  more  accurately,  what  are 
the  rights  of  the  bank  against  Kennedy  in 
respect  of  homestead  in  the  land?  As  we 
understand  it,  the  opinion  of  Judge  COLE- 
MAN does  not  proceed  at  all  on  the  idea  that 
the  complainant  has  any  independent  right 
against  Kennedy  In  respect  of  the  home- 
stead, but  only  upon  the  ground,  that  inas- 
much as  the  latter  could  not  assert  home- 
stead against  the  fraudulent  grantees,  and 
for  that  reason  alone,  he  cannot  claim  home- 
stead against  the  complainant,  and  this 
though  obviously  the  only  right  complainant 
has  against  any  of  the  property  is  derived 
through  the  destruction,  at  its  suit,  of  the 
very  claim  or  right  of  the  grantees  which  it 
now  relies  upon  to  entitle  it  to  subject  the 
homestead.  The  conclusion  of  Judge  COLE 
MAN  puts  and  sustains  the  complainant  in 
the  attitude  of  saying  to  Kennedy  in  one 
breath:  "I  claim  and  have  recovered  all 
this  land  except  the  homestead  interest  be- 
cause the  conveyance  to  your  children  is 
utterly  void  and  the  land  belongs  to  you; 
and  I  claim  and  am  entitled  to  the  home- 
stead interest  because  the  conveyance  to 
your  children  is  entirely  valid  and  the  land 
belongs  to  them."  It  seems  to  us  that  to 
allow  such  a  claim  would  be  clearly  to  draw 
"confusion  and  inconsistent  deductions,"  so 
justly  reprobated  by  Judge  COLEMAN. 
This  qusere  Is  put  in  the  opinion  of  Judge 
COLEMAN:  "It  being  settled  by  the  authori- 
ties and  upon  principle  that  when  a  debtor 
sells  and  conveys  his  exempt  property, 
•  •  *,  and  thereby  has  placed  it  beyond 
his  power  to  recover  It  from  his  grantee, 
who  sets  up  a  claim  to  it,  upon  what  princi- 
ple can  it  be  said,  that  if  a  creditor  gets  pos- 
session of  the  property,  by  a  decree  of  a 
court  or  otherwise,  that  the  grantor  thereby 
becomes  reinvested  with  righto  and  interest 
superior  to  his  creditor,  as  well  as  his  gran- 
tee?" This  presents  the  whole  theory  of  the 
case,  and  shows  that  the  conclusion  reached 
by  Judge  COLEMAN  is,  as  we  have  said, 
based  upon  the  rights  of  the  grantee  against 
the  grantor,  which  are  not  involved  in  this 
proceeding  at  all,  which  the  complainant 
has  no  concern  with  whatever,  but  against 
which  he  has  prosecuted  his  action  to  suc- 
cess, destroying  them,  and  to  which,  if  they 
are  still  existent  between  the  grantor  and 
the  grantee,  the  complainant  is  an  utter 
stranger.  This  is  one  answer  to  the  quaere. 
Another,  or  perhaps  the  same  one  in  an- 
other form,  may  be  found  in  the  counter 
qutere:  What  right  has  the  complainant, 
who  claims  solely  as  a  creditor,  to  appropri- 
ate the  homestead  Interest  in  this  land,  as 
to  which  there  are  and  can  be  no  creditors'- 
And  the  answer  in  another  form  is  thus  giv- 
en by  the  supreme  court  of  Virginia:  "The 
deed  being  valid  between  the  parties,  no 
claim  or  assignment  of  homestead  can  affect 
the  righto  of  the  fraudulent  grantee.  But 
if  he  raises  no  objection  (and  he  Is  raising 
none  here),  if  he  does  not  rely  upon  the  es- 
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toppel,  and  the  controversy  Is  narrowed  to 
a  contention  between  the  debtor  and  the 
creditor,  I  can  see  nothing  to  preclude  the 
former  as  against  the  latter  from  asserting 
his  claim  of  homestead."  Boynton  v.  Mc- 
Neal.  31  Grat  466. 

We  attach  no  Importance  to  the  fact  that 
this  court  has  held,  In  one  or  two  cases  In 
which  do  question  of  homestead  arose  or  was 
Involved,  that  a  Judgment  creditor  might  pro- 
ceed by  bill  In  equity  against  a  fraudulent 
grantee  of  his  debtor  to  subject  the  land  so 
conveyed  without  making  the  debtor  a  party 
thereto.  Assuming  that  the  homestead  right 
can  be  affected  by  a  decree  against  the  gran- 
tee, this  might  be  well  said  and  be  true  In  a 
case  where,  whether  the  conveyance  is  avoid- 
ed or  not,  no  question  of  homestead  would 
arise— where  the  land  did  not  embrace  a  home- 
stead—when it  would  not  be  true,  and  would 
not  be  said  In  a  case  Involving,  and  with  ref- 
erence to,  a  homestead  claim.  But  the  home- 
stead right  is  In  no  case  affected  by  such  de- 
cree; it  Is  not  Involved  In  such  case.  To  the 
contrary,  It  revives  and  Is  assertable  only  aft- 
er a  decree  against  the  grantee  avoiding  the 
conveyance;  and  if,  as  the  host  of  authorities 
to  which  we  have  referred  bold,  the  right  to 
assert  It  is  not  cut  off  by  such  decree  In  a 
case  to  which  the  grantor  Is  a  party,  surely 
there  Is  no  ground  for  saying  It  could  be  cut 
off  by  such  decree  in  a  case  to  which  the  gran- 
tor is  not  a  party. 

We  do  not  think  the  case  of  Boiling  v.  Jones, 
67  Ala.  508,  militates  against  the  view  we 
take  of  this  question.  That  case  holds  no 
more  than  this:  that  the  widow's  right  of 
homestead  under  the  statute  applied  in  that 
case  pertained  to  lands  which  belonged  to  the 
husband  at  the  time  of  his  death.  At  that 
time  the  fraudulent  mortgage  by  the  husband 
to  the  wife  and  another  had  not  been  avoid- 
ed or  even  attacked,  but  was  still  subsisting 
and  efficacious  between  the  parties  to  a  dives- 
titure of  the  husband's  title.  The  land  hav- 
ing thus  been  ,  aliened  by  the  husband,  and 
title  not  being  In  him  at  the  crucial  moment 
of  time  at  which  the  widow's  right  of  home- 
stead was  determinable,  It  was  held  she  was 
not  entitled  to  homestead  in  the  legal  estate. 
There  Is  nothing  decided  In  the  case  or  said 
in  the  opinion,  as  we  understand  that  case, 
that  could  be  taken  to  mean  that  the  widow 
would  not  have  been  entitled  to  homestead 
had  the  fraudulent  mortgage  been  annulled 
before  the  husband's  death.  If  the  case  means 
more  than  this,  it  is  opposed  to  the  doctrine 
recognised  or  declared  In  the  three  other 
Alabama  cases  to  which  we  have  referred,  as 
also  to  the  overwhelming  weight  of  authority 
in  other  jurisdictions,  and  to  sound  principle. 

The  case  of  Minor  v.  Wilson,  58  Fed.  616, 
seems  to  have  been  decided  upon  certain 
statutes  of  Georgia.  If  it  may  be  taken  as 
denying  the  right  of  homestead  because  of  a 
fraudulent  conveyance  having  been  made,  it 
Is  only  an  addition  to  the  very  few  cases  sup- 


porting a  doctrine  which  cannot  stand  upon 
authority  or  elemental  principles. 

We  deem  it  too  well  settled  and  elementary 
a  proposition  to  be  open  to  discussion,  that  a 
party  cannot  claim  both  through  and  against 
a  deed.  Having  acquired  rights  under  it,  he 
is  estopped  to  claim  rights  against  it  That  is 
the  principle  of  estoppel  we  invoke  In  this 
case;  and  if  Judge  COLEMAN'S  "fourth  prop- 
osition" excludes  the  application  of  the  doc- 
trine of  estoppel  to  such  a  case,  it  Is,  In  our 
opinion,  palpably  unsound. 

Judge  COLEMAN  further  says:  "My  sixth 
proposition  is,  that  every  person  who  invokes 
the  aid  of  equity  must  have  clean  hands." 
Nobody  has  ever  questioned  the  soundness  of 
that  proposition;  and  it  is  equally  well  estab- 
lished that  a  debtor's  hands  are  never  soiled 
by  the  sale  and  conveyance  of  his  homestead 
or  homestead  Interest,  and  as  that  is  the  only 
interest  involved  in  this  case,  we  are  utter- 
ably  unable  to  see  what  application  the  propo- 
sition of  the  dissenting  opinion  about  "clean 
hands"  can  have  here.  So  far  as  the  fact  that 
Kennedy  had  had  the  title  to  the  land  in 
which  he  now  claims  homestead  vested  in  his 
children  In  fraud  of  his  creditors  is  concern- 
ed, our  conclusion  Is,  that  transaction  having 
been  avoided,  that  he  is  entitled,  as  against  the 
complainant  and  his  creditors  generally,  to 
have  homestead,  or  1 2,000  In  lieu  of  home- 
stead, allotted  to  him,  as  prayed  in  petition. 

It  is  contended,  however,  that  the  debtor's 
claim  .for  exemption  came  too  late,— that  he 
ought  to  have  set  It  up  in  his  answer  to  the 
bill,  and  not  having  been  brought  to  the  at- 
tention of  the  court  by  answer  or  plea  and 
proof,  by  such  neglect,  he  waived  and  lost 
his  right.  It  may  be  admitted,  that  in  a  di- 
rect proceeding  in  equity  against  one  who  is 
the  owner  of  lands,  to  condemn  them  to  sale, 
in  which  he  has  a  right  of  homestead  exemp- 
tion, and  who  in  making  answer,  sets  up  no 
claim  to  such  exemption,  and  allows  them  to  be 
condemned  to  sale  for  the  payment  of  decree 
rendered  against  him,  and  they  are  sold  there- 
under, he  will  be  held  to  have  waived  his  right 
to  claim,  and  would  not  be  beard  afterwards 
to  complain.  Clark  v.  Spencer,  75  Ala.  57. 
The  policy  of  our  law,  as  evidenced  by  consti- 
tutional and  statutory  provisions  for  the  pur- 
pose, is  to  secure  to  every  resident  and  family 
an  absolute  right  of  homestead.  It  cannot  be 
alienated  by  the  husband,  in  whom  the  title 
remains,  except  in  the  manner  carefully  pre- 
scribed by  statute.  The  owner  may  file  bis 
declaration  of  exemption  in  the  probate  court, 
and  this  protects  him  against  a  levy  upon  it, 
unless,  on  a  contest  of  his  claim  as  provided, 
it  is  held  to  be  invalid,  or,  if  he  has  not  filed 
his  declaration,  and  the  homestead  is  levied  on 
under  legal  process,  he  may,  at  any  time,  after 
the  levy  and  prior  to  the  sale,  file  with  the 
officer  making  the  levy,  a  claim  in  writing  ver- 
ified by  affidavit  In  the  manner  directed  by 
statute,  which  shall  protect  his  property  from 
sale,  unless  contested  as  provided,  and  his 
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claim  has  been  found  to  be  of  no  validity. 
Code,  §8  2515,  2521;  Wright  v.  Grabf  elder,  74 
Ala.  460.  Every  supposed  necessary  precaution, 
in  these  and  other  sections  of  the  Code,  has 
been  taken,  to  protect  and  preserve  this  family 
reservation.  The  courts  generally  are  united 
in  the  conclusion,  that  such  statutes,  beneficial 
in  their  operation  and  springing  from  a  wise 
public  policy,  should  be  liberally  construed,  so 
as  to  give  effect  to  legislative  intent.  Mc- 
Guire  v.  Van  Pelt,  55  Ala.  853;  Thomp. 
Hoinest.  Ex.  §§  4,  7.  Waivers  of  this  right, 
which  is  deemed  so  necessary  in  our  law  to  be 
preserved  for  the  benefit  of  the  family  rela- 
tion, are  not  to  be  favored  and  declared,  except 
when  deliberately  and  fairly  made.  In  keep- 
ing with  this  policy,  it  has  been  held,  that 
though  the  statutes  make  no  provision  for  such 
a  claim  or  contest,  In  a  court  of  chancery,  yet, 
the  right  being  clear  and  of  constitutional 
guaranty,  that  court  will  grant  relief  in  such 
cases  coming  before  it,  according  to  its  own  pe- 
culiar methods.  The  right  must  not  be  denied 
on  any  technical  or  unsubstantial  ground. 
Tonsmere  v.  Buckland,  88  Ala.  314,6  South.  904. 

As  has  been  stated,  the  object  of  the  bill 
filed  in  this  case,  was  to  set  aside  Kennedy's 
conveyance  of  his  property,  including  his 
homestead,  made  In  fraud  of  his  creditors. 
To  this  bill  Kennedy  was  made  a  party, 
though  as  contended  he  was  not  a  necessary 
party— the  correctness  of  which  proposition 
it  is  unnecessary  to  question.  Kennedy  and 
his  grantees,  in  their  defense,  maintained  the 
fairness  of  the  transaction;  the  chancery 
court  decided  in  their  favor,  but  on  appeal  to 
this  court,  the  conveyance  was  held  to  be 
fraudulent,  and  that  decision  was,  on  the 
20th  of  December,  1800,  reversed  (8  South. 
652),  and  a  decree  here  rendered  for  the  sale 
of  the  property  sought  to  be  sold,  for  the 
payment  of  the  judgment  of  the  appellee 
against  Kennedy,  if  the  same  was  not  paid, 
together  with  the  costs,  by  the  1st  day  of 
February,  1891.  On  the  10th  day  of  March, 
1891,  said  Kennedy  filed  in  said  chancery 
court,  his  claim  of  exemption  to  his  home- 
stead, which  he  described,  or  to  $2,000  of  the 
proceeds  of  its  sale,  if  ascertained  to  be  of 
greater  value  than  that  sum.  On  the  18th 
of  April,  the  register  proceeded  to  sell  the 
property  m  obedience  to  the  decree  of  this 
court.  The  residence  and  lots  claimed  as 
exempt,  brought,  as  the  register  reported, 
the  sum  of  $8,000.  On  May  5th,  at  the  spring 
term  of  said  court,  said  Kennedy  filed  anoth- 
er petition  in  said  court,  to  be  allowed  the 
sum  of  $2,000  out  of  the  proceeds  of  the  sale 
of  his  homestead,  and  on  May  8th,  the  chan- 
cellor, by  his  decree,  denied  his  said  claims 
for  exemption,  and  dismissed  his  petitions. 
It  thus  appears,  that  the  claimant  was  not 
lacking  In  diligence  in  claiming  his  home- 
stead rights,  after  the  decision  of  the  case 
in  this  court  He  made  his  claim  about  as 
soon  thereafter  as  due  diligence  required. 
Suppose  Kennedy  bad  not  been  made  a  par- 


ty to  this  suit,— aa  it  la  claimed  might,  prop- 
erly, not  have  been  done.  In  such  case,  it 
could  scarcely  be  contended  that  he  could 
not,  after  the  decision  setting  aside  his  con- 
veyance as  fraudulent,  have  filed  his  claim, 
as  he  did,  for  his  exemptions,  and  that  the 
chancery  court  could  have  denied  his  claim. 
The  reason,  If  any,  why  he  might  not  have 
been  made  a  party  is,  that  as  between  him 
and  his  grantees,  he  had  conveyed  his  prop- 
erty and  -waa  bound  by  his  deed,  and  being 
insolvent,  the  complainant,— as  is  contended, 
for  the  purposes  of  the  other  branch  of  the 
case,— might  not  have  made  him  a  party. 
Yet,  it  did  so,  and  having  assigned  him  such 
an  attitude  In  the  case,  can  it  be  said  now, 
that  because  he  did  not  file  an  answer  or 
plea,  setting  up  his  claim  of  exemption  in 
the  property  sought  to  be  condemned  and 
support  it  by  proof,  he  has  thereby  waived 
his  .exemption?  It  would  seem,  if  he  were 
not  a  necessary  party  to  complainant's  bill, 
on  the  ground  of  having  no  Interest  In  the 
litigation,  and  he  was  made  one,  simply,  as 
a  proper  party,  he  should  not  be  held  to  the 
consequences,  sought  to  be  placed  upon  him, 
of  being  a  necessary  party,  having  an  inter- 
est In  the  litigation,  directly  proceeded 
against,  which  he  failed  and  refused  to  set 
up.  The  truth  is,  as  has  been  fully  shown, 
until  his  conveyance  was  set  aside,  he  bad 
no  claim  of  exemption  which  he  could  make 
In  his  answer  in  this  case.  If  he  had  a  home 
stead  right.  It  could  accrue,  as  we  have  seen, 
only  and  when  his  conveyance  was  set  aside 
as  fraudulent  Until  then,  the  title  to  the 
property  was  In  his  fraudulent  grantees. 
How  could  he,— without  reference  to  the 
question  of  his  being  a  necessary  or  proper 
party  to  the  bill,— be  expected  or  required, 
by  any  rule  of  law,  In  one  breath,  to  assert 
in  his  answer  the  validity  of  the  conveyance 
of  his  homestead,  and  in  the  other,  to  deny 
its  validity?  After  the  title  of  grantees  in 
said  fraudulent  conveyance  waa  declared 
null  and  void,  and  the  property  declared  to 
be  Kennedy's,  and  not  till  then,  did  he  have 
or  own  a  homestead  to  which  he  could  make 
a  claim.  Some  of  the  adjudications  to  which 
we  have  already  referred,  are  decisive  of 
this  question,  and  none  of  our  own  cases 
which  have  been  cited  as  opposed  to  our  con- 
clusion, when  properly  construed,  are  oppos- 
ed to  it  "Courts  of  equity,  In  affording  re- 
lief against  fraud,  seek  simply  to  restore  the 
parties,  as  near  as  may  be,  to  the  positions 
they  would  have  occupied,  had  no  fraud  been 
perpetrated."  Sears  v.  Hanks,  14  Ohio  St. 
298;  Cox  v.  Wilder,  2  DM.  45,  49,  Fed.  Cas. 
No.  3,308;  Shlpe  v.  Repass,  28  Grat  722; 
Marshall  v.  Sears,  79  Va.  49;  Leupold  v. 
Krause,  95  111.  440.  The  former  judgment 
of  affirmance  is  set  aside;  the  decree  of  the 
court  below  is  reversed,  and  the  cause  is  re- 
manded to  the  chancery  court  that  relief 
may  be  granted  In  accordance  with  the  fore- 
going opinion. 
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BRICKBLL,  O.  J.,  and  HEAD,  J.,  not  alt- 
tins,  baying  been  of  counsel. 

COLEMAN,  J.  (dissenting).  To  property 
understand  tbe  discussion,  the  facts  of  the 
case  at  bar  should  be  stated.  A  judgment 
creditor  of  John  8.  Kennedy  filed  a  bill 
against  the  debtor  and  his  grantees  to  set 
aside  a  fraudulent  conveyance  of  lands,  and 
to  subject  the  same  to  the  satisfaction  of  the 
judgment  The  grantor  debtor  and  hla 
grantees  answered  the  bill,  each  denying  the 
fraud.  The  grantor  denied  having  or  own- 
ing any  Interest  In  the  lands  conveyed,  and 
the  grantees  asserted  that  they  were  bona 
fide  owners  of  the  same.  There  was  no  sug- 
gestion or  claim  of  exemption  or  homestead 
Interest  by  the  debtor  or  the  grantees  In  this 
litigation.  The  issues  were  fairly  present- 
ed, and,  after  final  decree  of  condemnation 
and  order  of  sale  of  the  land,  the  debtor  filed 
his  petition,  praying  for  an  allowance  of  $2,- 

000  of  the  purchase  money  as  a  homestead 
exemption;  and  his  right  to  it,  under  the 
facts  of  the  case,  is  the  question  for  deci- 
sion. The  conclusion  of  my  associate  jus- 
tices McCLELLAN  and  HARALSON  rests 
upon  the  broad  proposition,  as  stated  in  their 
opinion:  "That  when  a  debtor  has  conveyed 
to  third  persons  lands  Including  his  home- 
stead inte.  est  to  hinder,  delay,  and  defraud 
his  creditors,  and  such  conveyance  has  been 
set  aside  and  avoided  at  the  suit  of  creditors, 
such  debtor  then  has  the  same  right  to  as- 
sert his  homestead  exemption  against  such 
creditors  as  he  would  have  had  had  the  con- 
veyance never  been  executed  by  him."  "The 
homestead  right  revives  and  is  assertable  on- 
ly after  a  decree  against  the  grantee  avoid- 
ing the  conveyance."  The  propositions  of 
law  are  fairly  stated  in  the  foregoing  extracts 
from  their  opinion,  and  there  can  be  no  mis- 
understanding of  the  Issue.  My  position  is: 
First,  the  propositions  are  not  universally 
sound;  and,  second,  that  the  principles  can- 
not be  invoked  in  this  case  by  the  debtor. 
Tbe  opinion  of  my  associates  states  that 
"the  authorities  are  well-nigh  uniform  m 
support  of  the  propositions,"  and  in  confirma- 
tion of  the  statement  a  great  many  are  cit- 
ed. Having  a  sincere  desire  to  agree  with 
my  associates,  and  to  have  the  question  set- 
tled upon  Just  principles,  without  overturn- 
ing others  which  are  indispensable  to  the  ad- 
ministration of  justice,  I  have  carefully  ex- 
amined each  of  the  authorities  cited,  as  well 
as  many  others,  and  my  conclusion  is,  but 
few  sustain  any  of  the  propositions,  and  but 
one  the  conclusion  of  my  associates  in  all 
things.  I  state  briefly  the  result  of  my  own 
examination  of  the  cases  cited.    How  far 

1  am  correct  the  inquirer  must  examine  and 
verify  for  himself. 

Freem.  Ex'ns,  I  138,  states  the  proposition 
that  fraudulent  conveyances  apply  only  to 
property  subject  to  execution,— a  proposition 
not  controverted.  The  case  of  Dearman  v. 
Dearman,  4  Ala.  521,  decides  that  an  agree- 


ment by  a  debtor  as  to  the  disposition  of  prop- 
erty not  liable  for  his  debts  is  not  fraudulent 
as  to  his  creditors.  It  decides  nothing  more. 
The  case  of  Vaughan  v.  Thompson,  17  111.  78, 
holds  that  a  sale  or  mortgage  of  property  ex- 
empt from  levy  Is  not  a  fraud  on  the  creditors 
of  the  vendor  or  mortgagor,  and,  if  levied  up- 
on, the  owner  might  maintain  trespass.  This 
case  further  holds  that  In  an  action  for  tres- 
pass by  the  debtor  the  defendant  could  show 
in  defense  of  the  action  a  fraudulent  sale  of 
the  property.  The  first  proposition  does  not 
support  the  contention,  while  the  latter  is  In 
conflict  with  it  In  the  case  of  Muller  v.  Inder- 
relden,  79  III.  382,  the  conveyance  was  by  the 
husband  to  the  wife.  The  court  decreed  that 
they  (husbaud  and  wife)  were  entitled  to  the 
homestead;  but  in  this  case  the  claim  of  ex- 
emption was  set  up  before  final  decree.  It 
will  be  observed  also  In  this  case  that  the 
grantee,  the  wife,  claimed  the  homestead,— a 
very  important  fact,  as  will  be  seen  in  the  fur- 
ther discussion  of  the  question.  The  case  of 
LIshy  v.  Perry,  6  Bush,  515,  decides  no  more 
than  that  a  sale  of  an  exempt  homestead  is 
not  a  fraud  on  creditors,— a  proposition  no  one 
denies  or  doubts.  The  case  of  Kuevan  v. 
Specker,  11  Bush,  1,  was  where  the  husband 
and  wife  conveyed  to  the  son,  and  tbe  son  re- 
conveyed  to  the  wife.  The  wife  claimed  the 
exempt  property  under  her  convej'ance.  This 
authority  directly  supports  my  position,  as  will 
be  seen  hereafter.  The  case  of  White  v.  Qiv- 
ens,  29  La.  Ann.  571,  merely  decides  that 
where  a  debtor  has  fraudulently  disposed  of 
property  which  was  liable  to  execution,  that 
fact  will  not  render  his  homestead,  which  is 
exempt  liable.  In  the  case  of  Succession  of 
Gottingham,  Id.  669,  the  facts  do  not  appear 
in  the  statement  of  the  case  or  in  the  opinion 
of  the  court  and  a  satisfactory  understanding 
of  the  case  cannot  be  had  from  a  reading  of 
the  opinion.  It  does  appear,  however,  that  the 
claim  of  the  widow  was  superior  and  prior  to 
that  of  a  mortgagee,  and  consequently  to  that 
of  an  attaching  creditor.  Some  stress  seems  to 
be  given  to  the  fact  that  it  was  occupied  as  a 
homestead  at  the  rime  of  the  death  of  the  hus- 
band. The  case  of  Legro  v.  Lord,  10  Me.  161, 
has  no  application.  It  simply  decides  that  the 
transfer  of  a  personal  privilege  which  Is  not 
leviable  cannot  be  fraudulent  The  case  of 
Castle  v.  Palmer,  6  Allen,  401,  only  decides 
that  a  conveyance  of  a  homestead  In  which  the 
wife  does  not  join  does  not  render  it  liable  as 
a  fraudulent  conveyance.  The  conveyance  was 
by  the  husband  to  the  wife.  She  claimed  and 
held  it  against  the  creditors  of  the  husband. 
This  she  was  entitled  to  do  under  every  prin- 
ciple of  law.  In  the  case  of  Vogler  v.  Mont- 
gomery, 54  Ma  577,  it  appears  that,  after 
judgment  against  him,  Vogler  conveyed  the 
land  to  one  Suess,  who  reconveyed  to  Vogler. 
The  only  question  was  whether  the  conveyance 
to  Suess  in  law  was  an  abandonment  of  the 
homestead.  The  facts,  however,  showed  that 
Vogler  had  never  surrendered  possession  or 
ceased  to  occupy  it  as  a  homestead.  Tbe  title 
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was  reconveyed  to  him.  There  can  be  no 
doabt  of  his  right  to  the  homestead.  The  case 
of  Bank  v.  Henderson,  4  Humph.  75,  is  pot  In 
point.  No  question  of  exemption  arose  in  the 
case,  and  the  grantor  was  not  a  party  to  the 
proceedings.  The  question  arose  on  a  contest 
between  the  creditors  of  a  grantor  and  his 
grantee  as  to  whether  an  equitable  Interest 
passed  by  the  conveyance.  The  case  of  Wood 
v.  Chambers,  20  Tex.  247,  decides  no  more 
than  that  a  conveyance  of  the  homestead  is 
not  a  fraud  on  the  creditors.  The  case  of  Cox 
v.  Shropshire,  25  Tex.  113,  cannot  be  said  to 
be  an  authority  In  point  The  grantor  was 
not  a  party  to  the  cause.  The  question  be- 
tween the  creditor  and  the  grantee  was  wheth- 
er the  homestead  of  the  debtor  had  been  con- 
veyed in  good  faith.  If  so,  the  grantee  was  en- 
titled to  hold  it  against  the  creditor.  On  the 
other  hand,  if  he  held  the  property  for  the 
grantor  in  fraud  and  collusion  with  him,  and 
there  had  been  an  abandonment  by  him,  then 
the  property  was  liable.  The  case  of  Poster 
v.  McGregor,  11  Vt.  595,  decides  no  more  than 
that  a  sale  of  property  which  is  exempt  from 
levy  is  not  a  fraud  on  creditors.  Danforth  v. 
Beattie,  43  Vt.  138,  is  not  in  point.  The  gran- 
tor was  not  a  party,  and  made  no  claim.  The 
case  decides  that  a  mortgage  of  the  homestead 
is  not  a  fraud  on  a  creditor,  and  that  a  pur- 
chaser at  the  foreclosure  sale  acquired  a  valid 
title  against  the  creditor  of  the  mortgagor.  The 
four  cases  cited  from  Wisconsin— Bond  v.  Sey- 
mour, 1  Chand.  40;  Dreutzer  v.  Bell,  11  Wis. 
114;  Pike  v.  Miles,  23  Wis.  164;  and  Murphy 
v.  Crouch,- 24  Wis.  365— only  decide  the  general 
principle  that  a  conveyance  of  the  homestead 
is  not  a  fraud  on  creditors.  In  the  two  latter 
cases  the  conveyance  was  to  the  wife.  In  the 
case  of  McParland  v.  Goodman,  6  Bias.  Ill, 
Fed.  Cas.  No.  8,789,  the  court  declared  that 
the  grantor  of  the  homestead  reserved  from  the 
grant  the  right  to  retain  possession  and  use 
of  the  homestead,  and  that  under  the  agree- 
ment the  grantor  could  enforce  this  right 
against  the  grantee  in  a  court  of  equity.  In 
the  opinion  the  court  affirmed  the  doctrine  de- 
clared in  Cox  v.  Wilder,  2  Dill.  45,  Fed.  Cas. 
No.  3,308,  which  will  be  referred  to  hereafter. 
But  the  principle  laid  down  in  the  case  of  Cox 
v.  Wilder  was  not  at  all  necessary  to  a  deci- 
sion of  the  case  of  McFarland  v.  Goodman, 
supra.  In  Smyth,  Homest.  §  555,  the  text 
does  not  support  the  proposition.  The  only 
principle  stated  is  the  general  one  that  a  debt- 
or may  dispose  of  his  exempt  property,  and  it 
will  not  be  a  fraud  on  his  creditors.  In  the 
notes  to  sections  554,  555,  of  Smyth,  Homest., 
it  is  said  that  New  York,  Pennsylvania,  and 
Indiana  hold  contrary  to  the  rule  contended  for 
by  my  associates,  and  to  which  llst-my  associ- 
ates add  Getzler  v.  Saroni,  18  111.  511;  Currier 
v.  Sutherland,  54  N.  H.  475;  Huey's  Appeal, 
29  Pa.  St  219;  to  which  might  be  added  Nlch- 
ol  v.  Davidson  Co.,  8  Lea,  389.  and  others,  in- 
cluding, I  think,  Alabama.  Bean  v.  Smith,  2 
Mason,  252,  Fed.  Cas.  No  1,174.  opinion  by 
Story,  J.,  as  far  as  applicable,  is  an  authority 


against  the  proposition  In  support  of  which  it 
was  cited.  It  holds  that  a  fraudulent  convey- 
ance is  good  against  the  grantor;  that  bona 
fide  creditors  of  the  grantee,  without  notice, 
acquire  a  superior  right  to  property  fraudulent- 
ly conveyed  to  him  over  the  creditors  of  the 
fraudulent  grantor.  It  further  holds  that  a 
subsequent  conveyance  by  the  fraudulent  debt- 
or carries  nothing. 

It  will  be  seen  that  a  vast  array  of  the  au- 
thorities either  have  no  application  or  else 
do  not  support  the  proposition.  "The  host 
of  authorities"  referred  to,  to  quote  from  the 
opinion  of  my  associates,  which  do  not  sus- 
tain them,  to  those  which  do  sustain  them, 
are  in  about  the  same  proportion,  as  were 
Falstaffs  "sixteen  men  in  buckram  suits"  to 
the  real  number  present.  I  have  not  examin- 
ed the  decisions  of  all  the  states,  but,  as  far  as 
investigated,  I  find  as  many  which  lay  down 
a  different  rale  from  that  which  I  am  com- 
bating. Our  duty  Is  to  ascertain  which  line 
of  decisions  rests  upon  the  soundest  principles 
of  law.  The  cases  from  Grattan  (Virginia), 
so  largely  quoted  from,  were  decided  by  a 
divided  court  of  three  to  two,  and  my  opin- 
ion is,  the  dissenting  opinion  of  Judge  Chris- 
tian in  Boynton  v.  McNeal,  31  Grat  459,  was 
not  answered.  The  argument  upon  which 
these  decisions  rest  is,  as  I  understand  the 
opinion  of  the  court  in  the  case  at  bar,  and 
as  I  understand  from  the  opinions  them- 
selves, as  follows:  "That  a  fraudulent  con- 
veyance of  the  homestead  does  not  constitute 
an  abandonment  of  the  homestead,  and  does 
not  estop  the  grantor  or  his  wife  from  claim- 
ing it  as  such;  that  the  homestead  privilege 
is  created  for  the  benefit  of  the  wife  and 
children  as  well  as  for  the  husband  and  fa- 
ther, and,  therefore,  the  former  should  not  be 
prejudiced  by  the  wrongful  act  of  the  latter; 
that,  the  conveyance  not  being  void  as  to 
creditors,  it  stands  as  to  them  as  though  it 
had  never  been  made;  that  creditors  can  only 
enforce  rights  they  could  have  enforced  If  no 
such  conveyance  had  been  made;  that  as  to 
the  homestead,  it  Is  a  matter  between  the 
grantor  and  grantee,  In  which  the  creditor  has 
no  concern."  These  are  the  reasons  deduced 
by  Mr.  Thompson  on  Homesteads  and  Ex- 
emptions (sections  405,  408,  412),  and  Mr. 
Waples  (pages  531-534),  as  stated  In  the  opin- 
ion. The  first  two  propositions  hardly  arise 
in  the  present  case,  although  I  am  of  oplulon 
they  were  of  controlling  Influence  In  the  Mis- 
sissippi cases  cited  by  my  associates,  and  per- 
haps others.  It  Is  conceded  in  the  present 
case  that  the  debtor  grantor  could  not  claim 
the  homestead  against  his  grantees.  In  addi- 
tion to  these,  the  Virginia  and  North  Caro- 
lina decisions  say  "that  the  controversy  Is 
between  the  creditors  on  the  one  hand  and 
the  debtor  and  fraudulent  alienee  on  the  oth- 
er." "If  the  debtor  has  a  valid  claim  to  the 
homestead  against  the  creditor  before  the 
execution  of  the  deed,  how  Is  the  condition 
of  the  creditor  improved?"  "The  validity  of 
the  fraudulent  conveyance  between  the  par- 
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ties  Is  no  concern  of  the  creditors."  "That 
by  having  the  fraudulent  conveyance  an- 
nulled the  title  is  restored  to  the  defendant 
■debtor,  and  he  can  claim  It"  "That  the  doc- 
trine of  estoppel  applies,  and  the  creditor, 
after  having  the  conveyance  annulled,  is  es- 
topped from  denying  the  right  of  the  debtor 
to  his  homestead."  The  grounds  which  I 
have  stated  have  been  enlarged  in  some  of 
the  decisions,  but  an  analysis  of  the  authori- 
ties and  the  opinion  of  my  associates  it  is 
believed  will  show  that  I  have  fully  and  fair- 
ly stated  them  all.  I  might  premise  by  stat- 
ing that,  with  the  single  exception  of  the 
case  of  Sears  v.  Hanks,  14  Ohio  St  208,  the 
proceedings  in  the  cases  cited  by  my  asso- 
ciates were  by  a  creditor  against  the  fraudu- 
lent debtor  and  his  grantee,  and  that  the  de- 
fense was  set  up  by  plea  or  answer  and  sus- 
tained by  proof;  that  the  grantor  had  never 
surrendered  possession,  nor  had  he  ceased  to 
actually  occupy  and  claim  the  homestead; 
and  the  principles  stated  were  applied  to  this 
condition  of  the  pleadings  and  proof.  In 
these  cases  neither*  the  grantor  debtor  nor 
bis  grantee  denied  or  controverted  the  occu- 
pation and  claim  of  the  debtor.  These  cases 
presented  both  in  the  pleadings  and  proof  a 
far  different  state  of  affairs  from  the  case 
at  bar,  and  but  remotely,  if  at  all,  support  the 
conclusion  of  the  court  In  the  case  before  us. 
In  the  case  at  bar  neither  the  debtor  nor  his 
grantees,  by  plea  or  answer,  or  suggestion 
of  any  kind  as  a  defense  to  the  creditor's 
bill,  claimed  a  homestead  interest  or  other  ex- 
emption in  the  property  conveyed.  On  the 
contrary,  both  denied  that  the  debtor  grantor 
owned  any  interest  In  the  property.  Further- 
more, there  is  neither  wife  nor  children  inter- 
ested in  this  claim,  and  the  doctrine  upon 
which  several  of  the  authorities  rest,  "that 
the  wife  and  children  for  whom  the  home- 
stead interest  was  created  should  not  be  prej- 
udiced by  the  wrongful  act  of  the  father  and 
husband,"  has  no  force.  In  Cox  v.  Wilder, 
supra.  Judge  Dillon  intimates  that  if  only 
the  fraudulent  debtor  was  interested  (which 
is  the  case  at  bar),  a  different  rule  might 
apply. 

But,  are  the  reasons  given  sound,  and  are 
they  consistent  with  the  settled  decisions  of 
this  court  and  elementary  principles  recog- 
nized by  almost  every  court?  I  contend  that 
the  following  propositions  of  law  are  sound 
and  well  established,  and  that  any  rule  which 
conflicts  with  their  application,  cannot  be  up- 
held: First  That  a  fraudulent  conveyance 
is  binding  and  valid  between  the  parties  to  it 
and  that  as  to  exempt  property  the  grantee 
acquires  a  perfect  title  against  the  grantor 
and  his  creditors.  Second.  That  in  a  pro- 
ceeding by  a  Judgment  creditor  to  subject 
property  which  has  been  fraudulently  con- 
veyed, by  a  conveyance  valid  between  the 
debtor  and  his  grantee,  the  contest  Is  not  be- 
tween the  creditor  on  the  one  hand  and  his 
debtor  and  his  grantee  on  the  other,  but  that 
the  contest  Is  between  the  creditor  and  the 


fraudulent  grantee;  and,  If  the  grantee  fails 
to  make  a  defense  which  he  could  or  ought 
to  have  made,  he  is  concluded  by  the  decree 
against  him.  Third.  That  the  annulment  of 
a  fraudulent  conveyance  at  the  suit  of  a  cred- 
itor does  not  restore  the  debtor  to  any  right 
which  he  would  not  have  had  without  such  an- 
nulment; that  the  claim  of  exemption  is  not 
revived  and  assertable  by  the  grantor  on  the 
cancellation  of  the  fraudulent  conveyance. 
Fourth.  That  the  doctrine  of  estoppel  can 
have  no  operation  in  a  contest  of  this  char- 
acter. Fifth.  That  no  person  without  an  in- 
terest In  the  property  can  defeat  an  execu- 
tion or  the  enforcement  of  a  decree  by  show- 
ing that  the  property  is  not  liable  to  the 
process  or  decree.  Sixth.  That  every  person 
who  invokes  the  aid  of  a  court  of  equity  must 
have  clean  hands.  Seventh.  That  a  person 
entitled  to  a  homestead  or  other  exemption 
in  a  proceeding  In  rem  must  Interpose  his 
claim  before  final  decree  of  condemnation,  or 
be  will  be  held  to  have  waived  it. 

In  order  to  sustain  the  conclusion  reached 
by  my  associates  that  John  S.  Kennedy  Is  en- 
titled to  $2,000  of  the  purchase  money  ex- 
empted to  him,  each  and  all  of  the  proposi- 
tions which  I  have  announced  as  correct  law, 
it  appears  to  me,  must  be  overturned.  I 
deem  It  unnecessary  to  cite  a  vast  "host"  of 
authorities  In  support  of  each  proposition,  but 
will  content  myself  .with  a  few,  which  are  un- 
questioned. 

First  That  a  fraudulent  conveyance  is  val- 
id and  binding  between  the  parties,  and  that 
there  is  no  difference  in  this  respect  between 
a  conveyance  direct  and  when  the  title  is 
fraudulently  taken  in  the  name  of  a  third  per- 
son, I  cite  the  following  cases:  2  Brick.  Dig. 
p.  16,  i$  45,  46;  Greenwood  v.  Coleman,  34 
Ala.  153;  Wiley  v.  Knight  27  Ala  336;  Wal- 
ton v.  Bon  ham,  24  Ala.  514;  Marler  v.  Mai- 
ler, 6  Ala.  360;  Kelly  v.  Karsner,  72  Ala.  106; 
King  v.  King,  61  Ala.  470;  3  Wait,  Act  & 
Def.  100.  That  the  grantee  of  exempt  prop- 
erty acquires  a  good  title,  against  the  grantor 
and  his  creditors,  I  cite  the  following: 
Wright  v.  Smith,  66  Ala.  516;  Lehman  v. 
Bryan,  67  Ala.  558;  Alley  v.  Daniel,  75  Ala. 
406;  Clark  v.  Spencer,  Id.  56;  3  Brick.  Dig. 
pp.  401,  515,  516;  Smith  v.  Kehr,  2  Dill.  50, 
Fed.  Cas.  No.  13,071.  These  authorities  fully 
sustain  the  first  proposition. 

My  second  proposition  is  that  the  debtor 
has  no  interest  in  a  proceeding  by  a  Judg- 
ment creditor  to  reach  property  which  has 
been  fraudulently  conveyed  by  the  debtor, 
and  which  Is  claimed  by  the  grantee;  and 
especially  Is  this  true  where  the  grantor  dis- 
claimed owning  any  Interest  in  the  same.  It 
would  seem  that  neither  argument  nor  au- 
thority is  necessary  to  sustain  this  proposi- 
tion, but  it  has  been  adjudicated  by  this 
court  and  the  supreme  court  of  the  United 
States.  In  the  case  of  Coffey  v.  Norwood,  81 
Ala.  512,  8  South.  100,  it  is  held  that: 
"Where  the  fraudulent  debtor  has  conveyed 
to  the  grantee  or  donee  his  entire  Interest 
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legal  and  equitable,  in  the  property  sought 
to  be  subjected,  the  conveyance  is  binding 
on  him,  his  heirs,  and  personal  representa- 
tives, and  it  abtolutely  unassailable  by  him 
or  them."  (I  Italicize.)  The  opinion  pro- 
ceeds as  follows:  "The  debtor  has  no  in- 
terest, legal  or  beneficial,  either  in  the  prop- 
erty sought  to  be  subjected  or  In  the  litiga- 
tion having  reference  to  it,  except  remotely 
and  incidentally."  "The  fraudulent  donee 
can  make  any  defense  that  the  debtor  could 
have  made."  And  the  decision  expressly  de- 
clares that  the  debtor  is  not  a  necessary 
party.  It  was  expressly  so  decided  again  in 
the  case  of  Staton  v.  Rising  (Ala.)  15  South. 
S48.  In  the  case  of  Bufflngton  v.  Harvey, 
95  U.  S.  103,  it  was  expressly  decided  that  a 
fraudulent  grantor  is  not  a  necessary  party 
to  a  bill  filed  to  reach  assets  claimed  by  a 
fraudulent  grantee.  This  opinion  further 
holds  that  the  conveyance  is  set  aside,  not 
absolutely,  but  only  as  to  creditors.  This  is 
an  important  limitation  of  the  effect  of  the 
decree,  and  is  necessarily  correct  if  the  con- 
veyance be  valid  between  the  fraudulent 
debtor  and  his  grantee.  To  the  same  effect 
many  authorities  might  be  cited.  See  the 
following:  Wait,  Fraud.  Con  v.  §  129;  Tay- 
lor v.  Webb,  54  Miss.  36;  Campbell  v.  Jones, 
25  Minn.  155;  Potter  v.  Phillips,  44  Iowa, 
357. 

We  will  consider  the  third  and  fifth  prop- 
ositions together,  as  they  involve  principles 
which  in  some  respects  bear  upon  each  oth- 
er. My  third  proposition  is  that  the  cancel- 
lation of  a  fraudulent  conveyance  at  the 
suit  of  a  creditor  does  not  restore  to  the 
debtor  any  right  or  interest  In  the  property 
which  he  had  parted  with  by  his  convey- 
ance; and  the  fifth  is  that  no  person  not 
owning  an  Interest  In  the  property  can  de- 
feat an  execution  or  decree  of  a  court  sub- 
jecting it  to  the  payment  of  the  debt  due  his 
creditor.  Is  it  necessary  to  cite  authority 
or  furnish  argument  to  show  that,  when 
property  fraudulently  conveyed  is  sold  to 
satisfy  a  judgment  against  the  grantor,  the 
excess,  If  any,  is  paid  to  the  grantee,  and  not 
to  the  grantor?  that,  if  a  sheriff  makes 
an  unwarranted  levy  upon  more  property, 
which  has  been  fraudulently  conveyed,  than 
Is  necessary,  he  is  liable  in  trespass  at  the 
suit  of  the  grantee,  and  not  of  the  fraudu- 
lent grantor?  that  in  the  case  at  bar,  where 
the  property  was  claimed  by  the  grantees  or 
donees,  and  admitted  to  be  theirs  by  the 
grantor,  If  the  proceeds  of  the  sale  exceed 
the  judgment  and  costs,  the  excess  must  be 
paid  to  the  grantees,  and  nothing  can  pre- 
vent their  recovery  of  it  from  the  officer 
making  the  sale?  Where  does  the  register, 
by  virtue  of  such  a  decree,  get  authority  to 
sell  any  more  property  than  just  sufficient 
to  pay  the  Judgment  or  decree?  Does  the 
remainder  not  sold,  by  virtue  of  the  decree 
declaring  the  conveyance  fraudulent,  pass 
back,  and  reinvest  in  the  debtor  grantor,  or 
does  It  remain  in  the  grantee  under  the  deed 


of  conveyance?  Suppose  in  the  case  at  bar 
the  grantee  had  pleaded  in  defense  that  a 
part  of  the  property  was  exempt  from  levy, 
and  sustained  it  by  proof,  would  not  the  de- 
cree of  the  court  have  been  framed  so  as  to 
have  preserved  to  the  grantee,  not  the  gran- 
tor, the  exemption?  These  conclusions  fol- 
low necessarily  from  the  rule  clearly  estab- 
lished that,  as  between  the  parties,  the  debt- 
or grantor  and  his  grantee  or  donee,  the  con- 
veyance is  valid;  that,  as  to  exempt  prop- 
erty, the  grantee  or  donee  acquires  a  perfect 
title  against  the  creditors  of  the  grantor  or 
donor,  and  that  the  grantor  is  not  a  neces- 
sary party  to  a  suit  by  a  creditor  against  a 
fraudulent  grantee.  When  a  party  to  a  con- 
veyance seeks  the  aid  of  a  court  to  rescind 
it,  whether  because  of  fraud  or  otherwise, 
and  it  Is  done,  the  purpose  and  effect  is  to 
put  the  parties  in  statu  quo,  as  far  as  can 
be  done.  A  very  different  principle  applies 
when  a  third  party  applies  to  set  aside  a 
conveyance  which  is  valid  between  the  par- 
ties, but  not  binding  on  him  because  of  the 
fraud  of  the  parties  te  it  In  such  a  case 
the  law  does  not  interpose  to  relieve  the  par- 
ties to  the  conveyance.  They  are  left  in  de- 
licto, but  the  court  subjects  the  property  in 
the  hands  of  the  grantee  to  the  injured  cred- 
itor. The  grantee  holds  It  subject  to  the 
prior  right  of  the  creditor.  The  limitation 
on  the  extent  and  effect  of  a  decree  annul- 
ling a  fraudulent  conveyance,  as  stated  in 
the  case  of  Bufllngton  v.  Harvey,  supra,  is 
absolutely  correct,— that  the  conveyance  Is 
set  aside  only  as  to  the  creditor.  It  is  upon 
this  principle  that  the  decisions  of  this  court 
award  the  excess  to  the  grantee,  and  not  to 
the  grantor.  As  to  the  grantor,  the  convey- 
ance is  "unassailable." 

My  fifth  proposition  is  even  more  Impreg- 
nable. Bear  in  mind  that  the  judgment 
creditor  has  a  decree  in  force,  ascertaining 
specifically  that  the  property  is  liable,  and 
subjecting  it  to  the  satisfaction  of  the  judg- 
ment against  the  debtor,  who  was  a  party 
to  the  creditors'  bill,  and  who,  after  final  de- 
cree condemning  the  land,  for  the  first  time 
makes  known  or  sets  up  by  original  petition 
a  claim  of  $2,000  of  the  purchase  money  as 
a  homestead  exemption.  Under  the  plead- 
ings and  proof  in  the  ease,  if  there  was  a 
wrong  done  any  one  by  the  decree,  it  was 
a  wrong  to  the  grantees,  who,  as  between 
the  grantor  and  themselves,  were  the  own- 
ers of  the  property.  What  right  has  the 
grantor  debtor  to  come  in  and  redress  the 
wrong  done  to  his  grantee?  If  the  grantee 
had  defended  on  the  grounds  that  the  prop- 
erty was  exempt,  and  therefore  the  convey- 
ance to  him  was  not  fraudulent,  and  the 
lower  court  had  erroneously  ruled  against 
his  claim,  the  grantee  alone  could  appeal  and 
assign  as  error  the  ruling  of  the  court.  The 
grantor  debtor  would  not  be  heard.  What 
right  has  the  debtor,  who  has  parted  with 
all  interest  in  the  property,  to  redress  the 
wrong  of  his  grantee?    Seise  1  v.  FoJmar 
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(Ala.)  15  South.  850;  Dent  t.  Smith,  15  Ala. 
286.  It  being  settled  by  authority  and  upon 
principle  that  when  a  debtor  sells  and  con- 
veys his  exempt  property  by  a  conveyance 
valid  against  him,  and  thereby  has  placed  It 
beyond  his  power  to  recover  It  from  his 
grantee,  who  sets  up  a  claim  to  It,  up- 
on what  principle  can  It  be  said  that,  If 
a  creditor  gets  possession  of  the  property 
by  a  decree  of  a  court  against  his  gran- 
tee or  otherwise,  the  grantor  thereby  be- 
comes reinvested  with  rights  and  Interest 
superior  to  his  -creditor  as  well  as  his  gran- 
tee? My  associates  contend  that  the  de- 
cree of  the  court  against  the  grantee  con- 
demning the  land  which,  so  far  as  the  gran- 
tor is  concerned,  belongs  to  the  grantee  ab- 
solutely and  unassallably,  restores  to  the 
grantor  an  assertable  right,  which,  without 
the  decree,  he  would  not  have  had.  I  must 
confess  my  Inability  to  appreciate  the  argu- 
ment. If  the  argument  Is  sound,  it  will 
stand  the  test  of  hypothetical  cases  which 
may  arise.  Suppose  an  insolvent  debtor,  to 
defraud  his  creditors,  sells  property,  which 
Includes  his  exempt  property,  to  a  purchaser 
participating  In  the  fraud,  for  cash,  at  a  fair 
value,  which  is  paid  to  the  debtor.  A  judg- 
ment creditor  of  the  vendor  flies  a  bill 
against  the  fraudulent  vendee  alone  to  sub- 
ject the  property  to  his  judgment  Under 
his  purchase  and  deed  of  conveyance  the 
vendee  can  make  any  defense  the  vendor 
could  make.  If,  instead  of  setting  up  the 
defense  that  a  portion  of  the  purchased  prop- 
erty included  the  exempt  property  of  his 
vendor,  the  vendee,  bent  on  holding  all  the 
property,  defends  solely  on  the  ground  that 
his  purchase  was  bona  fide,  and  upon  this 
issue  the  case  Is  determined  against  him, 
the  conveyance  declared  void  and  fraudu- 
lent as  to  creditors  (not  as  to  the  vendor), 
and  the  entire  property  decreed  to  be  sold. 
According  to  the  proposition  of  my  asso- 
ciates, the  decree  of  the  court  restores  to 
the  fraudulent  debtor  his  former  rights,  his 
exemption  "revives  and  is  assertable,"  upon 
the  grounds  that,  as  to  the  exempt  property, 
it  was  not  fraudulent;  that  the  creditor, 
without  the  fraudulent  conveyance,  had  no 
right  to  it,  and  by  the  conveyance  the  cred- 
itor's Interest  could  not  be  Improved.  If 
this  argument  be  sound,  had  Kennedy  died 
after  the  rendition  of  the  decree,  his  admin- 
istrator or  distributees  would  be  entitled  to 
claim  and  recover  the  purchase  money.  My 
associates  utterly  ignore  the  Indispensable 
rule  in  all  judicial  proceedings  that  a  plain- 
tiff or  petitioner  who  applies  to  a  court  for 
relief  must  show,  not  that  his  adversary  has 
no  right  to  the  property,  but  that  he,  the  pe- 
titioner, has  an  interest  about  to  be  injured. 
In  the  supposed  case,  if  the  doctrine  con- 
tended for  prevails,  fraud  would  be  doubly 
rewarded;  first.  In  receiving  the  purchase 
money  from  his  vendee,  and,  secondly,  In 
receiving  It  again  from  the  proceeds  of  the 
sale  under  the  decree  of  the  court  Such  re- 


sults cannot  proceed  from  a  sound  rule.  The 
fact  that  a  creditor  may  have  no  right  to 
subject  property  to  his  debt  certainly  does 
not  authorize  another,  who  has  no  interest 
ki  the  property,  to  claim  It  in  a  court  of  law 
or  equity. 

It  is  said  in  the  opinion  of  my  associates 
that  I  misapprehend  the  fact  that  the  Issue 
here  is  between  the  debtor  and  the  creditor, 
and  that  the  grantee  is  not  present  claiming 
anything,  and  that  the  creditor  has  obtained 
a  decree  condemning  property  which  is 
clearly  not  liable.  I  have  tried  to  mtfke  it 
clear  that  the  debtor  has  no  right  to  raise 
this  question,  that  he  has  parted  with  all  in- 
terest in  the  property  by  a  conveyance  con- 
fessed to  be  binding  on  him,  and  that  the 
decree  of  the  court  declared  the  conveyance 
void  "only"  as  to  the  creditor,  not  as  to  the 
debtor.  As  to  him  the  conveyance  remains 
as  It  was  before.  As  to  the  statement  that 
the  grantees  are  not  present  claiming  any- 
thing, my  reply  is,  they  have  no  right  to  be 
heard.  They  have  had  their  day  in  court, 
and  by  final  decree  they  lost  upon  the  issue 
tried.  They  cannot  retry  the  case,  and  "vex" 
the  complainant  on  another  issue,  which,  if  it 
existed,  should  have  been  presented.  And 
the  same  rule  applies  to  the  debtor.  He  was 
also  a  party,  and  is  equally  concluded  by  the 
decree  as  the  grantees.  My  associates  have 
failed  to  show  why  it  is  that  the  grantee  Is 
concluded  by  the  final  decree  and  the  grantor 
Is  not,  who  was  also  a  party  to  the  suit.  But 
this  question  comes  under  another  head  of 
the  discussion. 

Sound  principles  of  law  cannot  conflict 
with  each  other.  Confusion  and  inconsistent 
deductions  sometimes  arise  by  confounding 
questions,  apparently  similar,  which  are 
clearly  distinguishable,  and  controlled  by  dif- 
ferent principles.  When  one  person's  money 
is  used  in  the  purchase  of  land,  and  the  title 
taken  in  another,  no  fraud  being  intended, 
the  law  raises  a  trust  in  favor  of  the  owner 
of  the  money.  In  equity  the  property  is  re- 
garded as  the  property  of  him  who  furnished 
the  money,  and  a  court  of  equity  will  decree 
him  a  title,  or  subject  it  to  the  payment  of 
his  debts.  There  can  be  no  doubt  that  the 
equitable  owner  may  claim  it  as  exempt,  and 
that  it  Is  the  subject  of  a  homestead  interest. 
So,  if  a  grantee  overreaches  a  grantor,  and 
obtains  a  conveyance  of  lands  from  him,  in- 
cluding the  homestead,  under  such  circum- 
stances that  the  grantor  could  enforce  a  re- 
scission of  the  contract,  I  am  of  opinion  that 
an  exemption  could  be  claimed  in  such  prop- 
erty. My  proposition  Is— and  I  think  it  solves 
the  whole  controversy— that  when  a  debtor 
has  a  right  In  or  to  property  which  he  may 
enforce  in  a  court  of  law  or  equity,  or  which 
will  enable  him  to  defend  successfully  against 
bis  grantee  or  adverse  claimant,  he  has  such 
an  Interest  that  It  is  subject  to  the  claim  of 
exemption;  but  when  he  has  made  such  a 
disposition  of  property  by  his  own  act,  wheth- 
er with  a  good  or  vicious  intent,  as  that  he 
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could  not  emoree  any  right  or  claim  against 
his  grantee  or  other  adverse  claimant,— which 
is  admitted  to  be  the  case  here— then  it  is 
not  the  subject  of  exemption,  and  his  condi- 
tion cannot  be  bettered  by  a  decree  of  -a 
court  rightfully  or  wrongfully  subjecting  it 
to  the  payment  of  his  debts.  It  is  a  question 
in  which  he  is  not  interested  under  such 
conditions.  If,  in  the  case  at  bar,  John  S. 
Kennedy,  the  petitioner,  by  way  of  answer  or 
cross  bill  to  the  creditor's  bill,  had  set  up 
such  a  state  of  facts  as  to  show  that  he  had 
an  interest  in  the  property  which  the  court 
should  protect  and  decree  to  him,  whether 
against  his  creditor  or  grantee,  upon  proper 
proof  the  court  ought  to  have  granted  him  pro- 
tection and  relief,  and  this  court  would  have  so 
decreed.  But  when  the  petitioner  denied 
having  Interest  in  the  property,  and  he  and 
his  grantees  asserted  that  it  belonged  to  his 
grantees,  and  the  grantees  claimed  it  both 
against  him  and  his  creditor,  and  the  court 
found  that  John  S.  Kennedy  had  fraudulent- 
ly conveyed  this  property  to  defraud  the 
Judgment  creditor,  both  the  pleadings  and 
the  evidence  showed  conclusively  that  John 
8.  Kennedy  had  made  such  a  disposition  of 
the  property  that  he  had  no  right  or  Interest 
In  the  same  which  he  could  enforce  or  de- 
fend, and  consequently  he  cannot  be  heard 
on  this  account,  as  well  as  for  the  reason 
that  he  Is  concluded  by  that  decree  from  set- 
ting up  such  a  claim  after  its  rendition.  The 
opinion  of  my  associates  expressly  declares: 
"  Until  the  conveyance  wot  set  aside,  he  had 
no  claim  of  exemption  which  he  could  make. 
•  *  •  Until  then  the  title  to  the  property 
woe  in  the  fraudulent  grantees. "  I  have 
italicized  the  statement,  because  it  empha- 
sizes and  concedes  as  true  one  of  the  prem- 
ises of  my  argument 

I  have  discussed  these  questions  at  some 
length,  because  as  to  them  my  position  is 
squarely  against  that  of  my  associates,  as  ap- 
plicable to  the  case  before  us.  In  the  case  of 
Cox  v.  Wilder,  2  Dill.  45,  Fed.  Cas.  No.  3,308, 
in  the  Virginia  cases,  and  in  the  Mississippi 
cases  cited,'  the  claim  of  exemption  was 
brought  forward  by  answer  or  cross  bill  to 
the  original  bill,  and  not  after  final  decree, 
as  here;  and  my  reading  of  these  cases  has 
led  me  to  the  conclusion  that  the  courts  in 
those  cases  would  have  held,  on  account  of 
the  construction  of  the  homestead  laws  in 
each  of  those  states,  and  the  facts  proved  in 
the  cases,  the  Interest  of  the  wife  and  chil- 
dren in  the  homestead,  the  fact  that  the 
husband  never  ceased  to  occupy  and  claim 
the  homestead  as  such,  that  the  conveyance 
of  the  homestead  was  not  valid  and  binding 
on  the  grantor  in  favor  of  their  respective 
grantees,  but  that  the  grantor  could  have 
successfully  resisted  the  claim  of  the  gran- 
tee. Put  upon  these  grounds,  and  those  cases 
are  entirely  in  harmony  with  me.  I  do  not 
read  these  decisions  as  my  associates  do,— 
as  holding  that  an  absolute  conveyance, 
which  is  binding  on  the  grantor,  of  property 


in  which  no  one  had  an  interest  excel 
grantor,  in  which  no  interest  is  reservec 
against  which  he  could  not  claim  an  in 
or  defend,  is  not,  in  law,  an  abandonmc 
the  homestead.  This  is  the  .doctrine  o 
associates,  and  it  drives  them  to  the 
trine  of  "revivor"  and  "restoration" 
right  which  confessedly  did  not  and 
not  exist  without  the  decree  of  cancell 
In  other  words,  the  decree  which  cond 
the  property  to  the  satisfaction  of  the 
ment  thereby  exempts  it  from  liability 
puts  It  beyond  the  reach  of  the  decree, 
decree  defeats  itself.  If  these  decision 
placed  upon  the  grounds  occupied  by  rx 
sedates,  then  I  hold,  for  the  reasons  s 
that  they  are  unsound.  Many  of  the  ai 
ities  cited  were  cases  where  the  conve 
was  made  by  the  husband  to  the  wife 
the  claim  was  allowed  to  the  wife  Tlx 
veyance  being  good  between  the  parties 
the  property  conveyed  being  exempt,  of  < 
the  claim  of  the  wife,  under  the  conve; 
was  valid.    No  one  controverts  the  pro  pa 

My  fourth  proposition  is  that  the  da 
of  estoppel  has  no  operation  in  a  confo 
this  kind.  An  estoppel  arises  when  on< 
son  has  been  induced  to  act,  or  prev 
from  acting,  or  has  been  induced  to  el 
his  position,  by  reason  of  something  se 
done,  or  conduct  by  the  person,  or  pit 
ing  from  nun,  against  whom  It  is  inv 
This  statement  is  broad  enough  to  cove 
ery  phase  of  an  estoppel.  The  debtor  I 
present  case  does  not  come  within  eith 
the  conditions. 

My  sixth  proposition  is  that  every  p 
who  invokes  the  aid  of  a  court  of  equity 
have  clean  hands.  In  this  case  we  hav 
petitioner  stating  to  the  court  in  subs 
as  follows:  "I  was  in  debt.  I  sold  and 
veyed  my  property  in  such  a  way  that  : 
no  further  interest  in  it,  and  could  not 
would  not  have  reclaimed  it,  and  I  die 
for  the  purpose  of  defrauding  my  crec 
and  in  the  litigation  I  have  aided  my 
tees  to  make  the  fraud  successful;  bu 
creditors  have  succeeded  in  exposing 
fraud,  and  have  obtained  a  decree  subj< 
the  property  to  the  payment  of  my  debt* 
wife  or  children  are  interested.  I  ask, 
fore,  the  court  to  give  the  property  ba 
ma"  That  is  petitioner's  case,  and  I 
this  proposition  without  further  com 
Some  Alabama  decisions  have  been  cit< 
my  associates,  as  supporting  their  « 
tion,  and  I  will  consider  them  before  cot 
ing  my  seventh  and  last  proposition, 
first  of  these  Is  Smith's  Bx'r  v.  Gockre 
Ala.  64.  Courts  are  not  bound  by  all 
may  be  said  by  way  of  argument  and  ill 
tion  in  an  opinion,  but  only  by  the  cond 
of  law  upon  the  facts  of  the  case  raised  t 
record.  The  facts  of  the  case  of  Smith's 
v.  Cockrell,  supra,  show  that  one  Robert 
son,  to  defraud  his  creditors,  had  the  ti 
certain  lands,  which  he  paid  for,  placed 
wife.   Johnson  died.   Complainant,  a  en 
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of  Johnson,  filed  his  bill,  and  sought  to  sub- 
ject the  land  to  the  payment  of  his  claim. 
The  wife  claimed  the  lands  under  the  con- 
veyance to  her,  and  also  claimed  the  home- 
stead exemption  of  her  deceased  husband  in 
the  land.  The  whole  question  we  have  been 
considering  was  disposed  of  in  a  brief  para- 
•  graph  on  page  76,  as  follows:  "It  is  objected 
that,  the  title  of  this  land  being  in  Mrs.  John- 
son, no  homestead  exemption  can  be  claimed 
In  it  for  the  family.  This  fact  would  not  pre- 
clude the  claim  if  it  be  otherwise  allowable. 
In  such  cases  equity  treats  the  conveyance 
as  having  been  made  to  the  husband,  and 
protects  the  family  in  any  lawful  claim  of 
exemption."  The  pleadings  and  facts  present 
the  case  of  Smith's  Ex'r  v.  Cockrell  in  a  rather 
singular  condition.  Mrs.  Johnson,  the  grantee, 
claimed  a  homestead  exemption  of  the  value 
of  $1,700  in  her  husband's  estate,  and  had 
commissioners  appointed  by  the  probate  court, 
and  the  homestead  to  this  extent  set  apart 
to  her  and  her  children.  This  proceeding  on 
her  part  was  at  variance  with  the  right  claim- 
ed under  the  deed  of  conveyance  to  her,  and 
may  have  been  regarded  by  the  court  as  a 
waiver  of  any  claim  under  the  deed,  and  a 
recognition  by  her  tnat  she  held  the  title  In 
trust  for  Robert  Johnson,  and  not  against 
him.  This  view  would  justify  the  state- 
ment "that  in  such  cases  equity  treats  the 
conveyance  as  having  been  made  to  the  hus- 
band." An  equitable  interest  in  land  which 
may  be  enforced  by  the  owner  is  a  proper 
subject  for  a  homestead  claim  by  him,  and 
in  equity  will  be  regarded  as  his  property. 
The  widow  and  minor  child  may  assert  a 
homestead  claim  to  any  property  which  would 
have  been  available  to  the  husband  for  such 
a  purpose,  but  to  no  other.  The  claim  of  ex- 
emption was  made  by  the  fraudulent  gran- 
tee, Mrs.  Johnson,  and  not  by  her  grantor, 
as  in  the  case  at  bar;  and,  under  the  rules 
we  have  laid  down,  the  conveyance  of  ex- 
empt property  being  valid  between  the  par- 
ties, the  grantee  was  clearly  entitled  to  it. 
The  conclusion  of  the  court  was  right  in  that 
case,  whether  the  reason  assigned  was  the 
correct  one  or  .not 

The  next  case  cited  from  the  Reports  of  this 
state  and  relied  upon  is  that  of  Fellows  v. 
Lewis,  65  Ala.  843.  A  reference  to  the  facts 
and  opinion  shows  that  one  Grey  conveyed  his 
lands,  including  his  homestead,  to  Mrs.  Lewis. 
The  conveyance  was  attacked  as  fraudulent 
by  complainant  Fellows,  a  creditor  of  Grey. 
Mm  Lewis,  the  grantee,  claimed  the  home- 
stead interest.  Although  It  was  held  that  the 
conveyance  was  fraudulent,  the  principle  was 
distinctly  declared  that  the  conveyance  of  the 
homestead  was  not  a  fraud  on  the  creditor, 
and  tnat  Mrs.  Lewis  was  entitled,  under  her 
deed  of  conveyance,  to  whatever  interest  was 
exempt  from  legal  process.  It  appeared  in 
this  case  that  Grey  left  no  widow  or  minor 
child,  and  the  court  held  that  after  the  death 
of  Grey  the  exemption  ceased,  and  the  prop- 
erty was  subject  to  bis  debts.  This  was  all 


that  the  court  was  required  to  decide  so  far 
as  the  question  before  us  is  concerned,  and 
the  conclusion  is  in  exact  accord  with  that 
held  by  us;  that  is,  that  the  conveyance  of 
the  homestead  is  valid  between  the  parties, 
and  the  grantee  acquires  a  title  superior  to 
the  creditor  of  the  grantor.  There  were  some 
propositions  stated  in  the  opinion  not  raised 
by  the  record,  and  which  are  not  binding  as 
a  precedent 

The  next  case  cited  is  that  of  Humes  v. 
Scruggs,  64  Ala.  40.  In  this  case  Mrs. 
Scruggs  claimed  dower  in  certain  lands  which 
her  husband  fraudulently  conveyed  to  her, 
and  which  conveyance  had  been  set  aside  at 
the  instance  of  a  creditor  of  her  husband. 
The  question  was  as  to  the  effect  of  the  can- 
cellation of  the  husband's  deed  upon  the  dow- 
er interest  in  the  land.  It  was  Insisted  that 
the  dower  became  merged  in  the  greater  es- 
tate conveyed  to  her  by  her  husband,  and 
that  upon  the  annulment  of  that  deed  the 
dower  interest  was  annulled  also.  This  con- 
tention was  held  to  be  unsound.  The  dower 
Interest  was  not  created  or  vested  in  the  wife 
Dy  her  husband's  deed.  It  existed  independent 
of  it  The  cancellation  of  the  deed  of  the 
husband  set  aside  only  that  which  was  con- 
veyed by  the  deed.  The  effect  of  the  decree 
did  not  reach  further  than  the  deed  itself. 
When  the  deed  of  the  husband  was  removed 
or  annulled,  the  dower  remained  In  the  wife, 
as  it  was  Independent  of  the  deed.  The  case 
is  not  in  point,  and,  but  for  certain  dicta  in 
the  opinion,  I  presume  the  case  would  not 
have  been  cited. 

The  long  quotation  from  the  case  of  Rich- 
ardson v.  Wyman,  62  Me.  280,  simply  shows 
that  dower  was  not  merged  by  the  deed  of 
the  husband  to  the  wife,  the  court  saying, 
"There  can  be  no  merger  where  the  estates 
are  successive,  not  concurrent,  nor  where  the 
greater  estate  is  void,  and  has  been  avoided;" 
the  gist  of  the  opinion  being  that  the  avoid- 
ance of  the  deed  did  not  divest  or  destroy 
the  dower. 

I  think  my  associates  dispose  of  the  case 
of  Rolling  v.  Jones,  67  Ala.  508,  in  rather  a 
summary  manner.  In  their  comments  on  Rol- 
ling v.  Jones  they  seem  to  overlook  the  fact 
that  in  Smith's  Ex'r  v.  Cockrell,  supra,  the 
conveyance  was  not  set  aside  until  after  the 
death  of  the  husband,  just  as  was  done  in 
the  case  of  Rolling  v.  Jones.  It  is  clear  from 
an  examination  of  the  two  cases,  as  well 
as  many  to  which  reference  has  already  been 
made,  that  Mrs.  Johnson  was  entitled  to  the 
homestead  under  her  deed  of  conveyance; 
and  we  have  no  doubt  that  if  Jones,  the  hus- 
band, had  conveyed  to  his  wife,  she  would 
have  held  the  homestead  against  his  creditors. 
The  cases  of  Rolling  v.  Jones  and  Smith's 
Ex'r  v.  Cockrell  cannot  be  reconciled  upon  the 
theory  of  my  associates,  but  are  not  inconsist- 
ent when  put  upon  the  grounds  for  which  I 
contend.  In  the  case  of  Rolling  v.  Jones  the 
very  question  under  consideration  was  in- 
volved, and  necessarily  decided  as  to  the 
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right  of  the  widow  to  claim  a  homestead  ex- 
emption In  lands  which  had  been  fraudulent- 
ly mortgaged  by  her  husband  In  his  lifetime. 
The  court,  Brlckell,  O.  J.,  delivering  the  opin- 
ion, laid  down  the  rule  "that  a  homestead  was 
not  given  to  the  widow  In  lands  the  husband 
had  alienated  in  his  life,  but  only  in  lands  of 
which  he  died  seised  and  possessed,  having 
an  estate  therein  of  which  his  personal  repre- 
sentative, under  an  order  or  decree  of  the 
probate  court,  could  make  sale  for  the  pay- 
ment of  debts."  "The  mortgage,"  says  the 
court,  "though  void  at  the  Instance  of  pre- 
existing creditors,  is  valid  as  between  the 
parties,  their  heirs,  personal  representatives, 
and  privies  in  estate.  There  remained  In  the 
mortgagor  at  the  time  of  his  death  no  more 
than  the  equity  of  redemption  In  the  prem- 
ises. •  •  •  The  equity  of  redemption  was 
also  an  estate  In  which  the  widow  could  claim 
a  homestead  exemption."  The  mortgage  was 
set  aside  at  the  suit  of  a  creditor  as  fraudu- 
lent, and  the  land  condemned  to  be  sold.  The 
widow  claimed  $500  of  the  proceeds  of  this 
sale  as  her  homestead  exemption.  The  court 
held  she  was  not  entitled  to  it,  for  the  rea- 
son stated;  but  held  she  was  entitled  to  a 
homestead  claim  out  of  the  equity  of  redemp- 
tion which  had  been  previously  sold  by  the 
administrator,  and  this  upon  the  grounds 
that  the  probate  court  had  jurisdiction  to  or- 
der the  sale  of  the  equity  of  redemption  for 
the  payment  of  debts;  in  other  words,  that 
the  equity  of  redemption  was  an  estate  in  the 
husband  at  the  time  of  his  death,  but  that 
the  land  which  he  had  fraudulently  aliened 
was  not  The  case  presents  a  clear  decision 
squarely  upon  the  point,  and  is  conclusive 
against  the  doctrine  that  the  cancellation  of 
the  fraudulent  conveyance  restored  the  gran- 
tor to  his  former  rights.  Judge  Stone  ren- 
dered a  dissenting  opinion  upon  the  point, 
and  cited  the  case  of  Fellows  v.  Lewis,  65  Ala. 
343,  which  we  have  considered.  The  case 
of  Boiling  v.  Jones  Is  irreconcilable  with  the 
conclusion  of  the  court,  and  the  principles 
upon  which  it  rests  in  the  case  at  bar.  This 
Is  clearly  shown  by  the  facts  of  the  case  and 
the  decision,  and  was  certainly  so  understood 
by  Judge  Stone.  If  the  cancellation  of  the 
mortgage  as  fraudulent  had  the  effect  to  re- 
store the  mortgagor  to  his  homestead  exemp- 
tion, it  would  seem  that  the  widow  would 
succeed  to  this  right  In  the  case  of  Minor  v. 
Wilson,  58  Fed.  616,  the  precise  question 
arose,  and  it  was  there  held,  Pardee,  J.,  de- 
livering the  opinion,  "that  a  decree  declaring 
a  deed  made  by  an  insolvent  debtor  and  his 
wife  void  as  against  a  judgment  creditor  does 
not  revest  title  In  the  grantor,  so  as  to  enable 
him  or  his  family  to  establish  a  homestead 
therein  to  the  prejudice  of  the  creditor's 
claim."  Although  the  opinion  refers  to  the 
statute  of  Georgia,  the  reasoning  and  principle 
declared  by  the  court  In  reaching  the  con- 
clusion are  precisely  those  held  In  the  former 
opinion  rendered  by  this  court  in  this  case. 
And  In  this  opinion  I  do  not  think  it  Improper 


to  state  here  a  fact  known  to  all  who  were 
members  of  the  court  at  the  time,  that  the 
late  Chief  Justice  Stone,  who  delivered  the 
opinion  In  the  case  of  Fellows  v.  Lewis,  supra, 
and  quoted  at  length  by  my  associates  as 
expressive  of  his  views,  and  also  the  dissent- 
ing opinion  In  Boiling  v.  Jones,  supra,  in  the 
case  now  before  us,  fully  concurred  In  the  - 
views  and  conclusions  expressed  In  the  opin- 
ion delivered  in  this  case  which  declared,  for 
the  reasons  stated  that  the  petitioner  was  not 
entitled  to  a  homestead  exemption.  We  may 
not  know  what  his  conclusion  would  be  on 
the  application  for  a  rehearing,  but  his  latest 
expression  coincided  with  the  writer. 

My  seventh  and  last  proposition  is,  conceding 
that  John  S.  Kennedy  or  his  grantees  might  at 
one  time  have  interposed  a  claim  of  exemption, 
by  neglecting  or  refusing  to  do  so  until  final 
decree  of  condemnation  the  right  to  do  so  was 
waived  and  forever  lost.  On  this  proposition 
I  will  state  the  position  of  my  associates  in 
their  own  language.  Say  they:  "It  may  be 
admitted  that  in  a  direct  proceeding  in  equity 
against  one  who  Is  the  owner  of  lands  to  con- 
demn them  to  sale.  In  which  be  has  a  right  of 
homestead  exemption,  and  who  In  making  an- 
swer sets  up  no  claim  to  such  exemption,  and 
allows  them  to  be  condemned  to  sale  for  the 
payment  of  the  decree  rendered  against  him, 
and  they  are  told  thereunder,  he  will  be  held 
to  have  waived  his  right  to  claim,  and  would 
not  be  heard  afterwards  to  complain."  I  have 
italicised  the  words  "and  they  are  sold  there- 
under," for  that  phrase  marks  the  difference 
between  us.  Strike  out  the  words,  "and  they 
are  sold  thereunder,"  and  it  leaves  the  propo- 
sition as  I  contend  to  be  the  correct  and  sound 
one,  and  precisely  applicable  to  the  case  of 
John  S.  Kennedy.  He  was  a  party  defendant 
In  a  direct  proceeding  in  a  court  of  equity  to 
condemn  the  lands,  and  he  set  up  no  claim  to 
exemption,  and  allowed  the  lands  to  be  con- 
demned for  the  payment  of  the  decree.  The 
Issue  between  us  is  whether  In  such  a  proceed- 
ing he  must  make  his  claim  before  or  after 
final  decree.  I  have  come  across  but  one  de- 
cision in  all  my  Investigation  which,  In  my 
opinion,  bears  out  my  associates  on  this  point 
and  that  is  the  case  In  14  Ohio  St  298  (Sears- 
v.  Hanks).  On  this  proposition  my  associ- 
ates repudiate  Mr.  Thompson  on  Homesteads 
and  Exemptions,  on  whom  they  so  much  rely 
in  the  other.  He  says  in  sections  715,  716, 
720:  "So  long  as  the  judgment  remains 
in  force,  it  is  In  Itself  evidence  of  the  right 
of  the  plaintiff  to  the  thing  adjudged,  and 
gives  him  a  right  to  process  to  execute  the 
judgment  It  is  not  necessary  to  the  conclu- 
siveness of  the  former  judgment  that  issue 
should  have  been  taken  upon  the  precise  point 
which  it  Is  proposed  to  controvert  In  the  col- 
lateral action.  It  is  sufficient  if  that  point  was 
essential  to  the  former  judgment.  There  is 
nothing  In  the  nature  of  the  homestead  right 
to  exempt  it  from  the  operation  of  this  general 
principle.  •  •  *  The  purchaser  brought, 
to  recover  possession,  an  action  of  trespass  to- 
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try  title.  The  defendants,  A.  and  B.,  pleaded 
that  the  land  was,  at  the  time  of  the  execu- 
tion of  the  deed  which  had  been  declared  a 
mortgage,  the  separate  property  and  home- 
stead of  B.  This  defense  was  held  bad  on 
•demurrer,  the  court  saying:  The  judgment 
which  the  answer  proposed  to  Impeach  conclu- 
sively settled  that  the  lot  upon  which  It  ad- 
judicated a  foreclosure  of  the  mortgage  was 
not  within  the  homestead  exemption  at  the 
time  of  Its  rendition.  That  question,  there- 
fore, It  was  not  competent  for  the  defendant 
to  bring  again  Into  litigation  In  this  action, 
unless  It  had  been  proposed  to  Impeach  that 
judgment  on  the  ground  of  fraud,  which  Is  not 
«verred  or  pretended  In  respect  to  the  judg- 
ment.' •  •  •  •This,'  says  the  Illinois  court, 
*is  the  extent  to  which  the  exception  has  been 
carried;  and,  when  a  persons  not  undo:  disa- 
bility Is  sued,  and  the  homestead  Is  involved, 
It  will  be  affected  by  any  neglect  to  assert  It, 
precisely  as  any  other  right.' "  See,  also,  sec- 
tion 726.  In  Cassell  v.  Williams,  12  111.  890, 
it  is  said:  "If  a  party  fraudulently  transfer 
his  property  for  the  purpose  of  avoiding  the 
payment  of  his  debts,  or  even  sell  it  for  a  val- 
uable consideration,  after  it  has  become  sub- 
ject to  the  lien  of  an  execution  against  him, 
he  cannot  afterwards  claim  the  property  as 
his,  and  recover  from  the  officer  selling  It 
three  times  Its  value,  upon  the  ground  that  It 
was  exempt  from  execution  against  him."  In 
Wait,  Fraud.  Conv.  J  129,  It  Is  said  "the  debt- 
or" could  not  gain  or  lose,  whichever  way  It 
might  be  decided.  In  Potter  v.  Phillips  the 
court  said,  that  though  the  debtor  was  a  prop- 
er party,  It  did  not  see  why  he  was  to  be  re- 
garded as  a  necessary  party.  Whether  the 
conveyances  were  fraudulent  or  In  good  faith, 
the  property  irrevocably  passed  beyond  his 
control.  He  could  be  prejudiced  In  no  way,  in 
a  legal  sense,  by  a  determination  which  sub- 
jected the  property  to  the  payment  of  his 
debts.  So  it  was  decided  In  Minnesota  that 
where  a  creditor  sold  land  which  the  debtor 
had  fraudulently  alienated,  the  fraudulent 
grantee  might  bring  an  action  against  the  pur- 
chaser to  determine  his  title  without  bringing 
in  the  fraudulent  grantor.  It  is  remarked  in 
some  of  the  cases  that  the  fraudulent  grantor 
should  be  joined  because  it  Is  his  conduct  that 
is  to  be  investigated.  The  supreme  court  of 
Mississippi,  however,  observe  that  the  object 
of  the  proceeding  is  to  reach  property,  not 
character.  In  truth,  the  proceeding  is  in  rem, 
and  while  the  complainant  may,  if  he  chooses 
so  to  do,  join  as  defendants  all  who  are  con- 
nected with  the  property  or  the  transactions  to 
be  investigated,  he  is  only  compelled  to  join 
those  in  whom  the  legal  title  vests,  or  those 
who  have  a  beneficial  Interest  to  be  affected. 
Cases  are  cited  In  consonance  with  this  reason- 
ing." See  Taylor  v.  Webb,  64  Miss.  36.  In  the 
case  of  McFariand  v.  Goodman,  6  Biss.  Ill, 
Fed.  Cas.  No.  8,789,— one  of  the  cases  relied 
upon  by  my  associates,— it  is  expressly  de- 
clared "that,  If  the  grantor  had  been  a  party 
to  the  suit  to  set  aside  the  conveyance,  and 


had  not  set  up  the  claim  of  homestead  exemp- 
tion, they  would  have  been  concluded  by  the 
decree  of  sale,  and  could  not  have  set  It  up 
afterwards."  Our  own  Reports  abound  with 
decisions  which  bear  on  this  question,  and,  in 
my  opinion,  ought  to  be  conclusive  of  It,  none 
of  which  are  noticed  by  my  associates.  In 
the  case  of  Stanley  v.  Bhrman,  83  Ala.  215,  3 
South.  527,  the  appellee  sought  to  condemn 
the  lands  of  the  wife  for  a  debt  due  for  arti- 
cles purchased  for  the  comfort  and  support  of 
the  family.  After  the  judgment  of  condemna- 
tion and  order  of  sale  of  the  land,  but  before 
the  sale,  the  claim  of  homestead  exemption 
was  Interposed.  The  court  held  that  the  claim 
was  waived.  Says  the  court:  "Had  a  valid 
claim  of  homestead  exemption  been  made  In 
the  suit  during  the  progress,  it  would  have 
been  sufficient  to  defeat  the  order  of  sale;  but, 
if  not  made  until  after  the  order  of  sale.  It  will 
be  held  to  have  been  waived."  There  are 
many  decisions  where  lands  have  been  levied 
upon  by  a  constable  for  want  of  personal  prop- 
erty, and  application  made  to  the  circuit  court 
for  an  order  of  sale,  in  which  It  was  held  that, 
unless  the  exemption  was  claimed  before  the 
order  of  sale  was  entered,  the  claim  came  too 
late.  Toenes  v.  Moog,  78  Ala.  558;  RandolpH 
v.  Little,  62  Ala.  396;  Sherry  v.  Brown,  66 
Ala.  51.  The  decisions  in  our  state  which 
hold  that  a  claim  of  exemptions  may  be  made 
before  sale,  refer  to  sales  under  executions 
which  are  to  be  levied  generally  on  the  estate 
of  the  debtor,  and  provision  is  made  for  such 
claims  by  the  statute  before  sale;  but  there  Is 
no  statute,  nor  has  there  heretofore  been  a 
rule.  In  this  state,  which  permits  the  claim  to 
be  made  after  decree  of  condemnation  in  a 
proceeding  to  reach  and  condemn  specific 
property,  or  any  other  proceeding  in  the  na- 
ture of  a  proceeding  in  rem.  A  claim  of  ex- 
emption which  does  not  exist  when  a  cred- 
itors' bill  Is  filed  cannot  be  acquired  after- 
wards to  defeat  the  creditor.  If  he  cannot 
claim  It  then,  he  cannot  claim  It  under  a  sub- 
sequently acquired  right  This  is  universal 
law.  But  the  foundation  of  all  these  princi- 
ples Is  the  extent  and  conclusiveness  of  a  de- 
cree upon  the  parties  to  the  suit.  As  was  said 
In  Tankersly  v.  Pettis,  71  Ala.  179  (Brickell, 
C.  J.):  "No  principle  of  law  is  better  settled 
than  that  the  judgment  of  a  court  of  compe- 
tent jurisdiction,  rendered  on  the  merits,  as 
between  the  parties,  is  final  and  conclusive  of 
the  matter  in  controversy.  The  principle  ap- 
plies alike  to  the  decrees  of  the  court  of  chan- 
cery, and  the  Judgments  of  the  courts  of  law. 

*  •  *  The  Inquiry  Is,  not  what  the  parties 
actually  litigated,  but  what  they  might  and 
ought  to  have  litigated  in  the  former  suit. 

•  •  *  A  judgment  is  conclusive  of  the  en- 
tire subject-matter  of  controversy,  of  all  that 
properly  belongs  to  it,  of  all  that  might  and 
ought  to  have  been  litigated  and  decided."  I 
attach  no  importance  to  the  argument  that 
John  S.  Kennedy  could  not  In  the  same  an- 
swer "In  one  breath  affirm  the  validity  of  his 
conveyance  and  deny  It"   The  bill  sought  to 
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condemn  the  lands.  The  land  was  the  sub- 
ject-matter, and  the  issue  was  whether  they 
had  been  fraudulently  conveyed,  and  whether 
they  were  liable  or  not  The  debtor  and  his 
grantees  could  have  answered  In  defense  that 
a  portion  embraced  exempt  property,  and  as  to 
such  the  conveyance  was  not  fraudulent.  It 
was  a  fact  which  could  and  ought  to  have 
been  litigated,  and  was  within  the  issue  made 
by  the  bill.  As  was  said  in  Case  of  Tank- 
ersly,  supra,  page  186:  "For  the  bar  of  a  de- 
cree, if  litigation  is  quieted,  and  parties  are 
not  twice  vexed  for  the  same  cause,  must  ex- 
tend to  all  facts  which  are  necessarily  in- 
volved in  the  issue." 

Chief  Justice  BRICK  ELL  and  Associate 
Justice  HEAD,  having  been  of  counsel,  do 
not  sit.  I  regret  that  the  questions  involved 
must  be  determined  by  less  than  a  majori- 
ty of  the  whole  court.  It  is  my  opinion, 
after  careful  consideration,  that  the  petition- 
er is  not  entitled  to  claim  an  exemption,  and 
his  application  for  a  rehearing  should  be  de- 
nied. My  associates  have  reached  a  differ- 
ent conclusion,  which  controls  the  determina- 
tion of  the  case.  It  results  from  their  opin- 
ion that  the  application  for  a  rehearing  is 
granted,  the  cause  is  reversed  and  remanded, 
that  the  petition  for  exemption  may  be  dis- 
posed of  in  accordance  with  the  opinion  of  the 
court.    Reversed  and  remanded. 


GEORGIA  HOME  INS.  CO.  v.  STEIN  et  al 
(Supreme  Court  of  Mississippi.    June  12,  1895.) 
Firs   Insurance —  Conditions  -against  Incum- 
brance— Policy  Pat  able  to  Mortgager. 

1.  Where  the  company  consented  to  a  mort- 
gage on  the  insured  property,  a  subsequent  re- 
newal of  the  mortgage  will  not  work  a  forfeiture 
under  a  condition  against  further  incumbrance. 

2.  Where  the  company  consented  to  a  mort- 
gage on  the  insured  property,  and  such  mortgage 
was  payable  in  installments,  a  subsequent  reloan 
to  the  mortgagor  of  an  installment  after  payment 
by  him,  and  the  taking  of  a  mortgage  therefor, 
do  not  increase  the  incumbrance,  so  as  to  work  a 
forfeiture  under  a  condition  against  further  in- 
cumbrances. 

3.  A  mortgagee  to  whom  a  policy  of  fire 
insurance  is  expressly  payable  is  not  bound  by 
an  arbitration  to  which  he  was  not  a  party,  made 
between  the  insured  and  the  company. 

Appeal  from  circuit  court,  Le  Flore  county; 
R.  W.  Williamson,  Judge. 

Action  by  R.  Stein  and  others  against  the 
Georgia  Home  Insurance  Company  on  a  Are 
Insurance  policy.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

Calhoon  &  Green,  for  appellant.  Rush  & 
Gardner  and  Longino  &  Somervllle,  for  ap- 
pellees. 

WOODS,  J.  This  is  an  action  on  a  policy 
of  Insurance,  issued  October  21,  1892,  for  $2,- 
300,  containing  the  stipulation  that  any  loss 
that  may  be  proven  to  be  due  Stem  under  the 
contract  for  insurance  shall  be  payable  to 
Trlbette,  the  usee  In  the  suit    At  the  date 


of  the  issuance  of  the  policy,  Trlbette  i 
mortgage  made  by  Stein  for  $10,000, 
embraced  the  property  covered  by  the 
of  insurance.  The  appellant  knew  oi 
mortgage,  and  "consented  to  it  in  the 
manner  by  putting  a  loss-payable  clause 
policy,  payable  to  W.  H.  Trlbette,"— to 
the  language  employed  in  the  testimo 
Drennon,  the  witness  of  the  appellant  < 
trial,  and  the  company's  agent,  who 
the  policy  of  insurance  sued  on.  The 
contained  the  usual  conditions  forbiddin 
increase  of  the  risk  by  any  of  the  means 
In  the  control  of  the  assured,  without  th 
sent  of  the  company  indorsed  on  the  ] 
and  prohibiting  any  mortgage  or  othe 
cn  the  property  insured,  either  before  or 
,  the  issuance  of  the  policy,  without  th« 
being  indorsed  on  the  policy,  on  pain  c 
feiture  of  any  right  to  recover  by  the  It 
In  case  of  loss.  The  defense  of  the  cor 
to  the  action  on  the  policy  alleges  bread 
these  conditions,  and  a  forfeiture  of  a  rt, 
recovery  by  the  Insured  because  of  the  < 
tion  of  a  deed  of  trust  by  Stein  in  fai 
the  Delta  Bank,  on  April  27,  1891,  o 
property  insured,  to  secure  a  debt  of  $1 
without  the  knowledge  or  consent  of  tl 
surance  company;  and  because  of  the  < 
tion  of  another  trust  deed  by  Stein,  in 
of  the  Delta  Bank,  for  $10,000,  under 
January  3,  1893,  on  the  property  insure* 
without  the  knowledge  and  consent  of  t 
surer;  and  because  of  the  execution  c 
other  trust  deed  on  the  property  Insur 
Stein,  In  favor  of  Trlbette,  for  $2,000, 
date  of  November  3,  1892,  and  withoi 
knowledge  or  consent  of  the  Insurance 
pany. 

We  dispose  of  the  defense  in  so  far 
rests  upon  the  execution  of  the  two 
deeds  of  $10,000  each,  given  the  Delta 
by  stating  that  the  evidence  leaves  no 
in  our  minds  that  Drennon  was  advise* 
fectly  of  the  execution  of  the  first  of 
deeds  when  he  issued  the  policy  sued  on 
deed,  his  own  evidence  on  this  point  can  i 
ly  be  considered  as  a  serious  denial  o 
knowledge  on  his  part.  On  his  evldenc 
that  of  McDonald  on  this  point,  we  are 
out  doubt.  The  second  trust  deed  of  $1 
dated  January  3,  1893,  was  simply  a  re 
of  the  earlier  security,  and  did  not  in 
the  incumbrance  of  which  the  com  pan 
knowledge  when  it  made  the  contract 
surance  evidenced  by  the  policy  sued  on. 
deed  of  trust  of  $2,000,  of  November  3, 
in  Tribette'fl  favor,  did  not  Increas 
amount  of  the  Hen  on  the  property  hi 
i  When  the  policy  was  issued,  the  coi 
knew  of  and  consented  to  the  incumbrai 
the  property  of  $10,000  In  Trlbette's 
The  debt  secured  by  this  deed  of  trus 
payable  in  five  equal  annual  install! 
When  the  first  Installment,  of  $2,000 
paid  by  Stein  to  Trlbette,  is  uncertain; 
is  not  uncertain  that  this  sum  of  $2,000 
by  Stein  to  Trlbette  as  the  first  Instal 
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was  reloaned  by  the  latter  to  the  former,  and 
the  deed  of  trust  of  November  3,  1892,  for 
$2,000,  was  executed  to  secure  this  reloan  of 
that  amount.  The  incumbrance  was  not 
thereby  increased.  The  insurer  had  consented 
that  the  property  might  be  Incumbered  in 
Tribette's  favor  to  the  amount  of  910,000,  and 
the  reloan  simply  restored  the  status  quo  ex- 
isting at  the  date  of  the  Issuance  of  the  policy 
as  to  maximum  incumbrance  allowable  in 
Tribette's  favor.  Klster  v.  Insurance  Co.,  128 
Pa.  St  653,  18  AtL  447;  Gould  v.  Insurance 
Co.,  134  Pa.  St  670,  19  AtL  793;  Russell  v. 
Insurance  Co.,  71  Iowa,  69,  32  N.  W.  95. 
We  are  of  opinion,  therefore,  that  no  forfei- 
ture was  worked  in  the  execution  of  any  or  all 
of  the  deeds  of  trust  referred  to. 

There  was  no  error  in  the  court's  action  in 
permitting  evidence  to  go  to  the  jury  showing 
the  value  of  the  property  destroyed  was  great- 
er than  was  determined  by  the  award  of  the 
appraisers  appointed  by  Stein  and  the  insur- 
ance company.  Nor  was  it  error  to  refuse  the 
company's  eleventh  instruction,  by  which  the 
jury  was  sought  to  be  informed  that  the  sum 
awarded  by  the  appraisers  appointed  by  Stein 
and  the  company  was  conclusive.  Tribette 
was  not  a  party  to  this  arbitration  or  appraise- 
ment, and  yet,  by  the  express  terms  of  the 
policy,  the  loss  was  made  payable  to  him.  He 
was  the  real  party  in  interest,  and,  when  the 
loss  occurred,  his  rights  became  fixed,  and 
were  not  to  be  diminished  or  destroyed  by  his 
debtor's  subsequent  actions.  Stein  had  no 
more  power  to  reduce  the  amount  due  and 
payable  by  the  company  to  Tribette,  either  di- 
rectly or  by  arbitration,  than  she  had  to  sur- 
render the  policy  and  release  the  company 
from  all  obligation  to  pay  Tribette  anything. 
This  question  has  been  before  many  courts, 
and  the  opinions  speak  one  voice.  Associa- 
tion v.  Blum,  63  Tex.  282;  Hall  v.  Associa- 
tion, 64  N.  H.  405,  13  AO.  648;  Bergman  v. 
Insurance  Co.,  92  Ky.  494,  18  S.  W.  122;  Har- 
rington v.  Insurance  Co.,  124  Mass.  126;  In- 
surance Co.  v.  Sweetser,  116  Ind.  370,  19  N. 
E.  159;  Brown  v.  Insurance  Co.,  5  R.  I.  894. 

Affirmed. 


ILLINOIS  CENT.  R.  CO.  t.  PRICE. 
(Supreme  Court  of  Mississippi.   March  25, 
1895.) 

Injurt  to  Brakeman  —  Coupling  Cars  or  An- 
other Com  pant— Failure  to  Instruct  as  TO 
Danger  —  Contri bctort  Neqmoence  —  Vari- 
ance. 

1.  Const  ft  184,  requiring  all  railroads  to  re- 
ceive and  transport  each  other's  cars  without 
unnecessary  delay  or  discontinuance,  does  not 
require  a  road  to  receive  and  transport  such 
cars  without  regard  to  the  defects  and  danger- 
ous appliances  thereof,  or  relieve  it  from  all  lia- 
bility to  its  employes  for  injuries  received  there- 
from. 

2.  Though  the  complaint  in  an  action  for 
Injuries  received  by  a  brakeman  in  coupling  care 
merely  averred  injury  because  of  defendant's 
negligence  in  furnishing  dangerous  cars  or  ap- 
pliances, still,  plaintiff  having,  in  anticipation 
of  the  defense  of  contributory  negligence,  with- 
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out  objection,  given  evidence  that  he  was  inex- 
perienced, and  ignorant  of  the  proper  method  of 
making  the  coupling  then  required  of  him,  and 
was  not  warned  of  the  extrahazardous  nature 
of  the  service  required,  or  instructed  how  to 
make  the  coupling,  the  variance  will  not  be  con- 
sidered on  appeal. 

3.  A  railroad  company  is  bound  to  instruct 
a  brakeman.  whose  experience  in  the  business 
has  been  only  five  days,  as  to  the  proper  mode  to 
make  the  coupling  of  foreign  cars  supplied  with 
coupling  apparatus  unlike  its  own,  in  using 
which  the  danger  is  greater  than  in  using  its 
own,  and  which  cannot  with  safety  be  coupled 
in  the  same  manner. 

4.  An  inexperienced  brakeman  will  not  be 
held  guilty  of  contributory  negligence  in  obey- 
ing an  order  to  couple  cars  supplied  with  coup- 
ling appliances  different  from  those  he  had  been 
instructed  in  regard  to,  on  the  theory  that  he 
must  have  seen  the  difference,  and  that  their 
difference  was  sufficient  warning  of  the  in- 
creased danger. 

Appeal  from  circuit  court,  Pike  county;  W. 
P.  Cassedy,  Judge. 

Action  by  J.  J.  Price  against  the  Illinois 
Central  Railroad  Company.  Judgment  for 
plaintiff.    Defendant  appeals.  Affirmed. 

Mayes  &  Harris,  for  appellant.  Cassedy  & 
Cassedy,  for  appellee. 

WOODS,  J.  This  action  was  instituted  for 
the  recovery  of  damages  for  injuries  sustained 
by  plaintiff  by  reason  of  the  negligence  of  nj>- 
pellant  In  his  declaratlon.it  is  alleged,  in 
substance,  that  he  was  a  switchman  in  the 
yards  of  the  appellant  In  McComb  City,  and 
subject  to  the  orders  of  the  yard  master  and 
switch-engine  foreman,  the  superior  agents  at 
said  town;  that  in  attempting  to  make  a  coup- 
ling of  two  cars  in  the  making  up  of  a  train  In 
the  yards,  and  while  obeying  the  orders  of 
hie  said  superiors  so  to  do,  he  had  his  arms 
crushed  between  the  cars,  whereby  the  amputa- 
tion of  his  hand  was  necessitated,  and  he  ren- 
dered unfit  for  services  in  railway  employment; 
that  the  cars  which  he  attempted  to  couple  In 
the  making  up  of  the  train  were  placed  in 
said  train  under  the  direction  of  his  superiors, 
and  that  he  himself,  in  obeying  his  superiors* 
orders,  and  attempting  to  make  such  coupling. 
whs  exercising  ordinary  care  and  caution;  that 
said  cars  were  defective,  and  of  improper  con- 
struction, and  were  dangerous  to  those  han- 
dling them  in  operating  the  railroad;  that  the 
drawbeads  and  bumpers  of  said  cars  which  be 
was  required  to  couple,  and  which  he  attempt- 
ed to  couple,  were  Improperly  constructed,  and 
the  link  stop  of  one  of  the  drawbeads  was 
wanting;  that  defendant  was  negligent,  and 
failed  In  its  duty  to  plaintiff,  in  furnishing 
him  such  defective  and  dangerous  cars  to  han- 
dle; that  the  defects  in  these  cars  and  ap- 
pliances, if  not  known  to  defendant  could  have 
been  discovered  by  the  ordinary  methods  of  in- 
spection, the  same  being  patent;  and  finally, 
and  in  general  terms,  that  by  the  negligence  of 
defendant  and  Its  said  superior  agents  the  in- 
juries complained  of  were  received.  The  de- 
fendant pleaded  the  general  issue,  and  contrib- 
utory negligence  on  plaintiff's  part  To  the 
latter  plea  plaintiff  replied,  denying  his  neg- 
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Ugence.  Trial  was  bad,  and  a  verdict  and 
judgment  for  S 6,500,  from  which  defendant  ap- 
peals. 

It  la  contended  by  counsel  for  the  railroad 
company  that,  the  evidence  showing  Indisputa- 
bly that  the  two  cars  said  by  appellee  to  have 
been  defective  and  dangerous,  and  in  attempt- 
ing to  couple  which  he  was  injured,  were  for- 
eign cars,— one  being  a  Peerless  Tank  Line 
car,  and  the  other  a  Georgia  Faclflc  coal  car, — 
and  that,  inasmuch  as  "all  railroad  companies 
shall  receive  and  transport  each  other's  pas- 
sengers, tonnage  and  cars,  loaded  or  empty,, 
without  unnecessary  delay  or  discontinuation," 
under  the  requirement  of  section  184  of  the 
constitution  of  this  state,  defendant  was  not 
bound  to  either  repair  or  Inspect  these  cars  of 
another  road.  As  this  proposition,  if  maintain- 
able, ends  the  controversy,  let  us  first  give  it 
consideration.  Let  us,  however,  guard  the  dis- 
cussion against  drifting  into  the  erroneous  prop- 
osition laid  down  by  the  learned  counsel  for 
the  railroad  company  when  they  assert  that 
"there  seems  to  be  only  one  question  In  the 
case,  and  that  is,  was  the  defendant  negligent 
in  transporting  foreign  cars  with  bumpers  over 
its  road?"  That  is  not  the  bone  of  contention. 
Counsel  for  appellee  do  not  rely  upon  the  con- 
verse of  that  proposition,  and,  if  they  did,  we 
should  pass  it  without  serious  remarks,  as  it 
is  so  manifestly  opposed  to  reason  and  author- 
ity as  to  need  no  confutation.  The  real  ques- 
tion is:  May  defendant  receive  from  other 
roads,  for  transportation  over  its  lines,  cars 
which  are  defective  and  dangerous,  and,  with- 
out inspection  or  repair,  transport  the  same, 
and,  with  immunity  from  liability  to  Its  serv- 
ants, who  may  receive  injury  from  compulsory 
handling  of  such  cars,  require  its  employes  to 
assume  the  hazards  of  such  transportation? 
We  confess  our  Inability  to  see  any  reason  for 
imposing  liability  upon  a  railway  company  for 
subjecting  its  servants  to  perils  and  injuries  in 
the  use  of  its  own  machinery  and  cars,  and 
exempt  the  same  company  from  liability  to  the 
same  servants  because  of  negligence  on  its  part 
in  using  dangerous  cars  of  another  railway 
company.  What  satisfactory  reason  can  be  as- 
signed for  requiring  the  railroad  to  furnish  its 
servants  with  suitable  and  safe  machinery  and 
appliances  of  their  own  for  the  discharge  of 
their  duties  to  their  employers,  and  yet  permit 
the  railroad  to  receive  unsafe  and  dangerous 
cars  from  any  road  In  the  United  States,  and, 
without  responsibility  to  Its  servants,  constrain 
them  to  perform  their  duties  to  It  with  cars, 
appliances,  and  machinery,  however  dangerous, 
and  however  obvious  the  unsafeness  of  these 
cars,  appliances,  and  machinery?  The  consti- 
tutional provision  which  requires  all  railroads 
to  receive  and  transport  each  other's  cars,  etc., 
without  unnecessary  delay  or  discrimination, 
Is  a  simple  corollary  from  the  previous  dec- 
laration of  the  same  section  of  the  constitution 
that  railroads  are  public  highways.  It  Is  im- 
possible to  conceive  that  It  was  the  intent  of 
the  constitution  framers  to  exempt  from  liablll- 
a  railway  so  negligent  to  Its  servants  as  to 


furnish  them  dangerous  machinery  and  appli- 
ances, when,  in  every  other  line  of  that  Instru- 
ment relating  to  railways  and  their  employee 
the  declared  purpose  is  to  widen  and  enlarge 
the  accountability  of  the  railway,  even  to  the 
extent  of  almost  wholly  destroying  the  fellow- 
servant  doctrine.  Being  the  owners  of  public 
highways  in  this  state,  railroads  are  very  prop- 
erly required  to  receive  from  each  other  cars 
to  be  transported  without  unnecessary  delay, 
but  it  Is  Impossible  to  believe  that  they  are 
thereby  required  to  receive  and  transport  care, 
however  obviously  defective  and  dangerous, 
and  thereby  subject  their  servants  and  the 
traveling  public  to  certain  peril  and  disaster. 

We  need  not  attempt  to  review  all  the  evi- 
dence, for,  In  our  opinion,  that  is  unneces- 
sary. There  Is  some  evidence  showing,  or 
tending  to  show,  that  the  coupling  appliances 
were  In  fact  defective,  out  of  repair,  and  dan- 
gerous. There  is  much  evidence  opposed  to 
this.  We  need  not  compare,  nor  reconcile, 
nor  pass  on  the  weight  or  character  of  this 
opposing  evidence.  The  jury  has  done  that. 
That  the  appellee  was  a  switchman  without 
experience  is  not  denied;  that  drawheads 
with  bumpers  were  not  used  on  any  car  be- 
longing to  defendant  is  universally  agreed; 
that  appellee  knew  how  to  couple  cars  on  ap- 
pellant's railway— cars  without  bumpers— is 
shown;  that  he  had  never  seen  such  cars  as 
those  he  was  ordered  to  couple  on  the  day 
he  received  his  hurt  he  testified  to  without 
contradiction,  and  that  the  coupling  which  be 
attempted  of  these  cars  with  bumpers,  on 
the  day  he  lost  his  hand,  was  his  first  effort 
to  make  such  coupling,  is  certain;  that  he 
made  the  attempt  to  couple  in  the  manner  he 
employed  in  making  couplings  of  his  employer's 
cars  and  that  such  manner  was  the  proper  one 
in  coupling  defendant's  cars,  Is  clear  also;  and 
that  no  instructions  were  ever  given  him  as  to 
the  proper  mode  of  making  couplings  of  foreign 
cars  with  double  drawheads,  and  no  notice 
given  him  of  the  extrahazardous  nature  of 
making  the  coupling  in  question,  is  un con- 
troverted. The  question  that  now  arises  is, 
was  It  the  duty  of  the  railroad,  under  the 
circumstances  just  disclosed,  to  Instruct  Its 
Inexperienced  servant  as  to  the  proper  and 
comparatively  safe  mode  of  making  couplings 
of  cars  equipped  with  appliances  for  that 
purpose,  essentially  unlike  those  used  on  its 
own  cars,  but  the  use  of  which  involved  great- 
er danger  than  the  use  of  Its  own  appliances 
for  coupling?  And  should  the  superior  serv- 
ants have  warned. appellee  of  the  extra  haz- 
ard he  was  required  to  encounter,  under  the 
orders  of  his  superior,  In  attempting  the  un- 
known and  untried  coupling?  To  avoid  mis- 
construction, it  must  be  remembered  that  the 
declaration  and  proofs  made  it  manifest  that 
the  defects  and  dangers  of  the  coupling  of 
the  foreign  cars  were  patent,  and  were 
known  to  appellant  and  its  superior  servants, 
or  might  have  been  made  known  by  ordinary 
Inspection.  There  Is  no  case  of  latent  de- 
I  fects  and  dangers  concealed  in  loaded  cms. 
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Just  here,  however,  the  appellant  contends 
that  the  failure  of  the  railroad  to  Instruct  Its 
Inexperienced  switchman  as  to  how  this  par- 
ticular coupling  should  be  made  cannot  be 
considered  by  us,  because  that  was  not  the 
ground  of  complaint  made  by  the  declaration, 
and  Is  not  the  negligence  charged.  The 
declaration  was  defective  In  not  distinctly 
averring  the  Inexperience  and  ignorance  of 
appellee  and  the  failure  of  appellant  to  In- 
struct or  warn  him,  but  It  did  aver,  in  gen- 
eral terms,  injury  because  of  appellant's  neg- 
ligence In  furnishing  dangerous,  cars  or  ap- 
pliances. The  appellant  pleaded  the  contribu- 
tory negligence  of  appellee,  and  he  replied, 
denying  this  plea.  On  trial,  anticipating  ap- 
pellant's evidence  that  he  had  placed  bis  arm 
between  the  bumpers,  when  Inevitably  It 
would  be  crushed  when  the  cars  came  to- 
gether In  the  making  up  of  the  train,  the  ap- 
pellee offered  evidence  to  show,  In  avoidance 
of  the  effect  of  this  anticipated  evidence,  that 
be  was  inexperienced,  and  Ignorant  of  the 
proper  method  of  making  the  coupling  that 
day  required  of  him,  and  that  he  was  not 
warned  of  the  extrahazardous  nature  of  the 
service  required  by  his  superiors,  nor  in- 
structed at  all  how  to  make  the  coupling. 
The  railroad  did  not  object  to  the  introduc- 
tion of  this  testimony,  but  Joined  Issue  with 
its  adversary,  electing  to  take  the  chances  of 
a  favorable  verdict  on  the  whole  case  as  pre- 
sented, including  this  evidence  of  which  it 
now  complains.  The  averments  of  the  decla- 
ration did  not  show  one  cause  of  action,  and 
the  complained -of  evidence  support  another 
and  different  cause  of  action.  The  appellant 
did  not  then  so  think.  It  did  not  object  to 
this  evidence  as  incompetent,  and,  if  it  had, 
the  court  would  have  permitted  the  appellee 
Instantly  to  amend  his  defective  pleading. 
Section  718,  Code  1892,  declares  "that  a  vari- 
ance between  the  allegation  in  a  pleading  and 
the  proof  shall  not  be  deemed  material,  un- 
less it  shall  have  actually  misled  the  adverse 
party  to  bis  prejudice  in  maintaining  his  ac- 
tion or  defense  upon  the  merits;  and  where 
it  shall  not  be  shown  to  the  satisfaction  of 
the  court  that  the  party  has  been  so  misled, 
an  immediate  amendment  of  the  pleadings 
may  be  made  without  costs,  and  without  de- 
laying the  cause.  If  the  party  have  been  so 
actually  misled  an  amendment  may  be  al- 
lowed on  such  terms  as  shall  be  just" 
Among  many  other  provisions  of  our  statute 
of  jeofails  (section  746,  Id.),  It  Is  declared 
that  a  judgment  shall  not  be  reversed,  after 
verdict,  "for  omitting  the  averment  of  any 
matter  without  proving  which  the  Jury  ought 
not  to  have  given  verdict"  In  considering 
this  statute  it  was  said,  in  Holmes  v.  Pres- 
ton, 70  Miss.  152,  12  South.  202:  "If  a  de- 
fectively stated  case  Is  well  proved,  the  ver- 
dict cures  the  defect  of  the  pleading;  and 
so,  after  verdict  nothing  to  the  contrary  ap- 
pearing in  the  record,  it  would  be  presumed 
that  a  case  was  proved  entitling  the  success- 
ful plaintiff  to  the  verdict  secured,"  etc.  See 
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the  same  case  In  71  Miss.  541,  14  South.  455. 

Passing  now  from  this  point  we  return  to 
consider  the  question,  was  it  appellant's  duty 
to  Instruct  its  inexperienced  switchman  as 
to  the  proper  mode  of  making  the  coupling  of 
the  two  foreign  cars  which  were  supplied 
with  appliances  unlike  its  own  for  coupling, 
and  In  using  which  the  danger  was  greater 
than  in  using  its  own?  The  answers  to  this 
Important  question  by  courts  of  last  resort 
have  not  been  the  same,  and  there  is  high  au- 
thority for  the  views  of  counsel  for  appellant 
though  opposed,  we  think,  to  the  current  of  de- 
cision. Every  servant  undertakes  toassume  the 
known  and  obvious  and  ordinary  risks  incident 
to  his  employment,  but  If  the  employer  require 
the  servant  to  undertake  the  performance  of  a 
dangerous  or  extrahazardous  work,  demand- 
ing caution  and  more  than  usual  skill,  the 
employer  must  give  the  servant  proper  in- 
struction as  to  the  method  of  executing  the 
service  required,  and  notice  of  the  danger 
to  which  he  will  be  exposed,  if  he  knows  of 
the  ignorance  or  inexperience  of  his  servant 
and  about  the  service  to  be  performed.  These 
elementary  rules  are 'to  be  qualified  to  this 
extent  however,  viz.:  If  the  risk  and  dan- 
ger to  which  the  service  required  to  be  per- 
formed exposes  the  servant  are  plainly  ap- 
parent, both  the  instrumentality  to  be  em- 
ployed by  the  servant  in  performing  the  re- 
quired service  and  the  danger  to  be  encoun- 
tered in  the  use  of  the  instrumentality  being 
obvious,  so  as  that  there  shall  cease  to  be 
necessity  for  instruction  or  warning,  the  em- 
ployer may  remain  silent  and  leave  the  serv- 
ant to  avoid  clearly-seen  danger  by  the  rea- 
sonable use  of  his  own  faculties.  It  is  said 
that  the  chief  difficulty  in  the  administration 
of  justice  consists  in  applying  general  princi- 
ples of  perfectly  recognized  law  to  the  ever- 
varying  pose  of  different  cases.  If,  there- 
fore, we  can  satisfactorily  apply  the  rules  of 
law  above  laid  down  to  the  facts  of  this 
case,  the  solution  of  the  question  in  hand 
should  be  easy.  The  case  brings  before  us  a 
young  man  just  beginning  his  chosen  voca- 
tion, with  an  experience  as  a  switchman  cov- 
ered by  a  little  span  of  five  days.  The  coup- 
lings of  cars  owned  by  his  employer  were  un- 
like those  affixed  to  the  two  cars  by  which  he 
was  injured.  The  former  he  had  learned  to 
couple,  and  the  method  of  doing  so  safely 
was  known  to  him.  The  latter  he  had  never 
seen,  nor  attempted  to  couple,  until  the  day 
he  received  his  Injuries.  On  that  day,  under 
the  direction  and  hi  the  presence  of  his  su- 
periors, he  undertook  to  couple  these  two  cars 
in  the  only  manner  with  which  he  was  ac- 
quainted. He  shows  that  his  superior  "did 
not  call  his  attention  to  these  cars  when  he 
ordered  him  to  couple  them."  and  he  further 
says,  "I  did  not  notice  anything  unusual  to 
make  them  dangerous,  or  I  would  not  have 
gone  In  there."  If  it  be  argued— as  it  is— that 
the  appellee  must  have  seen  the  drawheads 
and  bumpers  projecting  from  both  cars  when 
he  went  In  to  make  the  coupling  hurriedly 

Digitized  by  Google 


418 


SOUTHERN  REPORTER,  Vol.  18. 


(Miss. 


(which  cannot  be  said  to  be  certainly  proved), 
and  that  he  saw  their  unlikeness  to  any  he 
had  ever  seen  and  used  before,  he  was  bound 
to  take  such  obvious  Instrumentalities,  and 
their  dissimilarity  to  those  he  knew  how  to 
use  in  coupling,  as  ample  warning  of  the 
danger  to  which  he  was  called  to  expose 
himself,  and  he  should  have  withdrawn,  it  is 
to  be  answered:  (1)  He  may  have  seen  the 
draw  heads  and  bumpers  casually,'  and  not 
observed  them  so  as  to  form  any  opinion 
touching  their  construction  or  use;  (2)  he 
may  have  even  observed  them,  and  yet,  in 
his  ignorance  and  inexperience,  he  may  have 
supposed  that  the  drawheads  would  not  be 
driven  back  by  the  Impending  Impact  of  the 
oars  as  they  came  together,  but  would  remain 
fixed,  and  prevent  the  bumpers  coming  to- 
gether, as  seems  not  impossible,  since  single 
drawheads  are  coupled  with  safety  In  the 
manner  he  employed  In  this  case;  or  (3)  he 
may  have  reasoned  (as  he  had  a  right  to  do) 
that  his  superior  would  not  have  sent  him 
Into  an  unaccustomed  place  of  danger,  to  do 
the  service  then  required,  without  giving  him 
some  Instruction  or  warning,  unless  that 
coupling  was  to  be  made  in  exactly  the  same 
manner  as  he  made  the  coupling  on  his  em- 
ployer's cars.  It  Is  one  thing  to  say  the  ap- 
pellee must  have,  did  In  fact,  see  the  draw- 
heads  and  bumpers  of  the  two  cars  in  ques- 
tion, and  it  is  quite  another  and  distinct  thing 
to  say  he  saw  the  hidden  dangers,  in  the  at- 
tempt of  an  inexperienced  servant  to  use  the 
seen  appliances.  That  he  did  not  see  or  re- 
alize the  danger  is,  we  think,  beyond  dispute.- 
See  Reynolds  v.  Railroad  Co.,  64  Vt  86,  24 
Atl.  134;  Russell  v.  Railway  Co.,  32  Minn. 
230,  20  N.  W.  147;  Hungerford  v.  Railway 
Co.,  41  Minn.  444,  43  N.  W.  324;  Railway  Co. 
v.  White,  76  Tex.  102,  13  S.  W.  65;  Coombs 
v.  Cordage  Co.,  102  Mass.  573;  Sullivan  v. 
Manufacturing  Co.,  113  Mass.  396;  Railway 
Co.  v.  Frawley,  110  Ind.  18,  0  N.  E.  504. 

The  verdict  of  the  Jury  Is  for  a  large  sum, 
but  the  appellee  suffered  a  great  loss.  The 
amputation  of  his  right  hand  permanently 
disabled  him  from  the  further  pursuit  of  his 
vocation  in  life.  He  was  just  In  the  morning 
of  his  manhood,  and  was  then  earning,  in 
the  humble  rank  in  which,  as  a  beginner,  he 
found  himself,  $60  per  month.  That  the 
finding  of  the  Jury  was  the  product  of  passion 
or  prejudice  we  are  not  led  to  believe,  and  we 
do  not  feel  authorised  to  disturb  the  verdict 
Affirmed. 


WESTERN  UNION  TEL.  CO.  v.  LITTLE- 
JOHN. 

(Supreme  Court  of  Mississippi.    May  20,  1895.) 

Harmless  Error— Delay  in  Dblivbkt  of  Tele- 
gram—Gambling  Transactions. 
1.  A  reversal  cannot  be  bad  for  the  admis- 
sion of  incompetent  evidence  where  the  same 
facts  are  proved  by  competent  evidence. 


2.  On  suit  against  a  telegraph  company  for 
loss  on  sales  of  stock  occasioned  by  negligent  dp- 
livery  of  telegrams  by  defendant's  agents,  pla'nt.ff 
claimed  specific  sums  as  lost  on  two  different 
transactions,  without  showing,  and  defendant  did 
not  require  him  to  show,  how  they  occurred. 
There  was  evidence  that  the  agents  knew  the 
character  of  the  messages,  and  also  that  there 
was  inexcusable  delay  in  transmission  of  the 
telegrams.  Held,  tbat  the  evidence  warranted  a 
verdict  for  the  specific  losses  claimed. 

3.  Sales  and  purchases  of  stock,  following 
each  other  rapidly,  in  which  present  delivery  is 
contemplated,  are  not  dealings  in  "futures,"  with- 
in the  prohibition  of  the  statute. 

Appeal  from  circuit  court,  Coahoma  county; 
R.  W.  Williamson,  Judge. 

Action  by  A.  M.  Littlejohn  against  the  West- 
ern Union  Telegraph  Company  for  loss  occa- 
sioned by  negligence  of  defendant's  agents  in 
delivering  telegrams.  From  a  judgment  foi 
plaintiff,  defendant  appeals.  Affirmed. 

Mayes  &  Harris,  for  appellant  J.  W.  A  W. 
D.  Outrer,  for  appellee. 

CAMPBELL,  Special  Judge.  The  verdict  is 
made  up  of  the  two  items  of  damages  claimed 
and  sworn  to  by  Littlejohn,  viz.  $212.50  and 
$400,  and  6  per  cent.  Interest;  and  the  statu- 
tory penalties  are  not  Included  In  the  recovery, 
and  therefore  no  question  arises  as  to  the  pen- 
alties. The  dealing  between  Littlejohn  and 
ma  brokers  in  Memphis  was  not  such  as  is 
commonly  called  "futures,"  and  the  question 
argued  as  to  that  is  not  involved.  The  deal- 
ing consisted  of  buying  and  Belling  certain 
stocks,  not  for  future  delivery,  but  for  pres- 
ent delivery;  and  although  purchases  and  rales 
might  follow  each  other  in  rapid  succession 
(dally  or  hourly),  that  did  not  constitute  deal- 
ing in  futures,  as  meant  by  the  statute.  It 
condemns  mere  gambling  on  the  course  of  the 
market  by  buying  or  selling  on  a  margin,  with 
reference  to  the  future,  and  without  any  pur- 
pose to  deliver  the  subject  of  the  sale.  There 
were  some  errors  committed  in  the  trial  in  ad- 
mitting incompetent  testimony  against  the  de- 
fendant but  no  harm  was  done  by  this,  as 
the  competent  testimony  covered  the  points  to 
which  the  Incompetent  related,  and  the  error  in 
not  ground  for  reversal.  The  only  remaining 
question  Is  as  to  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  The  seemingly  unrea- 
sonable delay  to  deliver  the  messages  Is  shown, 
and  that  their  character  was  sufficiently  known 
to  the  agents  of  the  defendant,  and  that  in 
consequence  of  this  delay,  unaccounted  for  and 
unexcused,  the  plaintiff  lost,  In  one  transaction, 
$212.50,  and  by  the  delay  of  a  certain  other 
message,  $400,  which  he  paid.  How  this  oc- 
curred Is  not  shown,  but  the  defendant  did  not 
require  a  specific  explanation  by  the  witness  as 
to  how  the  delayed  telegram  caused  this  loss, 
and  permitted  his  asseveration  of  the  loss,  by 
reason  of  the  negligence  complained  of,  to  go 
without  explanation,  and  the  jury  was  author- 
ized to  accept  as  true  the  fact  of  loss,  as  stated, 
and  to  give  a  verdict  accordingly.  Affirmed. 
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BROOKS  r.  BARKLBY. 
(Supreme  Court  of  Mississippi.  Dec  24,  1894.) 
Monet  Borrowed  bt  Husband  as  Aqent  or 
Wife — Liability  of  Wife. 
Where  one,  as  agent  of  his  wife,  buys 
•applies  for  her  plantation,  and  then  borrows 
money  with  which  to  pay  therefor,  the  lender  can 
recover  from  her,  though  he  takes  the  individual 
note  of  the  husband,  not  only  where  he  is  igno- 
rant that  the  wife  is  the  principal,  but  where  he 
makes  the  loan  to  the  husband  as  agent  of  the 
wife,  the  wife  not  being  released. 

Appeal  from  circuit  court,  Lowndes  county; 
Newnau  Cayee,  Judge. 

Action  by  Sarah  A-  Brooks  against  Sallie  A 
Barkley  on  an  open  account  A  demurrer  to 
the  declaration  was  sustained,  and  plaintiff  ap- 
peals. Reversed. 

The  declaration  states  that  Sallie  A.  Bark- 
ley,  being  the  owner  of  a  plantation,  permit- 
ted her  husband,  A.  H.  Barkley,  to  carry  on 
planting  operations  on  her  said  place,  as  her 
agent,  In  the  year  1888,  and  daring  that  year 
lie  bought  supplies  with  which  to  conduct  said 
business  from  one  Vance;  that  in  January, 
1889,  he,  as  her  agent,  borrowed  money  from 
plaintiff  with  which  to  pay  Vance,  executing 
to  plaintiff  his  individual  note  for  the  money 
borrowed,  and  that  the  money  was  used  to 
pay  Vance,  and  that  Mrs.  Barkley  was  alone 
liable,  as  principal;  and  that  plaintiff,  hi  ac- 
cepting the  note  of  A.  H.  Barkley,  did  not  in- 
tend to  release  Mrs.  Barkley.  The  declaration 
also  avers  that  in  1890  Mrs.  Barkley  permit- 
ted her  husband  to  conduct  a  planting  business 
on  said  plantation,  as  her  agent  and  par- 
chased  supplies  from  one  Scales,  with  which  to 
carry  on  these  operations,  and  afterwards  she 
borrowed  money  from  plaintiff  with  which  to 
pay  Scales.  Plaintiff  seeks  to  recover  the 
amount  of  both  of  these  bills,  averring  that 
Mrs.  Barkley  was  liable. 

Orr  &  Orr,  for  appellant  W.  W.  Hum- 
phries, for  appellee. 

WHITFIELD,  J.  The  declaration,  while 
stating  that  the  husband  bought  usually  all 
supplies,  plantation  or  family,  seeks  In  this 
case,  according  to  its  terms  and  the  bill  of 
particulars,  to  recover  only  for  plantation  sup- 
plies. It  is  alleged  that,  in  taking  the  note  of 
the  hustand,  appellant  did  not  intend  to  re- 
lease appellee,  but  that  appellee  was  alone  re- 
sponsible. The  declaration  does  not  make  a 
case  where,  as  In  Porter  v.  Staten,  64  Miss. 
421,  1  South.  487,  the  credit  was  given  to  the 
husband  alone,  but  one  where,  as  alleged,  the 
credit  was  given  to  the  wife  alone.  The  fact 
that  the  husband  gave  his  individual  note 
(which  note,  at  least  in  the  case  of  the  pur- 
chase of  supplies  from  Vance,  shows  on  its 
face  that  the  money  forming  its  consideration 
was  paid  by  draft  to  vance)  makes  no  differ- 
ence, the  wife  not  being  released.  Cook  v.  Ii- 
gon,  64  Miss.  373.  Nor  is  it  material,  under  the 
allegations  of  the  declaration,  that  the  notes, 
Instead  of  being  given  to  Vance  and  Scales, 
were  given  to  appellant,  for  money  with  which 


the  plantation  supplies  bought  from  them  were 
paid  for.  Witkowski  v.  Maxwell,  69  Miss.  56, 
10  South.  453.  Whether  the  wife  was  a  dis- 
closed or  undisclosed  principal,  the  credit  be- 
ing given  in  the  one  case  to  the  husband  as 
her  agent  or,  in  the  other,  to  him  In  ignorance 
of  the  facts,  under  this  declaration  we  think 
her  estate  is  liable.  Porter  v.  Staten,  64  Miss. 
426,  1  South.  487;  Cook  v.  Ligon,  supra.  The 
judgment  is  reversed  and  remanded. 


CLARK  et  al.  v.  ERWIN. 
(Supreme  Court  of  Mississippi.    Jan.  14,  1895.) 

PUBCHABB-MONET  NOTE  —  VENDOR'S  Li  EN  —  MERGER 

OF  Note  in  Judgment. 

One  having  sued  ou  a  purchase-money 
note,  jointly  with  other  evidence  of  indebtedness, 
without  taking  the  steps  provided  by  Code  1892, 
I  2720,  for  obtaining  a  lien  on  the  property  sold, 
cannot  after  obtaining  a  personal  judgment  for 
the  various  items  of  indebtedness,  thus  merging 
the  note  therein,  sue  on  the  part  of  the  judgment 
representing  the  note  and  then  take  the  steps 
for  enforcement  of  the  lien. 

Appeal  from  circuit  court,  Lee  county; 
Newnau  Cayee,  Judge. 

Action  by  Clark,  Hood  &  Co.  against  J.  L. 
Erwin.  Judgment  for  defendant  Plaintiffs 
appeal  Affirmed. 

Appellants  sold  appellee  a  mule,  and  took 
his  note  for  the  purchase  money  payable  at 
future  day.  Afterwards  they  sued  out  an 
attachment  against  appellee,  which  was  dis- 
missed, and  an  ordinary  judgment  was  enter- 
ed against  him.  The  note  for  the  purchase 
money  of  the  mule  was  included  in  this  Judg- 
ment The  rule  was  levied  upon  under  the 
attachment  and  was  claimed  by  the  defend- 
ant as  exempt  The  note  was  not  due  when 
the  attachment  proceedings  were  commenced, 
but  was  due  before  the  judgment  was  render- 
ed. Appellants,  after  the  attachment  and  the 
rendition  of  the  Judgment  ,in  the  former  suit, 
sued  out  a  writ  of  seizure,  under  which  the 
mule  was  taken,  In  this  case,  with  a  view  to 
enforce  a  lien  for  the  purchase'  money  repre- 
sented by  the  note,  under  section  2720  of  the 
Code  of  1892. 

J.  A.  Blair,  for  appellants,  Finley  A  Long, 
for  appellee. 

WOODS,  J.  The  appellants  elected,  when 
about  to  begin  suit  on  the  note  given  by  ap- 
pellee for  the  purchase  price  of  the  mule,  not 
to  proceed  under  section  2720,  Code  1892,  and 
did  not  file,  with  their  declaration  or  evidence 
of  debt  an  affidavit  designating  the  property 
sought  to  be  subjected,  and  averring  therein 
the  liability  of  the  property,  in  whole  or  in 
part,  for  the  debt  sued  on.  On  the  contrary, 
the  note  was  sued  upon,  Jointly  with  other 
evidence  of  appellee's  Indebtedness  to  appel- 
lants, In  an  ordinary  action  by  attachment. 
On  trial  of  that  suit  the  attachment  was  dis- 
missed by  appellants,  and  a  personal  judg- 
ment for  the  sum  demanded  entered.  By  this 
action  the  note,  now  sought  again  to  be  re- 
covered upon  hi  the  present  action,  was  mer- 
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ged  In  the  judgment  taken,  as  before  narrated. 
The  appellants  cannot  now  dismember  their 
judgment,  sue  upon  a  part  of  Its  foundation, 
and  show  the  consideration  upon  which  that 
part  rested  originally,  and  recover  another 
personal  judgment  against  their  debtor;  and 
this  Is  what  they  are  endeavoring  to  do.  The 
Judgment  sought  In  the  present  case  la  a  per- 
sonal Judgment  The  attempt  to  fix  a  lien 
upon  the  mule  is  a  mere  Incident  to  such 
personal  judgment  Affirmed. 


HOOKER  v.  WILLIAMS  et  al. 
(Supreme  Court  of  Mississippi.    Jan.  21,  1895.) 

Appeal  from  circuit  court,  Leflore  comity;  R. 
W.  Williamson,  Judge. 

Action  by  P.  P.  Williams  &  Co.  against  B.  Ul- 
lendorf.  H.  8.  Hooker  appeared  as  claimant 
and  from  a  judgment  in  favor  of  plaintiffs  claim- 
ant appeals.  Reversed. 

Miller,  Smith  &  Hlrsh  and  Rush  &  Gardner, 
for  appellant  A.  H.  Longino  and  Percy  R. 
Somerville,  for  appellees. 

WOODS,  J.  This  case  Is  controlled  by  the 
opinion  of  the  court  delivered  at  the  present 
term.  In  the  case  of  Hooker  v.  Levy,  18  South. 
88S.    Reversed  and  remanded. 


McCERREN  v.  ALABAMA  &  V.  RY.  CO. 
(Supreme  Court  of  Mississippi.    May  13,  1895.) 
Nbgliobnok— What  Conbtitutbs. 
A  complaint  alleging  that  defendant  neg- 
ligently operated  its  hand  car  at  a  speed  of  more 
than  15  miles  an  hour,  by  a  noisy  and  disorderly 
crew,  from  behind  an  obstruction  near  a  cross- 
ing; that  the  operation  thereof  in  such  manner ' 
was  calculated  to  frighten  a  very  gentle  horse.  , 
and  did  frighten  plaintiffs  horse,  which  was  of 
that,  character,— failing  to  aver  that  what  was  , 
complained  of  was  unusual,  and  such  as  common  : 
prudence  would  condemn, — does  not  state  a  cause  • 
of  action  based  on  defendant's  negligence.  ! 

Appeal  from  circuit  court,  Hinds  county;  • 
J.  B.  Chrisman,  Judge. 

Action  by  M.  B.  McCerren  against  the  Ala- 
bama &  Vicksburg  Railway  Company  for ; 
personal  injuries.    A  demurrer  to  the  dec- . 
laratlon  was  sustained,  and  plaintiff  appeals.  t 
Affirmed. 

Calhoon  &  Green  and  Williamson  &  Potter,  ■ 
for  appellant  Nugent  &  McWUlie,  for  ap- , 
pellee. 

CAMPBELL,  Sp.  J.  The  gist  of  the  action 
as  set  forth  In  the  declaration  is  the  rapid 
movement  of  the  hand  car  at  a  speed  of  more 
than  15  miles  an  hour,  by  a  noisy  and  dis- 
orderly crew,  from  behind  an  obstruction  of 
the  view,  near  a  crossing  of  the  railroad  by  ■■ 
a  public  street  on  which  the  plaintiff  was 
seeking  to  cross  the  railroad,  which  was  cal- 
culated to  frighten  a  more  than  ordinarily 
gentle  horse,  and  did  frighten  plaintiff's 
horse,  which  was  of  that  character,  whereby 
she  was  damaged.  There  Is  no  averment 
that  the  speed  of  15  miles  an  hour  or  more 


was  unusual  or  dangerous  or  Improper  on 
any  grounds,  or  that  the  noise  or  disorder  of 
the  men  on  the  hand  car  was  unusual,  or 
such  as  would  be  calculated  to  frighten  hors- 
es; but  the  averment  is  that  the  speed,  the 
motions  of  the  men,  the  combined  noise 
made  by  car  and  men,  and  the  sudden  ap- 
pearance to  view  of  the  car  were  calculated  to 
and  did  frighten  the  plaintiff's  very  gentle 
horse.  The  combination  Is  complained  of  as 
the  cause  of  the  injury  to  the  plaintiff  by 
causing  her  horse  to  run  away.  The  aggre- 
gation Is  charged  as  constituting  the  wrong 
of  the  defendant  If  any  of  the  constituents 
of  this  aggregation  Is  per  se,  In  legal  con- 
templation, negligence  or  wrong  on  the  part 
of  the  defendant  the  declaration  must  be 
held  good.  The  law  has  no  standard  for  the 
rate  of  Speed  of  a  hand  car,  and  has  no  rule 
as  to  noises  produced  by  Its  operation,  or 
made  by  those  operating  It;  and  as  to  the 
sudden  appearance  of  the  car  and  crew 
(which  probably  was  the  real  cause  of  the 
unfortunate  fright  of  plaintiffs  horse),  sure- 
ly no  blame  can  be  Imputed  for  that  which. 
It  may  be  justly  supposed,  would  have  ter- 
rified the  horse  If  the  speed  had  been  less, 
and  the  noise  of  the  car  and  men  less.  True, 
the  averment  Is  that  these  things  all  were 
well  calculated  to  frighten  very  gentle  hors- 
es, but  if  the  defendant,  by  Its  servants,  did 
nothing  unusual,  and  nothing  which  "common 
prudence  would  condemn  as  being  calculated 
to  frighten  teams  passing  that  way,"  It  Is  not 
liable.  There  are  many  things  In  the  unques- 
tionably lawful  operation  of  a  railroad  well 
calculated  to  frighten  very  gentle  horses,  and 
yet  one  who  suffers  from  the  fright  of  his 
horse  cannot  successfully  complain  of  the  loss 
sustained  unless  it  appears  that  the  railroad 
company,  by  Its  servants,  was  guilty  of  wrong 
In  the  matter  complained  of.  The  declara- 
tion here  seems  to  us  to  fall  short  of  stating 
a  cause  of  action  by  failing  to  aver  that  what 
Is  complained  of  was  unusual,  and  such  as 
common  prudence  would  condemn  as  being 
calculated  to  frighten  horses.  Railroad  Co. 
v.  Lores,  4  Neb.  446.  The  defendant  had  the 
right  to  operate  its  car  in  the  usual  and  cus- 
tomary way,  and  at  a  safe  rate  of  speed, 
but  had  no  right  to  convert  it  needlessly  Into 
a  terror-inspiring  thing,  and  for  such  depar- 
ture from  propriety  would  undoubtedly  be  lia- 
ble in  damages  for  any  injury  caused  by  this 
negligence  to  one  free  from  fault;  but  rapidity 
of  motion,  noises,  and  sudden  appearances  are 
common  incidents  of  the  operation  of  rail- 
roads, and  one  complaining  of  hurt  from  these 
causes  must  show  clearly  a  departure  by  the 
defendant  from  custom  and  propriety  to  war- 
rant recovery.  That  what  Is  done  is  well 
calculated  to  frighten  very  gentle  horses  may 
consist  with  the  lawful  exercise  of  its  rights 
by  the  defendant  which  must  be  guilty  of 
some  wrong  to  incur  liability,  and  under  the 
rule  that  allegations  are  to  be  construed  most 
strongly  against  the  pleader  It  must  not  be 
left  to  Inference  that  there  was  wrong  on  the 
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part  of  the  defendant,  but  it  must  be  distinct- 
ly averred  to  withstand  a  demurrer.  It  Is 
true  that  the  declaration  avers  that  the  de- 
fendant "carelessly,  Improperly,  and  negligent- 
ly operated  Its  certain  hand  car,"  but  It  states 
specifically  what  was  done,  and  that  the  speed, 
the  motions,  the  noise,  and  sudden  appear- 
ance to  view  were  what  constituted  careless- 
ness. Impropriety,  and  negligence  in  the  opin- 
ion of  the  pleader,  and  we  do  not  think  that 
these  things  constitute  negligence  In  them- 
selves, singly  or  collectively,  as  applied  to 
this  case.  The  declaration  shows  that  at  the 
place  of  the  accident  there  was  at  the  time 
great  noise  and  confusion  on  the  tracks  of 
the  Illinois  Central  Railroad  Company  near 
by,  and  strongly  suggests  that  the  regrettable 
mishap  which  occurred  was  the  result  of  a 
combination  of  adverse  circumstances,  and 
scarcely  traceable  to  any  known  wrong  or  neg- 
ligence of  the  defendant  Affirmed. 

J.  A.  P.  CAMPBELL,  Special  Judge,  pre- 
sided in  place  of  WOODS,  J.,  absent,  sick. 


ALABAMA  &  V.  RT.  CO.  v.  BRICHBTTT. 
(Supreme  Court  of  Mississippi.   March  25, 
1895.) 

CaBHIEBS— BREACH  OF  CONTRACT  OF  SHIPMENT. 

Defendant  railroad  company  contracted  to 
take  plaintiffs  vegetables  to  a  certain  market, 
but  on  arrival  thereof  at  a  certain  place,  where 
they  were  to  be  forwarded  over  a  certain  line  in 
defendant's  system,  it  was  found  impossible  to 
so  forward  them,  because  of  a  strike  on  that  line, 
which  prevented  transportation  for  a  day.  In- 
stead of  communicating  with  plaintiff  or  forward- 
ing them  to  their  destination  over  some  other 
railroad,  defendant  sent  them  over  another  line 
in  its  system  to  another  market,  and  there  sold 
them  for  much  less  than  they  would  have  brought 
in  the  market  to  which  it  contracted  to  take 
them.    Held,  {hat  it  was  liable  for  the  loss. 

Appeal  from  circuit  court,  Hinds  county;  J. 
B.  Cbri8man,  Judge. 

Action  by  D.  Brlchettl  against  the  Alabama 
&  Vlcksburg  Railway  Company.  Judgment 
for  plaintiff.    Defendant  appeals.  Affirmed. 

Nugent  &  McWlllle,  for  appellant  W.  A 
Montgomery,  for  appellee. 

WOODS,  J.  Appellant  had  a  contract  of 
carriage  of  the  appellee's  vegetables  from  Ed- 
wards, In  this  state,  to  Cincinnati,  Ohio.  On 
the  freight  reaching  Meridian,  where  the  goods 
were  to  be  delivered  to  the  Alabama  Great 
Southern  Railroad,  called  the  "connecting 
line,"  but  really  a  link  in  the  same  system,  of 
which  the  appellant  was  also  a  part,  it  was 
found  to  be  impossible  to  forward  the  freight 
over  that  road,  by  reason  of  a  strike  on  that 
one  line,  which  strike  only  prevented  trans- 
portation one  day.  It  was  the  duty  of  appel- 
lant in  this  unforeseen  emergency  to  communi- 
cate with  the  shipper,  if  convenient,  and  take 
ids  directions.  It  was  altogether  practicable 
to  have  notified  the  shipper  in  a  few  minutes, 
and  to  have  taken  his  advice.   But  this  the 


appellant  failed  to  do.  It  was  the  duty  of 
appellant,  in  the  absence  of  orders  from  the 
shipper,  to  have  exercised  reasonable  care  to 
protect  the  shipper's  interests.  This  the  car- 
rier did  not  do  when  he  turned  these  vegeta- 
bles south,  over  another  line  belonging  to 
Its  system  of  railway,  to  New  Orleans,  and 
there  selling  them  at  8%  cents  per  crate,  when 
they  could  have  been  forwarded  the  same  day 
by  one  or  two  other  railways  from  Meridian 
to  Cincinnati,  where  the  tomatoes  would  have 
brought  the  shipper  67%  cents  per  crate.  Af- 
firmed. 


ROBINETTE  v.  STARLING. 
(Supreme  Court  of  Mississippi.    March  25, 
1895.) 

Liability  ow  Stockholder  to  Creditor  or  Cor- 
poration —  Registering  Claim  against 
Estate  or  Deceased  Stockholder. 
Under  Code  1880,  I  1037,  providing  that 
each  stockholder  shall  be  liable  for  the  debts  of 
the  corporation  created  during  his  ownership  of 
the  stock  to  the  amount  unpaid  on  his  stock  sub- 
scription, and  may  be  sued  by  any  creditor  of  the 
corporation,  and  such  liability  shall  continue  for 
a  year  after  transfer  of  the  stock,  a  creditor  of 
the  corporation  may  sue  the  administrator  of  a 
stockholder,  though  the  corporation  had  failed 
to  register  the  note  given  for  his  stock  subscrip- 
tion, under  section  2028,  providing  that  all  claims 
against  a  decedent's  estate  shall  be  registered 
within  a  year  of  notice  to  creditors  to  present 
their  claims,  otherwise  the  same  shall  be  barred. 

Appeal  from  circuit  court,  Washington 
county;  B.  W.  Williamson,  Judge. 

Action  by  Alice  N.  Robinette  against  C.  H. 
Starling,  administrator.  Judgment  for  de- 
fendant  Plaintiff  appeals.  Reversed. 

Skinner  &  Lewenthal,  for  appellant 

COOPER,  0.  J.  This  case  was  tried  on 
an  agreed  statement  of  facts  by  the  judge, 
a  jury  having  been  waived  by  the  parties. 
The  facts  are  that  appellant,  on  the  11th 
day  of  December,  1883,  recovered  a  Judg- 
ment for  $  1,180  against  the  Delta  Insurance 
Company,  on  which  an  execution  has  been 
issued,  and  returned  nulla  bona.  The  ap- 
pellee's Intestate,  W.  L.  Jones,  was  a  sub- 
scriber for  10  shares  of  the  stock  of  the 
Delta  Insurance  Company,  of  the  par  value 
of  $100  per  share.  He  paid  In  cash  $150, 
payable  upon  calls  to  be  made  by  the  com- 
pany. He  had,  before  his  death,  paid  all 
calls  made  by  the  company,  and  there  re- 
mained unpaid  the  sum  of  $750.  Jones  died 
on  the  15th  day  of  May,  A  D.  1892,  and 
Starling  was  appointed  administrator  of  his 
estate,  and  on  the  4th  day  of  June,  1802, 
published  notice  to  creditors  to  probate  and 
register  their  claims  against  said  estate  as 
directed  by  law.  The  note  given  by  Jones 
to  the  company  was  never  probated,  and  the 
time  for  probating  claims  has  passed.  The 
court  held  that  the  plaintiff  was  precluded 
of  her  action  by  reason  of  neglect  of  the  In- 
surance company  to  probate  the  note.  Our 
statute  upon  the  subject  of  probating  claims 
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against  estates  of  decedents,  so  far  as  is 
relevant  to  this  controversy,  provides  that 
"all  claims  against  the  estate  of  a  deceased 
person,  whether  due  or  not,  shall  be  regis- 
tered in  the  court  in  which  the  letters  testa- 
mentary or  of  administration  were  granted, 
within  one  year  after  the  first  publication 
of  notice  to  creditors  to  present  their  claims; 
otherwise  the  same  shall  be  barred;  and  no 
suit  shall  be  maintained  thereon,  in  any 
court,  even  though  the  existence  of  such 
claim  may  have  been  well  known  to  the  ex- 
ecutors or  administrators."  Code  1880,  | 
2028;  Code  1892,  §  1933.  Whether  the  pres- 
ent action  may  be  sustained,  notwithstand- 
ing the  failure  of  the  insurance  company  to 
probate  the  note,  is  determined  by  the  in- 
quiry whether  the  cause  of  action  is  a 
"claim,"  within  the  meaning  of  the  statute 
above  quoted.  Our  statute  upon  the  lia- 
bility of  stockholders  to  corporate  creditors 
is  as  follows:  "In  all  joint  stock  corpora- 
tions, hereafter  created,  whether  under  this 
chapter,  or  otherwise,  each  stockholder  shall 
be  individually  liable  for  the  debts  of  the 
corporation,  contracted  during  his  owner- 
ship of  stock,  for  the  amount  or  balance 
that  may  remain  due  or  unpaid  for  the  stock 
subscribed  by  him,  and  may  be  sued  by  any 
creditor  of  the  corporation,  and  such  liabili- 
ty shall  continue  for  one  year  after  the  sale 
or  transfer  of  the  stock."  Code  1880,  8 
1037.  It  was  decided  at  an  early  day  that 
the  claims  referred  to  in  the  statute  requir- 
ing probate  and  registration  were  those  aris- 
ing out  of  matter  of  private  contract,  debts 
contracted  by  the  decedent,  and  that  a  con- 
tingent liability,  though  springing  from  a 
contract,— e.  g.  that  of  a  surety  upon  the 
bond  of  a  guardian,— was  not  required  to  be 
propounded  for  probate.  Gordon  v.  Gibbs, 
3  Smedes  &  M.  473;  Harris  v.  Hutcheson, 
65  Miss.  9,  3  South.  34;  Jones  v.  Bank,  71 
Miss.  1023.  16  South.  344. 

If  this  was  a  suit  by  the  Insurance  com- 
pany or  its  assignee  on  the  note  executed 
by  Jones,  a  very  different  question  would  be 
presented.  But  the  plaintiff  does  not  sue 
on  the  note.  It  is  not  the  cause  of  action 
on  which  the  statute  gives  her,  as  creditor 
of  the  corporation,  a  right  of  action.  She  as- 
serts an  original,  independent,  statutory 
right,  and  not  a  derivative  one,  coming 
through  the  corporation.  This  right  to  sue 
does  not  rest  upon  the  existence  of  the  rela- 
tion of  debtor  and  creditor  between  the 
stockholder  and  the  corporation,  for  the 
stockholder  may  owe  the  corporation  on  any 
other  account  than  for  subscription  to  stock, 
and  for  such  debts  no  right  of  action  would 
exist  under  the  statute.  But,  unless  there 
has  been  an  actual  payment  of  the  sum  due 
for  subscription  to  the  stock,  a  creditor  of 
the  corporation  whose  debt  is  contracted 
during  the  time  the  stock  is  owned  by  the 
defendant  may  sue  and  recover  whatever 
sums  remain  due  or  unpaid.  In  Vick  v. 
La  Rochelle,.57  Miss.  602,  it  was  decided 


that  this  liability  to  creditors  of  the  cor- 
poration was  not  discharged  by  a  release 
executed  by  the  corporation  to  the  subscrib- 
er, upon  his  paying  for  a  part  of  the  stock, 
and  surrendering  the  remainder.  It  was  there 
said  that  the  amount  "actually  unpaid,  what- 
ever may  have  occurred  between  the  sub- 
scriber and  the  corporation,  is  what  the 
statute  means."  The  bar  of  the  statute  of 
limitations  (or  of  nonclalm)  is  not  payment. 
It  protected  against  the  enforcement  of  the 
barred  claim,  but  is  not  operative  against  a 
distinct  cause  of  action,  resting  upon  the 
fact  that  the  claim  barred  by  limitation  was 
not  actually  paid.  Cook  v.  Reynolds,  58 
Miss.  244;  Nolan  v.  Snodgrass,  70  Miss.  794, 
12  South.  583.  The  judgment  is  reversed, 
and  judgment  will  be  entered  here  for  $750, 
the  sum  admitted  by  the  agreement  to  re- 
main unpaid  on  account  of  the  subscription 
by  the  appellee's  intestate  to  the  stock  of 
the  Delta  Insurance  Company. 


WYNNE  et  al.  v.  MASON  et  al. 

(Supreme  Court  of  Mississippi.   Feb.  4,  1895.) 

Fraudulent  Conveyances— Husband  to  Wirs 
—Consideration— Rights  or  Creditors 
—Dissolution— Damages. 

1.  Defendant  having  purchased  uncultivated 
land,  which  required  a  large  outlay  of  money  to 
develop  it,  conveyed  it  to  his  wife,  recording  the 
deed,  and  opened  a  store,  buying  goods  on  cred- 
it, and  paying  from  the  store  the  persons  engaged 
in  improving  the  land,  such  persons  being  almost 
the  only  customers  of  the  store.  The  expressed 
consideration  in  the  deed  was  $1,600,  $1,000  of 
which  arose  from  the  sale  of  property  belonging 
to  the  husband.  Held,  that  such  conveyance  was 
void  as  to  subsequent  creditors  of  the  husband. 

2.  A  conveyance  by  a  husband  to  his  wife 
of  property  worth  $6,500,  for  a  consideration  of 
$400,  is  voluntary,  and  invalid  as  to  the  hus- 
band's creditors,  prior  or  subsequent 

3.  The  holder  of  a  recorded  title  to  land  by 
conduct  inconsistent  with  such  title  is  estopped 
from  asserting  it  as  against  one  who  has  been 
misled  by  his  conduct. 

4.  On  a  bill  by  subsequent  creditors  to  set 
aside  a  conveyance  by  their  debtor,  the  burden 
is  on  plaintiffs  to  show  that  the  conveyance  was 
made  with  intent  to  defraud  them. 

5.  The  mere  registration  of  a  deed  is  no  pro- 
tection from  actual  fraud. 

6.  Code  1892,  |  572,  providing  for  5  per 
cent  damages  on  the  dissolution  of  injunctions  to 
stay  sales  under  deeds  of  trust  or  mortgages  with 
power  of  sale,  does  not  apply  where,  by  the 
terms  of  the  deed,  no  sale  could  take  place  till 
long  after  the  dissolution  of  the  injunction. 

Appeal  from  chancery  court,  Tunica  coun- 
ty; W.  R.  Trigg,  Chancellor. 

Bill  by  Wynne,  Love  &  Co.  and  others 
against  W.  O.  Mason  and  others  to  set  aside 
certain  deeds  as  fraudulent,  and  to  subject 
the  property  so  attempted  to  be  conveyed  by 
defendant  to  the  satisfaction  of  complainants' 
claims.  From  a  decree  dismissing  the  bill,  and 
dissolving  an  Injunction  restraining  the  trus- 
tee in  one  of  the  deeds  from  selling  the  land 
thereunder,  complainants  appeal.  Modified. 

Wynne,  Love  &  Co.  and  B.  Lowensteln  &  Bros, 
had  obtained  judgments  against  W.  O.  Mason 
Afterwards  they  filed  the  bill  in  this  case,  la 
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the  chancery  court  of  Tunica  county,  seeking 
to  have  canceled  as  fraudulent  a  deed  made 
by  W.  O.  Mason  to  his  wife  of  a  plantation  in 
Tunica  county,  and  also  two  deeds  of  trust 
on  it,  executed  by  Mason  and  his  wife,— one 
to  Mrs.  B.  T.  Gray,  and  one  to  the  Colonial 
&  United  States  Mortgage  Company.  The  bill 
sought  also  to  subject  the  land  to  complain- 
ants' judgment,  and  asked  for  an  injunction 
restraining  the  trustee  in  the  Mrs.  Gray  deed 
of  trust  from  selling  the  land  under  that  deed. 
The  injunction  was  granted.  Complainants, 
In  the  court  below,  abandoned  the  attack  upon 
the  deed  of  trust  to  the  Colonial  &  United 
States  Mortgage  Company.  It  was  principal- 
ly urged  that  the  debt  secured  by  the  deed  of 
trust  to  Mrs.  Gray  was  fictitious.  This  issue 
involves  only  matters  of  fact.  The  opinion 
states  fully  the  material  facts  involved  In  the 
Issue  as  to  the  case  against  Mrs.  Mason.  The 
court  below  held  the  trust  deed  to  Mrs.  Gray 
valid,  also  the  conveyance  to  Mrs.  Mason,  dis- 
missed the  bill,  and  dissolved  the  injunction, 
and  awarded  the  sum  of  9150  as  damages  for 
attorney's  fees.  Complainants  appealed  from 
this  decree. 

W.  V.  Sullivan  and  M.  L.  Harmon,  for  ap- 
pellants. A.  S.  Buchanan,  for  appellees. 

HARRIS,  Special  Judge.  1.  As  the  attack 
on  the  mortgage  to.  the  Colonial  Loan  Compa- 
ny was  formally  abandoned  in  the  court  be- 
low, it  will  not  be  necessary  to  go  further  in- 
to that  branch  of  the  case. 

2.  As  to  the  mortgage  to  Mrs.  Gray,  we 
think  the  finding  of  the  chancellor  on  the  facts 
should  be  sustained.  There  is  no  doubt  that 
this  mortgage  was  given  to  secure  a  bona  fide 
debt.  Mason  and  his  wife  had  a  perfect  right  to 
secure  it  by  mortgaging  the  property.  We 
think  Mrs.  Gray  has  sufficiently  explained  the 
statement  made  by  her  In  her  cross-examina- 
tion that  the  deed  had  been  recorded  before  It 
was  delivered;  and,  as  the  equity  of  redemp- 
tion was  subject  to  sale  under  execution  by 
creditors,  it  could  not  be  said  that  the  mort- 
gage had  the  effect  of  hindering  or  delaying 
the  matter. 

3.  The  deed  made  by  W.  O.  Mason  to  his 
wife  must  be  set  aside  as  fraudulent  and  void 
as  to  the  complainants.  It  is  Impossible  to 
reach  any  other  conclusion  from  the  facts  dis- 
closed by  the  record  than  that  the  purpose 
of  Mason  in  conveying  this  property  to  his  wife 
was  but  a  part  of  the  scheme  devised  by  him 
to  develop  the  land  in  controversy,  at  the  ex- 
pense of  creditors.  He  had  gone  out  of  the 
mercantile  business,  as  the  record  shows,  some 
time  before  he  purchased  this  land.  He  pur- 
chased it  for  $8,500  In  cash,  in  a  wild  state, 
less  than  a  year  before  he  opened  the  business 
of  Mason  &  Co.,  and  had  begun  to  develop  it. 
To  do  this  successfully  required  large  expend- 
itures of  money,  and  the  result  of  the  venture 
was  in  the  highest  degree  uncertain.  It  was 
necessary  to  clear  the  land,  to  put  houses  on 
it  for  tenants;  and  the  first  years  of  such  a 


venture  were  hazardous,  meaning  all  outlay 
and  no  income.  He  did  not  wish  to  incumber 
the  land  itself,  so  he  concluded  to  convey  it 
to  his  wife,  and  thus  place  it,  as  he  supposed, 
beyond  the  reach  of  those  at  whose  expense 
he  intended  to  Improve  it  He  put  the  title 
to  the  land  in  the  name  of  his  wife.  The  deed 
was  placed  upon  record,  and  he  immediately 
opened  a  small  store  near  it,  from  the  very 
outset  buying  everything  on  credit,  and  sup- 
plying from  the  store  the  tenants  upon  the 
land,  while  they  were  engaged  in  the  work  of 
clearing,  fencing,  and  digging  wells,  and  pay- 
ing out,  from  the  store,  money  to  carpenters 
and  others  who  were  employed  by  him  to  im- 
prove the  land.  So  far  as  the  record  shows,  al- 
most the  only  customers  of  this  store  were  ten- 
ants on  the  land.  If  there  were  any  others,  it 
does  not  appear.  But,  whether  there  were  or 
not,  whatever  money  came  into  the  store  was 
paid  out  by  Mason  for  improvements  upon  the 
property.  The  store  was  a  mere  incident 
The  main  purpose  was  the  development  of  the 
land  The  actual  results  show  this  to  be  true, 
and  Mason's  own  statements,  so  far  as  they  are 
shown  in  the  record,  also  show  that  this  was 
the  purpose.  Mr.  Robinson,  his  ostensible 
partner  and  bookkeeper,  states  that  such  was 
the  fact,  and  that,  when  he  complained  to 
Mason  that  everything  was  going  from  the 
store  into  the  place,  Mason  replied:  "Ah,  well, 
I  will  get  the  place  In  fine  condition,  and  then 
will  make  you  manager  of  it."  It  is  true, 
Mason's  deed  to  his  wife  was  recorded.  This 
was  done  only  a  day  or  two  before  the  busi- 
ness of  Mason  &  Co.  was  opened.  It  is  also 
true,  however,  that  the  deed  was  virtually  a 
voluntary  conveyance.  The  monetary  consid- 
eration expressed,  $1,600,  was  made  up  of  two 
Items;  one  being  $1,000,  arising  from  the  sale 
of  property  which  belonged  to  the  husband, 
and  the  balance  being  $400  and  interest,  which 
is  alleged  to  have  come  to  Mrs.  Mason  from 
her  mother  upon  her  marriage.  As  to  the 
$1,000,  the  court  cannot  consider  this  as  suffi- 
cient to  support  the  deed.  Aside  from  the  re- 
strictions which  the  statute  puts  upon  trans- 
actions between  husband  and  wife,  it  has  been 
repeatedly  held,  and  we  think  justly,  that  a 
husband  cannot,  by  simply  declaring  himself 
a  debtor  to  his  wife,  convey  to  her  his  prop- 
erty upon  that  consideration,  at  the  expense 
of  his  creditors,  prior  or  subsequent.  The  hus- 
band has  a  right  to  pay  his  wife  a  bona  fide 
debt,  to  convey  her  property,  or  to  be  her  debt- 
or, and  convey  property  in  the  satisfaction  of 
the  debt;  but  he  cannot  support  a  deed  as 
being  upon  a  valuable  consideration,  which 
rests  upon  his  mere  voluntary  promise  that  he 
would  some  time  give  her  a  sum  of  money. 
A  conveyance  made  to  the  wife,  the  consider- 
ation of  which  is  property  owned  by  the  hus- 
band, is  voluntary.  Triplett  v.  Graham,  58 
Iowa,  135,  12  N.  W.  143;  Romine  v.  Romine, 
59  Ind.  348;  Anderson  v.  Anderson,  80  Ky. 
638.  As  to  the  $600,  we  are  of  the  opinion 
that  it  does  not  stand  in  a  much  better  light. 
The  length  of  time  that  Mason  had  used  the 
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money,  together  with  the  circumstances  sur- 
rounding the  case,— the  very  atmosphere  of  the 
case,  so  to  speak,— force  as  to  the  conclusion 
that  this,  like  the  $1,000,  was  an  afterthought, 
and  trumped  up  to  meet  the  emergency  of  the 
occasion.  But,  even  conceding  that  Mason  did 
owe  his  wife  this  $400  and  Interest,  it  was 
wholly  Inadequate  to  support  the  conveyance 
of  real  estate  worth  $6,500. 

It  Is  earnestly  Insisted  by  counsel  for  ap- 
pellees that  as  the  creditors  who  are  assail- 
ing this  conveyance  are  subsequent  cred- 
itors, and  as  the  deed  was  recorded,  they 
had  notice  of  it,  and  consequently  they  can- 
not claim  to  have  been  defrauded.  But, 
whatever  may  be  the  effect  ordinarily  of  the 
recording  of  a  deed  as  constructive  notice. 
It  was  not  Intended  that  the  registry  laws 
should  constitute  a  shield  for  actual  fraud. 
It  has  been  held  in  this  state,  in  a  well-con- 
sidered case,  that  the  holder  of  a  recorded 
title  may,  by  conduct  inconsistent  with  such 
title,  be  estopped  from  asserting  that  title  as 
against  a  party  who  has  been  misled  by  his 
conduct  Staton  v.  Bryant,  65  Miss.  261. 
All  the  authorities  agree  in  holding  that  a 
voluntary  conveyance  la  presumptively  void 
as  to  existing  creditors,  and  the  burden  of 
proof  is  on  the  party  making  the  convey- 
ance to  support  it  The  authorities  tire 
equally  unanimous  that  a  voluntary  convey- 
ance can  be  set  aside  by  subsequent  cred- 
itors if  made  with  the.  Intent  to  defraud 
them;  the  only  difference  being  that  as  to 
the  subsequent  creditors,  the  burden  of  proof 
Is  on  them  to  show  that  the  conveyance  was 
made  for  the  purpose  of  defrauding  them. 
The  result  la  the  same  in  either  case,  and 
the  question  is  one  of  the  burden  of  proof. 
While  It  is  true  that  it  has  been  held  that  a 
man  who  is  not  in  debt  can  convey  all  his 
property  to  his  wife,  and  the  conveyance  be 
upheld  as  against  subsequent  creditors,  al- 
though they  may  give  credit  upon  the  faith 
of  the  particular  property,  it  will  be  found 
that  the  causes  which  support  this  proposi- 
tion depend  upon  the  particular  facts  of 
each  case.  In  the  case  at  bar,  the  truth  Is 
that  Mason  not  only  conveyed  all  his  prop- 
erty to  his  wife,  but  he  did  it  for  the  pur- 
pose of  placing  it  beyond  the  reach  of  pros- 
pective creditors,  at  whose  expense  he  in- 
tended to  develop  and  improve  the  very 
property  conveyed.  It  is  not  the  case  of  a 
man  who  conveys  his  property  and  embarks 
In  an  independent  business,  which  has  no 
reference  to  the  property  conveyed,  but  this 
is  a  case  in  which  the  very  purpose  of  the 
conveyance  was  to  Improve  the  very  prop- 
erty conveyed,  at  the  expense  of  the  gran- 
tor's prospective  creditors,  and  he  did  so 
Improve  it;  and,  if  there  was  nothing  else 
In  the  case  than  this,  we  think  it  well  set- 
tled that  one  cannot  hold  an  Interest  ob- 
tained through  fraud  of  another,  any  more 
than  if  the  fraud  was  committed  by  himself. 
See  Lawrence  v.  Hand,  23  Miss.  103;  Bow- 
ers v.  Johnson,  10  Smedes  &  M.  169;  Harris 


t.  Delamar,  3  I  red.  Eg.  219.  We  think  it 
has  been  abundantly  settled  that  the  mere 
recording  of  a  deed  is  no  protection  from 
actual  fraud.  Staton  v.  Bryant  supra;  Mur- 
phy v.  Jackson,  69  Miss.  403,  13  South.  72a; 
Klrksey  v.  Snedecor,  60  Ala.  192;  Williams 
v.  Avery,  38  Ala.  115;  Mark  ham  v.  O'Con- 
nor, 52  Ga.  183. 

We  think  the  proof  In  this  case  not  only 
shows  actual  fraud  on  the  part  of  Mason 
himself,  but  we  are  warranted  In  concluding 
that  Mrs.  Mason  herself  participated  in  the 
scheme  which  Mason  undertook  to  carry 
out  While  our  recent  statutes  have,  to 
some  extent  modified  the  legal  relations 
between  husband  and  wife  in  freeing  the 
wife  from  some  of  her  common-law  disa- 
bilities, yet  the  statutes  have  not  under- 
taken nor  have  they  In  fact  affected  the 
actual  relations  existing  between  husband 
and  wife;  and  it  Is  this  actual  relation 
which  is  the  basis  of  the  salutary  rule  that 
transactions  of  this  character  between  hus- 
band and  wife  must  be  viewed  with  sus- 
picion, and  their  talrness  clearly  established. 
It  is  true  that  Mrs.  Mason  denied  that  she 
knew  anything  of  the  purpose  of  her  hus- 
band, but  she  certainly  did  know  that  the 
land  which  she  claimed  was  brought  into 
value  through  the  business  of  Mason  &  Co. 
She  knew  that  she  bad  no  money,  and  that 
her  husband  had  none,  and  that  these  im- 
provements were  being  made  at  the  expense 
of  some  one.  But  Mrs.  Mason's  statement 
cannot  be  taken,  we  think,  as  amounting  to 
very  much,  as  she  has  been  very  clearly 
discredited  as  a  witness  in  this  case.  If  she 
did  not  actually  participate  in  the  fraud,  she 
was  a  very  willing,  passive  Instrument  Id 
its  perpetration;  and  we  think  as  to  these 
creditors,  under  all  the  circumstances  in  the 
case,  it  would  be  highly  Inequitable  to  allow 
her  to  reap  the  benefit  of  the  husband's 
fraud.  We,  therefore,  conclude  that  sub- 
ject to  the  prior  Incumbrances  of  Mrs.  Gray 
and  the  Colonial  Loan  Company,  the  land 
must  be  sold  to  pay  the  complainants'  debt 
and  Interest  The  proof  is  that  the  property 
is  amply  sufficient  to  pay  all  the  debts,  and 
to  leave  Mrs.  Mason  and  her  husband  a 
large  surplus.  Mrs.  Mason  herself  has  got- 
ten from  the  property  more  than  $400,  if  she 
in  fact  parted  with  that  sum.  She  states 
herself  that  the  money  obtained  from  the 
Colonial  Loan  Company  was  placed  to  her 
Individual  credit  In  the  bank  in  Memphis, 
and  used  by  her;  at  least  half  of  it  There- 
fore, on  this  branch  of  the  case,  the  decree 
of  the  chancellor  must  be  reversed,  and  the 
decree  Will  be  rendered  here  In  favor  of  the 
appellants  for  the  amount  of  their  debt  and 
Interest. 

But  the  decree  must  also  be  reversed  on 
another  ground.  On  the  dissolution  of  the 
Injunction  against  Mrs.  Gray  and  Odom, 
trustee  in  her  mortgage,  the  chancellor 
awarded  $150  attorney's  fees.  This  was  er- 
ror.  No  damages  were  allowable  in  this 
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case,  unless  they  were  allowable  under  sec- 
tion 572  of  the  Code  of  1892,  which  provides 
for  5  per  cent,  damages  on  the  dissolution 
of  injunctions  to  stay  the  sales  under  deeds 
of  trust  or  mortgages,  with  power  of  sale. 
They  were  not  allowable  under  this  section, 
because  the  Injunction  was  wholly  Inopera- 
tive, because  no  sale  was  threatened,  as  the 
debt  was  due,  and,  by  the  very  terms  of 
the  deed  of  trust,  no  sale  could  be  made  un- 
til 1896.  The  defendants,  therefore,  were 
not  In  any  way  affected  by  the  injunction. 
They  were  not  delayed,  and  no  damages  and 
no  attorney's  fee  should  have  been  allowed. 
Williams  v.  Bank,  71  Miss.  868,  16  South. 
238. 

The  decree  of  the  lower  court,  In  so  far  as 
It  dismisses  the  complainant's  bill  as  to  the 
Colonial  ft  United  8tates  Mortgage  Com- 
pany, Limited,  and  Mrs.  B.  F.  Gray  and 
J.  W.  Odom,  trustee,  is  hereby  affirmed,  and 
as  to  all  other  matters  it  is  reversed;  and 
a  decree  will  be  entered  here  in  favor  of  the 
land,  subject  to  the  prior  incumbrance  above 
referred  to,  for  satisfaction  thereof. 


8HINGLEUR  et  al.  v.  WESTERN  UNION 
TEL.  CO. 

(Supreme  Court  of  Mississippi.   June  3,  1895.) 
Tblsqbaph  Companies — Liability  vox  Axtsrbd 
Message. 

1.  A  telegraph  company  is  liable  to  either 
the  sender  or  the  sendee  for  damage  sustained 
by  reason  of  the  delivery  of  an  altered  message,— 
to  the  sender  in  contract  or  tort,  and  to  the 
sendee  in  tort. 

r1"  2.  Where  plaintiffs  telegraphed  their  cor- 
respondents to  sell  certain  cotton  at  8%  cents 
per  pound,  and  the  message  as  delivered  read 
88/i§  cents  per  pound,  and  the  cotton  was  sold 
at  the  latter  price  by  said  correspondents,  acting 
for  plaintiffs  as  undisclosed  principals,  and  im- 
mediately thereafter  advised  plaintiffs  of  the 
sale,  and  plaintiffs  paid  the  difference  to  their 
correspondents  to  protect  their  credit,  there  be- 
ing no  contract  that  plaintiffs  would  deliver  cot- 
ton when  there  was  a  mistake  in  the  telegram, 
the  telegraph  company  is  not  liable  to  plaintiffs 
Jjor  the  loss  sustained. 
Cooper,  C.  J.,  dissenting. 

Appeal  from  circuit  court.  Hinds  county;  J. 
B.  Chriaman,  Judge. 

"To  be  officially  reported." 

Action  by  J.  A.  Shingleur  ft  Co.  against  the 
Western  Union  Telegraph  Company  to  recov- 
er damages  for  the  delivery  of  an  altered 
message.  Defendant  had  judgment,  and 
plaintiff  appeals.  Affirmed. 

The  case  was  tried  on  an  agreed  statement 
of  facts  before  the  court  without  a  Jury.  The 
facts  are  that  Shingleur  ft  Co.  were  cotton 
brokers  at  Jackson,  Miss.,  and  had  500  bales 
of  cotton  to  sell.  They  delivered  a  message 
to  the  operator  of  defendant  at  Jackson,  in 
cipher,  directed  to  Appleton,  Dickson  ft  Co., 
Boston,  Mass.,  in  the  following  words  as 
translated:  "Sell  five  hundred  bales  strict 
middling  one-half  grade  above  and  below 
good  style  at  eight  and  one-half  cents  per 
pound."    In  the  transmission  a  word  of  the 


cipher  was  altered  so  that  as  delivered  it  di- 
rected a  sale  at  8Vie  cents  per  pound.  Ap- 
pleton, Dickson  ft  Co.  were  the  correspond- 
ents of  Shingleur  ft  Co.,  and  were  cotton 
brokers  in  Boston.  They  sold  the  500  bales 
of  cotton  at  the  price  indicated  in  the  mes- 
sage as  received,  acting  throughout  the  trans- 
action for  Shingleur  ft  Co.  as  undisclosed 
principals.  They  signed  what  are  called 
"sales  notes"  in  their  own  names,  and  deliv- 
ered them  to  the  purchasers  of  the  cotton. 
After  the  sale  was  made  they  notified  Shing- 
leur ft  Co.  promptly  of  the  sale  and  its  terms. 
Shingleur  ft  Oo.,  on  being  informed  of  the  er- 
ror, telegraphed  Appleton,  Dickson  ft  Co. 
about  it,  and  they  answered  that  it  was  too 
late  to  withdraw  from  the  sale,  as  sales  notes 
had  been  given  to  the  purchaser.  It  was  ad- 
mitted that,  while  these  notes  were  signed  by 
Appleton,  Dickson  ft  Co.,  the  contract  was  In- 
tended to  be  the  contract  of  Shingleur  ft  Co. 
as  undisclosed  principals.  The  cotton  was 
delivered  by  Shingleur  ft  Co.  after  notice  of 
the  error,  and  in  explanation  of  this  the  sen- 
ior member  of  the  firm  of  Shingleur  &  Co.,  J. 
A.  Shingleur,  testified:  "There  was  no  agree- 
ment that  Appleton,  Dickson  &  Co.  could  or 
could  not  enforce  a  contract  with  us  to  de- 
liver cotton  where  there  was  a  mistake  in  a 
telegram.  That  it  is  a  business  obligation, 
and  we  had  to  fulfill  it  or  lose  our  credit,  it 
was  a  moral  sentiment.  It  was  our  interest 
to  do  it"  The  loss  sustained  by  plaintiff 
was  agreed  to  be  $470.  Several  defenses 
were  pleaded  having  reference  to  the  char- 
acter of  the  message,  being  In  cipher,  and  its 
purport  and  Importance  being  unknown  to  de- 
fendant's agent  The  opinion  of  the  court 
contains  a  further  statement  of  the  facts. 
There  was  a  verdict  and  judgment  for  the  de- 
fendant from  which  plaintiff  appealed. 

Calhoon  ft  Green,  for  appellant    Mayes  ft 
Harris,  for  appellee. 

WHITFIELD,  J.fThe  first  contention  of) 
appellee  is  that  the  sender  does  not  make  the 
telegraph  company  his  agent  in  such  sense 
that  it  renders  him  liable  to  the  sendee  in 
case  an  altered  message  is  delivered  to  the 
sendee.  The  negative  of  this  proposition  is 
maintained  by  the  English  courts,  which  hold 
that  the  liability  of  the  telegraph  company 
arises  out  of  the  contract  and  hence  that  the 
sendee,  not  being  in  privity  with  the  com- 
pany, can  never  sue  the  company.  Playford 
v.  Telegraph  Co.,  Allen,  Tel.  Cas.  437;  Henkel 
v.  Pape,  Id.  567.  This  view  is  also  urged 
with  great  clearness  and  power  in  Gray, 
Common.  Tel.  $5  68, 104,  et  seq.,  and  in  Bige- 
low,  Torts,  pp.  621-626,  but  the  strongest 
reasoning  in  support  of  this  view  which  we 
have  found  in  any  case,  English  or  Ameri- 
can, is  in  Pepper  v.  Telegraph  Co.,  87  Tenn. 
554,  11  S.  W.  783,  decided  in  A.  D.  1889. 
This  case  contains  an  exhaustive  review  of 
the  authorities,  and  holds  that  the  minds  of 
the  parties  in  case  of  an  altered  message 
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have  never  met,  and  that  neither  can  be 
bound  to  the  other  unless  the  telegraph  com- 
pany Is  the  agent  of  the  sendee,  and  this  la 
repudiated  on  principle  and  authority.  The 
English  Tlew,  in  so  far  as  It  predicates  the 
right  of  the  sendee  to  sue  on  contract  alone, 
leads  to  one  very  manifestly  unjust  result, 
to  wit,  that  since  the  sendee  cannot  sue  the 
company  (as  held  in  Playford's  Case,  supra) 
nor  the  sender  (as  held  In  Henkel's  Case, 
supra),  he  is  remediless.  According  to  what 
is  called  the  "American  doctrine"  (Gray, 
Oommun.  Tel.  I  104,  note  3;  Thorn  p.  Elect 
f  428),  the  affirmative  of  the  proposition  un- 
der discussion  is  maintained;  representative 
among  the  cases  so  holding  being  Rose's 
Case,  Allen,  Tel.  Cas.  337,  in  which  case  the 
principal  was  disclosed,  and  the  agent  not 
bound.  In  De  Rutte  t.  Telegraph  Co.,  30 
How.  Prac.  403,  it  was  held  that  the  party 
interested  in  the  dispatch,  whether  sender  or 
sendee,  was  the  one  who  really  contracted 
with  the  company,  and  that  such  person 
could  sue  in  contract  In  Dryburg's  Case,  35 
Pa.  St  298,  the  supreme  court  held  that  the 
company  was  the  agent  of  both  sender  and 
sendee  (upon  very  unsatisfactory  reasoning), 
and  hence  either  could  sue  In  contract 

Turning  from  this  view  of  the  right  of 
the  sendee  to  sue  the  company  In  contract 
and  putting  the  right  to  sue  on  the  ground 
that,  In  case  of  delivery  of  an  altered  mes- 
sage, upon  which  the  sendee  has  acted  to  his 
damage,  the  sendee's  right  to  sue  Is  in  tort 
for  the  injury  to  him,  the  wrong  and  the  con- 
sequent damages,  we  find  this  view  clearly 
and  universally  upheld  by  the  American  au- 
thorities. Gray,  Oommun.  Tel.  |  78;  Thomp. 
Elect  ||  427,  428,  430,  448;  Dryburg's  Case, 
35  Pa.  St  296,  Sherwood's  opinion;  Rose's 
Case,  Allen,  TeL  Cas.  p.  840;  Bigelow,  Torts, 
p.  614  et  seq.;  Pepper  v.  Telegraph  Co.,  87 
Tenn.  654,  11  S.  W.  783.  Rose's  Case,  in  so 
far  as  it  held  that  the  sendee  could  not  sue 
in  that  case  because  the  principal  was  the 
injured  party,  and  could  himself  alone  sue, 
is  said  by  Mr.  Gray  (section  78)  to  be  open 
to  criticism,  and  is  held  unsound  on  that 
ground  by  other  authorities.  Mr.  Thompson 
suggests  in  section  424  an  additional  reason 
why  the  sendee  should  be  allowed  to  sue,  and 
In  section  427  puts  the  matter  on  the  true 
ground.  He  says:  "The  true  view  which 
seems  to  sustain  the  right  of  action  in  the 
receiver  of  the  message,  or  in  the  person  ad- 
dressed, where  it  is  not  delivered,  Is  one 
which  elevates  the  question  above  the  plane 
of  mere  privity  of  contract  and  places  It 
where  It  belongs,— upon  the  public  duty  which 
the  telegraph  company  owes  to  any  person 
beneficially  interested  In  the  message,  wheth- 
er the  sender  or  his  principal,  where  he  is 
agent,  or  the  receiver  or  his  principal,  where 
he  is  agent"  This  is  the  doctrine  of  this 
court  In  Allen's  Case,  66  Miss.  549,  6  South. 
461,/Thls  review  of  the  authorities  will  suffi- 
ciently Indicate  how  the  courts,  in  dealing 
/  with  this  purely  modern  agency,  have  been 


groping  their  way  in  their  search  for  the  true 
ground  of  liability,  uselessly  conjuring  up 
analogies  that  do  not  exist  and  misled  by  the 
apparent  applicability  of  the  doctrine  of 
agency  as  existing  between  private  individ- 
uals. This  view  last  above  given  discards" 
absolutely  the  doctrine  of  agency,  as  applic- 
able between  private  Individuals,  as  suiting 
the  case  of  the  liability  of  the  telegraph  com- 
pany to  sendee  or  to  sender.  It  treats  the 
telegraph  company  as  an  institution  sui  gen- 
eris, a  system  unto  Itself,  an  independent 
transmitter  of  intelligence,  an  Independent 
contractor,  or  (as  Mr.  Bigelow  and  Judge 
Sherwood  most  simply  and  best  put  It)  as  an 
independent  principal  It  is  liable  to  the 
sendee  in  tort  alone,  as  principal.  It  is  liable 
to  the  sender  in  contract  or  In  tort,  as  prin- 
cipal. It  Is  not  liable  to  either  as  agent  in  any 
proper  sense.  Telegraph  Co.  v.  Brown  (I  ml. 
Sup.)  8  N.  E.  171;  Telegraph  Co.  v.  Hope,  11 
111.  App.,  at  page  289,  and  authorities  cited. 
"Whether  the  agency  is  special  or  general,  the 
authority  delegated  governs  all  questions  aris- 
ing between  the  principal  and  his  agent,  out  of 
the  agency.  Whether  the  agency  is  general  or 
special,  a  principal  Is  responsible  to  a  third 
person  dealing  bona  fide  with  his  agent 
where  the  agent  acts  within  the  scope  of  the 
authority  actually  conferred  upon  him  by  the 
principal,  or  where  the  agent  acts  within  the 
scope  of  the  authority  which  he  has  been 
held  out  by  the  principal  as  possessing.  Bat 
whether  the  agency  is  general  or  special,  a 
principal  is  not  responsible  to  a  third  person 
dealing  with  his  agent,  where  that  agent  acts' 
beyond  the  scope  of  both  these  authorities. 
*  *  *  It  la  clear  that  a  telegraph  company 
Is  actually  authorised  by  its  employer  to 
communicate  a  certain  message  only.  It  la 
also  clear  that  it  is  not  held  out  by  him  as 
.possessing  an  authority  to  communicate  any, 
as  distinguished  from  a  certain,  message. " 
Gray,  Oommun.  TeL  |  105.  The  delivery, 
therefore,  of  an  altered  message,  Is  the  de- 
livery of  a  message  which  the  company,  nei- 
ther as  general  nor  special  agent,  had,  or 
was  held  out  as  having,  any  authority  to 
deliver;  and  the  liability  to  the  sender  la  that 
of  an  Independent  principal  It  is  perfectly 
obvious  that  the  company  is  not  the  servant 
of  the  sender;  the  sender  has  no  authority 
to  control  the  company,  as  to  the  manner  in 
which  it  does  the  act  Gray,  Oommun.  TeL 
1 104  et  seq.  The  steady  growth  of  this  view 
is  shown  by  the  statutes  of  all  the  states 
imposing  upon  the  company  the  duty  of  re 
ceivlng  and  sending  messages  for  all  persons, 
with  the  various  regulating  provisions  em- 
braced In  these  statutes;  thus  making  what 
had  been,  prior  to  such  statutes,  merely  the 
duty  imposed  by  the  law  from  the  peculiar 
nature  of  the  business  of  telegraphy,  after 
such  statutes  a  statutable  public  duty.  And 
now  we  have  gone  the  further  and  completer 
step  indicated  in  'section  195  of  the  constitu- 
tion of  1890;  all  which  enforces  the  Justness 
of  the  declaration  in  Telegraph  Co.  v.  Allen, 
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66  Miss.  665,  6  Booth.  461:  "The  courts,  then 
[In  the  early  history  of  the  English  law,  deal- 
ing with  common  carriers]  as  now,  conscious 
of  the  needs  of*  the  public,  expounded  the 
principles  of  the  law,  fitted  them  to  the  ex- 
igencies of  the  occasion,  and  imposed  a  de- 
gree of  liability  unknown  to  other  contract 
relations,  but  required  for  the  safety  and 
protection  of  the  public." 

It  is  also  true  that  the  sender  may  sue 
the  company  In  tort  as  well  as  in  contract,  in 
the  case  of  an  altered  message.  Mr.  Gooley 
says:  "In  many  cases  an  action  as  for  a 
tort  or  an  action  as  for  a  breach  of  contract 
may  be  brought  by  the  same  party,  on  the 
same  state  of  facts."  Oooley,  Torts,  pp.  108, 
104.  So  Mr.  Blgelow  says:  "The  fact  that  a 
contract  existed,  and  was  broken  at  the 
same  time  and  by  the  same  act  or  omission 
by  which  the  plaintiff's  cause  of  action  arose, 
is  only  one  of  the  accidents  of  the  situation. 
The  defendant  owed,  in  respect  of  the  same 
thing,  two  distinct  duties;  one  of  a  special 
character  to  the  party  with  whom  he  con- 
tracted, and  one  of  a  general  character  to 
others.  •  *  *  The  duty,  therefore,  does 
not  grow  out  of  the  contract,  but  exists  be- 
fore, and  Independently  of  it"  Again:  "What 
does  it  mean  when  It  is  said  that  even  this 
contracted  [appellant  here  answering  to  the 
contracted]  may  sue  In  tort  or  in  contract  for 
his  damages?  Certainly  nothing,  unless  the 
original  duty,  which  the  defendant  before  the 
contract  owed  to  all  alike,  still  survives,  even 
towards  his  contractee."  And  without  pro- 
longing this  opinion  on  this  point,  it  is  suffi- 
cient to  refer  to  Blgelow,  Torts,  pp.  686,  687, 
614,  and  to  the  elaborate  discussion  in  Rich 
Railroad  Co.,  87  N.  Y.  382.  But,  whether 
looked  at  in  the  light  of  contract  or  of  tort, 
plaintiffs  case  comes  Inevitably  to  this:  That 
plaintiff,  at  a  time  when  he  knew  fully  of^ 
the  mistake  in  the  telegram,  and  when  he 
could  have  delivered  or  refused  to  deliver  the 
cotton,  and  when,  the  minds  of  plaintiff  and 
of  Appleton,  Dickson  &  Co.  never  having  met, 
and  there  being,  as  to  this  sale,  no  contract 
made  between  them,  plaintiff  was,  therefore, 
under  no  legal  liability  to  deliver  the  cotton, 
nevertheless,  acting  on  the  "sentiment"  that 
be  would  himself  protect  his  agent  (already 
fully  protected  by  the  liability  in  tort  of  the 
company  to  such  agent),  and  maintain  his 
business  credit,  did  deliver  the  cotton  any- 
how, and,  having  done  so,  now  seeks  to  hold 
the  company,— can  the  action  be  maintained? 
The  only  case  holding  that  the  action  can  be 
maintained,  so  far  as  our  research  has  gone, 
Is  Telegraph  Co.  v.  Shorter,  71  Ga.  767,  768. 
The  facts  in  this  case  are  Identical  with 
those  in  Pepper  v.  Telegraph  Co.,  supra, 
where  the  court,  after  an  elaborate  review  of 
the  American  authorities,  say:  "As  already 
stated,  Mr.  Gray  not  only  shows  that  upon 
principle  the  English  holding  is  correct,  but, 
while  listing  the  cases  above  cited,  as  In- 
dicating a  contrary  view,  states  that  most  of 
them  are  dicta.  There  is  but  one  case  re- 


ferred to  by  him .  which  directly  adjudges 
that  the  sender  of  a  telegram  Is  bound  to  the 
receiver  by  the  terms  of  the  message  as  neg- 
ligently altered  by  the  company.  That  Is  the 
case  of  Telegraph  Co.  v.  Shotter,  71  Ga.  760. 
With  great  respect  for  the  high  character  of 
that  learned  tribunal,  we  cannot  approve  the 
line  of  reasoning  pursued,  nor  the  conclusion 
reached.  The  learned  judge  places  his  con- 
clusion in  part  on  the  fact  that  in  England 
the  government  has  charge  of  the  telegraph 
lines,  and  upon  the  idea  that  a  merchant  or 
business  man  would  lose  all  credit  and  com- 
mercial standing  were  he  to  refuse  to  make 
good  to  his  correspondent  the  contract  con- 
tained in  his  message  as  delivered.  We  can- 
not see  how  the  fact  of  governmental  charge 
of  the  telegraphic  system  can  make  any  dif- 
ference, for  in  this  country  the  sender  is  as 
Impotent  to  control  and  direct  the  movements 
and  conduct  of  the  telegraph  company  as  If  - 
it  were  under' the  government.  Nor  can  we 
see  how  the  commercial  standing  of  the  send- 
er who  remits  his  correspondent  to  his  re- 
course on  the  telegraph  company  for  such 
Injury  as  may  result  from  the  erroneous  mes-j  . 
sage  can  be  affected."  So  the  case  of  Har- 
rison &  Co.  v.  Telegraph  Co.,  10  Am.  &  Eng. 
Corp.  Gas.  600,  is  a  case  directly  in  point, 
and  stronger  in  Its  facts  for  plaintiff  than 
this  case.  There/plaintiffs,  in  Texas,  wired  \ 
Latham,  Alexander  &  Co.,  in  New  York,  to 
purchase  100  bales  of  cotton.  As  delivered, 
the  telegram  directed  them  to  sell  100  bales. 
Latham,  Alexander  &  Co.  sold,  without  plain- 
tiffs knowing  anything  of  the  error,  and  a 
loss  resulted  of  $129.50,  which  later,  on  settle-  # 
ment  with  Latham,  Alexander  &  Co.,  plain-  ^ 
tiffs  paid,  claiming  they  were  compelled  to 
pay.  The  court  say:  "The  mistake  which 
occasioned  the  loss  was  a  mistake  of  the  tel- 
egraph company,  and  not  of  the  plaintiffs, 
and  they  (plaintiffs)  were  not  bound  to  pay, 
or  make  good  said  loss  to  Latham,  Alexander 
&  Co.;  and,  if  they  made  such  payment, 
were  not  responsible  or  liable  therefor.  They 
could  not  hold  the  company  liable  over  to 
them  ,  for  repayment"  This,  too,  In  a  case 
where  the  loss  had  been  sustained  without" 
knowledge  on  plaintiff's  part  of  the  error. 
To  the  same  effect  are  H^enkel  v.  Pape,  Allen, 
TeL  Cas.  667,  and  Verdin  v.  Robertson,  Id.^_] 
mi.  At  Is  not  necessary  to  go  so  far,  and 
we  Express  no  opinion  as  to  what  would  be 
the  law  had  plaintiff  here  not  known,  before 
he  acted,  all  about  the  mistake.  In  Pepper's 
Case  and  Shotter's  Case  the  goods  had  been 
shipped  to  the  place  of  residence  of  the 
sendee,  and  loss  to  some  extent  was  inevitable 
to  the  sendee.  As  held  In  Pepper's  Case,  It 
was  the  plaintiffs  duty,  in  view  of  all  the 
circumstances,  to  make  the  loss  as  small  as 
possible,  and  that  he  could  then  recover  for 
such  loss,  as  being  himself  to  that  extent— a 
loss  thus  legally  sustained— the  Injured  party. 
Mr.  Gray  correctly  remarks  (Common.  TeL 
p.  186,  note  11)  that  Shotter's  Case  put  the 
liability  upon  a  "moral,  and  not  a  legal, 
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ground."  Here  appellant  had  shipped  no 
goods,  had  Incurred  no  legal  liability,  had 
merely  to  refuse  to  comply  with  the  terms  of 
a  contract  he  had  never  made,  and  remit 
Appleton,  Dickson  &  Go.  to  their  adequate 
remedy  against  the  company.  His  payment 
was  voluntary  and  gratuitous,  and  cannot,  on 
any  sound  or  just  principle,  create  for  him  a 
cause  of  action  where  none  existed  prior  to 
such  voluntary  payment.  The  declaration  in 
this  case  recognizes  the  fact  that  plaintiff 
would  have  to  be  legally  bound  to  Appleton, 
Dickson  &  Co.,  and  alleges  that  plaintiff  was 
so  bound.  Appellant,  In  his  testimony,  says: 
"There  was  no  agreement  that  they  (Apple- 
ton,  Dickson  A  Co.)  could  or  could  not  en- 
force a  contract  with  us  to  deliver  cotton 
where  there  was  a  mistake  in  a  telegram. 
That  is  a  mere  business  obligation,  and  we 
had  to  fulfill  or  lose  our  credit  It  was  a 
moral  sentiment  It  was  to  our  interest  to 
do  it"  Under  the  view  we  have  taken,  It 
becomes  unnecessary  to  consider  the  stipula- 
tions In  the  telegram,  nor  section  195  of  the 
constitution.  The  judgment  is  affirmed. 

COOPER,  0.  J.,  dissents. 


BAUM  v.  LYNN. 

(Supreme  Court  of  Mississippi.   April  8,  1895.) 

Parol  Evidbncb  to  Vakt  Considekation  for 
Deed— Guardian's  Bond— Eftect  ov  Seo- 
osd  Bonn— Appeal— Review. 

1.  Where  a  deed  recited  that  whereas  the 
grantee's  guardian  had  loaned  his  ward's  mon- 
ey to  the  grantor,  the  latter,  in  consideration 
of  her  release  from  liability  for  snch  loans,  did 
thereby  convey,  etc.,  parol  evidence  is  inadmis- 
sible to  prove  that  in  addition  to  the  release  of 
the  grantor,  snch  deed  was  made  and  accepted  in 
discbarge  of  the  guardian's  liability  also. 

2.  A  bond  given  by  a  guardian  on  his  ap- 
pointment is  not  discharged  by  a  second  bond  re- 
quired of  him  on  the  augmentation  of  his  ward's 
estate  by  a  new  inheritance. 

3.  The  appellant  cannot  assign  as  error  mat- 
ters which  only  affect  other  defendants,  who  re- 
fused to  join  in  the  appeal. 

Appeal  from  chancery  court,  Warren  coun- 
ty; Claude  Pintard,  Chancellor. 

Bill  by  Mary  Grace  Devine  Lynn  against 
the  executrix  of  John  A.  Klein  and  others. 
From  a  decree  for  plaintiff,  defendant  Ellen 
Baum,  executrix  of  J.  P.  Baum,  appeals.  Af- 
firmed. 

M.  Marshall,  for  appellant  '  L.  W.  Ma- 
gruder,  for  appellee. 

COOPER,  0.  J.  In  May,  1873,  John  A. 
Klein  was  appointed  guardian  to  the  appellee 
by  the  chancery  court  of  Warren  county,  and 
gave  bond  as  guardian  in  the  penalty  of  $2,000, 
with  George  M.  Klein  and  J.  F.  Baum,  appel- 
lant's testator,  as  sureties.  In  May,  1874,  the  ap- 
pellee became  entitled  to  receive  In  distribu- 
tion from  the  estate  of  a  relative  another 
considerable  sum  of  money,  and  the  chancel- 
lor required  the  guardian  to  execute  an  addi- 


tional bond  in  the  penalty  of  $6,100,  which 
he  did,  with  the  said  George  M.  Klein  and 
one  D.  W.  Floweree,  now  deceased,  as  sure- 
ties. The  guardian,  John  M.  Klein,  died  with- 
out having  made  a  final  account  as  guardian, 
and  the  appellee  exhibited  her  bill  in  the 
chancery  court  of  Warren  county  against  the 
executrix  of  the  guardian,  and  against  George 
M.  Klein,  the  surviving  surety,  and  the  per- 
sonal representatives  of  the  deceased  sureties. 
The  prayer  is  that  the  executrix  of  the  guard- 
ian be  required  to  render  his  final  account 
as  guardian,  and  that  a  decree  be  rendered 
against  her  therefor,  and  that  decrees  be 
made  against  George  M.  Klein,  the  surviving 
surety,  and  against  the  representatives  of  the 
deceased  sureties,  according  to  their  liability. 
Upon  final  hearing  the  court  found  the  guard- 
ian to  be  indebted  to  bis  ward  in  the  sum 
of  $6,247.80,  for  which  a  decree  was  entered 
against  his  representatives ;  and  decrees  were 
made  against  George  M.  Klein  and  Ellen 
Baum,  executrix  of  J.  F.  Baum,  for  $2,000, 
the  penalty  of  the  bond  on  which  they  were 
sureties,  and  against  George  M.  Klein  and 
L.  M.  Lowenburg,  administrator  of  the  estate 
of  D.  W.  Floweree,  for  $6,100,  the  penalty  of 
the  bond  on  which  they  were  sureties.  From 
this  decree  Mrs.  Baum  alone  appeals,  and 
assigns  error. 

The  objection  most  strenuously  urged  to 
the  decree  rests  upon  the  following  facts, 
proved  or  offered  to  be  proved  by  appellant: 
The  guardian  had  loaned  a  part  of  his  ward's 
money  to  Mrs.  Mary  Irving.  In  June,  1884, 
the  guardian  be(ng  then  dead,  and  his  estate 
hopelessly  insolvent  the  appellee,  who  then 
resided  in  the  state  of  Texas,  came  to  this 
state  to  look  after  the  estate.  On  the  16th 
of  June,  Mrs.  Irving  made  to  her  a  convey- 
ance In  the  following  language:  "This  in- 
denture, made  and  entered  into  this  day,  the 
16th  of  June,  1884,  by  and  between  Mary 
Irving,  of  the  city  of  Vicksburg,  county  of 
Warren,  and  state  of  Mississippi,  party  of  the 
first  part,  sod  Mary  Grace  Lynn,  of  the  state 
of  Texas,  party  of  the  second  part,  wit 
nesseth:  That  whereas,  John  A.  Klein,  late  of 
said  city  of  Vicksburg,  did,  on  or  about  the 
14th  day  of  February;  1874,  loan  the  said 
Mary  Irving  certain  moneys  then  in  his  hands 
as  guardian  of  the  said  Mary  Grace  Lynn, 
then  Mary  Grace  Devine,  and  whereas,  the 
said  Mary  Irving  now  desires  to  settle  in  full 
any  balance  that  may  be  due  by  her:  Now. 
therefore,  for  and  in  consideration  of  the 
premises,  and  the  consideration  of  the  full 
acquittal,  discharge,  and  release  of  the  said 
Mary  Irving  from  any  and  all  liability  to  the 
said  John  A.  Klein  as  guardian,  or  the  said 
Mary  Grace  Lynn  for  and  on  account  of  said 
loans,  and  the  further  consideration  of  ten 
dollars  in  hand  paid,  the  receipt  of  which  is 
hereby  acknowledged,  the  said  party  of  the  first 
part  does  hereby  convey  and  warrant  to  the 
party  of  the  second  part,  her  heirs  and  assigns, 
in  fee  simple,  the  following  described  real  es- 
tate In  the  said  city  of  Vicksburg,"— describing; 
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the  property,  and  concluding  with  the  usual 
habendum.  The  appellant  took  the  deposition 
of  Mr.  Irving,  who  was  the  husband  of  the 
grantor,  she  being  now  dead,  and  that  of 
<Jeorge  M.  Klein,  and  of  Mr.  Smith,  the  at- 
torney who  prepared  the  conveyance,  all  of 
whom  testified  that  the  conveyance  was  made 
by  Mrs.  Irving,  and  accepted  by  Mrs.  Lynn,  In 
full  satisfaction  and  settlement,  not  only  of 
the  debt  due  by  Mrs.  Irving  to  Klein  as  guard- 
ian, but  also  in  discharge  and  settlement  of  lia- 
bility on  the  part  of  the  guardian  to  his  ward, 
which  liability  Mrs.  Lynn  agreed  to  discharge 
and  release  as  a  part  of  the  consideration  for 
the  conveyance.  The  complainant  moved  to 
suppress  these  depositions,  and  objected  to 
them  when  offered  In  evidence,  upon  the 
ground  that  it  was  Incompetent  to  vary  by 
parol  proof  the  written  contract  of  the  par- 
ties as  shown  by  the  deed.  It  does  not  appear 
that  the  chancellor  made  any  order  on  the 
motion  to  suppress,  or  ruled  upon  the  ob- 
jection interposed  to  the  evidence  when  of- 
fered. As  the  note  of  evidence,  however, 
shows  that  these  depositions  were  read  on 
the  Bearing,  we  assume  that  the  chancellor 
held  them  to  be  competent  In  opposition 
to  this  evidence  the  complainant  introduced 
her  own  testimony  and  that  of  her  husband, 
by  which  it  is  denied  that  the  conveyance 
was  accepted  in  discharge  of  any  other  obli- 
gation than  that  of  Mrs.  Irving  and  that  of 
the  guardian  for  the  amount  loaned  to  her. 
The  defendant  in  turn  objected  to  the  testi- 
mony of  the  complainant  on  the  ground  that 
she  was  not  a  competent  witness  In  a  suit 
against  the  estate  of  a  deceased  person  to 
establish  her  claim  resting  upon  a  transac- 
tion occurring  In  his  lifetime.  As  the  court 
below  did  not  rule  upon  these  objections, 
we  cannot  know  whether  It  disregarded  all 
the  testimony,  or,  considering  it,  thought  the 
fact  not  proved  that  Mrs.  Lynn  agreed  to 
accept  the  conveyance  In  discharge  and  sat- 
isfaction of  her  entire  demand  against  her 
guardian.  The  complainant  Is,  however,  en- 
titled to  the  decree  if,  upon  either  of  these 
reasons,  it  is  correct.  The  text-books  and 
decisions  abound  in  confused  and  confusing 
writing  upon  the  subject  of  the  admissibility 
of  parol  evidence  Introduced  for  the  purpose 
of  showing  the  consideration  of  written  con- 
tracts, or  of  proving  what  are  called  "collat- 
eral contracts,"  1.  e.  contracts  not  evidenced 
by  the  written  one,  but  which  constitute  the 
consideration^  upon  which  the  written  one 
in  turn  rests,  or  which  are  separate  and  dis- 
connected from  the  written  one,  not  covered 
by  nor  inconsistent  with  its  terms.  Mr. 
Stephen,  in  his  admirable  Digest  of  the  Law 
of  Evidence,  thus  formulates  the  rule  and  Its 
limitations:  "When  any  judgment  of  any 
court,  or  any  other  judicial  or  official  pro- 
ceeding, or  any  contract,  grant,  or  any  other 
disposition  of  property  has  been  reduced  to 
the  form  of  a  document,  or  series  of  docu- 
ments, no  evidence  may  be  given  of  said  judg- 
ment or  proceeding,  or  of  the  terms  of  such 


contract,  grant,  or  other  disposition  of  prop- 
erty, except  the  document  itself,  or  second- 
ary evidence  of  its  contents,  In  cases  in 
which  secondary  evidence  is  admissible. 
Nor  may  the  contents  of  any  such  document 
be  contradicted,  altered,  added  to,  or  varied 
by  oral  evidence,  provided  that  any  of  the 
following  matters  may  be  proved:  (1)  Fraud, 
intimidation,  Illegality,  want  of  due  execu- 
tion, want  of  capacity  in  any  of  the  contract- 
ing parties,  the  fact  that  It  is  wrongly  dated, 
want  or  failure  of  consideration,  or  mistake 
in  fact  or  law,  or  any  other  matter  which, 
If  proved,  would  produce  any  effect  upon 
the  validity  of  any  document  or  any  part  of 
it,  or  which  would  entitle  any  person  to  any 
Judgment,  decree,  or  order  relating  thereto: 
(2)  The  existence  of  any  separate  oral  agree- 
ment as  to  any  matter  on  which  a  document 
is  silent,  and  which  Is  not  Inconsistent  with 
its  terms,  If  from  the  circumstances  of  the 
case  the  court  infers  that  the  parties  did  not 
Intend  the  document  to  be  a  complete  and 
final  statement  of  the  whole  of  the  transac- 
tion between  them,"  etc  It  Is  evident  that 
the  proffered  testimony  for  the  defendant  Is 
competent,  If  at  all,  either  (1)  because  it  goes 
only  to  prove  what  was  the  real  consideration 
of  the  conveyance,  and  therefore  contradicts, 
not  the  contract,  but  a  mere  fact  recited  or 
admitted  in  the  writing;  or  (2)  because  it 
tended  to  prove  a  separate  oral  agreement 
within  the  limitation  expressed  In  clause  2 
of  the  proviso  as  quoted  from  Mr.  Stephen. 

In  Gully  v.  Grubbs,  1  J.  J.  Marsh.  387,  Judge 
Robertson  in  an  admirable  and  concise  manner 
states  the  true  principle  upon  which  is  based 
the  rule  of  permitting  oral  evidence  to  be  Intro- 
duced to  show  the  true  consideration  of  a  deed 
In  opposition  to  that  recited,  as  well  as  the  lim- 
itation of  the  rule.  In  2  Devi.  Deeds,  9  880,  this 
opinion  Is  given  at  length  as  containing  an  ac- 
curate statement  of  the  law.  The  writers  upon 
evidence  have  strangely  omitted  any  reference 
to  It  Somewhat  compressed.  Judge  Marshall's 
opinion  may  be  thus  stated:  Wherever,  In  a 
deed,  the  consideration,  or  an  admission  of  Its 
receipt  Is  stated  merely  as  a  fact  that  part  of 
the  deed  Is  viewed  as  a  receipt  would  be,  and 
the  statement  Is  subject  to  be  varied,  modified, 
and  explained;  but  if  the  stated  consideration 
Is  In  the  nature  of  a  contract— that  is,  if  by  it 
a  right  is  vested,  created,  or  extinguished,— the 
terms  of  the  contract  thereby  evidenced  may 
not  be  varied  by  parol  proof,  but  the  writing  Is 
its  own  sole  exponent  Judge  Robertson  Illus- 
trates his  own  views  by  noting  the  difference 
between  the  mere  statement  of  a  fact  (e.  g.  the 
admission  of  the  receipt  of  the  purchase  price) 
and  the  vesting,  creating,  or  extinguishing  a 
right  (e.  g.  by  the  execution  of  a  release),  in  the 
following  language:  "A  party  Is  estopped  by 
his  deed.  He  Is  not  to  be  permitted  to  con- 
tradict it  So  far  as  the  deed  Is  intended  to 
pass  a  right  or  to  be  the  exclusive  evidence  of 
a  contract  it  concludes  the  parties  to  It  But 
the  principle  goes  no  further.  A  deed  is  not 
conclusive  evidence  of  everything  it  may  con- 
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tain.  For  Instance,  It  Is  not  the  only  evidence 
of  the  date  of  Its  execution,  nor  is  Its  omission 
of  a  consideration  conclusive  evidence  that 
none  passed,  nor  is  its  acknowledgment  of  a 
particular  consideration  an  objection  to  other 
proof  of  other  and  consistent  considerations; 
and,  by  analogy,  the  acknowledgment  in  a  deed 
is  not  conclusive  of  the  fact  This  is  but  a 
fact,  and  testing  it  by  the  rationality  of  the 
rule  we  have  laid  down,  It  may  be  explained  or 
contradicted.  It  does  not  necessarily  and  un- 
deniably prove  the  fact.  It  creates  no  right; 
It  extinguishes  none.  A.  release  cannot  be  con- 
tradicted or  explained  by  proof,  because  It  ex- 
tinguishes a  pre-existing  right  But  no  receipt 
can  have  the  effect  of  destroying  per  se  any 
subsisting  right  It  is  only  evidence  of  a  fact 
The  payment  of  the  money  discharges  or  ex- 
tinguishes the  debt  A  receipt  for  the  payment 
does  not  pay  the  debt  It  is  only  evidence 
that  it  has  been  paid.  Not  so  of  a  written  re- 
lease. It  is  not  only  evidence  of  the  extinguish- 
ment, but  is  the  extinguishment  itself."  The 
deed  now  under  examination  contains,  as  Is 
clearly  to  be  seen,  no  mere  recital  of  a  consid- 
eration paid  or  to  be  paid.  Its  recital  Is  only 
of  the  facts  necessary  to  be  stated  to  Intel- 
ligently apply  the  contract  of  the  parties  to  the 
subject-matter.  Having  set  out  the  relation- 
ship of  debtor  and  creditor,  and  the  history 
of  the  transaction  from  which  it  arose,  the 
deed  then  proceeds  to  state  what  the  parties 
agreed,  contracted,  and  did  in  reference  to  the 
dissolution  of  the  relationship.  Mrs.  Irving  did 
something.  She  conveyed  the  land  to  Mrs. 
Lynn.  Mrs.  Lynn  did  something.  She  releas- 
ed the  debt  to  Mrs.  Irving.  One  transferred  a 
right;  the  other  released  a  right  If  it  be  said 
that  the  release  was  a  mere  recited  considera- 
tion for  the  conveyance,  It  may  with  equal  ac- 
curacy be  replied  that  the  conveyance  was  a 
mere  recited  consideration  for  the  release;  and 
therefore,  If  one  of  the  terms  of  the  contract 
may  be  varied  by  parol,  because  It  is  a  consid- 
eration, so  also  may  the  other  for  the  same  rea- 
son, and  by  this  process  a  solemn  and  executed 
written  contract  would  be  totally  eaten  away. 
The  true  rule  is  that  a  consideration  recited  to 
have  been  paid  or  contracted  for  may  be  varied 
by  parol,  while  the  terms  of  a  contract  may  not 
be,  though  the  contract  they  disclose  may  be 
the  consideration  on  which  the  act  or  obligation 
of  the  other  party  rests.  When  the  stipulation 
as  to  consideration  becomes  contractual,  it  like 
any  other  written  contract  is  the  exclusive 
evidence,  and  cannot  be  varied  by  parol.  Hub- 
bard v.  Marshall,  50  Wis.  322,  6  N.  W.  407; 
Van  Wy  v.  Clarke.  50  Ind.  259. 

The  testimony  was  not  admissible  for  the 
purpose  of  proving  a  separate  oral  agreement 
as  to  which  the  writing  was  silent  In  the 
multitude  of  cases  in  which  the  question  of  the 
admissibility  of  extrinsic  evidence  to  prove  a 
separate  oral  agreement  made  before  or  con- 
temporaneously with  a  written  contract  Is  de- 
termined, decisions  may  be  found  which  would 
warrant  the  introduction  of  the  evidence  offer- 
ed by  the  defendant;  but  such  decisions,  we 


think,  rest  upon  a  misapplication  of  legal  prin- 
ciples to  the  facts  of  the  particular  transac- 
tion. A  very  full  collection  of  the  authorities, 
accurately  grouped,  may  be  found  In  the  note 
to  Ferguson  v.  Rafferty,  6  Lawy.  Rep.  Ann. 
33  (Pa.  Sup.;  18  Ati.  484).  We  refer  to  only  a 
few,  which  will  Illustrate  the  principle  we  are 
considering.  Before  referring  to  these  cases. 
It  is  well  to  note  that  the  rule  excluding  ex- 
trinsic evidence  Is  "directed  only  against  the 
admission  of  any  other  evidence  of  the  lan- 
guage employed  by  the  parties  in  making  the 
contract  than  that  which  is  furnished  by  the 
writing  itself."  1  Greenl.  Ev.  |  277.  In  Llnd- 
ley  v.  Lacey,  17  C.  B.  (N.  S.)  578,  there  was  a 
written  sale  of  the  fixtures,  furniture,  and  good 
will  of  a  business.  The  seller  was  Indebted  to 
one  Chase,  who  had  entered  an  action  against 
him.  The  written  contract  contained  a  clause 
authorising  Lacey,  the  buyer,  "to  settle  the 
case  of  Chase  v.  Llndley."  The  plaintiff  was 
permitted  to  prove  that  there  was  a  distinct 
and  separate  promise  by  Lacey,  In  considera- 
tion of  the  plaintiff's  signing  the  agreement 
that  he,  the  defendant  would  pay  the  debt  to 
Chase;  the  court  saying  that  this  was  a  dis- 
tinct collateral  agreement,  not  Inconsistent  with 
the  written  contract,  and  In  fact  constituting 
the  consideration  or  condition  on  which  LJndley 
executed  the  written  agreement  In  Ayer  v. 
Manufacturing  Co.,  147  Mass.  40,  16  N.  E. 
754,  a  written  order  for  goods,  signed  by  the 
lawyer  only,  set  forth  the  kind  of  goods,  and 
the  price,  and  contained  stipulations  for  re- 
bates. It  was  held  that  the  writing  was  not 
Intended  to  set  forth  the  whole  contract  of  the 
parties,  and  that  evidence  might  be  given  of  a 
parol  contemporaneous  contract  by  the  seller 
to  advertise  the  goods  as  inducing  cause  of  the 
purchase.  To  the  same  effect  are  Booney  v. 
Morrill,  57  Me.  368;  Morgan  v.  Griffith,  L.  R. 
6  Exch.  70;  Manufacturing  Co.  v.  Forsyth,  108 
Ind.  334,  9  N.  E.  372;  Basshor  v.  Forbes,  36 
Md.  154;  Welz  v.  Rhodlus,  87  Ind.  1.  In  some 
cases  evidence  of  a  parol  contemporaneous 
agreement  has  been  permitted  to  be  proved, 
even  though  Its  effect  was  to  vary,  change,  or 
reform  the  written  agreement  In  Ersklne  v. 
Adeane,  8  Ch.  App.  756,  the  landlord  executed 
a  written  lease,  In  which  he  reserved  the  right 
to  keep  game  on  the  leased  land.  The  tenant 
was  permitted  to  recover  damages  for  breach 
of  contemporaneous  oral  agreement  on  the  part 
of  the  landlord  to  kill  some  of  the  game.  But 
In  such  cases  It  Is  said  the  oral  agreement 
must  be  clearly  and  Indisputably  and  precisely 
established.  Thomas  v.  Loose,  114  Pa.  St  35, 
6  Ati.  326;  Cullmans  v.  Lindsay,  114  Pa.  St 
166,  6  Ati.  332.  This  seems  to  be  upon  the 
principle  of  reforming  the  written  agreement 
and  it  may  be  doubted  whether  the  evidence 
would  be  competent  at  law,  In  those  jurisdic- 
tions in  which  legal  and  equitable  proceedings 
are  yet  distinct  But  If  the  parties  have  re- 
duced their  contract  to  writing  in  all  Its  parts, 
it  is  not  competent  to  add  to  its  terms  by  ex- 
trinsic evidence;  and  the  presumption  is  that 
a  formal  written  contract  was  intended  by  the 
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parties,  nothing  to  the  contrary  appearing  on 
Its  face,  to  contain  their  whole  agreement.  In 
Langdon  v.  Langdon,  4  Gray,  186,  one  Goode- 
now  received  the  note  sned  on  from  the  payee 
thereof  and  executed  the  following  writing: 
"Received  a  note  [describing  It],  for  which  I 
am  to  collect  and  account  to  the  said  payee  for 
the  sum  of  $110.00  when  the  note  la  collected, 
or  return  said  note  back  to  said  payee  if  I 
choose."  After  notice  that  the  note  was  held 
by  Goodenow,  the  maker  paid  the  same  to  the 
payee.  Goodenow  sued  on  the  note  In  the  name 
of  the  payee  for  his  use,  and  on  the  trial  offer- 
ed parol  evidence  of  conversations  had  be- 
tween the  payee  and  himself,  tending  to  ex- 
plain and  qualify  the  writing,  and  to  show 
what  the  parties  intended  thereby.  The  court 
held  the  evidence  incompetent,  saying:  "This 
paper,  though  called  a  'receipt,'  and  beginning 
with  the  word  'received,'  is  not  a  receipt  for 
money  within  the  rule  allowing  a  receipt  to  be 
controlled  or  explained  by  parol  evidence.  It 
was  a  written  Instrument,  stating  the  terms 
on  which  the  possession  of  the  note  was  In- 
trusted to  Goodenow."  Parker  v.  Morrill,  08 
N.  C.  232,  3  S.  E.  511,  presented  circumstances 
much  like  those  of  the  present  case.  In  that 
case,  on  a  settlement  between  a  court  ward 
and  her  guardian,  a  release  was  executed  in 
consideration  that  the  guardian  should  invest  a 
certain  sum— agreed  to  be  the  balance  due  by 
him— in  lands  in  his  own  name  as  trustee  for 
the  separate  use  of  the  ward.  This  the  guard- 
ian did.  After  his  death  the  ward  brought  an 
action  to  recover  a  balance  claimed  to  be  due 
in  addition  to  the  sum  named  In  the  release. 
The  plaintiff  alleged  that  the  guardian  in  truth 
had  in  lands  at  the  time  of  the  release  $2,500 
belonging  to  ber,  but  represented  that  he  only 
had  about  $1,500;  that  upon  the  guardian's 
agreement  to  invest  this  sum  for  the  plaintiff, 
as  stated  In  the  written  agreement,  and  that 
he  would  by  his  last  will  settle  other  property 
upon  her,  the  plaintiff  agreed  to  release  him; 
and  that  he  had  died,  not  having  made  the  pro- 
vision In  his  will  as  stipulated.  Evidence  of 
the  agreement  to  make  provision  by  will  for 
the  plaintiff  was  excluded,  the  court  saying: 
"When  the  parties  to  a  contract  In  writing  thus 
refer  In  It  to  matters  constituent  of  It,  It  must 
be  taken  that  the  whole  of  the  material  parts 
of  such  matters  are  mentioned,  nothing  to  the 
contrary  appearing;  and  parol  evidence  will 
not  be  received  to  contradict,  add  to,  take 
from,  or  modify  what  the  parties  have  thus 
put  in  writing."  The  subject  is  fully  discussed 
with  great  clearness  by  Judge  Finch,  in  Elgh- 
mie  v.  Taylor.  88  N.  Y.  288.  The  recitals  of 
the  conveyance  now  under  consideration  show 
very  clearly  that  the  minds  of  the  parties  were 
directed  to  the  precise  matter  to  which  their 
negotiations  referred.  It  was  a  settlement  of  a 
sum  due  by  Mrs.  Irving  that  was  in  view,  and 
the  language  of  the  writing,  while  consisting 
perfectly  with  their  understanding,  when  ap- 
plied to  this  matter,  is  incapable  of  being  so 
enlarged  as  to  include  the  release  of  the  gen- 
eral liability  of  the  guardian,  without  import- 


ing a  new  element  into  the  contract  No  more 
precise  and  accurate  statement  of  the  rule  has 
been  made  than  that  contained  In  the  opinion 
of  Judge  Campbell  in  Cocke  v.  Blackbourn,  58 
Miss.  537,  that:  "Where  parties  embody  their 
mutual  agreements  in  a  formal  written  instru- 
ment, It  must  be  taken  as  containing  all  they 
then  desired  to  preserve  the  evidence  of;  and 
that  it  is  not  competent  afterwards,  in  a  trial 
at  law,  to  add  to  or  subtract  anything  from  it, 
by  parol  evidence  of  something  which  It  should 
have  contained  or  omitted."  While  the  present 
proceeding  is  in  chancery,  the  pleadings  do  not 
seek  a  reformation  of  the  instrument,  nor  sug- 
gest any  circumstances  that  would  entitle  the 
defendant  to  that  relief.  The  same  rule  Is, 
therefore,  applicable  as  would  be  In  a  legal  ac- 
tion. The  appellant's  contention  that  the  rule 
excluding  oral  evidence  to  vary  the  terms  of 
the  contract  cannot  be  applied  here  because 
her  testator  was  not  a  party  to  the  contract, 
is  answered  by  the  fact  that  the  claim  she  as- 
serts is  under  the  contract  If  appellant  Is  a 
stranger  to  the  contract,  while  she  is  not  bound, 
she  can  take  nothing  by  it  If  she  claims  un- 
der the  contract  she  must  take  under  and  ac- 
cording to  its  terms.  The  first  guardian's  bond 
was  not  discharged  by  the  second  one,  direct- 
ed to  be  given  when  the  ward's  estate  was 
augmented  by  a  new  Inheritance.  McWilliams 
v.  Norfleet,  60  Miss.  987.  The  appellant  cannot 
assign  for  errors  matters  which  affect  other  de- 
fendants who  refuse  to  joint  in  the  appeal. 
Code,  §  4378.  We  find  no  error  in  the  decree, 
and  it  is  affirmed. 


BROWN  v.  STATE. 
(Supreme  Court  of  Mississippi  May  18,  1886.) 

Bubglart —  Indictment— 'Sorplosaqb— Testi- 
mony or  Accomplice — Instructions. 

1.  In  an  indictment  for  burglary,  allegations 
as  to  the  ownership  of  the  goods  stolen  from  the 
building  may  be  treated  as  surplusage,  and  there- 
fore the  failure  to  prove  such  ownership  as  al- 
leged is  not  ground  for  reversal. 

2.  Where  the  court  is  requested  to  instruct 
that  the  jury  should  receive  the  testimony  of  an 
accomplice  with  great  caution,  and  might  disbe- 
lieve it  altogether,  it  is  not  error  to  add  "if 
they  have  a  reasonable  doubt  of  its  truth." 

Appeal  from  circuit  court,  Hinds  county; 
J.  B.  Chrisman,  Judge. 

Bennle  Brown  was  convicted  of  burglary, 
and  appeals.  Affirmed. 

Appellant  was  convicted  of  burglary.  The 
Indictment  charged  that  Bennle  Brown  unlaw- 
fully, willfully,  feloniously,  and  burglariously 
broke  and  entered  In  the  nighttime  a  store- 
house of  Mrs.  M.  O'Leary,  with  Intent  to  steal 
therein,  and  did  then  and  there  unlawfully, 
willfully,  feloniously,  and  burglariously  take, 
steal,  and  carry  away  goods,  wares,  and  mer- 
chandise, the  articles  of  which  are  to  the 
grand  jurors  unknown,  and  of  the  value  of 
$000,  and  the  personal  property  of  J.  A.  and 
J.  J.  Jones,  In  said  store  then  and  there  be- 
ing, etc  The  evidence  as  to  the  ownership 
of  the  goods  was  that  the  property  belonged 
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to  Jones  Bros.,  a  mercantile  firm.  It  la  as- 
signed for  error  that  the  averment  of  the  in- 
dictment as  to  the  ownership  of  the  goods  was 
not  proved. 

An  accomplice  testified  on  the  trial  against 
appellant,  and  the  defense  asked  the  court  to 
Instruct  the  Jury  that  they  should  receive  such 
testimony  with  great  caution,  and  might  dis- 
believe It  altogether.  This  Instruction  was 
modified  by  the  court  by.  adding  the  words  "If 
they  have  a  reasonable  doubt  of  its  truth." 
This  is  assigned  for  error. 

Williamson  &  Potter,  for  appellant  Frank 
Johnston,  Atty.  Gen.,  for  the  State. 

COOPER,  O.  J.  The  indictment  might  well 
have  been  treated  as  competent  by  the  aver- 
ment that  the  burglarious  entry  was  made  by 
the  defendant  for  the  purpose  of  stealing  with* 
in  the  building.  The  averment  that,  having 
broken  and  entered,  the  appellant  then  stole 
the  goods  of  J.  A.  and  J.  J.  Jones,  may  be 
treated  as  surplusage,  the  principal  offense  be- 
ing proved.  1  Blah.  Or.  Proc.  89  434-440, 1082. 

The  modification  of  the  instruction  asked  by 
the  appellant,  touching  the  testimony  of  the 
accomplice,  cannot  be  assigned  for  error. 
Cheatham  v.  State,  7  South.  204. 

Affirmed. 

J.  A.  P.  CAMPBELL,  Special  Judge,  pre- 
sided In  place  of  WOOD8,  J.,  absent,  sick. 


ZINGERLING  v.  HENDERSON. 

(Supreme  Court  of  Mississippi.   May  20,  1886.) 

Tax  Titlb—  Faluns  to  Pilb  List— Limitation 
or  Action. 

1.  Failure  to  make  and  file  the  list  of  lands 
struck  off  to  the  state  for  taxes,  as  required  by 
Code  1802,  9  8815,  inyalidates  the  sale. 

2.  Code  1871,  §  1700,  requiring  suits  to  in- 
validate tax  titles  to  be  brought  within  three 
years  after  the  lands  are  sold  for  taxes,  does  not 
Apply  where  no  title  was  derived  from  the  sale. 

Appeal  from  chancery  court,  Hancock 
county;  W.  T.  Houston,  Chancellor. 

Bill  by  J.  L.  Henderson  against  John  Zin- 
gerling  to  set  aside  a  tax  deed.  From  a  de- 
cree for  complainant,  respondent  appeals. 
Affirmed. 

Appellee  filed  the  bill  in  this  case  in  the 
chancery  court  of  Hancock  county  against 
appellant,  seeking  to  have  the  tax  sale  and 
deeds  thereunder,  through  which  appellant 
claims  title  to  certain  lands  In  Hancock 
county,  declared  void  and  canceled  as  clouds 
upon  his  title.  The  material  averments  of 
the  bill,  after  deraignment  of  title,  are  that 
Zingerling  claims  title  through  a  void  sale 
to  the  state  on  the  8d  day  of  January,  1876, 
for  the  taxes  of  1876;  that  said  sale  was 
void,  because  there  was  not  made  or  filed 
In  the  office  of  the  chancery  clerk's  office  of 
Hancock  county  a  certified  list  of  the  lands 
so  sold  to  the  state.  Zingerling  in  his  an- 
swer admits  that  the  list  referred  to  was  not 
made  or  filed  In  the  chancery  clerk's  office. 


and  claims  that  this  defect  was  cured  in 
this  way:  Before  Zingerling  purchased  the 
land  from  Frierson,  the  purchaser  from  the 
state,  being  an  intimate  friend  of  Mrs.  Hyat 
(Henderson's  vendor),  he  went  to  her,  and 
told  her  of  the  tax  sales,  and  of  his  Inten- 
tion of  purchasing  from  Frierson,  If  It  was 
agreeable  to  her.  She  then  advised  him  to 
buy  It,  and  told  him  that  she  did  not  want 
anything  further  to  do  with  it  The  an- 
swer further  set  up  that  Zingerling  and  those 
under  whom  he  claims  have  been  in  open 
possession  of  the  lands  since  January,  1876, 
and  have  paid  all  the  taxes  on  the  land 
since  that  tune  It  was  agreed  that  the  land 
was  wild  and  uncultivated,  unfenced,  and  not 
occupied  by  any  one.  On  final  hearing  it 
was  decreed  that  the  title  of  Zingerling  be 
set  aside  and  canceled,  and  no  provision  was 
made  for  refunding  the  taxes  paid  by  de- 
fendant. From  this  decree  Zingerling  ap- 
pealed, and  assigned  for  error  that  defend- 
ant was  not  reimbursed  for  the  taxes  paid 
by  him,  and  that  the  decree  was  contrary  to 
the  law  and  evidence. 

Johnston  &  Johnston,  for  appellant.  E.  J. 
Bowers,  for  appellee. 

COOPER,  O.  J.  It  Is  charged  by  the  bill 
and  admitted  by  the  answer  that  the  collect- 
or failed  to  make  any  list  of  the  lands  sold 
In  January,  1876,  for  the  taxes  of  1875.  This 
being  true,  there  was  no  completed  sale  for 
taxes,  for  the  list  Is  the  statutory  substitute 
for  a  deed,  and  by  It  the  title  Is  transferred 
to  the  state.  Mayson  v.  Banks,  50  Miss.  447; 
Ferrlll  v.  Dlckerson,  68  Miss.  210.  The  pro- 
vision of  section  1709  of  the  Code  of  1871, 
which  declares  that  "no  suit  shall  be  com- 
menced In  any  court  of  this  state,  to  Inval- 
idate any  tax  titles  to  lands  after  three 
years  from  the  time  said  land  was  sold  for 
taxes,"  has  no  application  In  the  state  of 
case  here  shown.  It  applies  only  when 
there  has  been  a  sale,  and  when  there  1b  a 
tax  title  of  some  character  executed  In  pur- 
suance of  such  sale.  Affirmed. 

J.  A.  P.  CAMPBELL,  Special  Judge,  pre- 
sided In  place  of  WOODS,  J.,  absent,  sick. 


BURNETT  v.  STATE. 

(Supreme  Court  of  Mississippi.   April  22,  1803.) 

Indictment — Vbxub — Intoxicating  Liquobs— 
Evidence  or  Balk. 

1.  Under  Ann.  Code,  5  1356,  providing  that 
an  indictment  shall  not  be  insufficient  for  want 
of  proper  or  perfect  venue,  an  affidavit  in  a  pros- 
ecution before  a  mayor,  charging  the  offense  to 
have  been  committed  in  a  certain  county  and  dis- 
trict, was  not  bad  for  failure  to  allege  that  it 
was  committed  within  the  corporate  limits,  par- 
ticularly as  no  objection  was  made  before  the 
jury  was  impaneled. 

2.  Objection  cannot  be  made  for  the  first 
tune  on  appeal  that  no  proof  of  venue  was  made. 

3.  On  a  trial  for  illegally  selling  liquors,  evi- 
dence that  defendant  paid  a  license  fee  to  the 
United  States,  and  kept  the  stamp  exposed  to 
view,  was  properly  admitted. 
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Appeal  from  circuit  court,  Choctaw  coun- 
ty; G.  H.  Campbell,  Judge. 

A.  C.  Burnett  was  convicted  of  Illegally 
selling  intoxicating  liquors,  and  appeals. 
Affirmed. 

W.  A.  Haden,  for  appellant  Frank  John- 
ston, Atty.  Gen.,  for  the  State. 

COOPER,  a  J.  An  affidavit  charging  the 
defendant  with  the  unlawful  sale  of  intoxi- 
cating liquors  was  made  before  the  mayor 
of  the  town  of  Ackennan.  The  offense  was 
alleged  to  have  been  committed  "in  district 
No.  5,  in  Choctaw  county,"  in  which  county 
Ackerman  is  situated.  On  the  trial  before 
the  mayor,  who  Is  ex  officio  a  justice  of  the 
peace,  the  appellant  was  convicted.  He  ap- 
pealed to  the  circuit  court,  and,  being  again 
convicted,  prosecutes  this  appeal. 

In  this  court  the  appellant  for  the  first 
time  makes  the  objections  (1)  that  the  affi- 
davit on  which  he  was  prosecuted  does  not 
lay  the  venue  of  the  offense  within  the  cor- 
porate limits  of  the  town  of  Ackerman;  (2) 
that  on  the  trial  no  proof  was  made  that  in 
fact  the  alleged  sale  was  within  said  cor- 
porate limits.  Under  the  law,  mayors  of  in- 
corporated towns,  not  having  elected  police 
justices,  are  ex  officio  justices  of  the  peace 
for  the  district  inclosed  within  the  corporate 
limits  (Code,  § 8001);  and  the  criminal  juris- 
diction of  the  justices  of  the  peace  is  con- 
fined to  the  limits  of  their  respective  dis- 
tricts, unless  there  be  no  justice  in  the  dis- 
trict in  which  the  offense  is  committed,  qual- 
ified to  try  the  accused,  in  which  event  any 
justice  of  the  peace  of  the  county  has  Juris- 
diction (Id.  f  2420).  If  the  defendant  had 
objected  in  the  circuit  court  to  the  sufficien- 
cy of  the  affidavit  on  which  he  was  being 
tried,  the  same  might  have  been  amended. 
Id.  |  86.  But  the  venue,  as  laid,  was  an 
imperfect  one,  for  It  may  be  that  the  place 
at  which  the  offense  was  committed  in  "dis- 
trict No.  5  in  Choctaw  county"  was  also 
within  the  corporate  limits  of  the  town  of 
Ackerman,  and  an  indictment  la  not  insuffi- 
cient "for  want  of  proper  or  a  perfect  ven- 
ue." Id.  f  1356;  Smith  v.  State,  58  Miss. 
867.  The  place  where  the  alleged  offense 
was  committed  was  not  of  the  essence  of  the 
offense,  for  a  sale  anywhere  In  the  county 
was  an  offense.  The  defendant  should, 
therefore,  have  made  objection  to  the  affi- 
davit before  the  jury  was  impaneled.  Code, 
I  1354. 

2.  The  fact  that  no  proof  of  venue  was 
made,  not  having  been  made  the  ground  of 
special  exception  In  the  court  below,  cannot 
now  be  assigned  for  error.  Code,  f  4370; 
Lea  v.  State,  64  Miss.  201, 1  South.  51;  Hunt 
v.  State,  61  Miss.  577.  The  court  properly 
admitted  evidence  of  the  fact  that  appellant 
had  paid  the  license  fee,  and  secured  the 
stamp  from  the  United  States,  authorizing 
him  to  sell  Intoxicating  liquors.  This  license 
was  of  no  value  to  the  defendant  unless  he 
v.l8so.no.l5— 28 


intended  to  do  the  acts  it  authorized,  and 
that  he  prepared  to  engage  in  retailing  liq- 
uor by  securing  the  stamp,  and  kept  it  ex- 
posed to  view  as  one  actually  engaged  in 
that  business  was  required  by  the  act  of 
congress  to  do,  is  strongly  suggestive  of  the 
fact  that  he  was  actually  selling  intoxicants. 
While  the  question  under  Investigation  was 
whether  the  appellant  was  guilty  of  making 
the  particular  sale  testified  to  by  the  state's 
witness,  the  strong  probative  force  of  the 
contested  evidence  made  it  relative  to  the 
issue  being  tried.  The  judgment  is  affirmed. 


SAFFOLD  et  al.  v.  HORNB  et  al. 

(Supreme  Court  of  Mississippi.    Feb.  18,  1895.) 

Witness  —  Competesot  of  Wife  —  Transaction 
with  Decedent— Deed—  Delivery  — 
SrFFiciKNcr  OF  Evidence. 

1.  Code  1892,  §  1739,  provides  that  a  husband 
and  wife  may  testify  for  each  other  "in  all  cases." 
Section  1740  provides  that  a  person  cannot  testi- 
fy "to  establish  his  own  claim"  against  the  es- 
tate of  a  deceased  person  which  originated  dur- 
ing the  life  of  decedent.  Held,  that  a  wife  is  a 
competent  witness  for  her  husband  in  establish- 
ing his  claim  against  a  decedent's  estate  arising 
ont  of  a  deed  to  him  from  decedent. 

2.  In  a  suit  for  partition  against  the  heirs  of 
a  decedent,  complainant  claiming  under  a  deed 
from  decedent,  where  complainant's  wife  testi- 
fied that  decedent  had  proposed  to  her  husband  to 
go  and  live  with  decedent,  a  question  as  to  what 
inducement  was  offered  by  decedent,  eliciting  the 
answer  that  he  stated  that  complainant  had  an 
interest  in  the  land,  and  ought  to  take  care  of  it, 
is  not  objectionable  as  leading. 

8.  On  an  issue  as  to  whether  complainants 
owned  an  interest  in  land  of  a  decedent,  testi- 
mony of  the  wife  of  one  of  the  complainants  that 
she  heard  decedent  state  that  his  property  was 
divided  into  three  parts,  and  that  two  parts  "be- 
longed to"  or  "would  belong  to"  complainants,  is 
admissible. 

4.  A  stipulation  that  "any  and  all  testimony 
taken"  in  another  case  involving  the  same  ques- 
tions could  be  used  should  not  be  construed  to 
mean  merely  that  testimony  taken  prior  to  the 
stipulation,  but  all  testimony  taken  in  such  case. 

5.  On  an  issue  as  to  the  delivery  of  a  deed 
from  decedent  to  complainants,  reciting  that  the 
consideration  was  services  performed,  there  was 
evidence  that  complainants  lived  with  decedent, 
and  worked  for  him,  and  that  decedent;  after  the 
execution  of  the  deed,  recognized  their  interest 
in  the  land  in  conversations  with  several  witness- 
es. Besides  decedent's  signature  and  seal,  the 
deed  contained  the  signatures  and  seals  of  com- 
plainants. Held,  that  the  presumption  of  de- 
livery arising  from  such  facts  was  not  overcome 
by  evidence  that  decedent  paid  taxes  on  the 
land,  and  sold  parts  thereof  as  his  own,  and  re- 
tained possession  of  the  deed  until  his  death. 

Appeal  from  chancery  court,  Harrison  coun- 
ty; W.  T.  Houston,  Chancellor. 

Bill  by  John  W.  Home  and  another  against 
William  Saffold  and  others  for  partition  of 
land.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Affirmed. 

On  June  29,  1892,  Home  and  Humphreys 
filed  their  bill  against  the  heirs  of  R.C.  Saffold, 
who  died  on  January  30,  1891,  intestate,  char- 
ging that  on  April  1,  1807,  he  conveyed  to 
each  of  them  a  one-third  interest  in  the  lands 
m  controversy,  by  deed  signed  by  him,  and 
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by  them  also;  and  that  he,  on  October  18, 
1874,  more  than  seven  years  after  its  execu- 
tion, acknowledged  it,  and  it  was  filed  for 
record  October  21,  1874,  three  days  after  its 
acknowledgment;  and  that  it  was  duly  re- 
corded the  next  day;  and  they  pray  parti- 
tion of  the  land.  Whether  or  not  this  deed 
was  delivered  is  the  main  feature  of  the 
case.  Saffold's  heirs  filed  an  answer  and 
cross  bill,  in  which  they  denied  the  delivery 
of  the  deed  by  him,  and  say  it  remained  in 
bis  possession  up  to  the  date  of  his  death, 
and  that  its  acknowledgment  and  filing  for 
record  occurred  by  Inadvertence  or  mistake, 
or  were  obtained  by  the  fraudulent  procure- 
ment of  Horne,  who  had  put  it  among  Saf- 
fold's papers,  and  he  had  acknowledged  it  in- 
advertently with  other  deeds  on  the  same 
day,  filed  for  record  at  the  same  time.  They 
say  that  Horne  and  Humphreys  never  set 
up  any  claim  until  after  Saffold's  death;  that 
Saffold  remained  in  possession  of  all  the 
lands  as  his  own,  cutting  timber,  receiving 
rents,  and  selling  some  parcels  of  them,  and 
all  of  them  continued  to  be  assessed  to  him, 
and  he  paid  all  the  taxes,  all  of  which  was 
within  the  knowledge  of  Horne  and  Humph- 
reys, who  made  no  protest  and  set  up  no 
claim.  They  Bay  the  deed  was  without  con- 
sideration, and  that  no  services  were  ever 
rendered  by  Horne  and  Humphreys  to  Saf- 
fold, as  recited  in  the  deed;  that  the  deed 
was  never  intended  to  pass  title,  but  was  up- 
on some  trust  known  only  to  the  parties  to 
it;  and  that  Horne  and  Humphreys  must 
show  what  the  trust  was,  and  must  show  its 
performance.  They  pray  cancellation  of  the 
deed  as  a  cloud  on  their  title.  Horne  and 
Humphreys  answered  the  cross  bill  under 
oath,  and  it  is  only  necessary  to  say  that 
their  answers  overthrew  the  cross  bill,  if  the 
case  stood  upon  the  cross  bill  and  answers. 
Testimony  was  taken  up  to  April  12,  1893, 
on  which  day  the  then  counsel  for  the  parties 
agreed  as  follows:  "That  any  and  all  the 
testimony  taken  in  the  case  of  J.  W.  Horne 
et  aL  vs.  W.  L.  Nugent  et  al.  may  be  used 
in  this  cause,"  subject  to  objections  as  to 
relevancy  and  competency.  A  deposition  of 
Hubbard  Crowfort  taken  after  this  agree- 
ment of  counsel,  dated  April  12,  1893,  was 
read  in  evidence,  over  the  objection  of  de- 
fendants, on  the  ground  that  the  agreement 
referred  only  to  the  testimony  then  already 
taken.  This  Is  a  question  for  consideration 
by  this  court.  Defendants  withdrew  their 
cross  bill,  but  the  court  a  qua  permitted  the 
answers  of  Horne  and  Humphreys  to  the 
cross  bill  to  be  read  in  evidence.  On  appeal 
the  court  reversed  this  action,  and  held  that 
the  answers  fell  with  the  cross  bill.  It  was 
*  agreed  as  fact  that  R.  C.  Saffold  wrote  the 
deed  and  signed  it  and  wrote  the  acknowl- 
edgment, all  with  his  own  hand,  and  that  the 
signatures  of  Horne  and  Humphreys  were 
genuine.  The  certificate  of  the  officer  to  the 
acknowledgment  was  dated  on  a  Sunday,  and 
this  made  a  question  in  the  case.  Fayard  testi- 


fied that  he  had  known  Saffold  for  31  j 
and  had  lived  for  some  time  in  the  same  I 
with  him,  and  was  very  friendly  with  him 
that  Saffold  talked  to  him  frequently  of  E 
and  Humphreys,  and  said  they  had 
with  him,  and  worked  for  him  a  long 
House  testified  that  he  had  known  Sc 
35  years  Intimately,  and  that  Saffold  had 
him  he  had  heard  it  was  said  that  Horn* 
Humphreys  had  worked  for  him,  and  ha< 
been  paid,  but  that  he  had  deeded  thei 
interest  in  his  lands,  and  he  guessed 
were  satisfied,  and  witness  also  said  he 
heard  Humphreys  speak  to  Saffold  of 
land."  Hubbard  Crowfort  testified  ths 
was  81  years  old;  that  he  lived  in  Har 
county  since  1852,  except  two  years  o; 
war;  that  he  has  been  a  justice  of  i 
since  soon  after  the  war  ended;  and  th 
was  a  justice  of  peace  on  October  18, 
and  that  he  signed  officially  an  acknow 
ment  to  the  deed;  and  that  he  had  first  1 
of  the  deed  from  Saffold  to  Horne 
Humphreys  about  the  time  of  the  tax 
This  deposition  was  taken  August  2, 
before  any  question  had  been  made  i 
the  acknowledgment  having  been  certifi 
on  Sunday.  On  August  8,  1883,  aftei 
date  of  the  agreement  as  to  evidence  "taJ 
Crowfort's  deposition  was  again  taken, 
he  testified  that  he  did  not  remembe 
what  day  of  the  week  he  took  the  acta 
edgment  but  that  he  did  not  take  it  on 
day;  that  he  never  did  such  a  thing  on 
day,  and  never  issued  any  papers  except 
rants  and  attachments  on  Sunday;  and 
the  date  of  the  acknowledgment  was  n 
his  own  handwriting,  and  he  does  not  1 
in  whose  handwriting  It  is;  and  that  L 
tober  18,  1874,  was  Sunday,  It  was  no 
correct  date;  that  he  had  been  justi< 
peace  37  years,  and  had  taken  hundre» 
acknowledgments;  and  that  be  alway 
quired  either  the  personal  appearance  o 
parties,  or  their  certifying  to  him  that 
had  signed  the  deed.  He  could  not  swe 
the  date  of  acknowledgment,  because  hi 
not  date  It  He  never  took  Saffold's  acki 
edgment  to  any  deed  on  Sunday.  He  hi 
recollection  particularly  of  the  fact  of 
acknowledgment  Mrs.  Martha  W.  H 
wife  of  complainant  Horne,  testified  tha 
knew  Saffold  very  well;  that  she  anc 
husband  lived  in  Saffold's  house  from  F 
ary  to  June,  1875;  that  Saffold  visited 
at  their  home  in  Crystal  Springs  twk 
1875,  and  he  proposed  that  they  should 
with  him  because  he  said  Horne  had  as  : 
Interest  in  his  property  as  he  had,  an 
thought  Horne  should  take  care  of  it; 
Saffold  and  her  husband  were  on  affecth 
terms.  Saffold  spoke  of  his  property  8 
vided  into  three  parts,  and  that  he  o 
one,  and  the  other  two  belonged,  or  ? 
belong,  to  Horne  and  Humphreys;  she 
not  remember  which.  He  told  Horne 
he  (Horne)  had  as  much  interest  in  the 
as  he  had.   It  Is  made  a  point  in  this 
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that  ail  of  Mrs.  Home's  testimony  ought  to 
have  been  suppressed  below,  on  the  ground 
that  she,  as  wife,  was  Incompetent  to  testify 
in  a  matter  where  her  husband  was  Inter- 
ested against  the  estate  of  the  decedent 

For  the  defendant,  Florlan  Seal  testified 
that  he  had  been  sheriff  nine  years,  and  had 
never  heard  of  any  claim  to  the  land  by 
Horne  and  Humphreys  until  after  Saffold 
died,  and  that  Horne  and  Humphreys  did 
not  pay  taxes  on  the  land  while  he  was  tax 
collector,  and  that  the  lands  were  assessed 
to  Saffold.  A.  E.  .King  testified  that  he  wrote 
a  letter  to  Saffold  telling  him  that  Seal 
(sheriff)  had  said  there  was  some  paper  or 
record  which  might  give  him  (Saffold)  trouble, 
and  that  Saffold  answered  this  letter  say* 
lng  that  Seal  was  a  fool  for  saying  anything 
about  It,  as  the  matter  was  settled,  and  that 
all  the  lands  he  paid  taxes  on  belonged  to 
him.  Witness  destroyed  this  letter,  because 
the  letter  had  told  him  to  destroy  it  Saf- 
fold had  afterwards  told  witness  that  the  let- 
ter had  reference  to  the  Horne  and  Hum- 
phreys affair.  Witness  had  judgment  against 
Saffold,  and  there  would  not  be  enough  to 
pay  him  If  Horne  and  Humphreys  gained 
this  suit  W.  G.  Evens,  Jr.,  testified  that  the 
deed  in  question  was  among  Saffold's  papers 
at  the  time  of  his  death?  and  that,  as  far 
as  witness  was  informed,  Saffold  paid  the 
taxes  on  the  land;  and  that  he  never  knew 
of  Horne  and  Humphreys  asserting  any  title 
while  Saffold  lived.  Horne  knew  of  the 
sale  of  a  part  of  the  land  to  the  Union  In- 
vestment Company.  Horne  had  told  witness 
after  Saffold's  death  that  while  he  was  in 
Saffold's  house,  In  1874,  Saffold  told  him  to 
go  into  an  adjoining  room,  and  examine  a  lot 
of  old  papers  there,  and,  if  he  found  any- 
thing of  value,  to  preserve  it  Among  these 
papers,  Horne  said  he  found  the  deed  in 
question;  and  that  he  placed  It  on  Saffold's 
table,  among  other  land  papers  to  be  exe- 
cuted; and  that  Saffold  brought  the  bundle 
of  papers  down  to  Judge  Crowfort,  and  ac- 
knowledged them,  and  then  gave  the  bundle 
of  deeds  so  acknowledged  to  Horne,  and 
told  him  to  give  them  to  the  clerk;  and  that 
Horne  did  so.  This  witness  further  testified 
that,  at  a  sale  by  Saffold  of  some  of  the  lands 
to  the  Union  Investment  Company,  Saffold 
received  a  check  for  $1300;  and  that  Horne 
had  told  witness  jocularly  that  he  had  jocu- 
larly told  Saffold  that  he  had  better  give 
him  the  check,  and  let  him  cash  It  at  Merid- 
ian, and  Saffold  replied  that  if  be  had  the 
check  cashed,  he  would  give  Horne  some  of 
It,  and  Horne  said  he  told  Saffold  that  he 
was  just  joking,  and  that  he  did  not  want 
his  money.  Divers  deeds  were  Introduced 
in  evidence  showing  sales  by  Saffold  Indi- 
vidually of  different  parcels  of  these  lands. 
W.  G.  Henderson  testified  that,  as  far  as 
bis  knowledge  went  Saffold  paid  the  taxes 
on  the  lands,  and  he  does  not  know  that 
Horne  or  Humphreys  paid  any  taxes  on  them, 
and  he  never  heard  of  any  claim  on  their 


part  until  after  Saffold's  death.  He  could 
not  say  whether  Horne  knew  of  the  sale  to 
the  Union  Investment  Company,  but  thinks 
It  was  generally  known  In  the  town.  The 
entire  deposition  of  the  wife  of  Horne  was 
excepted  to,  and  moved  to  be  suppressed,  on 
the  ground  that  it  was  Incompetent  for  a 
wife  to  testify  against  the  estate  of  a  dece- 
dent to  statements  of  the  deceased  to  her 
husband  In  her  presence,  but  the  exception 
and  motion  were  overruled.  Defendants  be- 
low excepted  to  certain  questions,-  some  of 
which  were  allowed,  but  the  exception  was 
overruled  as  to  Interrogatories  Nos.  8  and 
17,  and  the  answers  thereto.  Interrogatory 
No  8  was  In  effect  this:  What  reason,  if 
any,  did  Saffold  give  your  husband  why  he 
should  live  with  him?  And  the  answer  is 
In  these  words:  "His  reason  was  that  Mr. 
Horne  had  as  much  interest  in  his  lands  as 
he  had,  and  he  ought  to  take  care  of  it" 
Interrogatory  No.  17  was,  in  effect,  whether 
or  not  she  ever  heard  Saffold  speak  of  the 
extent  and  character  of  his  title;  and  the 
answer  was,  in  effect,  that  Saffold  spoke  of 
his  land  as  divided  Into  three  parts,  or  that 
he  owned  one-third,  and  that  the  other  two 
belonged  to  Home  and  Humphreys.  He 
either  said  "belonged  to"  or  "would  belong 
to."  J.  P.  Caldwell,  receiver,  testified  that 
he  came  Into  possession  of  Saffold's  papers; 
that  they  were  delivered  to  him  by  the  chan- 
cery clerk;  and  that  he  found  no  power  of 
attorney  from  Horne  and  Humphreys  to  Saf- 
fold, nor  any  letters  from  them  on  either 
subject;  and  that  the  name  of  Home  and 
Humphreys  did  not  appear  In  any  convey- 
ance of  land  of  Saffold's.  He  first  saw  Saf- 
fold's papers  In  December,  1893,  wrapped  up 
In  a  bundle  tied  with  a  rusty  strip  of  listing, 
and  he  does  not  know  how  many  hands  they 
passed  through  before  he  saw  them,  and 
they  came  Into  his  hands  some  time  in  Feb- 
ruary, 1894.  The  chancery  clerk  testifies 
that  he  has  diligently  searched  the  records 
in  his  office,  and  he  finds  no  power  of  attor- 
ney there,  nor  any  conveyance  purporting 
to  be  under  any  power  of  attorney. 

The  deed  from  Saffold  to  Home  and  Hum- 
phreys, which  constitutes  the  main  feature 
in  this  case,  Is  In  the  following  words: 
"State  of  Mississippi,  Harrison  County. 
Know  all  men,  that  I,  R.  O.  Saffold,  of  the 
first  part,  and.  John  W.  Home  and  Chas. 
Humphreys,  of  the  second  part,  have  made 
and  entered  into  the  following  contract  or 
agreement  to  wit:  That  I,  R  C.  Saffold, 
of  the  first  part  for  the  consideration  of  good, 
true,  and  faithful  services,  aid,  and  assist- 
ance rendered  me  in  my  business  by  the 
said  Home  and  Humphreys,  of  the  second 
part,  running  or  commencing  from  the  first 
day  of  January,  1866,  to  the  first  day  of  Jan- 
uary, 1869,  have  this  day  bargained,  sold, 
and  conveyed  to  said  Home  and  Humphreys 
a  one-third  interest  each  in  all  his  lands, 
tenements,  etc.,  situated  in  Harrison  county, 
state  of  Mississippi,  except  bis  place  of  real- 
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deuce,  commonly  known  as  the  'Powell 
Place,'  and  the  improvements  thereon.  And 
he  furthermore  appoints  and  constitutes  the 
said  Home  and  Humphreys  his  administra- 
tors or  executors,  as  they  are  better  acquaint- 
ed with  his  business  than  any  other  persons, 
and  having  full  confidence  that  they  will 
well  and  truly  perform  the  trust  confided  to 
them.  Given  under  my  hand  and  seal,  this 
first  day  of  April,  1867.  R.  O.  Saffold.  [Seal.] 
John  W.  Home.  [SeaL]  a  Humphreys. 
[Seal.]"  This  deed  appears  duly  and  proper- 
ly acknowledged  as  of  date  October  18,  1874, 
before  Hubbard  Crowfort,  Justice  of  peace, 
and  its  acknowledgment  duly  certified  to; 
but  October  18,  1874,  was  Sunday. 

The  foregoing  is  the  substance  of  all  the 
testimony  necessary  to  be  set  out  to  give  a 
correct  understanding  of  the  questions  in- 
volved in  this  case  for  decision.  The  court 
below  decreed  In  favor  of  the  complainants, 
and  the  defendants  appealed  from  that  de- 
cree. 

Nugent  &  McWlllIe,  for  appellants.  E.  J. 
Bowers,  J.  M.  Shelton,  and  Geo.  S.  Dodds, 
for  appellees. 

CALHOUN,  Special  Judge.  It  was  not  er- 
ror to  hold  Mrs.  Home  a  competent  witness. 
The  common  law  excluded  every  one  from 
testifying  in  his  own  case,  regardless  of 
whether  the  controversy  was  Inter  vivos,  or 
against  the  estate  of  the  dead.  This  was  on 
the  ground  of  public  policy,  to  prevent  the 
temptation  to  perjury.  It  also  excluded  hus- 
band or  wife  from  testifying  where  the  oth- 
er was  a  party,  and  this  was  on  two  grounds 
of  public  policy:  First,  the  ground  above 
mentioned,  arising  out  of  the  doctrine  of  uni- 
ty of  person  and  consequent  identity  of  in- 
terest; and,  secondly,  because  of  the  further 
public  policy  of  protecting  inviolably  the  con- 
fidence of  the  marital  relation.  1  Green!. 
Ev.  S  334.  The  exclusion  of  husband  and 
wife  as  witnesses  at  common  law  was  nev- 
er put  on  the  ground  that  the  adversary  was 
the  estate  of  a  deceased  person,  but  extend- 
ed to  all  cases,  civil  and  criminal,  just  as 
it  did  to  either  in  his  individual  case.  Mis- 
sissippi adopted  the  rule  forbidding  parties 
to  testify  in  controversies  with  living  per- 
sons by  the  Code  of  1857  (page  610,  art.  190), 
but  expressly  excluded  them  against  estates 
of  the  dead  involving  more  than  $50.  This 
same  Code  of  1857  (page  510,  art  193)  en- 
abled husband  and  wife  to  be  witnesses  for 
each  other  In  criminal  cases.  This  Code, 
therefore,  changed  the  public  policy  as  to 
individuals  In  their  own  cases  against  the 
living;  but,  being  silent  on  the  question,  left 
in  force  the  public  policy  of  the  sanctity  of 
the  confidence  of  the  married  relation  in  all 
cases  whatever,  except  for  each  other  in 
criminal  cases.  In  this  state  of  our  statu- 
tory law,  it  was  held  In  1858,  in  Lockhart  v. 
Luker,  36  Miss.  68,  erroneously,  that,  be- 
cause the  statute  enabled  the  husband  to 


testify  for  himself,  the  wife  was  comp 
basing  the  common-law  exclusion  on  tt 
ground  that  the  two  were  one  undei 
system,  not  noting  the  ground  of  publi 
Icy  because  of  the  confidence  of  the  n 
relation.  This  decision  was  accon 
overruled  In  1859  by  Dunlap  v.  Heai 
Ml8&  471,  In  which  case  it  was  held  th 
wife  was  Incompetent  as  a  witness  c 
grounds  of  public  policy,  not  adverted 
former  decisions,  and  that  the  Code  o: 
did  not  remove  her  disability  growin 
of  the  sanctity  of  the  marital  relation 
1860,  in  StuhlmuUer  v.  Ewing,  39  Mist 
it  was  held  that  a  widow  was  a  com] 
witness  for  her  deceased  husband's  < 
as  to  conversations  between  him  and  t 
verse  party,  because  such  conversatioi 
fall  within  the  class  of  confidential  com 
cations  excluded  by  the  common  law,  a 
cause,  even  at  the  common  law,  a  y> 
not  a  wife,  could  testify  to  facts  not  o 
to  her  knowledge  from  her  husband 
confidence  of  married  life.  This  vie? 
adhered  to  in  1870,  In  Whitfield  v.  WbJ 
44  Miss.  262.  Of  course.  In  neither  of 
two  cases  would  the  woman  have  be< 
m  It  ted  if  her  husband  had  been  alive, 
point  to  be  noted  in  these  two  cases  i 
conversations  between  the  deceased 
and  the  adversary  are  not  confldentla] 
municatlons  In  the  purview  of  the  co 
law,  and  It  follows  that,  as  to  such,  the 
with  a  living  husband,  might  testify 
instance  but  for  the  other  ground  of 
policy  based  on  the  fiction  of  the  onen 
the  two.  In  this  condition  of  the  law 
the  Code  of  1871,  section  756  of  whl< 
mits  interested  parties  as  witnesses  a 
adversaries,  but  not  against  the  esta 
the  dead;  and  section  760  admits  hu 
and  wife  for  each  other  "in  all  civil  c 
and  section  759  admits  them  for  each 
"in  all  criminal  cases."  Up  to  this  daj 
cannot  be  introduced  as  witnesses  a 
each  other  In  any  case,  civil  or  criminal, 
concluded  that  the  Code  of  1871  abrc 
the  common-law  public  policy  excludl 
terested  witnesses  in  contests  with 
parties  because  of  temptations  to  pe 
but  retained  it  as  against  estates  of  d 
ed  persons.  It  also  totally  abrogate 
common-law  public  policy  based  on  t] 
tlon  that  husband  and  wife  were  one  p 
It  also  abrogated  the  common-law  publ 
Icy  of  maintaining  the  sanctity  of  m 
life  by  refusing  any  testimony  of 
spouse,  and  admitted  either  for  the 
Accordingly,  it  was  held  In  Rushing  v. 
lug,  52  Miss.  329,  that  a  husband  \* 
interest  in  the  subject-matter  of  the 
tlon  was  a  competent  witness  for  the 
against  the  estate  of  a  deceased  person 
In  Barry  v.  Sturdivant,  53  Miss.  490,  thl 
was  cited  with  approval,  and  the  wif< 
competent  against  the  estate  of  a  de< 
person  to  establish  her  husband's  claim, 
ther  of  those  cases  mentions  the  quest 
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public  policy,  but,  In  the  nature  of  things, 
It  must  have  been  considered  by  the  court. 
In  Byrd  v.  State,  67  Miss.  243,  It  was  held 
that  the  wife,  on  grounds  of  public  policy, 
is  not  admissible  as  a  witness  against  her 
husband  In  a  criminal  case,  though  willing 
to  testify  against  him.  This  Is,  no  doubt, 
the  law  also  In  civil  causes,  as  the  statute 
simply  admits  her  as  a  witness  for  him  In 
either,  and  leaves  In  force  the  policy  of  ex- 
cluding them  against  each  other,  thus  pre- 
venting marital  discord.  Code  1880,  §  1601, 
and  Code  1892,  5  1739,  are  In  these  words: 
"Husband  and  wife  may  be  introduced  by 
each  other  as  witnesses  in  all  cases,  civil 
and  criminal."  Immediately  following  each 
section  Is  a  prohibition  against  any  one  tes- 
tifying for  himself  against  the  estate  of  a 
deceased  person  ;i  but  this  does  not  modify 
the  preceding  section,  admitting  husband 
and  wife  for  each  other  "in  all  cases."  In- 
terest In  the  result  only  can  disqualify.  Bi- 
lls v.  Alford,  64  Miss.  8,  1  South.  155,  Is  in 
harmony  with  these  views,  and  these  and 
the  other  cases  referred  to  must  stand,  both 
because  correct  on  principle  and  because  sev- 
eral legislatures  and  a  constitutional  conven- 
tion have  Intervened  without  action  on  this 
subject. 

The  foregoing  rather  full  history  of  the 
course  of  legislation  and  adjudication  is  given 
In  deference  to  the  very  strong  argument  of 
counsel  for  appellants  against  the  competency 
of  the  wife  In  this  case.  It  seems  too  well  set- 
tled for  disturbance  now  that  husband  or  wife 
can  testify  for  each  other  against  the  estate  of 
a  deceased  person. 

There  was  no  error  In  admitting  the  eighth 
and  seventeenth  interrogatories  to  Mrs.  Home, 
and  her  answers  thereto.  In  answering  a  pre- 
ceding interrogatory,  she  said  that  Saffold  had 
proposed  to  her  husband  to  come  and  live  with 
him,  and  she  was  then  asked  what  reason  or 
inducement,  if  any,  Saffold  had  offered  for  the 
change  of  residence.  This  was  a  fair  and  nat- 
ural question,  was  not  leading,  and  did  not 
suggest  the  answer,  which  answer  was  that 
the  reason  given  was  that  Home  had  as  much 
interest  as  Saffold  had,  and  he  thought  he 
ought  to  take  care  of  It 

The  seventeenth  Interrogatory  Is  equally  un- 
objectionable. This  interrogatory  was  wheth- 
er she  bad  ever  heard  Saffold  speak  of  the 
character  and  extent  of  his  title  to  the  land, 
and,  If  so,  what  he  said;  and  she  answered 
that  she  had  heard  him  speak  of  the  property 
as  divided  into  three  parts,— one  of  them  his, 
and  the  other  two  the  property  of  Home  and 
Humphreys.  That  Saffold  had  said  the  two 
parts  either  "belonged  to"  or  "would  belong 
to"  Home  and  Humphreys;  she  did  not  re- 
member which.  This  is  all  proper,  and  not 
liable  to  legal  objection. 

The  court  properly  admitted  the  second  dep- 

i  Code  1892,  |  1740,  prohibits  a  person  from 
testifying  to  establish  his  own  claim  or  de- 
fense against  the  estate  of  a  decedent  if  the 
claim  arose  daring  decedent's  life. 


ositlon  of  Crowfort,  the  justice  of  peace,  to  be 
read  in  evidence.  In  a  case  other  than  this. 
Involving  the  same  questions,  a  deposition  of 
Crowfort' b  and  those  of  other  witnesses  had 
been  taken,  and  It  was  agreed  in  writing  be- 
tween the  then  counsel  that  "any  and  all  testi- 
mony taken"  in  the  other  case  "may  be  used 
in  this  case."  Thereupon,  afterwards,  the 
pleadings  were  amended,  and  it  was  discov- 
ered and  set  up  In  both  cases  that  the  date  of 
the  certificate  of  acknowledgment  of  the  deed 
was  Sunday;  and  then  complainants  again 
took  Crowfort's  deposition,  the  reading  of 
which  In  this  case  is  objected  to.  To  confine 
the  construction  of  the  ■agreement  to  holding 
the  word  "taken"  to  the  past  tense  is  too 
rigid.  "Any  and  all  testimony"  was  to  be 
used  "taken"  in  the  other  case.  If  the  strict 
grammatical  sense  was  designed,  the  word 
"heretofore"  would  naturally  have  been  used 
before  the  word  "taken."  The  construction 
here  given  was  certainly  that  put  upon  the 
agreement  by  the  counsel,  proceeding  with  the 
deposition;  and,  had  their  minds  assented  to 
the  narrow  construction  insisted  on,  they 
would  Inevitably  have  taken  Crowfort's  depo- 
sition In  both  cases.  Grammar  should  not  be 
permitted  by  courts  of  law  to  override  the  com- 
mon understanding  of  men.  If  it  did,  and  the 
rights  of  men  depended  on  the  accurate  use 
of  Murray's  Grammar,  it  is  to  be  feared  that 
some  of  our  professional  brethren  would  often 
ruin  their  clients.  The  fact  that  counsel  for 
defendants  were  changed  after  the  agreement 
cannot  disturb  Its  binding  force. 

In  examining  the  facts,  the  deed  first  pre- 
sents itself  for  consideration.  It  is  very  pe- 
culiar,—sui  generis,  in  fact,— and  it  is  to  be 
hoped  will  not  be  the  father  of  a  family  of 
such  Instruments.  It  Is,  however,  on  the  part 
of  Saffold,  as  has  heretofore  been  determined 
by  this  court,  a  deed  and  not  a  will,  nor  a  con- 
veyance In  trust,  on  its  face.  It  Is,  so  far  as 
Saffold  is  concerned,  a  conveyance  to  Home 
and  Humphreys,  to  take  effect  at  once,  in  con- 
sideration of  services  rendered  and  to  be  ren- 
dered by  them.  It  is  quite  significant  that 
the  instrument  itself,  and  the  certificate  of  ac- 
knowledgment that  it  was  signed,  sealed,  and 
delivered,  were  written  by  Saffold  himself.  It 
is  also  significant  that  it  got  out  of  the  hands 
of  Saffold,  and  into  the  hands  of  the  chancery 
clerk,  and  was  recorded  on  the  deed  books  of 
the  county.  Not  only  are  these  facts  cer- 
tain, but  it  is  also  true  that  Home  and  Hum- 
phreys both  signed  and  sealed  the  same  Instru- 
ment Whether  there  was  any  occasion  for 
them  to  sign  it  or  not  is  a  different  question, 
but  the  fact  remains  that  they  did  sign  It. 
Home,  Humphreys,  and  Saffold  all  lived  In 
the  same  house,  and  this  takes  away  in  some 
measure  the  force  of  the  position  against  deliv- 
ery, that  it  was  in  Saff old's  possession  when  be 
died.  In  one  view,  this  Instrument  Is  unilat- 
eral. Saffold  certainly  signed  it,  and  mani- 
festly it  must  have  passed  from  Saff  old's 
hands  into  the  hands  of  Home  and  Hum- 
phreys, for  them  to  sign  It    Now,  the  con-. 
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sideratlon  recited  In  the  deed  by  Saffold  for 
his  conveyance  of  the  land  was  services  al- 
ready rendered  and  services  to  be  rendered  by 
florae  and  Humphreys.  If  the  deed  had  been 
found  in  the  possession  of  either  Home  or 
Humphreys,  and  Saffold  had  called  on  them 
to  perform  the  services  to  be  rendered,  the 
party  in  whose  possession  it  was  being  dead, 
It  could  not  be  the  law  that  nondelivery  could 
have  been  set  up  because  of  this  mere  fact,  to 
defeat  Saftold's  claim  for  services.  We  do 
not  hold  now  the  correlative  as  to  Saffold,  the 
grantor  in  present!,  but  allude  to  these  mat- 
ters as  circumstances  tending  to  show  that  bis 
possession  of  the  deed  was  not  Inconsistent 
with  delivery.  The  fact  that  the  acknowledg- 
ment appears  dated  on  Sunday  is  of  small 
moment  in  the  case  on  the  question  of  deliv- 
ery or  nondelivery.  We  are  inquiring  now  in- 
to what  the  actions  of  Saffold  were,  and  their 
legal  bearing  as  circumstances  in  determining 
whether  he  delivered  the  deed;  and  we  are 
not  inquiring  into  the  question  of  the  validity 
of  the  record  of  the  deed,  the  certificate  of 
acknowledgment  of  which  bears  date  on  Sun- 
day, nor  into  the  effect  of  such  record  on  in- 
nocent purchasers  without  notice.  No  trust 
is  indicated  as  any  part  of  the  consideration 
of  this  deed,  and  the  law  cannot  hunt  for 
trusts  not  expressed  or  distinctly  proved.  It 
is  shown  that  Saffold  was  very  fond  of  Home 
and  Humphreys,  but  there  is  no  proof  of  this, 
and  the  instrument  Is  not  a  will,  and  Saffold 
is  shown  to  have  been  an  Intelligent  man. 
After  the  execution  of  the  instrument,  he  is 
shown  to  have  recognized  the  interest  of  Home 
and  Humphreys  in  the  lands  La  several  differ- 
ent conversations,  some  of  which  were  had 
with  persons  with  no  sort  of  Interest  in  the 
controversy.  These  facts,  and  these  presump- 
tions from  facts,  are  not  outweighed  by  the 
other  facts  In  the  case.  Other  statements  of 
Saffold,  and  the  fact  that  be  sold  parcels  of 
lands  in  his  own  name,  and  that  he  paid  taxes 
on  them,  do  not  overthrow  the  proof  of  deliv- 
ery. The  presumption  of  delivery  from  the 
facts  in  this  case,  in  the  absence  of  any  tangi- 
ble proof  of  fraud,  is  not  to  be  overcome  by 
"fragmentary  and  equivocal  evidence."  Neb- 
lett  v.  Neblett,  70  Miss.  572,  12  South.  508. 
The  acts  of  ownership  by  Saffold  have  not  in- 
frequently characterized  the  conduct  of  men 
who  had  no  valid  claim  to  the  ownership. 
Courts  should  not  enter  the  field  of  surmise  or 
conjecture  to  defeat  the  acts  of  parties  under 
the  solemnity  of  the  deed.  It  cannot  be  said 
that  the  court  below  erred  on  the  law  or  the 
facts,  and  Its  decree  is  affirmed. 


BARBER  v.  LEVY  et  al. 
(Supreme  Court  of  Mississippi.  April  15,  1885.) 
Bill  for  Acoochtiso— Offbr  to  Do  Equitt. 
A  bill  to  enjoin  the  foreclosure  of  a  deed 
of  trust  pending  an  accounting  cannot  be  main- 
tained where  it  appeared  that  complainant's  origi- 
nal bill  was  interposed  for  delay;   that  the 


amount  due  was  easily  ascertainable  by  do 
the  disputed  items;  but  that  no  offer  to  i 
amount  due  was  made,  though  an  amei 
offering  to  pay  whateyer  amount  the  court 
find  to  be  due  upon  an  accounting,  or 
leas  than  the  amount  due,  was  denied. 

Appeal  from  chancery  court,  Newton  c 
T.  B.  Graham,  Chancellor. 

Bill  by  1. 1.  Barber  against  M.  Levy  i 
to  enjoin  the  sale  of  land  under  a  deed  ol 
The  bill  was  dismissed,  and  complalna 
peals.  Affirmed. 

Ha  mm,  Witherspoon  &  Witherspoon, 
pellant.    Miller  &  Baskin  and  Calh< 
Green,  for  appellees. 

COOPER,  O.  J.  In  the  year  1891,  tin 
of  I.  L  Barber  &  Co.  and  Barber  Bros.,  1 
of  which  appellant  was  a  partner,  w« 
debted  to  appellees,  and  were  desirous 
curing  further  advances  of  money.  The 
lees  were  willing  to  make  the  advanc 
sired  If  secured,  and  thereupon  the  ap] 
executed  a  deed  of  trust,  conveying  his  ii 
ual  estate  to  M.  Green,  as  trustee,  to 
the  payment  of  the  existing  debts,  whlcl 
stated  as  amounting  to  $7,500,  and  of  tl 
ther  sura  of  $5,000,  which  appellees  agr 
advance,  and  also  "any  other  advance 
may  be  made  by  said  party  of  the  secon 
during  the  present  year  at  the  Instance 
said  party  of  the  first  part."  The  dee 
tamed  a  stipulation  that  the  appellees 
have  the  right  to  apply  any  sums  of 
paid  to  or  held  by  them  upon  any  of  t 
debtedness  due  by  said  L  I.  Barber  & 
Barber  Bros.,  or  which  should  come  d 
they  (the  appellees)  might  elect.  Aft 
execution  of  this  deed,  the  appellees  ext 
credit  to  the  firms  of  I.  L  Barber  &  O 
Barber  Bros,  in  amounts  considerably 
cess  of  that  promised.  They  began  to 
for  payment  of  a  part  of  their  debt,  and 
result  thereof,  another  arrangement  was 
between  the  parties,  the  details  of  whic 
unnecessary  to  state  further  than  that  ! 
vided  for  the  sale  of  a  considerable  qu 
of  cotton  by  the  two  firms  to  the  app 
who  were  to  credit  to  the  existing  accou 
per  bale  of  the  purchase  price,  and  to  p 
balance  of  the  purchase  money  In  casl 
thereafter  said  firms  were  to  be  permit 
draw  against  all  cotton  shipped  by  them 
amount  equal  to  the  value  thereof,  less 
bale.  This  arrangement  was  not  fully  < 
into  execution,  because  the  debtor  firms 
drew  against  their  shipments,  and,  wh 
appellees  refused  to  honor  their  drafts, 
part  of  the  cotton  which  had  been  bough 
money  supplied  by  appellees,  to  other  p 
and  drew  against  other  consignments  wit 
of  lading  attached  to  the  drafts,  so  tt 
get  the  cotton,  the  appellees  were  for> 
pay  the  drafts.  During  the  continuance 
business,  the  appellees  rendered  account 
time  to  time,  which  were  received  by  the 
of  I.  I.  Barber  &  Co.  and  Barber  Bros,  w 
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any  written  objections  being  made  thereto. 
At  the  close  of  the  business,  which  ended  with 
the  year  1891,  the  appellees  claimed  a  balance 
to  be  due  them  of  between  seven  and  eight 
thousand  dollars,  which  sum  was  shown  to  be 
due  by  the  accounts  rendered  by  them.  Both 
firms  of  1. 1.  Barber  &  Co.  and  Barber  Bros,  be- 
came insolvent,  and  went  into  liquidation.  Let- 
ters from  the  appellant,  which  are  in  evidence, 
show  that  he,  from  time  to  time,  promised  to 
pay  the  accounts,  but  asked  extension,  In  order 
that  the  mortgaged  property  might  not  be  sac- 
rificed by  a  forced  sale  thereof.  In  1893,  the 
debt  not  having  been  paid,  the  appellees  di- 
rected the  trustee  to  advertise  and  sell  the 
property  under  the  terms  of  the  deed,  but  ac- 
tion was  arrested  by  the  injunction  sued  out  in 
this  cause.. 

By  his  bill,  the  complainant  charged  that  no 
accounts  had  been  rendered,  while  the  busi- 
ness between  them  was  In  progress,  by  the  de- 
fendants to  him,  and  no  settlement  reached 
touching  much  of  the  business  transacted  be- 
tween his  firms  and  the  defendants;  and  that, 
since  the  deed  of  trust  secured  the  payment 
of  advances  to  be  made  after  its  execution, 
many  of  the  items  of  the  accounts,  as  finally 
rendered,  were  disputed.  It  would,  in  any 
event,  be  necessary  to  have  an  account  stated, 
under  the  direction  of  the  court,  before  it  could 
be  known  what  sum,  If  any,  of  the  second  debt, 
remained  due  and  unpaid.  It  is  further  al- 
leged that  the  firms  of  I.  1.  Barber  &  Go.  and 
Barber  Bros,  did  not  in  truth  owe  the  amounts 
claimed  against  them  at  the  time  the  deed  was 
executed;  that,  by  sales  of  cotton  made  after 
the  security  was  given,  the  whole  debt  secured 
was  paid;  that  any  sums  due  to  the  defend- 
ants, and  arising  from  the  purchase  of  cotton 
by  Barber  &  Co.  and  Barber  Bros,  with  money 
advanced  by  the  defendants,  were  not  covered 
and  secured  by  the  deed,  for  the  reason  that 
such  debts  were  contracted  under  and  by  vir- 
tue of  a  distinct  and  subsequent  arrangement 
between  the  parties.  The  bill  then  proceeds  to 
challenge  the  correctness  of  certain  items  char- 
ged in  the  various  accounts,  and  claims  that 
two  lots  of  cotton  shipped  to  the  defendants- 
one  of  eight  and  another  of  six  bales— had  not 
been  accounted  for.  It  is  further  alleged  that 
the  accounts  contain  usurious  charges,  which 
are  not  specified,  and  excessive  commissions, 
of  63  cents  per  bale,  on  a  certain  number  of 
boles  of  cotton,  and  also  an  erroneous  charge 
of  $486.25,  consisting  of  commissions,  at  $1.25 
per  bale,  on  cotton  not  shipped  to  the  defend- 
ants, but  upon  which  they  claimed  the  right  to 
charge  a  commission  because  the  debtor  firms 
had  not  shipped  the  quantity  of  cotton  stipu- 
lated for.  Before  answer  filed,  the  complain- 
ant filed  an  amended  bill,  but  the  matters 
therein  stated  are  not  material,  and  need  not 
be  set  out.  An  Injunction  was  granted,  re- 
straining the  trustee  from  making  sale  of  the 
property.  The  defendants  answered  the  bill, 
and  affirmed  the  correctness  of  their  account 
against  the  firms  of  Barber  ft  Co.  and  Barber 


Bros.,  and  averred  that,  from  time  to  time, 
they  rendered  full  and  complete  accounts  stat- 
ed; denied  all  averments  specifically  which 
charged  that  particular  items  of  the  accounts 
were  incorrect;  denied  all  usurious  charges, 
and  that  all  credits  to  which  said  firms  were 
entitled  had  not  been  given.  In  short,  the  an- 
swer denies  in  full  all  the  material  averments 
of  the  bill.  The  defendants  incorporated  in 
their  answer  a  demurrer  to  so  much  and  such 
parts  of  the  bill  as  sought  to  have  an  account 
stated  under  the  direction  of  the  court,  or  to 
have  any  relief  as  to  any  of  the  items  of  the 
account,  because  the  complainant  had  not  of- 
fered to  do  equity  by  tendering  the  amount  of 
the  account,  less  the  disputed  matters. 

The  case  seems  to  have  been  fully  pre- 
pared for  final  hearing,  by  the  parties,  on  all 
questions  Involved.  On  the  hearing,  how- 
ever, the  chancellor,  having  reached  the  con- 
clusion that  the  debt  secured  by  the  deed 
had  not  been  paid,  announced  that  he  would 
dismiss  the  bill,  because  the  complainant 
had  not  offered  to  pay  what  he  admitted  to 
be  due  if  the  cotton  transactions  entered 
Into  between  the  debtor  firms  and  the  de- 
fendants, after  the  execution  of  the  deed, 
were  protected  and  covered  by  Its  provi- 
sions. The  complainant  thereupon  asked 
leave  of  the  court  to  amend  his  bill,  and  pre- 
sented the  amendment  he  desired  to  make  to 
the  chancellor,  who  refused  to  permit  it  to  be 
filed,  and  dismissed  the  bill.  The  amend- 
ment proposed  by  the  complainant  stated,  in 
effect,  that,  before  or  about  the  time  he  filed 
the  original  bill  in  this  cause,  he  "proposed" 
to  the  defendants  to  pay  them  $4,000  In  pay- 
ment, discharge,  and  satisfaction  of  the  in- 
debtedness of  Barber  Bros,  and  I.  I.  Barber 
&  Co.,  in  reply  to  which  the  defendants  said 
that,  "If  complainant  had  $600  spot  cash  to 
pay  them,  they  would  accept  it,  otherwise 
there  was  no  use  in  talking  about  the  mat- 
ter"; that,  after  the  suit  had  been  brought, 
he  requested  his  solicitors  to  write  to  the 
solicitors  of  defendants,  and  offer  to  pay  the 
defendants  $4,000  in  satisfaction  of  their  de- 
mand, which  proposition  was  rejected.  The 
amendment,  continuing,  avers  that  "it  is  im- 
possible for  complainant  to  determine  how 
much  is  due  the  defendants  under  the  deed 
of  trust,  but  the  sum  due  is  much  less  than 
the  minimum  sum  the  defendants  have  de- 
clared a  willingness  to  accept  The  com- 
plainant is  willing  and  ready  and  hereby 
offers  to  pay  the  defendants  or  to  tender 
them  any  sum  which  the  court  may  deter- 
mine to  be  due;  and,  although  the  sum  is 
much  less  than  $4,000,  yet  the  complainant 
is  still  willing  and  hereby  offers  to  pay  them 
the  said  sum  hi  settlement  of  their  claim 
against  said  firms."  The  amendment  then 
proceeds  to  point  out  other  items  in  the  ac- 
count of  the  defendants  which  it  avers  are 
erroneous  as  charges  against  the  firms  of 
Barber  Bros,  and  I.  I.  Barber  &  Co.  In  the 
original  bill,  complainant  did  not  deny  that 


Digitized  by  Google 


440 


SOUTHERN  REPORTER,  VoL  18. 


all  charges  on  the  account  against  the  firms 
of  Barber  Bros,  or  I.  I.  Barber  &  Co.  which 
were  properly  charged  to  said  firms,  respec- 
tively, were  bccured  by  the  deed  of  trust 
By  the  proposed  amendment,  he  denied  that 
any  part  of  the  account  charged  against  said 
firms  up  to  July  1,  1891,  and  aggregating  ?8,- 
408.24,  was  advanced  to  said  firms  at  his 
"Instance  and  request,"  except  only  the  sum 
of  11,595.13,  which  it  is  averred  had  been 
fully  paid. 

We  think  the  chancellor  properly  dismissed 
the  bill,  and  refused  to  permit  the  amend- 
ment to  be  filed.  We  have  patiently  exam- 
ined the  testimony  contained  in  the  volu- 
minous record,  and  are  impelled  to  the  con- 
clusion that  complainant  is  invoking  the  aid 
of  the  court,  not  for  justice,  but  to  delay  the 
payment  of  his  debt  There  may  be  a  grain 
of  wheat,  but  it  is  overlaid  and  incumbered 
by  bushels  of  chaff,  and  it  is  the  chaff  which 
complainant  persistently  brings  to  the  atten- 
tion of  the  court  That  the  criticism  is  a 
Just  one  may  be  readily  shown. 

The  principal  contention  in  the  original  bill 
was  that  the  debt  secured  by  the  deed  was 
paid  in  fact  or  should  be  treated  as  paid, 
and  this  contention  was  made  on  these  facts: 
Levy  &  Sons,  having  advanced  more  money 
than  they  had  contracted  to  do,  made  yet 
other  advances  of  large  sums  of  money,  to 
enable  their  debtors,  by  controlling  large 
quantities  of  cotton,  to  pay  off  their  debts. 
They,  in  turn,  agreed  that  from  the  pro- 
ceeds of  the  cotton,  they  would  pay  $10  on 
each  bale,  to  be  applied  in  liquidation  of  the 
original  debt  Now,  the  complainant  claims 
that  the  proceeds  of  this  cotton  bought  and 
paid  for  by  the  additional  funds  advanced 
by  the  defendants  should  be  first  applied  to 
pay  off  the  mortgage  debt,  leaving  the  debt 
created  in  acquiring  the  cotton  as  an  unse- 
cured claim.  But  failing  in  maintaining 
this  contention  in  a  court  of  equity,  he  then 
propounds  another  proposition,— that  the 
debt  should  be  treated  as  if  paid,  because  the 
defendants  had  neglected  to  retain  $10  per 
bale  from  the  proceeds  of  the  cotton;  and 
this  in  face  of  the  evident  fact  that  the  de- 
fendants had  not  so  retained  such  sums  be- 
cause the  complainant's  firms  would  not  per- 
mit It  to  be  done.  They  persistently  drew 
against  the  cotton  to  its  full  value,  and 
when,  finally,  the  defendants  refused  to  hon- 
or their  drafts,  they  attached  bills  of  lading 
to  the  drafts,  so  as  to  coerce  the  defendants 
to  pay  them,  and  then  ceased  making  con- 
signments, and  sold  a  part  of  the  cotton  to 
others. 

The  contentions,  which  vanish  as  soon 
as  the  facts  are  disclosed,  were  put  forward 
in  the  bill  as  the  shield  behind  which  com- 
plainant was  to  find  shelter  from  the  equita- 
ble maxim  that  be  who  comes  into  a  court  of 
equity  seeking  protection  against  an  inequi- 
table demand  must  himself  offer  to  pay 
what  is  admittedly  due.   Framing  his  bill 


so  as  to  disable  his  adversary  from  li 
posing  a  demurrer,  he  sought  to  retain 
advantage  thus  obtained  by  invoking 
rule  of  pleading  that  one  who  answers  t 
answer  fully,  and  that  upon  the  is 
made,  the  cause  must  be  tried.  The  def 
ants  could  not  demur  to  the  bill,  becaus 
the  averments  therein  of  facts  which  c 
not  be  admitted  to  be  true.  The  evidi 
discloses  that  these  were  sham  avermt 
not  expected  or  intended  to  be  pro 
Sweeping  and  indefinite  charges  of  usury 
made  in  the  bill,  and  reference  Is  mad 
Exhibit  H  as  indicating  in  what  particn 
the  usury  consisted.  No  such  exhlbi 
found  In  the  record,  and  we  have  looke 
vain  for  the  evidence  by  which  this  ch; 
was  sought  to  be  sustained.  The  compl 
ant  was  examined  as  a  witness  in  his 
behalf,  and,  upon  cross-examination,  ad 
ted  that  the  books  of  the  defendant 
those  of  his  firms  corresponded  except  t 
five  items.  Of  these  five,  two  consists 
money  received  by  the  complainant  for 
individual  account  These  and  one  or 
others  of  the  same  character,  he  conte 
are  not  secured  by  the  deed,  because 
was  given  to  secure  the  debts  of  the  f 
of  Barber  Bros,  and  Barber  ft  Go.,  and  t 
were  charges  for  money  obtained  by 
personally.  If  the  money  referred  to 
been  obtained  by  other  members  of  the  I 
for  their  personal  benefit  with  the  kn 
edge  of  the  defendants,  the  complaii 
might  well  object  to  his  property  being  < 
ged  therewith;  but  we  fail  to  perceive 
Just  ground  of  complaint  on  his  part,  v 
he  himself  got  the  money,  and  charged 
his  firms.  He,  at  least  is  bound,  ant 
this  cause  his  property  only  Is  involved. 

As  to  all  other  specific  objections  mad 
the  account  it  is  sufficient  to  say  that 
rest  upon  controverted  facts.  They  i 
charged  upon  the  accounts  rendered  by 
defendants,  and  no  objection  was  n 
thereto.  As  to  all  of  them  (except,  pose 
the  charge  of  $1.25  per  bale,  as  commies 
on  cotton  not  shipped),  the  whole  evlc 
makes  It  clear  that  they  were  proper  < 
ges.  As  to  the  commissions  on  the  cc 
not  shipped,  all  that  can  be  said  is  that  t 
la  some  doubt  as  to  the  propriety  of 
charge. 

The  defendants  testify  that  after  the 
ure  of  his  firms,  the  complainant  made 
jectlon  to  this  charge,  but  finally  agreed 
it  might  stand  if  the  defendants  would 
tend  the  payment  of  the  debt  until  the 
of  1892.  The  complainant  needed  no 
counting  to  determine  what  sum  he  ii 
putably  owed  the  defendants.  He  has  p 
ed  out  the  few  items  he  disputes.  Any 
capable  of  subtracting  one  number  from 
other  could  without  difficulty  arrive  at 
sum  conceded  to  be  due.  The  disputed  : 
ten,  on  the  whole  evidence,  might  wen  1 
been  resolved  by  the  chancellor  in  favo 
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the  defendants.  The  same  result,  so  far  as 
this  proceeding  Is  Involved,  has  been  reach- 
ed by  the  coarse  punned;  and  the  decree  Is 
affirmed. 

Response  to  Suggestions  of  Error. 
(June  11,  1895.) 

Counsel  for  appellant  has  entirely  miscon- 
strued and  misinterpreted  the  opinion  of 
the  court  in  this  cause.  We  have  decided 
nothing  In  the  cause  not  involved  in  the 
affirmance  of  the  chancellor's  decree.  Upon 
opening  the  voluminous  record,  and  turning 
to  the  decree,  we  were  surprised  to  see  that 
the  bill  had  been  dismissed  on  final  hear- 
ing, and  after  full  proof  had  been  taken, 
because  of  the  failure  of  the  complainant  to 
tender  so  much  as  was  confessedly  due  on 
the  debt.  In  view  of  the  fact  that  the  com- 
plainant had  asked  leave  to  amend  his  bill, 
and  that  the  amendment  offered  had  been 
rejected  by  the  very  able  chancellor  by 
whom  the  cause  was  tried,  we  thought  it 
necessary  to  examine  the  whole  case,  not 
for  the  purpose  of  deciding  finally  upon  the 
objections  made  to  the  accounts  of  the  de- 
fendants by  the  complainant,  as  counsel  er- 
roneously suppose  us  to  have  done,— for  the 
chancellor  had  not  done  that,— but  to  de- 
cide whether,  upon  the  cause  as  developed 
before  the  chancellor  when  he  dismissed  the 
bill,  his  decision  was  correct.  Upon  this  ex- 
amination it  became  evident  that  the  aver- 
ments of  the  bill  which  saved  It  from  ob- 
jection by  demurrer  were  those  which  de- 
nied that  the  debts  claimed  by  the  defend- 
ants to  be  secured  by  the  deed  of  trust  were 
ever  covered  by  it,  and  those  which  stated 
that  the  debts  really  secured  had  been  paid. 
If  it  had  appeared  by  the  evidence  that 
there  was  a  real,  bona  fide  controversy  as  to 
whether  anything  was  due  under  the  deed, 
or  that  the  complainant  would  have  any  dif- 
ficulty in  separating  the  few  items  as  to 
which  it  could  be  said  a  controversy  might 
fairly  arise,  a  different  question  would  have 
been  presented. 

Evidently,  the  chancellor  was  of  the  opin- 
ion that  the  complainant  had  no  bona  fide 
contention;  that  there  was  nothing  due  un- 
der the  deed;  that  the  averments  that  the 
deed  did  not  cover  certain  transactions,  and, 
as  to  all  debts  it  did  cover,  full  payment 
had  been  tendered,  were  not  made  in  good 
faith  by  complainant  So,  too,  when  the 
complainant  sought  to  amend  his  bill,  there 
was  carried  forward  into  the  bill,  as  amend- 
ed, averments  in  reference  to  certain  trans- 
actions, forming  items  of  the  account  as  to 
which  full  proof  had  been  made,  or  as  to 
which  the  complainant  had  gone  to  final 
hearing  without  any  evidence;  and  that  too, 
after  full  opportunity  of  making  proof.  It 
surely  cannot  be  contended  that  the  court 
should  close  its  eyes  to  everything  save  the 
averments  of  the  bill,  when  there  is  in  the 
record  palpable  and  overwhelming  evidence 
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contradicting  such  averments.  Neither  the 
chancellor  nor  this  court  has,  however,  de- 
cided anything  with  reference  to  these  mat- 
ters which  concludes  the  complainant  as  res 
ad  judicata,  save  for  the  purposes  of  main- 
taining the  present  proceeding.  The  bill 
was  dismissed,  not  on  the  merits  as  to  these 
disputed  items,  but  simply  because,  on  the 
bill,  amendment  and  facts,  the  court  be- 
low and  this  court  were  of  opinion  that  com- 
plainant was  seeking  relief  in  equity  with- 
out submitting  to  do  equity,— was,  by  his 
very  bill,  seeking  to  postpone  the  payment 
of  a  large  sum  certainly  due,  as  to  which  no 
just  excuse  for  its  nonpayment  was  made, 
until  litigation  should  be  concluded  as  to  a 
few  matters,  as  to  most  of  which  the  dis- 
closed facts  showed  there  was  no  meritori- 
ous defense. 

There  is  no  syllable  of  the  opinion  that  In 
the  slightest  degree  reflects  upon  the  integ- 
rity of  counsel.  We  suppose  he  framed  the 
pleadings  upon  matters  stated  to  him  as 
facts  by  his  client  That  these  supposed 
facts  are  found  to  be  not  true,— mere  straws, 
—as  stated  In  our  opinion,  surely  is  not  the 
fault  of  counsel.  In  his  zeal  for  his  client's 
interest,  counsel  too  much  identifies  himself 
with  the  client  Surely,  the  court  cannot 
be  restrained  from  dealing  with  the  case  as 
made  by  the  record  because,  in  doing  so, 
doubts  are  thrown  upon  the  bona  fides  of 
the  litigant  which  sensitive  counsel,  with- 
out just  cause,  construe  as  a  reflection  upon 
them.  The  very  gist  of  the  decision  is  that, 
upon  the  disclosed  facts,  the  court  was  of 
opinion  that  complainant  was  attempting  a 
fraud  upon  the  jurisdiction  of  the  court  So 
believing,  It  was,  of  course,  our  duty  to  de- 
cide, for  the  rights  of  the  defendants  were 
involved.  But  there  Is  nothing  in  the  opin- 
ion reflecting  in  the  remotest  degree  upon 
counsel,  for  whom  the  court  entertains  the 
highest  degree  of  respect  We  are  sure 
counsel,  upon  reflection,  will  so  construe  the 
opinion.  If  there  was  anything  in  it  sus- 
ceptible of  the  construction  put  upon  it  by 
counsel,  it  would  be  promptly  corrected. 

The  fact  that  the  chancellor  dismissed  the 
bill  as  upon  demurrer  is  not  material.  What 
was  done  was  to  put  complainant  out  of 
court,  because  he  was  not  entitled  to  be  in, 
on  the  cause  as  made  by  the  bill  and  evi- 
dence.   Reargument  denied. 


WEBSTER  v.  POWELL  et  al. 
(Supreme  Court  of  Florida.  Not.  19.  1896.) 

STATCTIS — AM  8 WDM  KNTS  OT  TlTLK  OF  ACT. 

1.  The  provision  in  section  16  of  article  3 
of  the  constitution  that  each  law  enacted  in  the 
legislature  shall  embrace  but  one  subject  and 
matter  properly  connected  therewith,  which  sub- 
ject shall  be  briefly  expressed  in  the  title,  is  man- 
datory; and  its  restriction  should  be  enforced  in 
all  cases  falling  within  the  mischiefs  intended 
by  it  to  be  remedied,  while  in  cases  not  coming 
within  such  mischiefs  a  liberal  construction 
should  obtain  in  favor  of  the  lawmaking  power. 
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2.  One  purpose  of  section  16  of  article  3  of 
the  constitution  was  to  prevent  fraud  or  sur- 
prise upon  legislation  by  means  of  false  and  de- 
ceptive titles  to  statutes  calculated  to  mislead 
members  of  the  legislature  into  voting  for  bills 
containing  provisions  of  which  the  titles  give  no 
intimation. 

3.  An  amendatory  act  does  not  sufficiently 
express  its  subject  when  it  gives  simply  the  num- 
ber of  the  section  of  the  Revised  Statutes  intend- 
ed to  be  amended,  without  also  correctly  stat- 
ing the  subject  of  such  section. 

4.  Chapter  4414,  Laws  1895.  entitled  "An 
act  to  amend  sections  1270  and  1272  of  the  Re- 
vised Statutes  of  the  State  of  Florida,  relating 
to  supersedeas  orders  and  supersedeas  bonds," 
is  void,  on  the  ground  that  its  title  is  false  and 
deceptive,  and  in  violation  of  section  16  of  article 
3  of  the  constitution. 

(Syllabus  by  the  Court) 

Action  by  John  Powell  against  Nathaniel 
Webster  and  E.  Rlgney.  Plaintiff  had  judg- 
ment, and  defendant  Webster  moves  for  the 
Issuance  of  a  writ  of  error.  Granted. 

A.  W.  Cockrell  &  Son,  for  plaintiff  in  error. 

MABRY,  O.  J.  Judgment  was  obtained  by 
John  Powell  against  Nathaniel  Webster  and 
E.  Rlgney  In  the  circuit  court  for  Duval  coun- 
ty, and  Webster  desires  to  prosecute  a  writ 
of  error  from  the  judgment,  but  Rlgney  re- 
fuses to  join  therein.  Webster  filed  with  the 
clerk  of  the  circuit  court  for  Duval  county  a 
praecipe  for  writ  of  error,  reciting  therein  that 
Rlgney  refused  to  unite  in  the  writ;  and  It 
appears  that  he  complied  with  the  law  in  refer- 
ence to  suing  out  writs  of  error  In  every  re- 
spect, except  giving  the  bond  required  by  chap- 
ter 4414,  Laws  1805.  The  clerk  of  the  circuit 
court  refused  to  issue  the  writ  solely  because 
the  said  bond  was  not  given,  and  Webster 
applied  to  the  clerk  of  this  court  to  Issue  the 
writ  No  bond,  as  required  by  the  act  men- 
tioned, having  been  executed,  the  clerk  of  this 
court  declined  to  issue  the  writ  without  direc- 
tions from  the  court,  and  Webster  has  renew- 
ed his  motion  here  for  the  issuance  of  the 
writ  without  the  required  bond. 

This  motion  involves  solely  the  constitution- 
ality of  chapter  4414,  Laws  1805;  it  being  con- 
ceded that,  if  this  act  was  constitutionally 
passed,  the  writ  should  not  issue  without  exe- 
cuting the  bond  required  by  it  The  validity 
of  the  act  in  question  is  assailed  on  two 
grounds.  One  is  that  the  title  Is  insufficient  to 
authorize  the  provisions  found  in  the  body  of 
the  act,  and  the  other  is  that  the  common-law 
writ  of  error  Is  a  writ  of  right  secured  to  the 
citizen  by  provisions  of  our  constitution,  and 
that  the  legislature  cannot  impair  It  by  exact- 
ing the  bond  provided  by  the  statute  as  a  con- 
dition of  its  employment  The  title  of  the  act 
Is  "An  act  to  amend  sections  1270  and  1272  of 
the  Revised  Statutes  of  the  State  of  Florida, 
relating  to  supersedeas  orders  and  supersedeas 
bonds." 

Our  constitution  provides  (section  16,  art  3) 
that  "each  law  enacted  in  the  legislature  shall 
embrace  but  one  subject  and  matter  properly 
connected  therewith,  which  subject  shall  be 
briefly  expressed  in  the  title;  and  no  law  shall 


be  amended  or  revised  by  reference  to  Its  title 
only;  but  in  such  case  the  act  as  revised,  or 
section,  as  amended,  shall  be  re-enacted  and 
published  at  length."  Such  constitutional  pro- 
visions are  not  of  English  origin,  but  of  Amer- 
ican growth,  and  they  were  designed  to  arrest 
certain  abuses  that  had  developed  in  legisla- 
tion under  our  systems  of  government  What 
those  abuses  were,  and  the  purpose  for  which 
such  provisions  were  Incorporated  into  organ- 
ic laws,  are  clearly  shown  by  the  judicial  dis- 
cussion that  has  arisen  In  the  interpretation  of 
such  laws.  We  have  recently  had  occasion  to 
consider  the  purpose  and  meaning  of  the  pro- 
vision of  our  constitution  as  applied  to  cer- 
tain acts  of  legislation,  In  the  cases  of  State  v. 
Green,  18  South.  334,  Commissioners  of  Duval 
Co.  v.  City  of  Jacksonville,  18  South.  339,  and 
State  v.  Hocker,  18  South.  767,  decided  at  this 
term;  and  we  need  not  go  over  again  the 
ground  covered  by  these  decisions.  The  pro- 
vision of  the  constitution  mentioned  is  man- 
datory, and  it  is  the  duty  of  the  court  to  en- 
force it  It  is  stated  by  Sutherland  on  Statu- 
tory Construction  (section  82)  that  "the  courts 
with  great  unanimity  enforce  this  constitution- 
al restriction  in  all  cases  falling  within  the 
mischiefs  intended  thereby  to  be  remedied; 
and,  hi  cases  not  within  those  mischiefs,  they 
construe  it  liberally  to  give  convenient  and  nec- 
essary freedom,  so  far  as  is  compatible  with 
the  remedial  measure,  to  the  lawmaking  pow- 
er." The  true  view  Is  to  construe  the  provi- 
sion so  as  to  prevent  the  evils  designed  to  be 
arrested  by  it  and  at  the  same  time,  in  the 
accomplishment  of  proper  legislation,  It  should 
not  be  expounded  in  a  strict  or  technical  sense. 
One  of  the  objects  of  the  provision,  as  stated 
by  Cooley  (Const  Liin.  p.  172)  was  4tto  prevent 
surprise  or  fraud  upon  the  legislature  by  means 
of  provisions  in  bills  of  which  the  titles  give 
no  Intimation,  and  which  might  therefore  be 
overlooked,  and  carelessly  and  unintentionally 
adopted."  The  history  of  legislation  had 
shown  that,  by  adroit  management,  provisions 
had  been  incorporated  into  measures  in  no  way 
indicated  by  the  title,  and  that  members  of 
the  legislature  had  voted  for  such  measures 
In  Ignorance  of  such  provisions.  The  frame  rs 
of  the  constitution  designed  to  put  a  stop  to 
the  enactment  of  laws  with  such  titles.  The 
title  of  an  act  In  Michigan  was,  "An  act  to 
provide  for  the  election  of  two  justices  of  the 
peace,  and  for  the  appointment  of  a  justice 
clerk,  and  room  for  holding  justice  court,  in 
and  for  the  city  of  Grand  Rapids,  and  to  de- 
fine their  jurisdiction,  and  to  fix  their  compen- 
sation; and  to  repeal  an  act  to  provide  for  the 
election  of  four  justices  of  the  peace  In  and  for 
the  city  of  Grand  Rapids,  and  to  define  their 
jurisdiction,  and  fix  their  compensation,  ap- 
proved March  11,  1881,  and  all  acts  and  parts 
of  acts  hi  any  wise  contravening  to  the  pro- 
visions of  this  act"  At  the  time  of  the  pas- 
sage of  the  act  there  were  fonr  justices  of  the 
peace  In  office  in  the  city  of  Grand  Rnplds. 
and  in  the  body  of  the  act  two  of  them  were 
legislated  out  of  office.  The  court  said:  "No 
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one,  In  reading  the  title  of  this  act  while  It 
was  a  bill  before  the  legislature,  would  hare 
been  apprised  that  the  offices  of  respondent 
and  Justice  Hugbes  were  not  only  to  be  abol- 
ished, but  that  they  were  to  be  deprived  of 
holding  the  same  after  the  fourth  day  of  July, 
1889.  If  one  can  gather  from  the  clause  In 
the  title  In  relation  to  the  repeal  of  the  act 
of  18S1,  which  provides  for  four  justices,  that 
the  intention  and  purport  of  the  bill  might  be 
to  decrease  the  number  of  justices  from  four 
to  two,  yet  there  is  not  the  slightest  hint  there- 
in that  any  of  the  justices  already  In  office 
should  be  deprived  of  their  terms,  or,  if  so, 
which  one,  or  two,  of  them  was  thus  to  be 
legislated  out  of  office.  The  notice  In  the 
title,  which  the  constitution  imperatively  re- 
quires, was  therefore  not  given,  and  the  plain 
purpose  of  the  constitutional  mandate  evaded 
and  violated."  Brooks  v.  Hydorn,  76  Mich. 
273,  42  N.  W.  1122.  The  title  of  an  act  In 
Wisconsin  was  "An  act  to  legalize  and  au- 
thorize the  assessment  of  street  improvements 
and  assessments,"  and  the  provisions  in  the 
act  were  confined  exclusively  to  the  city  of 
Janesville.  The  court  said:  "No  one  reading 
this  title  would  for  a  moment  suppose  that  the 
sole  purpose  of  the  law  was  to  legalize  the 
proceedings  of  the  common  council  of  the  city 
of  Janesville  In  making  these  special  assess- 
ments. It  Is  true,  the  act  embraces  but  one 
subject-matter.  It  does  not  unite  various  mat- 
ters having  no  necessary  or  natural  connection 
with  each  other.  It  is  not  therefore  open  to 
objection  under  the  first  clause  of  the  provi- 
sion. But  there  is  no  reference  In  the  title  to 
the  city  of  Janesville  or  any  other  locality;  and 
it  would  seem  impossible  to  devise  a  title  more 
calculated  to  mislead  and  throw  off  suspicion 
or  inquiry  as  to  the  real  subject  of  the  act 
than  the  one  employed  on  this  occasion.  To 
sanction  such  a  procedure  would  be  to  over- 
ride and  nullify  a  clear,  plain,  and  mandatory 
provision  of  the  constitution."  Durkee  v.  City 
of  Janesville,  26  Wis.  697.  So  it  was  held  In 
New  Jersey  (Coutieri  v.  New  Brunswick,  44 
N.  J.  Law,  58)  that  the  following  title,  "An 
act  to  fix  and  regulate  the  salaries  of  city  offi- 
cers in  cltieB  in  this  state,"  was  a  misstate- 
ment of  the  object  of  the  act,  which  was  to 
fix  and  regulate,  exclusively,  the  salaries  of  the 
officers  of  the  city  of  New  Brunswick.  The 
court  said:  "The  purpose  of  the  constitution 
In  this  requirement  [as  to  expressing  the  sub- 
ject in  the  title]  is  to  prevent  fraud  upon  legis- 
lation by  means  of  false  and  deceptive  titles 
to  statutes.  In  this  instance  the  title  is  both 
false  and  deceptive,— false,  as  it  Imports  a  reg- 
ulation of  a  class  of  cities,  when  In  truth  it 
is  applicable  to  a  single  city;  deceptive,  be- 
cause no  one,  on  reading  such  title,  could  rea- 
sonably understand  that  the  body  of  the  act 
was  to  have  limited  an  effect."  So  an  act  en- 
titled "An  act  to  incorporate  the  Schenectady 
Astronomical  Observatory,"  and  providing  for 
an  incorporation  by  that  name,  and  directing 
the  comptroller  to  loan  to  the  incorporation 
^60,000  of  the  capital  of  the  common-school 


fund,  to  be  secured  by  mortgage  upon  the  ob- 
servatory and  site,  was  held  unconstitutional 
on  the  ground  that  the  subject  of  the  loan 
was  not  expressed  in  the  title.  People  v.  Al- 
len, 42  N.  Y.  404.  As  to  the  Insufficiency  of 
acts  of  legislation  having  false  and  delusive 
titles,  see,  also,  People  v.  Commissioners,  etc, 
of  Palatine,  53  Barb.  70;  Moses  v.  Mayor,  etc, 
52  Ala.  198. 

It  is  evident  from  reading  the  act  (chapter 
4414,  Laws  1895)  that  one  of  its  main  pur- 
poses is  to  require  defendants  against  whom 
judgments  have  been  rendered  in  the  trial 
court  to  execute  bonds,  with  two  good  and 
sufficient  obligors,  in  sums  sufficient  to  cover 
the  amounts  for  which  the  judgments  were 
rendered,  as  a  condition  to  their  right  to 
have  the  cases  reviewed  on  writ  of  error  in 
the  appellate  court.  Never  before  in  the 
history  of  this  state  has  such  legislation 
been  attempted.  Even  should  we  concede 
that  the  legislature  has  the  power  to  pre- 
scribe such  a  prerequisite  to  the  right  of  su- 
ing out  a  common-law  writ  of  error,  it  must 
be  admitted  that  such  a  law  would  be  ex- 
tremely  harsh  and  oppressive.  That  such 
was  the  purpose  of  the  act  in  question,  ad- 
mits of  no  doubt,  and  a  remarkable  feature 
of  it  is  that  such  purpose  was  attempted  to 
be  accomplished  by  an  act  entitled  "An  act 
to  amend  sections  1270  and  1272  of  the  Re- 
vised Statutes  of  the  State  of  Florida,  re- 
lating to  supersedeas  orders  and  supersedeas 
bonds."  Section  1270  relates  to  the  issuance 
of  writs  of  error,  and  in  no  way  refers  to  su- 
persedeas orders  and  supersedeas  bonds; 
and,  so  far  as  this  section  Is  concerned,  there 
is  nothing  expressed  In  the  title  in  reference 
to  writs  of  error,  unless  the  mention  of  the 
section  by  number  will  suffice.  There  is 
some  conflict  in  the  authorities  as  to  whether 
an  amendatory  act  sufficiently  expresses  Its 
subject  when  it  gives  simply  the  number  of 
the  section  of  the  Revised  Statutes  intended 
to  be  amended,  without  also  correctly  stat- 
ing the  subject  of  the  section;  but  under  a 
constitution  like  ours,  requiring  the  subject 
of  an  act  to  be  expressed  in  the  title,  the 
better  view  is  that  an  amendatory  act  does 
not  sufficiently  express  a  subject  of  a  sec- 
tion in  the  Revised  Statutes  by  merely  re- 
ferring to  its  number.  Harland  v.  Territory, 
3  Wash.  T.  131,  13  Pac.  453;  The  Borrow- 
dale,  39  Fed.  376;  People  v.  Hills,  35  N.  Y. 
449;  People  v.  Briggs.  50  N.  Y.  553;  Tingue 
v.  Village  of  Port  Chester,  101  N.  Y.  294,  4 
N.  E.  625;  People  v.  Judge  of  Superior  Court 
of  Grand  Rapids,  39  Mich.  195;  State  v.  Al- 
good,  87  Tenn.  163,  10  8.  W.  310;  State  v. 
Bowers,  14  Ind.  195;  Wall  v.  Garrison,  11 
Colo.  515,  19  Pac.  469.  So,  in  reference  to 
the  act  before  us,  we  cannot  eliminate  the 
words  in  the  title  "relating  to  supersedeas 
orders  and  supersedeas  bonds,"  and  consider 
the  mere  mention  of  the  number  of  the  sec- 
tion as  a  sufficient  expression  of  a  subject 
in  the  title.  The  phrase  "relating  to  super- 
sedeas orders  and  supersedeas  bonds"  can- 
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not  help  the  act  so  far  as  section  1270  Is  con- 
cerned, because  It  falsely  states  and  misrep- 
resents the  subject-matter  of  that  section,  as 
ft  does  not  in  any  way  deal  with  super- 
sedeas orders  or  bonds.  There  can  be  no 
doubt  that  the  act  is  entirely  Inoperative  as 
a  direct  amendment  of  section  1270. 

Section  1272  does  not  provide  for  or  regu- 
late the  Issuance  of  writs  of  error,  but  It 
does  provide  the  conditions  upon  which  such 
writs  shall  operate  as  supersedeases,  and  to 
that  extent  it  relates  to  supersedeas  orders 
and  supersedeas  bonds.  An  act  confined  to 
the  granting  of  supersedeas  orders  and  the 
giving  of  supersedeas  bonds,  with  a  title  to 
amend  section  1272,  relating  to  supersedeas 
orders  and  bonds,  would  be  in  compliance 
with  the  mandate  of  the  constitution  as  to 
the  expression  of  the  subject-matter  in  the 
title.  But  a  supersedeas  and  a  writ  of  error 
are  entirely  different  things.  A  writ  of  er- 
ror does  not  per  se  affect  the  judgment, 
which  may  be  executed  while  the  writ  is 
pending,  unless  a  supersedeas  Issues  to  stay 
the  proceedings.  Under  the  title  to  amend 
sections  1270  and  1272,  relating  to  superse- 
deas orders  and  supersedeas  bonds,  the  act 
under  consideration  provides,  among  other 
things,  that,  before  a  writ  of  error  shall  is- 
sue in  favor  of  a  party  against  whom  a  judg- 
ment has  been  rendered  in  the  court  below, 
he  shall  file  a  bond,  payable  to  the  adverse 
party,  with  two  good  and  sufficient  obligors, 
in  a  sum  sufficient  to  cover  a  money  judg- 
ment rendered  against  him,  together  with 
costs,  and  conditioned  to  pay  the  amount  of 
the  judgment,  with  interest,  costs,  and  dam- 
ages, in  case  the  judgment  be  affirmed,  the 
writ  of  error  quashed,  or  the  appellate  pro- 
ceedings dismissed.  The  title  stated  is  cal- 
culated to  warn  members  of  the  legislature 
that  the  act  dealt  only  with  supersedeas  or- 
ders and  supersedeas  bonds,  and  contained 
no  intimation  that  such  a  radical  change  in 
reference  to  the  right  of  suing  out  a  writ  of 
error  was  designed.  Supersedeases  are 
made  operative  by  the  giving  of  bonds,  and 
the  idea  of  a  bond  in  connection  with  a  su- 
persedeas was  not  unusual.  The  purpose  of 
the  constitutional  provision  was,  as  fully 
shown  by  the  authorities  cited,  to  prevent 
surprise  or  fraud  upon  the  legislature  by 
means  of  false  and  deceptive  titles  to  stat- 
utes, and  we  are  of  the  opinion  that  the  title 
to  the  act  we  are  considering  is  of  that 
character.  It  does  not  contain  such  an  ex- 
pression of  the  subject  dealt  with  in  the  bill 
as  to  apprise  the  legislators  of  the  real  ob- 
ject sought  to  be  accomplished  by  the 
amendment.  Under  such  a  title,  calculated 
so  easily  to  mislead  members  as  to  the  true 
purpose  of  the  act,  and  containing,  as  it 
does,  such  extraordinary  provisions,  extend- 
ing In  some  cases  to  great  hardship.  If  not  to 
the  denial  of  natural  rights,  it  should  not  be 
sustained.  We  are  of  opinion  that  the  en- 
tire act  is  void  on  the  ground  stated,  and  so 
declare  it    The  provision  in  the  second  di- 


vision to  section  2,  In  reference  to  superse- 
deas orders,  is  so  dependent  upon  the  other 
provisions  of  the  act  as  to  fall  with  them. 

We  do  not  consider  the  other  ground  urged 
as  a  reason  why  the  act  is  void,  as  it  Is  not 
necessary. 

The  clerk  of  this  court  will  issue  the  writ 
of  error  prayed  for  in  the  motion,  and  it  will 
be  so  ordered. 


BLOXHAM,  Comptroller,  v.  CONSUMERS* 
ELECTRIC  LIGHT  &  STREET 
RAILROAD  CO. 

(Supreme  Court  of  Florida.   Oct  18,  1895.) 

Taxation  or  Street  Railroads — Constbootios 
or  Law— Judicial  Knowledge— Injdsotiox. 

1.  The  word  "railroad,"  in  Its  broadest  sig- 
nification, includes  a  street  railroad.  When  the 
word  is  used  in  a  statute,  there  is  no  definite  rule 
of  construction  as  to  whether  it  includes  street 
railroads.  It  may,  or  it  may  not,  include  them. 
The  meaning  of  the  word  must  depend  upon  the 
context  and  the  general  intent  of  the  statute  in 
which  it  is  used. 

2.  Besides  judicial  construction  of  statutes 
there  is  known  to  the  law  another  kind  of  con- 
struction. This  kind  of  construction  has  es- 
pecial application  to  statutes  for  the  regulation  of 
the  different  departments  of  the  government,  and 
is  the  interpretation  put  upon  them  by  the  actual 
administration  of  them  by  such  departments.  As 
distinguished  from  judicial  construction,  it  is 
called  the  practical  construction  of  statutes. 

3.  A  practical  construction  of  a  statute  by  a 
governmental  department,  while  not  of  such 
nigh  authority  as  a  Indicia]  interpretation  of  the 
act.  is,  when  not  in  conflict  with  the  constitution 
or  the  plain  intent  of  the  act,  of  great  persuasive 
force  and  efficacy. 

4.  The  contention  is  made  that  a  street  rail- 
road extending  along  the  streets  of  a  single  city, 
and  wholly  located  within  a  single  county,  is  not 
a  railroad  in  the  contemplation  of  our  statute, 
requiring  railroads  to  be  assessed  for  taxation  by 
the  comptroller  of  the  state,  and  that  the  same 
can  be  assessed  for  taxes  only  by  the  county  tax 
assessor.  For  more  than  12  years  past,  the  comp- 
troller of  the  state  has,  under  the  act  in  question, 
or  acts  of  similar  import,  assessed  all  railroads 
for  taxation,  including  street  railroads  located  in 
a  single  city  and  county.  The  taxes  have  always 
been  paid  to  the  state  upon  such  street  railroads, 
upon  such  assessments,  without  objection.  The 
legislature,  with  knowledge  of  such  practice,  has 
several  times  repealed  the  statute  containing  such 
provision,  and  passed  other  acts,  containing  simi- 
lar provisions;  thousands  of  dollars  having  been 
collected  under  such  assessments,  and  no  objec- 
tion made,  and  no  attack  upon  the  validity  of  the 
same.  Held,  that  such  practical  construction  of 
the  act  by  an  executive  department  of  the  govern- 
ment is  a  matter  of  which  the  court  can  take 
judicial  notice,  ana  that,  under  the  circumstan- 
ces stated,  the  greatest  deference  and  respect 
should  be  paid  to  the  same,  and  that  the  same 
should  not  be  interfered  with. 

5.  The  courts  cannot  enjoin  an  officer  of  the 
state  from  the  collection  of  the  state's  taxes  mere- 
ly because  they  think  he  might  adopt  a  mode 
which  would  be  fairer  and  more  equitable,  if  the 
mode  he  is  pursuing  is  authorized  by  the  statute. 
It  is  only  when  the  tax  is  illegal,  or  is  being 
illegally  collected,  that  an  injunction  should  be 
granted. 

6.  The  state's  lien  for  taxes,  having  attached 
by  the  assessment  of  the  property,  cannot  be  di- 
vested by  a  subsequent  judicial  sale  and  proceed- 
ing in  which  the  state  is  not  a  party,  even  though 
the  decree  under  which  the  sale  was  made  direct 
that  the  property  be  sold  free  from  all  liens  and 
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incumbrance*.  In  such  a  caw  the  lien  continues 
until  the  taxes  are  paid,  and  a  bill  of  complaint, 
not  alleging  a  payment  or  a  tender  of  the  taxes, 
is  demurrable. 

7.  Private  parties  hare  no  right,  in  proceed- 
inas  in  which  the  state  ia  not  a  party  by  consent, 
to  have  a  decree  entered  which  will  divest  it  of 
its  statutory  tax  lien  upon  the  property  involved 
in  the  srit  and  force  it  to  collect  its  taxes  in 
some  other  manner  than  that  prescribed  by  the 
statute.  No  court  has  jurisdiction  or  authority 
to  enter  a  decree  to  such  effect.  The  state,  by 
its  legislature,  has  ample  power  to  choose  its  own 
method  of  collecting  its  taxes,  and,  when  the 
method  chosen  violates  no  constitutional  provi- 
sion, no  court  can  require  it  to  adopt  any  other 
method. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Hillsborough 
county;  Barron  Phillips,  Judge. 

Bill  by  the  Consumers'  Electric  Light  & 
Street  Railroad  Company  against  W.  D. 
Bloxham,  comptroller,  for  an  Injunction. 
From  a  decree  overruling  a  demurrer  to  the 
bill,  and  granting  a  temporary  writ,  defend- 
ant appeals.  Reversed. 

William  B.  Lamar,  Atty.  Gen.,  and  W.  A. 
Carter,  State  Atty.,  for  appellant  P.  O. 
Knight,  for  appellee. 

LIDDON,  J.  The  appellee,  who  was  com- 
plainant in  the  court  below,  brought  Its  bill 
-of  complaint  to  enjoin  the  appellant  de- 
fendant below,  from  selling  a  certain  line  of 
street  railroad  for  the  payment  of  certain 
state  and  county  taxes.  The  property  In 
question  Is  an  electric  street  railroad  located 
upon  certain  streets  of  the  city  of  Tampa, 
and  wholly  situated  within  the  county  of 
Hillsborough.  The  taxes  sought  to  be  col- 
lected are  for  the  year  1883,  and  have  not 
been  paid.  The  property  was  levied  upon, 
and  a  sale  thereof  advertised.  A  demurrer 
to  the  bill  of  complaint  for  general  want  of 
equity,  and  upon  other  grounds,  was  over- 
ruled, and  a  temporary  injunction  granted, 
restraining  the  sale  of  the  property.  The  ap- 
peal is  taken  from  these  orders. 

Without  attempting  to  give,  even  in  a  di- 
gested form,  the  allegations  of  the  bill  of 
complaint,  it  is  sufficient  to  say  that  two 
principal  grounds  are  set  forth  why  the  pro- 
ceedings to  sell  the  property  should  be  en- 
joined. Inverting  the  order  In  which  they 
are  stated  In  the  bill  of  complaint  these  rea- 
sons, briefly  stated,  are  as  follows:  (1)  That 
the  assessment  of  the  property  by  the  comp- 
troller, under  the  statute  regulating  the  as- 
sessment of  railroads,  was  null  and  void, 
and  that  the  same  should  have  been  as- 
sessed by  the  county  tax  assessor  under  the 
general  statutes  for  the  assessment  of  real 
and  personal  property.  (2)  That  the  prop- 
erty, after  assessment  passed  out  of  the 
hands  of  the  parties  owning  it  at  the  time  of 
such  assessment  and  was  sold  at  a  judicial 
sale,  in  proceedings  to  which  the  state  was 
not  a  party;  that  the  order  under  which 
such  sale  was  made  directed  "that  the  same 
be  sold  free  from  any  mortgages,  judgments, 
mechanics',   laborers',   material   men's,  and 


other  liens  or  Incumbrances  of  any  kind 
whatsoever,  and  that  all  parties  consented 
thereto";  that  the  property  sold  for  a  large 
sum  of  money,  which  was  paid  into  the 
registry  of  the  court,  where  It  still  remained; 
that  such  sale  was  confirmed,  and  a  deed 
made  to  the  purchaser,  conveying  the  prop- 
erty to  him  in  fee  simple,  free  from  all  Hens 
and  incumbrances;  that  the  complainant  is 
now  the  owner  of  the  property;  that  the 
property  was  sold  pendente  lite,  and  that  it 
was  the  Intention  of  said  sale  that  the  money 
for  which  said  property  should  be  sold 
should  be  brought  into  court,  and  should 
represent  the  property,  and  that  any  Hens 
and  Incumbrances  whatever  existing  against 
the  same  should  be  paid  out  of  said  fund, 
and  that  said  property  should  be  sold  free 
from  any  .and  all  liens  and  Incumbrances 
whatever.  Wherefore,  it  Is  claimed  that 
the  property  should  not  be  held  liable  for 
the  taxes,  but  that  the  same  should  be  paid 
out  of  the  funds  In  the  registry  of  the  court. 

Under  the  first  objection,  that  the  assess- 
ment of  the  property  by  the  comptroller,  un- 
der the  statute  regulating  the  assessment  of 
railroads,  was  Illegal  and  void,  it  is  urged 
that  a  street  railway  extending  over  the 
streets  of  a  single  city,  and  wholly  located 
within  the  limits  of  a  single  county,  is  not  a 
"railroad,"  within  the  meaning  of  the  word 
as  used  In  the  statute.  If  a  street  railroad 
is  not  a  railroad,  in  contemplation  of  the  stat- 
ute, the  assessment  Is  illegal,  but  if  it  is 
such  a  railroad,  the  assessment  Is  legal  and 
proper.  The  question  presented  requires  an 
examination  of  the  statute.  Sections  48,  49, 
c.  4115,  Laws  Fla.  (Act  1893).  The  forty- 
eighth  section  of  the  act  provides,  among 
other  things,  In  substance,  that  certain  offi- 
cers of  a  railroad  company,  or  the  "receiver 
of  any  railroad,  whose  track  or  roadbed,  or 
any  part  thereof,  Is  In  this  state,"  shall  an- 
nually make  a  return  to  the  comptroller  of 
the  state  under  oath,  showing  the  total 
length  and  value  of  such  road,  Including 
branches,  side  tracks,  lots,  part  of  lots,  ter- 
minal facilities,  etc.,  in  this  state;  the  total 
length  and  value  thereof  In  each  county, 
city,  or  Incorporated  town,  and  the  number 
and  value  of  all  locomotives,  engines,  cars, 
etc  If  such  return  is  not  made,  or  the 
same,  when  made,  Is  not  satisfactory  to  the 
comptroller,  then  he,  with  the  assistance  and 
advice  of  the  attorney  general  and  treasurer 
of  the  state,  has  the  power  to  assess  the 
property  from  the  best  Information  obtaina- 
ble, specifying  the  values  In  each  county. 
The  value  of  the  rolling  stock  Is  apportioned 
to  each  county  pro  rata,  the  length  of  the 
track,  branches,  and  side  tracks  In  the  same, 
and  the  respective  county  assessors,  and  the 
authorities  of  cities  and  towns,  notified  ac- 
cordingly; and,  upon  the  valuation  thus  ap- 
portioned, the  taxes  shall  be  assessed  as 
upon  the  property  of  Individuals.  The  for- 
ty-ninth section,  among  other  things,  pro- 
vides that  the  comptroller,  upon  certificates 
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showing  default  of  payment  in  any  county, 
shall  have  the  power  to  issue  a  warrant  di- 
rected to  the  sheriff  of  any  county  where 
such  defaulting  railroad,  or  any  part  there- 
of. Is  located,  by  which  such  sheriff  is  au- 
thorized to  sell  the  entire  road,  or  such  part 
thereof  as  may  be  necessary,  to  pay  such 
taxes  and  the  costs  and  expenses  of  sale. 
The  proceeds  of  such  sale  are  to  be  divided 
among  the  counties  where  such  taxes  are 
due.  The  legislature,  especially  in  the  forty- 
eighth  section,  seems  to  assume  that  every 
railroad  in  this  state  extends  into,  and  is 
situated  in,  more  than  one  county  there- 
of. The  forty-ninth  section,  however,  Implies 
that  a  railroad  may  be  wholly  located  in  one 
county.  It  is  plain  that  the  purpose  and  in- 
tention of  the  act  is  that  railroads,  and  the 
rolling  stock  and  appurtenances  used  in  the 
operation  of  the  same,  should  be  taxed  as  an 
entirety;  that,  where  they  extend  Into  differ- 
ent counties,  there  should  be  uniformity  in 
the  valuation  and  assessment  thereof  In  such 
counties;  and  that  the  value  of  the  rolling 
stock,  which  Is  almost  constantly  in  motion, 
going  from  one  county  to  another,  should  be 
properly  taxed,  without  double  taxation,  or 
any  dispute  as  to  the  situs  of  such  property 
for  taxation.  The  word  "railroad,"  in  its 
broadest  signification,  would  undoubtedly  in- 
clude a  street  railroad;  all  railroads  being 
more  or  less  alike  In  their  physical  construc- 
tion. It  is  said  that  when  the  word  "rail- 
road" is  used  in  a  statute,  there  is  no  defi- 
nite rule  of  construction  as  to  whether  It 
Includes  street  railways.  It  may  or  may  not 
include  them.  The  meaning  of  the  word 
must  depend  upon  the  context  and  the  gen- 
eral Intent  of  the  statute  in  which  it  is  used. 
19  Am.  &  Eng.  Enc.  Law,  788;  Chicago  v. 
Evans,  24  111.  52.  The  word  "railroad,"  as 
generally  used,  applies  to  commercial  rail- 
ways engaged  in  the  transportation  of 
freight  and  passengers  for  long  distances, 
and,  as  a  general  rule,  having  steam  eugines 
for  motive  power,  and  making  stops  at  regu- 
lar stations  for  the  receipt  and  discharge  of 
freight  and  passengers.  The  term  "street 
railroad"  applies  only  to  such  road  the  rails 
of  which  are  laid  to  conform  to  the  grade 
and  surface  of  the  dtreet,  and  which  is  other- 
wise constructed  so  that  the  public  are  not 
excluded  from  the  street  as  a  public  high- 
way, which  runs  at  a  moderate  rate  of  speed 
compared  with  commercial  railroads,  which 
carries  no  freight,  but  only  passengers  from 
one  part  of  a  thickly  populated  district  to 
another  in  a  town  or  city  and  its  suburbs, 
and  for  that  purpose  runs  its  cars  at  short 
Intervals,  stopping  at  street  crossings  or 
other  places  irregularly,  as  the  convenience 
of  its  patrons  may  require,  for  the  reeelpt 
and  discharge  of  its  passengers.  The  cars 
upon  such  roads  may  be  propelled  by  ani- 
mal or  mechanical  power.  Williams  v.  Rail- 
way Co.,  41  Fed.  556.  No  case  has  been 
pointed  out  to  us  by  counsel,  and,  after 
much  investigation,  we  have  been  unable  to 


find  a  judicial  definition  of  the  word  "rail- 
road," occurring  in  any  taxing  statute  simi- 
lar to  ours,  as  to  whether  or  not  it  would  in- 
clude a  street  railroad. 

Besides  the  judicial  construction  of  stat- 
utes, there  is  known  to  the  law  another  kind 
of  construction.  This  kind  of  construction 
has  especial  application  to  statutes  made  for 
the  regulation  of  the  different  departments 
of  the  government,  and  is  the  interpretation 
put  upon  them  by  the  actual  administration 
of  them  by  such  departments.  As  distin- 
guished from  judicial  construction,  it  is  called 
the  "practical  construction"  of  statutes. 
While  not  of  such  high  authority  as  a  judi- 
cial Interpretation  of  the  act,  such  practical 
construction  of  the  class  of  statutes  referred 
to,  when  not  in  conflict  with  the  constitution 
or  the  plain  intent  of  the  act,  is  of  great  per- 
suasive force  and  efficacy.  The  system  of 
taxation  of  railroads  by  the  state  comptrol- 
ler, In  the  manner  prescribed  by  the  sections 
of  the  act  hereinbefore  referred  to,  has  ex- 
isted in  this  state  ever  since  the  enactment  of 
chapter  1713,  Laws  Fla.  (Act  1869).  Blight 
modifications  have  at  various  times  been 
made  by  different  legislatures,  but  the  gen- 
eral system  has  remained  unchanged.  It  Is 
well  known  to  all  who  are  familiar  with  the 
history  of  the  state,  and  with  the  method  of 
taxation  prevailing  therein,  that  for  at  least 
12  years  past  the  comptroller  of  the  state, 
under  and  by  authority  of  the  statute  under 
which  the  action  sought  to  be  enjoined  Is  tak- 
en, or  statutes  of  similar  import,  has  assess- 
ed all  railroads,  including  street  railroads,  as 
being  Included  within  the  general  term  "rail- 
roads," as  the  same  is  used  in  the  law. 
Street  railroads  located  in  a  single  city  have 
been  no  exception  to  the  general  rule.  The 
taxes  for  many  years  have  been  paid  to  the 
state  under  such  assessments  without  objec- 
tion. Thousands  of  dollars  have  been  so  col- 
lected, and  no  attack  whatever  has  been  made 
upon  the  validity  of  such  assessment  This 
long-prevailing  construction  is  a  matter  of 
which  the  court  can  take  judicial  notice. 
Westbrook  v.  Miller,  56  Mich.  148,  22  N.  W. 
256.  It  is  notorious  that  acts  for  the  general 
collection  of  revenue  are  generally  formu- 
lated by  or  under  the  advice  of  the  comp- 
troller of  the  state.  Since  this  method  of 
assessing  taxes  upon  street  railroads  has 
been  in  force,  the  legislature  has  several 
times,  repealing  former  acts,  re-enacted  the 
same  provisions,  thus  giving  legislative  sanc- 
tion to  the  practical  construction  of  the  act 
by  the  department  of  the  state  government 
which  has  charge  of  the  assessment  and  col- 
lection of  taxes  from  railroads.  "Where 
there  are  different  statutes  in  pari  materia, 
made  at  different  times,  or  even  expired,  and 
not  referring  to  each  other,  they  ,  shall  be  tak- 
en and  construed  as  one  system,  and  as  ex- 
planatory of  each  other."  Lord  Mansfield, 
in  Rex  v.  Loxdale,  1  Burrows,  445,  cited  in 
Doggett  v.  Walter,  15  Fla.  (text)  367.  The 
question  of  the  force  and  authority  of  a  prac- 
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instruction  of  a  statute  has  often  been 
upon  by  the  courts.  In  Westbrook  v. 
supra,  an  opinion  delivered  by  Judge 
it  Is  said:  "The  construction  placed 
executive  department  upon  a  statute 
g  the  performance  of  Its  duties  Is  not 
to  be  questioned,  especially  when  it 
come  established  by  long  usage,  and 
to  matters  of  form  only.  But  prac- 
instructlon  must  not  be  allowed  to  de- 
e  manifest  purpose  of  the  statute." 
r,  It  is  said  in  the  same  case:  "When, 
>erformance  of  executive  duties,  it  be- 
aecessary  for  the  executive  department 
itrue  a  statute,  great  deference  is  al- 
lue  to  its  judgment;  and  the  obliga- 
increased  by  the  lapse  of  considerable 
jfore  its  acts  are  called  in  question." 
mthoritles  from  the  supreme  court  of 
alted  States  and  from  subordinate 
>f  the  federal  system  are  cited  to  sus- 
e  propositions  announced, 
question  involved  Is  the  method  of 
a  of  the  property  in  dispute.  No  ques- 
raised  of  the  liability  of  the  property 
ition.  No  showing  is  made  of  any 
assessment,  or  unequal,  unjust,  or  op- 
e  taxatioa  The  taxes  on  the  prop- 
>r  the  year  for  which  the  assess- 
es made  have  not  been  paid.  The 
y  has  not  discharged  the  burden  of 
n  which  rests  upon  It  as  upon  all 
property  in  the  state  not  specially 
ed  by  law.  In  such  a  case  we  think 
atest  deference  and  respect  should  be 
'  this  court  to  the  long-prevailing  con- 
»n  of  the  statute  made  by  the  execu- 
partment  of  the  state  government,  and 
[  not  interfere  with  the  same.  We  do 
it  oiur  conclusion  upon  the  case  of 
ook  v.  Miller,  supra,  but  have  exam- 
my  other  authorities  upon  the  subject, 
practically  unanimously  agree  with 
se.  Among  other  cases  of  similar  im- 
■e  Johnson  v.  Ballou,  28  Mich.  379; 
y  v.  Mahar,  1  Mich.  28;  Solomon  v. 
Bsloners,  41  Ga.  157;  Scanlan  v. 
33  Wis.  663;  Insurance  Co.  v.  Hoge, 
j.  35;  Chesnut  v.  Shane,  16  Ohio,  599; 
re  v.  State,  55  Ala.  198;  Edward's 
v.  Darby,  12  Wheat  206;  U.  S.  v. 
e,  8  Wall.  330;  Klersted  v.  State,  1 
I.  231;  Brown  y.  U.  S.,  113  U.  S.  568,  5 
t.  648,  and  various  authorities  cited 
;  U.  S.  v.  Lytle,  5  McLean,  9,  Fed  Cas. 
652;  People  v.  Dayton,  55  N.  Y.  367; 

v.  Forreatal,  65  Wis.  341,  27  N.  W. 
:h.  St  Const  8  309  et  seq.  In  the  case 
rom  41  Ga,  the  court  said,  adopting 
.ctlcal  construction  of  a  statute  made 
executive  department  of  the  govern- 
hat  if  the  matter  were  before  them  as 
?Inal,  independent  proposition,  they 
be  inclined  to  hold  differently,  but 
their  own  views  to  such  practical  con- 
>n. 

brings  us  to  the  consideration  of  the 


second  ground  upon  which  It  was  claimed 
that  the  Injunction  should  Issue.  The  alle- 
gations of  the  bill  of  complaint  as  to  the  man- 
ner of  complainant's  acquiring  a  title  to  the 
property  Is  very  vague  and  Indefinite,  there 
being  no  direct  statement  whatever  that  it 
acquired  title  through  the  Judicial  sale  men- 
tioned. We  will  consider  the  case,  however, 
as  if  the  bill  contained  such  an  averment. 
The  property  had  been  assessed  for  its  taxes, 
and  a  lien  for  the  same  thereby  acquired  by 
the  state  before  the  judicial  sale.  The  con- 
tention, however,  Is  that,  although  the  state 
was  not  a  party  to  the  proceedings  In  which 
the  sale  was  made,  yet,  by  virtue  of  the  di- 
rection of  the  court  that  the  property  be  sold 
free  from  any  mortgages,  judgments,  me- 
chanics', laborers',  material  men's,  or  other 
liens  and  incumbrances  whatever,  such  sale 
divested  the  state's  lien,  so  that  it  cannot 
subject  the  property  Itself  to  the  payment  of 
the  taxes  assessed  against  it,  but  must  inter- 
vene by  petition  in  the  suit  and  obtain  pay- 
ment of  the  taxes  from  the  funds  In  the  reg- 
istry of  the  court  It  is  contended  that  it 
would  be  inequitable  for  the  state  to  now 
subject  the  property  In  the  hands  of  com- 
plainant to  the  payment  of  taxes,  when  there 
is  a  fund  in  court  from  which  such  payment 
can  be  secured.  Disposing  of  this  minor  con- 
tention first,  we  will  quote  the  language  of 
the  supreme  court  of  Rhode  Island  in  the 
case  of  Bank  v.  Tripp,  13  R.  I.  621  (text,  622); 
"The  complainant  contends  that  the  collector 
ought  to  be  enjoined  because  the  levy  and 
sale  are  inequitable  and  unfair.  But  in  our 
opinion  we  cannot  enjoin  him  merely  be- 
cause we  think  he  might  adopt  a  mode  which 
would  be  fairer  and  more  equitable,  if  the 
mode  he  is  pursuing  is  authorized  by  the  stat- 
ute. The  collector  is  an  official  of  the  gov- 
ernment and  has  as  much  right  as  the  court 
to  use  his  own  Judgment  In  the  execution  of 
his  office.  It  Is  only  when  the  tax  is  illegal, 
or  is  being  illegally  collected,  that  the  courts 
which  go  furthest  grant  an  injunction." 
Other  remarks  applicable  to  this  point  will  be 
used  In  disposing  of  other  questions  In  the 
further  course  of  this  opinion. 

The  state's  lien  for  taxes,  having  attached 
by  the  assessment  of  the  property,  could  not 
be  divested  by  a  subsequent  judicial  sale, 
even  though  the  decree  under  which  the  sale 
was  made  should  have  directed  that  the  prop- 
erty should  be  sold  free  from  all  incum- 
brances. The  case  of  Mesker  v.  Koch,  76 
Ind.  68,  is  very  much  like  the  present  one. 
The  complainants,  In  the  case  cited,  alleged 
that  they  had  purchased  the  property  at  a 
judicial  sale;  that  the  firm  against  whom  the 
property  was  assessed  had  gone  Into  bank- 
ruptcy; that  the  taxes  claimed  were  set  forth 
in  the  bankruptcy  schedule  of  Indebtedness; 
that  the  same  was  a  preferred  claim;  and 
that  funds  to  pay  the  same  had  been  in  the 
hands  of  the  assignee  In  bankruptcy,  which 
fact  was  known  to  the  treasurer.  A  demurrer 
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to  the  bill  was  sustained.  The  court,  affirm- 
ing the  decision,  quoting  Stokes  v.  State,  46 
<Ja.  412,  held:  "That  the  state  can  enforce 
the  payment  of  Its  taxes  by  a  sale  of  the 
property  upon  which  they  are  a  lien,  though 
the  owner  has  been  adjudged  a  bankrupt, 
and  the  assignee  has  sold  the  property  to  a 
third  party.  •  *  *  The  state  has  the  right 
to  follow  the  property  into  whosesoever  hands 
found.  *  •  *  The  bankrupt  law  does  not 
■attempt  to  deprive  a  state  of  this  power. 
True,  It  makes  provision  for  the  payment  of 
the  state  taxes,  If  the  state  chooses  to  come 
Into  the  bankrupt  court  and  claim  them,  but 
she  cannot  be  compelled  to  come  In.  Hence 
the  assignee,  by  sale  of  a  bankrupt's  proper- 
ty, cannot  divest  the  right  of  the  state  to 
enforce  the  payment  of  her  taxes  on  the  prop- 
erty, wherever  it  may  be  found."  In  the 
case  of  Stokes  v.  State,  supra,  the  property 
had  been  sold  under  an  order  directing  that 
the  same  be  sold  free  from  Incumbrances. 
The  trial  court  Instructed  the  jury  as  follows: 
"That  If  it  appears  that  the  tax  was  as- 
sessed upon  this  land  for  the  year  1868,  as 
the  property  of  Hunt  and  Bryan,  then  the 
bankrupt  court  had  no  power  to  divest  the 
lien  of  the  taxes  on  the  land  hi  favor  of  the 
state,  and  that  no  sale  or  order  of  said  court 
could  Interfere  with  the  right  of  the  state 
to  collect  said  tax,  and  that  said  land,  In 
whosesoever  hands  it  might  be,  was  still  lia- 
ble for  the  tax."  This  charge  was  affirmed 
as  a  correct  statement  of  the  law  by  the  ap- 
pellate court  The  principle  stated  In  the 
cases  quoted  from  are  upheld  by  various  au- 
thorities, among  which  are  Black,  Tax  Titles, 
S  187;  Freeman  v.  Mayor,  etc.,  66  Ga.  617; 
Atlanta  &  R.  Air-Line  R.  Go.  v.  State,  63 
Ga.  483;  Osterberg  v.  Trust  Co.,  83  U.  S. 
424;  Isaacs  v.  Decker,  41  IndL  410;  Bodertha 
v.  Spencer,  40  Ind.  353.  The  sale  under  the 
decree  of  the  court  In  the  present  case  did 
not  divest  the  state's  Hen  for  taxes.  A  proper 
Interpretation  of  the  decree  of  the  court  does 
not  show  that  It  Intended  to  divest  the  state 
of  its  tax  Hen,  even  if  it  had  the  power  so 
to  do.  Several  classes  of  Hens  and  incum- 
brances are  expressly  mentioned  In  the  de- 
cree. The  Hen  for  taxes  Is  not  so  mentioned. 
We  need  not  Invoke  the  doctrine  of  "expresslo 
unius  exclusio  alterlus  est,"  to  show  that  a  tax 
Hen  was  not  Included  In  the  decree,  for  It 
is  well  settled  that  such  a  Hen  does  not  stand 
upon  the  footing  of  an  ordinary  Hen,  and  Is 
not  displaced  by  a  sale  under  a  pre-existing 
judgment  or  decree,  unless  so  directed  by  stat- 
ute. The  lien  continues  until  the  taxes  are 
paid,  and  the  biU  is  demurrable  unless  It 
allege  a  payment  or  a  tender  of  the  taxes. 
Besides  authorities  above  cited,  see  RInard  v. 
Nordyke,  76  Ind.  130;  Ber  v.  Colson,  8  Neb. 
331,  1  N.  W.  248. 

In  reference  to  the  contention  that  the  state 
ought  to  Intervene  by  petition  In  the  suit 
pending  In  the  court  below,  and  collect  Its 
taxes  from  the  money,  the  proceeds  of  the 


property,  In  the  registry  of  the  court,  the  un- 
doubted weight  of  authority  Is  that,  while 
the  state  might  so  intervene  If  it  chose,  it 
cannot  be  compeUed  to  do  so.  Private  par- 
ties have  no  right,  In  proceedings  in  which 
the  state  Is  not  a  party  by  consent,  to  have 
a  decree  entered  which  will  divest  it  of  Its 
statutory  tax  lien  upon  the  property  involved 
In  the  suit,  and  force  it  to  collect  its  taxes 
in  some  other  manner  than  that  prescribed 
by  the  statute.  No  court  has  jurisdiction  or 
authority  to  enter  a  decree  having  such  effect. 
The  state,  by  Its  legislature,  has  ample  power 
to  choose  its  own  method  of  collecting  its 
taxes.  When  the  method  chosen  violates  no 
constitutional  provision,  no  court  can  require 
it  to  adopt  any  other  method.  To  compel 
It  to  Intervene  in  litigation  to  become  a  party 
to  suits  between  private  Individuals  or  corpo- 
rations would  impair  the  functions  of  tie 
state  government,  would  involve  expense  of 
court  costs  and  counsel  fees,  and  delay  and  in- 
convenience in  the  collection  of  the  public 
revenues.  In  this  way  taxes  might  be  lost 
the  collection  of  them  endangered,  and  the 
costs  of  collection  would  certainly  be  swelled 
by  the  fees  and  expenses  of  litigation.  Aii- 
nely  v.  De  Saussure,  12  S.  G.  488  (text  511); 
Smith  v.  Gatewood,  3  8,  C.  333. 

The  counsel  for  appellee  relies  with  much 
confidence  upon  the  case  of  In  re  Tyler,  149 
U.  S.  164,  13  Sup.  Ct  785,  and  upon  cases 
cited  by  the  court  in  said  opinion.  What  we 
have  said  disposes  of  the  case  before  us;  but. 
In  view  of  the  earnestness  with  which  the 
cases  mentioned  have  been  pressed  upon  our 
attention,  we  deem  it  not  Inappropriate  to 
refer  briefly  to  them.  We  cannot  enter  Into 
any  critical  analysis  of  each  case,  because 
such  a  course  would  extend  this  opinion  to 
undue  length.  The  case  of  In  re  Tyler  was 
a  habeas  corpus  proceeding  to  reUeve  from 
punishment  for  contempt  a  South  Carolina 
sheriff  who  had  levied  a  tax  execution  or 
warrant  upon  property  in  the  hands  of  a  re- 
ceiver appointed  by  a  United  States  court. 
An  injunction  had  been  previously  issued 
against  the  levy,  and  the  taxes  sought  to  be  ' 
enforced  had  been  held  Illegal  by  the  court. 
The  supreme  court  denied  the  writ  of  habeas 
corpus,  upon  the  ground  that  the  property 
In  question  was  In  custodla  legis,  and  that 
the  duty  of  the  court  to  protect  It  from  all 
interference  extended  to  the  levy  of  a  tax 
warrant  Without  expressing  any  assent  to 
or  dissent  from  the  doctrine  announced,  it  is 
sufficient  to  say  that  the  facts  of  this  case 
are  entirely  different  from  the  Tyler  Case. 
The  property  here  levied  upon  is  not  in  the 
custody  of  the  court  It  has  been  sold  under 
order  of  court  to  private  parties,  and  is  in 
their  exclusive  ownership  and  possession. 
There  is  no  ground  for  the  contention  In  the 
present  proceeding  of  an  interference  with 
the  property  In  the  possession  of  a  receiver, 
an  officer  of  the  court.  The  money  (the  pro- 
ceeds of  the  sale  of  the  property)  may  be 
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considered  as  In  custodia  legis,  bat  the  prop- 
erty itself  is  free  and  discharged  from  the 
care  and  custody  of  the  court. 

In  the  case  of  Central  Trust  Co.  ▼.  New 
York  City  &  N.  R.  Co.,  110  N.  Y.  250,  18 
N.  B.  92,  the  converse  of  the  proposition  con- 
tended for  by  appellee  was  asserted.  There 
the  state  intervened,  and  sought  to  enforce 
the  payment  of  taxes  of  a  railroad  that  had 
gone  into  the  hands  of  a  receiver  from  funds 
in  his  hands  arising  from  the  operation  of  the 
road.  The  statute  pointed  out  a  different 
remedy,  and  it  was  claimed  that  the  statu- 
tory remedy  should  have  been  pursued.  The 
court  held  that  the  state  was  not  confined  to 
the  statutory  remedy,  but  that  the  court 
might  order  the  taxes  paid  upon  the  petition 
of  Intervention. 

Several  other  cases  cited  by  appellee  show 
that,  where  the  proceeds  of  property  subject 
to  payment  of  taxes  have  come  into  the  cus- 
tody of  a  court,  such  court  might,  upon  the 
intervention  of  the  state,  direct  the  taxes 
paid  by  the  receiver  or  officer  holding  such 
funds.  But  none  of  them  hold  that  the  state, 
in  a  case  where  the  property  has  been  sold 
and  discharged  from  the  custody  of  the  court, 
is  compelled  to  seek  payment  of  its  taxes 
from  the  proceeds  of  the  property  in  the 
custody  of  the  court  On  the  contrary,  one 
of  the  cases  cited  by  appellee  (Savannah  v. 
Jesup,  106  U.  S.  663,  1  Sup.  Ot  512)  shows 
that  the  course  pursued  by  the  state  in  the 
present  instance  is  a  correct  one.  In  that 
case  the  court  said:  "If  the  city  had  a  valid 
claim  for  taxes,  •  •  •  two  courses  were 
open  to  it:  To  postpone  action  under  *ts  ex- 
ecutions until  the  proceedings  in  the  cir- 
cuit court  of  the  United  States  were  con- 
cluded, and  its  possession  of  the  property, 
by  receivers,  had  ended;  or,  with  leave  of 
court  to  file  a  petition  pro  interesse  suo,  sub- 
mitting its  claim  for  judicial  determination. 
It  adopted  the  latter  course."  It  is  useless 
to  further  cite  or  analyze  the  cases  in  ap- 
pellee's brief.  The  most  that  can  be  claimed 
for  any  of  them  is  that  they  forbid  an  in- 
terference, by  virtue  of  a  tax  warrant  with 
property  actually  in  the  custody  of  the  court. 
None  of  them  are  authority  for  the  proposi- 
tion that  a  tax  warrant  cannot  be  levied 
upon  property  which  has  been  discharged 
from  such  custody.  The  doctrine  is  laid  down 
in  High  on  Receivers  (section  602)  that  real 
estate  which  has  been  held  by  a  receiver, 
where  the  title  did  not  vest  In  him,  after  the 
termination  of  the  possession  of  the  receiver, 
is  subject  to  the  lien  of  a  judgment  and  ex- 
ecution against  It  the  same  as  if  there  had 
never  been  any  receivership.  If  this  is  true 
of  the  lien  of  an  ordinary  judgment,  the  rea- 
son is  much  stronger  for  applying  It  to  the 
Hen  of  the  state  for  taxes,  which  is  the  high- 
est of  all  liens. 

The  decrees  appealed  from  are  reversed, 
with  directions  to  the  court  below  to  enter 
an  order  dissolving  the  temporary  injunction 
granted  In  the  cause,  sustaining  the  demurrer, 
v.  KJso.no.  16— 29 


and  dismissing  the  bill  of  complaint  The  or- 
der dismissing  the  bill  of  complaint  not  to  be 
entered  if  complainant  desires  to  make  a  fur- 
ther case  by  amendment;  in  such  event  the 
usual  course  will  be  taken. 


BUCKNER  v.  RICHMOND  &  D.  R.  CO.  et  aL 

(Supreme  Court  of  Mississippi.    May  27,  1895.) 

iHiORT  to  Employe — Contributory  Nkgligbncb 
— Dsfbotivb  AjPFMAXOBS— Kbowlbdgbob  Ob- 
jects bt  Employe— Liability  or  Lessor. 

1.  Contributory  negligence  is  matter  of  de- 
fense, on  suit  by  an  employe  for  injuries. 

2.  Const  1890,  §  193,  in  providing  that 
knowledge  by  an  employe  of  defects  in  machinery 
shall  not  bar  a  recovery  by  him  for  injuries  caus- 
ed by  such  defects,  does  not  preclude  such  knowl- 
edge, as  a  fact  controlling  the  degree  of  care  to 
be  exercised  by  the  employe  under  the  circumstan- 
ces, from  being  admissible  to  show  contributory 
negligence. 

3.  The  lessor  of  a  railroad  and  appliances  is 
not  liable  for  injuries  to  an  employe  of  the  lessee 
caused  by  defects  in  the  appliances. 

Appeal  from  circuit  court,  Clay  county;  C. 
H.  Campbell,  Judge. 

Action  by  B.  A.  Buckner  against  the  Rich- 
mond &  Danville  Railroad  Company  and  an- 
other for  personal  injuries.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

Critz  &  Beckett,  for  appellant  A.  F.  Fox, 
for  appellees. 

CAMPBELL,  Special  Judge,  The  aver- 
ment of  the  declaration  that  the  hand  car  fur- 
nished him  by  his  employers  was  defective  in 
having  a  lever  that  made  its  operation  dan- 
gerous to  persons  on  it  and  a  broken  wheel, 
which  led  to  serious  -consequences,  and  that 
these  defects  were  the  direct  and  immediate 
cause  of  the  injury  to  the  plaintiff  of  which 
he  complains,  makes  it  sufficient  to  withstand 
a  demurrer,  although  the  declaration  does  not 
negative  contributory  negligence  by  the  plain- 
tiff; the  rule  in  this  case  being  that  this  de- 
fense Is  to  be  made  by  the  defendant  unless 
it  arises  out  of  the  case  made  by  the  plaintiff. 
The  declaration  shows  that  the  plaintiff  had 
knowledge  of  the  defects  in  the  hand  car,  but 
the  constitution  of  1890  declares  that  knowl- 
edge by  an  employe  of  the  defective  or  unsafe 
character  or  condition  of  any  machinery  shall 
be  no  defense,  etc  Section  193.  The  effect  of 
this  Is  not  to  destroy  the  defense  of  contribu- 
tory negligence  by  a  railroad  company,  but  to 
merely  abrogate  the  previously  existing  rule 
that  knowledge  by  an  employe  of  the  defective 
or  unsafe  character  of  the  machinery  or  ap- 
pliances shall  not  of  itself,  bar  a  recovery. 
The  law  was  that  knowledge  by  an  employe 
of  defective  appliances,  which  be  voluntarily 
used,  precluded  his  recovery  for  an  Injury  thus 
received.  The  constitution  destroys  that  rule, 
and  the  mere  fact  that  the' employ 6  knew  of 
the  defect  Is  not  a  bar  to  recovery;  but  knowl- 
edge by  an  employe  of  defects  Is  still  an  ele- 
ment or  factor— and  a  very  important,  one— in 
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determining  whether,  with  the  knowledge  he 
had,  be  used  that  degree  of  caution  required  in 
his  situation  with  reference  to  the  appliances 
causing  his  injury.  The  constitution  did  not 
have  the  effect  to  free  employes  of  railroad 
companies  from  the  exercise  of  ordinary  cau- 
tion and  prudence.  It  does  not  license  reck- 
lessness or  carelessness  by  them,  and  give 
them  a  claim  to  compensation  for  injuries  thus 
suffered.  They,  like  others  not  employes,  must 
not  be  guilty  of  contributory  negligence,  if 
they  would  secure  a  right  of  action  for  inju- 
ries. The  fact  of  knowledge  of  defects  shall 
not,  as  heretofore,  be  a  defense,  but  the  same 
rule  that  applies  to  others  applies  to  them. 
They  must  use  the  degree  of  caution  applica- 
ble to  the  situation,  for  the  absence  of  this  is 
negligence,  and,  If  it  contributed  to  the  injury, 
no  recovery  can  be  had  by  an  employe,  any 
more  than  by  one  not  an  employe.  It  was  not 
the  purpose  of  the  makers  of  the  constitution 
to  place  employes  on  a  more  favorable  footing 
as  to  this  than  others,  but  simply  to  free  them 
from  the  bar  before  held  to  arise  from  the 
fact  of  knowledge  of  defective  conditions.  It 
Is  not  a  defense,  but  it  is  a  fact  or  circum- 
stance for  consideration,  among  others,  in  or- 
der to  determine  the  presence  or  absence  of 
contributory  negligence,  which  Is  yet  a  de- 
fense, as  it  was  before,  but  is  not  to  be  made 
out  against  an  employe  by  the  mere  fact  of  his 
knowledge. 

The  case  of  Welsh  v.  Railway  Co..  70  Miss. 
20, 11  South.  723,  Is  not  Inconsistent  with  this 
view,  as  a  careful  reading  of  the  opinion  will 
show.    The  case  shows  that  the  circuit  court 
had  Instructed  peremptorily  for  the  defendant, 
because  the  plaintiff  had  used  a  defective  ap-  ; 
plianoe  after  he  had  notice  of  Its  condition.  1 
He  testified  that,  although  he  had  known  of 
it,  he  had  reason  to  believe,  and  did  believe, 
that  the  defect  had  been  remedied.    It  was  In  i 
reference  to  the  defense  Of  contributory  negll-  j 
gence,  consisting  in  mere  knowledge  of  de-  j 
fects,  that  the  language  of  the  opinion  was  j 
employed,  and  correctly;  but  it  was  not  in-  i 
tended  to  announce  that  employes  are  freed 
by  the  constitution  from  the  obligations  ot 
common  prudence  and  caution  to  avoid  Injury 
applicable  to  all  alike.    The  opinion  should  be 
read  with  reference  to  the  case  being  dealt 
with,  and  it  will  be  found  correct  as  applied 
to  it,  but  there  Is  danger  that  the  court  may 
be  supposed  to  have  held  what  it  did  not  in- 
tend to  decide;  and  because  of  this,  and  that 
the  matter  la  presented  In  the  case  now  before 
us,  we  have  given  expression  to  the  foregoing 
views. 

The  declaration  shows  a  cause  of  action 
against  the  Richmond  &  Danville  Railroad 
Company,  and  as  to  it  the  demurrer  should 
have  been  overruled.  The  plaintiff  was  its 
servant,  and  the  question  presented  by  the  de- 
murrer of  the  Georgia  Pacific  Company  la 
whether  the  servant  or  its  lessee  has  a  right 
of  action  against  it  for  injuries  he  received 
from  the  use  of  defective  or  unsafe  machin- 
ery It  had  leased.   The  courts  are  divided  on 


the  question  as  to  the  effect  of  a  lease  by  a 
railroad  company  on  the  rights  of  persona  suf- 
fering wrong  by  the  lessee  to  recover  of  the 
lessor.  All,  perhaps,  agree  that  an  unauthor- 
ized lease  leaves  liability  as  though  a  lease 
had  not  been  made.  Where  there  Is  legal  au- 
thority for  the  lease,  and  express  immunity 
granted  to  lessor  by  the  act  permitting  the 
lease,  there  is  no  liability  of  the  lessor;  but 
where  a  lease  la  authorized,  and  no  provision 
for  exemption  is  contained  in  the  authoriza- 
tion, some  courts  hold  that  the  lessor  continues 
liable  as  before,  and  some  deny  continued  lia- 
bility on  the  part  of  the  lessor.  The  question 
of  the  lessor's  liability  has  been  made  to  de- 
pend on  circumstances  as  to  the  condition  of 
the  road  and  appliances  leased,  when  leased, 
the  terms  of  the  lease,  etc.  There  Is  great  di- 
versity of  view.  We  are  not  called  on  by 
this  case  to  take  position  amid  the  conflicting 
opinions.  The  precise  question  here  present- 
ed is  as  to  the  right  of  a  servant  of  the  leasee 
to  recover  of  the  lessor  for  a  cause  of  action 
he  has  against  the  lessee,  his  employer,  for  an 
Injury  received  by  the  use  of  defective  ma- 
chinery leased.  Pretermitting  any  expression 
of  opinion  not  called  for  by  this  case,  we  have 
no  hesitation  to  say  that  the  servant  of  the 
lessee  must  recover,  If  at  all,  from  his  master, 
and  not  another.  "To  his  own  master  he 
standeth  or  falleth."  To  him  he  Is  answer- 
able, and  to  him  be  must  look  for  redress  for 
all  injuries  sustained  in  his  service.  Whatever 
be  the  rights  of  strangers  to  the  relation  of 
master  and  servant  to  look  to  the  lessor  In 
any  case  for  wrongs  of  the  lessee,  there  Is  no 
principle  or  policy  to  sustain  the  claim  of  an 
employd  to  look  elsewhere  than  to  his  employ- 
er; and  so  It  has  been  ruled  in  the  only 
cases  we  know  of  In  which  the  precise  ques- 
tion has  been  presented.  Railroad  Co.  v. 
Washington,  80  Va.  029,  10  8.  B.  927;  Rail- 
road Co.  v.  Culberson,  72  Tex.  875, 10  Sop.  Ot 
708. 

As  we  hold  the  lessor  not  answerable  to  the 
plaintiff  In  this  action,  it  is  unnecessary  to  no- 
tice any  other  question. 

The  judgment  is  correct  so  far  aa  relates  to 
the  Georgia  Pacific  Railroad  Company,  but 
the  demurrer  of  the  Richmond  ft  Danville 
Company  should  be  overruled. 

Reversed  and  remanded,  to  be  proceeded 
with  in  accordance  with  this  opinion. 


GEORGE  D.  BARNARD  ft  CO.  v.  BYKES 
et  aL 

(Supreme  Court  of  Mississippi.  Jan.  21,  1885.) 
Jurisdiction  in  Eqditt— Action  oh  Bond. 
Const  |  161,  giving  the  court  of  chancer/ 
iurisdiction  of  suits  on  bonds  of  "fiduciaries"  for 
failure  of  the  principal  to  account  for  moneys  re- 
ceived, does  not  <nve  such  court  jurisdiction  of  a 
suit  for  breach  of  a  bond  for  faithful  performance 
of  service  as  collector  under  a  private  contract. 

Appeal  from  chancery  court,  Monroe  coun- 
ty; Baxter  McFarland,  Chancellor. 
Bill  by  George  D.  Barnard  ft  Co.  against 
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HL  L.  Sykes  and  sureties  on  his  fidelity  bond! 
From  a  decree  for  defendants,  plaintiff  ap- 
peals. Affirmed. 

Bill  In  chancery  by  appellant,  a  corpora- 
tion, against  B.  L.  Sykes,  as  principal,  and 
W.  B.  Walker,  J.  J.  Evans,  and  R.  A.  Hons* 
ton,  as  sureties,  alleging  that  complainant 
was  engaged  In  the  blank  book  and  station- 
ery business  In  the  city  of  St.  Louis,  and  em- 
ployed defendant  Sykes  as  traveling  sales- 
man In  Mississippi  for  the  year  1890;  that, 
as  such  employe  and  agent,  Sykes  occupied  a 
fiduciary  relation  to  plaintiff,  and  was  in- 
trusted with  making  sales  and  collecting 
money;  that  on  October  80,  1880,  Sykes  ex- 
ecuted to  complainant  a  bond  In  the  penalty 
of  91,000,  to  secure  the  faithful  performance 
of  his  agreement  with  complainant,  which 
was  signed  by  defendants  Walker,  Houston, 
and  Evans  as  sureties,  conditioned  that  said 
Sykes  would  perform  all  obligations  and  du- 
ties, and  pay  plaintiff  all  indebtedness  then 
due  by  hhn;  that  said  Sykes  continued  In 
the  employment  of  complainant  until  Au- 
gust 1, 1883;  that  he  collected  large  sums  of 
money,  which  he  converted  to  his  own  use, 
leaving  a  balance  due  complainant  of  $7,886.- 
64.  Complainant  filed  an  itemized  account 
with  its  bill,  showing  said  balance.  The 
bill  avers  that  a  part  of  the  collections  made 
by  Sykes  were  in  money,  and  part  In  war- 
rants, and  asks  discovery  as  to  this,  it  not 
being  known  to  complainant.  The  aid  of 
the  chancery  court  is  Invoked,  under  section 
161  of  the  constitution  of  1880.  Defendants' 
demurrer  to  the  bill  was  sustained.  Com- 
plainant declined  to  amend,  and  its  bill  was 
dismissed.  From  this  decree  complainant 
appealed. 

Fewell  &  Bra  ban  and  GUleyten  &  Left- 
wich,  for  appellant  Houston  &  Reynolds 
and  Sykes  &  Brlstow,  for  appellees, 

WOODS,  J.  Section  161  of  the  constitu- 
tion Is  in  these  words,  viz.:  "And  the  chan- 
cery court  shall  have  jurisdiction  concurrent 
with  the  circuit  courts,  of  suits  on  bonds  of 
fiduciaries  and  public  officers  for  failure  to 
account  for  money  or  property  received  or 
wasted  or  lost  by  failure  or  neglect  to  col- 
lect, and  of  suits  Involving  inquiry  into  mat- 
ters of  mutual  account,"  etc.  The  word  "fi- 
duciaries" embraces  those,  and  those  only, 
who  are  bound  for  the  discharge  of  express 
trusts,— technical  trusts,  where  bond  is  re- 
quired to  be  given  by  law,— and  It  does  not 
Include  those  engaged  in  the  execution  of 
trusts  springing  from  contract.  It  is  not  to 
be  gathered  from  the  whole  section  that  the 
framers  of  the  constitution  designed  to  make 
"fiduciaries,"  in  the  proper  legal  signification 
of  that  word,  of  every  agent,  clerk,  employe, 
or  servant  who  has  confidence  reposed  in 
him;  and  surely  the  mere  giving  of  a  bond 
for  faithful  performance  of  service  under  a 
private  contract  of  employment  cannot  make 
one  a  technical  fiduciary  who  was  not  so  be- 


fore the  constitution  was  adopted.  The  ac- 
count sued  on  Is  not  a  mutual  account,— one 
including  mutual  dealings  between  the  par- 
ties,—nor  is  it  complicated,  as  we  think.  Af- 
firmed. 


NEWTON  COUNTY  v.  DOOLITTLE  et  a). 
(Supreme  Court  of  Mississippi.    March  25, 
1885.) 

AftRKST  OS  FLZCINO  CRWIJfAIr— RZWABD. 

Code  1882,  §  1387.  allows  a  reward  for 
the  arrest  of  "any  one  who  has  killed  another, 
and  is  fleeing  or  attempting  to  flee  before  arrest.' 
to  be  paid  by  the  county  in  which  the  "homicide 
occurred,"  One  who  wonnded  another,  while  his 
victim  was  still  alive,  was  arrested,  and  tried  for 
assault  with  intent  to  kill,  and  discharged.  On 
his  victim's  subseauently  dying,  he  fled.  Held, 
that  one  arresting  him  was  entitled  to  the  re- 
ward. 

Appeal  from  circuit  court,  Newton  county; 
A.  O.  Mayers,  Judge. 

Action  by  O.  L.  Doollttle  and  others 
against  Newton  county  for  statutory  reward 
for  arrest  of  a  fleeing  homicide.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

R.  S.  McLaurin,  Dlst  Atty.,  for  appellant. 
Thos.  B.  McCune  and  W.  L.  Nugent,  for  ap- 
pellees. 

WHITFIELD,  J .  In  Candler's  Case,  62 
Miss.  184,  the  subject  of  the  homicide  was 
not  only  already  dead  when  the  slayer  was 
arrested,  but  the  slayer,  when  arrested,  was 
arrested  for  murder,  charged  with  murder, 
and,  by  the  committing  magistrate,  dischar- 
ged, after  an  examination  on  an  affidavit 
charging  murder.  The  court,  twice  In  the 
opinion,  calls  attention  to  this  fact,  saying, 
"He  was  arrested  for  this  offense  [murder];" 
and  again,  "Lackey  had  been  arrested  by  an- 
other for  the  same  offense  with  which  he 
was  charged."  The  case  now  before  us  is 
distinguished  by  the  fact  that  the  slayer 
here  was  first  arrested  for  assault  with  in- 
tent to  kill,  charged  with  that  offense,  and 
the  examination  before  the  magistrate  was 
into  that  offense.  The  deceased  was  wound- 
ed April  18th.  It  was  not  thought  to  be 
mortal.  On  the  20th  of  April  he  was  exam- 
ined on  a  charge  of  assault  with  intent  to 
kill,  and  discharged.  On  the  28th  of  April 
the  wounded  man  died;  and  on  the  next 
day,  April  20th,  the  defendant  fled,  and, 
while  fleeing  before  arrest  for  the  homicide, 
was  arrested  by  the  appellees,  and  "deliv- 
ered up  for  trial."  The  "arrest",  spoken  of 
In  section  1387,  Code  1S82,  means  an  arrest 
for  an  offense  arising  from  the  killing  of  an- 
other; the  "fleeing  before  arrest"  means  the 
fleeing  of  one  who  has  killed  another,  before 
arrest  for  the  offense— murder  or  manslaugh- 
ter, for  example— arising  from  that  killing. 
We  mean,  of  course,  by  "offense  arising  from 
the  killing,"  some  alleged  offense;  for  one  is 
entitled  to  the  reward,  of  course,  In  a  proper 
case,  where  he  has  "delivered  up"  such  flee- 
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ing  homicide  "for  trial,"  without  reference 
to  the  result  of  the  trial.  To  deprive  appel- 
lees of  the  reward  In  this  case,  it  was  neces- 
sary that  the  defendant  should  have  been  ar- 
rested for  such  offense  arising  out  of  the 
homicide  which  had  thus  occurred,  and  de- 
livered up  for  trial  on  that  charge.  /It  is 
correctly  held  in  Martin's  Case,  71  Miss.  407, 
15  South.  73,  that  one  may  be  said  to  have 
"killed  another,"  within  the  meaning  of  this 
section,  from  the  time  of  the  infliction  of  the 
wound/ and  that  one  Is  a  fleeing  homicide 
although  the  wounded  party  may  not  then, 
at  the  time  he  flees,  be  dead.  But  the  pur- 
suit and  arrest  in  such  case  (as  in  Mar- 
tin's Case)  are  the  pursuit  of  a  fleeing  homi- 
cide, and  the  arrest  is  for  the  killing  of  an- 
other. This  construction  carries  out  the 
manifest  purpose  of  the  statute,  which  is,  as 
declared  in  Martin's  Case,  to  Incite  to  the  ar- 
rest of  fleeing  homicides.  The  last  clause  of 
the  opinion  In  Wilson  v.  Wallace,  64  Miss. 
17,  8  South.  128,  "when,  as  in  Candler's 
Case,  the  person  charged  with  crime  has 
been  once  in  the  custody  of  the  officers  of 
the  law,  and  is  by  them  discharged  or  per- 
mitted to  escape,"  refers  to  "crime"  like  that 
charged  In  Candler's  Case,— murder  (some 
crime  arising  out  of  the  killing);  and  the 
"custody"  to  custody  on  a  charge  for  that 
sort  of  crime.  The  statute  must  be  con- 
servatively construed,  In  furtherance  of  Its 
"manifest  purpose."  Affirmed. 


GOODSELL  t.  DELTA  &  PINE  LAND  CO. 
et  al. 

(Supreme  Court  of  Mississippi.    March  20, 
1895.) 

Removal  or  Causes  —  Jcbisdictiox  of  Fbobbax 
Cue  kt — Collateral  Attack— BrrrieiCBOT. 

In  an  action  to  annul  title  to  land  acquired 
under  a  aale  decreed  by  a  federal  circuit  court 
iu  a  case  removed  from  a  state  court  under  Act 
Cong.  March  8,  1875,  the  petition  for  removal 
abowed  that  a  citizen  of  Illinois  sued  a  citizen 
of  the  same  state,  and  an  alien,  but  complainant 
did  not  set  out  the  bill,  cross  bill,  and  answers 
in  such  case.  Held,  that  it  did  not  appear  be- 
yond controversy  that  on  the  record  the  federal 
court  could  not  have  had  jurisdiction,  so  as  to 
render  snch  decree  void. 

Appeal  from  chancery  court,  Sunflower 
county;  W.  R.  Trigg,  Chancellor. 

Bill  by  Leander  C.  Goodsell  against  the 
Delta  &  Pine  Land  Company  and  others  to 
annul  title  to  land.  Prom  a  Judgment  for 
defendants,  complainant  appeals.  Affirmed. 

In  November,  1881,  Byron  H.  Evers  con- 
veyed an  undivided  one-fourth  interest  In 
certain  lands  located  In  this  state  to  M.  S. 
Baldwin.  In  July,  1884,  Thomas  Watson, 
who  had  furnished  Evers  the  money  to  pur- 
chase these  lands,  exhibited  his  bill  In  the 
chancery  court  of  De  Soto  county  to  fix  a 
trust  thereon  for  the  money  so  advanced. 
In  this  bill  the  complainant,  Watson,  is  stat- 
ed to  be  a  citizen  of  the  state  of  Illinois; 


the  defendants  Evers,  Phillips,  and  Marshall 
are  stated  to  be  aliens;  and  the  defendant 
M.  S.  Baldwin  is  stated  to  be  a  citizen  of 
the  state  of  Illinois.  A  supplemental  bill 
was  subsequently  filed,  making  Sylvester 
Gwin,  auditor  of  public  accounts  of  Missis- 
sippi, a  party  defendant.  The  defendants 
Phillips  and  Marshall  answered,  making  the 
same  a  cross  bill,  in  which  they  prayed  for 
relief  against  their  codefendants  Evers  and 
Baldwin.  It  seems  that  the  other  defend- 
ants also  presented  answers,  but  the  full 
nature  of  these  answers  Is  not  shown.  On 
December  26,  1884,  Evers  presented  his  peti- 
tion, with  a  bond  annexed,  to  the  chancery 
court  of  De  Soto  county,  praying  a  removal 
of  the  cause  to  the  district  court  of  the 
United  States  for  the  Northern  district  of 
Mississippi.  In  this  petition  he  alleged  that 
he  was  at  the  commencement  of  that  suit 
and  still  is  an  alien  and  citizen  of  Great 
Britain,  and  that  Thomas  Watson  was  and 
now  is  a  citizen  of  the  state  of  Illinois,  and 
that  a  separable  controversy  between  him 
and  Watson  was  presented  in  that  case. 
Evers,  after  having  filed  this  petition  and 
bond  for  removal,  took  no  further  steps 
looking  to  that  end.  Thereupon,  on  Janu- 
ary 3,  1885,  Thomas  Watson,  by  leave  of 
the  federal  court,  appeared  and  exhibited  an 
ancillary  bill,  and  a  transcript  of  the  record 
of  proceedings  in  the  state  court  in  the  case 
of  Watson  v.  Evers  et  al.,  for  which  he  had 
prayed  a  removal,  and  for  that  reason  a 
copy  of  such  record  was  attached  to  the  an- 
cillary bill  for  the  purpose,  as  alleged,  of 
showing  the  full  status  of  the  parties  there- 
to. A  motion  was  then  made  by  M.  8.  Bald- 
win, one  of  the  defendants,  to  remand  the 
cause  to  the  state  court  for  want  of  Juris- 
diction In  the  federal  court  This  motion 
was  overruled  and  the  court  proceeded  with 
the  cause  in  due  order.  On  July  81,  1885. 
an  interlocutory  decree  was  entered,  in 
which  the  rights  of  all  the  parties  to  the 
suit,  except  Evers,  are  stated  to  have  been 
determined  In  accordance  with  the  terms  of 
an  agreement  entered  into  by  such  parties 
on  December  15,  1884,  a  date  previous  to  the 
filing  of  the  petition  for  removal.  On  Oc- 
tober 3,  1885,  a  final  consent  decree  was  en- 
tered in  the  cause,  fixing  the  rights  of  all 
the  parties  thereto,  and  ordering  a  sale  of 
the  lands  in  question.  A  few  days  there- 
after M.  S.  Baldwin  conveyed  all  his  inter- 
ests in  the  lands  to  one  Leander  C.  Good- 
sell.  At  the  Bale  of  the  lands  under  the  de- 
cree, Thomas  Watson  became  the  purchaser, 
and  he  afterwards  conveyed  them  to  the 
Delta  A  Pine  Land  Company.  In  March, 
1893,  Leander  C.  Goodsell  exhibited  this  bill 
In  the  chancery  court  of  Sunflower  county, 
setting  out  the  forc-oing  facts,  and  annex- 
ing as  exhibits  certain  parts  of  the  proceed- 
ings had  In  the  cause  of  Watson  v.  Evers, 
but  falling  to  annex  other  parts,  such  as 
the  several  bills  and  answers.  This  bill 
prays  that  defendants'  title  acquired  through 
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the  sale  under  the  consent  decree  in  the  fed- 
eral court  he  annulled,  and  that  said  decree 
be  held  for  naught,  with  other  prayers  not 
necessary  to  state.  The  defendants  demur- 
red to  the  bill.  The  demurrer  was  sustain- 
ed, and  the  complainant  appealed. 

Nugent  &  McWUUe,  for  appellant  Frank 
Johnston,  for  appellees. 

HARPER,  Special  Judge.  It  Is  contended 
here  by  appellant  that  the  case  of  Watson 
v.  E vera  was  never  properly  before  the  fed- 
eral court  But  this  question  must  depend 
upon  whether  the  case  was  or  was  not  a  re- 
movable cause,  since,  If  removable,  the  In- 
stant Evera  filed  his  petition  and  bond  the 
jurisdiction  of  the  state  court  ceased  and  that 
of  the  federal  court  attached.  Thereafter  it 
was  the  right  of  the  complainant  either  with 
or  without  leave  of  the  federal  court,  to  have 
the  whole  cause,  either  by  transcript  or  other- 
wise, brought  to  the  attention  of  that  court 
Anderson  v.  Appleton,  32  Fed.  855.  Other- 
wise a  defendant  by  filing  a  petition  and  bond 
for  removal  might  indefinitely  postpone  ac- 
tion in  both  courts.  If  the  cause  was  not  re- 
movable, of  course  the  whole  proceeding  was 
ineffective.  Whether  the  .  cause  of  Watson 
v.  Bvers  was  removable  depends  upon  the  con- 
struction of  the  act  of  congress  of  March  3, 
1875,  entitled  "An  act  to  determine  the  juris- 
diction of  circuit  courts  of  the  United  States, 
and  to  regulate  the  removal  of  causes  from 
state  courts,  and  for  other  purposes."  It  has 
been  held  by  the  supreme  court  of  the  United 
States,  in  the  case  of  King  v.  Cornell,  106 
U.  S.  395,  1  Sup.  Ct  312,  that  under  this  art, 
when  a  citizen  of  a  state  sues  jointly  a  citizen 
of  the  same  state  and  an  alien,  that  the  latter 
cannot  remove  the  cause  from  the  state  to  a 
federal  court,  although  the  controversy  may 
be  separable.  In  the  case  at  bar  the  petition 
for  removal  showed  that  Watson,  a  citizen  of 
Illinois,  sued  Baldwin,  a  citizen- of  Illinois, 
and  Evers,  an  alien.  Therefore,  although  the 
petition  alleged  that  there  was  a  separable 
controversy  between  Watson  and  Evers,  It 
did  not  on  its  face,  present  such  a  case  as 
entitled  Even  to  a  removal.  But  the  supreme 
court  of  the  United  States,  In  construing  this 
same  act  of  1875,  in  the  Removal  Cases,  100 
U.  S.  468,  says:  "This  we  understand  to 
mean  that  when  citizens  of  one  or  more 
states  are  on  one  side,  and  citizens  of  other 
states  on  the  other  side,  either  party  to  the 
controversy  may  remove  the  suit  to  the  cir- 
cuit court,  without  regard  to  the  position  they 
occupy  in  the  pleadings,  as  plaintiffs  or  de- 
fendants. For  the  purposes  of  removal,  the 
matter  hi  dispute  may  be  ascertained,  and  the 
parties  to  the  suit  arranged  on  opposite  sides 
of  that  dispute.  If,  In  such  arrangement  It 
appears  that  those  on  one  side  are  all  citizens 
of  different  states  from  those  on  the  other, 
the  suit  may  be  removed.  Under  the  old  law 
the  pleadings  only  were  looked  at  and  the 
rights  of  the  parties  in  respect  to  a  removal 


were  determined  solely  according  to  the  posi- 
tion they  occupied  as  plaintiffs  or  defendants 
In  the  suit  Under  the  new  law  the  mere 
form  of  the  pleading  may  be  put  aside,  and 
the  parties  placed  on  different  sides  of  the 
matter  In  dispute,  according  to  the  facts." 
This  construction  of  that  act  seems  reason- 
able, and  is  binding  on  this  court  It  would 
be  hardly  Just  to  permit  a  party  to  be  de- 
prived of  a  substantial  right  under  the  consti- 
tution and  laws  by  a  mere  trick  of  pleading, 
for  which  the  methods  of  procedure  in  equity 
offer  so  many  facilities.  See,  also,  Arapahoe 
Co.  v.  Kansas  Pac.  Ry.  Co.,  4  Dill.  277,  Fed. 
Cas.  No.  502.  Therefore,  when  the  federal 
court  came  to  consider  the  motion  of  Baldwin 
to  remand  the  cause,  it  was  its  right  and 
duty  to  look  not  alone  to  the  face  of  the  peti- 
tion for  removal,  but  to  all  the  pleadings  and 
proceedings;  and  if  such  court  was  of  the 
opinion  that  there  was  no  substantial  contro- 
versy between  the  defendant  Baldwin  and  the 
complainant  Watson,  and,  after  having  ar- 
ranged the  several  parties  to  the  suit  accord- 
ing to  the  real  nature  of  the  controversy  dis- 
closed by  the  facts  and  the  record,  it  found 
all  the  parties  seeking  common  cause  against 
the  alien  Evers,  then  Evers  was  entitled  to 
have  his  cause  heard  in  the  federal  court,  and 
the  motion  of  Baldwin  to  remand  ought  to 
have  been  denied.  Bondurant  v.  Watson,  103 
U.  S.  285.  We  have  no  means  of  knowing 
from  the  record  here  how  the  federal  court 
came  to  its  conclusion  in  denying  the  motion 
to  remand.  But  such  denial  was  had,  and 
amounts  to  a  Judgment  of  that  court  on  the 
question  of  its  jurisdiction.  It  Is  well  settled 
that  all  federal  courts  are  courts  of  limited 
jurisdiction,  and  in  a  direct  attack  on  their 
judgments  on  appeal  such  a  state  of  case  must 
be  made  to  appear— not  necessarily  In  the 
Judgment  but  somewhere  In  the  record— as 
will  bring  the  particular  cause  clearly  within 
the  Jurisdiction  of  such  courts.  But  we  have 
not  been  able  to  find  where  it  has  ever  been 
held  that  any  of  the  federal  courts  are  courts 
of  inferior  Jurisdiction  in  the  sense  that  un- 
less all  Jurisdictional  facts  appear  on  the  face 
of  their  proceedings  and  Judgments,  such  pro- 
ceedings and  judgments  are  null  and  void 
whenever  and  however  attacked.  If  this  were 
a  case  of  direct  attack  on  appeal  we  could 
not  positively  affirm  that  the  judgment  on 
the  motion  to  remand  was  even  erroneous,  be- 
cause the  pleadings  and  facts  that  made  up 
the  record  before  the  federal  court  are  not 
fully  presented  to  us.  But  in  this  collateral 
attack,  which  from  the  nature  of  the  case  Is 
the  only  kind  of  an  attack  that  can  ever  be 
made  In  a  state  court  on  the  Judgment  of  a 
federal  court,  It  must  be  shown  from  the  rec- 
ord itself,  affirmatively,  that  under  no  state 
of  case  therein  disclosed  could  the  federal 
court  have  had  jurisdiction.  This  the  record 
in  this  suit  fails  to  do.  So  far  as  we  are  able 
to  know,  the  facts  set  out  In  the  pleadings 
themselves  may  have  shown  a  removable 
case.    Complainant's  bill  alleges  that  Bald- 
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win  was  an  indispensable  party,  who  had  a 
substantial  controversy  with  Watson.  The 
facta  set  out  in  the  interlocutory  decree  would 
seem  to  mean  that,  if  Watson  had  ever  had  a 
controversy  with  any  of  the  defendants  ex- 
cept Evers,  such  controversy  had  been  settled 
by  some  sort  of  an  agreement  made  before  the 
petition  for  removal  was  filed.  Under  such 
circumstances  it  seems  to  us  that  we  are 
bound  by  the  judgment  of  the  federal  court 
as  to  its  Jurisdiction.  Therefore  we  hold  that 
the  decree  of  the  federal  court  is  valid  and 
binding  on  all  the  parties  and  privies  thereto, 
and  the  judgment  of  the  court  below  is  af- 
firmed. 

Opinion  on  Suggestion  of  Error. 

COOPER,  C.  J.  We  have  carefully  consid- 
ered the  suggestion  of  error  made  by  appel- 
lant, and  remain  satisfied  with  the  opinion 
heretofore  delivered.  In  Evers  v.  Watson,  15 
Sup.  Ct.  430,  in  which  case  we  have  been  fur- 
nished with  a  manuscript  opinion  of  the  su- 
preme court  of  the  United  States,  the  decree 
herein  assailed  seems  to  have  been  attacked 
by  other  parties  thereto  by  original  bill  in  the 
court  in  which  it  was  rendered,  and  from  a 
decree  dismissing  that  bill  an  appeal  was 
prosecuted  to  the  court  of  the  United  States. 
The  opinion  of  that  court  affirming  the  de- 
cree of  the  lower  court  proceeds  along  the  pre- 
cise line  of  our  opinion  heretofore  delivered. 
We  have  not  decided,  as  counsel  assumes, 
that  an  alien  defendant,  having  a  separable 
controversy,  may  remove  a  cause  from  the 
state  to  the  federal  court.  We  have  decided 
only  that  upon  the  facts  stated  it  is  not  made 
to  appear  "beyond  controversy  that  upon  the 
record  the  court  could  not  have  had  jurisdic- 
tion," and  this  is  given  as  the  test  by  the 
supreme  court  for  the  determination  of  the 
fact  of  want  of  jurisdiction.  Evers  v.  Wat- 
son, supra.  Some  agreement  seems  to  have 
been  entered  into  between  the  other  parties 
to  the  record  before  the  application  by  Evers 
to  remove  the  cause  was  made.  His  bond 
for  removal  was  dated  December  14,  1884. 
From  the  recitals  of  an  interlocutory  decree 
made  In  the  cause  in  the  federal  court,  it  ap- 
pears that  all  the  other  parties  plaintiff  and 
defendant  had,  by  an  agreement  of  date  De- 
cember 15, 1884,  arranged  for  a  settlement  of 
all  matters  involved  between  tliem,  and  prob- 
ably thereafter  made  common  cause  against 
him.  The  whole  record  suggests  that,  while 
there  may  have  been  some  dispute  between 
the  other  parties  In  reference  to  their  respec- 
tive Interests  in  or  claims  upon  the  subject- 
matter  of  the  litigation,  all  claimed  adversely 
to  Evers,  or  rather  that  he  asserted  title  as 
against  all  other  parties,  while  they  claimed 
that  he  held  as  trustee  for  them.  By  an  ar- 
rangement of  the  parties  according  to  their 
real  interest,  all  others  may  have  been  com- 
plainants, and  Evere  the  sole  defendant  In 
this  condition  of  the  record,  Evers  could  have 
removed  the  cause,  not  as  an  alien  having  a 
separable  controversy  from  his  codefendants, 


but  as  one  of  the  parties  (being  sole  defend- 
ant), within  the  meaning  of  the  first  clause  of 
section  2  of  the  act  of  1875. 

W.  R.  HARPER  presided,  as  special  judge, 
In  place  of  Judge  WHITFIELD,  disqualified 
by  reason  of  having  been  of  counsel  In  the 
case. 


STATE  t.  SHRADER. 
(Supreme  Court  of  Mississippi.    April  1,  1895.) 
Criminal  Law— Appeal  bt  Btatb— Admitting 
to  Bail. 

The  state,  being  authorized  by  Code  1892, 
S  89,  to  appeal  in  a  criminal  case  only  from  a 
judgment  sustaining  a  demurrer  to  an  indictment, 
a  judgment  of  acquittal  where  a  question  of  law 
has  been  decided  against  the  state,  and  from  an 
adverse  ruling  where  defendant  is  convicted  and 
anneals,  cannot  appeal  from  a  judgment  admit- 
ting to  bail  one  charged  with  murder. 

Appeal  from  circuit  court,  Sharkey  county; 
John  D.  Gilland,  Judge. 

Jim  Shrader,  charged  with  murder,  was  ad- 
mitted to  ball,  and  the  state  appeals.  Appeal 
dismissed. 

Frank  Johnston,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  J.  It  was  never  contem- 
plated by  section  39,  Ann.  Code  1892,  i  that  the 
state  should  prosecute  an  appeal  from  the 
judgment  of  a  circuit  judge  allowing  one,  char- 
ged with  murder,  ball.  The  appeal  la  dis- 
missed. 


DAVIS  et  al.  v.  CASS  et  al. 
(Supreme  Court  of  Mississippi.    May  13,  1895.) 

WHITS— PCBLIOATIOS— SeKVICK  BT  MAIL— COTBB- 

asts  -Tax  Titles. 

1.  The  decree  in  a  suit  to  confirm  a  tax  title 
is  not  affected  by  the  fact  that  a  copy  of  the  pub- 
lished notice,  which  the  statute  requires  to  be 
mailed  to  the  known  address  of  a  defendant  hav- 
ing been  sent  to  the  supposed  address  of  a  nonres- 
ident defendant  was  not  delivered,  but  returned 
through  the  mail  to  the  clerk. 

2.  Where  the  interests  of  cotenants  are  sold 
to  the  state  for  taxes,  and  such  interests  are  sep- 


i  Code  1892,  |  89,  provides  that  the  state 
may  prosecute  an  appeal  from  the  judgment 
of  the  circuit  court  in  a  criminal  cause  in  the 
following  cases:  (1)  From  a  judgment  sus- 
taining a  demurrer  to  or  a  motion  to  quash  an 
indictment  or  an  affidavit  charging  crime;  but 
such  appeal  shall  not  bar  or  preclude  another 

frosecution  of  the  defendant  for  the  same  of- 
ense.  (2)  From  a  judgment  actually  acquit- 
ting a  defendant  where  a  question  or  law  has 
ueen  decided  adversely  to  the  state;  but  in 
such  case  the  appeal  shall  not  subject  the  de- 
fendant to  further  prosecution,  nor  shall  the 
judgment  of  acquittal  be  reversed,  but  the  su- 
preme  court  shall,  nevertheless,  decide  the 
question  of  law  presented.  (3)  From  a  ruling 
adverse  to  the  state  in  every  case  in  which  a 
defendant  is  convicted  and  prosecutes  an  ap- 
peal; and  in  such  case  the  whole  record  shall 
be  carded  before  the  supreme  court  on  the  di- 
rect appeal,  and  the  case  shall  be  treated  as 
if  a  crosB  appeal  had  been  formally  prosecuted 
by  the  state.  All  questions  of  law  thus  pre- 
sented shall  be  decided  by  the  supreme  court 
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arately  bought  by  other  persons  from  the  state, 
and  one  of  them,  claiming  in  severalty,  occupies 
and  improves  a  particular  portion  of  the  land, 
and  her  rights  are  recognised,  by  the  other  caus- 
ing the  remainder  of  the  land  to  be  assessed  to 
him.  and  paying  taxes  thereon,  he  cannot  after- 
wards invoke  the  relation  of  cotenancy  to  defeat 
a  subsequent  tax  title. 

Appeal  from  chancery  court,  Hinds  county; 
H.  C.  Conn,  Chancellor. 

Suit  by  C.  L.  C.  Cass  and  others  against 
Isaiah  Davis  and  others.  Decree  for  com- 
plainants.   Defendants  appeal  Reversed. 

C.  L.  C.  Cass  and  his  two  minor  children, 
Isabella  A  Cass  and  C.  L.  S.  Cass,  filed  the 
bill  In  this  case  in  the  chancery  court  of  Hinds 
county  against  Isaiah  Davis,  Nancy  N.  Davis, 
S.  Dreyfus,  J.  Ascher,  and  M.  McLeod,  seek- 
ing to  remove  clouds  from  their  title  to  a  cer- 
tain lot  of  land  situated  in  the  city  of  Jack- 
son, Miss.  In  1874  Mrs.  Maria  L.  Cass  pur- 
chased the  lot  in  controversy  at  an  adminis- 
trator's sale  of  the  lands  of  James  Lynch. 
She  was  the  wife  of  C.  L.  C.  Cass  and  the 
mother  of  the  two  other  complainants.  The 
widow  of  James  Lynch  had  a  dower  interest 
in  tbe  lot    After  Mrs.  Cass  purchased,  she 
had  a  two-thirds  Interest  in  the  lot  assessed  to 
herself,  tbe  other  one-third  being  assessed  so 
Mrs.  Lynch.    In  1875  the  one-third  interest  or 
Mrs.  Lynch  was  sold  to  the  state  for  tbe  taxes 
of  1874,  and  was  again  sold,  under  the  abate- 
ment act,  in  1875,  to  the  state.  The  other  two- 
thirds  interest  was  sold  for  tbe  taxes  of  1880, 
in  March,  1881,  to  the  state.    In  July,  1882, 
Mrs.  Cass  died,  and  In  October,  1882,  a  L.  O. 
Cass  purchased  from  the  state,  in  his  own 
name,  the  two-thirds  Interest  formerly  owned 
by  Mrs.  Maria  L.  Cass,  his  deceased  wife. 
Nancy  Davis,  on  the  9th  day  of  October,  1892, 
bought  the  one-third  interest  formerly  assessed 
to  Mrs.  Lynch  from  the  state,  went  Into  pos- 
session, and  inclosed  the  west  one-fourth  of 
the  lot,  and  improved  it,  and  had  been  occupy- 
ing it  continuously  till  the  filing  of  this  suit. 
The  east  three-fourths  of  the  lot  was  assessed 
to  C.  L.  C.  Cass  after  he  purchased  the  two- 
thirds  interest  from  the  state  that  formerly  be- 
longed to  his  wife,  and  be  paid  the  taxes  on 
It  until  1886,  when  it  was  sold  for  the  taxes 
due  on  it  to  the  city  of  Jackson,  when  it  was 
bought  by  S.  Dreyfus,  and  in  1890  he  filed  a 
bill  In  chancery  to  confirm  his  tax  title.    0.  L. 
C.  Cass  was  made  defendant    The  bill  al- 
leged that  Cass  was  a  nonresident  and  that 
his  post  office  was  79  Carondalet  street  New 
Orleans,  La.    Publication  was  made  for  him, 
and  all  parties  having  or  claiming  an  interest 
in  tbe  lot  a»  required  by  the  statute.  Notice 
was  mailed  by  tbe  clerk  to  Cass,  to  the  ad- 
dress as  alleged,  but  this  notice  was  returned 
by  tbe  post-office  officials  as  unclaimed.  On 
proof  of  publication  and  mailing  of  notice,  a 
pro  confesso  decree  was  taken,  and  afterwards 
a  final  decree  confirming  the  tax  title.  Drey- 
fus sold  a  half  interest  in  tbe  lot  to  M.  M. 

McLeod  and  the  other  half  interest  to  Isaiah 

Davis.  Davis  and  his  wife  afterwards  gave  a 
deed  of  trust  on  their  interest  In  tbe  lot  to 


Dreyfus  &  Ascher.  Complainants  claim,  as 
the  heirs  of  Maria  L.  Cass,  an  undivided  two- 
thirds  interest  In  the  lot  and  defendants  claim 
under  the  tax  titles.  On  final  bearing,  the 
court  decreed  in  favor  of  complainants  as  to  a 
two-thirds  interest  hi  the  lot 

M.  M.  McLeod,  for  appellants.  E.  E.  Bald- 
win, for  appellees. 

COOPER,  C.  J.  Mrs.  Cass  was  not  the 
owner  of  any  interest  in  tbe  lot  in  contro- 
versy at  the  time  of  her  death.  Her  interest 
therein  had  been  sold  to  the  state  In  March, 
1881,  for  the  taxes  due  thereon  for  the  year 
1880.  The  period  for  redemption  expired  in 
March,  1882,  for  the  year  1880.  Mrs.  Cass 
died  in  July,  1882,  and,  so  far  as  tbe  record 
discloses,  bad  at  that  time  no  interest  In  tbe 
lot  The  period  allowed  for  redemption  hav- 
ing expired,  the  state's  title  was  absolute,  and 
nothing  remained  in  Mrs.  Cass  of  her  former 
estate  in  the  land.  When  Mr.  Cass  bought 
from  the  state,  be  became  owner  of  the  land, 
and,  having  in  turn  neglected  to  pay  tbe  taxes 
due  to  tbe  city  of  Jackson,  It  was  lawfully 
sold  therefor,  and  the  time  allowed  for  re- 
demption from  that  sale  has  also  elapsed.  But 
La  addition  to  this,  it  appears  that  a  bill  to 
confirm  this  tax  title  was  exhibited  by  tbe 
purchaser  against  Cass  and  all  persons  claim- 
ing any  interest  in  the  land,  and  a  decree 
made  thereon.  This  decree  has  been  collat- 
erally attacked  to  tbe  present  proceeding, 
and  has  been  held  for  naught  for  the  reason 
that  the  copy  of  the  published  notice,  sent  out 
to  the  defendant  by  the  clerk,  and  directed 
to  the  address  of  the  defendant  as  given  in 
complainants'  bill,  was  not  delivered  by  tbe 
postal  authorities,  but  was  returned  to  the 
clerk.  This  decree  was  not  void,  nor  even 
erroneous,  for  a  complainant  is  not  required 
to  know  with  absolute  certainty  tbe  address 
of  a  nonresident  defendant;  and  if,  by  reason 
of  mistake,  the  complainant  gives  the  wrong 
address,  or  the  defendant  changes  his  resi- 
dence, or  tbe  notice,  properly  addressed,  by 
reason  of  some  casualty  fails  to  reach  blm, 
the  decree  subsequently  made  Is  not  thereby 
rendered  void.  The  court  has  jurisdiction  of 
the  subject-matter  of  the  suit,— the  land.  A 
general  notice  by  publication  Is  given  by  news- 
paper advertisement  to  all  parties  claiming  or 
having  any  interest  therein,  and  a  copy  of 
this  notice  is  required  to  be  mailed  to  the 
known  address  of  any  defendant  But  it  was 
never  contemplated  that  the  validity  of  the 
proceedings  and  decree  should  depend  upon 
the  fact  that  the  addressed  notice  should  ac- 
tually come  to  the  hands  of  the  defendant 
When  the  decree  is  made  upon  publication 
only,  the  defendant  may,  within  two  years 
thereafter,  procure  a  rehearing.  Code  1880, 
U  1859.  1860. 

The  defendant  Dreyfus,  having,  by  bis  pur- 
chase at  tax  sale,  acquired  a  good  title  to  the 
land,-  so  far  as  appears  by  this  record,  and 
having  procured  a  decree  confirming  the  same, 
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stands  doubly  protected  against  the  right  as- 
serted by  the  complainants  to  redeem. 

The  acquisition  of  this  title  by  Davis  or  by 
his  wife,  if  she  had  seen  proper  to  buy  the 
land,  is  not  at  all  affected  by  the  fact  of  the 
formerly  existing  tenancy  in  common  between 
Mrs.  Cass  and  Mrs.  Lynch.  That  was  long 
ago  dissolved,  and  the  purchasers  from  the 
state,  Mrs.  Davis  and  Mr.  Cass,  have  never 
dealt  with  the  land  as  tenants  in  common. 
Claiming  In  severalty,  Mrs.  Davis  occupied 
and  improved  a  particular  portion  of  the  land, 
and  Cass  recognized  her  right  by  causing  the 
remainder  of  the  lot  to  be  assessed  to  himself, 
and  paying  taxes  on  it  as  thus  assessed  to 
himself,  and  for  years  Mrs.  Davis  owed  him 
no  duty  in  reference  to  this  land.  She  claim- 
ed no  Interest  In  it,  and  Cass  recognized  no 
right  in  her.  Under  these  circumstances,  he 
cannot  now  impose  upon  her  the  relation  of  a 
co tenant,  in  order  to  seek  protection  thereun- 
der as  against  the  tax  title,  resulting  from  his 
own  default. 

The  decree  is  reversed,  and  the  bill  dismissed. 


JACKSON  BANK  v.  DURFET  et  aL 
(Supreme  Court  of  Mississippi.  May  20,  1895.) 
Inbolvest  Partnership  —  Individual  Debts  — 
Conversion  or  Joint  Assets. 
The  individual  members  of  an  insolvent 
firm  cannot  convert  the  partnership  estate  to  the 
payment  of  the  individual  debts  of  its  members, 
leaving  the  firm  debts  unpaid. 

Appeal  from  chancery  court,  Hinds  county; 
H.  C.  Conn,  Chancellor. 

Bill  by  Jackson  Bank  against  R.  W.  Dur- 
fey  and  others  to  set  aside  two  deeds  of  trust 
There  was  a  decree  for  defendants,  and  plain- 
tiff appeals.  Reversed. 

Nugent  &  McWlliie,  for  appellant  E.  E. 
Baldwin  and  Williamson  &  Potter,  for  appel- 
lees. 

COOPER,  O.  J.  The  appellant,  a  firm  cred- 
itor of  the  appellees,  Durfey  &  Ascher,  exhib- 
ited its  bill  In  chancery,  seeking  to  annul  as 
fraudulent  two  certain  deeds  of  trust  where- 
by the  firm  assets  were  incumbered  to  secure 
the  individual  debts  of  the  partners.  The  evi- 
dence, fairly  construed,  discloses  these  facts: 
Durfey,  one  of  the  partners,  was  indebted  to 
the  defendant  Caldwell  In  the  sum  of  $5,000, 
and  Ascher,  the  other  partner,  was  indebted 
to  Hart  in  the  sum  of  $5,550.  The  firm  and 
the  individuals  composing  It  were  insolvent 
On  October  3d,  Durfey  executed  a  deed  of 
trust  on  all  property  owned  by  him  individual- 
ly and  upon  his  individual  half  interest  in  cer- 
tain property,  specifically  described,  owned  by 
the  firm,  to  secure  the  debt  due  by  him  to 
CaldwelL  On  the  same  day  Ascher  executed 
a  deed  of  trust  conveying  his  individual  prop- 
erty and  his  individual  half  interest  in  cer- 
tain property  specifically  described,  owned  by 
the  firm,  to  secure  the  debt  due  by  him  to 
Hart  The  book  accounts,  and  certain  horses 


which  had  been  bought  for  resale,  were  not 
Included  in  the  conveyance;  but  the  stock 
kept  in  livery,  the  carriages,  feed,  and  other 
appurtenances,  were  all  incumbered.  Forfei- 
ture of  both  conveyances  was  fixed  for  the 
same  debt— January  1st  following,— at  which 
time,  the  secured  debts  remaining  unpaid,  the 
trustees  were  authorized  and  directed  to  make 
sale  of  the  mortgaged  property,  and  out  of 
Its  proceeds  to  pay  the  secured  debts.  The 
members  of  the  firm  testified  that  they  ex- 
pected, by  the  collection  of  the  outstanding 
book  accounts,  by  the  sale  of  the  stock  not  in- 
cluded in  the  deeds,  and  from  the  profits  of  the 
business,  to  pay  the  firm  debts;  but  a  careful 
consideration  of  the  evidence  satisfies  us  that 
at  the  time  the  deeds  were  executed  the  firm 
and  its  members  were  hopelessly  insolvent 
and  that  no  expectation  could  reasonably  have 
been  entertained  that  the  firm  debts  could  be 
paid  after  the  firm  property  had  been  devot- 
ed to  the  Individual  debts  of  the  partners. 
What  followed  the  execution  of  the  deeds  was 
at  best  the  struggle  of  men  hoping  against 
hope,  and  postponing  for  a  short  time  the  in- 
evitable end. 

The  issue  is  thus  sharply  presented  wheth- 
er it  Is  lawful  for  the  members  of  an  Insolvent 
firm  to  convert  the  joint  estate  to  the  individu- 
al debts  of  its  members,  leaving  the  firm  debts 
unpaid.  The  question  has  never,  so  far  as  we 
are  advised,  been  before  the  court  though  ex- 
pressions may  be  found,  suggestive  of  the  in- 
clination of  some  of  the  judges  who  hai  e  been 
members  of  the  court,  that  the  dominion  of 
the  partners  over  firm  property  is  not  limit- 
ed by  the  existence  of  firm  debts  and  the  in- 
solvency of  the  firm.  In  Schmidlapp  v.  Cur- 
rle,  55  Miss.  507,— a  case  of  a  solvent  firm, — 
Judge  Chalmers,  while  carefully  limiting  the 
decision  to  the  question  involved  (L  e.  the 
right  of  a  solvent  firm  to  devote  firm  assets 
to  the  payment  of  the  debts  of  one  of  the  mem- 
bers), cites  with  apparent  approval  the  cases 
of  Rice  v.  Barnard,  20  Vt  479;  Bank  v. 
Sprague,  20  N.  J.  Eq.  14;  Allen  v.  Center  Val- 
ley Co.,  21  Conn.  130;  and  Sigler  v.  Bank,  8 
Ohio  St.  511,— which  clearly  hold  that  an  in- 
solvent firm  may  devote  firm  assets  to  the 
debts  of  its  Individual  members;  and  also 
Whltton  v.  Smith,  Freem.  Ch.  (Miss.)  231; 
Freeman  v.  Stewart,  41  Miss.  139;  Carter  v. 
Beaman,  6  Jones  (N.  C.)  44;  Ex  parte  Ruffln, 
6  Yes.  119;  and  Campbell  v.  Mullet t,  2  Swanst. 
Ch.  550,— which  are  sometimes  cited  as  sup- 
porting the  same  view.  In  Bank  v.  Klein,  64 
Miss.  141,  8  South.  208,  it  was  sought  by  the 
creditors  of  a  banking  firm  to  subject  to  their 
demands  the  proceeds  of  certain  life  policies 
upon  the  life  of  one  of  the  members  In  favor 
of  his  wife,  the  premiums  on  which  the  bill 
averred  had  been  paid  with  firm  money,  while 
the  bank  was  Insolvent.  The  answer  denied 
the  insolvency  of  the  firm  at  the  time  the 
premiums  were  paid,  and  there  was  no  evidence 
on  the  point  The  case  was  decided  on  this 
point  Judge  Arnold,  however,  in  delivering 
the  opinion  of  the  court,  gave  expression  to  an 
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emphatic  dictum,  that  the  insolvency  of  the 
firm  and  its  members  would  not  have  changed 
the  result  In  addition  to  the  cases  cited  by 
Judge  Chalmers  in  Schmidlapp  v.  Crurie,  he 
referred  to  the  cases  of  Case  v.  Beauregard, 
99  U.  8.  119,  and  Rooch  v.  Brannen,  57  Miss. 
49a  In  neither  Whltton  v.  Smith,  Freem. 
Ch.  (Miss.)  231;  Freeman  v.  Stewart,  41  Miss. 
139;  Rooch  v.  Brannen,  57  Miss.  490;  Schmid- 
lapp v.  Carrie,  56  Miss.  597;  nor  Bank  v. 
Klein,  supra,— was  the  question  now  involved 
presented  for  decision.  In  all  of  these  the 
nature  of  the  rights  of  partnership  creditors 
to  resort  to  firm  assets  for  the  satisfaction  of 
their  demands  was  considered,  and  the  deci- 
sions in  the  cases  in  which  the  point  was  in- 
volved show  that  the  right,  being  a  deriva- 
tive one,  and  resting  on  the  rights  of  the  part- 
ners, had  been  lost  by  the  waiver  of  the  part- 
ners, under  the  circumstances  of  the  particu- 
lar cases.  The  question  involved  is  res  nova 
in  this  state,  and  we  deal  with  it  as  such. 

The  authorities,  with  practical  uniformity, 
agree  that  the  right  of  partnership  creditors 
to  have  the  partnership  property  applied  to 
the  payment  of  partnership  debts  is  a  deriva- 
tive one,  resting  upon  the  equities  of  the  part- 
ners as  between  each  other.  The  conflict  of 
decision  arises  with  the  question  whether  the 
partners  may,  by  convention,  waive  their 
rights,  and  convert  the  joint  estate  into  sever- 
alty, thus  subjecting  it  to  the  debts  of  the  in- 
dividual members,  or,  by  direct  appropriation, 
apply  the  joint  estate  to  such  debts.  It  is 
quite  generally  held  that  this  may  be  done 
so  long  as  the  partnership  Is  solvent,  and 
a  going  concern.  Some  courts  seem  to  hold 
that  If  the  partnership,  though  insolvent, 
is  yet  engaged  In  the  prosecution  of  Its  busi- 
ness, it  may  thus  deal  with  the  partnership 
estate;  and  others,  that  this  may  be  done 
even  though  the  partnership  is  insolvent,  con- 
templates dissolution,  and  converts  the  Joint 
into  separate  estates  for  the  purpose  of  apply- 
ing it  to  the  individual  debts  of  its  members. 
In  Case  v. Beauregard, 99  U.S.  119, the  Insol- 
vent members  of  an  insolvent  firm  had  ap- 
plied all  the  partnership  property  to  the  pay- 
ment of  their  respective  individual  debts. 
The  firm  creditors  sought  to  subject  it  to  their 
demands,  but  relief  was  denied  upon  the 
ground  that  the  right  of  firm  creditors  was  a 
derivative  one,  and  could  not  be  enforced  ex- 
cept so  long  as  the  partners  themselves  re- 
tained their  liens  upon  the  property.  Speak- 
ing on  the  precise  point,  the  court  said:  "The 
bill.  It  is  true,  charges  that  the  several  trans- 
fers of  the  partners  were  Illegal  and  fraudu- 
lent, without  specifying  wherein  the  fraud 
consisted.  The  charge  seems  to  be  only  a 
legal  conclusion  from  the  fact  that  some  of 
the  transfers  were  made  for  the  payment  of 
the  private  debts  of  the  assignors.  Conced- 
ing such  to  have  been  the  case,  it  was  a  fraud 
upon  the  other  partners,  if  a  fraud  at  all,  rath- 
er than  upon  the  Joint  creditors;  a  fraud 
which  those  partners  could  waive,  and  which 
was  subsequently  waived  by  the  act  of  fu- 
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slon."  The  clear  effect  of  this  decision  is  that 
it  is  not  a  fraud  upon  partnership  creditors 
for  an  insolvent  firm  to  devote  the  Joint  estate 
to  the  payment  of  the  separate  debts  of  the 
partners,  leaving  no  provision  for  the  firm 
creditors.  In  no  other  case  we  have  seen 
has  the  question  been  presented  where  the 
conversion  of  the  whole  assets  into  separate 
estates  or  the  devotion  of  all  of  them  to  indi- 
vidual debts  was  involved.  The  reasoning  of 
other  courts,  however,  in  the  following  cases, 
would  seem  to  conduct  to  the  same  conclusion 
as  that  reached  in  Case  v.  Beauregard:  Sigler 
v.  Bank,  8  Ohio  St  511;  Bice  v.  Barnard,  29 
Vt  479;  Allen  v.  Center  Valley  Co.,  21  Conn. 
180;  Wlnstow  v.  Wallow,  116  Ind.  824, 17  N. 
B.  923;  Purple  v.  Farrington  (Ind.  Sup.)  21 
N.  B.  543;  Fletcher  v.  Sharpe  (Lanier  v.  Wal- 
lace; Ind.  Sup.)  17  N.  B.  923.  See,  also,  other 
cases,  probably  holding  to  the  same  effect, 
cited  in  notes  to  section  560,  1  Bates,  Partn. 
But  the  decided  weight  of  authority  is  that, 
while  the  right  of  firm  creditors  to  go  against 
the  firm  property  in  postponement  of  the 
right  of  creditors  of  the  individual  members 
la  a  derivative  right,  and  rests  on  the  right  of 
the  members  of  the  firm,  and  while  that  right 
is  lost  by  the  bona  fide  waiver  of  their  rights 
by  the  partners,  it  is  not  lawful  for  the  mem- 
bers of  the  firm,  in  contemplation  of  insol- 
vency, to  divert  the  firm  property,  and  apply 
it  to  the  payment  of  the  debts  of  the  Indi- 
vidual members,  or  to  convert  the  Joint  es- 
tate into  estates  in  severalty,  to  prevent  its 
being  seized  by  firm  creditors.  Ex  parte 
Mayou,  4  De  Qex,  J.  &  S.  684;  Ex  parte 
Snowball,  7  App.  Cas.  634;  Cron  v.  Oron's 
Estate,  56  Mich.  8,  22  N.  W.  94;  Cribb  v. 
Morse,  77  Wis.  322,  46  N.  W.  126;  Willis  v. 
Bumner,  60  Wis.  622,  19  N.  W.  403;  Menagh 
v.  WhitweU,  52  N.  Y.  146;  Phelps  v.  McNeely, 
66  Mo.  554;  Reyburn  v.  Mitchell,  108  Mo.  365, 
16  S.  W.  592;  Roop  v.  Herron,  15  Neb.  73,  17 
N.  W.  353;  Arnold  v.  Hagerman,  45  N.  J.  Eq. 
186, 17  AtL  93;  Darby  v.  GlUigan,  33  W.  Va. 
246,  10  S.  E.  400;  Shackelford  v.  Shackelford, 
82  Grat.  503;  Bank  v.  Sprague,  21  N.  J.  Eq. 
630;  French  v.  Loveloy,  12  N.  H.  458;  Flack 
v.  Charron,  29  Md.  311;  Clements  v.  Jessup, 
86  N.  J.  Eq.  569;  Elliott  v.  Stevens,  38  N.  H. 
811;  Gallagher's  Appeal,  114  Pa.  St  353,  7 
AtL  287;  Patterson  v.  Seaton,  70  Iowa,  689, 
28  N.  W.  598;  J.  Pars.  Partn.  §  196;  Bates, 
Partn.  5  563;  Jones,  Mortg.  §§  19-23;  Beach, 
Mod.  Eq.  §§  707,  788;  Hare  &  W.  note  to  Silk 
v.  Prime,  2  White  &  T.  Lead.  Cas.  Eq.  pt  1, 
358.  The  principle  controlling  in  these  cases 
Is  stated  with  precision  by  Judge  Dixon,  de- 
livering the  opinion  of  the  court  In  Arnold  v. 
Hagerman,  45  N.  J.  Eq.  186,  17  AtL  93.  We 
quote  from  that  opinion  at  large,  as  we  adopt 
and  affirm  the  reasoning  of  the  court:  "In 
equity,  a  partnership  is  for  some  purposes 
deemed  a  single  entity.  Thus,  when  partner- 
ship property  invested  in  the  business  of  a 
partnership  is  to  be  applied  by  a  court  of 
equity  to  the  payment  of  debts,  that  property 
is  treated  as  belonging,  not  to  the  persons 
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composing  the  firm,  but  to  a  distinct  debtor, 
the  partnership,  and  It  is  used  first  to  liqui- 
date the  debts,  and  only  the  surplus,  if  any,  is 
surrendered  to  the  Individual  partners.  This 
equitable  practice  rests  upon  the  presumed  in- 
tentions of  the  partners  themselves,  and  hence 
Is  primarily  considered  as  their  equitable 
right  against  each  other.  Consequently,  since 
the  decision  of  Lord  Eldon  in  Ex  parte  Ruffln, 
6  Ves.  119,  It  has  been  generally  held  that 
the  partners  could  put  an  end  to  their  right, 
and  that  if,  by  their  agreement,  the  partner- 
ship is  dissolved,  and  Its  property  is  assigned 
to  one  of  their  members  or  to  a  stranger,  as 
his  own,  without  reservation  of  the  right,  the 
right  to  have  partnership  debts  paid  out  of 
that  property  Is  extinct"  "Growing  out  of 
this  right  of  partners,  has  arisen  a  correspond- 
ing equity  in  partnership  creditors  to  have 
their  debts  first  satisfied  out  of  the  firm  prop- 
erty, which  is  now  deemed  a  substantial  ele- 
ment of  their  demands.  Generally,  It  may  be 
said  that  this  equity  of  creditors  continues  only 
so  long  as  the  right  of  the  partners  against 
each  other  subsists,  and  perishes  when  that 
terminates;  but  this  Is  not  universally  true, 
for  this  equity  may  survive  the  right  to  which 
It  is  ordinarily  attached.  In  this  respect  it 
resembles  the  claim  which  the  general  cred- 
itors of  an  Individual  have  upon  his  property. 
It  is  neither  an  estate  nor  a  lien.  It  is  ordi- 
narily but  a  right,  by  lawful  procedure,  to  ac- 
quire a  lien  during  the  ownership  of  the  debt- 
or. Yet,  under  certain  circumstances,  that 
Hen  may  be  acquired  after  the  debtor's  owner- 
ship has  ended.  This  results  from  the  provi- 
sions of  the  ancient  statute  for  the  prevention 
of  frauds  and  perjuries,  by  force  of  which, 
when  a  person  has  aliened  his  property,  with 
intent  to  hinder,  delay,  or  defraud  his  cred- 
itors, the  rights  of  those  creditors  remain  as 
if  no  alienation  had  taken  place,  except 
against  the  claims  of  bona  fide  purchasers,  for 
good  consideration,  without  notice."  "Equity 
applies  this  statute  to  a  partnership,  its  prop- 
erty and  creditors,  just  as  it  would  in  the  case 
of  an  individual;  and  therefore,  while  it  la 
generally  true  that  a  partnership  may  defeat 
the  equity  of  its  creditors  by  the  alienation  of 
its  property,  and  subsequent  extinguishment 
of  the  right  of  its  partners  inter  sese,  yet,  if 
the  alienation  be  effected  with  intent  to  hin- 
der, delay,  or  defraud  the  firm  creditors  by 
defeating  their  equity,  the  claims  of  creditors 
will  be  unimpaired,  and  the  property  will  be 
treated  as  partnership  assets,  unless  it  shall 
have  passed  into  the  hands  of  those  whom  the 
statute  protects."  In  Clements  v.  Jessup,  88 
N.  J.  Eq.  669,  it  was  said:  "Partnership 
creditors,  in  equity,  have  an  Inherent  priority 
of  claim  upon  partnership  property  over  indi- 
vidual creditors,  and  a  transfer  of  partnership 
property  by  one  partner,  with  the  consent  of 
the  other  partners,  or  by  all  of  the  partners, 
to  pay  individual  debts,  Is  fraudulent  and  void 
as  to  firm  creditors,  unless  the  firm  was  then 
solvent,  and  had  sufficient  property  remaining 
to  pay  the  partnership  debts."  The  recogni- 


tion of  this  equity  In  favor  of  firm  a 
does  not  impair4  any  proper  exercise 
power  of  the  partnership  over  its  prop 
affairs,  nor  bring  within  the  control  of  i 
of  equity  all  partnerships  which  are  in 
in  fact,  or  in  a  condition  of  temporary  ! 
ty  to  meet  their  obligations.  The  ap] 
sion  of  this  result  seems  to  have  beei 
enttal  in  leading  the  court,  in  SIgler  v. 
8  Ohio  St  611,  to  adopt  the  opposing 
But  the  statute  against  fraudulent  < 
ances  does  not  operate  to  control  the 
dominion  of  individuals,  though  inaolvei 
their  property;  nor  does  mere  insolveni 
fer  jurisdiction  upon  equity  to  take  chi 
and  administer  their  estates.  And  yet 
not  be  denied  that  the  statute  does  r 
the  insolvent  from  disposing  of  his  est 
the  purpose  of  withdrawing  It  from  I 
to  his  creditors.  Why  should  a  d  iff  ere 
be  applied  to  an  aggregation  of  indl 
than  to  them  separately?  The  inqulr; 
in  either  case  be  whether  the  purpose  i 
feet  of  the  act  is  lawful,  and  it  may  be  <3 
the  individual  or  by  a  firm;  «lf  unlaw! 
act  Is  equally  void,  as  to  the  creditors  ii 
whether  it  be  done  by  the  one  or  the  ot 
But,  it  is  again  said  that  It  cannot 
fraud  for  one  to  devote  whatever  rl 
property  be  has  to  the  payment  of  an 
debt  This  is  true  if  one  devotes  hi 
property  to  his  own  debts;  but  Is  it 
fraud  in  law  If  A.  appropriates  his  pi 
to  pay  B.'s  debt  leaving  his  own  u 
Take  the  case  at  bar.  Durf  ey  &  Ascl 
propria  ted  one-half  of  their  Joint  estate 
Ascher's  debt.  Now,  if  this  was  all  tl 
been  done,  it  would  be  manifest  th 
creditors  of  Durfey  could  treat  the  < 
ance  as  fraudulent  because  it  woulc 
been  a  clear  donation  by  Durfey  to  th 
ltors  of  Ascher,  at  the  expense  of  his  cn 
he  being  Insolvent  But  It  is  said  that 
at  the  same  time  conveyed  his  Interest 
other  half  of  the  Joint  estate  to  the  cr 
of  Durfey,  and  so  each  conveyance  bee 
consideration  of  the  other,  and  each  ] 
received  a  full  consideration  for  his  rel 
his  right  as  a  partner.  The  reply  is 
full  consideration  does  not  make  a  c 
otherwise  unlawful  valid.  If  A.  agree 
one  unlawful  act  if  B.  will  do  anoti 
what  avail  is  it  that  each  will  reap  a 
from  such  an  act  of  the  other?  Durf* 
a  right  to  have  the  partnership  propei 
piled  to  the  partnership  debts,  and  Ascfc 
a  like  right  While  these  reciprocal 
existed,  they  were  of  value  as  property 
of  the  debtors  to  a  certain  class  of  crt 
1.  e.  firm  creditors.  Now,  It  Is  manife 
for  the  very  satisfaction  of  their  demai 
rights  themselves  were  waived,  and  attt 
to  be  obliterated.  We  are  unable  to  p 
any  just  principle  upon  which  the  rigl 
debtor  can  be  recognized  to  thus  dea 
his  estate  for  the  very  purpose  of  obsti 
bis  creditors.  It  is  to  be  noted,  alst 
neither  partner  could  make  a  cent  I 
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transaction.  Five  thousand  dollars'  worth  of 
property  will  pay  only  $5,000  of  debts,  wheth- 
er Its  proceeds  be  applied  to  partnership  or 
Individual  liabilities.  The  partners  would,  In 
either  event,  after  the  payment  of  debts  of 
either  class,  owe  precisely  the  same  sums. 
To  permit  the  consummation  of  the  scheme 
would  be  of  no  benefit  to  them.  Its  sole  ef- 
fect would  be  to  withdraw  the  property  from 
one  class  of  creditors  who  had  created  the 
joint  estate,  had  given  credit  on  the  faith  of 
it,  and  had  a  right  to  resort  to  it,  and  to 
permit  its  appropriation  to  another  class,  who 
dealt  with  the  individuals  composing  the  firm, 
with  a  full  knowledge  that  all  they  could  get 
out  of  the  partnership  assets  was  what  re- 
mained after  payment  of  the  debts.  The  com- 
plainant is  entitled  to  the  relief  prayed  by  its 
bill.  The  decree  is  reversed,  and  cause  re- 
manded. 


(47  La.  Ann.) 
MAGINNIS  v.  UNION  OIL  CO.  (No. 
11,7860 1 

{Supreme  Court  of  Louisiana.    Jane  8,  1896.) 

Auction  Bale— Contract—  Effect  op  Advertise- 
ment—Fixtukeb. 

1.  Where  real  estate  is  sent  to  sale  at  public 
auction  under  a  written  advertisement,  the  in- 
tention of  the  seller  as  to  the  object  intended  to 
be  sold,  and  of  the  purchaser  as  to  that  intended 
to  be  bought,  is  to  be  ascertained  by  the  adver- 
tisement, and  not  by  conversations  or  letters  writ- 
ten between  the  parties  in  prior  negotiations  for 
a  private  sale,  which  had  failed  and  been  aban- 
doned.   The  advertisement  binds  both  parties. 

2.  Where  real  property  is  adjudicated  at  pub- 
lic auction,  everything  which  is  part  thereof,  as 
being  immovable  by  destination,  passes  to  the 
purchaser,  without  the  necessity  of  specific  enu- 
meration in  the  advertisement.  This  effect  ceas- 
es, however,  when  there  are  words  of  exclusion 
or  reservation  in  the  advertisement. 

3.  Where  the  advertisement  of  real  estate  for 
sale  at  public  auction  describes  the  property  as  to 
be  sold  "with  the  buildings  and  improvements 
thereon,  and  all  rights,  ways;  privileges,  and  ap- 
purtenances thereunto  belonging,  or  in  any  wise 
appertaining,"  the  purchaser  of  the  property  un- 
der the  advertisement  acquires  the  ownership  of 
all  of  the  movables  made  immovable  by  destina- 
tion forming  part  of  the  property  at  the  time  of 
the  sale,  although  in  a  subsequent  portion  of  the 
advertisement  the  property  is  referred  to  as 
"equipped  with  water  connections  with  the  Mis- 
sissippi river,  together  with  boilers,  filters,  and 
pumps,  which  will  be  sold  with  the  property, 
thereby  securing  free  water."  It  is  the  duty  of 
the  seller  to  express  himself  clearly,  and  any  ob- 
scure or  ambiguous  clause  is  construed  against 
him.    Rev.  Civ.  Code,  arts.  2461,  2474. 

4.  A  mere  intention  to  dismantle  a  building 
In  which  machinery  had  become  a  part  and  im- 
mobilized by  destination,  remaining  unexecuted 
up  to  the  time  that  third  persons  acquired  the 
property  In  its  actual  existing  condition,  produces 
no  effect  as  against  such  third  person. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  RIghtor,  Judge. 

Bill  by  A.  A.  Maginnls  against  Union  Oil 
Company  for  an  injunction.  Decree  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Plaintiff  obtained  from  the  district  court 

t  Rehearing  refused  November  18,  1895. 


an  injunction  restraining  the  defendant  from 
removing,  altering,  changing,  despoiling,  or 
displacing  all  or  any  piece  or  portion  of  the 
machinery  In  a  certain  building  or  buildings 
which  he  described,  and  which  he  alleged  he 
had  purchased  from  the  defendant  company, 
and  prayed  that  after  due  proceedings  the 
injunction  be  made  perpetual  The  injunc- 
tion was  based  upon  a  petition  alleging  that 
plaintiff  had  on  the  11th  of  January,  1893, 
purchased  at  public  auction  from  the  de- 
fendant company,  through  W.  H.  C.  Robin- 
son, auctioneer,  a  certain  piece  or  portion  of 
ground  known  as  the  "Maginnls  Oil  &  Soap 
Works,"  with  all  the  buildings  and  improve- 
ments thereupon,  and  all  the  rights,  ways, 
privileges,  and  appurtenances  thereunto  be- 
longing, situated  in  the  First  district  of  New 
Orleans,  the  property  being  specifically  de- 
scribed; that  the  plaintiff  paid  the  10  per 
cent,  of  the  purchase  price  required  to  be 
paid  at  the  time  of  the  adjudication,  and 
held  the  auctioneer's  receipt  for  the  same; 
that  he  was  ready  and  willing,  as  soon  as 
the  act  of  sale  could  be  prepared,  to  comply 
with  the  terms  of  the  sale,— that  is,  to  pay 
one-third  cash,  and  the  balance  in  one,  two, 
and  three  years,  with  6  per  cent  per  annum 
interest,  payable  annually,  insurance,  attor- 
ney's fees,  and  all  other  usual  security 
clauses;  that  the  sale  and  adjudication  of 
this  property  to  him  by  the  auctioneer  at 
public  auction  transferred  to  him,  as  owner, 
hi  full,  ownership,  from  the  moment  of  ad- 
judication, of  all  of  the  improvements  and 
immovables  situated  on  said  real  estate  or 
In  any  manner  thereunto  belonging,  particu- 
larly the  machinery  in  said  building  placed 
therein,  and  become  immovable  by  destina- 
tion; that  said  sale  was  made  by  the  auc- 
tioneer without  any  reservation  or  exception 
whatever;  that  defendant  although  notified 
of  this  purchase  by  the  plaintiff,  and  al- 
though notified  that  he  had  complied  with 
all  the  terms  of  the  sale  so  far  as  now  pos- 
sible, was  then  removing  or  displacing,  and 
endeavoring  to  remove  or  displace,  without 
any  authority  from  petitioner,  from  the  be- 
fore-described premises,  all  or  part  of  the 
machinery  and  immovables  which  belonged 
to  said  building  as  Immovable  by  destina- 
tion, and  which  is  now  his  property;  that 
unless  restrained,  it  would  remove,  detach, 
or  displace  said  machinery  or  immovables, 
or  part  of  said  machinery,  from  said  build- 
ing, and  from  beyond  petitioner's  reach,  and 
would  work  damages  to  him  to  the  extent 
of  at  least  $10,000.  Plaintiff  subsequently, 
through  a  supplemental  petition,  obtained  a 
second  injunction,  "restraining  defendant 
from  selling,  or  attempting  to  sell,  the  ma- 
chinery, fixtures,  appurtenances,  or  acces- 
sories, or  any  part  thereof,  situated  on  the 
real  estate  described  in  the  original  peti- 
tion." Defendant  pleaded  a  general  denial 
of  the  allegations  of  both  petitions.  The 
district  court  rendered  judgment  in  favor  of 
the  plaintiff,  recognizing  him  as  the  owner 
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of  the  property  In  controversy,  and  making 
perpetual  the  injunction  sued  out  Defend- 
ant appealed. 

Thomas  J.  Semmes,  Denegre  4b  Denegre, 
and  Harry  H.  Hall,  for  appellant  Oilmore 
&  Baldwin,  for  appellee. 

NIOHOLLS,  O.  J.  (after  stating  the  facts). 
The  property  in  question  was  adjudicated 
to  the  plaintiff  for  $56,000,  at  public  auction, 
on  the  11th  January,  1883,  under  public  ad- 
vertisement, reading  as  follows: 

"Attention.  Manufacturers.  'Warehouse- 
men. Capitalists.  Grandest  opportunity  ever 
offered  to  acquire  magnificent  property  for 
manufacturing,  warehousing,  and  general  In- 
dustrial purposes.  The  superb  structures 
formerly  used  and  known  as  the  Maglnnls 
Oil  and  Soap  Works.  In  squares,  Julia, 
Tchoupitoulas,  Commerce,  and  St  Joseph, 
Julia,  Commerce,  New  Levee,  and  St 
Joseph;  comprising  an  enormous  frontage 
of  878  feet  on  Julia  street  immediately  con- 
tiguous to  the  shipping;  equipped  with  wa- 
ter connections  with  the  Mississippi  river. 
Together  with  boilers,  filters,  and  pumps, 
which  will  be  sold  with  the  property.  Sale 
for  account  of  the  Union  Oil  Company. 
Wednesday,  January  11th,  1898.  By  Robin- 
son and  Underwood,  Auctioneers.  Office, 
8%  Carondelet  Street  On  Wednesday,  Jan- 
uary 11th,  1898,  at  12  o'clock  m.,  at  the  Auc- 
tioneer's Exchange,  Nos.  72  &  74  St  Charles 
street  by  public  auction,  will  be  sold: 

"1st 

"2nd.  A  certain  piece  or  portion  of  ground, 
together  with  the  buildings  and  improve- 
ments thereon,  and  all  rights,  ways,  privi- 
leges, and  appurtenances  thereunto  belong- 
ing or  In  any  wise  appertaining,  situate,  ly- 
ing, and  being  in  the  First  district  of  the 
said  city  of  New  Orleans  and  state  of  Louisi- 
ana, in  the  square  bounded  by  Tchoupi- 
toulas, Julia,  Commerce,  and  St  Joseph 
streets,  and  measuring  two  hundred  and 
thirteen  feet  Ave  inches,  and  four  lines  front 
on  Julia  street  one  hundred  and  sixty-one 
feet  and  nine  inches  front  on  Tchoupitoulas 
street  by  two  hundred  and  twenty  feet  nine 
inches,  in  width  on  the  side  line  nearest  St 
Joseph  street 

"The  improvements  in  the  square,  Julia, 
St  Joseph,  Tchoupitoulas,  and  Commerce 
streets,  comprise  a  large  two-story  brick 
building,  fronting  on  Julia,  Tchoupitoulas, 
and  Commerce  streets,  substantially  built 
and  has  been  used  for  many  years  as  a 
manufactory;  large  wagon  passageway  lead- 
from  Tchoupitoulas  to  Commerce  street  en- 
abling wagons  to  load  and  unload  inside  the 
building. 

"The  improvements  in  the  square  Julia,  St 
Joseph,  Commerce,  and  New  Levee  streets 
[the  property  advertised  under  the  No.  1 
as  above  given,  the  special  description  of 
which  was  therein  given,  but  which  is  omit- 
ted here  as  not  bearing  upon  this  contro- 


versy] comprise  a  large  two-story  brick 
building,  and  has  been  used  Jointly  with  the 
above  [the  property  secondly  described], 
both  of  which  are  peculiarly  well  adapted 
for  manufacturing  purposes,  and  also  suita- 
ble for  warehousing.  The  foundation  of 
both  are  of  the  most  substantial  character, 
and  the  flooring  of  the  finest  SchlUlnger. 
Equipped  with  water  connections  with  the 
Mississippi  river,  together  with  boilers,  fil- 
ters, and  pumps,  which  will  be  sold  with  the 
property,  thereby  securing  free  water. 

"Terms:  One-third  or  more,  cash;  balance, 
one,  two,  and  three  years,  with  six  per  cent 
per  annum  interest  payable  annually,  In- 
surance, attorney's  fees,  and  all  other  usual 
security  clauses.  Ten  per  cent  exacted  at 
moment  of  adjudication. 

"Acta  of  sale  at  expense  of  the  purchasers, 
before  W.  D.  Denegre,  notary  public." 

The  adjudicatee  paid  into  the  hands  of  the 
auctioneers  the  10  per  cent  upon  the  pur- 
chase required  by  the  advertisement  This 
case  has,  both  through  the  testimony  and  the 
argument  taken  a  much  broader  scope  than 
we  think  the  legal  situation  called  for.  A 
large  portion  of  the  evidence  was  directed  to 
the  attempted  ascertainment  of  what  the  de- 
fendant, at  the  sale  of  the  11th  January,  1893, 
intended  to  sell,  and  what  the  plaintiff  intend- 
ed to  buy,  through  conversations  between  the 
plaintiff  and  the  defendant  at  a  time  prior  to 
the  sale,  when  the  former  was  either,  at  one 
time,  as  a  broker,  acting  for  William  Hender- 
son, or  on  his  own  behalf,  at  another,  seeking 
to  purchase  the  property  from  the  defendant 
at  private  sale.  These  negotiations  failed,  and 
were  abandoned.  The  sale  of  the  11th  Janu- 
ary was  not  a  private  sale,  nor  an  auction  sale 
made  in  consummation  of  any  arrange- 
ment or  understanding  between  plaintiff  and 
defendant  but  an  independent  distinct  act 
by  which  the  property  was  offered  for  sale 
to  any  one  who  would  be  the  last  and  highest 
bidder,  on  the  terms  and  conditions  set  forth 
in  the  advertisement  Plaintiff  stands  as  to 
his  rights  and  obligations  precisely  In  the 
same  position  which  any  other  purchaser  who 
had  had  no  prior  dealings  with  the  defendant 
up  to  the  date  of  sale  would  have  occupied, 
purchasing  under  the  same  advertisement 

The  questions  before  the  court  are:  (1> 
Whether  the  auctioneer  was  authorized  by  de- 
fendant to  sell  the  property;  (2)  whether  the 
advertisement  of  the  property  for  sale  as 
made  is  to  be  taken  as  the  act  of  the  com- 
pany; and  (8)  what  are  the  rights  and  obli- 
gations of  parties  resulting  from  a  sale  of  the 
property  in  its  then  condition  under  the  said 
advertisement 

We  do  not  understand  defendant  to  deny 
that  the  property  was  sent  to  sale  by  proper 
authority.  The  minutes  of  the  finance  com- 
mittee of  the  defendant  company  of  the  27th 
October,  1892,  of  the  30th  of  November,  1892, 
of  24th  December,  1892;  the  letter  of  T.  R. 
Chaney,  its  first  vice  president,  of  November 
2,  1892,  to  Mr.  Winshlp;  and  the  course  pur- 
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sued  by  the  defendant  since  the  adjudication, 
—would  establish  that  fact.  If  It  were  contro- 
verted. Defendant* a  position,  as  we  under- 
stand it,  la  (1)  that,  although  the  auctioneer* 
were  authorized  to  sell  the  property,  they 
were  not  authorised  to  sell  it  in  manner  such 
■as  would  convey  to  the  purchaser  title  to  the 
machinery  in  the  building;  and  (2)  that  a  sale 
under  the  advertisement  as  made  would  not 
tiave  that  effect  The  finance  committee  seems 
to  have  delegated  to  Vice  President  Chaney 
"the  power  to  instruct  that  preparations  be 
made  for  an  auction  sale,"  and  that  gentle- 
man, for  that  purpose,  placed  himself  in  com- 
munication with  Second  Vice  President  Win- 
ship,  in  his  letter  to  the  latter  of  Novem- 
ber 2,  1882,  referring  to  this  sale,  he  said: 
"I  have,  however,  brought  it  to  the  attention 
of  the  finance  committee,  and  recommend 
that  we  take  necessary  steps  to  offer  this 
property,  as  proposed  by  Robinson  &  Under* 
wood,  at  auction,  which  recommendation  they 
approved,  and  it  will  therefore  be  in  order  for 
you  to  put  this  In  hand.  The  usual  terms  of 
sale  down  In  your  section,  I  believe,  are  one- 
third  cash,  balance  in  one,  two,  and  three 
years,  on  mortgage.  I  expect  to  be  In  New 
Orleans  before  this  property  will  be  offered, 
and  win  agree  with  you  on  the  limit  price." 

The  auctioneer  Robinson  says  he  was  called 
on  by  Mr.  Wlnahlp  with  regard  to  the  sale. 
•The  instructions  he  gave  me  were  simply 
handing  me  the  title.  His  Instructions  were 
simply  to  advertise  the  property  as  designat- 
ed in  the  title.  As  I  understand,  his  instruc- 
tions were  simply  to  advertise  the  property 
belonging  to  the  Union  Oil  Company,— two 
pieces  of  realty,  as  designated  in  the  title. 
His  Instructions  were  specifically  to  sell  the 
property  as  advertised.  I  had  written  out  the 
advertisement,  stating  that  the  property  was 
equipped  with  all  modern  appurtenances  of 
machinery;  but  Mr.  Wlnahlp  very  emphatical- 
ly and  positively  eliminated  that  part  of  the 
advertisement,  and  stated  to  me  that  under 
no  circumstances  was  there  any  machinery  to 
be  sold.  It  was  not  my  province  to  make  any 
further  inquiry,  as  I  was  simply  delegated 
to  make  the  sale."  Being  asked  the  question, 
"You  were  authorised  to  sell  the  machinery 
mentioned  in  the  advertisement  [the  boilers, 
filters,  and  pumps],  and  no  other  machin- 
ery?" he  answered,  "No  other  machinery." 
And  being  further  asked,  "And,  after  you  had 
-drawn  up  an  advertisement  including  all  the 
machinery  and  buildings,  Mr.  Winship  ob- 
jected to  it,  and  eliminated  it?"  he  answered, 
"Yes;  I  had  prepared  a  very  elaborate  adver- 
tisement, dwelling  upon  the  machinery  con- 
tained In  the  building,  as  I  knew  it  would  be 
a  very  attractive  feature."  This  testimony 
was  admitted  over  plaintiff's  objections,  and 
under  a  bill  of  exceptions  reserved.  We  al- 
lude to  it  now  only  as  going  to  show  that 
the  advertisement;  as  finally  made  and  acted 
upon,  was  an  advertisement  approved  of  by 
Mr.  Winship,  and  prepared  under  his  eye 
and  direction.  There  is  no  doubt  that  Mr. 


Winship  believed  that  a  sale  under  this  ad- 
vertisement hh  made  would  exclude  the  ma- 
chinery in  the  building  from  passing  with 
the  property  as  part  of  it,  and  that  his  in- 
tention was  that  it  should  so  announce  to 
bidders.  The  question,  however,  is  whether, 
as  a  matter  of  law,  his  belief  was  well  found- 
ed, and  his  intentions  could  save  the  situa- 
tion If  he  were  mistaken.  The  rights  of 
plaintiff  and  defendant  are  to  be  tested  by 
the  actual  legal  consequences  flowing  from 
a  sale  made  under  the  particular  advertise- 
ment, as  being  the  authorized  advertisement 
of  the  company.  These  consequences  can- 
not be  altered  or  checked  because  the  agent 
of  the  company  may  have  had  an  erroneous 
belief  as  to  what  the  advertisement  as  writ- 
ten meant,  or  what  it  would  legally  convey. 
The  advertisement  controlled  the  rights  and 
obligations  of  the  parties.  Lay  ton  v.  Hen- 
nen,  3  La.  Ann.  1;  Poree  v.  Bonneval,  6  La, 
Ann.  388. 

The  sale  being  at  auction,  and  offered  to. 
the  last  and  highest  bidder,  without  reserva- 
tion or  limit,  the  adjudicatee,  through  the 
adjudication  and  the  deposit  made  by  him, 
acquired  a  vested  right  to  the  ownership  of 
whatever  legally  passed  under  the  advertise- 
ment. The  price  offered  by  the  last  and  high- 
est bidder  has  no  bearing  upon  the  legal 
question  as  to  what  was  offered  for  sale  and 
what  was  sold.  The  determination  of  that 
question  rests  upon  matters  existing  prior 
to  the  adjudication.  Looking  at  the  build- 
ing at  the  date  of  the  sale,  without  reference 
to  the  advertisement,  we  are  of  the  opinion 
that  the  machinery  at  that  time  formed  part 
of  the  real  estate,  as  immovable  by  destina- 
tion. It  was  placed  upon  the  property  by 
its  owner  for  its  service  and  improvement, 
and  had  been  so  used  (Rev.  Civ.  Code,  arts 
468,  469);  and  though,  for  special  reasons, 
subsequent  owners  may  have  discontinued 
this  use  for  a  certain  time,  It  has  never  been 
dismantled.  A  mere  intention  of  disman- 
tling, remaining  unexecuted  up  to  the  time 
that  third  persons  acquired  ownership  of  the 
property  in  its  actually  existing  condition, 
would  produce  no  effect  as  against  such  per- 
son. It  did  not  follow,  however,  that,  be- 
cause the  machinery  at  the  time  of  the  ad- 
judication was  part  of  the  immovables  by 
destination,  it  necessarily  passed  to  the  ad- 
judicatee, for  it  was  within  the  power  of 
the  seller,  through  his  advertisement  (if 
properly  worded),  to  operate  Its  legal  sever- 
ance from  the  land  at  the  very  moment  of 
the  sale.  This  whole  case  turns  upon  wheth- 
er such  severance  was  operated  either  ex- 
pressly or  through  equivalent  implication. 
This  is  really  the  point  upon  which  the  par- 
ties are  at  issue.  Plaintiff  points  us  to  that 
portion  of  the  advertisement  wherein  the 
object  offered  for  sale  is  declared  to  be:  "A 
certain  piece  or  portion  of  land,  together 
with  the  buildings  and  improvements  there- 
on, and  all  rights,  ways,  privileges,  and  ap- 
purtenances thereunto  belonging  or  in  any 
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wise  appertaining."  He  claims  that  even 
without  these  words  the  machinery  (11  It 
was,  In  reality,  part  of  the  Immovable  prop- 
erty) would  have  passed  by  the  sale,  unless 
there  were  In  the  advertisement  words  of 
reservation  or  exclusion,  but  that,  with  these 
words  added,  the  matter  Is  taken  beyond 
debate.  Defendant,  on  the  other  hand,  In- 
sists that  the  advertisement  shows  plainly 
and  unmistakably  on  Its  face  that  the  ma- 
chinery was  not  included;  that,  In  describ- 
ing the  property,  It  is  referred  to  as  "equip- 
ped with  water  connections  with  the  Missis- 
sippi river,  together  with  boilers,  filters,  and 
pumps,  which  will  be  sold  with  the  property, 
thereby  securing  free  water";  that  this  spe- 
cial enumeration  of  particular  portions  of  the 
machinery  clearly  excludes  the  idea  that  any 
other  objects  besides  those  particularly  men- 
tioned were  to  be  disposed  of  with  the  land; 
and  that  this  same  fact  is  specially  drawn 
to  the  attention  of  bidders  through  the  auc- 
tioneer's headlines  to  the  advertisement 
The  plaintiff  replies  that  the  mention  of  these 
special  articles  was  simply  the  selection  by 
the  auctioneer  of  some  of  the  salient  ad- 
vantages of  the  property,  In  order  to  at- 
tract special  attention,  as  Is  customary  In  all 
auction  sales,— nothing  more;  that  the  ma- 
chinery would  have  passed  without  any  al- 
lusion to  'Improvements"  and  "appurte- 
nances" as  a  matter  of  course,  but  that  par- 
ticular mention  of  the  improvements  and 
appurtenances  as  forming  part  of  the  object 
to  be  sold  withdraws  from  the  consideration 
of  the  case  all  mere  Inferences  and  conjec- 
tures; that.  If  it  had  been  the  intention  of 
the  vendor  to  have  excluded  the  machinery 
from  the  sale,  it  was  his  duty  to  have  done 
so  in  clear  and  exact  terms,  and  everything 
obscure  or  ambiguous  Is  to  be  construed 
against  him.  Rev.  Civ.  Code.  arts.  2474, 
2401. 

Holding,  as  we  do,  that  the  machinery 
was,  at  the  date  of  the  sale,  immovable  by 
destination,  we  think,  in  the  absence  of 
words  of  reservation  and  exclusion  In  the 
advertisement,  it  passed  to  the  purchaser  of 
the  real  estate,  as  part  thereof,  aud  that  the 
judgment  of  the  district  court  to  that  effect 
was  correct  Williamson  v.  Richardson,  31 
La.  Ann.  686;  Hollingsworth  v.  Chaffe,  33 
La.  Ann.  554.  The  judgment  appealed  from 
is  hereby  affirmed. 


(47  La.  Ann.) 

STATE  ex  rel.  MECHANICS'  &  TRADERS' 
INS.  CO.  v.  BOARD  OF  ASSESS- 
ORS et  al.  (No.  11,659.)  i 

(Supreme  Court  of  Louisiana.  May  20,  1885.) 

Taxation  —  Eiemptiovs— Prbmioms  Dub  Ihscb- 
A.KOB  Company—  Stock  is  Manufactur- 
ing Company. 
1.  Capital  being  taxable,  tax  on  premiums 

would  be  dual  in  character. 

»  Second  rehearing  refused  Nov.  18, 1896. 


2.  Premiums  due  an  Insurance  company,  ix> 
course  of  collection,  are  not  taxable. 

3.  In  taxing  the  property  of  corporations  oth- 
er than  banking  institutions,  property  exempt 
from  taxation  is  not  Included.  Nicholls,  C.  J., 
dissenting. 

4.  United  States  bonds  and  other  bonds  not 
tr.xable  are  not  taxable  because  owned  by  an  in- 
surance company. 

5.  The  question  of  taxing  shares  of  an  insur- 
ance corporation  is  not  an  issue  of  the  case.  The 
only  question  is  whether  property  exempt  shall 
be  taxed. 

Watkins,  J.,  dissenting. 

On  Rehearing. 

1.  The  uncollected  premiums  of  an  Insurance 
company  are  not  exempt  from  taxation  as  in- 
come. 

2.  The  shares  of  the  capital  stock  of  a  man- 
ufacturing corporation,  when  held  and  owned  by 
an  Insurance  company,  are  taxable  as  being  part 
of  its  assets,  notwithstanding  the  capital,  machin- 
ery, and  other  property  of  said  manufacturing  cor- 
poration are  exempt  from  taxation  by  constitu- 
tional provision. 

McEnery  and  Breavx,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  George  H  Theard,  Judge. 

Mandamus  by  the  state  on  the  relation  of 
the  Mechanics'  &  Traders'  Insurance  Com- 
pany against  the  broad  of  assessors  and  oth- 
ers. Judgment  for  defendants,  and  relator 
appeals.  Affirmed. 

John  Q.  Flynn  and  William  B.  Lancaster, 
for  appellant  E.  A.  O'Sulllvan,  City  Atty.. 
and  Henry  Reus  haw,  Asst.  City  Atty,  for 
appellees. 

BREAUX,  J.  Plaintiff,  by  mandamus, 
sues  to  cancel  assessments  on  premiums  of 
insurance  and  on  shares  of  stock  of  the 
Standard  Guano  &  Chemical  Works  and  of 
the  National  Acid  Company.  The  judgment 
of  the  lower  court  was  for  defendants,  and 
relator  appeals. 

The  company  Is  taxed  on  all  property  It 
owns.  The  question  for  our  consideration 
is:  Are  the  premiums  unpaid  within  the 
grasp  of  any  of  the  revenue  acts?  They  are 
the  company's  unrealised  earnings.  They 
were  not  treated  as  investments  by  the 
company.  Time  was  not  granted  to  the 
debtors,  and  Interest  exacted,  as  upon  in- 
vestments. It  would  be  an  onerous  taxation 
that  would  make  it  bear  on  all  the  property 
of  the  company,  and,  In  addition,  exact  a 
license,  and  compel  It  to  pay  taxes  on  its 
premiums  In  prospectu.  With  reference  to 
foreign  Insurance  companies  doing  business 
here  we  decided  on  other  grounds  that  these 
premiums  are  not  taxable.  A  law  would  be 
unequal,  and,  In  effect,  partial,  that  would 
exact  taxes  upon  premiums  from  a  home 
company  and  not  from  a  foreign  company. 
We  determined  In  Ralley  v.  Board  of  Asses- 
sors, 44  La.  Ann.  765, 11  South.  93,  that  the 
"credits"  of  a  foreign  company  could  not 
be  taxed;  that  debts  have  their  situs  at  the 
domicile  of  the  creditor.  Practically,  In  as- 
sessing, the  principle  is  applied  to  premiums. 
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and  It  is  taken  for  granted  by  the  tax  col- 
lecting officers  that  the  premiums  also  due 
these  foreign  insurance  companies  are  not 
within  the  scope  of  the  present  tax  laws. 
The  burdens  of  taxation  should,  as  far  as 
possible,  be  equably  distributed.  The  equi- 
ty is  appalling  that  would  place  all  com- 
panies on  an  equal  footing.  We  conclude 
that  these  premiums,  as  generally  under- 
stood, are  not  notes,  bonds,  and  obligations 
in  the  daily  course  of  the  business  of  a 
merchant  or  an  insurance  company.  Under 
the  circumstances,  this  tax  on  premiums  Is 
not  within  the  purview  of  a  tax  statute 
which  proposes  a  tax  on  property.  With 
reference  to  the  shares  of  stock  Issued  by 
the  Standard  Guano  &  Chemical  Works  and 
10  shares  of  stock  of  the  National  Acid  Com- 
pany, the  evidence  shows  that  under  article 
207  of  the  constitution,  being  manufactur- 
ing companies  exclusively  of  chemicals  and 
fertilizers  within  the  terms  of  the  article, 
they  are  not  taxable.  The  plaintiff,  holding 
the  shares  Issued  by  these  companies,  claims 
that  they  are  not  more  taxable  In  its  hands 
than  they  would  be  In  the  hands  of  any 
other  shareholder.  Under  the  revenue  act 
of  1800,  only  the  shares  Issued  by  banks  are 
taxable.  The  properties  of  other  corpora- 
tions are  taxed  in  lieu  of  taxing  the  shares 
they  issue.  The  legislature  has  chosen  to 
except  banks  in  the  matter  of  assessments, 
an  exception  which  must  control  In  Inter- 
preting the  statute.  Here  it  is  not  the  pur- 
pose to  tax  the  shares  of  the  plaintiff  cor- 
poration, but  the  shares  of  other  corpora- 
tions of  which  It  Is  owner,  and  that  are,  as 
we  have  just  stated,  exempt  The  plaintiff 
corporation  not  being  a  bank,  an  attempt  to 
tax  its  shares  would  find  no  support  in  law. 
In  taxing  its  capital  as  required  under  the 
terms  of  the  statute,  there  were  shares  re- 
turned that  are  exempt  from  taxation.  If 
these  shares  had  been  found  in  the  posses- 
sion of  any  private  individual  as  owner, 
tbey  would  not  have  been  taxable  any  more 
than  United  States  bonds.  The  same  rule 
applies  to  a  corporation  when  taxing  Its 
property.  It  is  true  that  In  Citizens'  Bank 
v.  Bouny,  32  La.  Ann.  242.  this  court  said 
that  there  are  "numerous  decisions  of  the 
highest  authority  which  maintain  that  the 
exemption  of  the  capital  does  not  impair  the 
rights  of  the  state  to  tax  the  shares  in  the 
hands  of  the  shareholder.  And  in  First  Nat 
Bank  of  Shreveport  v.  Board  of  Reviewers, 
41  La.  Ann.  181.  183.  5  South.  408,  this  court 
held  that  shares  in  banks,  whether  state  or 
national  are  liable  to  taxation  by  a  state,  al- 
though the  capital  of  the  banks  may  be  en- 
tirely Invested  In  United  States  bonds. 
These  were  assessments  against  banks  un- 
der a  law  authorizing  such  an  assessment 
The  court  decided  that  the  shares  In  them- 
selves, without  reference  to  capital  exempt 
had  value.  Here  the  assessment  Is  against 
a  corporation;  i.  e.  its  capital,  part  of  which 
Is  exempt  We  do  not  think  that  the  exempt 


capital  is  taxable  on  account  of  Its  being 
owned  by  the  plaintiff.  The  principle,  which 
would  exempt  a  United  States  bond  when 
an  attempt  is  made  to  tax  it  applies  to  these 
shares  that  are  equally  as  exempt  It  Is 
therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  is  avoided, 
annulled,  and  reversed.  The  mandamus  Is 
made  peremptory;  the  assessment  on  pre- 
miums due  to  the  insurance  company  (the 
Mechanics'  &  Traders'  Insurance  Company) 
are  canceled;  also  the  assessment  of  the 
stock  of  the  Chemical  Works  and  of  the 
National  Acid  Company  and  of  the  Standard 
Guano  Company  held  by  plaintiff  are  can- 
celed. 

MILLER,  J.  (concurring).  The  relator 
seeks  by  mandamus  to  compel  the  board  of 
assessors  to  cancel  an  assessment  on  the  pre- 
miums of  Insurance  in  course  of  collection, 
and  on  shares  of  stock  of  corporations  the 
shares  of  which  are  not  embraced  In  the  pro- 
visions of  the  revenue  act  directing  share 
taxation.  The  judgment  of  the  lower  court 
maintained  the  assessments,  and  the  relator 
appeals. 

These  premiums  represent  as  I  appreciate 
the  testimony  in  the  record,  the  daily  earn- 
ings of  the  company  In  course  of  collection. 
When  collected,  they  contribute  to  the  cash, 
and  would  undoubtedly  be  assessable  as  part 
of  that  Item  of  the  property  of  the  company; 
but  I  do  not  think  the  revenue  act  contem- 
plated a  tax  on  the  dally  receipts  of  a  mer- 
chant or  an  Insurance  company.  It  seems 
to  me  the  taxation  of  the  premiums  would 
be  practically  a  tax  on  income,  and,  while 
that  form  of  taxation  was  authorized  by  the 
constitutions  of  1845,  1862,  and  1868,  the  pro- 
vision has  been  omitted  In  the  present  con- 
stitution. Const  1845,  art  127;  Id.  1852.  art 
123;  Id.  1868,  art.  118;  Id.  1879,  art  207. 
It  is  claimed  that  this  tax  on  premiums  ts 
sustained  In  a  previous  opinion  of  this  court 
It  Is  true  that  uncollected  premiums  were  in- 
cluded in  the  assessment  considered  in  a- cer- 
tain sense  in  that  case.  But  the  Issue  in 
that  case  was  whether  a  foreign  insurance 
company  could  be  taxed  here  on  debts  doe 
to  it  No  question  was  made  whether  pre- 
miums were  debits  in  the  sense  of  the  rev- 
enue act  The  decision  was  adverse  to  the 
right  claimed  of  taxing  the  foreign  company 
on  debits.  Case  of  State  Tax  on  Foreign-Held 
Bonds,  15  Wall.  300;  Insurance  Co.  v.  Board 
of  Assessors,  44  La.  Ann.  760,  11  South.  91. 
We  do  not  think  the  Issue  here  within  the 
scope  of  that  decision. 

On  the  other  proposition  Involved  in  thts 
case,— the  tax  proposed  on  the  shares  of  stock 
held  by  the  relator,— in  my  view,  the  solution 
of  the  question  depends  entirely  on  the  con- 
struction of  the  revenue  act  It  will  be  con- 
ceded the  taxing  power  can  be  exerted  only 
to  the  extent  and  on  the  subjects  prescribed 
by  the  legislature.  The  legislation  must  con- 
form  to  the  constitutional   direction  with 
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respect  to  taxation,  but  to  impose  any  tax 
there  must  be  the  statutory  authority.  The 
revenue  act  of  1800  divided  corporations  into 
two  classes.  On  one  class— L  e.  banking  cor- 
porations—the tax  is  laid  on  shares  of  stock; 
■on  all  other  corporations  the  tax  is  on  their 
property,  and  that,  of  course,  includes  capi- 
tal Equality  of  taxation  was  attained  In 
the  legislative  understanding  by  taxing  bank- 
ing corporations  on  their  shares  of  stock  and 
by  taxing  all  other  corporations  not  on  their 
shares,  but  on  their  property.  The  legisla- 
tive intent  to  confine  share  taxations  to 
banks  Is  again  manifested  in  the  concluding 
part  of  section  28  of  the  revenue  act  It  de- 
clares in  taxing  these  other  corporations 
shares  of  stock  held  by  them  shall  be  taxed 
as  cash  if  not  held  for  more  than  three 
months.  If  such  shares  were  bona  fide  In- 
vestments, they  were  not  to  be  taxed,  is  the 
statutory  direction.  This  must  have  pro- 
ceeded on  the  legislative  understanding  that, 
if  these  holdings  were  of  shares  of  banks, 
they  were  already  taxed  if  in  the  hands  of 
the  banks  that  issued  them,  and  could  not  be 
again  taxed;  and,  If  the  holdings  were  of 
shares  of  corporations  other  than  banks,  they 
were  not  taxable.  On  the  whole  act,  it  is 
my  conclusion  there  Is  no  warrant  to  tax 
shares  of  any  corporation  except  banks,  and 
the  shares  proposed  to  be  taxed  here  are  not 
bank  shares.    I  concur  in  the  decree. 

NICHOLLS,  O.  J.,  concurs  in  the  first  prop- 
osition discussed  in  the  opinion  of  the  ma- 
jority of  the  court,  but  dissents  as  to  the 
second  proposition  therein  set  forth. 

W ATKINS,  J.  (dissenting).  This  is  a  pro- 
ceeding by  mandamus  to  compel  the  cancel- 
lation of  relator's  assessment  for  the  year 
1804.  It  is  as  follows,  via.:  "Money  at  in- 
terest, $111,788;  money  in  possession,  ¥18,- 
001;  all  other  articles,  $42,200;  total,  $172,. 
074."  The  grounds  of  relator's  complaint 
are:  (1)  That  under  the  heading  of  "Money 
at  Interest"  there  is  included  "income," 
which,  under  the  law,  It  is  alleged,  Is  not 
taxable;  (2)  that  under  the  Item  "All  Other 
Articles,"  there  are  included  shares  of  stock 
in  the  National  Acid  Company  and  the  Stand- 
ard Guano  &  Chemical  Company,  said  corpo- 
rations being  manufacturers,  whose  property 
and  shares  of  stock  are  exempt  from  taxa- 
tion under  article  207  of  the  constitution. 
The  answer  of  respondents  is  that  the  assess- 
ment is  correct,  and  the  taxes  thereon  based 
are  lawful  and  due.  The  testimony  shows, 
on  the  first  proposition,  that  the  item  "Money 
at  Interest"  includes  the  net  value  of  uncol- 
lected premiums  due  relator  from  its  cus- 
tomers—that la  to  say.  the  total  amount, 
less  15  per  cent;  and  on  the  second  propo- 
sition it  is  that  the  item  "All  Other  Articles" 
Includes  200  shares  of  the  capital  stock  of  the 
Standard  Ouano  &  Chemical  Company,  a 
manufacturing  corporation,  within  the  mean- 
ing of  article  207  of  the  constitution.  On 


this  statement  the  court  a  qua  pronounced 
judgment  in  favor  of  the  respondents,  and 
the  relator  has  appealed. 

In  this  court  the  argument  of  respondents 
is  that  a  tax  on  uncollected  premiums  of  an 
insurance  company  is  not  a  tax  on  income; 
that  they  may  be  a  source  of  revenue,  but 
they  are  not  income,  and  that  the  assessment 
of  them  as  property  of  the  corporation  is  legal 
and  valid;  that  the  shares  of  an  exempt  cor- 
poration are  taxable  in  the  hands  of  any 
third  person,  as  the  representative  of  the 
value  of  its  shares  of  stock;  and  that  the 
legislature  had  not  the  power,  by  any  mere 
omission,  to  extend  an  exemption  so  as  to 
include  assets  of  a  corporation  which  have 
a  pecuniary  value  which  is  assessable  under 
the  terms  of  the  constitution.  On  the  other 
hand,  the  contention  of  relator's  counsel  is 
that  Its  uncollected  premiums  are  not  "cred- 
its," in  the  sense  of  the  revenue  law  of  1800, 
under  which  the  assessment  in  question  was 
made;  that  "the  shares  of  manufacturing  cor- 
porations simply  represent  the  capital  of  such 
corporations,  and,  as  such,  are  exempt  under 
article  207  of  the  constitution";  and  that 
"there  is  no  authority  in  the  act  of  1890  to 
assess  the  shares  of  corporations,  other  than 
that  mentioned  in  section  27;  the  capital, 
and  not  the  shares,  being  assessable." 

1.  Taking  the  second  proposition  first,  we 
have  for  consideration  the  questions:  First, 
whether  the  shares  of  the  capital  stock  of  a 
manufacturing  corporation,  the  property  of 
which  is  exempt  from  taxation  under  the 
provisions  of  article  207  of  the  constitution, 
are  assessable  in  the  possession  and  owner- 
ship of  another  corporation  whose  property 
is  not  exempt  from  taxation;  second,  wheth- 
er there  Is  any  authority  under  the  revenue 
law  of  1800  for  the  assessment  of  the  shares 
of  the  capital  stock  of  an  insurance  corpora- 
tion such  aa  the  relator  is.  It  will  be  ob- 
served at  a  glance  that  the  assessment  made 
against  relator  does  not  prima  facie,  deal 
with  either  question  which  is  propounded; 
but  they  are  necessarily  predicated  upon  the 
relator's  allegations  and  proof  at  the  trial. 
The  assessment  was  made  of  "money  at  in- 
terest" "money  in  possession,"  and  "all 
other  articles";  no  mention  being  made  of 
either  the  relator's  capital,  or  shares  of  Its 
own  stock,  or  the  stock  of  any  other  corpo- 
ration whatsoever.  Reference  to  the  revenue 
law  will  show  that  it  declares  that  there 
"shall  be  levied  annual  taxes,  amounting  in 
the  aggregate  to  six  mills  on  the  dollar  of 
the  assessed  valuation  of  all  property  situat- 
ed within  the  state  of  Louisiana,  except  such 
as  is  expressly  exempted  from  taxation  by 
law,"  etc.  It  further  declares  that  "the  term 
'property'  as  herein  used,  means  and  Includes 
•  •  •  all  movable  property  and  chattels; 
all  personal  property;  all  goods,  wares,  mer- 
chandise and  other  stock  In  trade,  In  posses- 
sion, on  band,  and  under  control;  •  •  * 
the  cash  value  of  all  judgments,  suits  and 
causes  of  action;  all  rights,  credits,  bonds  and 
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Meouri'iet  of  all  kinds;  promutory  notes,  open 
account;  and  other  obligations;  all  cash."  etc. 
(Our  italics.)  And  it  further  declares  that  "all 
coins,  United  States  and  foreign,  whether 
current  or  uncurrent;  all  currencies,  bank- 
notes and  other  paper  monies;  all  .monies 
loaned  at  interest;  all  shares  of  stock  in  all 
banking  companies,  or  associations.  Incor- 
porated, or  nonincorporated  •  *  *,  and  all 
other  articles  or  things  whatever  possessing 
any  money  value."  Then  follows  this  sweep- 
ing provision,  as  if  to  make  assurance  doubly 
sure,  viz.:  "This  enumeration  shall  not  be 
so  construed  as  to  exempt  from  taxation  any 
property  or  values  not  enumerated  herein," 
etc.  But  that  Is  not  all,  for  it  provides  fur- 
ther, viz.:  "The  above  enumeration  of  as- 
sessable property  is  in  no  wise  Intended  to 
apply  to  the  assets  of  banking  companies,  or 
associations  whose  shares  of  stock  are  as- 
sessable in  lieu  thereof  under  section  27, 
save  in  so  far  as  declared  hi  said  section  27." 
Act  No.  106  of  1890,  §  1.  From  the  foregoing  it 
Is  quite  plain  that,  whatever  course  may  have 
been  antecedently  pursued  by  the  general  as- 
sembly with  reference  to  the  assessment  of 
the  shares  of  stock  of  insurance  companies 
and  corporations,  It  was  changed  by  the  rev- 
enue law  of  1800,  so  as  to  make  all  of  their 
properties  assessable  without  any  reference 
to  their  shares  of  capital  stock.  The  only 
exception  to  that  rule  Is  found  in  section  27 
of  the  act,  and  it  runs  as  follows,  viz.:  "That 
no  assessment  shall  hereafter  be  made  un- 
der that  name,  as  capital  stock  of  any  na- 
tional bank,  state  bank,  banking  company, 
banking  firms,  or  banking  associations,  whose 
capital  stock  is  represented  by  shares,  but 
the  shares  shall  be  assessed  at  the  actual 
value  as  shown  by  the  books  of  the  bank,  or 
banks,  to  the  shareholders,  who  appear  upon 
the  books,  regardless  of  any  transfer  not  reg- 
istered or  entered  upon  the  books,  •  •  • 
and  all  taxes  so  assessed  shall  be  paid  by  the 
bank,  company,  firm,  or  association,  which 
shall  be  entitled  to  collect  said  amounts  from 
the  shareholders,  or  their  transferees,"  etc. 
It  further  provides  that  "all  real  estate  own- 
ed by  the  bank,  company,  firm,  •  •  •  shall 
be  assessed  directly  to  the  bank,  company, 
firm,  •  •  •  and  the  pro  rata  of  such  di- 
rect property  tax,  proportioned  to  each  share 
of  the  capital  stock,  shall  be  deducted  from 
the  amount  of  taxes  assessed  to  the  share 
under  this  section,"  etc.  Id.  It  will  be  read- 
ily perceived  that  this  section  provides  a 
mode  for  the  assessment  of  the  shares  of 
stock  and  the  real  estate  of  banking  insti- 
tutions generally  that  is  at  once  exceptional 
and  different  from  all  other  assessments,  and 
different,  in  some  particulars,  from  any  prior 
revenue  law  in  reference  to  banks,  etc.;  for 
section  28  of  Act  No.  98  of  1886,  which  was 
under  consideration  and  Interpreted  by  this 
court  hi  First  Nat  Bank  of  Shreveport  v.. 
Board  of  Reviewers,  41  La.  Ann.  181,  5  South. 
4Q8,  provided  that  "all  property  owned  by 
the  bank,  company,  firm,  association,  or  cor- 
v.  18so.no.  17—30 


poration,  which  Is  taxable  under  section  one 
of  this  act,  shall  be  assessed  directly  to  the 
hank,  company,  firm,  association  or  corpora- 
tion, and  the  pro  rata  of  such  direct  property 
taxes,  and  of  all  exempt  property,  propor- 
tionate to  each  share  of  capital  stock,  shall 
be  deducted  from  the  amount  of  taxes  as- 
sessed to  that  share  under  this  section."  Con- 
sequently the  question  of  difficulty  in  that 
case  was  for  the  court  to  determine  "the 
precise  meaning  of  the  language  [of  the  stat- 
ute] which  required  the  deduction  of  all  ex- 
empt property."  Under  the  provisions  of  sec- 
tion 27  of  Act  No.  100  of  1800  no  such  diffi- 
culty can  arise,  even  with  regard  to  the  as- 
sessment of  banks,  because  it  distinctly  pro- 
vides that  "all  real  estate  owned  by  the  bank 
•  *  *  shall  be  directly  assessed  to  the 
bank";  and  it  further  provides  that  the  "pro 
rata  of  such  direct  property  tux,  proportioned 
to  each  share  of  the  capital  stock,  shall  be 
deducted  from  the  amount  of  taxes  assessed 
to  the  share,"  etc.  But  with  regard  to  oth- 
er companies,  corporations,  or  associations 
whose  capital  stock  is  represented  by  shares 
there  is  no  difficulty  whatever,  because  there 
Is  no  provision  of  the  revenue  law  of  1890 
which  directs  or  requires  an  assessment  of 
its  shares;  and,  consequently,  no  question 
can  arise  with  regard  to  any  deduction  at 
all.  Yet  it  by  no  means  follows  that  the 
shares  are  exempt  from  taxation  by  legisla- 
tive Intendment  or  in  effect  That  question  Is 
covered  by  the  provisions  of  the  next  suc- 
ceeding section,  thus:  "That  all  other  cor- 
porations, save  those  enumerated  in  section 
27  of  this  act,  shall  be  assessed  directly 
upon  all  property  owned  by  the  corporations, 
which  is  taxable  under  section  one  of  this 
act,"  etc  Act  No.  106  of  1890,  §  28.  This  is 
perfectly  conclusive,  and  requires  no  inter- 
pretation. All  the  property  of  any  corpora- 
tion other  than  a  banking  institution  must  be 
assessed  on  all  taxable  values  of  any  and 
every  kind;  that  is  to  say,  on  everything 
which  gives  value  to  its  shares  of  stock,  but 
not  upon  the  shares  of  stock. 

Does  this  method  of  assessment  include 
shares  of  stock  In  other  corporations  which 
are  exempt  from  taxation  by  the  terms  of 
the  constitution?  In  First  Nat.  Bank  of 
Shreveport  v.  Board  of  Reviewers,  supra,  it 
was  "conceded  that  shares  in  banks,  wheth- 
er state  or  national,  are  liable  to  taxation  by 
the  state,  although  the  capital  of  the  bank 
may  be  entirely  Invested  In  United  States 
bonds";  and  that  concession  was  made  in 
view  of  the  jurisprudence  which  is  estab- 
lished In  Van  Allen  v.  Assessors,  3  Wall. 
573;  People  v.  Commissioners,  4  Wall.  244; 
and  First  Nat  Bank  of  Louisville  v.  Ken- 
tucky, 9  Wall.  353.  Vide  Rev.  St  U.  S.  § 
5219.  But  the  plaintiff  hi  that  case  sought 
to  reduce  the  assessment  on  its  shares  by 
deducting  therefrom  the  value  of  nontax- 
able securities  in  its  vaults,  upon  which  its 
business  operations  were  predicated.  This, 
our  decision  held,  could  not  be  done  under 
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the  terms  of  the  constitution.  But  since 
that  decision  was  rendered,  as  has  already 
been  shown,  the  legislature  has  so  altered 
the  revenue  law  as  to  remit  from  assessment 
both  the  shares  and  capital  of  all  other  cor- 
porations and  associations  than  banks  as 
such,  and  in  lieu  thereof  directs  and  requires 
an  assessment  to  be  made  of  all  their  prop- 
erty, of  any  and  every  kind,  which  gives 
value  to  their  shares  or  capital.  And  in  this 
regard  the  revenue  law  of  1890  makes  an- 
other very  Important  addition,  viz.:  "But 
unless  three  months  prior,  and  continuous 
ownership  can  be  shown,  in  any  holdings  of 
national,  state,  or  municipal  bonds,  or  stock 
in  any  other  corporation  whatsoever,  then 
the  market  value  of  such  holdings  shall  be 
assessed  to  such  corporation  as  so  much 
money  In  possession."  That  was  exactly # 
the  course  pursued  by  the  respondents  In" 
this  Instance.  But  the  converse  of  that 
proposition  must  be  true,— that,  if  three 
months'  prior  and  continuous  ownership  of 
bank  or  other  stock  is  shown,  the  holder  is 
entitled  to  have  same  specially  assessed. 
Not  only  Is  that  so,  but  the  statute  makes 
another  important  distinction,  and  that  Is 
that  the  stock  of  even  a  banking  corporation 
which  Is  held  by  an  Insurance  corporation  Is 
assessable  to  the  latter,  as  money  In  posses- 
sion; or,  In  other  words,  the  stock  of  one 
company  or  corporation  loses  Its  Identity  by 
being  carried  Into  another  corporation,  and 
becomes  subject  to  taxation  as  "money  in 
possession,"  notwithstanding  some  may  be 
nontaxable  as  a  share  of  the  stock  of  the 
corporation  by  which  It  was  Issued. 

The  object  of  the  legislature  Is  manifest 
It  was  intended  to  prevent  a  double  exemp- 
tion, otherwise  a  manufacturing  corporation 
enjoying  the  exemption  of  Its  capital  from 
taxation  under  the  provisions  of  article  207 
of  the  constitution  could  sell  Its  shares  of 
stock  to  an  Insurance  company,  and  procure 
the  means  of  operating  Its  business;  and  the 
Insurance  company  could  Invest  the  earn- 
ings of  Its  business  exclusively  In  such  stock, 
and  have  It  exempted  from  taxation  also. 
By  this  means  both  businesses  would  be 
shielded  from  taxation,  while  only  one  is 
exempt.  The  words  In  which  the  constitu- 
tional exemption  is  couched  are  these,  viz.: 
"There  shall  also  be  exempt  from  taxation 
and  license  •  •  •  the  capital,  machinery, 
and  other  property  employed  In  the  manu- 
facture," etc.  They  do  not  necessarily  car- 
ry the  significance  of  exempting  the  shares 
or  stock  of  any  corporation,  nor  do  they  re- 
fer to  any  corporation  as  exempt.  The  le- 
gality of  former  legislation  recognizing  a  dis- 
tinction between  capital  and  shares  of  stock 
was  maintained,  and  the  language  of  the 
constitution  must  be  so  construed.  It  does 
not  say,  "There  shall  be  exempt  from  taxa- 
tion the  capital,  machinery,  and  other  prop- 
erty of  a  corporation  employed  in  the  manu- 
facture of  textile  fabrics,"  and  by  the  crea- 
tion of  a  manufacturing  corporation  for  such 


purpose  a  new  and  additional  exempt 
Its  shares  of  stock  cannot  be  created, 
evident  that  the  money  which  Is  lnves 
the  shares  of  the  stock  of  a  manufac 
corporation  constitutes  the  capital  wh 
exempt  from  taxation;  but  those  sha 
the  vaults  of  an  Insurance  company,  si 
the  relator  is,  are  quite  as  liable  to  ta 
as  nontaxable  government  bonds  and 
nontaxable  securities  are.  Even  mo 
because  it  Is  at  least  questionable  wl 
the  shares  of  stock  in  a  manufacturin 
po ration  are  nontaxable.  It  seems  cles 
It  was  the  Intention  of  the  legislature- 
ly  expressed  in  the  revenue  law  of 
to  reach  and  make  liable  to  taxatloi 
fruitful  source  of  revenue;  for,  In  th< 
nature  of  things,  a  corporation  is  not  th 
sessor  or  owner  of  Its  own  shares  of 
The  very  object  of  Issuing  stock  is  to  < 
the  money  of  others,  who  take  and 
same  In  the  expectation  of  earning  dlvl 
arising  from  the  successful  operation  < 
enterprise.  Desirous  of  fostering  mai 
turlng  industries  within  the  borders  < 
state,  the  constitutional  convention  p 
ed,  and  the  people  ratified,  the  exen 
from  taxation,  for  a  specified  period,  o 
capital,  machinery,  and  other  pro  pert, 
ployed  in  the  manufacture  of  textlU 
rlcs,"  etc.;  but  that  exemption  has  evei 
strictly  construed,  and  must  not  be  e: 
ed  to  other  subjects  of  taxation  whlc 
hot  clearly  contemplated  by  It  On 
branch  of  the  subject  the  judgment  ap] 
from  Is  undoubtedly  correct  In  my 
the  present  opinion  of  the  court  pracl 
exonerates  all  corporations  other  than 
and  banking  associations  from  taxatJo 
2.  Are  the  uncollected  premiums  of 
surance  company  exempt  from  taxati 
"Income,"  or  liable  to  taxation  as  "cn 
in  the  sense  of  the  revenue  law?  Th 
visions  of  article  207  of  the  constitutlo 
be  examined  In  vain  for  an  exemption  < 
come"  from  taxation;  and  the  platn  m« 
of  the  term  "credits,"  employed  In  the 
nue  law,  Includes  the  uncollected  pret 
of  an  Insurance  company.  Its  langtu 
general,— all  rights,  credits,  and  ope 
counts,  and  other  obligations.  This  © 
tlon  is  altogether  groundless.  I  thin] 
the  judgment  should  be  affirmed. 

On  Rehearing. 

(June  17,  1805.) 

.WATKIN8,  J.    This  is  a  proceed!] 
mandamus  to  compel  the  cancellation 
lator's  assessment  for  the  year  1894. 
as  follows,  viz.:   "Money  at  Interest, 
783;  money  In  possession,  $13,091;  all 
articles,    $42,200;     total,  $172,074." 
grounds  of  relator's  complaint  are:  (1) 
under  the  heading  of  "Money  at  Inl 
there  is  Included  "Income,"  which,  und 
law.  it  Is  alleged,  Is  not  taxable;  (2)  tl 
der  the  Item  "All  Other  Articles"  the 
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Included  shares  of  stock  In  the  National  Add 
Company  and  the  Standard  Guano  &  Chem- 
ical Company,  said  corporations  being  man- 
ufacturers, whose  property  and  shares  of 
stock  are  exempt  from  taxation,  under  arti- 
cle 207  of  the  constitution.  The  answer  of 
res]H)ndents  Is  that  the  assessment  Is  correct, 
and  the  taxes  thereon  based  are  lawful  and 
due.  The  testimony  shows,  on  the  first  prop- 
osition, that  the  Item  "money  at  Interest" 
Includes  the  net  value  of  uncollected  premi- 
ums due  relator  from  Its  customers;  that  Is 
to  Bay,  the  total  amount,  less  15  per  cent.; 
and  on  the  second  proposition  It  is  that  the 
item  "all  other  articles"  Includes  200  shares 
of  the  capital  stock  of  the  Standard  Guano 
&  Chemical  Company,  a  manufacturing  cor- 
poration, within  the  meaning  of  article  207 
of  the  constitution.  On  this  statement  the 
court  a  qua  pronounced  Judgment  In  favor 
of  the  respondents,  and  the  relator  has  ap- 
pealed. 

In  this  court  the  argument  of  respondents 
is  that  a  tax  on  uncollected  premiums  of  an 
Insurance  company  Is  not  a  tax  on  income; 
that  they  may  be  a  source  of  revenue,  but 
they  are  not  Income;  and  that  the  assess- 
ment of  them  as  property  of  the  corporation 
is  legal  and  valid;  that  the  shares  of  an  ex- 
empt corporation  are  taxable  In  the  hands  of 
any  third  person  as  the  representative  of  the 
value  of  Its  shares  of  stock;  and  that  the 
legislature  had  not  the  power,  by  any  mere 
omission,  to  extend  an  exemption,  so  as  to 
Include  assets  of  a  corporation  which  have  a 
pecuniary  value  which  is  assessable  under 
the  terms  of  the  constitution.  On  the  other 
hand,  the  contention  of  relator's  counsel  Is 
that  its  uncollected  premiums  are  not  "cred- 
its." in  the  sense  of  the  revenue  law  of  1890, 
under  which  the  assessment  In  question  was 
made;  that  "the  shares  of  manufacturing  cor- 
porations simply  represent  the  capital  of 
micb  corporations,  and,  as  such,  are  exempt, 
under  article  207  of  the  constitution";  and 
that  "there  <s  no  authority  in  the  act  of  1890 
to  assess  the  shares  of  corporations,  other 
than  that  mentioned  in  section  27,— the  capi- 
tal and  not  the  shares  being  assessable." 

1.  Taking  the  second  proposition  first,  we 
have  for  consideration  the  questions:  First, 
whether  the  shares  of  the  capital  stock  of  a 
manufacturing  corporation,  the  property  of 
which  is  exempt  from  taxation  under  the 
provisions  of  article  207  of  the  constitution, 
are  assessable  In  the  possession  and  owner- 
ship of  another  corporation,  whose  property 
is  not  exempt  from  taxation;  second,  wheth- 
er there  is  any  authority  under  the  revenue 
law  of  1890  for  the  assessment  of  the  shares 
of  the  capital  stock  of  an  insurance  corpora- 
tion, such  as  the  relator  Is,  as  property.  It 
will  be  observed  at  a  glance  that  the  assess- 
ment made  against  relator  does  not  prima 
facie  deal  with  either  question  which  Is  pro- 
pounded, but  they  are  necessarily  predicated 
upon  the  relator's  allegations  and  proof  at 
the  trial.  The  assessment  was  made  of  "mon- 


ey at  interest,"  "money  in  possession,"  and 
"all  other  articles";  no  mention  being  made 
of  either  the  relator's  capital,  or  shares  of  Its 
own  stock,  or  the  stock  of  any  other  corpo- 
ration whatsoever.  Reference  to  the  revenue 
law  will  show  that  It  declares  that  there 
"shall  be  levied  annual  taxes,  amounting  in 
the  aggregate  to  six  mills  on  the  dollar  of 
the  assessed  valuation  of  all  property  situated 
within  the  state  of  Louisiana,  except  such  as 
Is  expressly  exempted  from  taxation  by  law," 
etc  "It  further  declares  that  "the  term  'prop- 
erty' as  herein  used,  means  and  Includes 
•  •  •  all  movable  property  and  chattels; 
all  personal  property;  all  goods,  wares,  mer- 
chandise and  other  stock  in  trade,  in  posses- 
sion, on  hand,  and  under  control;  •  •  • 
the  cash  value  of  all  judgments,  suits  and 
causes  of  action;  all  rights,  credits,  bond* 
and  securities  of  all  kinds;  promissory  notes, 
open  accounts,  and  other  obligations;  all  cash,'' 
etc.  (Our  Italics.)  And  it  further  declares 
that  "all  coins,  United  States  and  foreign, 
whether  current  or  uncurrent;  all  currencies, 
bank-notes  and  other  paper  monies;  all  mon- 
ies loaned  at  Interest;  all  shares  of  stock  In 
all  banking  companies,  or  associations.  Incor- 
porated, or  nonlncorporated  •  *  *  and  all 
other  articles  or  things  whatever  possessing 
any  money  value."  Then  follows  this  sweep- 
ing provision,  as  if  to  make  assurance  doubly 
sure,  viz:  "This  enumeration  shall  not  be  so 
construed  as  to  exempt  from  taxation  any 
property  or  values  not  enumerated  herein," 
etc.  But  that  is  not  all,  for  it  provides  fur- 
ther, viz.:  "The  above  enumeration  of  as- 
sessable property  Is  in  no  wise  Intended  to  ap- 
ply to  the  assets  of  banking  companies,  or 
associations  whose  shares  of  stock  are  as- 
sessable in  lieu  thereof  under  section  27,  save 
in  so  far  as  declared  In  said  section  27."  Act 
No.  106  of  1890,  §  1.  From  the  foregoing  It 
Is  quite  plain  that,  whatever  course  may  have 
been  antecedently  pursued  by  the  general  as- 
sembly with  reference  to  the  assessment  of 
the  shares  of  stock  of  Insurance  companies 
and  corporations,  it  was  changed  by  the  rev- 
enue law  of  1890,  so  as  to  make  all  of  their 
properties  assessable  without  any  reference 
to  their  shares  of  capital  stock.  The  only 
exception  to  that  rule  Is  found  in  section  27 
of  the  act,  and  It  runs  as  follows,  viz.:  "That 
no  assessment  shall  hereafter  be  made  under 
that  name,  as  capital  stock  of  any  nation- 
al bank,  state  bank,  banking  company,  bank- 
ing firms,  or  banking  associations,  whose 
capital  stock  Is  represented  by  shares,  but 
the  shares  shall  be  assessed  at  the  actual 
value  as  shown  by  the  books  of  the  bank, 
or  banks,  to  the  shareholders,  who  appear  up- 
on the  books,  regardless  of  any  transfer  not 
registered  or  entered  upon  the  books,  *  •  * 
and  all  taxes  bo  assessed  shall  be  paid  by 
the  bank,  company,  firm,  or  association, 
which  shall  be  entitled  to  collect  said 
amounts  from  the  shareholders,  or  their  trans- 
ferees," etc.  It  further  provides  that  "all 
real  estate  owned  by  the  bank,  company. 
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firm,  *  •  •  shall  be  assessed  directly  to 
the  bank,  company,  firm  •  •  •  and  the 
pro  rata  of  such  direct  property  tax,  propor- 
tioned to  each  share  of  the  capital  stock, 
shall  be  deducted  from  the  amount  of  taxes 
assessed  to  the  share  under  this  section,"  etc. 
Id.  §*27.  It  will  be  readily  perceived  that 
this  section  provides  a  mode  for  the  assess- 
ment of  the  shares  of  stock  and  the  real  es- 
tate of  banking  institutions  generally,  that 
is  at  once  exceptional  and  different  from  all 
other  assessments,  and  different,  in  some  par- 
ticulars, from  any  prior  revenue  law  In  ref- 
erence to  banks,  etc.  For  section  28  of  Act 
No.  08  of  1880,  which  was  under  considera- 
tion and  interpreted  by  this  court  in  First 
Nat.  Bank  of  Shreveport  v.  Board  of  Review- 
ers, 41  La.  Ann.  181,  5  South.  408,  provided 
that  "all  property  owned  by  the  bank,  com- 
pany, tirai,  association,  or  corporation,  which 
is  taxable  under  section  one  of  this  act,  shall 
be  assessed  directly  to  the  bank,  company, 
firm,  association  or  corporation,  and  the  pro 
rata  of  such  direct  property  taxes,  and  of  all 
exempt  property,  proportionate  to  each  share 
of  capital  stock,  shall  be  deducted  from  the 
amount  of  taxes  assessed  to  that  share  under 
this  section."  Consequently  the  question  of 
difficulty  in  that  case  was  for  the  court  to  de- 
termine "the  precise  meaning  of  the  language 
[of  the  statute]  which  required  the  deduction 
of  all  exempt  property."  Under  the  provi- 
sions of  section  27  of  Act  No.  106  of  1890  no 
such  difficult}'  can  arise,  even  with  regard  to 
the  assessment  of  banks,  because  it  distinct- 
ly provides  that  "all  real  estate  owned  by  the 
bank  •  •  •  shall  be  directly  assessed  to 
the  bank";  and  it  further  provides  that  the 
"pro  rata  of  such  direct  property  tax,  propor- 
tioned to  each  share  of  the  capital  stock,  shall 
be  deducted  from  the  amount  of  taxes  as- 
sessed to  the  share,"  etc.  But  with  regard  to 
other  companies,  corporations,  or  associations 
whose  capital  stock  is  represented  by  shares, 
there  is  no  difficulty  whatever,  because  there 
is  no  provision  of  the  revenue  law  of  1890 
which  directs  or  requires  an  assessment  of 
its  shares,  and,  consequently,  no  question  can 
arise  with  regard  to  any  deduction  at  all. 
Yet  it  by  no  means  follows  that  the  shares 
are  exempt  from  taxation  by  legislative  in- 
tendment or  in  effect.  That  question  is  cov- 
ered by  the  provisions  of  the  next  succeeding 
section,  thus:  "That  all  other  corporations, 
save  those  enumerated  in  section  27  of  this 
act,  shall  be  assessed  directly  upon  all  prop- 
erty owned  by  the  corporations,  which  is  tax- 
able under  section  one  of  this  act,"  etc.  Act 
No.  106  of  1890,  S  28.  This  is  perfectly  con- 
clusive, and  requires  no  interpretation.  All 
the  property  of  any  corporation  other  than  a 
banking  Institution  must  be  assessed  on  all 
taxable  values,  of  any  and  every  kind;  that 
is  to  say,  on  everything  which  gives  value 
to  its  shares  of  stock,  but  not  upon  the  shares 
of  stock.  Does  this  method  of  assessment 
include  shares  of  stock  in  other  corporations 
which  are  exempt  from  taxation  by  the  terms 


of  the  constitution?  In  First  Nat.  Ba 
Shreveport  v.  Board  of  Reviewers,  suj 
was  "conceded  that  shares  In  banks,  v 
er  state  or  national,  are  liable  to  taxati 
the  state,  although  the  capital  of  the 
may  be  entirely  Invested  In  United 
bonds";  and  that  concession  was  ma 
view  of  the  Jurisprudence  which  is  eatc 
ed  in  Van  Allen  v.  Assessors,  3  Wall 
People  v.  Commissioners,  4  Wall.  244 
First  Nat.  Bank  of  Louisville  v.  Kentu< 
Wall.  353.  Vide  Rev.  St.  U.  S.  8  5210. 
the  plaintiff  in  that  case  sought  to  redu 
assessment  on  its  shares  by  deducting 
from  the  value  of  nontaxable  securities 
vaults,  upon  which  its  business  oper 
were  predicated.  This,  our  decision 
could  not  be  done  under  the  terms  of  th 
stitution.  But  since  that  decision  wai 
dered,  as  has  already  been  shown,  the 
lature  has  so  altered  the  revenue  law 
remit  from  assessment  both  the  share 
capital  of  all  other  corporations  and  at 
tlons  than  banks  as  such,  and  in  lieu  tl 
directs  and  requires  an  assessment  to  be 
of  all  their  property  of  any  and  every 
which  gives  value  to  their  shares  or  o 
And  in  this  regard  the  revenue  law  ol 
makes  another  very  important  addition 
"But  unless  three  months  prior,  and  c 
nous  ownership  can  be  shown,  in  any 
ings  of  national,  state,  or  municipal  1 
or  stock  in  any  other  corporation  whats 
then  the  market  value  of  such  holdings 
be  assessed  to  such  corporation  as  so 
money  in  possession."  That  was  exact 
course  pursued  by  the  respondents  in  tl 
stance.  But  the  converse  of  that  propc 
must  be  true,— that,  if  three  months' 
and  continuous  ownership  of  bank  or 
stock  is  shown,  the  holder  is  entitled  tc 
same  specially  assessed.  Not  only  is 
so,  but  the  statute  makes  another  imp 
distinction,  and  that  is  that  the  stock  o1 
a  banking  corporation  which  is  held 
insurance  corporation  is  assessable  to  tl 
ter  as  money  In  possession;  or,  In 
words,  the  stock  of  one  company  or  co 
tion  loses  its  identity  by  being  carrier 
another  cori>oration,  and  becomes  subj 
taxation  as  "money  in  possession,"  no 
standing  same  may  be  nontaxable  as  a 
of  the  stock  of  the  corporation  by  wfc 
was  Issued. 

This  principle  has  been  frequently  s 
ed  by  this  court.  In  City  of  New  Orle 
New  Orleans  Canal  &  Banking  Co..  29  La 
851,  It  was  held  that  the  bank  could  n 
cape  taxation  by  merely  Investing  a  p 
of  its  assets,  equivalent  to  Its  surph 
nontaxable  securities;  but  that  such  s 
ties,  "though  themselves  nontaxable, 
be  counted,  as  they  are  used  and  we 
signed  to  be  used,  as  assets  of  the 
for  the  purpose  of  affecting  and  extln, 
Ing  so  much  of  its  Indebtedness."  In 
v.  Assessor,  37  La.  Ann.  850,  the  «m 
proved  the  ruling  in  City  of  New  Orlei 
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New  Orleans  Canal  &  Banking  Co.,  and  said: 
"Even  If  private  bankers  stood  upon  the 
same  plane  as  incorporated  banks,  and  were 
subject  to  the  same  rales  of  assessment  as 
to  their  capital,  and  were  to  be  taxed  only 
upon  the  surplus  of  their  assets  over  their 
debts,  they  could  not  escape  taxation  by 
simply  Investing  a  portion  of  their  assets, 
equivalent  to  such  surplus,  In  nontaxable 
United  States  bonds;  but  such  bonds,  though 
themselves  nontaxable,  would  nevertheless 
be  counted  as  a  part  of  the  assets,  and  as  off* 
setting,  to  that  extent,  the  liabilities."  That 
the  shares  of  stock  of  a  corporation  are 
property  in  the  sense  of  revenue  laws  is  the 
settled  interpretation  of  this  court,  as  at- 
tested by  its  opinion  In  Schreiber  v.  Board, 
37  La.  Ann.  908.  In  that  case  the  point 
was  made  that  the  plaintiff's  assessment 
was  illegal,  because  It  contained  one  share 
of  the  capital  stock  of  the  New  Orleans 
Cotton  Exchange,  which  was  nontaxable,  be- 
cause there  was  no  provision  of  the  revenue 
law  making  it  taxable.  Bnt  the  court  said 
that  was  incorrect,  and  cited  the  provisions 
of  the  revenue  law  of  1882,  the  terms  of 
which  are  almost  Identical  with  those  of 
the  revenue  law  of  1890,  and  said:  "But  It 
is  manifest  that  shares  in  other  companies 
are  equally  declared  Included  in  the  phrases 
'movable'  or  'personal'  property;  and,  even 
If  this  were  not  broad  enough,  the  term 
•property'  alone  is  expressly  defined  as  mean- 
ing. Inter  alia,  all  shares  of  stock,  and  what- 
ever possesses  a  money  value.  •  •  *  If 
these  shares  of  stock  be  not  taxable,  It  would 
be  difficult  to  find  any  securities  that  are. 
They  fall  within  the  definition  of  property 
as  including  all  shares  of  stock,  and  of  course 
within  the  broader  designation  of  whatever 
has  a  money  value."  See  particularly  City 
v.  Mechanics'  &  Traders'  Ins.  Co.,  30  La.  Ann. 
876.  In  Parker  v.  Insurance  Co.,  42  La.  Ann. 
1172,  8  South.  618,  It  was  claimed  by  the 
defendant  that  certain  property,  viz.  certain 
state  and  city  bonds,  should  be  deducted 
from  its  assessment— the  contention  being 
precisely  the  same  as  relator's  is  here— as 
exempt  property.  Of  this  claim  the  court 
say:  "And  the  averment  is  made  that  the 
exempt  property  is  worth  more  than  the 
company's  shares  of  stock,  and  that  a  proper 
deduction  thereof  from  the  assessment  would 
reduce  it  to  nothing,  and  annihilate  it  com- 
pletely." On  fully  considering  the  question, 
the  court  held:  "The  failure  of  the  assessor 
to  deduct  from  an  assessment  against  the 
shares  of  stockholders  of  an  insurance  com- 
pany the  value  of  certain  state  and  city 
bonds  which  are  owned  by  the  corporation, 
and  are  exempt  from  state  taxation,  does  not 
render  such  assessment  void,  because  they 
are  not  exempt  property  In  the  sense  of  the 
statute  and  the  state  constitution."  That 
decision  quoted  and  approved  First  Nat 
Bank  of  Shreveport  v.  Board  of  Reviewers, 
41  La.  Ann.  181,  5  South.  408.  That  case 
was  preceded  by  Home  Ins.  Co.  v.  Board  of 


Assessors,  42  La.  Ann.  1131,  8  South.  481,  in 
which  the  effort  of  the  plaintiff  was  to  pro- 
cure the  deduction  from  its  assessment  of 
the  Cross  man  bonds  of  the  city  of  New  Or- 
leans as  property  which  was  exempt  from 
taxation.  The  court  say:  "The  exemption 
claimed  has  been  twice  denied  by  this  court 
United  States  bonds  and  state  bonds,  in 
which  the  capital  of  a  corporation  is  in- 
vested, are  not  deductible  from  the  assess- 
ment of  the  shares.  First  Nat.  Bank  of 
Shreveport  v.  Board  of  Reviewers,  41  La. 
Ann.  185,  5  South.  408;  Board  v.  Thoman, 
42  La.  Ann.  605,  8  South.  482."  It  seems 
difficult  to  understand  how  a  proposition 
that  has  been  made  so  plain  by  repeated  ad- 
judications of  this  court  could  be  misun- 
derstood. For  the  purposes  of  assessment, 
a  distinction  hao  been  frequently  taken  be- 
tween the  capital  of  a  corporation  and  shares 
of  stock  belonging  to  its  stockholders.  This 
distinction  is  fully  Illustrated  in  the  opinion 
of  this  court  In  Bank  v.  Bouny,  32  La.  Ann. 
239,  In  which  It  was  held  that  "numerous 
decisions  of  the  highest  authority  maintain 
that  the  exemption  of  the  capital  of  a  bank 
does  not  impair  the  right  of  the  state  to 
tax  the  shares  in  the  hands  of  the  stock- 
holders; and,  w'tbout  so  deciding  absolute- 
ly, we  shall  assume,  for  the  purposes  of  this 
case,  that  the  charter  exemption  of  the  cap- 
ital of  the  bank  does  not  extend  to  the  shares 
in  the  hands  of  the  stockholders," — citing 
numerous  authorities.  A  like  principle  gov- 
erns our  decision  in  City  of  New  Orleans  v. 
Canal  &  Banking  Co.,  32  La.  Ann.  157.  And 
In  Van  Allen  v.  Assessors,  3  Wall.  583,  the 
supreme  court  said:  "But,  in  addition  to 
this  view,  the  tax  on  the  shares  1b  not  a 
tax  on  the  capital  of  the  bank.  The  cor- 
poration is  the  legal  owner  of  all  the  prop- 
erty of  the  bank,  real  and  personal;  and 
within  the  powers  conferred  upon  It  by  the 
charter,  and  for  the  purposes  for  which  it 
was  created,  can  deal  with  the  corporate 
property  as  absolutely  as  a  private  individ- 
ual can  deal  with  his  own.  •  *  *  The 
interest  of  the  shareholder  entitles  him  to 
participate  in  the  net  profits  earned  by  the 
bank  In  the  employment  of  Its  capital  dur- 
ing the  existence  of  Its  charter  In  proportion 
to  the  number  of  his  shares,  and,  upon  its 
dissolution  or  termination,  to  his  proportion 
of  the  property  that  may  remain  of  the  cor- 
poration after  the  payment  of  Its  debts. 
This  Is  a  distinct.  Independent  interest  or 
property  held  by  the  shareholder  like  any 
other  property  that  may  belong  to  him." 
People  v.  Commissioners,  4  Wall.  258;  First 
Nat.  Bank  of  Louisville  v.  Kentucky,  9  Wall. 
358;  Bank  v.  Bouny,  32  La.  Ann.  239;  First 
Nat  Bank  of  Shreveport  v.  Board  of  Re- 
viewers, 41  La.  Ann.  181,  5  South.  408;  Park- 
er v.  Insurance  Co.,  42  La.  Ann.  1179,  8 
South.  618.  But  this  proposition  has  been 
nowhere  more  clearly  or  more  forcibly  stat- 
ed than  It  was  in  Home  Ins.  Co.  v.  Board  of 
Assessors,  42  La.  Ann.  1131,  6  South.  481. 
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In  discussing  and  applying  the  principle  an- 
nounced In  First  Nat  Bank  of  Shreveport 
v.  Board  of  Reviewers,  41  La.  Ann.  185,  5 
South.  40S,  the  court  said:  "The  bonds  in 
the  quoted  cases  were  United  States  and 
state  bonds.  In  the  case  under  considera- 
tion they  are  New  Orleans  city  bonds.  The 
latter  are  not  more  exempt  than  the  former. 
They  are  all  exempt  from  taxation,  and  the 
assessing  officer  cannot  directly  list  and  as- 
sess them  for  the  purpose;  but  they  cannot, 
because  of  their  exemption,  be  deducted 
from  the  total  of  the  shares  of  the  share- 
holders. These  bonds  are  more  particularly 
the  property  of  the  corporation,  and  the 
share  of  a  stockholder  cannot  always  be  as- 
similated to  the  capital  stock  of  the  corpora- 
tion. They  are  carried  to  a  separate  account, 
subject  to  different  rules,  and  are  not  al- 
ways similar.  They  are  the  individual  inter- 
est of  the  stockholder;  an  interest  which  ac- 
companies the  person  of  the  owner,  giving 
him  the  right  to  a  proportional  part  of  the 
dividends  when  declared,  and  to  proportion- 
al part  of  the  effects  of  the  corporation  when 
dissolved.  The  capital  stock  is  more  espe- 
cially the  property  of  the  corporation." 

The  object  of  the  legislature  is  manifest. 
It  was  intended  to  prevent  a  double  exemp- 
tion, otherwise  a  manufacturing  corporation  en- 
joying the  exemption  of  its  capital  from  taxa- 
tion under  the  provisions  of  article  207  of  the 
constitution  could  sell  its  shares  of  stock  to  an 
insurance  company,  and  procure  the  means  of 
operating  its  business;  and  the  insurance  com- 
pany could  Invest  the  earnings  of  its  business 
exclusively  In  such  stock,  and  have  it  exempt- 
ed from  taxation  also.  By  this  means  both 
businesses  would  be  shielded  from  taxation, 
while  only  one  is  exempt.  The  words  in  which 
the  constitutional  exemption  Is  couched  are 
these,  viz.:  "There  shall  also  be  exempt  from 
taxation  and  license  •  *  *  the  capital,  ma- 
chinery, and  other  property  employed  in  the 
manufacture,"  etc.  They  do  not  necessarily 
carry  the  significance  of  exempting  the  shares 
of  stock  of  any  corporation,  nor  do  they  refer 
to  any  corporation  as  exempt  The  legality  of 
former  legislation  recognizing  a  distinction  be- 
tween capital  and  shares  of  stock  was  main- 
tained, and  the  language  of  the  constitution 
must  be  so  construed.  It  does  not  say,  "There 
shall  be  exempt  from  taxation  the  capital,  ma- 
chinery, and  other  property  of  a  corporation 
employed  in  the  manufacture  of  textile  fab- 
rics," and  by  the  creation  of  a  manufacturing 
corporation  for  such  purpose,  a  new  and  addi- 
tional exemption  of  Its  shares  of  stock  cannot 
be  created.  It  Is  evident  that  the  money 
which  Is  invested  In  the  shares  of  the  stock  of 
a  manufacturing  corporation  constitutes  the 
capital  which  is  exempt  from  taxation;  but 
those  shares  in  the  vaults  of  an  insurance  com- 
pany, such  as  the  relator  Is,  are  quite  as  liable 
to  taxation  as  nontaxable  government  bonds 
and  other  nontaxable  securities  are.  Even 
more  so;  because  it  is  at  least  questionable 
whether  the  shares  of  stock  in  a  manufactur- 


ing corporation  are  nontaxable.  It  seems  clear 
that  it  was  the  intention  of  the  legislature— 
clearly  expressed  In  the  revenue  law  of  1890— 
to  reach  ami  make  liable  to  taxation  this  fruit- 
ful source  of  revenue;  for,  in  the  very  nature 
of  things,  a  corporation  Is  not  the  possessor  or 
owner  of  Its  own  shares  of  stock.  The  very 
object  of  issuing  stock  is  to  obtain  the  money 
of  others,  who  take  and  hold  same  in  the 
expectation  of  earning  dividends  arising  from 
the  successful  operation  of  the  enterprise.  De- 
sirous of  fostering  manufacturing  industries 
within  the  borders  of  the  state,  the  constitu- 
tional convention  proposed,  and  the  people  rat- 
ified, the  exemption  from  taxation,  for  a  speci- 
fied period,  of  "the  capital,  machinery,  and  oth- 
er property  employed  In  the  manufacture  of 
textile  fabrics,"  etc.;  but  that  exemption  has 
ever  been  strictly  construed,  and  must  not  be 
extended  to  other  subjects  of  taxation  which 
are  not  clearly  contemplated  l>y  it  On  tins 
branch  of  the  subject  the  judgment  is  un- 
doubtedly correct 

2.  Are  the  uncollected  premiums  of  an  in- 
surance company  exempt  from  taxation  as 
"Income,"  or  liable  to  taxation  as  "credits,"  in 
the  sense  of  the  revenue  law?  The  provisions 
of  article  207  of  the  constitution  will  be  ex- 
amined in  vain  for  an  exemption  of  "income" 
from  taxation;  and  the  plain  meaning  of  the 
term  "credits,"  employed  in  the  revenue  law. 
includes  the  uncollected  premiums  of  an  in- 
surance company.  Its  language  is  general,— all 
rights,  credits,  and  open  accounts,  and  other 
obligations.  They  are  broad  enough  to  cover 
the  uncollected  premiums  of  the  relator.  We 
are  of  opinion  that  it  was  decided— if  not  by 
direct  adjudication,  at  least  by  fair  implication 
—that  premiums  in  course  of  collection  are  tax- 
able. Vide  Liverpool  &  London  &  Globe  Ins. 
Co.  v.  Board  of  Assessors,  44  La.  Ann.  760, 11 
South.  01,  and  Railey  v.  Board,  44  La.  Ann. 
770,  11  South.  03.  These  uncollected  premiums 
are  mere  debts  In  the  course  of  collection. 
They  are  assets  which  have  not  yet  material- 
ized Into  cash;  not  yet  realized.  This  Iden- 
tical question  was  decided  by  the  supreme 
court  of  Illinois  In  Insurance  Go.  v.  Pollak,  75 
111.  300,  In  which  the  court  expresses  itself 
thus:  "It  also  falls  to  appear  what  amount 
constitutes  the  reassurance  reserve.  But  It  Is 
said  that  the  reassurance  reserve  and  the  pre- 
miums being  collected  are  not  subject  to  taxa- 
tion. We  fail  to  perceive  why  they  are  not 
as  they  are  funds  and  claims  that  would  be  in 
the  hands  of  a  natural  person.  A  merchant  or 
other  business  man  is  taxed  on  the  funds  he 
has  on  hand  as  well  as  on  all  debts  owing 
him  that  are  collectible,  or  so  regarded;  and 
no  reason  is  perceived  why  a  corporation 
should  not  be  required  to  contribute  In  the 
same  way  to  the  support  of  the  government" 
In  City  of  New  Orleans  v.  Fourchy,  30  La. 
Ann.  911,  a  question  was  raised  as  to  the  con- 
stitutionality of  an  income  tax  which  was  as- 
sessed under  the  constitution  of  1868,  and  the 
court  said:  "As  there  Is  no  proof  on  the  sub- 
ject, and  as  the  general  rule  is  that  Incomes 
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are  taxable,  we  must  hold  that  the  defendant 
falls  within  the  rule,  and  not  within  the  ex- 
ception." And  in  Forman  v.  Board,  35  La. 
Ann.  825,  a  similar  question  was  presented, 
and  the  court  held:  "We  have  no  occasion  to 
determine  whether,  under  the  constitution  of 
1879,  the  legislature  has  the  power  to  levy  an 
Income  tax.  That  question  will  be  determined 
when  presented  In  such  manner  as  to  render 
Its  decision  necessary."  In  Parker  v.  Insur- 
ance Co.,  42  La.  Ann.  428,  7  South.  599.  the 
court  simply  say:  "It  Is  not  necessary  for  us 
to  decide  whether  or  not,  under  the  constitu- 
tion, the  legislature  had  the  power  to  levy  an 
income  tax.  It  suffices  to  say  that,  if  the  leg- 
islature bad  such  power,  it  would  be  an  indis- 
putable condition  of  its  exercise  that  the  tax 
should  embrace  the  Incomes  of  all  alike,"  etc. 

Outside  of  the  foregoing  decisions,  we  are 
aware  of  no  adjudications  upon  the  question; 
and,  in  the  absence  of  express  constitutional 
exemption,  positive  precept  of  the  legislature, 
and  judicial  interpretation,  we  feel  bound  to 
deny  exemption  from  taxation  to  the  relator's 
uncollected  premiums.  It  is  therefore  our  de- 
liberate conviction  that  our  former  opinion  and 
decree  were  erroneous,  and  must  be  set  aside 
and  annulled.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  our  former  judg- 
ment be  annulled  and  set  aside,  and  it  Is  fur- 
ther ordered  and  decreed  that  the  judgment 
appealed  from  be  affirmed. 

NICHOLLS,  C.  J.    I  concur  In  the  decree. 
MILLER,  J.    I  concur  in  the  decree. 

McBNERY  and  BREAUX,  JJ.  (dissenting). 
Under  the  revenue  act  the  company  is  taxed 
on  all  the  property  it  owns,  including  real 
estate,  personal  property,  rights,  credits,  and 
cash.  The  question  Is  whether  bonds  or 
shares  shall  be  taxed,  although  exempt  from 
taxation  under  the  law,  and  whether  these 
bonds  and  shares  (exempt  from  taxation 
when  owned  by  individuals  or  partnership) 
shall  be  taxed  when  owned  by  corporations. 
Bonds  and  shares  (exempt  from  taxation) 
are  exempt  whenever  they  may  be  found, 
whenever  it  is  attempted  to  directly  tax 
them.  In  several  decisions  of  this  court 
heretofore  the  question  in  matter  of  taxing 
shares  of  the  corporation  by  which  they  had 
been  issued  was  considered.  In  the  First 
Nat.  Bank  of  Shreveport  Case,  41  La.  Ann. 
181,  5  South,  408,— a  leading  case  upon  the 
subject,— treating  the  shares  as  taxable  un- 
der the  express  provision  of  the  law,  the 
court  decided  that  in  establishing  their 
value  the  United  States  bond  held  by  the 
bank  was  not  deductible.  In  Home  Ins.  Co. 
v.  Board  of  Assessors,  42  La.  Ann.  1131, 
1134,  8  South.  481,  It  was  held  that  the  prin- 
ciple announced  in  the  First  Nat  Bank  of 
Shreveport  Case  applied  to  the  plaintiff  in- 
surance company  and  to  the  shares  of  the 
shareholders.  This  was  under  Act  No.  85 
of  1888.    Under  that  act  shares  of  insurance 


companies  were  taxable.  They  are  not  tax- 
able under  the  more  recent  statute  of  1890. 
Under  the  former  statute  no  assessment  was 
made  of  the  capital  stock  of  any  "national 
bank,  state  bank,  banking  company,  banking 
firm,  or  banking  association,  or  of  any  cor- 
poration, company,  firm,  or  association 
whose  capital  stock  is  represented  by  shares, 
but  the  actual  shares  shall  be  assessed  to 
the  shareholders,  who  appear  as  such  on  the 
books,  regardless  of  any  transfer,  not  regis- 
tered or  entered  upon  the  books,  and  It  shall 
be  the  duty  of  the  president  or  other  officer 
to  furnish  to  the  assessor,  a  complete  list 
of  those  who  are  borne  upon  the  books  as 
shareholders,  and  all  taxes  so  assessed  shall 
be  paid  by  the  bank,  company,  firm,  associa- 
tion or  corporation,  which  shall  be  entitled 
to  collect  the  amount  from  the  shareholders 
or  their  transferees."  Act  No.  85  of  1888, 
S  27.  This  section  further  reads,  substan- 
tially, when  property  shall  be  assessed  di- 
rectly to  the  bank,  company,  firm,  associa- 
tion, or  corporation,  all  exempt  property 
shall  be  deducted  from  the  amount  of  taxes 
assessed.  If  that  law  were  not  repealed  by 
the  statute  of  1890,  as  the  purpose  now  is 
to  tax  the  property  of  the  company  direct, 
and  not  the  shares  of  its  shareholders,  the 
exempt  property  should  be  deducted.  But 
we  take  up  the  revenue  act  of  .1890,— the  act 
now  in  force,— and  immediately  a  substan- 
tial change  is  manifest  Section  27  of  that 
act  provides  that  "no  assessment  shall  here- 
after be  made  under  that  name,  as  the  capi- 
tal stock  of  any  national  bank,  state  bank, 
banking  company,  banking  firm  or  banking 
association,  whose  capital  stock  is  represent- 
ed by  shares,  but  the  shares  shall  be  assess- 
ed at  their  actual  value  as  shown  by  the 
books  of  the  bank  or  banks  to  the  sharehold- 
ers who  appear  as  such  upon  the  books,  re- 
gardless of  any  transfer."  The  last  statute  » 
is  the  law  upon  the  subject  in  question.  It 
completely  repeals  to  that  extent  the  reve- 
nue act  of  1888,  as  is  made  evident  by  the 
following:  Section  1  of  revenue  act  of  1890: 
"That  Act  No.  85  of  1888  be  amended  by 
striking  out  its  title  by  inserting  In  lieu 
thereof  the  above  title,  by  striking  out  sec- 
tions 1  to  33  inclusive."  This  certainly 
strikes  out  section  27  of  the  revenue  act  of 
1888,  under  which  the  taxes  were  imposed 
that  were  declared  legal  in  Home  Ins.  Co. 
r.  Board  of  Assessors,  42  La.  Ann.  1131, 1134, 
8  South.  48L  That  section  having,  beyond 
question,  been  repealed,  decisions  under  the 
repealed  law  cannot  in  the  nature  of  things, 
be  conclusive  In  Interpreting  the  existing 
repealing  sections.  If  sections  of  the  reve- 
nue statute  had  not  been  repealed  by  the 
subsequent  act  of  1890,  the  prior  decisions 
would  still  .apply.  In  the  face  of  the  sec- 
tion, which  reads  "that  all  corporations,  save 
those  enumerated  in  section  27  of  this  act 
shall  be  assessed  directly  upon  all  property 
owned  by  such  corporations,"  we  do  not 
think  that  the  shares  issued  by  these  corpo- 
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rations  are  taxable  If  the  property  of  the 
corporations  is  already  taxed  as  the  section 
requires.  The  authority  to  tax  shares  other 
than  bank  shares  was  withdrawn  by  the 
last  revenue  act,  and  that  act  expressly  de- 
clares "that  all  other  corporations  save  those 
enumerated  in  section  27  [1.  e.  the  bank  cor- 
porations] shall  be  assessed  directly  upon 
all  property  owned  by  such  corporations," 
thereby  substituting  property  as  taxable  to 
shares.  If  there  was  not  an  express  repeal, 
the  parts  of  the  former  law  left  out  are  re- 
pealed. Suth.  St  Const  par.  137.  We  there- 
fore dissent. 

It  was  held  In  several  decisions  that  the 
shares  of  a  corporation  are  an  Independent 
and  distinct  element  of  value,  in  the  matter 
of  taxation,  from  which  the  value  of  proper- 
ty belonging  to  the  corporation,  exempt  un- 
der the  law,  is  not  to  be  deducted.  We  have 
no  dissent  to  express  from  those  decisions. 
We  dissent  from  a  decision  interpreting  the 
revenue  act  of  1590,  having  reference  to 
property  as  understood  in  matter  of  taxa- 
tion; not  from  decisions  interpreting  the 
revenue  act  of  1888,  having  reference  to 
shares. 

(47  La.  Ann.) 
MONTELEONE  v.  ROYAL  INS.  CO.  OP 
LIVERPOOL  &  LONDON. 
(No.  11,751.) 
(Supreme  Court  of  Louisiana.    April  22,  1895.) 

INBUHANCB— PHOOF9    OF    L/OS3 — CONDEMNATION  OW 

Building — Total  Loss— Polios  Powbr 
or  Citt. 

1.  When  proofs  of  loss  are  furnished,  and  a 
negotiation  follows  between  the  assured  and  in- 
surer, ended  by  a  disagreement  as  to  the  basis 
for  the  adjustment  of  the  loss,  it  will  be  no  de- 
fense to  a  suit  on  the  policy  that  plans  and  speci- 
fications were  not  furnished  by  the  insured;  it 
being  apparent  that  if  furnished  there  would 

•have  been  no  solution  of  the  difference,  and  suit 
was  inevitable.    Wood,  Ins.  414  et  seq. 

2.  The  condemnation  and  prohibition  of  any 
attempt  to  repair  a  building  made  unsafe  by  in- 
juries from  fire  is  within  the  police  power  of 
the  city.  City  Charter  1882  (Laws  1882,  Act 
No.  20). 

3.  When  the  building  insured  is  so  injured  by 
fire  as  to  be  made  insecure  and  a  menace  to  life, 
is  condemned  by  the  proper  authorities,  and  any 
attempt  to  repair  it  is  prohibited  by  them,  the 
insured  may  claim  a  total  loss,  although  the 
building,  when  insured,  was  not  sound.  Wood, 
Ins.  S§  445,  446;  May,  Ins.  §  433;  Huck  v.  In- 
surance Co.,  127  Mass.  309;  Insurance  Co.  ▼. 
Focarty,  19  Wall.  640;  Brady  v.  Insurance  Co., 
11  Mich.  446;  Williams  v.  Insurance  Co.,  54  Cal. 
450:  Insurance  Co.  v.  Garlington  (Tex.  Sup.)  18 
S.  W.  337:  Am.  Dig.  1893,  p.  2672.  par.  316 
(Insurance  Co.  v.  Eddy  [Neb.]  54  N.  W.  856). 

4.  In  such  case  the  indemnity  of  the  insured 
is  not  useless  repairs,  but  the  value  of  the  build- 
ing. 

5.  An  insurance  on  front  and  rear  building 
rovers  connecting  walls.  Wood,  Ins.  §  474; 
Workman  v  Insurance  Co.,  2  La.  507. 

On  Rehearing. 

Having  reached  the  conclusion  that  our 
former  opinion  and  decree  are  correct  and  must 
be  maintained,  our  syllabus  will  likewise  remain 
unchanged. 
(Syllabus  by  the  Court.) 


Appeal  from  civil  district  court  parte! 
Orleans;  Francis  A.  Monroe,  Judge. 

Action  by  Antonio  Monteleone  against 
Royal  Insurance  Company  of  Llverpoc 
London.  Judgment  for  plaintiff,  and 
fondant  appeals.  Modified  and  affirmed 

Farrar,  Jonas  &  Kruttschnitt  for  ar. 
lant  Horace  E.  Upton,  Anatole  A.  j 
and  L.  F.  Bouchereau,  for  appellee. 

MILLER,  J.  The  plaintiff  claims  payc 
of  ?10,000,  the  amount  of  the  policy  of 
surance  Issued  by  defendant  on  the  pi 
tiffs  property  destroyed  by  fire,  the  i 
Insured  against  The  defense  is  that  p 
and  specifications  required  by  defendan 
part  of  the  proof  of  loss  were  not  f  urn  Is 
that  the  riskB  were  increased  after  the 
surance  without  the  consent  of  the  Inst 
and  a  denial  of  the  damage  alleged  to  1 
been  caused  by  the  fire.  It  Is  In  proof 
proofs  of  loss  were  furnished,  and  tl 
were  negotiations  between  the  parties 
reference  to  the  amount  the  defendant  sh< 
pay.  The  real  question  was  whether 
payment  should  be  an  amount  sufficient 
defendant  claimed,  to  repair  the  building 
sured,  and  put  It  in  the  condition  it 
before  the  fire,  or  whether  the  value  a 
case  of  total  loss,  as  demanded  by  the  pi 
tiff,  should  be  the  Indemnity  under  the 
Icy.  The  discussion  ended  with  the  de 
of  liability,  except  for  repairs.  In  vle\ 
this  discussion  and  efforts  to  adjust  the  1 
resulting  in  a  difference  which  admlttet 
no  settlement  by  any  papers  supplemen 
the  proofs  of  loss,  we  think  the  defense  1 
that  plans  and  specifications  were  not 
nlshed.  Wood,  Ins.  §  414  et  seq. 
building,  three  stories,  adapted  for  store 
well  as  for  dwelling  purposes,  was  pa 
occupied  at  the  time  of  the  insurance, 
uses  of  the  building  were  Indicated  by 
policy,  describing  It  as  occupied  by  st 
and  dwellings.  When  the  fire  occurred  tl 
were  hi  the  building  a  barber  shop,  a  s 
fitting  establishment  not  using  machin 
and  portions  of  the  premises  were  dev< 
to  other  shop  purposes,  not  in  our  v 
differing  materially  from  the  uses  spec 
in  the  policy.  In  our  opinion,  the  riski 
fire  were  not  sensibly  Increased  by  the  k! 
of  business  carried  on  In  the  building  w 
the  fire  occurred,  and  the  circumstance  i 
an  additional  or  Increased  premium  of 
surance  was  demandable,  by  reason  of 
nature  of  the  occupancy,  not  of  a  dangei 
character,  as  It  seems  to  us,  does  not  01 
self  sustain  the  defense  of  Increased  r 
Wood,  Ins.  §§  22fi,  243. 

The  serious  question  In  this  case  Is  ai 
the  amount  of  the  loss.  The  building  ■ 
old,  and  the  copious  testimony  as  to 
walls,  flooring,  joists,  openings,  and  In 
er  respects,  produces  the  conviction  1 
when  insured  the  building  was  not  sot 
It  was  seriously  affected  by  the  Are,  t 
by  the  flames  and  falling  debris.    The  pt 
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wall  was  so  Injured  as  to  be  useless;  that 
portion  dividing  the  yards  was  Inclined;  the 
wall  opposite  the  party  wall— that  Is,  on  the 
Customhouse  side— was  strained;  and  there 
Is  testimony  the  cross  walls  leaned  and  the 
joists  were  charred.  Of  course,  the  Injuries 
by  the  fire  were  the  more  serious  because 
of  the  condition  of  the  premises  before,— re- 
quiring, It  seems,  girders  and  other  applian- 
ces to  hold  It  together;  and  It  Is  In  proof 
that  at  the  time  of  the  Are  necessary  repairs 
were  being  made.  The  current  of  the  tes- 
timony is  the  building  was  old  and  frail 
before  the  fire;  one  of  the  witnesses  testify- 
ing it  was  unsafe,  and  that  it  was  so  Injured 
by  the  fire  as  to  make  It  insecure,  even  with 
the  repairs  possible  to  be  made.  In  this 
condition,  the  building  was  condemned  by 
the  city  engineer,  and  there  was  a  refusal 
on  the  part  of  the  city  authorities  to  permit 
any  repairs.  The  public  safety,  In  their 
opinion,  required  the  building  should  be  re- 
built. In  this  condition  of  the  record,  it  is 
urged  on  us  by  the  defendant  that  the  build- 
ing could  have  been  repaired  so  as  to  make 
it  as  good  as  before  the  fire,  and  the  cost  of 
these  repairs  should  be  the  measure  of  the 
recovery.  There  is  a  mass  of  testimony  as 
to  the  practicability  of  such  repairs,  or  their 
efficacy  if  made  or  attempted.  There  is  tes- 
timony to  the  effect  the  building  was  in- 
jured to  such  an  extent  as  to  be  beyond 
repair.  On  the  other  hand,  it  is  testified  on 
behalf  of  defendant  that  the  party  wall  be- 
ing taken  down  and  rebuilt,  anchors  intro- 
duced connecting  the  walls,  and  strips  of  new 
flooring  supplied,  with  other  work  on  ceil- 
ings and  cross  walls,  would  put  the  building 
in  the  same  condition  it  was  before  the  Are. 
The  qualification  of  all  this  kind  of  repara- 
tion, not  to  be  accomplished  without  large 
expense,  Is  after  all,  as  we  gather  from  the 
record,  the  result  which  would  be  what  the 
witnesses  term  a  "fire  Job"  (sufficiently  ex- 
pressive, but  made  clearer  by  the  testimony 
of  defendant's  witness);  that  the  building, 
with  all  the  proposed  repairs,  would  still  be 
unsafe.  The  police  power  of  municipal  cor- 
porations to  guard  against  unsafe  buildings 
by  ordering  their  demolition  will  not  be  ques- 
tioned. Its  exercise  may  be  erroneous  and 
the  power  may  be  abused,  but  still  it  exists, 
subject  to  judicial  control.  But  courts  would 
not  interfere  with  it,  unless  on  very  clear 
grounds.  In  this  case  there  Is  the  condemna- 
tion of  this  building  by  the  city  engineer; 
the  action  of  the  mayor  for  the  enforcement 
of  that  condemnation;  the  prosecution  of 
the  owner,  the  plaintiff,  for  noncompliance; 
and  finally  the  refusal  of  the  city  authorities 
to  permit  attempted  repairs  of  a  building 
deemed  a  menace  to  life.  The  defendant 
claims  all  this  action  of  the  authorities  was 
illegal—not  to  be  considered  in  determining 
the  question  of  liability  under  the  policy. 
Conceding  the  action  was  not  conclusive,  we 
are  remitted  to  the  issue  of  fact  as  to  the 
condition  of  the  building,  and  our  conclusion 


from  the  record  is  that  no  repairs  would  have 
furnished  a  safe  building. 

There  Is  thus  presented  the  question  wheth- 
er the  Indemnity  to  the  assured  for  a  loss  by 
fire  is  to  be  found  in  the  estimated  cost  of 
repairs  which,  if  made,  would  not  give  him  a 
secure  building,  and  when,  too,  the  authori- 
ties prohibit  the  repairs.  Can  the  assured 
be  required,  under  the  repairing  clause  of  the 
policy,  or  under  any  view,  to  accept  that  spe- 
cies of  indemnity?  Are  not  all  insurance  pol- 
icies, and  their  reservations  as  to  repairing 
!  buildings  Injured  by  fire,  subordinated  to  the 
I  public  safety  and  the  police  power,  securing 
j  the  public  against  Insecure  buildings  and  dan- 
gerous constructions?  Irrespective  of  all  con- 
siderations of  the  public  safety,  is  not  the  as- 
sured entitled,  under  any  Interpretation  of  the 
•  policy,  to  some  other  and  better  indemnity 
for  a  loss  by  fire  than  the  cost  by  repairs  on 
a  building  that  cannot  be  made  safe  by  any 
repairs?  A  total  loss  may  be  claimed  though 
the  walls  of  a  building  stand,  and  the  ele- 
ments that  composed  It  be  not  entirely  con- 
sumed. It  is  the  same,  we  think,  when  the  in- 
sured building  cannot  be  made  secure  by  re- 
pairs. Nor  will  It  make  any  difference,  In 
such  cases  of  constructive  total  loss,  that  the 
condition  after  the  fire  Is  due  In  part  to 
causes  existing  before.  Such  causes  are 
deemed  the  remote,  not  the  proximate,  causes 
of  the  loss.  The  Insurer,  taking  a  risk  on  an 
old,  and  in  this  instance  an  Insecure,  build- 
ing, incurs  the  obligation  to  pay  for  a  total 
loss  if  the  injuries  by  the  fire,  combined  with 
antecedent  defects,  make  repairs  impractica- 
ble. The  value  of  the  old  building  at  the 
time  of  the  fire  is  the  measure  of  indemnity 
promised  by  the  policy.  Recognizing  this 
measure  as  applicable  to  this  case,  we  under- 
stand it  to  be  not  disputed  the  lower  court 
has  adopted  the  minimum  valuation  of  wit- 
nesses. Wood,  Ins.  §9  445.  446;  May,  Ins. 
I  433;  Insurance  Co.  v.  Garlington  (Tex. 
Sup.)  18  S.  W.  337;  Williams  v.  Insurance 
Co.,  54  Cal.  450;  Huck  v.  Insurance  Co.,  127 
Mass.  309;  Brady  v.  Insurance  Co.,  11  Mich. 
446;  Insurance  Co.  v.  Pogarty,  19  Wall.  640; 
Am.  Dig.  1893,  p.  2672,  par.  316  (Insurance 
Co.  v.  Eddy  [Neb.]  54  N.  W.  856). 

The  defendant  contends  against  any  liabili- 
ty for  injury  to  the  wall  between  the  yard 
and  the  adjacent  premises.  The  insurance 
was  on  the  main  and  rear  buildings.  We  are 
not  furnished  with  any  authority  excluding, 
under  such  a  policy.  Injury  to  the  connecting 
or  yard  walls.  It  would  seem  that  a  policy 
on  buildings  front  and  rear  should  be  deem- 
ed to  include  appurtenances,  as  walls.  Wood, 
Ins.  S  474;  Workman  v.  Insurance  Co.,  2  La. 
507.  There  is  no  issue  made  in  the  discus- 
sion as  to  the  value  of  the  debris  of  the  old 
building,  used,  as  we  infer,  by  the  Insured, 
and  though  the  insurer  Is  held  for  a  total  loss. 
We  have  been  called  on  to  deal  only  with 
two  standards  of  liability.— that  of  repairs, 
which  we  cannot  adopt,  and  that  of  valua- 
tion of  the  insured  building,  as  to  which 
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there  seems  to  be  no  dispute.  The  Insurer 
suggests  that  there  should  be,  in  any  event, 
an  allowance  for  one-half  of  the  value  of  the 
party  wall  not  insured.  We  understand  its 
right  against  the  adjacent  proprietor  for  that 
half  would  pass  by  subrogation.  2  Wood, 
Ins.  i  500.  Still  there  is  no  objection  to 
making  the  reservation  of  the  right.  It  is 
therefore  ordered,  adjudged,  and  decreed  that, 
reserving  the  defendant's  right  to  claim  of 
the  owner  of  the  property  adjacent  to  the 
premises  insured  the  amount  he  may  owe  for 
the  party  wall,  the  Judgment  of  the  lower 
court  be  affirmed. 

On  Rehearing. 

(Nov.  18,  1885.) 

WATKINS,  J.  The  following  are  the 
grounds  of  defendant's  motion,  viz.:  (1)  That 
there  is  error  in  the  said  opinion  in  so  far 
as  it  holds  that  there  was  a  constructive  total 
loss  of  the  buildings  described  in  plaintiff's 
petition  as  the  consequence  of  fire;  that  the 
fact  and  truth  was  and  is  that  any  loss  suf- 
fered by  plaintiff  in  the  premises,  and  due 
to  fire,  can  easily  be  differentiated  and  sepa- 
rated from  the  loss  due  to  the  general  bad 
condition  of  his  buildings;  to  their  age,  con- 
sequent infirmities  and  defects;  and  to  the 
consequent  necessity,  as  found  by  the  court, 
of  tearing  down  the  same  after  the  fire  al- 
leged to  have  been  the  cause  of  all  the  loss 
suffered  by  plaintiff.  (2)  That  there  Is  error 
in  the  opinion  of  the  court  in  that  it  finds 
that  the  lower  court  adopted  the  minimum 
valuation  of  witnesses  as  to  the  value  of  the 
premises  described  in  plaintiff's  petition, 
whereas  in  truth  and  in  fact  both  the  lower 
court  and  this  court  adopt  the  maximum  val- 
uation, and  that  the  finding  of  the  court  as 
to  the  measure  of  damages  is  erroneous,  even 
if  defendant  and  appellant  is  to  be  held  lia- 
ble for  the  value  at  the  time  of  the  fire  of  all 
of  the  buildings  and  constructions  described 
In  plaintiff's  petition.  (3)  That  there  is  er- 
ror in  said  opinion  in  holding  that  the  de- 
fendant and  appellant  should  be  mulcted  in 
the  value  of  one-half  of  the  party  wall,  which 
did  not  belong  to  the  plaintiff  at  all,  and  for 
which,  as  appears  from  the  record,  he  has  al- 
ready instituted  suit  against  third  persons. 
(4)  That  there  is  error  in  the  opinion  of  the 
court  in  so  far  as  it  holds  the  insurance  com- 
pany liable  for  the  value  of  the  yard  wall, 
the  value  whereof  Is  expressly  excluded  from 
consideration  under  the  terms  of  the  policy 
sued  on.  Petitioners  file  herewith  a  brief  in 
support  of  the  foregoing  application  for  a 
rehearing. 

1.  Was  there  "a  constructive  total  loss  of 
the  buildings  described  in  plaintiff's  petition, 
as  the  consequence  of  the  fire?"  Is  there 
error  in  our  opinion  in  this  respect?  De- 
fendant's counsel  put  their  proposition  thus: 
"Upon  the  first  point,  then,  we  respectfully 
submit  that  the  court  should,  as  the  first  ele- 
ment in  deciding  upon  the  amount  of  plain- 


tiff's recovery,  fix  upon  the  value  oi 
property  forming  the  subject-matter  o 
total  loss,  which,  If  you  assume  the  wh< 
the  front  building  to  be  lost,  will  be  > 
where  between  $3,000  and  $5,333.:t3ft. 
taking  those  figures  as  a  starting  point, 
deductions  or  additions  should  be  mad 
cording  to  the  views  of  the  court  upo: 
following  propositions."  "The  burde 
proof  was  upon  plaintiff,  and  he  has  l 
by  a  fair  preponderance  of  proof  to 
that  the  loss  Is  as  high  as  the  second-n 
figures.  To  give  him  the  average  of  the 
or  $4,166.66$,  is  more  than  fair.  To  giv« 
$3,000  seems  to  us  the  necessary  resc 
the  present  state  of  the  record."  Const 
plaintiff's  petition,  we  find  the  followii 
legations,  viz.:  "That  your  petitioner  1 
bona  fide  and  legal  holder  of  fire  pollc. 
4,368,896,  issued  by  the  [defendant] 
pany,  for  ten  thousand  dollars,  upot 
buildings  and  improvements  on  the  pro 
situated  at  the  corner  of  Royal  and  Cu 
house  streets;  *  •  •  said  building] 
improvements  being  designated  in  said 
cy  as  consisting  of  a  three-story,  brick,  i 
building,  and  rear  buildings  attached." 
petition  further  represents  "that  on  the 
of  October,  1891,  •  •  *  a  fire  occurr 
the  premises  Immediately  adjoining  yoi 
titloner's  above-described  property,  anc 
communicated  to  the  said  buildings  an 
provements  covered  by  said  policy,  and 
the  effect  of  the  said  fire  was  such  tha 
said  buildings  and  improvements  coven 
said  policy  were  greatly  injured  and 
aged  thereby;  and  the  loss  by  said  fi 
your  petitioner  was  practically  a  lose 
entire  destruction  of  the  property  In 
aforesaid,  and  your  petitioner  is  entitl 
recover  on  said  policy  for  the  total  lo 
the  property  Insured."  Therefore  plaii 
claim  Is  the  total  loss  of  all  the  buildin 
sured,  and  his  averment  is  that  the  lo 
said  fire  "was  practically  a  loss  and  < 
destruction  of  the  property  Insured";  tl 
to  say,  there  was  a  constructive  total  h 
all  the  property  Insured.  In  our  oplnk 
say:  "The  serious  question  in  this  case 
to  the  amount  of  the  loss.  The  bulldinj 
old,  and  the  copious  testimony  as  t 
walls,  flooring,  joists,  openings,  and  in 
respects,  produces  the  conviction  that, 
insured,  the  building  was  not  sound.  I 
seriously  affected  by  the  Are,  both  b; 
flames  and  falling  walls.  The  party 
was  so  injured  as  to  be  useless;  that  p< 
dividing  the  yards  was  inclined;  the  wa 
posite  the  party  wall— that  is,  on  the 
tomhouse  [street]  side— was  strained; 
there  is  testimony  [that]  the  cross  wall 
ed  and  [that]  the  joists  were  charred 
course,  the  Injuries  by  the  fire  wen 
more  serious  because  of  the  condition  < 
premises  before,— requiring,  it  seems,  g! 
and  other  appliances  to  hold  it  together 
it  Is  in  proof  that  at  the  time  of  tb 
necessary  repairs  were  being  made. 
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urrent  of  the  testimony  is  [that]  the  bulld- 
ig  was  old  and  frail  before  the  fire;  one  of 
tie  witnesses  testifying  that  it  was  unsafe, 
nd  that  it  was  so  Injured  by  the  fire  as  to 
lake  it  insecure,  even  with  the  repairs  pos- 
ible  to  be  made.  In  this  condition,  the 
uilding  was  condemned  by  the  city  engi- 
eer,  and  there  was  a  refusal  on  the  part  of* 
tie  city  authorities  to  permit  any  repairs, 
'he  public  safety,  in  their  opinion,  required 
he  building  should  be  rebuilt."  After  thor- 
ughly  reviewing  the  evidence  applicable  to 
he  situation  just  described,  the  opinion  says: 
Conceding  the  action  was  not  conclusive, 
re  are  remitted  to  the  Issue  of  fact  as  to 
be  condition  of  the  building,  and  our  con- 
tusion from  the  record  is  that  no  repairs 
rould,  have  furnished  a  safe  building." 
igain  the  opinion  says:  "A  total  loss  may 
■e  claimed  though  the  walls  of  a  building 
tand,  and  the  elements  that  composed  it  be 
tot  entirely  consumed.  It  Is  the  same,  we 
hink.  when  the  insured  building  cannot  be 
lade  secure  by  repairs.  Nor  will  it  make 
ny  difference,  in  such  cases  of  constructive 
otal  loss,  that  the  condition  after  the  fire 
3  due  In  part  to  causes  existing  before, 
•uch  causes  are  deemed  the  remote,  not  the 
irozimate,  causes  of  the  loss.  The  insurer, 
aking  a  risk  on  an  old,  and  in  this  Instance 
n  insecure,  building.  Incurs  the  obligation  to 
>ay  for  a  total  loss  If  the  injuries  by  the 
ire,  combined  with  antecedent  defects,  make 
epalrs  impracticable."  We  have  made  these 
engthy  extracts  from  the  opinion  as  the  best 
(leans  of  showing  there  was  a  constructive 
otal  loss  of  all  the  buildings  which  were 
overed  by  the  policy.  Neither  the  state- 
aent  of  the  opinion  nor  the  legal  principles 
nnounced  as  controlling  it  are  called  in 
[uestion  by  counsel  for  the  insurance  com- 
►any,  nor  is  the  summary  of  the  proof  af- 
orded  by  the  record  disputed.  It  is  our  con- 
tusion that  there  was  a  constructive  total 
oss  of  the  buildings  described  in  the  plain- 
iff* s  petition. 

2.  Is  there  error  In  the  opinion  in  stating 
hat  the  court  adopted  the  minimum  valuation 
>f  witnesses  as  to  the  worth  of  the  buildings 
nsured?  On  this  question  the  opinion  says: 
The  value  of  the  old  building  at  the  time  of 
be  fire  Is  the  measure  of  indemnity  promised 
ty  the  policy.  Recognizing  this  measure  as 
ipplicable  to  this  case,  we  understand  It  to  be 
lot  disputed  [that]  the  lower  court  has  adopt- 
d  the  minimum  valuation  of  witnesses."  The 
ilaintiff  sued  for  $10,000,  the  full  amount  of 
he  policy,  and  the  district  court  gave  him 
udgment  for  $8,000  only,  and  our  opinion  and 
lecree  affirm  that  judgment  At  the  date  of 
he  issuance  of  the  policy,  September  20, 1891, 
he  building  insured  was  estimated  to  be 
Forth  $10,000,  the  amount  of  the  defendant's 
isk;  and  the  loss  by  fire  occurred  on  the 
28th  of  October,  1801,  a  few  days  over  one 
month  Intervening  between  those  dates.  Un- 
ier  this  estimation  of  the  value  of  the  prop- 


erty, the  defendant  accepted  premiums  from 
the  plaintiff  and  undertook  the  risk,  and  un- 
der Its  claim  of  deficiency  In  value  this  court 
has  diminished  the  plaintiff's  recovery  by 
$2,000.  There  is  in  defendant's  answer  no 
charge  of  either  concealment  or  fraud  on  the 
part  of  plaintiff  In  procuring  the  Insurance  at 
$10,000  of  valuation.  On  the  question  of  ac- 
tual value  of  the  property,  one  witness— a  deal- 
er in  real  estate,  and  well  acquainted  with 
the  property— said  that  In  1800  It  was  worth 
$12,000  or  $15,000.  The  plaintiff,  as  witness, 
says  It  was  worth  $12,000  or  $14,000.  A  con- 
tractor states  that  a  duplicate  of  the  building 
destroyed  would  cost  $19,950.  Another  build- 
er and  architect  placed  Its  value  at  $12,000. 
He  says  that  he  considers  the  value  of  the  old 
building,  at  the  time  he  examined  it,  some- 
thing like  $8,000.  Another  witness— this  last 
one  for  defendant— states  that  it  would  have 
cost  $10,000  to  replace  the  burnt  buildings. 
In  our  opinion,  we  regard  this  testimony  as 
perfectly  conclusive,  to  the  effect  that  the  dis- 
trict judge  adopted  the  lowest  valuation,  and 
not  the  maximum  valuation,  as  charged. 

8.  With  regard  to  the  allowance  for  the  par- 
ty wall  being  reduced  one-half,  we  think  the 
defendant's  claim  Is  groundless,  because  we 
have  already  held  that  defendant  Is  liable  to 
the  plaintiff  for  a  constructive  total  loss;  and 
he  cannot  be  reimbursed  for  a  total  loss  If 
one-half  of  the  value  of  the  party  wall  Is  de- 
ducted from  his  claim,  and  he  be  relegated 
to  an  action  against  his  coproprletor  for  repa- 
ration of  his  loss  on  that  behalf.  Our  opinion 
says:  "The  Insurer  suggests  that  there  should 
be,  in  any  event,  an  allowance  for  one-half  of 
the  value  of  the  party  wall  not  Insured.  We 
understand  [that]  its  right  against  the  ad- 
jacent proprietor  for  that  half  would  pass  by 
subrogation.  2  Wood,  Ins.  8  500.  Still  there 
is  no  objection  to  making  the  reservation  of 
that  right.''  We  see  nothing  In  defendant's 
brief  to  shake  our  conclusions  on  this  subject. 
If  the  defendant  be  responsible,  under  his  con- 
tract, to  repair  and  make  good  to  plaintiff  a 
constructive  total  loss,  It  must  pay  for  the 
party  wall;  otherwise  the  remuneration  would 
prove  Inadequate  for  the  purpose  of  rebuild- 
ing, and  the  complete  measure  of  its  engage- 
ment would  be  unfulfilled. 

The  remaining  question  is  whether  there  is 
error  in  our  opinion  in  holding  the  defendant 
for  the  value  of  the  yard  wall;  that  Is,  the 
wall  which  separated  the  yard  of  the  plain- 
tiff from  that  of  the  adjoining  yard.  In  our 
opinion  we  say:  "The  defendant  contends 
against  any  liability  for  injury  to  the  wall 
between  the  yard  and  the  adjacent  premises. 
The  Insurance  was  on  the  main  and  rear  build- 
ings. We  are  not  furnished  with  any  authori- 
ty excluding,  under  such  a  policy,  injury  to 
the  connecting  or  yard  walls.  It  would  seem 
that  a  policy  on  buildings  front  and  rear 
should  be  deemed  to  Include  appurtenances, 
as  walls.  Wood,  Ins.  8  474;  Workman  v.  In- 
surance O0.J2  La.  507."    Having  gone  over 
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this  case,  again,  very  thoroughly,  we  are  fully 
convinced  that  our  opinion  and  decree  are 
correct  and  must  remain  undisturbed. 

It  is  therefore  ordered  and  decreed  that  our 
original  judgment  and  decree  remain  undis- 
turbed. 


LUM  v.  MAYOR,  ETC.,  OF  CITY  OP  VICKS- 
BURG. 

(Supreme  Court  of  Mississippi.    March  25, 
1886.) 

Municipal  Corporations  —  General  Laws  for 
Incorporation  —  Election  to  Adopt  —  Con- 
stitutional Law— Taxation— Ass  kssmknt— No- 
tice. 

1.  Const  1890,  88  80.  88,  providing  for  gen- 
eral laws  for  the  government  of  municipal  cor- 
porations, apply  only  to  future  municipal  corpora- 
tions, so  that  their  provisions  are  not  violated 
by  Code  1892,  8  3035,  allowing  municipal  corpo- 
rations to  elect  whether  to  come  under  the  general 
incorporation  act,  passed  in  compliance  thereto. 

2.  Code  1892,  8  3035,  allowing  existing  mu- 
nicipal corporations  to  elect  to  continue  under 
their  old  charter  or  to  adopt  the  general  incorpo- 
ration law,  is  not  unconstitutional  as  conferring 
legislative  power  on  such  corporations. 

3.  In  a  suit  to  avoid  an  excess  of  taxes  due 
to  an  increased  valuation  of  property,  reported 
undervalued,  the  objection  that  the  notice  of  the 
meeting  of  the  board  for  making  revaluations 
was  not  given  cannot  be  urged  when  the  original 
petition  alleges  that  such  board  met  on  a  given 
date  to  receive  said  report. 

4.  Where  a  city  charter  requires  such  notice 
of  the  meeting  of  a  board  for  the  revision  of  as- 
sessment rolls  to  be  given  property  owners  as 
the  board  may  fix,  the  corporation  seal  is  not 
essential  to  the  validity  of  the  notice  if  not  re- 
quired by  the  board  to  be  attached. 

5.  A  city  charter  required  notice  of  the  meet- 
ing of  the  board  for  the  revision  of  assessment 
rolls  to  be  given  property  owners,  and  required 
all  committees  of  the  board  to  report  matters  re- 
ferred to  them  for  confirmation  by  the  board, 
and  authorized  adjournment  of  any  meeting  from 
time  to  time.  Held,  that  the  proceedings  at  an 
adjourned  meeting  were  binding  on  one  who  had 
notice  of  the  first  meeting,  but  did  not  attend. 

Appeal  from  chancery  court.  Warren  coun- 
ty; Claude  Plntard,  Chancellor. 

Bill  by  W.  S.  Lum  against  the  mayor  and 
aldermen  of  the  city  of  Vlcksburg  to  enjoin 
the  collection  of  the  excess  of  taxes  due  to  an 
increased  valuation.  From  a  decree  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

The  assessor  of  the  city  of  Vlcksburg  re- 
ported to  the  board  of  mayor  and  aldermen  on 
the  4th  day  of  June,  1894,  certain  property 
as  being  undervalued.  This  included  some  of 
the  property  of  appellant,  W.  S.  Lum,  which 
had  been  given  in  for  taxes.  The  board  was 
then  In  session,  and  ordered  the  city  clerk  to 
notify  the  property  holders  that  It  would 
meet  on  the  5th  day  of  July  following,  to 
consider  the  report.  The  board  met  at  the 
time  indicated,  and  the  report  was  consid- 
ered as  to  some  of  the  property,  but  not  as  to 
appellant's.  The  report  as  to  the  remaining 
property  was  referred  to  the  finance  commit- 
tee, with  instruction  to  consider  and  report 
on  the  12th  of  July.  The  board  met  on  the 
12th,  and  considered  the  report  of  the  com- 


mittee, and  adopted  it  by  a  general  order. 
The  report  of  the  committee  raised  the  valua- 
tion of  the  property  owned  by  Lum.  This  is 
a  bill  filed  by  Lum  to  enjoin  the  collection 
of  the  taxes  on  his  property  to  the  amount 
of  the  excess  In  valuation  above  what  It  was 
given  in  at  Defendant  answered  the  bill, 
and  moved  the  court  to  dissolve  the  injunc- 
tion on  the  pleadings  and  proof.  The  motion 
was  sustained,  and  a  decree  rendered  against 
complainant  and  his  sureties  on  the  injunc- 
tion bond  for  the  amount  of  the  unpaid  taxes 
with  10  per  cent,  damages.  It  was  agreed  as 
a  part  of  the  record  that  on  June  1,  1892,  the 
mayor  and  aldermen  of  Vlcksburg,  by  resolu- 
tion duly  entered  upon  the  minutes  of  the  cor- 
poration, elected  not  to  come  under  the  pro- 
visions of  the  chapter  on  municipal  corpora- 
tions In  the  Code  of  1892,  and  that  this  was 
certified  to  the  secretary  of  state.  The  opin- 
ion of  the  court  contains  a  further  statement 
of  the  facts. 

McLaurin  &  McLaurin  and  J.  M.  Gibson, 
for  appellant  Booth  &  Anderson,  for  appel- 
lee. 

WOODS,  J.  Sections  80  and  88  of  the 
present  constitution  are  so  clearly  prospective 
In  their  operation  as  to  make  unnecessary 
any  discussion  touching  the  supposed  uncon- 
stitutionality of  section  3035,  Code  1892.  The 
sections  of  the  constitution  named  by  their 
terms  plainly  show  that  no  repeal  of  existing 
municipal  charters  was  intended.  Section  80 
contains  a  direction  to  the  legislature  to  pro- 
vide by  general  laws  for  the  prevention  of 
abuses  by  municipal  corporations  of  their 
powers  of  assessment  taxation,  borrowing 
money,  and  contracting  debts;  and  section  88 
is  merely  a  direction  to  the  legislature  to  pass 
general  laws  under  which  local  and  private 
interests  shall  be  provided  for  and  protected, 
and  under  which  cities  and  towns  may  be 
chartered  and  their  charters  may  be  embra- 
ced, and  under  which  corporations  may  be 
created,  organized,  and  their  acts  of  incorpo- 
ration altered.  Ex  vi  termini,  the  language 
of  both  sections  excludes  all  idea  of  any  con- 
stitutional or  compulsory  legislative  repeal  of 
these  existing  municipal  charters.  By  the 
first  section  named  (80),  future  legislatures  are 
directed  to  prevent  abuses  of  charter  rights 
by  municipal  corporations;  and,  by  the  second 
section  named  (88),  legislatures,  for  the  future, 
are  directed  to  provide  general  laws  under 
which  cities  and  towns  may  be  chartered, 
and  their  charters  may  be  amended.  As  to 
the  other  contention,  touching  the  supposed 
unconstitutionality  of  section  3035,  Code  1892, 
viz.  that  the  power  to  legislate  was  conferred 
on  the  municipal  authorities  of  Vlcksburg  by 
that  portion  of  section  3035,  Code  1892,  which 
left  any  existing  municipality,  In  the  mode 
and  within  the  time  prescribed  by  the  sec- 
tion, to  elect  to  continue  Its  existence  under 
Its  then  charter,  or,  more  exactly,  not  to  come 
under  the  provisions  of  the  general  law  of 
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which  said  section  3035  was  a  part,  we  have 
to  say  that  a  law  may  become  operative  upon 
the  happening  of  a  future  event,  although 
that  contingency  may  be  the  result  of  an 
election  by  the  people,  and  that  this  Is  too 
well  settled  generally,  and  in  this  state  par- 
ticularly, to  be  now  again  considered  by  us. 

If  is,  furthermore,  contended  with  great 
earnestness  by  counsel  for  appellant  that  In 
several  particulars,  pointed  out  in  their  brief, 
there  was  a  failure  of  the  municipal  authori- 
ties, in  its  action  in  dealing  with  the  assess- 
ment of  appellant's  property,  to  observe  the 
terms  of  its  charter  rights,  as  defined  in  sec- 
tion 30  of  the  act  of  incorporation  of  the  city 
of  Yicksburg.    It  is  asserted  by  counsel  that 
the  record  shows  on  its  face  that,  though 
section  30  of  the  charter  requires  the  report 
of  the  assessor  of  undervaluations  of  prop- 
erty by  owners  thereof  to  be  made  at  a  time 
prescribed  by  the  municipal  authorities,  no 
particular  time  for  the  reception  of  such  re- 
port had  been  prescribed.    It  might  be  suffi- 
cient to  say  in  answer  that  the  pleadings  and 
proofs  make  no  reference  to  such  issue.  But 
that  there  was  a  particular  time  prescribed 
by  the  municipality  for  the  reception  of  the 
report  of  undervaluations  made  by  the  as- 
sessor is  plainly  inferable  from  the  averment 
of  the  original  bill  of  appellant  that  "for  the 
purpose  of  receiving  said  report"  the  board 
of  mayor  and  aldermen  met  on  June  4,  1894. 
The  absence  of  the  seal  of  the  municipality 
from  the  notice  given  appellant  of  the  time 
of  the  contemplated  consideration  of  the  re- 
port of  the  assessor  as  to  the  undervaluation 
of  his  property  by  appellant  was  immaterial. 
The  proposed  action  of  the  municipal  author- 
ities was  not  to  be  had  in  a  suit  to  which 
appellant  was  a  party;  and,  If  it  had  been, 
the  failure  of  the  clerk  to  affix  his  seal,  or  to 
sign  his  name,  would  have  been  an  irregu- 
larity, amendable  on  motion.    But  it  was 
not  a  suit  in  which  the  appellant  was  re- 
quired to  be  summoned.    The  board  of  may- 
or and  aldermen  were  set  to  revise  and  adopt 
the  assessment  roll,  and  the  charter  only  re- 
quired that  such  notice  as  the  board  might 
fix  should  be  given.    Of  course,  ample  notice 
appellant  had,  as  abundantly  appears  from 
the  order  of  the  board  to  Its  clerk,  directing 
him  to  notify  persons  whose  property  had 
been  reported  as  undervalued  of  the  meeting 
to  be  held  on  July  6th  to  consider  the  as- 
sessor's reports,  and  to  hear  objections  there- 
to, and  from  the  full  and  explicit  notice  ac- 
tually given  the  appellant  on  June  9th.  It 
Is  urged  further  along  this  line  of  exception 
to  the  legality  of  the  board's  action  that  there 
was  not  strict  compliance  by  the  board  with 
one  of  the  property  owner's  safeguards 
against  municipal  misrule,  in  that  section  30 
of  the  charter  provides,  among  many  other 
things,  that  "the  reports  of  the  assessor  and 
collector  shall  be  received  and  considered  by 
the  board  at  such  time  and  upon  such  notice 
to  the  owners  of  the  property  as  the  board 
may  fix,  etc.,  and  that  the  board  proceeded 


in  disregard  of  this  requirement  of  their 
charter.  As  to  the  failure  to  fix  a  time  for 
receiving  the  assessor's  report  of  undervalua- 
tion, we  recur  to  what  has  been  already  said 
by  us  on  this  point.  The  bill  does  not  aver 
that  the  board  had  not  fixed  the  day  for  re- 
ceiving the  report,  and  the  bill,  in  its  aver- 
ment that  the  board  met  June  4th,  for  the 
purpose  of  receiving  the  report,  suggests  that 
the  day  had  been  fixed.  But,  on  the  other 
and  remaining  branch  of  this  contention,  we 
say  the  report  of  the  assessor  as  to  appel- 
lant's undervaluations  of  his  property,  as 
given  by  him  to  the  assessor,  was  considered 
i  at  such  time,  and  upon  such  notice  to  the 
appellant  as  the  board  did  actually  fix.  The 
notice  given  appellant  was  full  and  precise, 
and  the  time  was  placed  one  month  distant, 
namely,  July  5th,  and  the  notice  given  ap- 
pellant in  person  on  June  9th.  It  is  insist- 
ed, however,  that  the  time  fixed  was  July 
j  5th,  and  that  the  board  finally  considered 
i  and  acted  upon  the  assessor's  report  on  July 
|  12th,  seven  days  after  the  time  fixed  by  the 
!  resolution  of  the  board  and  its  notice  to  ap- 
i  pellant  A  brief  reference  to  the  record  in 
|  the  case,  and  to  section  23  of  the  charter,  will 
I  disclose  the  unsoundness  of  appellant's  posi- 
;  tion.  On  July  5th  the  board  met,  pursuant 
to  its  resolution  and  the  notice  given  appel- 
!  lant.  Many  property  owners  appeared,  and 
filed  their  objections  to  the  assessor's  recom- 
mendations to  raise  their  assessments;  but 
appellant  was  not  of  the  number,  and  it  is 
proper  here  to  say  that  he  did  not  appear 
before  the  board  at  all,  or  pay  any  attention 
whatever  to  the  notice  given  him.  At  the 
meeting  July  5th  the  board  read  the  petitions 
of  property  owners,  who  protested  against 
raising  their  assessments,  and  heard  the  ob- 
i  Jections  of  the  several  parties,  and  in  certain 
I  named  cases  sustained  the  objections  of  pro- 
testing taxpayers  and  reduced  the  assess- 
ments as  raised  by  the  assessor.  As  to  the 
other  petitions  against  adopting  the  assess- 
or's recommendation,  the  record  shows  that 
the  board,  not  being  fully  advised,  referred 
these  petitions  to  the  finance  committee  of 
the  board,  with  instructions  to  examine  into 
the  justice  of  the  claims  of  the  petitioning 
taxpayers,  and  report  to  the  board  at  the  ad- 
journed meeting  to  be  held  on  July  12th.  It 
further  appears  from  the  record  that  the 
board  met  July  12th,  heard  and  considered 
and  acted  upon  the  report  of  Its  finance  com- 
mittee, making  reduction  In  some  cases,  and 
refusing  to  make  reductions  In  others,  and 
by  resolution  approved  the  assessment  roll  as 
presented  by  the  assessor  and  collector,  al- 
tered, of  course,  In  the  cases  hereinbefore  in- 
dicated; and  the  assessor  and  collector  were 
ordered  to  make  up  the  assessment  roll  from 
the  lists  so  revised  and  passed  upon  by  the 
board.  When  we  look  to  section  23  of  the 
charter,  we  find  that  the  action  just  narrated 
was  In  pursuance  of  the  powers  conferred 
thereby.  This  section,  beginning  in  its  sixth 
line,  declares:  "The  mayor  or  any  Ave  alder- 
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men  may  call  a  special  meeting  of  the  board 
at  any  time,  and  any  regular  or  special  meet- 
ing may  be  adjourned  from  time  to  time  by 
the  board.  The  mayor  shall  appoint  all  reg- 
ular or  special  committees  of  the  board,  but 
no  committee  shall  be  vested  with  plenary 
power  over  any  subject  that  may  be  submit- 
ted to  it,  but  all  matters  so  referred  shall 
be  reported  back  to  the  board  for  confirma- 
tion or  final  action."  The  action  was  not  ir- 
regular, then,  in  adjourning  from  July  5th  to 
July  12th,  and  in  then  finally  adopting  the 
assessment  roll  as  revised.  The  appellant 
was  in  court  by  regular  and  valid  notice,  and 
he  was,  in  legal  contemplation,  aware  of  the 
adjournment  from  the  5th  to  the  12th,  and, 
as  he  filed  no  objection  to  the  raising  of  his 
assessment,  he  is  in  no  attitude  to  be  heard 
to  complain.  Under  section  484,  Code  1892, 
upon  dissolution  of  an  injunction  restraining 
the  collection  of  taxes,  the  state,  county,  or 
municipality,  as  the  case  may  be,  shall  have 
a  decree  for  the  amount  of  taxes  enjoined 
and  10  per  centum  thereon,  with  all  costs. 
The  learned  chancellor  reached  the  proper 
conclusion,  but,  inadvertently,  no  doubt,  re- 
ferred, as  his  authority  for  allowing  the  10 
per  cent,  damages  to  the  municipality,  to  the 
thirty-seventh  section  of  the  city  charter,  in- 
stead of  the  section  of  the  Code  just  named. 
Affirmed. 


AIRD  et  aL  v.  ALEXANDER. 

(Supreme  Court  of  Mississippi.    Feb.  4,  1805.) 

Covenant  or  Warrant?  —  Privitt  —  Parol 
Trust. 

Where  complainant  paid  part  of  the  price, 
and  received  a  bond  to  convey,  but  another,  in 
pursuance  of  a  verbal  agreement,  paid  the  bal- 
ance of  the  price,  and  took  a  warranty  deed,  and 
was  afterwards  ejected  by  a  paramount  title,  com- 
plainant cannot  maintain  a  suit  upon  the  cove- 
nant, nor  upon  the  theory  of  a  trust,  because  said 
agreement  was  within  the  statute  of  frauds. 

Appeal  from  chancery  court,  Lincoln  coun- 
ty; H.  C.  Conn,  Chancellor. 

Bill  by  Toney  Alexander  against  Samuel 
Alrd  and  others  on  a  covenant  Defendants' 
demurrer  to  the  bill  was  overruled,  and  they 
appealed.  Reversed. 

Toney  Alexander  filed  the  bill  in  this  case 
again  Samuel  Alrd  and  bis  wife,  in  which  he 
alleged  that  he  purchased  certain  lands  from 
them  In  1887,  and  received  a  bond  to  convey 
to  him  by  warranty  deed,  upon  the  payment 
by  him,  In  one,  two,  and  three  years,  of  $325; 
tliat  he  went  into  possession  of  the  land,  and 
paid  $75  at  the  maturity  of  the  first  note,  and 
afterwards,  In  pursuance  of  a  verbal  agree- 
ment that  the  deed  should  be  made  to  D.  W. 
Alexander,  D.  W.  Alexander  paid  the  bal- 
ance of  the  purchase  price,  and  Aird  and  wife 
made  to  D.  W.  Alexander  a  warranty  deed; 
that  D.  W.  Alexander,  having  possession  un- 
der this  deed,  was  evicted  by  one  Prestige,  un- 
der a  paramount  title.  The  bill  avers  that 
complainant  has  only  the  beneficial  and  equi- 
table interest  In  the  deed  of  warranty,  be- 


cause the  warranty  in  the  bond  for  title  was 
made  directly  to  him,  whereas  the  legal  title 
to  the  covenant  in  the  deed  Is  In  D.  W.  Alex- 
ander, and  for  that  reason  seeks  the  aid  of  the 
chancery  court  The  bill  seeks  to  recover 
damages  for  breach  of  the  covenant  of  war- 
ranty. The  bill  also  avers  that  by  reason  of 
the  breach,  he  has  lost  ha  addition  to  the*  $75, 
the  use  of  the  land,  and  had  suffered  other 
damages,  for  which  he  asked  a  personal  de- 
cree against  defendants.  Defendants  demur- 
red to  the  bill,  which  was  overruled,  and  they 
appealed. 

A.  C.  McNalr,  for  appellants.  R.  H.  Thomp- 
son, for  appellee. 

WHITFIELD,  J.  The  proposition  that  had 
the  warranty  deed  been  made  to  appellee,  and 
had  he  then  conveyed  to  D.  W.  Alexander, 
the  latter  might  have  sued  Alrd  and  wife  on 
the  covenant,  and  recovered  only  what  he  paid 
his  Immediate  vendor.  Is  not  tenable  in  this 
state.  Brooks  v.  Black,  68  Miss.  161,  8  South. 
332.  The  case  of  Lowrance  v.  Robertson,  10 
S.  C.  10,  supports  Brooks  v.  Black.  It  is  true 
the  opinion  of  Kerslaw,  circuit  Judge,  holds 
the  contrary;  but  the  opinion  of  the  supreme 
court  of  South  Carolina,  Immediately  following 
in  the  report,  rejects  as  unsound  the  rule  an- 
nounced by  the  circuit  judge.  The  cases  of 
Williams  v.  Beeman,  2  Dev.  483,  and  Crisflehi 
v.  Storr,  30  Md.  129,  support  counsel's  conten- 
tion; but  they  are  both  cited  and  disapproved  in 
Brooks  v.  Black,  supra,  and  the  dissenting 
opinion  of  Ru/fin,  J.,  in  the  former  pronounced 
unanswerable.  The  case  of  Birney  v.  Hann. 
3  A.  K.  Marsh.  322,  is  not  in  point.  There 
was  a  regular  chain  of  conveyances  there, 
each  containing  the  same  covenant;  and  the 
point  decided  is  that  in  such  case  an  inter- 
vening grantee  can  maintain  an  action  ou 
the  covenant  against  the  remote  grantor,  the 
last  grantee  having  been  evicted  under  title 
paramount,  and  having  recovered  against  such 
"Intervening  grantee"  a  judgment,  which 
judgment  had  been  paid  by  him.  The  court 
expressly  put  it  on  the  ground  that  "Hann 
would  have  been  entitled  to  the  action  if  he 
had  never  conveyed,  and  had  been  subjected" 
to  the  payment  of  the  judgment  "because  he 
had  conveyed."  The  bond  for  title,  on  the 
case  disclosed  by  this  record,  was  completely 
merged  in  the  deed  to  D.  W.  Alexander,  and 
appellee  had  no  cause  of  action,  legal  or  equi- 
table, against  appellants,  on  the  covenant 
raised  by  the  use  of  the  word  "warrant"  un- 
der the  statute  (Code  1892,  §  2480).  If  it  be 
said  that  the  bill  should  be  maintained  on  the 
theory  of  a  trust  the  answer  Is  .that  on  the 
facts  the  deed  was  made  to  the  father,  who 
paid  the  money;  and,  if  the  trust  is  found  in 
a  contract  between  the  son  and  the  father,  it 
Is  within  the  statute  of  frauds.  If  it  be  said 
that  the  son  paid  the  $75,  and  the  title  was 
put  in  the  father,  the  father  Is  not  made 
a  party;  and,  If  he  was,  the  title  Is  shown  to 
have  been  so  put  in  him  by  "agreement  of 
i  all  the  parties."  Reversed,  and  bill  dismissed. 
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HAWKINS  t.  HAWKINS. 
(Supreme  Court  of  Mississippi.  March  11,  1895.) 
Conveyance  to  Skvkkal— Construction. 
Code  1892.  §  2441  (Code  1871,  S  2801), 
provides  that  all  conveyances  of  lands  to  two  or 
more  persons  shall  be  construed  to  create  estates 
in  common,  unless  it  appears  that  it  was  in- 
tended to  create  an  estate  in  joint  tenancy.  Held, 
that  a  conveyance  of  land  to  three  persons  for 
their  natural  lives,  and  at  their  death  to  descend- 
ants of  their  bodies  in  fee,  but,  if  they  have  none, 
to  the  heirs  of  their  brothers  and  sisters  in  fee, 
created  a  tenancy  in  common,  whereby  the  estate 
of  each  tenant  at  her  death  pawed  to  her  heirs, 
until  the  last  tenant  dies,  when  the  ulterior  lim- 
itation will  take  effect.    Whitfield,  J.,  dissenting. 

Appeal  from  chancery  court,  Carroll  coun- 
ty; T.  B.  Graham,  Chancellor. 

Bill  by  Frank  Hawkins,  Jr.,  as  guardian 
of  Margaret  M.  Hawkins  and  others,  against 
Lizzie  V.  Hawkins  and  others.  Lizzie  V. 
Hawkins'  demurrer  to  the  bill  was  overruled, 
and  she  appeals.  Reversed. 

C.  M.  Yaiden  executed  a  will  on  the  21st 
day  of  December,  1879,  In  which  he  gave 
two  lots  In  the  town  of  Yaiden,  Miss.,  Nos. 
70  and  73,  to  his  nieces  Lizzie  V.  Hawkins, 
Alice  V.  and  Sallie  C.  Herring,  for  life,  and 
at  their  death  to  their  children  in  fee,  but, 
in  the  event  they  should  die  without  issue, 
the  property  was  to  go  to  the  survivor  or 
survivors  of  them.  On  January  1,  1880,  said 
O.  M.  Yaiden  conveyed  by  deed  lot  70  to 
Alice  V.  and  Sallie  C.  Herring  for  and  "dur- 
ing life,  and  at  their  death  to  the  descend- 
ants of  their  bodies  in  fee;  but,  in  the  event 
they  should  have  none  to  survive  them,  then, 
in  that  event,  to  the  heirs  of  their  brothers 
and  sisters."  On  the  same  day  he  executed 
another  deed,  as  stated  in  the  opinion  of  the 
court,  conveying  lot  73  to  Lizzie  V.  Hawkins, 
Alice  V.  and  Sallie  C.  Herring.  Sallie  O. 
Herring  afterwards  married  Frank  Haw- 
kins, Jr.,  and  Alice  V.  married  A.  W.  Lynch. 
Sallie  O.  died,  leaving  her  husband  and  three 
children  surviving  her,  and  Alice  V.  died, 
leaving  her  husband  but  no  children  sur- 
viving. Lizzie  V.  Hawkins  is  still  living, 
and  has  three  living  children,  and  the  bill 
mentions  several  children  of  her  brothers. 
Frank  Hawkins,  Jr.,  filed  the  bill  in  this 
cause,  as  the  guardian  of  his  three  children, 
in  1893,  they  being  minors,  and  children  of 
his  wife,  Sallie  O.  Hawkins,  deceased, 
against  Lizzie  Y.  Hawkins  and  her  three 
children,  A.  W.  Lynch,  and  the  children  of 
the  deceased  brothers  and  sisters  of  their 
mother,  claiming  all  of  lot  70  and  half  of  lot 
73,  and  denied  the  right  of  the  children  of 
the  uncles  and  aunts  to  any  Interest  what- 
ever in  the  property.  The  bill  alleges  that 
Lizzie  Y.  Hawkins  claimed  a  life  interest  in 
lot  73,  and  that  the  children  of  her  brothers 
and  sisters  claimed  an  interest  in  all  the 
property.  The  bill  asked  for  confirmation  of 
complainants'  title,  as  stated,  and  for  can- 
cellation of  the  claims  of  defendants.  Mrs. 
Lizzie  Y.  Hawkins  demurred  to  the  bill, 
averring  that  complainants  were  not  enti- 


tled to  relief,  and  that  they  had  no  interest 
in  lot  73  during  her  life.  The  demurrer  was 
overruled,  and  from  that  decree  she  ap- 
pealed. 

Somerville  ft  McClurg,  for  appellant. 
Sweatman,  Trotter  ft  Knox,  for  appellees. 

COOPER,  C.  J.  The  appeal  calls  for  the 
construction  of  a  deed  executed  by  O.  M. 
Yaiden  and  Elizabeth,  his  wife,  to  his  three 
nieces,  Lizzie  V.  Hawkins,  Alice  V.  Herring, 
and  Sallie  Cowles  Herring.  In  consideration 
of  mutual  love  and  affection,  Mr.  Yaiden  con- 
veyed to  his  nieces  a  certain  lot  in  the  town 
of  Yaiden  by  the  following  terms:  "We  give 
to  them,  our  said  nieces,  Lizzie  Y.  Hawkins, 
Alice  V.  Herring,  and  Sallie  Cowles  Herring, 
said  lot,  as  described,  with  all  appurtenan- 
ces, emoluments,  and  rents  arising  from  the 
same,  during  their  natural  lives,  and  at  their 
death  to  the  descendants  of  their  bodies  In 
fee,  If  any  may  have,  but,  If  they  have  none 
to  survive  them,  then,  in  that  event,  to  the 
heirs  of  their  brothers  and  sisters  In  fee." 
By  statute  it  is  provided  that  "all  convey- 
ances of  lands  made  to  two  or  more  persons 
shall  be  construed  to  create  estates  In  com- 
mon, and  not  in  joint  tenancy,  unless  it  shall 
manifestly  appear  from  the  tenor  of  the  In- 
strument that  It  was  Intended  to  create  an 
estate  In  Joint  tenancy,  with  the  right  to  the 
survivor  or  survivors:  provided  this  provi- 
sion shall  not  apply  to  mortgages  or  convey- 
ances made  in  trust"  Code  1871,  §  2301; 
Code  1892,  §  2441.  The  chancellor  was  of 
opinion  that,  but  for  the  statute,  the  convey- 
ances under  review  would  have  given  a 
Joint  estate  for  their  lives  to  the  nieces  of 
the  grantor,  with  remainder,  at  the  death 
of  the  survivor,  to  the  descendants  of  the 
life  tenants.  In  this  conclusion  we  entirely 
concur.  Hungerford  v.  Anderson,  4  Day, 
868.  We  concur  also  In  the  conclusion  that 
It  does  not  sufficiently  appear  by  the  deed 
that  the  grantor  Intended  to  preserve  the 
right  of  survivorship  to  withdraw  the  con- 
veyance from  the  operation  of  the  statute. 
But  the  chancellor  erred  as  to  the  effect  of 
the  statute  upon  the  conveyance.  It  did  not 
convert  the  estate  for  their  lives  into  an 
estate  for  life  only  of  the  respective  tenants 
In  common.  Bach  of  the  tenants  in  com- 
mon remained,  as  before,  a  tenant  for  their 
lives;  that  is,  for  her  own  life,  if  she  sur- 
vived her  cotenants,  but  for  the  life  of  the 
last  survivor  if  they,  or  either  of  them,  sur- 
vived her.  The  statute  does  not  cut  down 
the  estate  of  the  tenants,  but  destroys  the 
right  of  survivorship.  At  the  death  of  Mrs. 
Sallie  Hawkins  her  estate  then  existing  in 
the  lands  passed  to  her  heirs  at  law,  instead 
of  going  by  survivorship  to  her  cotenants, 
as  it  would  have  done  but  for  the  statute; 
and  so,  when  Mrs.  Lynch  died,  her  life  es- 
tate descended  to  her  heirs  at  law.  When, 
and  not  until,  the  last  life  tenant  shall  die, 
the  ulterior  limitation  will  take  effect.  Un- 
til that  event,  the  representatives  of  the  life 
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tenants  hold  their  respective  estates  by  de- 
scent   Reversed  and  remanded. 

WHITFIELD.  J.  (dissenting).  This  Is  not 
the  case  of  a  deed,  from  the  express  terms 
of  which — the  express  words  used  in  It— the 
Intention  of  the  grantor  can  be  clearly  seen. 
If  it  were,  of  course,  there  would  be  nothing 
to  do  save  to  declare  and  effectuate  that 
plainly  expressed  intent.  It  is  a  marvel  of 
obscurity.  There  are  at  least  three  views 
which  may  be  taken  of  it,  for  all  of  which 
support  more  or  less  strong  can  be  found. 
The  first  Is  to  hold  that  the  deed  created  a 
Joint  estate  in  the  three  daughters  for  the 
life  of  the  longest  liver  of  them,  the  said 
longest  liver  to  take  by  survivorship  the 
whole  estate  in  lot  73  for  her  life;  the  period 
of  ulterior  limitation,  on  the  accrual  of 
which  the  remainder  over  is  to  take  effect, 
being  the  death  of  said  longest  liver,  the  In- 
tention to  create  such  Joint  tenancy  being 
plainly  declared,  and  that  statute,  therefore, 
not  converting  it  into  an  estate  in  common. 
If  this  construction  be  adopted,  Mrs.  Sallie 
Hawkins'  interest  in  the  life  estate  In  lot  73, 
as  also  Mrs.  Lynch's  interest  In  the  same, 
went  by  survivorship  to  Mrs.  Lizzie  Haw- 
kins; and  the  children  of  Mrs.  Sallie  Haw- 
kins, the  "descendants,"  In  the  language  of 
the  deed,  have  no  interest  therein,  but  only 
an  interest  In  the  remainder  in  fee  in  lot  73, 
and  that  only  upon  the  contingency  that 
they  survive  Mrs.  Lizzie  Hawkins,  who  may 
live  many  years,  and  are  living  at  her  death, 
and,  if 'then  living,  they  are  to  take  per 
capita,  and  not  per  stirpes,  on  this  construc- 
tion. If  Mrs.  Lizzie  Hawkins  should  die, 
leaving  six  children,  and  only  one  of  Mrs. 
Sallie  Hawkins'  children  should  be  living, 
that  child  would  get  one-seventh,  and  the 
six  children  of  Mrs.  Lizzie  Hawkins  six-sev- 
enths, of  an  estate  in  which  their  mothers 
each  had  one-third.  The  grantor  never  In- 
tended such  a  result  Another  view  Is  to 
hold  that  the  deed  creates  what  would  be  at 
common  law  such  Joint  estate  for  the  life  of 
the  longest  liver  of  the  three  sisters,  as  first 
above  set  forth,  but  that  the  Intention  to  do 
so  Is  not  so  plainly  declared  as  to  bring  the 
deed  within  the  exception  in  our  statute,  and 
hence  that  statute  converts  It  Into  an  estate 
In  common  in  said  daughters  in  lot  73,  for 
the  life  of  the  longest  liver  of  them;  the 
period  of  ulterior  limitation  being,  as  before, 
the  death  of  the  said  longest  liver.  On  this 
construction  the  interest  in  the  life  estate  in 
lot  73  of  Mrs.  Lynch  went  on  her  death  to 
her  husband,  and,  on  the  death  of  Mrs.  Liz- 
zie Hawkins,  only  those  descendants  of  Mrs. 
Sallie  Hawkins  who  may  be  then  living  can 
take,  and  must  take,  consequently,  per  cap- 
ita. If  anything  can  be  plainly  deduced 
from  the  deed  taken  as  a  whole,  and  not 
looked  at  piecemeal,  It  Is  that  the  grantor 
must  certainly  never  have  Intended  that  the 
husband  of  one  of  the  sisters,  who  should 
die  childless,  should  take  any  Interest  hi  the 


life  estate,  while  sisters  or  descendai 
vived.  The  third  view  Is  that  the  di 
ates  the  several  estates  in  commox 
the  operation  of  the  statute,  giving 
daughter  one  undivided  third  intei 
the  life  of  each,  respectively,  remai 
fee  upon  the  death  of  each,  respect! 
her  "descendants";  the  descenda 
course,  taking  per  stirpes.  On  this  a 
tion  the  life  estates  in  lot  73  expire  v 
lives  of  the  daughters,  respectively, 
scendants  have  no  Interest  in  any  life 
The  whole  life  estate  in  lot  73  does  i 
vlve  to  Mrs.  Lizzie  Hawkins,  nor  pa 
(Mrs.  Lynch's  third)  go  to  her  husbai 
if  she  should  die  before  Mrs.  Llzzi 
kins,  to  his  heirs  or  devisees.  The  < 
of  Mrs.  Sallie  Hawkins  on  her  dea 
their  one-third  interest  In  remainder 
fee,  not,  however,  by  descent,  as  he 
but  per  forma  m  doni,  under  the  limit 
the  deed;  and  so,  on  Mrs.  Lynch's 
one-third  interest  In  the  remainder  li 
lot  73  went,  under  the  limitation  in  tl 
one-half  to  the  children  of  Mrs.  Sail! 
kins,  and  one-half  to  the  children  < 
Lizzie  Hawkins.  This  half  one-slxt 
to  the  children  of  Mrs.  Lizzie  Hawki 
the  third  Interest  In  the  remalndet 
78,  limited  upon  the  death  of  Mrs 
Hawkins  herself,  upon  and  at  her 
then,  and  not  before— to  the  then  1ft 
scendants  of  Mrs.  Lizzie  Hawkins, 
perfectly  competent  for  the  grantor  1 
to  provide  that  a  third  interest  in  ret 
in  the  fee  in  lot  73,  upon  the  death 
daughters  without  issue,  should  vest 
descendants  of  the  other  daughters  11 
their  deaths,  respectively.  The  deec 
as  a  whole,  may  fairly  be  said  to 
vide,  and  the  Intention  of  the  gran 
duclble  from  it  to  have  been  that, 
the  one-sixth  Interest  in  the  remal 
fee  in  lot  73  limited  over  upon  the  6 
Mrs.  Lynch  without  issue,  as  well 
one-third  interest  in  remainder  in  fee 
over  upon  the  death  of  Mrs.  Lizzie  H 
herself,  rests  In  her  descendants,  si 
her,  upon  her  death.  This  removes 
Jectlon  otherwise  existing  to  this  c< 
tion,  that  said  one-sixth  interest  wo 
rest  on  Mrs.  Lynch's  death  in  the  chil 
Mrs.  Lizzie  Hawkins  living  at  that 
the  exclusion  of  after-born  children, 
possibly  be  objected  that  on  the  a 
tion,  If  one  of  the  daughters  of  Mrs 
Hawkins  should  marry  In  the  llfei 
Mrs.  Lizzie  Hawkins,  and  then  die 
lifetime,  such  daughter's  Interest  in 
malnder  in  fee  would  go  to  her  h 
while  one  of  the  daughters  and  her  < 
survived.  The  objection  Is  more  l 
than  real.  It  Is  not  at  all  probata 
such  contingency  would  arise.  But 
vlous  answer,  if  it  did,  is  that  the 
here  in  this  deed,  as  nearly  all  gran 
concerned  himself  merely  with  seeii 
the  remainder  safely  reached  and  v< 
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ee  in  the  descendants  of  the  then  sisters 
ving  at  their  respective  deaths,  not  at- 
smptlng  to  control  the  destination  of  the 
roperty  beyond  that  Manifestly  the  three 
Isters  and  their  descendants  were  the  on- 
sets of  his  bounty.  Clearly  he  did  Intend 
aai  no  remainder  in  fee  should  go  over  to 
ay  one  beyond  them,  unless  "none"  of  the 
escendants  survived  the  daughters.  This  is 
tie  general  scheme  propounded  by  the  deed, 
nd  this  general  scheme  may  be  worked  out 
f  the  very  words  used  in  the  deed,  if  taken 
s  a  whole,  and  one  clause  be  construed 
'ith  reference  to  the  others.  We  cannot 
K>k  outside  the  express  terms  of  the  deed 
>r  the  grantor's  Intent.   No  more  can  we, 

I  any  Just  view,  look  to  one  clause  or  two 
r  more  clauses  only.  The  former  cannot  be 
one,  for  it  adds  to  the  deed.  The  latter 
innot  be  done,  for  It  subtracts  from  the 
eed.  The  intent  of  the  grantor— that  thing 
•hich  so  vitalizes  the  deed  in  every  part— Is 
>  be  read,  not  in  the  light  furnished  by  the 
ainlng  of  each  clause  in  the  deed  separate- 
r,  but  to  the  collected  light  focalized  from 

II  the  clauses.  Entertaining  these  views,  I 
cracur  in  the  result  reached  by  the  learned 
hancellor.  I  regret  my  Inability  to  concur 
rith  my  brethren  In  the  view  taken  by 
hem,  but  this  regret  Is  softened  by  the  re- 
ectlon  that,  if  In  error,  my  views  can  work 

0  Injustice,  since  the  opinion  of  the  court 

1  the  law  of  the  case. 


JOOK  et  aL  v.  MERCHANTS*  NAT.  BANK 

OP  VICKSBURO. 
Supreme  Court  of  Mississippi.   March  25,  1895.) 
Certificate  or  Protest— Parol  Evidence. 

Where  a  certificate  of  protest  recited  that 
be  notary;  "at  the  usual  place  of  business"  of 
be  corporation  acceptor,  "presented  the  bill  for 
ayment,  which  it  did  not  pay,"  the  notary  may 
estify  to  whom  he  presented  the  bilL  Witkow- 
ki  v.  Maxwell,  10  South.  453,  68  Miss.  05,  fol- 
>wed. 

Appeal  from  circuit  court,  Warren  county; 
ohn  D.  Gllland,  Judge. 

Action  by  Merchants'  National  Bank  of 
'icksburg  against  W.  D.  Cook  and  others  on 
.  bill  of  exchange.  Plaintiff  had  Judgment, 
nd  defendants  appeal.  Affirmed. 

W.  D.  Cock  drew  a  draft  on  John  P.  Halpln 
c  Co.,  a  corporation,  payable  to  his  own  order, 
rhlch  was  accepted  by  the  John  F.  Halpln 
!ompany.  Cook  then  Indorsed  it  in  blank,  and 
lelivered  it  to  S.K.  Mayers,  who  Indorsed  it  to 
•lank,  and  sold  it  to  appellee.  It  was  not  paid 
it  maturity,  and  it  was  placed  to  the  hands 
f  a  notary  public  to  be  protested.  The  notary 
•resented  It  to  the  John  P.  Halpln  Company 
or  payment,  which  was  refused.  He  prompt- 
s' notified  Cook  and  Mayers,  and  protested 
he  draft  In  making  his  certificate  of  pro- 
est  he  failed  to  state  to  whom  the  draft  was 
>resented  for  payment,  stating  that,  at  the 
-equest  of  the  Merchants*  National  Bank,  he, 
'on  the  23d  day  of  January,  1892,'  at  the  usual 
V.18so.no.l7— 31 


place  of  business  of  John  P.  Halpln  Com- 
pany, presented  the  bill,  of  which  the  annex* 
ed  is  a  copy,  for  payment,  which  it  did  not 
pay."  Appellees  brought  this  suit  against 
appellants,  the  John  P.  Halpln  Company  and 
W.  D.  Cook,  on  this  bill  of  exchange.  On 
the  trial  defendants  objected  to  introduction 
of  this  notarial  certificate  for  that  reason. 
The  court  overruled  the  objection,  and  al- 
lowed the  notary  to  testify  orally  that  he 
presented  the  paper  to  John  P.  Halpln,  secre- 
tary and  manager  of  the  John  P.  Halpln 
Company,  over  defendants'  objection.  There 
was  a  peremptory  instruction  to  find  for 
plaintiff,  and  from  a  verdict  and  Judgment 
accordingly  defendants  appealed,  and  assign- 
ed for  error  the  admission  of  the  certificate 
and  the  oral  evidence  explaining  it 

J.  N.  Bush,  for  appellants.  Booth  &  Ander- 
son, for  appellee. 

WHITFIELD,  J.  The  ease  of  Wltkowski 
v.  Maxwell,  89  Miss.  65,  10  South.  453,  Is 
decisive  of  the  propriety  of  the  action  of  the 
court  below  in  admitting  the  parol  testimony. 
See,  also,  2  Daniel,  Neg.  Inst,  f  969;  Tate  v. 
Sullivan,  96  Am.  Dec.  606,  note.  Affirmed. 


ROBERTS  v.  STATE. 

(Supreme  Court  of  Mississippi.    May  13,  1895.) 

Criminal  Law— Former  Jeopardy— What  Con- 
stitutes. 

Const.  |  22,  provides  that  no  person's  life 
or  liberty  shall  be  twi^e  placed  In  jeopardy  for 
the  same  offense,  but  "there  must  be  an  actual 
acquittal  or  conviction  on  the  merit*  to  bar  an- 
other prosecution."  Held  that,  where  a  juror  in 
a  criminal  case  discovers,  soon  after  the  taking 
of  evidence  Is  commenced,'  that  he  was  on  the 
grand  jury  which  found  <  the  indictment,  and  is 
discharged,  and  another  juror  substituted,  de- 
fendant has  not  been  in  jeopardy  so  as  to  bar  his 
further  prosecution. 

Appeal  from  circuit  court,  Lincoln  county; 
J.  B.  Chrisman,  Judge. 

Sam  Roberts  was  convicted  of  murder,  and 
appeals.  Affirmed. 

After  the  examination  in  chief  of  one  wit- 
ness for  the  state  had  been  concluded  by 
the  district  attorney,  and  while  counsel  for 
defendant  was  cross-examining  the  witness, 
a  juror  stated  to  the  court  that  it  had  just 
occurred  to  him  that  he  was  on  the  grand 
jury  that  returned  the  Indictment.  The  dis- 
trict attorney  moved  to  discharge  the  Juror. 
The  court  said  to  counsel  for  defendant  that 
If  they  objected  he  would  not  Interfere  with 
the  juror,  to  which  counsel  replied  that 
they  would  say  nothing.  The  court  then  dis- 
charged the  Juror,  and  substituted  another. 
Defendant  then  moved  the  court  to  dis- 
charge him  from  further  custody  on  the 
ground  of  former  Jeopardy.  The  court  over- 
ruled the  motion,  and  proceeded  with  the 
trial. 

Cassedy  &  Cassedy  and  A.  G.  McNair,  for 
appellant  Frank  Johnston,  Atty.  Gen.,  for 
the  State. 
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WHITFIELD,  J.  This  appeal  is  disposed 
of  by  section  22  of  the  constitution,  which 
provides:  "No  person's  life  or  liberty  shall 
be  twice  placed  in  Jeopardy  for  the  same 
offense,  but  there  must  be  an  actual  acquit- 
tal or  conviction  on  the  merits  to  bar  anoth- 
er prosecution."  The  last  clause  of  this  sec- 
tion changes,  fundamentally,  the  old  rule, 
and  wisely  puts  an  end  to  the  unmerltorious 
escape  of  persons  charged  with  crime,  who 
had  been  only  technically,  not  really,  once 
tried.  It  was  put  into  the  constitution  in 
the  interest  of  the  due  and  proper  adminis- 
tration of  the  criminal  law,  is  too  plain  for 
construction,  means  exactly  what  it  says, 
and  under  it  the  action  of  the  court  below 
was  correct,  and  the  Judgment  is  affirmed. 


ADAMS,  State  Revenue  Agent,  v.  BRENNAN, 

Sheriff,  et  aL 
(Supreme  Court  of  Mississippi.    April  15,  1806.) 

Taxation  —  Discovert  or  Psopshtt  hot  Taxbd 
— Sbbvicb  of  Notice. 
Since,  in  contemplation  of  law,  the  as- 
sessment rolls  are  in  the  hands  of  the  assessor 
from  the  1st  day  of  February  to  the  first  Mon- 
day in  June  (Laws  1894,  p.  30;  Code  1892,  c. 
116),  a  notice  by  the  state  revenue  agent  of  the 
discovery  of  property  which  has  escaped  taxation, 
served  in  Mar,  should  be  served  on  the  assessor; 
and  service  or  such  notice  in  May  on  the  collector 
is  ineffectual  to  render  him  liable  for  failure  to 
collect  the  taxes  on  such  property. 

Appeal  from  chancery  court,  Warren  coun- 
ty; Claude  Pintard,  Chancellor. 

Bill  by  Wirt  Adams,  state  revenue  agent, 
against  J.  M.  A.  Brennan,  sheriff  and  tax  col- 
lector of  Warren  county,  and  the  sureties  on 
his  bond,  to  collect  a  certain  sum  for  taxes 
alleged  to  be  due  by  the  Vicksburg  Bank  and 
the  Mississippi  Home  Insurance  Company  for 
certain  years  on  their  capital  stock,  which  was 
alleged  to  have  escaped  taxation.  From  a 
Judgment  sustaining  a  demurrer  to  and  dis- 
missing the  bill,  complainant  appeals.  Af- 
firmed. 

The  bill  alleged  that  the  Vicksburg  Bank  and 
the  Mississippi  Home  Insurance  Company 
have  had  continuously,  since  1885.  capital 
stock  paid  in,  subject  to  taxation,  and  which 
had  escaped  taxation,  for  state  and  county 
taxes  duly  levied  according  to  law.  by  reason 

of  not  being  assessed;  that  on  the  day 

of  May,  1894,  and  after  the  fiscal  year  for  the 
payment  of  such  taxes  had  expired,  and  In 
which  said  taxes  became  due,  complainant,  in 
writing,  notified  said  Brennan,  tax  collector, 
of  this  fact,  and  that  by  virtue  of  an  act  of 
the  legislature  of  the  state  of  Mississippi  ap- 
proved February  7,  1894,  he  was  then  noti- 
fied and  required  to,  within  10  days  there- 
after, make  the  proper  assessment,  by  way  of 
additional  assessment  on  the  roll  or  tax  list 
in  his  hauds.  and  to  give  10  days*  notice  to  the 
said  bank  and  insurance  company,  and  to  the 
board  of  supervisors  of  said  county;  that  snld 
Brennan  did  make  an  additional  assessment, 
which  is  set  out  in  the  bill.    The  bill  avers 


that  the  failure  of  said  Brennan  to  make  the 
additional  assessment  according  to  law,  and  to 
report  the  same  to  the  then  next  meeting  of 
the  board  of  supervisors,  constituted  a  breach 
of  the  condition  of  his  official  bond,  in  this: 
that  the  said  Brennan  did  not  assess  any  prop- 
erty against  said  bank  and  insurance  company 
by  said  assessment,  and  the  same  was  and  is 
legally  inoperative,  for  the  failure  to  specify 
the  character  of  property  assessed,  and  that  he 
did  not  report  said  assessment  to  the  board 
of  supervisors,  whereby  said  Brennan  and  the 
sureties  on  his  official  bond  became  liable  to 
complainant  in  the  amount  sued  for. 

Calhoon  &  Green,  for  appellant  Miller, 
Smith  &  Hirsh  and  Dabney  &  McCabe,  for 
appellees. 

WHITFIELD,  J.  The  notice  hi  this  case 
was  given  by  the  appellant  to  the  appellee 
the  tax  collector  in  May,  1894.  A  careful  ex- 
amination and  comparison  of  the  act  of  1894 
(Laws  1894,  p.  30)  and  of  the  provisions  of 
chapter  116,  Code  1892,  make  it  clear  that 
from  the  1st  day  of  February  to  the  1st  Mon- 
day in  June  the  assessment  rolls  are,  in  con- 
templation of  law,  "In  the  hands  of  the  as- 
sessor." The  words  "assessment  rolls,"  in  this 
connection,  mean  the  rolls  as  they  are  in  the 
assessor's  hands,— while  he  is  assessing.— not 
the  rolls  as  completed  and  as  shown  by  the 
board  of  supervisors.  Such  is  their  evident 
meaning,  as  shown  by  section  3751  and  the 
whole  context  The  construction  which  would 
make  the  words  mean  "assessment  rolls"  tech- 
nically completed  and  approved,  within  the 
meaning  of  the  provisions  of  the  law  we  are 
considering,  is  too  strained,  and  results  In  con- 
fusion. As  the  "assessment  rolls"  thus  de- 
fined In  this  connection  were  'in  the  hands  of 
the  assessor"  In  May,  1894,  when  the  appel- 
lant "discovered  the  property  which  had  es- 
caped taxation,"  the  notice  should  have  been 
to  the  assessor.  Wherefore  the  decree  Is  af- 
firmed. 


STATE  v.  SMITH. 

(Supreme  Court  of  Mississippi.    Feb.  11,  1895.) 

Criminal  Law—  Admissibility  or  Coxrsssios. 

W..  lo  officer  of  a  company  whose  store 
had  been  burned,  employed  B.  to  discover  the  in- 
cendiary. Defendant  being  accused  of  the  crime 
in  W.'s  office,  in  the  presence  of  B.,  protested  bis 
innocence,  bnt  before  leaving  asked  W.  what  he 
would  do  with  him  if  he  would  confess,  to  which 
W.  replied,  "You  will  have  to  go  to  the  peniten- 
tiary, •  •  •  but  there  ought  to  be  a  differ- 
ence as  to  whether  you  will  go  there  for  a  long 
time  or  a  short  time."  and  told  him  that  if  the 
sentence  was  severe  he  would  do  all  in  his  power 
to  have  it  reduced.  The  next  day  defendant, 
who  was  ill  in  bed.  sent  for  B.,  and  the  latter, 
seating  himself  beside  the  bed,  conversed  with 
defendant  in  a  low  tone  of  voice,  after  which 
B.  wrote  at  defendant's  dictation  a  confession 
that  he  had  fired  the  building.  Before  this  was 
signed  it  was  read  to  W.,  who  was  present,  and 
who  cautioned  defendant  not  to  sign  it  unless  it 
was  the  truth,  to  which  defendant  replied,  "I 
sign  it  because  it  is  true."    A  day  later  defend- 
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ant  made  affidavit  to  the  confession  before  a  mag- 
istrate, and  twice  afterwards  stated  to  W.  all 
the  details  of  the  burning,  and  his  motive  for  do- 
ing it.  Held,  that  *uch  confession  was  properly 
rejected. 

Appeal  from  circuit  court,  Clarke  county;  S. 
H.  Terra  1,  Judge. 

J.  F.  Smith  was  indicted  for  arson  and  ac- 
quitted, and  the  state  appeals.  Affirmed. 

The  corpus  delicti  was  clearly  proved.  After 
Introducing  some  circumstantial  evidence,  the 
state  offered  the  written  confession  of  the  de- 
fendant, which  was  excluded,  and  from  the 
court's  ruling  on  that  point  the  state  appealed. 
The  facts  relating  to  the  confession  are  that  T. 
8.  Wainwright  who  was  the  superintendent  of 
the  Stonewall  Manufacturing  Company,  em- 
ployed one  Brown  to  discover  who  had  set  fire 
to  a  storehouse  belonging  to  the  manufactur- 
ing company.  Brown,  Wainwright,  and  Smith 
met  in  Wainwright's  office.  Smith  was  con- 
fronted with  the  evidence  of  his  guilt,  and  was 
accused  of  burning  the  store.  He  protested 
that  he  was  Innocent,  but  before  leaving  said 
be  would  give  them  satisfaction  the  next  morn- 
ing-. He  asked  Wainwright  what  he  would  do 
with  him  If  he  would  confess.  Wainwright 
said,  "You  will  have  to  go  to  the  penitentiary, 
and  wear  stripes,  but  there  ought  to  be  a  differ- 
ence as  to  whether  you  will  go  there  for  a  long 
time  or  a  short  time."  And  he  told  Smith  that 
if  the  sentence  was  severe  he  would  do  all  in 
his  power  to  have  It  reduced.  They  then  part- 
ed to  meet  at  Wainwright's  house  the  next 
morning.  That  morning  Smith  sent  word  that 
he  was  too  sick  to  meet  them.  Wainwright 
then  went  to  Smith's  house,  and  found  him  In 
bed.  Smith  told  him  he  was  too  sick  to  talk. 
Wainwright  then  left,  saying  he  would  return 
that  evening.  Smith  asked  him  to  bring  Brown 
with  him.  When  Wainwright  and  Brown  got 
back.  Brown  took  a  seat  on  the  side  of  Smith's 
bed,  and  had  a  conversation  with  him  in  a 
low  tone  of  voice.  After  this  Brown  wrote  at 
Smith's  dictation  a  confession  that  he  had  set 
the  store  on  fire.  Before  the  confession  was 
signed  by  Smith  it  was  read  to  Wainwright, 
who  cautioned  him  not  to  sign  it  unless  It  was 
the  absolute  truth,  to  which  Smith  replied,  "I 
sign  it  because  It  Is  true."  Smith  was  then 
asked  if  he  would  swear  to  It,  and  replied  that 
he  would.  The  next  day  a  copy  was  made, 
and  a  magistrate  sent  to  Smith  with  it,  and  he 
made  affidavit  to  it.  Wainwright  went  again 
to  Smith,  and  he  stated  all  the  details  of  the 
burning,  and  explained  his  motive  in  doing  it 
On  the  next  day  Smith  again  stated,  In  the  pres- 
ence of  his  wife  and  Wainwright,  that  he  did  It 

Frank  Johnston,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  J.  In  Jones'  Case,  68  Miss. 
349,  Williams  told  the  prisoner,  both  when 
Mr.  Watson  was  with  him  and  when  he  went 
afterwards  alone,  that  he  need  "expect  no  fa- 
vors of  him";  he  would  "make  no  promise." 
In  Font's  Case,  8  Ohio  St.  98,  Bain,  who  had 
the  custody  of  the  defendant  the  night  preced- 
ing the  day  on  which  he  confessed  to  Amos 


Scott,  merely  told  the  defendant  that  if  he  was 
guilty  a  confession  could  place  him  In  no  worse 
condition.  "The  motive  of  hope"  here  was 
"applied  by  a  third  person,"  Wainwright  1 
Oreenl.  Bv.  §  220.  The  party  did  not  "make 
his  own  calculations  of  the  advantages  to  be 
derived  from  confessing,  and  thereupon  con- 
fess," to  use  Mr.  Greenleaf  s  language.  Con- 
fessions made  to  a  private  person  may  have 
the  "effect  to  induce  a  false  confession,  owing 
to  the  position  of  the  person  holding  out  the 
Inducements,  or  the  weakness  of  the  prisoner." 
68  Miss.  864.  The  facts  here  are  much  strong- 
er against  the  admissibility  of  the  confession 
than  in  the  case  supra.  The  most  that  can  be 
said  Is  that  the  confession  was  of  doubtful  ad- 
missibility, and  hence  it  was  properly  reject- 
ed. Affirmed. 


SMITH  &  VAILB  CO.  v.  BUBNS. 
(Supreme  Court  of  Mississippi.  March  25, 1896.) 
Vbndor'b  Lien— Purchasers  Pendente  Lite. 

1.  In  a  proceeding  to  enforce  a  vendor's  lien 
on  machinery,  a  demurrer  was  sustained  to  the 
petition,  and  the  suit  dismissed.  Before  dismis- 
sal the  property  was  advertised  for  sale  under 
trust  deeds  executed  by  the  vendee,  and  after 
dismissal  the  sale  took  place.  Subsequently  an 
appeal  was  taken,  on  which  the  Judgment  was 
reversed  and  the  lien  upheld.    Held  that  the 

Jiurcbase  being  pendente  lite,  the  reversal  of  the 
augment  divested  the  purchaser's  title. 

2.  Since  plaiutiff  s  lien  was  derived  from 
statute,  and  not  from  the  judgment,  it  took  effect 
under  Code  1892,  c.  77,  I  2688,  as  against  subse- 
quent bona  fide  purchasers  or  incumbrancers,  from 
the  time  of  commencing  suit  to  enforce  the  lien. 

Appeal  from  circuit  court,  Warren  county; 
John  D.  Gilland,  Judge. 

Action  by .  the  Smith  &  Vaile  Company 
against  the  Vlcksburg  Cotton-Oil  Mill  Com- 
pany to  fix  a  lien  on  certain  machinery  for 
the  purchase  money.  A  demurrer  to  the  pe- 
tition being  sustained,  an  appeal  was  taken, 
and  the  judgment  reversed.  16  South.  242. 
On  filing  the  mandate  in  the  court  below, 
Edward  Burns  filed  a  petition  in  the  cause, 
alleging  that,  as  trustee  of  the  American  Ex- 
change National  Bank,  he  had  purchased  the 
machinery  In  question  after  the  judgment 
in  the  lower  court  He  was  admitted  to 
defend,  and,  from  an  order  overruling  a  de- 
murrer to  his  petition,  plaintiffs  appeal.  Re- 
versed. 

Appellants  filed  a  petition  in  the  circuit 
court  of  Warren  county,  at  the  October,  1893, 
term  of  that  court,  against  the  Vlcksburg 
Cotton-Oil  Mill  Company,  by  which  they 
sought  to  fix  a  lien  for  the  purchase  money 
on  certain  machinery  which  had  been  sold 
by  them  to  the  said  Vlcksburg  Cotton-Oil 
Mill  Company.  A  demurrer  was  sustained 
to  this  petition,  from  which  an  appeal  was 
afterwards  taken  to  the  supreme  court, 
where  the  judgment  was  reversed,  and  the 
cause  remanded.  16  South.  242.  On  filing 
the  mandate  in  the  court  below,  one  Edward 
Burns  (appellee  herein)  was  admitted  to  de- 
fend, and  he  filed  a  petition  and  answer,  in 
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which  be  sets  up  the  following  facts:  That, 
before  the  sale  and  delivery  of  the  machin- 
ery on  which  appellants  sought  to  fix  a 
lien,  the  defendant  executed  two  deeds  of 
trust  on  all  its  real  and  personal  property; 
that  this  suit  was  instituted  by  appellants 
against  the  defendant  alone  at  the  October, 
1888,  term  of  the  court,  and  at  that  time  B. 
S.  Butts  and  M.  Dabney,  as  subtrustees,  in- 
terpleaded, and  were  made  parties  to  the 
suit;  that  at  that  time  the  said  trustees  had 
advertised  the  sale,  and  notice  was  then  be- 
ing published,  of  all  said  property,  including 
that  described  in  plaintiffs'  petition,  the  sale 
to  be  made  under  the  deeds  of  trust,  and  the 
day  fixed  for  the  sale  of  all  said  property 
on  the  10th  of  November,  1893;  that,  on  the 
hearing  of  the  demurrer  interposed  by  said 
trustees,  it  was  sustained,  and  a  judgment 
final  rendered,  on  the  28th  day  of  October, 
1893,  In  said  cause,  in  which  it  was  adjudg- 
ed that  plaintiffs  were  without  any  Hen; 
that  the  sale  of  the  property  was  then  adver- 
tised and  made,  and  said  property,  includ- 
ing the  machinery  In  question,  was  sold  by 
the  trustees  on  the  10th  day  of  November, 
1893;  that,  when  defendant  bought  said  ma- 
chinery, it  was  at  once  put  on  the  land,  and 
attached  thereto,  and  became  part  of  it,  and 
covered  by  said  deeds  of  trust;  that,  at 
said  sale,  petitioner  purchased,  as  trustee 
for  the  American  Exchange  National  Bank, 
all  the  property,  including  said  machinery, 
and  received  from  the  trustees  a  deed  con- 
veying all  said  property;  that  up  to  the  time 
of  said  sale  there  had  been  no  appeal  tak- 
en from  the  judgment  of  said  court  by 
plaintiffs,  and  there  was  no  notice  given 
at  the  sale  of  any  purpose. on  the  part 
of  plaintiffs  to  take  an  appeal,  and  that 
petitioner  and  those  for  whom  he  purchas- 
ed were  without  notice  of  any  purpose  on 
the  part  of  plaintiffs  to  appeal;  that  sub- 
sequently, long  after  petitioner  had  taken 
possession  of  said  property,  an  appeal  was 
taken  by  plaintiffs  to  the  supreme  court,  and 
the  said  judgment  was  reversed,  and  the 
cause  remanded,  that  court  holding  that 
plaintiffs  had  a  lien  on  said  machinery,  but 
to  this  appeal  petitioner  was  not  a  party. 
The  petition  claims  that  by  reason  of  the 
fact  that  no  appeal  was  taken  at  the  time 
of  the  purchase,  and  that,  when  he  purchas- 
ed, the  judgment  on  demurrer  In  favor  of 
the  trustees  was  in  full  force,  and  that  he 
was  then  without  notice  of  any  intention  to 
appeal,  he  acquired  a  perfect  title  to  the 
property,  and  claims  that  plaintiffs  are  es- 
topped to  further  prosecute  this  suit.  He 
asked  to  be  made  a  party  to  the  suit,  and 
that  his  petition  be  treated  as  his  answer 
to  appellants'  petition.  The  court  admitted 
him  to  defend,  whereupon  plaintiffs  filed  a 
general  demurrer  to  the  petition.  The  court 
overruled  the  demurrer.  Plaintiffs  declined 
to  plead  further.  Their  petition  was  dis- 
missed, and  they  appealed. 


A.  M.  Lea,  for  appellants.  Dabney 
Cabe,  for  appellee. 

WHITFIELD,  J.  The  lien  of  app< 
is  derived  from  the  statute  (Code 
not  from  the  judgment  of  the  court,  a 
the  terms  of  the  statute,  "takes  effe< 
against  even  "purchasers  or  incumbr 
for  a  valuable  consideration  without 
thereof,  from  the  time  of  commencio 
to  enforce  the  lien."  This  suit  to  e 
the  Hen  was  commenced  before  api 
purchase.  The  judgment  of  the  col 
low  Is  erroneous  on  the  further  groan 
the  appellee  is  a  purchaser  pendent 
Appellants  having  instituted  their  t 
demurrer  was  interposed  by  the  orlgii 
fendnnt,  the  Vlcksburg  Cotton-Oil  MUI  ( 
ny,  which  was  sustained,  and  the  suit  d 
ed.  Before  the  dismissal  of  the  su 
property  against  which  the  Hen  was  i 
ed  was  advertised  for  sale  under  tw< 
deeds  executed  by  the  said  defendant 
er  the  dismissal  of  the  suit,  and  befc 
peal  to  this  court,  the  sale  under  the 
deeds  occurred,  at  which  the  parties 
sented  by  the  present  appellee  bought 
sequent  to  the  said  sale,  an  appeal  woi 
ecuted  to  the  next  term  of  this  coui 
lowing  the  term  of  the  court  below,  at 
the  suit  was  dismissed;  and  this  coi 
that  term  (the  October  term,  1894),  re 
the  judgment,  upholding  the  Hen.  16 
242.  The  appellee  claims  that  he  Is 
protected  in  his  purchase  under  the; 
cuinstances,  and  that  he  was  a  boa 
purchaser  of  the  property  before  the  i 
was  taken,  and  that  his  title  cannot 
fected  by  the  subsequent  reversal. 

The  appellants  are  not  purchasers  a 
cial  sale,  and  not  within  the  rule  of 
once  Co.  v.  Helm,  13  Smedes  &  M.  182 
think  it  manifest  that  appeUants  ar 
chasers  pendente  lite,  and  acquired  > 
divested  by  the  subsequent  reversal 
well  said  by  the  supreme  court  of  Ii 
(Dunnington  v.  Elston,  101  Ind.  375),  t 
posite  rule  "would  practically  destrc 
right  of  appeal  In  cases  where  the  t: 
land  Is  involved,  by  putting  it  withi 
power  of  the  prevailing  party  below  t 
der  an  appeal  unavailing  by  the  trans 
the  title."  Learned  counsel  for  app« 
have  collated  the  authorities  with  grea 
We  content  ourselves  with  referring  s; 
ly  to  Harle  v.  Langdon's  Heirs,  60  Te 
and  Clarey  v.  Marshall's  Heirs,  4  Dai 
In  which  latter  case  nearly  10  years 
vened  between  the  making  of  the  de< 
der  the  decree  and  the  correction  of  t 
cree  on  biU  of  review.  The  reason] 
these  cases  is  conclusive.  In  the  latt 
court  say:  "Nor  do  his  vendees  sta 
the  attitude  of  purchasers  under  a  jud 
or  a  decree.    They  voluntarily  bou* 


i  Chapter  77,  f  2C98.) 
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him  that  to  which  he  had  an  ostensible  Judi- 
cial right;  but  they  had  bought  It,  not  under 
the  authority  or  at  the  Instance  of  a  court 
or  any  officer  of  the  law,  and  certainly  took 
it— as  his  title— on  his  responsibility,  and 
subject  to  all  the  contingencies  to  which  the 
title  of  a  vendor  is  ever  liable.  They  bought 
from  him,  and  could  not  have  acquired  there- 
by a  better  or  any  other  right  than  he  had. 
His  right  was  liable  to  defeasance.  This 
they  must  have  known,  or  must  be  presumed 
to  have  understood.  His  title  had  been  de- 
feated, and  therefore  theirs,  which  was  only 
derivative,  and  dependent  entirely  on  his, 
must  also  have  failed  at  the  same  Instant 
After  his  right  had  been  transferred  to  them, 
they  stood  precisely  as  he  would  have  stood 
had  he  never  conveyed  his  Interest  to  them. 
And,  of  course,  when  the  decree  which  was 
the  only  foundation  of  his  and  their  title  was 
annulled,  no  title  remained  in  them.  The 
superstructure  fell  with  the  destruction  of 
Its  foundation."  In  Cheever  v.  Minton,  21 
Pac.  710,  cited  by  counsel  for  appellee,  the 
court  expressly  states  that  In  that  state 
(Colorado)  "the  writ  of  error  [which  was  the 
mode  of  appeal  In  that  case]  constituted  a 
new  and  Independent  suit"  Without  how- 
ever, touching  upon  any  alleged  distinction 
(between  appeal  and  writ  of  error)  within 
the  operation  of  the  principle  under  discus- 
sion, we  are  clear  that  under  our  system  the 
reversal  on  appeal  annulled  appellee's  de- 
feasible title.  The  Judgment  is  reversed; 
the  demurrer  of  appellants  to  appellee's  peti- 
tion is  sustained;  the  petition  dismissed; 
and  the  cause  remanded,  with  directions  to 
the  court  below  to  award  the  venditioni  ex- 
ponas as  prayed. 


HAZLEHURST  LUMBER  CO.  v.  J.  A.  FAY 
&  EAGAN  CO.  et  al. 

(Supreme  Court  of  Mississippi.   March  18, 1895.) 

8*bS— Vesting  o»  Title—  Fixtdkbs— Lieh. 

1.  Where  one  of  the  terms  of  sale  of  ma- 
chinery required  that  the  notes  for  the  price  be 
indorsed  by  a  certain  person,  but  there  was  tes- 
timony that  said  indorsement  was  to  be  given 
merely  as  "additional  security,"  and  the  Tendee 
declined  to  make  a  contract  reserving  title  to  the 
vendor,  the  failure  to  obtain  such  indorsement 
did  not  prevent  the  passing  of  title,  and  the  ma- 
chinery, having  been  fastened  to  the  mill  as  a 
permanent  fixture,  became  subject  to  a  prior  ven- 
dor's lien  on  the  mill  and  on  the  machinery  there- 
after to  be  placed  therein. 

2.  If  the  sale  of  the  machinery  was  voidable 
as  against  the  vendee  on  the  ground  that  there 
was  no  intention  to  procure  said  indorsement  it 
did  not  prevent  the  prior  lien  attaching  to  the  ma- 
chinery. 

Appeal  from  chancery  court  Copiah  coun- 
ty; H.  C.  Conn,  Chancellor. 

Bill  by  HaBlehurst  Lumber  Company  against 
the  J.  A.  Fay  &  Eagan  Company  and  others 
to  enjoin  defendants  from  removing  certain 
machinery,  and  for  other  relief.    From  a  de- 


cree for  defendants,  plaintiff  appeals.  Re- 
versed. 

The  Hazlehurst  Lumber  Company,  on  the 
11th  day  of  November,  1E93,  sold  to  the 
Standard  Lumber  &  Manufacturing  Compa- 
ny 50  acres  of  land  situated  near  Hazle- 
hurst, on  which  was  situated  a  planing  mllL 
At  the  same  time  it  sold  all  machinery  and 
office  fixtures,  a  buggy,  two  wagons,  and  a 
number  of  lumber  carts,  located  on  the  land. 
After  the  description  of  the  land,  the  fol- 
lowing clause  appears  in  the  deed  of  con- 
veyance: "It  is  expressly  understood  that 
the  Hazlehurst  Lumber  Co.  hereby  reserves 
its  vendor's  lien  on  all  the  property  hereby 
conveyed,  and  all  buildings,  machinery,  and 
tools  placed  thereon  hereafter."  This  deed 
was  duly  recorded.  On  the  same  date  the 
Standard  Lumber  &  Manufacturing  Compa- 
ny executed  a  deed  of  trust  as  additional 
security  for  the  purchase  money  owing  on 
the  property  conveyed,  In  which  it  conveyed 
to  R.  N.  Miller,  in  trust  for  the  Hazlehurst 
Lumber  Company,  all  of  the  property  con- 
tained In  the  foregoing  deed.  On  the  26th 
day  of  February,  1894,  the  Standard  Lumber 
Company  executed  another  deed  of  trust,  In 
which  It  conveyed  to  R.  N.  Miller,  in  trust 
for  the  Hazlehurst  Lumber  Company,  the 
same  property.  This  deed  of  trust  contain- 
ed the  following  clause:  "It  Is  agreed  be- 
tween the  parties  to  this  deed  that  all  ma- 
chinery and  Improvements  of  every  kind 
hereafter  put  on  said  land  are  placed  there 
as  fixtures,  and  become  subject  to  this  deed 
of  trust"  Some  time  in  the  latter  part  of 
November,  1893,  the  Standard  Lumber  & 
Manufacturing  Company  ordered  from  appel- 
lees the  1.  A.  Fay  &  Eagan  Company,  of 
Cincinnati,  the  machinery  in  controversy, 
upon  the  following  terms:  "One-fourth  cash, 
one-fourth  in  three  months,  one-fourth  in  six 
months, and  one-fourth  in  nine  months;  notes 
with  six  per  cent  Interest;  notes  to  be  In- 
dorsed by  J.  F.  Connelly."  The  machinery 
was  shipped  on  above  terms,  and  was  placed 
upon  the  planing  mill  plant  about  December 
23, 1893.  In  March,  1894,  appellees  sued  out 
a  writ  of  replevin,  and  took  possession  of 
the  machinery  they  had  shipped  under  said 
writ  and  a  Judgment  by  default  was  render- 
ed in  their  favor.  On  the  11th  day  of  June, 
1894,  the  Hazlehurst  Lumber  Company  filed 
the  bill  in  this  cause  in  the  chancery  court 
of  Copiah  county  against  appellees,  setting 
up  Its  vendor's  lien,  and  Its  aforesaid  deeds 
of  trust  claiming  that  the  machinery  was 
covered  by  them;  and  that,  as  the  title  had 
passed  out  of  appellees,  the  machinery.  In 
accordance  with  the  previous  agreement  be- 
tween the  Standard  Lumber  Company  and 
the  Hazlehurst  Lumber  Company,  had  be- 
came attached  to  the  mill  plant  as  a  fixture, 
and  its  removal  therefrom  would  seriously 
Impair  the  security  held  by  them.  The  bill 
alleges  that  the  replevin  suit  was  sued  out 
by  collusion  with  the  Standard  Lumber  & 
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Manufacturing  Company,  and  the  judgment 
rendered  therein  was  a  fraud  upon'  their 
rights,  and  therefore  void.  The  bill  prayed 
for  an  injunction  restraining  appellees  from 
removing  said  machinery  from  the  plant, 
which  was  granted.  Appellees  answered, 
denying  the  allegations  of  the  bill,  and  set* 
ting  up  the  fact  that,  the  Standard  Lumber 
&  Manufacturing  Company  having  failed  to 
comply  with  the  condition  precedent  of  hav- 
ing J.  F.  Connelly  sign  the  notes  in  his  in- 
dividual capacity,  the  title  to  the  property 
had  never  passed  to  the  Standard  Lumber 
&  Manufacturing  Company;  and  that,  even  if 
it  had  passed,  the  property  in  controversy  was 
not  a  fixture,  and  was  not  covered  either  by 
appellant's  vendor's  lien  or  any  of  its  deeds 
of  truBt  Both  the  motion  to  dissolve  the 
injunction  and  the  trial  on  the  merits  were 
heard  together,  and  the  chancellor  rendered 
a  decree  dissolving  the  injunction,  and 
awarding  damages  for  the  wrongful  suing 
out  of  same. 

R.  N.  Miller,  for  appellant  Dodds  &  Wil- 
ling, for  appellees. 

WHITFIELD,  J.  The  clear  result  of  the 
testimony  in  the  record  is  that  the  machin- 
ery was  sold  to  the  Standard  Lumber  Com- 
pany without  reservation  of  title;  that  the  in- 
dorsement of  Connelly  was  to  be  given  as 
(in  the  language  of  Robinson)  "additional  se- 
curity," and  not  that  the  giving  of  such  in- 
dorsement was  a  condition  precedent  to  the 
vesting  of  the  title  in  the  Standard  Lumber 
Company.  The  appellees  twice  sought  to 
secure  a  contract  reserving  title,  and  the 
Standard  Lumber  Company  emphatically  de- 
clined to  make  such  contract  The  appel- 
lees having  the  statement  to  the  reserva- 
tion of  title  made  two  days  before  the  In- 
stitution of  the  replevin  suit  but  dated 
back  of  the  sale  of  the  machinery,  is  very 
significant  of  consciousness  on  appellees' 
part  that  there  had  been  no  reservation  of 
title.  The  finding  of  the  chancellor  as  to 
the  manner  in  which  the  machinery  was 
affixed,  coupled  with  the  testimony  of  Rob- 
inson that  at  the  time  it  was  affixed  it  was 
then  Intended  that  the  machinery  should  be- 
come a  permanent  part  of  the  plant  marks 
the  machinery  as  a  fixture.  Becoming  thus 
a  fixture,  it  was  subject  to  the  liens  of  ap- 
pellant a  purchaser  for  value  without  notice. 
It  may  be  conceded  that  the  Indorsement  of 
Connelly  was  never  given,  and  that  it  was 
never  Intended  to  be  given.  The  utmost  con- 
sequence of  this  would  be  merely  that  the 
machinery  was  obtained  by  the  Standard 
Lumber  Company  by  a  fraudulent  contract 
voidable  by  the  appellees  as  against  the 
Standard  Lumber  Company,  but  not  as 
against  the  rights  of  appellant  which  had 
vested  in  the  Interim.  The  decree  Is  re- 
versed, and  a  decree  will  be  entered  here 
perpetuating  the  injunction. 


STATE  v.  WILLIAMS. 

(Supreme  Court  of  Mississippi.  May  13,  1895 

United  States  Marshal— Cabbtinq  Congeals 
Weapon. 

Code,  f  1027,  par.  c,  provides  that  a  peat 
officer  or  deputy,  in  discbarge  of  his  duties,  she 
not  be  punishable  for  carrying  concealed  weapon 
Rev.  St  U.  S.  f  788.  provides  that  ma  rah  a 
and  their  deputies  shall  nave  in  each  state  tl 
same  powers  in  executing  the  laws  of  the  Unite 
States  as  the  sheriffs  in  such  state  may  have  i 
executing  the  laws  thereof.  Held,  that  a  depul 
marshal  acting  within  his  district  had  the  rigl 
to  carry  such  weapon  in  the  execution  of  a  wa 
rant  for  an  arrest 

Appeal  from  circuit  court,  Chickasaw  com 
ty;  Newnau  Cayce,  Judge. 

O.  C.  Williams  was  indicted  for  carry  ic 
concealed  weapons,  and  acquitted.  Tl 
state  appeals.  Affirmed. 

On  the  trial  Williams  testified  that  at  tl 
time  he  was  seen  with  the  concealed  weapc 
he  was  a  deputy  United  States  marshal,  as 
was  on  his  way  to  arrest  a  man  for  whoi 
he  had  a  capias.  The  district  attorney  ol 
Jected  to  this  testimony,  also  to  the  intr- 
ductlon  of  the  capias  alluded  to,  because 
deputy  United  States  marshal  did  not  con 
within  the  exception  of  the  statute  again] 
carrying  concealed  weapons.  The  court  ove 
ruled  the  objection.  The  Jury  were  ins  true 
ed  by  the  court  that  if  they  believed  froi 
the  evidence  that  the  defendant  at  the  tin: 
he  carried  the  concealed  weapon,  was  actin 
In  the  discharge  of  his  duties  as  deputy  Unl 
ed  States  marshal,  and  had  a  capias  in  h 
possession,  to  arrest  the  parties  therein  nan 
ed,  they  should  acquit 

Frank  Johnston,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  J.  The  appellee  was  a  regi 
lar  deputy  United  States  marshal  for  tt 
Eastern  division  of  the  Northern  district  < 
Mississippi,  and  was  at  the  time  of  his  a 
rest  acting  within  the  said  division  and  dl 
trlct  In  the  execution  of  a  warrant  for  tl 
arrest  of  one  Fayette  Hill.  Under  such  d 
cum  stances,  he  had  the  right  as  a  peace  o 
fleer,  within  paragraph  c,  section  1027,  Cot 
1802,  'to  carry  the  weapon.  This  Is  clear 
settled  by  The  E.  W.  Gorgas,  10  Ben.  47 
471,  Fed.  Gas.  No.  4,585,  and  Gwin  v.  Bree 
love,  2  How.  85.  Rev.  St  U.  S.  f  788,  pr 
vldes  that  "the  marshals  and  their  deputi< 
shall  have,  in  each  state,  the  same  power 
in  executing  the  laws  of  the  United  State 
as  the  sheriffs  and  their  deputies  In  sue 
state  may  have  by  law  in  executing  tbe  lav 
thereof."  One  view  of  this  statute  origins 
ly  enacted  July  29, 1881  (12  Stat  282),  Is  thi 
it  merely  confers  on  marshals  and  their  dep 
ties  the  same  powers  of  sheriffs  and  the 
deputies,  as  they  had  In  their  respects 
states  at  the  date  of  this  enactment  Ju 
29,  1861;  that  the  act  confers  upon  such  ma 
shals  and  their  deputies,  in  addition  to  tl 
powers  conferred  ipon  them  by  the  laws  • 
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congress  and  the  rale  and  practice  of  the 
courts,  "the  aforesaid  powers  of  sheriffs  and 
their  deputies";  and  that  no  restrictive  state 
statutes  passed  after  July  29,  1861,  could  take 
away  any  powers  conferred  by  said  act. 
This  Is  the  view  adopted  In  The  E.  W.  Gor- 
gas,  supra.  The  other  view  regards  this  sec- 
tion 788  (Rev.  St  U.  S.)  as  conferring  upon 
marshals,  within  their  respective  states, 
"such  powers  In  executing  the  laws  of  the 
United  States  as  by  the  laws  of  the  same 
state  are  from  time  to  time  conferred  upon 
sheriffs  to  execute  the  laws  of  the  state, 
making  the  provision  perambulatory";  and 
this  we  think  clearly  the  sounder  construc- 
tion. Under  either  construction,  however, 
the  charge  In  this  case  was  correct  See, 
further,  Gould  ft  Tucker's  Notes  on  Rev. 
St  U.  S.  p.  230,  |  788.  The  point  presented 
by  this  appeal  is  wholly  different  from  that 
in  Walker  v.  Lea,  47  Fed.  645,  in  which  the 
writer  of  this  opinion  was  the  counsel  for  the 
state.  There  the  deputy  United  States  mar- 
shal was  outside  his  district  and  in  a  differ- 
ent state.  Affirmed. 


NELSON  et  aL  v.  RATLIFF  et  al. 

< Supreme  Court  of  Mississippi.  May  20,  1896.) 

Advbksb  Possession  —  Claim  or  Title— Mort- 
oage— Trusts— Revocation— Failure 
or  Trustbb  to  Act. 

1.  Where  one  who  has  mortgaged  his  land 
by  trust  deed  containing  a  power  of  sale  subse- 
quently conveys  the  legal  title  in  trust  for  his 
beire,  and  the  beneficiary  of  the  former,  on 
the  death  of  the  grantor  and  trustee  therein, 
sues  their  heirs  and  the  trustee  of  the  legal  title 
for  foreclosure  of  the  mortgage,  and,  pending 
suit  purchases  at  foreclosure  sale  by  the  heirs 
of  his  trustee,  under  the  power  of  sale  given  in 
the  deed,  the  10-years  limitation  provided  rv  the 
Code  of  1880  will  run  In  his  favor  from  the  time 
he  takes  adverse  possession  under  the  deed, 
though  the  suit  Is  still  pending,  and  the  fore- 
closure sale  is  void. 

2.  Where  the  legal  title  of  land  is  conveyed 
in  trust  to  pay  a  prior  mortgage,  the  acceptance 
by  the  mortgagee  of  interest  on  his  mortgage 
from  the  trustee  is  not  a  waiver  of  his  mortgage 
lien. 

3.  One  who,  as  trustee,  has  accepted  and 
proceeded  to  execute  a  deed  of  trust  cannot 
by  his  own  act  or  default,  terminate  the  trust. 

4.  A  deed  conveying  the  legal  title  to  land 
in  trust  cannot  after  delivery,  be  revoked  by  the 
grantor  or  trustee. 

Appeal  from  chancery  court,  Hinds  county; 
H.  G.  Conn,  Chancellor. 

Action  by  Robert  Kells  against  W.  H.  H. 
Green,  trustee  of  the  legal  title  to  land,  the 
heirs  of  the  grantor,  beneficiaries  of  the  trust 
and  heirs  of  John  B.  Tarpley,  trustee  of  the 
mortgage  trust  deed  which  plaintiff  seeks 
to  foreclose.  After  judgment  by  confession 
was  entered  against  the  former  trustee  and 
the  heirs,  plaintiff,  the  suit  still  pending,  pur- 
chased at  a  foreclosure  sale  by  the  heirs  of 
the  latter  trustee,  and  went  into  possession, 
and  proceeded  no  further  with  the  suit  On 
plaintiffs  death,  his  executor,  W.  T.  Ratliff, 


was  substituted  as  plaintiff,  and  the  heirs  of 
the  grantor  filed  a  cross  complaint  to  vacate 
the  sale,  and  to  compel  plaintiff,  as  a  mort- 
gagee in  possession,  to  account  for  rents  and 
profits.  Plaintiff  set  up  10  years'  limitation 
by  adverse  possession  under  the  deed  of  fore- 
closure, and  from  a  decree  for  plaintiff  the 
cross  complainants  appeal.  Affirmed. 

A.  H.  Jayne  and  J.  C.  Ward,  for  appellants. 
Brame  &  Alexander,  for  appellees. 

COOPER,  C.  J.  By  the  deed  of  May  2, 
1877,  John  Nelson  divested  himself  of  the 
entire  legal  estate  In  the  lands  thereby  con- 
veyed to  W.  H.  H.  Green,  trustee.  Subject 
to  the  debts  primarily  charged  upon  the  land, 
he  limited  the  beneficial  interest  therein  to 
himself  for  life,  with  remainders  to  his  five 
children,  or  to  such  of  them  as  should,  dur- 
ing his  life,  dispose  of  their  interest  with  an 
ultimate  limitation  over  to  himself  if  all  his 
children  should,  during  his  life,  dispose  of 
their  interests  In  the  land.  It  does  not  ap- 
pear that  the  conditions  on  which  this  ulte- 
rior limitation  was  to  take  effect  ever  ex- 
isted, and  there  remained  no  estate  in  John 
Nelson,  legal  or  equitable,  which  passed  to 
his  heirs  at  law  by  descent  upon  his  death. 
Whatever  interest  they  had  In  the  lands,  they 
took  by  the  deed,  and  not  by  descent  By 
the  conveyance  to  Green  a  trust  was  created 
In  favor  of  the  beneficiaries  named  therein, 
and  thereafter  it  would  not  have  been  with- 
in the  power  of  the  grantor  and  trustee  to 
revoke  or  annul  the  deed.  I  sham  v.  Railway 
Co.,  11  N.  J.  Eq.  227;  Andrews  v.  Hobson's 
Adm'r,  28  Ala.  210;  Roberts  v.  Lloyd,  2 
Beav.  884.  Green,  the  trustee,  having  ac- 
cepted the  trust,  and  proceeded  in  Its  execu- 
tion, could  not  thereafter,  by  his  own  act  or 
default  bring  the  trust  to  an  end.  27  Am. 
&  Eng.  Enc.  Law,  82;  Sklpwith's  Bx'r  v. 
Cunningham,  8  Leigh,  271;  Mc Arthur  v. 
Gordon  (N.  Y.  App.)  27  N.  E.  1083;  Gruger 
v.  HaUlday,  11  Paige,  814;  Brennan  v.  Will- 
son,  71  N.  Y.  502;  Henderson  v.  Sherman, 
47  Mich.  267,  11  N.  W.  i53;  Perry,  Trusts, 
|  274;  Henderson  v.  Winchester,  31  Miss. 
290.  The  fact  that  Green  failed  to  Interpose 
in  the  active  defense  of  the  proceeding  insti- 
tuted by  Kells  to  foreclose  a  prior  incum- 
brance, and  that  he  afterwards  permitted 
Kells  to  remain  in  the  undisturbed  possession 
of  the  land,  claiming  it  under  the  sale  in  pais 
by  the  heirs  at  law  of  the  deceased  trustee 
In  the  prior  incumbrance,  did  not  and  could 
not  terminate  his  relation  of  trustee  for  the 
beneficiaries  named  in  the  deed  by  which 
the  property  was  conveyed  to  him.  Notwith- 
standing his  delinquency,  the  legal  title  was 
In  him,  and  the  statute  of  limitations  began 
to  run  against  him  and  in  favor  of  Kells 
from  the  time  that  the  latter,  claiming  under 
the  deed,  entered  Into  the  adverse  possession 
of  the  land.  If  the  trustee  was  barred  by 
the  statute  of  limitations,  so  also  were  the 
beneficiaries  he  represented.   Code  1880,  | 
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2694;  Weir  v.  Monahan,  67  Miss.  434,  7 
South.  291. 

It  Is  contended  for  appellants  that  they 
are  not  precluded  from  recovery  by  the  bar 
of  the  statute  of  limitations:  (1)  Because 
the  evidence  does  not  establish  the  fact  of 
an  adverse  holding  by  Kells,  and  those  claim- 
ing under  him,  Cor  the  statutory  period.  (2) 
Because,  If  the  fact  of  such  holding  is  estab- 
lished, Kells  and  his  representatives  cannot 
invoke  it  against  appellants,  for  the  reasons 

(a)  that  Kells  was  a  purchaser  pendente  lite; 

(b)  that  he  had  recognised  the  trust  created 
by  the  deed  from  John  Nelson,  to  W.  H.  H. 
Green,  and  had  participated  in  the  fraud 
arising  under  that  trust,  wherefore  he  could 
not  afterwards  repudiate  it,  and  enter  Into 
an  adverse  possession,  which  the  law  will 
recognize  as  sufficient  to  put  the  statute  in 
operation  against  the  other  beneficiaries,  un- 
til they  are  distinctly  informed  of  the  repu- 
diation of  the  trust,  and  the  assertion  of  the 
hostile  title. 

L  The  evidence  supports  the  finding  of 
fact,  involved  in  the  decree  of  the  chancellor, 
that  Kells  and  his  representatives  have  held 
adverse  possession  of  the  property  for  mora 
than  10  years  subsequent  to  the  adoption  of 
the  Code  of  1880,  and  before  the  cross  bill 
in  this  cause  was  exhibited. 

2.  Repeated  consideration  of  the  record  has 
failed  to  impress  us  with  the  view  that  the 
principles  of  pendente  lite  are  at  all  applica- 
ble to  the  facts  involved.  So  far  as  the 
facts  are  relevant  to  the  controversy  in  this 
phase,  they  are  as  follows:  John  Nelson,  to 
secure  a  debt  to  Kells,  executed  a  deed  of 
trust  to  John  E.  Tarpley,  as  trustee,  convey- 
ing the  property  In  controversy,  and  giving 
the  trustee  power  to  sell  the  same,  and  ap- 
ply Its  proceeds  to  the  payment  of  the  debt 
secured.  Afterwards  Nelson  executed  an- 
other deed  of  trust  to  Green,  trustee,  on  the 
property  covered  by  the  first,  and  some  oth- 
er, and  by  it  provided  that  Green  should 
take  charge  of  the  property,  and  from  the 
rents  derived  therefrom  pay  certain  debts 
due  by  Nelson,  including  that  to  Kells,  and, 
the  debts  being  paid,  should  pay  the  rents 
to  Nelson  during  his  life,  and  at  his  death 
should  convey  the  property  to  Nelson's  chil- 
dren (the  appellants)  as  tenants  in  common. 
Nelson  died  in  1880,  and  Tarpley,  the  trustee 
in  the  first  deed,  having  died  also,  Kells  ex- 
hibited his  original  bill  in  this  cause  against 
the  heirs  at  law  of  Tarpley,  and  against 
Green,  the  trustee  in  the  second  deed,  and 
against  the  beneficiaries  therein,  seeking 
foreclosure  of  the  deed  of  trust  to  Tarpley, 
trustee.  Process  was  served  upon  some  of 
the  defendants,  against  whom  decrees  pro 
confesso  were  taken.  In  this  condition  of 
the  proceeding  Kells  was  advised  that  the 
heirs  at  law  of  Tarpley  could  execute  the 
power  of  sale  conferred  by  the  deed,  pro- 
cured them  to  make  the  sale,  and  took  no 
further  steps  in  the  suit.   Under  this  sale 


he  entered  Into  possession  of  the  property  on 
January  11,  1881,  and  has  held  the  same  un- 
der adverse  claim  from  that  time.  On  Sep- 
tember 21,  1891,  the  defendants  against 
whom  pro  confessos  had  been,  taken,  and 
those  not  served  with  process,  filed  their  an- 
swers, an  order  having  been  secured  setting 
aside  the  decrees  pro  confesso,  which  they 
made  a  cross  bill  against  the  executors  of 
Kells.  By  this  cross  bill  they  seek  to  have 
him  dealt  with  as  a  mortgagee  in  possession, 
and  call  for  an  account  of  the  rents  he  has 
received  from  the  property,  and  pray  that, 
the  account  having  been  taken,  they  may 
be  permitted  to  redeem  by  paying  balance 
found  to  be  due.  The  executora  answered, 
setting  up,  among  other  defenses,  the  bar  of 
the  statute  of  limitations  of  10  years.  In  re- 
ply to  this  defense  the  appellants  contend 
that,  Kells  not  having  entered  an  order  dis- 
missing his  bill,  that  cause  was,  and  yet  Is, 
a  pending  suit;  that  he  was  a  purchaser 
pendente  lite,  and  cannot  avail  of  the  bar  of 
the  statute  of  limitations,  for  the  reason  that 
the  statute  did  not  run  during  the  pendency 
of  the  suit  instituted  by  him  to  foreclose  the 
deed  of  trust,  under  which  he  now  claims  as 
purchaser. 

The  rule  of  lis  pendens  seems  not  to  have  had 
its  origin  in  the  common  law,  but  to  have 
been  formulated  In  one  of  the  ordinances  or 
rules  established  by  Lord  Bacon,  for  the 
administration  of  equity  jurisdiction.  The 
twelfth  rule  was  as  follows:  "No  decree 
bindeth  any  that  cometh  in  bona  fide  by  con- 
veyance from  the  defendant  before  the  bill 
exhibited,  and  is  made  no  party,  neither 
by  bill  nor  the  order;  but  where  be  comes 
In  pendente  lite,  and  while  the  suit  is  in 
full  prosecution,  and  without  any  color  of 
allowance  or  privity  of  the  court,  there,  reg- 
ularly, the  decree  bindeth;  but  If  there 
were  any  intermissions  of.  suit,  or  the  court 
made  acquainted  with  the  conveyance,  the 
court  is  to  give  order  upon  the  special  mat- 
ter according  to  justice."  Benn.  Lis  Pend. 
H  1-11.  In  its  origin,  the  rule  seems  to 
have  been  applicable  to  those  who  purchased 
from  the  defendant,  and  now  Its  most  usual 
operation  will  be  found  in  such  cases.  In 
proper  cases,  however.  It  is  equally  applica- 
ble against  a  purchaser  from  the  plaintiff. 
But  we  must  not  lose  sight  of  the  principle 
upon  which  the  rule  is  based,  nor  so  extend 
its  operation  as  to  confer  new  rights,  instead 
of  protecting  those  already  existing.  The 
question  involved  in  this  cause  seems  to  be 
rather  whether,  by  his  act  in  exhibiting  his 
bill,  Kells  thereby  misled  the  defendants  in- 
to the  belief  that  he  did  not  intend  to  at- 
tempt to  have  the  sale  in  pais  by  the  heirs 
of  the  trustee,  and  should,  for  that  reason, 
be  estopped  to  rely  upon  a  title  thus  ac- 
quired, than  that  of  lis  pendens.  None  of 
the  defendants  to  his  bill  had  filed  an  an- 
swer thereto,  and  decrees  pro  confesso  had 
been  taken  against  those  served  with  pro- 
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cess.  The  court  bad  neither  taken  the  prop- 
erty into  its  possession  nor  had  any  of  the 
parties  litigant  prayed  that  it  should  do  so. 
The  simple  question  involved  was  whether 
the  mortgage  should  be  foreclosed  by  sale  of 
the  mortgaged  property;  and  that  the  com- 
plainant was  then  entitled  to  such  relief 
there  seems  to  hare  been  no  controversy, 
nor  is  that  right  shown  to  hare  been  then  & 
doubtful  one,  by  the  facts  now  disclosed.  If 
a  stranger  to  the  litigation  had  gone  into 
possession  of  the  property,  claiming  it  ad- 
versely, either  under  a  conveyance  from  the 
complainant  or  another  stranger  to  the  suit, 
and  remained  in  such  possession  for  the 
period  required  by  law  to  secure  a  perfect 
title,  it  could  not  be  true  that  the  mere  pen- 
dency of  the  suit  would  preclude  him  from 
relying  upon  the  title  arising  from  prescrip- 
tion. Kells  stood  In  no  worse  attitude,  so 
far  as  the  doctrine  of  lis  pendens  is  concern^ 
ed,  than  a  stranger  would;  for  where  the 
rule  of  lis  pendens  applies  it  operates  against 
the  world.  The  difficulty  In  the  claim  of  the 
defendants  now  asserted  by  their  cross  bifJ 
is  that  It  has  arisen  and  become  barred  by 
the  lapse  of  time  pending  the  suit,  and  rests 
upon  the  collateral  and  extrinsic  circumstan- 
ces that  Kells  put  himself  in  the  position  of 
a  mortgagee  in  possession  by  entering  under 
what  may  have  been  a  void  trustee's  sale. 
It  is  not  a  question  of  preserving  the  statu 
quo,  but  of  defeating  the  operation  of  the 
statute  of  limitations,  which  applies  to  a  pos- 
session adverse  and  hostile  hi  character,  and 
imputes  to  the  possessor  the  legal  title  after 
the  lapse  of  the  statutory  period.  When  the 
suit  was  instituted  by  Kells  the  possession 
of  the  property  was  in  those  holding  under 
Nelson,  or  his  trustee,  Green;  and  this  pos- 
session was  not  disturbed,  nor  attempted  to 
be,  by  the  complainant.  While  the  suit  was 
pending,  Kells— it  may  be,  wrongly— entered 
into  possession  of  the  land.  But  his  entry 
was  under  claim  of,  title,  and  the  lapse  of 
time  operating  on  the  possession  held  by 
him  and  those  claiming  under  him,  by  virtue 
of  the  statute,  Imputes  to  him  the  legal  title. 
It  is  this  title  which  the  defendants  seek  to 
attack,  and  they  are  met  by  the  obstacle 
that  the  title,  originally  imperfect,  has  been 
protected  from  assault  by  the  lapse  of  time 
We  find  nothing  in  the  record  supporting 
the  view  that  the  defendants  were  misled  by 
the  conduct  of  Kells;  nothing  by  reason  of 
which  he  shall  be  estopped  to  rely  on  this 
statute;  and  being  of  the  opinion  that  the 
rule  of  lis  pendens  is  not.  applicable  under 
the  circumstances  of  this  case.  The  fact 
that  Kells  received  from  Green,  the  trustee, 
payment  of  interest  upon  his  debt,  does  not 
show  that  he  waived  or  Intended  to  waive 
the  benefit  of  his  prior  security.  Nelson  had 
a  right  to  make  payment  to  Kells,  either  per- 
sonally or  through  the  hands  of  another,  and- 
the  receipt  by  Kells  of  such  payment  did 
not  affect  his  claim  under  the  prior  incum- 
brance. The  decree  is  affirmed. 
▼.18so.no.  18— 81f 


SANDS  v.  HAMMEL. 

(Supreme  Court  of  Alabama.    Nov.  12,  1895.) 

Evidence— Books  of  Account. 

The  payment  by  a  surety  of  the  debtor's 
obligation  may.  for  the  purpose  of  showing  in- 
debtedness of  the  deceased  debtor  to  the  surety, 
be  proven  by  entries  on  the  books  of  the  credit- 
or m  his  handwriting,  he  being  dead. 

Appeal  from  chancery  court,  Mobile  coun- 
ty; W.  H.  Tayloe,  Chancellor. 

Suit  by  Robert  M.  Sands,  administrator, 
against  Leopold  Hammel.  Decree  for  de- 
fendant Complainant  appeals.  Affirmed. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellant, Robert  M.  Sands,  as  administrator 
of  the  estate  of  George  W.  Agnew,  deceased, 
against  the  appellee,  Leopold  Hammel.  In 
the  year  1878,  George  W.  Agnew  owed  one 
Marcus  Lyons  $2,500,  and  Leopold  Hammel 
was  security  for  the  debt.  The  note  for 
this  account  was  renewed  every  six  months 
up  to  July  20,  1882,  and  Agnew  paid  the 
interest  on  this  debt  semiannually  up  to  the 
last-named  date.  On  July  20,  1882,  Agnew 
drew  a  draft  on  Hammel  In  favor  of  Lyons 
for  the  amount  of  said  debt,  which  draft 
was  accepted  by  Hammel,  and  on  July  3, 
1886,  Hammel  paid  Lyons  the  draft  and  ac- 
cumulated interest  On  May  27,  1880,  Ag- 
new took  out  a  policy  of  insurance  on  his 
life  in  the  Equitable  Life  Assurance  Society 
for  $5,000,  and  transferred  this  policy  to 
Hammel.  Hammel  paid  the  first  and  all 
succeeding  premiums  up  to  the  time  of  Ag- 
new's  death,  which  occurred  on  August  15, 
1883.  The  complainant  charged  In  his  bill 
that  Agnew  assigned  this  policy  to  the  de- 
fendant with  the  express  understanding  that 
there  was  to  be  paid  out  of  it  the  expenses 
of  his  last  illness,  such  as  nursing  and  med- 
ical attention,  his  funeral  expenses,  and  oth- 
er indebtedness,  and  that  Hammel  accepted 
the  assignment  of  such  policy  with  the  un- 
derstanding that  these  several  expenses 
should  be  paid  from  the  proceeds  of  the 
policy  so  assigned  to  him.  The  bill  charges 
that  Hammel  has  collected  $4,000  of  the  pro- 
ceeds of  said  policy,  and  charges  and  shows 
by  its  exhibits,  that  Hammel  has  refused  to 
pay  over  the  same  to  the  said  administrator 
of  the  said  Agnew,  upon  his  demand,  and 
has  also  refused  to  permit  said  administra- 
tor, or  his  counsel,  to  see  vouchers  or  any 
evidences  of  debt  which  he  claims  to  hold. 
The  bill  shows  that  the  physician  who  at- 
tended Agnew  hi  his  last  Illness  has  not  been 
paid  for  his  services,  and  that  other  debts 
and  expenses  are  due  by  his  estate.  It  char- 
ges that  Agnew  was  not  Indebted  to  Ham- 
mel, or,  If  indebted  at  all,  that  the  proceeds 
•f  said  policy  were  largely  in  excess  of  such 
Indebtedness,  and  that  the  proceeds  of  said 
policy,  which  Hammel  collected,  are  assets 
of  Agnew's  estate,  and,  In  justice,  should  be 
paid  into  the  hands  of  his  administrator. 
The  bill  charges  that  Hammel  should  be 
compelled  to  account  for  said  proceeds  in 
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his  hands,  and,  if  he  holds  any  claims  against 
Agnew  vesting  him  with  an  insurable  inter- 
est In  said  Agnew's  life,  that  he  should  be 
required  to  state  his  account  of  such  claims, 
and  produce  competent  evidence  of  their 
validity,  and  pay  the  remainder  of  such  pro- 
ceeds to  the  complainant.  The  prayer  of  the 
bill  was  that  the  defendant,  Ha  mm  el,  be  re- 
quired to  account  for  the  proceeds  of  said 
policy  of  Insurance,  and  that  if  it  be  true 
that  he  has  any  charges  against  the  pro- 
ceeds of  said  policy,  or  any  Indebtedness 
due  to  him  by  said  Agnew,  he  be  requir- 
ed to  verify  and  prove  the  same;  that  the 
account  be  stated  between  the  defendant 
and  the  complainant,  and  that  the  defend- 
ant be  required,  after  the  settlement  of  his 
accounts,  to  pay  over  to  the  complainant  the 
proceeds  from  said  policy  of  Insurance,  or 
such  balance  as  may  be  due  him  upon  the 
settlement  of  the  account  The  answer  of 
said  Hammel  admits  the  taking  <out  of  said 
policy  by  Agnew  upon  his  life,  and  the  as- 
signment thereof  to  himself,  as  charged  in 
the  bill,  admits  the  death  of  Agnew  and  the 
collection  by  him  (Hammel)  of  $4,000;  and 
sets  up  and  claims  that  he  had,  at  the  time 
of  such  assignment  of  the  policy,  and  has 
now,  an  Insurable  interest  in  the  life  of  said 
Agnew,  greater  than  the  amount  collected 
by  him  upon  said  policy,  by  reason  of  the 
fact  that  the  said  Agnew  was  Indebted  to 
him  at  the  time  before,  and  at  the  time  of, 
said  assignment  The  facts  of  the  case  per- 
taining to  the  debt  alleged  by  the  defendant 
to  have  been  owing  him  by  Agnew,  at  the 
time  of  the  assignment  of  the  policy,  are 
sufficiently  stated  in  the  opinion.  There  was 
also  attached  to  the  bill,  a  statement  of  the 
indebtedness  of  the  estate  of  Agnew  to  Ham- 
mel, which  showed  that  after  crediting  said 
account  with  $4,000  received  from  the  policy 
of  Insurance,  there  was  yet  due  to  the  de- 
fendant something  over  $2,000.  On  the  sub- 
mission of  the  cause,  on  the  pleadings  and 
proof,  the  chancellor  decreed  that  the  com- 
plainant was  not  entitled  to  the  relief  prayed 
for,  and  ordered  his  bill  dismissed.  The 
■complainant  appeals  from  this  decree,  and 
assigns  the  same  as  error. 

M.  D.  Wickersham,  R.  P.  Deshon,  and  E. 
L.  Russell,  for  appellant.  Miller  &  Prince, 
for  appellee. 

HARALSON,  J.  It  1%  well  settled,  that  if 
appellant's  intestate,  George  W.  Agnew,— 
sustaining  no  relationship  of  blood  or  mar- 
riage to  the  appellee,  Hammel,— was  under 
no  pecuniary  obligation  to  him,  then  the 
assignment  of  the  insurance  policy  by  him  to 
Hammel,  was  repugnant  to  public  policy,  il- 
legal and  void,  and  conferred  no  benefit  on 
the  latter.  Alabama  Gold  Life  Ins.  Co.  v. 
Mobile  Mut  Ins.  Co.,  81  Ala.  832,  1  South. 
561;  Stoelker  v.  Thornton,  88  Ala.  246,  6 
South.  680;  Helmetag  v.  Miller,  76  Ala!  186. 
It   Is  shown,  without  any  question,  that 


Hammel  paid  the  first  And  all  the  otber 
premiums  on  said  policy,  amounting,  with- 
out interest  to  $970,  and  the  funeral  ex- 
penses of  deceased,— $254.60,— making  a  total 
of  SI  .224.50,  which  amount,  with  proper  In- 
terest on  the  premiums  paid,  he  would  be 
entitled  to  retain,  on  an  accounting  in  this 
case,  out  of  the  $ 4,000  collected  by  him.  On 
Jury  20,  1882,  George  W.  Agnew  &  Co.,— 
which,  under  the  proofs,  was  Agnew  him- 
self,—drew  a  draft  on  appellee  hi  favor  of 
and  indorsed  by  himself  to  Marcus  Lyons, 
for  $2,606.95,  due  five  months  after  date, 
which  draft  was  accepted  by  appellee.  If 
this  was  Agnew's  debt,  and  Hammel  has 
the  right  to  retain  for  It  and  the  Interest 
accrued  on  it  the  $4,000  collected  by  him  on 
the  policy,  will  not  be  sufficient  to  pay  what 
is  due  him,  and  complainant  has  no  case. 

As  between  the  several  parties  to  the  bin, 
the  acceptor,  Hammel,  was  prima  fade  the 
party  primarily  liable,  and  the  presump- 
tion was,  that  he  had  funds  In  his  hands  to 
meet  the  draft.  8  Brick.  Dig.  p.  85,  ft  47- 
51;  Boiling  v.  McKensle,  89  Ala.  470,  7 
South.  658.  But,  did  this  draft  represent  a 
debt  owing  by  Agnew  to  Hammel,  or,  was  It 
drawn  by  him,  to  pay  a  debt  to  Lyons,  out 
of  funds  of  his  in  the  hands  of  Hammel? 
Solomon  Heidelberger  is  the  only  witness 
examined,  to  whose  evidence  reference  will 
be  made.  He  testified,  that  the  books  of 
Marcus  Lyons,— a  merchant  doing  business 
at  the  time  in  Mobile,  who  died  in  1886  or 
1887, — showed  an  Indebtedness  of  Agnew  to 
Lyons  originating  In  1878,  Including  Inter- 
est, amounting  to  $2,625,  with  Hammel  as 
his  surety  or  lndorser;  that  this  debt  the 
principal  of  which  was  $2,600,  was  renewed 
annually  by  Agnew,  with  Hammel  as  ln- 
dorser, until  July  10,  1881,  and  that  the  In- 
terest was  paid  to  each  renewal,  and  it  was 
shown  from  said  books,  that  on  July  4,  1881, 
and  January  17,  1882,  there  was  paid  $125 
Interest  on  the  debt  and  on  the  3d  day  of 
July,  1886,  the  entry  shows  a  payment  of 
$242.65,  "Interest  on  account  of  note  of  Geo. 
W.  Agnew,  paid  by  Hammel."  The  witness 
testified,  that  all  these  entries  were  on  the 
book  of  bills  receivable,  of  said  Lyons  and  in 
his  handwriting,  except  the  payment  of  the 
last  Item  of  interest  and  this  was  entered 
on  the  cashbook  by  himself,— the  bookkeep- 
er of  Lyons.  On  July  20,  1882,  the  draft  or 
bill  above  referred  to,  drawn  and  accepted 
by  Hammel,  and  Indorsed  by  Agnew  to  Ly- 
ons for  $2,606.06,  was  given.  The  witness 
states,  that  he  made  out  this  paper,  and 
Agnew  was  present  and  signed  It  He  also 
testified,  that  he  was  present  when  this  draft 
of  Agnew,  thus  carried  on  the  books  of  Ly- 
ons so  long,  and  for  which  Hammel  was  lia- 
ble, was  settled  between  Hammel  and  Ly- 
ons; that  it  was  settled  by  Hammel  giving 
Lyons  his  duebill,  which  he  afterwards  paid, 
for  $2,000,  and  $867  paid  in  cash.  This  wit- 
ness further  testified  that  the  draft  was 
paid  by  Hammel  to  Lyons,  and  that  Agnew 
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never  paid  Hammel.  He  was  asked,  if  Ag- 
new  ever  secured  this  draft  in  any  way,  and 
he  replied,  that  he  did  so  by  policy  of  life 
insurance;  that  he  saw  Mr.  Agnew,  a  few 
days  after  he  took  out  the  insurance,  and 
he  said  he  had  taken  out  a  life  insurance 
policy  to  secure  Mr.  Hammel,  and  that  he 
would  send  the  papers  around  to  witness; 
that  witness  knew  of  the  indebtedness  of 
Agnew  to  Hammel  at  the  time,  and  Agnew 
knew  witness  knew  of  it  There  is  no  evi- 
dence at  all,  that  Hammel  ever  owed  Agnew 
a  dollar;  and,  from  the  entries  on  the  books 
of  Lyons,  made  by  himself  In  his  lifetime, 
and  of  which  he  would  be  competent  to  tes- 
tify, if  alive,  and  from  the  evidence  of  this 
witness,  one  has  all  reasonable  satisfaction, 
that  the  indebtedness  as  claimed  by  defend- 
ant, on  the  part  of  Agnew  to  him,  as  rep- 
resented by  said  draft,  and  paid  by  Hammel 
to  Lyons,  was  Agnew 'a  real,  bona  fide  debt, 
which  he  desired  to  secure,  and  did  secure, 
to  Hammel  by  the  taking  out  and  assign- 
ment to  him  of  said  Insurance  policy. 

Objection  is  raised  by  appellant,  that  the 
entries  made  in  the  books  of  Mr.  Lyons  are 
not  evidence  in  favor  of  appellee,  but  this  po- 
sition is  untenable.  In  Bank  v.  Plannett,  87 
Ala.  226,  it  was  said,  "that  books  of  accounts, 
kept  by  a  deceased  clerk,  and  all  other  entries 
or  memoranda  made  in  the  course  of  busi- 
ness or  duty,  by  any  one  who  would  at  the 
time  have  been  a  competent  witness  to  the 
fact  which  he  registers,  are  admissible  evi- 
dence." And  in  Elliott  v.  Dycke,  78  Ala.  157, 
it  was  again  said:  "When  a  witness  is  shown 
to  be  dead,  or  beyond  the  jurisdiction  of  the 
court,  written  entries  and  memorials  of  a 
transaction  entered  in  the  usual  course  of 
business,  and  which  are  shown  to  be  in  the 
handwriting  of  the  absent  or  deceased  wit- 
ness, and  purport  or  are  shown  to  have  been 
made  at  or  about  the  time  of  such  alleged 
transaction,  are  admissible  in  evidence." 
See,  also,  Hancock  v.  Kelly,  81  Ala.  368,  2 
South.  281;  Terry  v.  Bank,  93  Ala.  608,  9 
South.  299. 

Of  the  statute  of  limitations,  insisted  on 
by  appellant,  as  to  the  secured  debt  of  ap- 
pellee, it  is  sufficient  to  say,  if  it  could  be 
pleaded  at  all,  it  is  nowhere  put  In  issue  in 
the  pleadings,  and  we  will  not  consider  it 
Parker  v.  Jones,  67  Ala.  234;  Thompson  v. 
Parker,  68  Ala.  387;  Espy  v.  Corner,  76  Ala. 
508. 

We  find  no  error  in  the  decree  of  the  court 
below,  and  it  Is  affirmed. 


WEBB  v.  STATE. 
(Supreme  Court  of  Alabama.    April  11,  1895.) 

Criminal  Trial  —  Grand  Larobnt —  Form  or 
Sentence — Instructions — Goon  Character  as 
a  Defense— Possession  or  Stolen  Goods. 
L  A  sentence  which,  after  reciting  that  de- 
fendant had  been  found  guilty  of  grand  lar- 
ceny, reads  "It  is  therefore  considered  by  the 


court,  and  is  so  adjudged,  that  you  [are  guilty 
of  Brand  larceny,  and  it  is  further  considered 
and  adjudged  that  you]  perform  hard  labor," 
etc.,  is  sufficient  without  inserting  the  words 
bracketed.  Wilkinson  v.  State  (Ala.)  17  South. 
458,  followed. 

2.  A  charge  implying  that  if  evidence  oi 
defendant's  good  character  generates  a  reason- 
able doubt  of  his  guilt,  the  jury  may  acquit,  not- 
withstanding the  other  evidence  shows  him 
guilty  beyond  a  reasonable  doubt  is  properly 
refused. 

3.  A  charge  that  in  order  to  convict  the 
evidence  should  be  so  convincing  as  to  lead  the 
mind  to  the  conclusion  that  the  accused  "can- 
not be  guiltless,"  is  properly  refused. 

4.  A  charge  that  "it  is  not  every  or  any 
possession  of  stolen  goods  by  a  defendant  which 
will  authorise  the  inference  of  his  complicity  in 
the  crime  of  larceny,  nor  in  fact  every  such  un- 
explained possession."  is  properly  refused,  as 
implying  that  no  possession  of  stolen  goods  will 
authorize  the  inference  of  guilt,  even  in  the 
absence  of  explanation. 

Appeal  from  city  court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Lincoln  Webb  was  convicted  of  grand  lar- 
ceny, and  appeals.  Affirmed. 

The  testimony  for  the  state  tended  to 
show  that  the  defendant  was  guilty  as  char- 
ged. The  testimony  for  the  defendant  tend- 
ed to  show  that  he  did  not  intend  to  steal 
the  calf,  for  the  larceny  of  which  he  was 
charged,  but  that  he  carried  It  to  the  market 
and  sold  it  at  the  request  of  the  owner's 
son.  There  was  evidence  that  the  defendant 
had  a  good  character  for  honesty.  In  ad- 
dition to  the  charges  asked  by  the  defend- 
ant and  to  the  refusal  to  give  each  of  which 
the  defendant  separately  excepted,  which 
are  copied  in  the  opinion,  there  was  also 
the  following:  "The  defendant  may  In  all 
cases,  whether  felony  or  misdemeanor,  prove 
his  good  character,  not  only  when  a  doubt 
exists  on  the  other  evldenoe,  but  even  to 
generate  a  doubt  of  his  guilt:  and  if  the 
defendant  in  this  case  has  proved  a  good 
character  the  jury  may  consider  this  fact 
in  his  favor,  and  may,  if  it  raises  a  reason- 
able doubt  of  his  guilt  give  him  the  benefit 
of  this  doubt  and  acquit  him."  Upon  the  re- 
turn of  a  verdict  of  guilty,  the  following 
judgment  entry  was  made:  "This  day  came 
the  state  of  Alabama  by  its  solicitor,  and  the 
defendant  with  his  counsel;  and  said  de- 
fendant was  arraigned  on  an  indictment 
charging  him  with  the  crime  of  grand  lar- 
ceny, to  which  charge  he  pleaded  not  guilty. 
Thereupon  came  a  jury  of  good  and  lawful 
men,  to  wit,  John  R.  Vidmer  and  eleven  oth- 
ers, who  being  duly  Impaneled  and  sworn, 
according  to  law,  who  having  heard  the  evi- 
dence and  the  charge  of  the  court,  say  on 
their  oaths,  'We,  the  jury,  find  the  defend- 
ant guilty  as  charged  in  the  indictment,'  it 
la  ordered  that  said  defendant  be  remanded 
to  jail  to  await  the  further  action  of  the 
court,  and  that  the  state  of  Alabama,  for 
the  use  of  Mobile  county,  recover  of  said  de- 
fendant the  cost  of  said  prosecution."  This 
entry  was  made  on  December  20,  1894.  At 
the  same  term  of  the  court,  the  following 
sentence  was  pronounced  by  the  court  vuaon 
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the  defendant.  "This  2d  day  of  February, 
1896,  came  the.  state  of  Alabama,  by  its  so- 
licitor, and  the  defendant  was  brought  into 
court  to  receive  sentence  upon  a  conviction 
had  against  him  for  the  crime  of  grand  lar- 
ceny, and,  said  defendant  being  asked  by 
the  court  if  he  had  anything  to  say  why  the 
sentence  of  the  law  should  not  be  paused 
upon  him,  he  replied  he  had  not.  It  Is  there- 
fore considered  by  the  court,  and  Is  so  ad- 
judged, that  you  are  guilty  of  grand  larceny, 
and  It  is  further  considered  and  adjudged 
that  you  perform  hard  labor  for  the  county 
of  Mobile  for  the  term  of  one  year.  It  is  fur- 
ther ordered  that  the  execution  of  this  order 
be  stayed  until  passed  upon  by  the  supreme 
court  of  the  state  of  Alabama."  The  words, 
"are  guilty  of  grand  larceny,  and  It  Is  fur- 
ther considered  and  adjudged  that  you," 
were  added  by  amendment  after  the  sen- 
tence had  been  made,  against  the  objection 
and  exception  of  the  defendant. 

Leslie  B.  Sheldon,  for  appellant  Wm.  O. 
Fltts,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  point  raised  by  the 
appellant  as  to  the  sufficiency  and  validity 
of  the  judgment  entry  and  sentence  in  the 
court  below  has  been  adjudged  against  bis 
contention  in  the  case  of  Wilkinson  v.  State 
(not  yet  officially  reported)  17  South.  458. 

In  a  given  case,  proof  of  the  defendant's 
good  character,  when  considered  alone, 
might  generate  a  reasonable  doubt  of  his 
guilt,  while  the  other  evidence  in  the  case 
would  entirely  remove  the  doubt  which,  in 
the  absence  of  it,  would  arise  on  a  consid- 
eration of  good  character.  The  charge  on 
this  subject  refused  to  the  defendant  had  a 
manifest  tendency  to  mislead  the  Jurv  to 
the  conclusion  that  if  the  fact  that  the  de- 
fendant sustained  a  good  character,  taken 
by  itself,  generated  a  reasonable  doubt  of 
his  guilt,  they  should  acquit  him.  though 
they  might  at  the  same  time  have  found 
from  all  the  evidence  before  them  that  the 
defendant  was  guilty  beyond  a  reasonable 
doubt,  the  circumstance  of  his  good  charac- 
ter to  the  contrary  notwithstanding.  This 
charge  was  properly  refused.  Pate  v.  State, 
94  Ala.  14,  10  South.  665;  Johnson  v.  State, 
94  Ala.  35,  10  South.  667;  Johnson  v.  State 
(Ala.)  16  South.  99;  Grant  v.  State,  97  Ala. 
85,  11  South.  915;  Thomas  v.  State  (not  yet 
officially  reported)  18  South.  229;  Goldsmith 
v.  State  (Ala.)  16  South.  933. 

The  defendant  requested  the  following 
charge:  "I  charge  you  that  every  one  char- 
ged with  the  commission  of  an  offense 
against  the  law  Is  presumed  to  be  innocent 
until  his  guilt  Is  established,  and  the  evi- 
dence sufficient  to  convict  should  not  be  a 
mere  preponderance  of  probabilities,  but 
should  be  so  convincing  as  to  lead  the  mind 
to  the  conclusion  that  the  accused  cannot 
be  guiltless;  and  If,  upon  the  whole  evi- 
dence, the  guilt  of  the  defendant  Is  not  es- 


tablished to  a  moral  certainty,  the  jury  mi 
find  him  not  guilty."   A  charge  in  this  lr 
guage  was  refused  to  the  defendant  in  t 
case  of  Murphy  v.  State,  6  Ala.  845,  a 
again  in  the  case  of  Coleman  v.  State, 
Ala.  52;   and  in  each  of  these  cases  t 
charge  was  held  to  be  good,  and  the  acti 
of  the  court,  refusing  to  give  It  to  the  ju 
erroneous.   In  Mose  v.  State,  36  Ala.  2 
the  trial  court  refused  the  following  chai 
requested  by  the  defendant:    "That  unit 
the  evidence  against  the  prisoner  should 
such  as  to  exclude,  to  a  moral  certain 
every  hypothesis  but  that  of  his  guilt  of  1 
offense  Imputed  to  him,  they  must  find  fa 
not  guilty;"  and  It  was  held  on  appeal  tl 
this  instruction  was  a  correct  statement 
the   law,   and   should   have  been  giv 
Speaking  of  this  charge  and  the  one  uni 
consideration,  taken  from  the  Cases  of  M 
phy  and  Coleman,  supra,  it  was  said  in 
latter  case:   "These  two  statements  of  < 
and  the  same  principle  have  stood  as  guid 
and  without  material  impairment,  for  ms 
years.    We  have  no  intention  now  to  qt 
Hon  them.   They  are  but  strong  express!) 
of  that  full  measure  of  proof  which  the  1 
exacts  before  it  will  sanction  a  conviction 
a  criminal  offense.   But  given  nakedly,  i 
without  explanation,  we  fear  they  may,  i 
sometimes  do,  produce  an  erroneous  Impi 
sion  on  the  minds  of  the  jury."  And  al 
explaining  these  charges,  and  quoting  w 
was  said  by  the  court   In  Murphy's  i 
Mose's  Cases  in  explanation  and  qualifi 
tion  of  these  Instructions,  the  opinion  c 
eludes  on  this  point  as  follows:   "In  giv 
the  charges  copied  from  the  Cases  of  M 
phy  and  Mose,  supra,  the  courts,  to  prev 
misapprehension,  should  further  declare 
the  Jury  that  it  is  moral,  not  mathemati' 
certainty  of  proof  which  the  law  requi: 
and  should  also  give  in  charge  the  expla 
tlon  of  the  language  given  by  this  court 
connection  with  each  of  the  extracts  wh 
form  the  charges  requested  In  this  cai 
Coleman  v.  State,  59  Ala.  52.    It  thus 
pears  that  this  court  condemned  both  tb 
instructions  aB  tending  to  mislead,  an<3 
would  seem  to  logically  follow  that  their 
fusal  by  the  trial  court  was  not  error,  e 
under  the  view  taken  of  them  In  Colemt 
Case.    However  that  may  be,  the  cha 
taken  from  Mose's  Case,  and  said  in  C 
man's  Case  to  state  the  same  principle 
that  embodied  In  the  charge  we  are  i 
considering,  has  been  repudiated  by  • 
court,  not  merely  as  misleading,  but  as 
flrmatively  bad,  in  that  it  requires,  to  < 
victlon,  not  moral  certainty  to  the  exclus 
of  every  reasonable  hypothesis  but  thai 
defendant's  guilt,  but  that  every  hypothc 
however  unreasonable  or  speculative, 
whether  amounting  to  only  a  mere  pc 
bfllty  or  not.  must  be  excluded.  Blackb 
v.  State,  86  Ala.  595,  6  South.  96;  Littk 
State,  89  Ala.  102,  8  South.  82;  Garret 
State,  97  Ala.  18,  27, 14  South.  327,  and  ct 
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cited.  The  charge  we  have  here  is  open  to 
precisely  the  same  objection.  It  requires  of 
the  jury,  before  a  conviction  can  be  had, 
belief,  beyond  a  reasonable  doubt,  not  only 
that  the  defendant  committed  the  offense 
charged,  but,  further,  that  he  cannot  be  in- 
nocent of  the  offense,  which  is  to  say  that 
it  is  not  possible  for  him  to  have  committed 
the  crime.  This  is  a  degree  of  certainty 
which  is  beyond  attainment  on  human  testi- 
mony, and  which  the  law  does  not  require. 
This  charge  was  condemned  as  misleading, 
and  hence  held  to  have  been  well  refused, 
in  McKleroy  v.  State,  77  Ala.  95,  where  the 
criticism  passed  upon  it  in  Coleman's  Case 
was  carried  to  its  legitimate  result;  and 
we  now  go  further,  and  hold  that  the  propo- 
sition it  asserts  Is  unsound  as  well  as  mis- 
leading. The  jury  need  never  find  that  the 
defendant  cannot  be  innocent,  but,  if  they 
believe  his  guilt  beyond  a  reasonable  doubt, 
they  should  convict,  although  it  may  be  he 
is  innocent,  and  although  they  cannot  affirm 
that  he  cannot  be  guiltless.  Pate  v.  State, 
94  Ala.  14,  10  South.  665;  Gilmore  v.  State, 
99  Ala.  154,  13  South.  536. 

This  charge  was  refused  to  the  defendant: 
"It  is  not  every  or  any  possession  of  stolen 
goods  by  a  defendant  which  will  authorise 
the  inference  of  his  complicity  in  the  crime 
of  larceny,  nor  in  fact  every  such  unexplain- 
ed possession."  It  will  suffice  to  say  of  this 
charge  that  it  may  well  be  understood  to 
mean  that  no  possession  of  stolen  goods  will 
authorize  the  inference  of  guilt  even,  in  the 
absence  of  explanation,  which,  of  course,  is 
not  the  law,  and  to  have  given  it  here  would 
have  been  especially  injurious,  because  the 
defendant's  recent  possession  of  the  prop- 
erty stolen  was  clearly  shown. 

The  last  charge  refused  to  the  defendant, 
"Good  character  is  admissible  in  this  case 
to  generate  a  reasonable  doubt,"  was  bad, 
on  considerations  adverted  to  above.  Affirmed. 


NUGHNT  et  ai.  v.  MAYOR,  ETC.,  OF  CITY 
OF  JACKSON. 

(Supreme  Court  of  Mississippi.   May  27,  1895.) 

Statutes— Conflict  between  Authorized  Copt 
and  Pbintsd  Copt  —  Local  Improvements  — 
Mo  us  or  M  aki  no  — Notice  —  Special  Abbksb- 
mbxt. 

1.  Under  Act  April  2,  1892,  §  2,  providing 
that  the  duplicate  or  a  code  deposited  with  the 
secretary  of  state  shall  be  "the  Code  of  Pub- 
lic Statute  Laws  of  this  state,"  section  3011, 
as  contained  in  such  duplicate,  authorizing  a 
city  to  cause  special  improvements  to  be  made, 
which  require  an  outlay  in  excess  of  the  general 
improvement  fund,  and  levy  a  special  tax 
therefor  unless  "a  majority"  of  the  resident 
property  owners  on  the  street  to  be  benefited 
file  a  protest  within  20  days  after  the  passage 
of  the  resolution,  prevails  over  such  section  as 
printed  in  the  Code,  which  merely  provides  for 
such  protest  by  "the  resident''  property  own- 
ers. 

2.  Code  1892,  H  8011,  3012,  provide  that, 
when  any  improvement  requiring  an  outlay  in 
excess  of  the  general  improvement   fund  is 


deemed  necessary,  the  mayor  and  board  of  al- 
dermen shall  so  declare  by  resolution,  describ- 
ing the  improvement;  that  they  shall  then 
publish  the  resolution  21  days,  and,  if  a  ma- 
jority of  the  property  owners  to  be  benefited 
fail  to  protest  within  20  days  after  the  passage 
of  the  resolution,  and  do  not,  within  20  days 
after  the  resolution  becomes  operative,  make 
the  improvements,  then  the  street  commission- 
er, after  giving  the  owners  5  days'  notice,  shall 
proceed  to  make  the  repairs.  Held  that,  since 
the  full  period  of  publication  must  have  expired 
before  the  resolution  becomes  "operative,'1  the 
property  owners  have  25  days  after  the  ter- 
mination of  the  21  days  of  publication  in  which 
to  make  the  improvements. 

3.  Such  act  fully  meets  the  requirement 
that  notice  shall  be  given  the  property  owner 
at  some  stage  of  the  proceeding,  and  in  such 
a  manner  as  to  give  him  an  opportunity  to  be 
heard  before  final  consideration. 

4.  The  courts  will  not  interfere  with  the  ex- 
ercise of  discretion  by  municipal  officers,  on 
whom  power  is  conferred  to  judge  of  the  ne- 
cessity for  local  improvements,  in  the  absence 
of  fraud  or  oppression. 

Appeal  from  chancery  court,  Hinds  county; 
H.  C.  Conn,  Chancellor. 

Bill  for  injunction  by  W.  L.  Nugent  and 
others  against  the  mayor  and  board  of  alder- 
men of  the  city  of  Jackson.  From  a  decree 
dismissing  the  bill,  complainants  appeal. 
Affirmed. 

The  board  of  mayor  and  aldermen  of  the 
city  of  Jackson  passed  the  following  ordi- 
nance: 

"An  ordinance  declaring  to  be  necessary  cer- 
tain  special   improvements   on  High, 
Barksdale,  Asylum,  Roach,  Capital  and 
GalatiB  streets,  and  certain  sidewalks 
thereof  to  be  nuisances,  and  providing  for 
grading,  constructing  and  paving  said 
sidewalks  by  special  assessments  against 
abutting  lots. 
"Be  it  ordained  by  the  board  of  mayor  and 
aldermen  of  the  city  of  Jackson,  that  im- 
provements which  require  unusual  outlay 
and  costs  in  excess  of  the  general  improve- 
ment funds  of  the  city,  are  necessary  in  the 
building  of  sidewalks  along  the  south  side  of 
Barksdale  street;   along  the  north  side  of 
High  street  from  Jefferson  to  West  street; 
along  the  south  side  of  Asylum  street  from 
State  to  President  street;    along  the  west 
side  of  President  street  from  Fortification  to 
High  street;   along  the  east  side  of  Roach 
street  from  the  A  &  V.  R,  R.  to  -Capital 
street;  from  the  east  side  of  I.  C.  Enoch's 
property  to  Minerva  avenue;  along  the  south 
side  of  College  from  Jefferson  to  State  street; 
along  the  north  side  of  College  street  from 
State  to  North  street,  and  along  the  east 
side  of  Galatln  street  from  Pearl  to  the  cor- 
ner of  Geo.  Lemon's  property;  and  the  foot- 
ways or  sidewalks  along  said  streets  above 
mentioned  and  described  are  hereby  declared 
to  be  public  nuisances,  and  said  nuisances 
shall  be  abated  by  the  owners  of  the  lots  of 
land  lying  along  and  adjoining  and  fronting 
and  abutting  on  said  streets  and  footways 
and  sidewalks  by  the  building  of  suitable 
and  proper  sidewalks  as  required  in  the  next 
section  of  this  ordinance. 
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"Sec.  2.  The  owner  of  each  of  these  sev- 
eral lots  of  land  lying  alongside  and  front- 
ing or  abutting  on  the  footways  or  sidewalks 
on  the  several  streets  described  in  the  first 
section  of  this  ordinance  is  hereby  ordered 
and  required,  at  his  or  her  own  expense,  to 
grade  and  construct  and  hereafter  keep  in 
good  repair  a  sidewalk  along  the  entire  side 
or  front  of  his  lot  or  lots,  so  fronting,  lying 
along  or  abutting  on  the  said  streets,  within 
twenty  days  after  this  ordinance  becomes 
operative  provided  that  if  the  owner  of  any 
lotBhall  have  heretofore  constructed  a  side- 
walk of  brick  along  his  lot  in  substantial 
compliance  with  the  requirements  herein  and 
keep  the  same  in  repair,  it  shall  be  deemed 
a  compliance  herewith.  Said  sidewalks  shall 
be  of  uniform  width  along  said  streets,  so 
graded  as  to  make  an  even  smooth  footing 
inclined  upwards  from  the  outer  edge  to- 
wards the  lot  one  inch  to  each  three  feet, 
and  shall  be  closely  paved  with  well  burnt 
whole  brick.  They  shall  conform  in  grade, 
width  and  appearance  as  near  as  practicable 
to  adjoining  brick  pavements  and  sidewalks. 
If  any  owner  or  owners  of  lots  lying  along, 
fronting  or  abutting  on  said  streets  and  side- 
walks shall  fail  or  refuse  to  construct  such 
sidewalk  as  la  herein  required  within  said 
time  the  street  commissioner  shall,  after  the 
expiration  of  said  twenty  days,  and  after 
giving  five  days'  notice  to  the  owner  or  oc- 
cupant of  the  lot  or  lots  In  front  of  or  along 
which  no  sidewalks  have  been  constructed, 
as  above  required,  proceed  at  the  expense  of 
the  city,  to  have  said  sidewalks  constructed, 
as  above  required,  under  the  cheapest  and 
best  contract  possible,  and  he  shall  keep  a 
strict  account  of  the  actual  cost  of  making 
said  improvement  along  or  in  front  of  each 
lot,  and  shall  make  an  accurate  report  of  the 
said  costs  to  the  mayor  and  aldermen  at  the 
next  regular  meeting  after  the  completion  of 
the  work  for  their  approval,  and  special  as- 
sessment of  said  costs  with  ten  per  cent  in- 
terest additional,  shall  be  made  against  the 
lot  or  lota  so  Improved,  each  lot  to  be  assess- 
ed in  proportion  to  the  number  of  feet  along- 
side or  in  front  of  which  the  lot  is  laid." 

Appellants  are  the  joint  owners  of  the 
south  half  of  a  two-acre  lot  lying  along  the 
north  side  of  High  street,  and  declined  to 
comply  with  the  requirements  of  this  or- 
dinance, and  filed  a  written  protest  with  the 
clerk  of  the  board  of  mayor  and  aldermen 
within  20  days  from  the  time  of  its  adoption. 
The  city,  after  giving  the  notices  required  by 
law,  proceeded  to  build  the  pavement,  when 
appellants  sued  out  the  Injunction  In  this 
case,  and  contended  that  the  city  had  no  legal 
authority  to  build  sidewalks  at  the  expense 
of  adjoining  lot  owners.  From  a  decree  in 
the  court  below,  dissolving  the  Injunction, 
and  dismissing  their  bill,  complainants  ap- 
pealed. 

Nugent  &  McWillie,  for  appellants.  Wil- 
liamson &  Potter,  for  appellee. 


WHITFIELD,  J.  Sections  2925,  to  and  in- 
cluding section  2956,  Code  1892,  contain  a 
specific  enumeration  of  powers  (32  In  num- 
ber) conferred  on  each  municipal  corpora- 
tion governed  by  the  provisions  of  chapter  93 
of  said  Code  on  municipalities.  Among  these 
powers  is  the  one  conferred  by  section  2944. 
which  provides  that  the  board  of  mayor  and 
aldermen  of  each  municipality  shall  have 
power  "to  cause  to  be  constructed  and  main- 
tained sidewalks,  determine  the  materials 
and  plans,  and  specifications  and  grades  of 
the  same,  and  to  levy  and  to  collect  taxes 
by  special  assessment,  for  the  payment  of 
the  same."  This  section  confers  the  power, 
and  sections  3006,  3011-3013,  prescribe  the 
mode  in  which  the  power  is  to  be  exercised. 
All  these  sections  must  be  treated  together, 
as  propounding  one  general  scheme.  The 
phrase  "special  assessment"  has  a  well-as- 
certained meaning  in  legislation  on  this 
subject-matter,  and  means,  as  shown  by  the 
context  in  which  it  stands,  "assessment 
specially"  imposed  for  the  "construction  and 
maintenance  of  sidewalks,"  etc.,— the  usual 
local  assessment  for  such  purposes. 

Counsel  for  appellants  earnestly  contends 
that,  under  section  3011,  Code  1892,  the 
"power  to  cause  such  improvement  to  be 
made,"  etc.,  cannot  be  exercised,  as  against 
any  "resident  owner  of  property  on  said 
sidewalk,"  etc.,  if  such  owner  shall,  "with- 
in twenty  days  after  the  passage  of  the  res- 
olution, file  with  the  clerk  his  protest  in 
writing  against  such  improvement."  He 
refers  us  to  no  authority,  and  cites  only 
section  3011  as  It  stands.  On  the  face  of 
this  section,  as  it  stands  in  the  printed  Code 
of  1892,  it  would  seem  that  the  "power  to 
cause  such  improvement  to  be  made"  would, 
on  this  Idea,  as  applied  to  the  language  of 
this  section,  exist,  unless  all  the  said  res- 
ident owners  of  property  filed  such  protest 
So  great  is  the  obscurity  of  this  section, 
however,  and  so  difficult  of  satisfactory 
explication  the  scheme  propounded  by  it  and 
section  3012.  that  we  have  given  unusual 
pains  to  the  consideration  of  the  subject 
and  we  find  in  the  "duplicate  of  the  Anno- 
tated Code  of  1892,  deposited  In  the  office 
of  the  secretary  of  state  •  •  •  as  the 
Code  of  Public  Statute  Laws  of  this  state" 
(Act  April  2,  1892,  f  2),  and  In  Williams  v. 
Cammack,  27  Miss.  221,  what  clears  up  the 
whole  matter.  The  fact  is  revealed  by  the 
said  duplicate  of  the  Annotated  Code  of 
1892  that,  between  the  words  "if"  and  "the" 
in  the  seventh  line  of  section  3011  of  the 
Code  of  1802,  as  printed,  the  words  "a  ma- 
jority of  have  been  left  out  by  the  printer, 
thus  changing  the  entire  sense  of  the  sec- 
tion. It  appears  from  said  duplicate  Code 
on  file  in  the  office  of  the  secretary  of  state, 
which  shows  the  law  as  it  now  Is,  and  the 
corrections  made  by  the  legislature  in  the 
draft  of  the  Code  of  1892,  as  proposed  by  the 
commissioners  who  framed  it,  that  said  draft 
I  of  said  Code  originally  provided  that  if  the 
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protest  was  made  by  two-thirds  of  the  res- 
ident property  owners,  the  power  to  make 
the  Improvement  should  not  be  exercised, 
and  that  the  legislature  changed  this,  so  as 
to  defeat  the  exercise  of  the  power  In  case 
a  majority  of  said  resident  property  owners 
should  protest  There  being  a  conflict  In 
this  respect  between  section  3011,  as  It  ap- 
pears In  the  printed  Code  of  1882,  which 
requires  that  all  the  resident  property  own- 
ers should  protest,  and  the  said  duplicate 
Code,  which  only  requires  that  a  majority 
shall  protest,  the  said  duplicate  must  pre- 
vail. Act  April  2,  1892,  ft  2;  Hunt  v.  Wright, 
70  Miss.  808,  11  South.  608;  Ex  parte  Wren, 
63  Miss.  512.  Section  3011,  therefore,  does 
clearly  provide  that,  "if  a  majority  of  the 
resident  owners  of  the  property  on  said 
*  *   •  sidewalk,  or  part  thereof,  to  be  ben- 
efited by  such  improvement,   do,  within 
twenty  days  after  the  passage  of  the  resolu- 
tion file  with  the  clerk  their  protest  in  writ- 
ing against  such  Improvement,"  then  the 
board  shall  not  have  the  power  to  cause  it 
to  be  made.  etc.  That  this  Is  the  true  con- 
struction of  the  section  is  shown  by  Williams 
v.  Cammack,  27  Miss.  221,  where,  in  speak- 
ing of  a  similar  provision,  as  to  a  majority 
protest.  In  the  law  under  discussion  there, 
as  to  levee  assessment,  the  court  say:  "This 
protest  certainly  gave  no  force  to  the  act,  but 
was  intended  expressly  to  put  an  end  to  its 
operation.  If  the  provision  had  been  that 
the  act  should  not  have  any  effect  until  a 
majority  of  the  voters  should  sign  their  writ- 
ten  assent  to  it,  the  objection  that  the  act 
had  no  binding  force  until  a  majority  assent- 
ed'  would  have  more  force;   but  no  such 
condition  was  annexed  to  it"  Being  a  local 
act  affecting  only  the  property  owners  of 
the  particular  county,  and  Intended  for  their 
benefit,  it  was  provided  that  they  should 
have  the  privilege  of  putting  an  end  to  its 
operation  in  the  manner  prescribed  in  the 
act;  otherwise,  that  It  should  continue.  It 
derived  no  binding  force  from  the  action  of 
the  voters,  but  quite  the  reverse;  so  that  a 
majority  of  the  said  resident  property  own- 
ers not  having,  in  this  case,  exercised  their 
undoubted  privilege  of  putting  an  end  to 
the  exercise  of  the  power  to  make  the  im- 
provement, by  filing  their  written  protest 
as  provided,  it  is  immaterial  that  only  the 
appellants  protested.  The  protest  must  be 
the  protest  of  a  majority,  as  aforesaid,  to 
be  effectual,— "a  majority,"  that  is,  of  the 
property  owners  on  the  sidewalk,  or  part 
thereof,  to  be  benefited  by  the  Improvement 
"along  the  whole  distance,  on  each  separate 
street,  along  which  the  sidewalk  is  directed 
to  be  Improved."  Of  course  "the  majority 
of  the  property  owners"  means  the  majority 
of  the  property  owners  on  each  sidewalk, 
considered  separately  from  every  other  side- 
walk, and  "part  thereof."  means  that  part 
of  the  sidewalk  ordered  to  be  improved.— 
suc-h  part  In  its  whole  distance.  So  con- 
strued, the  statute  gives  the  privilege  of 


putting  an  end  to  the  operation  of  this 
ordinance  to  a  majority  of  all  the  property 
owners  interested  in  the  improvement,  by 
ownership  of  property  abutting  on  said  side- 
walk, or  part  thereof,  anywhere  along  it 
within  the  whole  distance  of  said  sidewalk, 
or  part  thereof,  ordered  to  be  improved.  So 
construed,  It  is  a  wise  and  conservative  stat- 
ute. 

The  language  of  section  3011  is  exceeding- 
ly awkward,  and  this  section  and  section 
3012,  taken  together,  are  very  difficult  of 
satisfactory  construction;  but  we  think  the 
scheme  fairly  deducible  from  sections  3008- 
and  3011-3013,  is  this:  That  when  any  im- 
provement which  requires  "unusual  outlay 
and  costs  in  excess  of  the  general  improve- 
ment fund"  is  deemed  necessary  by  the 
mayor  and  board  of  aldermen,  they  shall  so 
declare  by  resolution,  describing  the  Im- 
provement; that  they  are  made  the  judges 
of  such  necessity;  that  having  so  declared 
the  Improvement  necessary,  they  shall  pub- 
lish, the  resolution,  as  provided  in  section 
8006,  In  some  newspaper  of  the  municipal- 
ity, or,  if  there  be  no  such  newspaper,  "then- 
by  posting,"  etc.,  "for  three  weeks";  that, 
property  owners  affected  by  the  resolution 
shall  have  "twenty  days  after  the  passage- 
of  the  resolution,"  during  which  time  the 
said  publication  is  being  made,  within 
which  to  file  their  written  protest,  In  which,, 
of  course,  they  are  to  specify  the  grounds 
of  their  protest  against  the  improvement; 
that  such  protest  to  be  effectual  to  put  an 
end  to  the  operation  of  the  law,  ought  to  be 
signed  by  a  majority  of  said  resident  prop- 
erty owners,  etc.;  that  if  such  protest  is  so 
filed,  the  Improvement  is  not  to  be  made; 
that  if  it  be  not  so  filed,  and  the  property 
owners  fall  to  make  the  special  Improve- 
ment within  20  days  after  the  completion 
of  the  publication  of  the  resolution  (and 
which  may  be  more  than  50  days  after  the 
passage  of  the  resolution,  since  it  might  not 
be  promptly  published  on  passage),  then  the 
street  commissioner  shall  give  the  property 
owners  5  further  days'  notice  of  the  neces- 
sity for  the  Improvement,  during  which  & 
days  the  property  owners  may  conclude  to 
do  the  work  themselves,  and,  if  they  still 
decline,  then  the  street  commissioner  shall 
proceed  "to  make  the  repairs,"  etc.;  the 
mayor  and  board  of  aldermen  having,  at 
some  date  subsequent  to  the  expiration  of 
20  days  from  the  completion  of  the  publica- 
tion, made  an  order  directing  the  street 
commissioner  to  give  such  5  days'  notice, 
and  then,  in  the  case  stated,  to  make  such 
improvement  as  directed  in  section  3012. 
This  seems  to  us  what  is  meant.  This  con- 
struction gives  the  property  owner  the  lon- 
gest time.  After  the  "resolution  is  passed," 
it  may  be  some  days  before  It  is  published. 
It  must  be  published  21  days,  and  surely, 
as  the  object  of  publication  is  notice,  the 
rule  elsewhere  obtaining  must  apply  here, 
—that  the  full  period  of  publication  must 
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have  expired  before  the  resolution  or  ordi- 
nance can  be  deemed  operative.  After  the 
expiration  of  the  21  days  of  publication,  the 
property  owners  still  have  25  days  within 
which  to  make  the  special  Improvement 
themselves.  There  may  be  said  to  be  two 
notices  here,— the  newspaper  publication,  or 
posting,  and  the  final  5  days'  notice.  The 
first  character  of  notice  is  Intended  to  give 
the  said  property  owners  opportunity  to  file 
their  majority  protest;  the  5  days'  notice  Is 
meant  to  give  them  that  much  further  time 
in  which  to  exercise  their  election  as  to 
whether  they  will  make  the  improvement 
themselves,  or  let  the  municipality  do  it. 

We  think  the  necessity  for  notice  is  satis- 
fled  by  this  ordinance,  within  the  principle 
laid  down  in  the  authorities  holding  notice 
necessary.  Says  Mr.  Elliott  (Elliott,  Roads 
&  S.  p.  415):  "The  only  defensible  rule  Is 
that  which  requires  that  at  some  stage  of 
the  proceedings,  before  the  judgment  or  de- 
cision becomes  conclusive,  the  landowners 
should  have  notice,  or  the  opportunity  to  be 
heard.  We  do  not  say  that  he  Is  entitled 
to  be  heard  on  every  question;  far  from 
that,  for  we  do  not  believe  he  Is  entitled,  as 
a  fundamental  right,  to  be  heard  on  mat- 
ters which  simply  affect  the  question  of  the 
regularity  of  the  proceedings;  but  we  do  be- 
lieve that,  before  the  final  determination, 
he  Is  entitled  to  be  heard  upon  questions 
which  vitally  touch  the  validity  of  the  pro- 
ceedings. •  •  •  But  while  we  regard  no- 
tice as  indispensable,  we  do  not  believe  that 
it  need  always  be  given  during  the  Initia- 
tory or  original  proceedings.  On  the  con- 
trary, our  judgment  is  that,  if  It  Is  provided 
for  at  some  stage  of  the  proceedings,  and  In 
such  a  mode  as  to  give  the  party  an  oppor- 
tunity to  be  heard  before  a  final  considera- 
tion Is  reached.  It  will  be  sufficient."  The 
publication  and  the  opportunity  to  protest 
Amply  meet  this  requirement. 

It  is  not  necessary,  in  our  view,  to  discuss 
the  question  of  notice  in  this  case,  in  the 
view  of  those  authorities  .which  hold  that, 
"when  the  local  authorities  may  arbitrarily 
decide  that  the  improvement  does  benefit 
land  to  the  extent  of  the  expense  of  making 
It,"  no  notice  is  necessary  (Elliott,  Roads  & 
S.  p.  897),— a  view  said  to  be  "unquestion- 
ably sustained  by  the  weight  of  authority"; 
section  3011  making  the  municipal  authori- 
ties the  Judge  of  the  necessity  of  the  im- 
provement, not,  necessarily,  of  whether  It 
be  beneficial  to  the  property  owners.  In- 
deed, the  doctrine  in  our  state,  as  enunciat- 
ed in  the  masterly  opinion  of  Chief  Justice 
George  in  Town  of  Macon  v.  Patty,  57  Miss. 
878,  is  that  the  right  to  impose  these  local 
assessments  does  not  rest  solely  on  the  Idea 
-  of  benefit,  and  cannot  logically  be  upheld  on 
that  theory,  but  the  principle  that,  when 
certain  persons  are  so  placed  as  to  have  a 
common  Interest  among  themselves,  but  In 
common  with  the  rest  of  the  community, 
laws  may  be  justly  made,  providing  that. 


under  suitable  and  equitable  regulations, 
those  common  Interests  shall  be  so  managed 
that  those  wbo  enjoy  the  benefits  shall 
equally  bear  the  burden.  "They  are  char- 
ges upon  property,  Inseparably  incident  to 
its  location  in  regard  to  other  property." 
There  would  seem,  therefore,  to  be  no  force 
In  the  argument  as  to  the  necessity  for 
showing  that  benefit  Is  conferred  by  the  im- 
provement with  us.  But,  however  this  may 
be,  we  think,  on  the  question  of  notice, 
ample  notice  Is  here  shown. 

We  cannot  approve  the  contention  that  in 
this  imposition  of  these  local  assessments  the 
rule  of  equality  and  impartiality  required  by 
the  constitution  as  to  ordinary  taxation  is  to 
be  observed.  The  contrary  view  is  thoroughly 
established.  It  is  well  said  by  Mr.  Justice 
Field,  In  Hagar  v.  Reclamation  Dlst  No.  108, 
111  U.  S.  705,  4  Sup.  Ct  663:  "The  rule  of 
equality  and  uniformity  prescribed  in  cases 
of  taxation  for  street  and  county  purposes 
does  not  require  that  all  property  or  all  per- 
sons In  a  county  or  district  should  be  taxed  for 
local  purposes.  Such  an  application  of  the 
rule  would  often  produce  the-  very  inequality 
it  was  designed  to  prevent  As  we  said  in 
Louisiana  v.  PUsbury,  105  U,  S.  278,  295,  there 
would  often  be  manifest  injustice  In  subjecting 
the  whole  property  of  .  a  city— and  the  same 
may  be  said  of  the  whole  property  of  any 
district— to  taxation  for  an  improvement  of 
a  local  character."  It  Is  far  too  late  to  ques- 
tion now  the  validity  of  legislation  like  this. 
Imposing  local  assessments,  investing  the  lo- 
cal authorities  with  the  discretion  of  judging 
as  to  the  necessity  for  the  improvements,  and 
with  power  to  levy  and  apportion  the  charge. 

We  adhere  to  the  announcement  in  Town  of 
Macon  v.  Patty,  supra,  generally  recognised 
now  as  sound,  that  "these  assessments  are 
not  within  the  unrestricted  discretion  of  the 
legislature,  but  are  subject  to  many  and  just 
limitations,  which  the  courts  will  enforce"; 
an  announcement  extended  and  explained.  In 
his  work  on  Roads  and  Streets,  by  Mr.  El- 
liott, at  page  375:  "It  Is  quite  clear  that  courts 
cannot,  on  principle,  be  Invested  with  the  dis- 
cretionary power  of  determining  when  high- 
ways should  be  Improved.  Of  necessity,  the 
power  must  reside  in  some  lawful  body,  and 
in  no  other  can  It  be  more  appropriately  placed 
than  in  one  selected  by,  and  coming  from,  the 
immediate  vicinity  of  the  highway  to  be  im- 
proved. Local  officers  are  near  the  persons 
and  property  affected.  They  have  a  clear 
knowledge  of  the  wants  of  the  community. 
They  are  more  directly  under  the  supervision 
of  the  inhabitants  of  the  locality  than  other 
officers,  and  it  Is  but  reasonable  to  hold,  as  it 
Is  generally  held,  that  they  are  the  exclusive 
judges  of  when,  and  In  what  manner,  the 
highway  should  be  improved.  The  right  of 
the  Judiciary  to  Interfere  can  only  exist  where 
there  has  been  fraud  or  oppression,  or  some 
such  wrong,  constituting  a  plain  case  of  abuse 
of  discretion."  Nothing  of  the  sort  Is  shown 
here.  See,  generally,  Elliott,  Roads  &  S.  c 
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22,  especially  at  pages  375,  385,  391-393,  398, 
397,  402,  410,  and  415;  2  Dill.  Mun.  Corp. 
§§  752-761,  Inclusive;  Town  of  Macon  v.  Patty, 
supra;  Daily  v.  Swope,  47  Miss.  380;  Williams 
v.  Cammack,  27  Miss.  209;  Smith  v.  Corpora- 
tion of  Aberdeen,  25  Miss.  458. 

The  case  chiefly  relied  on  by  appellants 
(Ulman  v.  Mayor,  etc  [Md.]  20  Atl.  141)  serves 
only  to  show  the  very  unsatisfactory  attitude 
of  the  supreme  court  of  Maryland  on  the  gen- 
eral question,  though  the  decision  In  the  par- 
ticular case  may  be  rested  on  the  fact  that 
there  was,  In  that  case,  no  notice  whatever. 
The  whole  proceeding  was,  In  the  strictest 
sense  of  the  term,  purely  ex  parte.  The  court 
say:  "That  case,  by  three  judges  to  two,  over- 
ruled an  earlier  case,— Mayor,  etc,  of  Balti- 
more v.  The  Johns  Hopkins  Hospital,  56  Md. 
1."  A  singular  feature  of  Ulman  v.  Mayor, 
etc.,  is  that  it  professes  to  rest  on  Spencer  v. 
Merchant,  125  U.  S.  345.  8  Sup.  Ct  921,  but 
quotes  from  the  dissenting  opinion  of  Mr. 
Justice  Matthews,  which  opinion  itself  quotes 
from  Stuart  v.  Palmer,  74  N.  Y.  183,  and  pro- 
nounces that  irreconcilable  with  the  very  able 
opinion  of  Mr.  Justice  Finch  in  Spencer  v. 
Merchant,  100  N.  Y.  587,  588,  3  N.  E.  682, 
which  latter  opinion  Justice  Gray,  for  the 
court,  adopted.  It  is  further  to  be  noted,  as 
said  in  Town  of  Macon  v.  Patty,  57  Miss. 
407,  that  there  is  a  very  ^vide  distinction  be- 
tween the  power  to  impose  these  local  assess- 
ments for  the  improvement  of  streets  and 
the  improvement  of  sidewalks.  The  latter  can 
be  maintained  under  the  police  power.  All 
that  is  said  in  the  ordinance  about  the  dirt 
sidewalk  being  a  public  nuisance  Is,  of  course, 
mere  thundering  in  the  preface  It  Is  pure 
surplusage.  The  sidewalk  was  no  nuisance 
of  any  kind.  Sections  3011,  3012,  are  exceed- 
ingly awkward  and  unintelligible.  Many 
criticisms  could  be  indulged.  The  order  of  the 
board  Is  styled  "Resolution"  In  section  3011, 
and  "Ordinance"  in  section  3012.  It  is  requir- 
ed in  section  3011  that  the  property  owners 
must  file  their  protest  within  "twenty  days 
from  the  passage  of  the  resolution,"  and  yet 
the  resolution  must  be  published  for  three 
weeks,  and  the  publication  will  certainly  not 
be  completed  within  the  said  20  days  from 
the  passage  of  the  resolution,  etc  But  we 
must  so  construe  the  law  as  to  uphold  it, 
If  It  can  reasonably  be  done,  and  thus  ef- 
fectuate the  legislative  will;  and  we  are  sat- 
isfied with  the  construction  we  have  placed 
upon  it  As  correctly  said  In  Williams  v. 
Cammack,  27  Miss.  219,  224:  "It  is  of  com- 
mon occurrence  that  legislative  acts,  designed 
for  the  general  good,  work  the  most  serious 
injury  to  the  interests  of  Individuals.  These 
may  be  hardships,  but  they  are  inconveniences 
incident  to  society,  and  a  part  of  the  sac- 
rifices every  one  must  make,  in  order  to  enjoy 
the  greater  advantages  of  law  and  govern- 
ment •  *  They  must  be  submitted  to,  as 
the  necessary  action  of  the  machinery  of  gov- 
ernment and  as  individual  sacrifices  to  the 
general  good,  In  order  that  the  advantages  of 
v.l8so.no.l8— 32 


the  social  compact  may  be  enjoyed."  Affirm- 
ed. 

When  this  case  was  decided,  J.  A.  P.  CAMP- 
BELL, Special  Judge,  presided  in  place  of 
WOODS,  J,  absent  sick. 


UNION  MORTGAGE,  BANKING  &  TRUST 

CO.  et  al.  v.  PETERS  et  al. 
(Supreme  Court  of  Mississippi.   June  10,  1895.) 

Mortgages— Waiver  or  Priority— SUFMCIENOT 
of  Evidence.— Subrogation— Lim- 
itations— Estoppel. 

1.  Where,  in  an  equity  case,  plaintiff  claims 
that  certain  defendants  agreed  that  a  second 
mortgage  held  by  them  should  be  second  to  a 
subsequent  mortgage  to  be  given  to  plaintiff, 
to  secure  funds  to  pay  the  first  mortgage,  while 
such  defendants  claim  that  the  agreement  relat- 
ed to  the  first  mortgagee,  and  a  supposed  renew- 
al of  the  first  mortgage,  and  the  evidence  is  so 
conflicting  that  it  can  be  harmonized  without 
imputing  perjury  to  some  one  only  on  the  the- 
ory that  the  parties  on  one  side  were  referring 
to  one  thing,  and  those  on  the  other  to  a  differ- 
ent thing,  so  that  their  minds  never  met,  and 
the  court  cannot  say  that  such  is  not  the  fact, 
the  evidence  is  insufficient  to  establish  the  con- 
tract of  waiver  by  such  defendants. 

2.  Where  money  is  loaned  to  pay  off  a  first 
mortgage  on  the  representation  of  the  borrower 
that  the  land  is  unincumbered  except  as  to  such 
mortgage,  the  -lender  will  be  subrogated  to  the 
rights  of  the  first  mortgagee  as  against  a  second 
mortgagee,  who  was  ignorant  of  the  transaction, 
even  after  such  first  mortgage  is  paid  and  de- 
livered up  to  the  mortgagor,  and  such  lender 
has  foreclosed  his  mortgage  and  taken  posses- 
sion.  Whitfield,  J.,  dissenting. 

3.  Where  one  who  lends  money  to  pay  off 
a  first  mortgage  is  entitled  to  be  subrogated  to 
the  rights  of  the  first  mortgagee,  because  the 
mortgagor  fraudulently  represented  that  the 
land  was  unincumbered,  the  mortgagor  or  his 
representative  cannot  invoke  the  statute  of 
limitations  to  defeat  the  first  mortgage. 

Appeal   from   chancery  court,  Coahoma 
county;  W.  R,  Trigg,  Chancellor. 

Bill  by  the  Union  Mortgage,  Banking  & 
Trust  Company  and  C.  M.  Reynolds  against 
Peters  &  Trezevant,  trustees,  and  others,  to 
enjoin  defendants  Peters  &  Trezevant,  trus- 
tees, from  prosecuting  a  certain  ejectment 
suit  and  for  other  relief,  In  which  such  de- 
fendants filed  a  cross  bill  for  possession  of 
the  land  in  dispute,  and  for  rents  and  prof- 
its. From  a  decree  dissolving  the  tempora- 
ry Injunction,  and  in  favor  of  defendants 
Peters  &  Trezevant,  trustees,  on  their  cross 
bill,  complainants  appeal.  Reversed. 

The  Union  Mortgage,  Banking  &  Trust 
Company  and  C.  M.  Reynolds  filed  their  bill 
in  the  chancery  court  of  Coahoma  county 
against  Peters  &  Trezevant,  trustees,  Thom- 
as H.  Allen  &  Co.,  and  J.  H.  Peace,  as  ad- 
ministrator of  the  estate  of  J.  A.  Peace,  and 
in  his  own  capacity,  in  which  they  allege 
that  on  the  15th  day  of  May,  1883,  J.  A.  . 
Peace  borrowed  from  the  American  Free- 
hold Land-Mortgage  Company  of  London, 
Limited,  the  sum  of  $26,000,  for  which  he 
gave  four  promissory  notes,  of  f6,500  each, 
dated  May  15,  1883,  due  May  15,  1885,  1880, 
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1887,  and  1888,  respectively,  bearing  8  per 
cent.  Interest,  payable  annually,  and  exe- 
cuted a  deed  of  trust  on  certain  lands  de- 
scribed in  the  bill  to  J.  K.  O.  Underwood,  as 
trustee,  to  secure  the  payment  of  same; 
that  on  the  23d  day  of  November,  1885,  L. 
M.  Hopson,  administratrix,  recovered  a  de- 
cree in  the  chancery  court  of  Coahoma  coun- 
ty against  J.  A.  Peace  for  the  sum  of  $6,- 
608.G3,  which  bore  10  per  cent  Interest,  and 
was  declared  a  Hen  on  the  lands  as  describ- 
ed In  the  bill,  but  subject  to  the  deed  of 
trust  of  Sherwood  and  a  first  Hen  on  other 
lands,  and  the  lands  decreed  to  be  sold  to 
pay  this  debt;  that  said  decree  was  sold 
on  the  day  It  was  rendered,  and  the  Corbin 
Banking  Company  became  the  real  purchas- 
ers; that  on  the  1st  day  of  June,  1885,  J.  A. 
Peace  executed  a  deed  of  trust  for  the  ben- 
efit of  Thomas  H.  Allen  &  Co.  on  the  lands  cov- 
ered by  the  Sherwood  deed  of  trust  and  oth- 
er lands;  that,  so  far  as  the  lands  embraced 
In  the  Allen  trust  deed  were  the  same  as 
those  covered  by  the  Sherwood  deed  and  the 
Hopson  decree,  said  Thomas  H.  Allen  &  Co. 
only  acquired  a  second  Hen;  that  J.  A. 
Peace  failed  to  pay  his  notes  due  the  Free- 
hold Company  as  well  as  the  Hopson  de- 
cree, and  after  the  last  of  the  notes  feU  due, 
to  wit,  on  May  15,  1888,  and  at.  a  time  when 
the  Freehold  Company  and  the  Corbin  Bank- 
ing Company  were  pressing  him  for  pay- 
ment, Peace  employed  B.  J.  Martin  to  ob- 
tain a  loan  for  a  sufliclent  sum  to  pay  off 
the  Freehold  debt  and  the  decree,  and  in  or- 
der to  enable  Peace  to  obtain  this  loan  Al- 
len &  Co.,  to  whom  he  still  owed  a  large 
debt,  secured  by  a  second  deed  of  trust, 
which  was  subordinate  to  the  Sherwood 
deed  of  trust  and  the  Hen  of  the  Hopson  de- 
cree, as  to  the  lands  embraced  therein, 
agreed  to  waive  the  priority  which  their 
deed  of  trust  would  have  over  any  new  se- 
curity on  the  same  lands,  by  canceling  their 
deed  of  trust,  and  taking  a  new  one  after 
the  deed  of  trust  securing  the  new  loan  was 
executed  and  recorded.  The  bill  charges 
that  Allen  &  Co.  were  largely  interested  In 
procuring  the  new  loan,  thereby  preventing 
a  foreclosure  of  the  Freehold  deed  of  trust, 
which  would  have  resulted  In  serious  loss 
to  them;  that  In  February,  1889,  Martin 
forwarded  Peace's  application  for  a  loan  to 
the  Corbin  Banking  Company  for  $38,000, 
on  the  lands  then  embraced  in  the  Freehold 
deed  of  trust  and  the  Allen  trust  deed,  and 
some  wild  lands  not  covered  by  either  deed 
of  trust,  but  covered  by  the  Hopson  decree, 
Hi  which  he  stated  that  he  was  the  owner  of 
said  lands,  and  there  were  no  pending  suits 
against  him,  and  no  Hens  of  any  kind  ex- 
cept as  stated  therein;  that  said  loan  was 
accepted  by  the  Union  Company  in  March, 
1889,  said  loan  to  be  paid  back  In  10  years, 
all  of  said  notes  to  be  secured  by  first  mort- 
gage on  the  lands  of  Peace  described  In  his 
application;  that  on  April  20,  1889,  Peace 
executed  a  deed  of  trust  on  said  lands  to  the 


Union  Company,  to  secure  the  payment  of 
$38,000,  which  It  on  that  day  loaned  to  him, 
and  on  the  next  day  Peace  executed  a  deed 
of  trust  to  AUen  &  Co.,  who  at  once  had 
their  deed  of  trust  of  June,  1885,  canceled, 
and  their  new  deed  filed  for  record;  that 
they  did  this  knowing  that  the  deed  of  trust 
to  the  Union  Company  had  been  executed 
on  the  day  before,  and  supposing  It  had 
been  filed  for  record;  that  their  deed  re- 
ferred to  the  Union  Company  deed  as  of  rec- 
ord in  Coahoma  county;  that  Martin,  in- 
stead of  forwarding  the  deed  of  trust  the 
day  It  was  executed,  discovered  a  mistake 
in  the  description  of  some  of  the  land,  and 
sent  It  back  for  correction,  and  it  was  not 
filed  for  record  until  September,  1889;  that 
the  Corbin  Banking  Company,  after  having 
the  deed  of  trust  duly  recorded,  appUed  the 
money  It  had  received  from  the  Union  Mort- 
gage, Banking  &  Trust  Company  to  the  pay- 
ment of  the  notes  due  the  Freehold  Com- 
pany and  the  Hopson  decree;  that  the  se- 
curities thus  paid  off  were  never  canceled 
and  satisfied  or  delivered  to  Peace;  that 
they  were  in  Martin's  hands,  where  they  re- 
mained until  January,  1891,  when  they  were 
sent  by  him  to  the  attorney  of  the  Union 
Company;  that  Peace  died  in  January,  1890; 
that  nothing  was  paid  on  the  Union  Com- 
pany debt,  and  the«papers  were  sent  out  for 
collection  and  foreclosure;  that  Allen  &  Co. 
always  recognized  the  priority  of  the  Union 
Company  debt,  and  in  August,  1891,  agreed 
to  pay  off  so  much  of  It  as  was  In  arrears, 
but  failed  to  do  so;  that  on  January  15, 
1892,  the  lands  were  sold  In  pais  under  the 
deed  of  trust  of  the  Union  Company,  and 
were  bought  by  one  Conover  for  the  said 
Union  Company,  who  afterwards  sold  it  to 
complainant  Reynolds,  in  trust  for  the  Un- 
ion Company,  who  had  been  in  possession 
ever  since;  that  in  December,  1890,  Thomas 
H.  Allen  &  Co.  filed  a  bill  In  the  chancery 
court  of  Coahoma  county  to  foreclose  their 
deed  of  trust  of  April  30,  1889,  making 
Peace's  only  heir  the  only  party  to  the  biU; 
that,  during  the  pendency  of  the  suit,  AUen 
&  Co.  made  an  assignment  to  J.  M.  Peters 
and  M.  B.  Trezevant,  as  assignees;  that 
this  suit  resulted  in  a  decree  for  the  fore- 
closure of  the  land  embraced  in  the  deed  of 
trust,  and  the  land  was  sold  by  a  commis- 
sioner, and  purchased  by  said  Peters  &  Tre- 
zevant, as  trustees  for  AUen  &  Co.;  that 
said  Peters  &  Trezevant,  after  the  sale  had 
been  confirmed,  brought  an  action  of  eject- 
ment against  appeUants  to  recover  lands  de- 
scribed in  this  bill.  Complainants  ask  in 
their  bill  that  a  writ  of  injunction  issue  re- 
straining said  Peters  &  Trezevant  from  fur- 
ther prosecuting  their  suit  of  ejectment,  on 
the  ground  that  plaintiffs  in  ejectment  were 
estopped  by  the  agreement  of  Thomas  H. 
Allen  &  Co.,  as  set  out  in  the  Mil,  from  as- 
serting a  priority  over  the  trust  deed  secur- 
ing the  $38,000  loaned  Peace  by  complain- 
ants, and  asked  to  be  subrogated  to  the 


Digitized  by  Google 


MlSS.) 


UNION  MORTGAGE,  BANKING  A  TRUST  CO.  t>.  PETERS. 


499 


lights  and  priorities  of  the  Freehold  Com- 
pany, as  the  holder  of  four  notes  of  $0,500 
each,  secured  by  the  trust  deed  of  May  15, 
1883,  and  paid  off  with  the  money  loaned 
Peace  for  that  purpose,  upon  the  distinct 
understanding  and  agreement  that  the  Union 
Company  should  have  the  same  security  that 
the  Freehold  Company  had.  The  Aliens  an- 
swered, denying  all  knowledge,  at  the  time, 
of  a  loan  made  by  appellants  to  Peace,  and 
especially  deny  that  they  made  any  agree- 
ment whatever  with  any  one  to  give  com- 
plainants priority  over  their  trust  deed  of 
June,  1885.  They  deny  that  they  had  any 
Interest  in  securing  the  extension  for  Peace, 
and  preventing  the  foreclosure.  They  deny 
the  right  of  the  Union  Company  to  be 
subrogated  to  the  rights  of  the  Freehold 
Company,  and  Insist  on  the  priority  of  their 
trust  deed  of  April  30,  1889,  over  the  Un- 
ion Company's  mortgage,  on  two  grounds: 
(1)  That  the  Freehold  notes  were  paid 
off  and  extinguished  with  the  money  bor- 
rowed; (2)  that  the  Freehold  notes  are 
barred  by  the  statute  of  limitations  of  six 
years.  J.  H.  Peace  adopted  the  answer  of 
the  Aliens.  Peters  and  Trezevant  deny  all 
personal  knowledge,  but  adopt  the  answer 
of  the  Aliens,  and  make  their  answer  a 
cross  bill,  and  ask  a  decree  for  possession  of 
the  land,  and  for  rents  and  profits. 

J.  H.  Watson  and  J.  A.  P.  Campbell,  for  ap- 
pellants. D.  A.  Scott  and  Smith  &  Trezevant, 
for  appellees. 

COOPER,  C.  J.  Repeated  examinations  of 
the  record  have  failed  to  satisfy  us  that  Allen 
&  Co.  agreed  that  the  mortgage  executed  by 
Peace  to  the  appellants  was  to  have  priority 
over  the  one  he  executed  to  them.  There  is 
much  in  the  record  suggesting  that  they  did, 
but  the  fact  is  not  stated  to  be  true  by  any 
witness  having  personal  knowledge  thereof. 
Martin,  who  was  a  party  to  the  negotiation,  is 
not  clear,  and  seems  to  nave  made  contradic- 
tory statements.  Peace  is  dead,  and  the  Al- 
iens both  testify  that  they  thought  the  debt 
having  precedence  over  their  security  was  that 
secured  by  the  mortgage  to  the  Freehold  Com- 
pany, as  to  which  there  Is  no  controversy  in 
reference  to  their  waiver.  The  whole  corre- 
spondence between  the  senior  member  of  the 
firm  while  in  New  York  with  his  firm  in  Mem- 
phis strongly  supports  his  testimony  that,  in 
his  negotiations  with  an  attorney  In  New  York, 
he  thought  the  attorney  was  the  representative 
of  the  Corbin  Banking  Company;  that  that 
company  represented  the  creditor;  and  that 
the  Freehold  Company  was  the  creditor. 
Strangely  enough,  the  fact  was  not  mentioned 
during  these  Interviews  that  the  debt  to  the 
Freehold  Company  had  been  paid,  and  a  new 
loan  secured  by  Peace  from  another  company, 
the  appellants.  Mr.  Allen  spoke  of  the  debt  as 
a  renewal,  expressed  surprise  that  the  amount 
had  been  so  greatly  augmented  by  accumu- 
lated interest,  and,  though  always  recognizing 


the  priority  of  the  security  over  that  of  his 
firm,  seems  to  have  labored  under  the  impres- 
sion, not  corrected  by  the  attorney  of  the  ap- 
pellants, that  the  debt  was  that  due  to  the 
Freehold  Company.  We  do  not  understand 
how  the  junior  member  of  the  firm  could  then 
have  been  of  the  same  opinion,  for  the  year 
before  he  had  been  approached  by  Martin,  and 
requested  to  consent  for  his  firm  that  appel- 
lants' security  should  have  precedence,  and 
had  declined,  stating  that  if  the  Corbin  Bank, 
in  preparing  the  papers,  had  made  a  slip,  by 
reason  of  which  his  firm  had  secured  an  ad- 
vantage, It  would  not  be  waived.  But  it  does 
appear  that  he,  in  all  the  correspondence  with 
his  father,  recognized  the  priority  of  right  of 
the  claim  asserted  by  the  attorney  with  whom 
his  father  was  negotiating,  and  we  cannot  un- 
derstand why  he  should  do  so  if  at  the  time 
he  remembered  or  recalled  the  fact  that,  by 
reason  of  mistake  in  preparing  the  new  secu- 
rities, his  firm  had  secured  priority.  So,  too, 
the  recital  In  the  new  security  taken  by  Allen 
&  Co.,  while  suggestive  of  a  distinct  recogni- 
tion of  the  mortgage  to  appellants,  is  not,  in 
our  opinion,  so  nearly  conclusive  as  counsel 
for  appellants  contend.  As  originally  writ- 
ten, it  referred  to  a  prior  mortgage  to  the 
Freehold  Company,  which  fact  strongly  sup- 
ports the  contention  of  the  Aliens  that  they 
were  referring  to  the  old  mortgage  The  name 
of  the  Freehold  Company  was,  upon  the  sug- 
gestion of  Peace,  stricken  out;  and  appel- 
lants contend,  and  with  force,  that  this  was 
for  the  purpose  of  recognizing  the  priority  of 
the  new  mortgage.  But  the  Aliens  reply  that 
the  change  was  not  made  for  such  purpose, 
but  because  Peace  told  them  the  name  as 
written  was  not  the  true  name  of  the  creditor 
company,  the  company  making  the  original 
loan,  as  they  understood,  and  that  the  change 
was  made,  not  to  recognize  the  superior  right 
of  a  new  party,  but  to  correctly  name  the  old 
creditor;  and  in  this  the  Aliens  find  support 
in  the  fact  that  a  part  of  this  recital  refers  to 
the  mortgage  as  "now  of  record,"  which  the 
mortgage  to  the  Freehold  Company  was,  and 
which  that  to  appellants  was  not.  Consider- 
ing the  sums  Involved,  the  business  seems  to 
have  been  very  loosely  transacted.  We  cannot 
say,  on  the  whole  evidence,  that  the  parties  on 
one  side  were  not  referring  to  one  thing,  and 
those  on  the  other  to  another,  and  so  their 
minds  never  met.  We  can  see  no  other  ex- 
planation which  does  not  impute  perjury  to 
some  one,  and  in  that  view  the  testimony  may 
be  reasonably  harmonized.  We  therefore  are 
of  opinion  that  no  contract  of  waiver  Is  estab- 
lished against  Allen  &  Co.,  either  in  fact  or  by 
estoppel.  But  It  is  entirely  certain  that  ap- 
pellants or  their  representative  understood 
from  Peace  that  Allen  &  Co.  had  agreed  to 
waive  their  priority  in  favor  of  the  new  mort- 
gage to  be  given  by  him  to  secure  them  In 
the  large  loan  they  were  to  make.  Peace's  ap- 
plication for  the  loan  states  that  the  property 
to  be  mortgaged  was  unincumbered.  The 
Freehold  mortgage,  for  the  payment  of  which 
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a  larger  part  of  the  money  was  desired,  was 
unquestionably  superior  to  that  of  Allen  & 
Co.,  and  there  la  nothing  to  suggest  the  Im- 
probable purpose  of  the  lender  to  pay  off  the 
first  mortgage,  let  in  the  second,  and  itself  ac- 
cept a  third.  Peace  unquestionably  agreed  to 
give  to  the  appellants  similar  security  to  that 
•  held  by  the  Freehold  Company;  Lea  first 
mortgage  on  the  property.  It  is  true  that  he 
did  not  agree  to  give  the  identical  security,— 
the  old  mortgage,  kept  alive  for  the  benefit  of 
the  new  lender,— but  the  very  essence  of  his 
agreement  was  to  give  a  mortgage  which 
should  primarily  bind  the  property.  This,  on 
the  developed  facts,  he  has  failed  to  da 

The  first  question  presented  is  whether,  as 
between  Peace  and  the  appellants,  the  case 
made  would  entitle  the  appellants  to  relief  by 
the  remedy  of  subrogation.  If  this  be  an- 
swered in  the  affirmative,  the  next  inquiry  will 
be  whether,  by  reason  of  the  Intervening  rights 
of  third  persons,  Allen  &  Co.,  this  relief  should 
be  denied.  Cases  may  undoubtedly  be  found 
which  would  deny  subrogation  under  the  cir- 
cumstances, even  as  between  the  appellants 
and  Peace.  Our  dissenting  brother  will  col- 
lect them  in  his  opinion.  They  are  cited  in 
the  briefs  of  appellees'  counsel,  and  need  not 
be  here  again  set  down.  But  there  are  other 
cases  holding  a  different  view,  and  we  think 
with  better  reason.  The  principle  of  equitable 
subrogation  does  not  arise  from  contract  (for 
that  is  conventional  subrogation),  but  is  a 
creation  of  the  court  of  equity,  and  is  applied 
in  the  absence  of  an  agreement  between  the 
parties,  when  otherwise  there  would  be  a  man- 
ifest failure  of  justice.  It  is  never  enforced 
for  the  protection  of  mere  strangers  and  in- 
termeddlers  in  the  affairs  of  others,  nor  can  It 
be  Invoked  to  override  and  displace  the  real 
contract  of  the  parties.  It  Is  In  some  of  Its 
characteristics  nearly  related  to  the  principle 
of  equitable  estoppel,  and  may  hi  a  sense  be 
called  the  "acting"  and  "moving,"  while  equi- 
table estoppel  is  the  "obstructing,"  member  of 
the  same  family. 

The  objections  made  by  counsel  for  the  ap- 
pellees (1)  that  appellants  were  strangers  to 
the  property,  and  therefore  cannot  invoke  the 
rule  of  subrogation;  and  (2)  that,  since  it  was 
agreed  that  the  securities  to  which  subroga- 
tion is  now  sought  should  be  paid  off  and  dis- 
charged, there  Is  nothing  to  which  appellants 
can  be  subrogated,— are  answered  by  many 
authorities. 

1.  One  who,  at  the  Instance  of  the  debtor, 
advances  money  to  be  used  by  the  debtor  In 
payment  of  a  prior  security,  Is  not  a  stranger 
or  lntermeddler  in  his  affairs.  Sheld.  Subr.  § 
247;  Wilton  v.  Mayberry  (Wis.)  43  N.  W.  901; 
Emmert  v.  Thompson,  49  Minn.  386,  62  N.  W. 
31;  Johnson  v.  Barrett,  117  Ind.  551,  19  N.  E. 
199;  Gilbert  v.  Gilbert,  39  Iowa,  657;  3  Pom. 
Eq.  Jut.  §  1212. 

2.  The  fact  that  the  mortgage  was  paid  and 
intended  to  be  paid  is  Immaterial.  Equity 
will  consider  It  as  yet  alive  so  long  as  the 
rights  of  parties  require.    Walker  v.  King, 


45  Vt  525;  Cobb  y.  Dyer,  69  Me,  494;  Wheel- 
er v.  WlUard,  44  Vt  640;  Barnes  v.  Mott,  64 
N.  Y.  397;  Loan  Co.  v.  Blalock,  76  Tex.  85, 
13  S.  W.  12;  Crippen  v.  ChappeL  35  Kan. 
495,  11  Pac.  453;  Cansler  v.  Sail  is,  54  Miss. 
446. 

In  Whiteselle  v.  Land  Agency  (Tex.  Civ. 
App.)  27  8.  W.  313,  precisely  the  same  ques- 
tions here  presented  were  decided.  We  have 
not  had  access  to  the  report,  but  doubt  not  the 
quotations  of  counsel  from  the  opinion  are 
correct  The  present  case  is,  as  to  the  matters 
hereinbefore  referred  to,  fully  covered  by  the 
decision  of  this  court  at  the  April  term,  1894. 
in  the  case  of  McMullen  v.  Investment  Co.,  in 
which  no  opinion  was  written.  That  case  and 
Cansler  v.  Sallis,  54  Miss.  446,  are  decisive, 
also,  that  since  Allen  &  Co.  are,  by  applying 
the  principles  of  subrogation,  placed  in  no 
worse  attitude  than  they  originally  were,  the 
fact  that  they  have  a  mortgage  upon  the  same 
property  cannot  defeat  the  right  of  subrogation 
Invoked  by  the  appellants.  The  fact  that  the 
debts  protected  by  the  securities  to  which 
subrogation  is  sought  are  now  barred  by  limi- 
tation cannot  avail.  Peace's  representative 
will  not  In  equity  be  permitted  to  invoke  the 
statute  of  limitations  to  defeat  the  security  to 
which  subrogation  is  sought  The  fraud  of 
Peace  In  representing  that  the  property  was 
unincumbered,  and  of  accepting  from  the  ap- 
pellants the  large  sum  of  money  they  advanced 
on  the  faith  of  his  representations,  would  pre- 
clude him,  if  alive,  from  Invoking  the  lapse  of 
time  as  a  bar  to  the  remedy  by  which  the  In- 
jury he  has  sought  to  inflict  can  be  avoided, 
lie  would  be  estopped  to  interpose  the  defense, 
and  his  representative,  who  stands  in  Ids 
shoes,  is  bound  by  the  same  rule.  Staton 
Bryant  55  Miss.  261;  Barnett  v.  Nichols,  56 
Miss.  622;  Kelly  v.  Wagner,  61  Miss.  299. 

We  see  nothing  inconsistent  in  the  conduct 
of  appellants  In  claiming  under  the  mortgage 
executed  by  Peace,  selling  thereunder,  enter- 
ing Into  possession  of  the  land,  and  attempting 
to  defend  their  title  thus  acquired,  and,  failing 
in  that  aspect  of  the  cause,  Invoking  the  right 
of  subrogation  to  the  securities  the  money  they 
loaned  has  paid.  They  had  reason  to  believe 
from  the  interviews  with  Mr.  Allen  that  his 
firm  recognized  a  priority  to  satisfaction  out 
of  the  mortgaged  property.  Indeed,  it  appears 
that  no  other  Idea  was  entertained  by  bis  firm 
until  long  after  the  appellants  had  caused  the 
mortgage  they  held  to  be  executed,  and  after 
Allen  &  Co.  had  foreclosed  their  own  mort- 
gage, to  which  proceedings  the  appellants  were 
not  made  parties,  because  it  was  then  thought 
that  they  were  the  senior  Incumbrancers,  and 
therefore  not  necessary  parties  to  the  suit 
The  status  quo  ante  the  cancellation  of  the  se- 
curities should  be  restored;  the  appellants  held 
to  account  as  mortgagees  in  possession  of  the 
land,  entitled  to  charge  against  It  all  prior  in- 
cumbrances discharged  by  the  money  they 
loaned.  The  decree  will  be  reversed,  and 
cause  remanded,  to  be  proceeded  with  in  ac- 
cordance with  this  opinion. 
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WHITFIELD,  J.  (dissenting).    I  dissent 
from  the  judgment  of  the  court. 

First  The  case,  as  to  subrogation,  may  be 
condensed  thus:  Peace,  the  common  debtor 
of  the  Freehold  Company,  and  Allen  &  Co., 
owed  the  former,  say,  $26,000,  and  the  lat- 
ter $25,000;  the  Freehold  Company  having 
the  junior,  and  Allen  &  Co.  the  prior,  mort- 
gage. Peace  wanted  more  money  to  pay  off 
the  Freehold  Company,  and  to  farm  on.  He 
applied  to  the  Union  Company,  through  its 
agent,  the  Corbin  Banking  Company,  for  a  1 
loan  of  $38,000;  the  Corbin  Banking  Compa-  ' 
ny  intentionally  and  fraudulently  keeping  : 
off  the  application  the  Freehold  mortgage  1 
and  all  the  Allen  &  Co.  mortgages,  and  the  : 
Corbin  Banking  Company  being  the  agent  of  J 
the  Union  Company.  The  Union  Company,  ; 
through  its  said  agent,  and  Dr.  Peace,  agreed 
expressly  that  the  Freehold  Company's  mortr  j 

gage  SHOULD  BS  PAID  OFF,  SATISFIED,  AND  FOR-  \ 
EVER    EXTINGUISHED, — NOT    KEPT    ALIVE.      It  j 

was  so  paid  off.   The  said  mortgage  was  actual-  j 
ly  sent  by  the  Corbin  Banking  Company,  . 
from  New  York,  to  Martin,  at  Memphis,  to  ; 
be    dtltoered  up  to  Peace,  and,  in   the  eye 
of  the  law,  was  as  effectually  in  his  hands  .; 
as  if  actually  delivered.  Allen  &  Co.  were 
entirely  ignorant  of  all  this;  never  knew  or  j 
supposed  there  was  any  new  creditor,  but  , 
understood  that  the  Freehold  Company  debt  , 
was  being  secured  and  continued.  The  Free-  J 
hold  Company  debt  being  thus  paid  off  and 
satisfied  by  express  agreement  of  the  Union 
Company,  through  its  agent,  the  Corbin  I 
Banking  Company,  and  Peace,  and  in  exact 
accordance   with    t/ieir    actual    intention,   the  ' 
Allen  &  Co  trust  deed  stood  first,  in  legal  . 
priority;  Allen  &  Co.  having  had  nothing  | 
whatever  to  do  with  the  dealings  between 
Peace  and  the  Union  Company.  My  breth-  | 
ren  do  not  differ  from  me  as  to  Allen  &  '• 
Co.'s  not  knowing.  They  are  driven  from 
the  ground  of  estoppel  by  the  clear  shining 
of  manifest  truth  from  the  face  of  this  rec- 
ord. The  reason  the  Corbin  Company  so 
agreed  that  the  Freehold  Company's  mort- 
gage should  be  paid,  and  not  kept  alive,  is 
obvious.  That  company  wanted  to  shift  a 
bad  debt  from  Its  shoulders  to  those  of  its 
principal,  and 'secure,  besides,  to  itself,  the 
$8,000  it  was  already  out  in  the  purchase  of 
the  Hopson  claim,  and  $8,700  it  charged  as 
commissions  for  negotiating— as  it  puts  it— 
the  loan  of  $38,000;  and  it  purposely  con- 
cealed from  its  principal  the  fact  of  the  ex- 
istence of  the  Freehold  mortgage,  by  pay- 
ing it,  and  discharging  it,  and  sending  It  ac- 
cordingly to  Martin,  to  be  delivered  to  Peace. 
The  Union  Company,. through  its  agent,  the 
Corbin  Banking  Company,  finding  out  that 
Allen  &  Co.  stood  upon  their  legal  rights  (the 
Union  Company's  mortgage  not  having  been 
executed  for  some  months  after  the  payment 
of  the  Freehold  mortgage  and  the  execution 
and  recording  of  Allen  &  Co.'s  mortgage), 
that  company  asks  this  court  not  to  apply 
the  principles  of  subrogation  to  the  facts  as 


they  vert  at  the  time  of  these  occurrences, 
— not  to  the  real  ease  as  thus  made  by  the 
actual  agreement  and  intent  of  the  parties 
at  the  time,— but  to  a  Btate  of  facts  which  it 
alleges,  but  signally  fails  to  prove;  to  a  case 
conjured  up  to  suit  the  desperate  exigency 
of  its  genuine  situation.  In  short,  it  is  an 
effort  to  work  out  subrogation  by  ex  post 
facto  intention.  —  precisely  that;  nothing 
more,  nothing  less.  I  have  not  so  learned  the 
law  of  subrogation.  So  to  hold  on  the  facts  of 
this  record  is  plainly  to  hold  that  in  no  case 
(where  intervening  rights  do  not  appear),  un- 
der ant  circumstances,  where  a  prior  mort- 
gage is  paid  off  by  a  new  lender,  can  a  jun- 
ior mortgagee  maintain  his  subsequently  ac- 
cruing legal  priority;  but  that  in  all  cas- 
es payment,  and  payment  merely,  payment 
only,  payment  without  any  qualification,  en- 
titles the  lender  to  subrogation.  This  may 
be  something  else,  it  is  not  the  creature  of 
equity  known  as  "subrogation."  Sheld.  Subr. 
(2d  Ed.)  p.  864.  §§  240,  241,  notes  8,  0;  Id. 
p.  371,  S  247,  note  3,  with  the  authorities 
therein  cited;  especially  Association  v.  Walk- 
er, 62  Md.  452.  I  refer  especially,  also,  to. 
Howell  v.  Brush,  54  Miss.  437,  within  the- 
principle  of  which  case  this  case,  in  my  judg- 
ment, falls  precisely.  With  all  deference,  I 
think  the  opinion  of  the  court  overrules  this: 
case.  It  is  impossible  for  me  to  distinguish, 
it  In  principle  from  the  case  at  bar,  and,  in 
my  judgment,  it  is  controlling  and  decisive 
here. 

But,  secondly,  the  Union  Company  elected 
its  remedy.  It  repudiated  the  Freehold 
mortgage  as  a  basis  of  Its  claim.  It  allowed 
it  actually,  as  to  Peace,  to  run  past  matu- 
rity, perhaps  the  full  statutory  time,  without 
selling  under  it  It  did  sue  under  its  own 
mortgage;  bought  under  it;  is  in  possession 
under  it.  It  is  estopped  now  to  change  its 
election. 


(47  I  .a.  Ann.) 

DENEGRB  v.  BUCHANAN  et  al.  (Nov 
11,851.)  » 

(Supreme  Court  of  Louisiana.    June  21,  189&> 

Taxation— Validity  of  Tax  Dbbd—  Rights  of 
Subsequent  Purchaser. 

1.  When  an  apparently  valid  and  regular 
adjudication  to  the  state  has  been  suffered  to  re- 
main on  the  public  records  for  several  years,  un- 
challenged by  any  party  in  interest,  it  will  con- 
stitute a  sufficient  basis  for  a  proceeding  un- 
der the  act  of  1880,  enacted  in  pursuance  of  the 
provisions  of  the  delinquent  debt  ordinance, 
notwithstanding  said  tax  deed  is  shown,  by 
proof  at  the  trial,  not  to  have  been  actually  sign- 
ed by  the  tax  collector. 

2.  A  purchaser  at  said  subsequent  tax  sale 
will  be  orotected  by  the  showing  on  the  convey- 
ance records  exhibiting  a  title  to  the  state;  and 
such  record  is  sufficient  to  authorise  the  pro- 
ceedings and  sale  by  the  tax  collector. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish , 
of  West  Carroll;  Carey  J.  Ellis,  Judge. 


*  Rehearing  refused  December  2,  1895. 
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Action  by  8.  B.  Denegre  against  Buchanan 
&  Donan.  Defendants  bad  judgment,  and 
plaintiff  appeals.  Affirmed. 

Joseph  E.  Ransdell  and  Gray  &  Mcintosh, 
for  appellant.    C.  T.  Dunn,  for  appellees. 

W ATKINS,  J.  Mrs.  S.  B.  Denegre,  wid- 
ow of  J.  D.  Denegre,  deceased,  alleging  her- 
self to  be  the  owner  of  a  tract  of  4,120  acres 
of  land,  which  is  In  defendant's  possession 
under  a  tax  title,  sues  for  its  annulment  and 
revocation,  and  prays  a  decree  placing  her 
in  possession  thereof.  In  answer,  defendant 
alleges  that  his  title  is  perfect  and  complete, 
and  in  the  alternative  pleads  the  prescription 
of  3  and  5  years  liberandi  causa  as  to  all 
the  badges  of  nullity  alleged  in  either  the  tax 
proceedings  or  sale  proceedings,  and  the  pre- 
scription of  10  years  liberandi  causa  as  a 
muniment  of  title.  And  defendant's  further 
prayer  Is  that,  in  the  event  of  an  adverse 
judgment,  he  have  judgment  for  the  amount 
of  taxes  paid  since  his  acquisition  of  the 
property.  On  the  trial  there  was  judgment 
in  defendant's  favor,  rejecting  the  plaintiff's 
demands,  and  the  latter  has  appealed.  Va- 
rious charges  of  nullity  are  preferred  against 
the  tax  title  through  which  the  defendant 
claims  to  have  derived  ownership  of  the  lands 
in  dispute.  A  fair  synopsis  is  as  follows, 
viz.:  That  defendant  claims  the  property  by 
virtue  of  a  pretended  sale  made  by  W.  W. 
Bradley,  sheriff  and  ex  officio  tax  collector, 
on  the  1st  of  April,  1881,  as  per  deed  re- 
corded in  the  book  of  conveyances.  That,  at 
the  time  said  tax  collector  sold  said  proper- 
ty, It  was  claimed  by  the  state  by  virtue  of  a 
pretended  adjudication  made  by  R.  K.  Ander- 
son, tax  collector  for  the  parish  of  Carroll,  on 
the  4th  of  November,  1873,  as  per  deed  re- 
corded in  the  conveyance  office  of  West  Car- 
roll parish.  That  said  last-mentioned  adju- 
dication to  the  state  was  absolutely  null  and 
void  for  the  following  reasons,  viz.:  (1)  That 
the  advertisement  of  the  land  for  sale  for 
taxes  did  not  appear  three  times  within  ten 
days,  as  the  law  required.  (2)  There  was  no 
previous  publication  of  the  delinquency  of 
the  taxes  during  the  time  required  by  law. 

(3)  There  was  no  notice  given  to  the  owner 
to  pay  the  taxes  prior  to  the  pretended  sale. 

(4)  There  was  no  seizure  of  the  property  by 
recording  a  description  thereof  In  the  book 
of  mortgages.  (5)  That  the  property  was 
sold  for  the  taxes  of  1866,  1867,  1868,  1860, 
1870,  and  1871,  whereas  tax  collectors  could 
not  sell  for  back  taxes  beyond  two  years. 
(6)  That  the  owner  of  the  property  was  an 
absentee,  and  domiciled  in  a  distant  parish  of 
the  state,  for  whom  no  curator  ad  hoc  was  ap- 
pointed, as  the  law  required.  (7)  That  no 
title  was  ever  confirmed  by  the  auditor,  as 
required  by  section  9  of  Act  No.  47  of  1873. 
(8)  That  the  property  was  assessed  and  sold 
in  block,  whereas  section  63  of  Act  No.  42  of 
1871  required  land  sold  for  taxes  to  be  offer- 
ed and  adjudicated  In  lots  of  not  less  than 


10  and  not  more  than  B0  acres,  in  accordance 

with  article  132  of  the  constitution  of  1868. 
(0)  That  the  assessment  is  absolutely  null  and 
void  as  to  960  acres  in  sections  14  and  15. 
township  21,  range  9,  for  the  reason  that  the 
land  in  section  14  is  described  as  being  In 
township  29,  instead  of  township  21,  and 
that  the  land  in  section  15  is  described  as  be- 
ing in  township  26,  Instead  of  township  21; 
there  being  in  truth  and  fact  no  such  town- 
ships as  26  and  29  in  the  parish  of  CarrolL 
(10)  That  the  property  was  assessed  to  J. 
D.  Denegre,  and  was  Bold  for  taxes  due  by 
the  estate  of  J.  D.  Denegre.    From  the  fore- 
going alleged  nullities,  the  petition  alleges 
the  state  had  absolutely  no  title  resnlting 
from  said  adjudication,  and  the  state  was 
without  power  to  convey  any  title  to  the  de- 
fendant.   Of  the  adjudication  made  to  de- 
fendant by  Bradley,  tax  collector,  in  1881, 
the  plaintiff's  complaint  is  that  the  lands  in 
controversy  were  advertised  In  block.  In  a 
confused  mass,  with  a  large  body  of  other 
lands  situated  In  East  Carroll  parish,  and 
were,  consequently,  charged  with  taxes  due 
on  the  whole  body.   The  further  crfarge  Is 
made  that  there  was  an  error  as  to  the  de- 
scription of  240  acres  of  land.    By  an  amend- 
ed petition  plaintiff  affirms  that  her  allega- 
tion to  the  effect  that  the  state  acquired  an 
apparent  title  from  the  tax  collector  In  1873 
was  in  error,  the  fact  being  that  the  -record 
does  not  show  a  deed  In  proper  form,  the 
one  on  record  lacking  the  signature  of  the 
tax  collector,  and  for  that  reason  is  not  en- 
titled to  full  faith  and  credit  Thereupon, 
the  plaintiffs  averment  is  that  there  never 
was  any  adjudication  to  the  state  by  R.  K. 
Anderson  in  1873  of  the  lands  in  controversy, 
and  that  "his  attorney  was  led  Into  error  by 
the  fact  that  the  aforesaid  document,  as  re- 
corded in  the  parish  of  Carroll  *  *  •  pur- 
ports to  have  been  signed,  and  as  the  record 
purported  to  be  a  true  copy  from  the  book 
of  conveyances  of  East  Carroll  parish,  he 
took  it  for  granted  that  same  was  correct, 
and  that  *he  deed  had  been  signed  by  An- 
derson, until  the  testimony  of  J.  D.  Tomp- 
kins, clerk  of  East  Carroll  parish,  was  filed 
herein  on  the  7th  of  August,  1894."   In  an- 
swer to  this  amended   petition,  defendant 
shows  that  Anderson,  tax  collector,  sold,  on 
the  4th  of  November,  1873.  the  lands  in  con- 
troversy to  the  state  of  Louisiana,  and  made 
and  executed  a  good  and  valid  title  thereto, 
which  was  legally  recorded.   And  It  further 
shows  that  the  same  lands  were  sold  In  April, 
1881,  under  Act  No.  107  of  1880,  and  under 
the  ordinance  for  the  relief  of  delinquent  tax- 
payers, and  was  purchased  by  the  defendant, 
whereby  he  acquired  a  good  and  valid  title 
thereto.   This  answer  Is  supplemented  by  a 
reconventlonal  demand  for  taxes  paid  and  In- 
terest, which  may  be  subsequently  consid- 
ered. 

It  is  our  view  that,  under  the  supplemental 
petition,  averring  that  there  "never  was  any 
adjudication  to  the  state"  of  the  lands  in  con- 
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♦roversy,  all  of  the  charges  of  nullity  alleged 
to  exist  In  the  deed  of  the  tax  collector  In 
1873  are  necessarily  abandoned  and  eliminat- 
ed from  the  case.  This  supplemental  peti- 
tion was  inadmissible  otherwise  than  on  the 
theory  assigned,  that  the  admission  of  the 
existence  of  a  title  was  made  In  error  of  fact. 
The  plaintiff  must,  consequently,  stand  or  fall 
upon  the  allegation  of  her  amended  petition. 
The  question  is,  in  what  manner  or  degree 
does  this  change  of  base  affect  the  defend- 
ant's title?  Considering  the  plaintiff's  ad- 
mission in  her  supplemental  petition,  "that 
the  aforesaid  document,"— the  deed  of  An- 
derson, tax  collector,  La  1873,— "as  recorded 
in  the  parish  of  East  Carroll,  purports  to 
have  been  signed,"  how  is  the  status  of  de- 
fendant's title  In  1881  affected?  In  our  opin- 
ion, most  materially;  forasmuch  as  a  title  to 
the  state,  apparently  signed  by  a  tax  col- 
lector and  perfectly  regular  in  form,  had  re- 
mained on  the  public  record  unchallenged  by 
any  person  in  interest  for  so  many  years, 
was  certainly  sufficient  warrant  for  Bradley, 
tax  collector,  to  proceed  as  he  did,  to  adver- 
tise and  sell  the  lands  in  1881,  as  lands  which 
had  been  theretofore  forfeited  to  the  state 
for  unpaid  taxes  of  previous  years.  It  af- 
forded perfect  and  complete  Immunity  to  the 
defendant  in  becoming  the  adjudicatee  at  the 
aforesaid  tax  sale.  The  fact  of  a  deed  to  the 
state  having  remained  so  long  unchallenged 
by  any  one,  and  the  property  being  thereby 
subjected  to  sale  as  property  which  had  been 
forfeited  to  the  state,  and  the  tax  purchaser's 
title  having  been  recorded  thereafter  for  more 
than  10  years,  it  Is  too  late  for  the  plaintiff, 
in  1894,  to  question  its  validity.  It  may  be 
true  that  Anderson,  tax  collector,  did  not— 
either  accidentally  or  intentionally— sign  the 
act  of  sale  evidencing  the  adjudication;  but 
of  what  possible  consequence  can  that  be  to 
the  defendant,  who  became  adjudicatee  at  a 
tax  sale  noade  eight  years  after  the  registry 
of  such  a  title,  apparently  signed  and  reg- 
ular. This  court  has  frequently  held  that,  in 
making  seizure  and  assessments,  a  tax  col- 
lector is  bound  to  Inspect  the  public  records 
in  order  to  ascertain  therefrom  In  whose 
name  the  property  stands  recorded.  Pres- 
cott  v.  Payne,  44  La.  Ann.  650,  11  South.  140. 
But  inspection  is  all  the  law  requires.  No 
other  or  further  duty  is  imposed  upon  that 
officer.  Having  made  an  inspection,  and  find- 
ing a  deed  to  the  state  of  record,  the  tax 
collector  was  authorized  to  accept  the  in- 
formation the  record  afforded,  and  advertise 
the  property  for  its  delinquent  taxes  due  prior 
to  1880,  and  assessed  against  it  while  stand- 
ing in  the  name  of  the  state.  There  can  be 
no  serious  question  raised  as  to  the  regular- 
ity or  validity  of  these  proceedings.  In  so 
far  as  the  question  of  Irregularity  in  the  pro- 
ceedings leading  up  to  the  sale  In  1881  is 
concerned,  it  is  only  necessary  to  say  that 
they  are  entirely  inadmissible,  under  the  in- 
terpretation which  this  court  has  given  to 
healing  and  curative  statutes,  in  the  Lake 
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and  Douglas  Cases  (3  South.  479;  6  South. 
675),  and  others  of  equivalent  Import.  The 
complaints  relate  to  purely  formal  matters 
not  appertaining  to  the  original  assessment 
of  the  property,  as  hi  the  Auguste  and  Fairex 
Cases  (15  South.  74;  16  South.  736).  Of 
course,  property  assessed  in  the  name  of  an 
owner  deceased  since  the  assessment  must 
be  collected  in  the  name  of  the  estate  or  the 
legal  representatives  of  the  decedent.  They 
could  not  be  collected  otherwise.  Under  this 
state  of  facts,  there  is  no  occasion  to  apply 
the  rules  of  prescription,  notwithstanding  it 
is  our  impression  that  either  5  or  10  years' 
prescription  is  good.  Glddens  v.  Mobley,  37 
La.  Ann.  417;  Barrow  v.  Wilson,  39  La.  Ann. 
403,  2  South.  809.  For,  notwithstanding  the 
property  was  adjudicated  to  the  state  for 
taxes  La  1885,  the  defendant  subsequently  ex- 
ercised his  right  of  redemption,  and  reinstat- 
ed his  title.  So  long  as  the  right  to  exercise 
redemption  remains  to  the  owner,  the  aliena- 
tion remains  inchoate,  and  the  legal  title,  as 
well  as  possession,  remains  unimpaired. 
Judgment  affirmed. 


(47  La.  Ann.) 
Succession  of  STEERS.    (No.  11,730.)  * 
(Supreme  Court  of  Louisiana.   March  25, 1895.) 
Administration—  Domicile  of  Dbckdbxt. 

1.  Where  the  domiciles  of  origin  and  selec- 
tion are  both  domestic,  the  presumption  of  the 
revival  of  intention  to  return  to  the  domicile  of 
origin  does  not  apply. 

2.  The  circumstances  of  residence,  the  es- 
tablishment of  a  business  place,  the  acquisition 
of  a  house  for  a  residence,  and  the  declaration 
of  the  party,  and  the  exercise  of  political  rights, 
are  usually  relied  upon  to  establish  the  animus 
manendi. 

3.  A  domicile  once  acquired  is  presumed  to 
continue  until  it  is  shown  to  have  been  changed. 
To  constitute  this  change,  there  must  be  a  resi- 
dence in  the  new  locality,  and  an  intention  to  re- 
main there.  Both  must  concur  and  are  neces- 
sary. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  George  H.  Thfiard,  Judge. 

To  the  account  of  Frederick  A.  Savlle,  ex- 
ecutor of  Schuyler  B.  Steers,  deceased,  Helen 
Clarke  Evans,  administratrix  of  the  succes- 
sion of  Kate  Clarke  Steers,  deceased,  inter- 
posed opposition.  After  filing  such  opposi- 
tion, opponent  brought  a  separate  suit  against 
the  executor,  wherein  Martha  Perry  and  oth- 
ers intervened,  and  joined  the  executor  in 
resisting  the  claims  of  opponent  There  was 
judgment  for  Intervener,  and  the  opposition 
to  the  account  was  dismissed,  from  which 
Mrs.  Evans  appeals.  Reversed. 

Rouse  &  Grant,  for  appellant,  Helen  0. 
Evans.  William  W.  Howe  (Thomas  J.  Sem- 
mes,  of  counsel),  for  appellees,  executor  and 
heirs  of  Schuyler  B.  Steers. 

McENERT,  J.  Schuyler  B.  Steers  was 
born  in  the  county  of  Otsego,  state  of  New 

i  Rehearing  refused  December  2,  1895. 
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York,  In  1832.  He  moved  from  there  to  Vir- 
ginia; thence  to  Racine,  Wis.;  to  Columbus, 
Miss.;  to  Shreveport,  La.,  in  1869  or  1870; 
and  to  the  city  of  New  Orleans,  in  1876.  He 
married  Mrs.  Kate  Clarke,  who  died  June  1, 
1888,  in  Otsego  county,  and  her  succession 
was  opened  there,  and  also  in  New  Orleans. 
Her  sister,  Mrs.  Helen  Clarke  Evans,  was  ap- 
pointed administratrix  of  her  succession  in 
Louisiana,  April  4,  1893.  Schuyler  B.  Steers, 
the  husband,  died  in  Otsego  county,  Decem- 
ber 13,  18S9.  He  left  a  will,  which  was  there 
probated.  He  lived  in  New  Orleans,  engaged 
In  commercial  or  manufacturing  business 
many  years  before  his  death,  and  acquired 
a  large  amount  of  property  while  residing 
here.  A  copy  of  his  will,  and  a  record  of 
lta  probate  in  Otsego  county,  were  presented 
and  filed  In  the  civil  district  court,  parish  of 
Orleans,  by  Frederick  A.  Savlle,  executor, 
and  Its  execution  ordered,  and  letters  testa- 
mentary were  Issued  to  him.  Savlle,  the  ex- 
ecutor, filed  an  account,  and  Mrs.  Evans,  ad- 
ministratrix of  the  succession  of  Mrs.  Steers, 
filed  an  opposition,  alleging  that  the  executor 
had  failed  to  account  for  rents  and  revenues 
derived  from  real  estate  belonging  to  said  suc- 
cession, and  for  the  share  of  Schuyler  B. 
Steers,  in  the  partnership  of  which  he  was 
a  member.  She  also  claimed  that  Schuyler 
B.  Steers  was  indebted  for  the  paraphernal 
funds  of  his  deceased  wife,  which  he  had 
converted  to  his  own  use,  and  which  were 
administered  by  him,  and  for  promissory 
notes,  shares  of  stock  in  various  corporations, 
which  formed  a  part  of  the  community  exist- 
ing between  him  and  his  deceased  wife,  which 
were  converted  by  him  after  the  death  of  his 
wife.  The  prayer  In  the  opposition  was  in 
accordance  with  the  averments  in  the  peti- 
tion. After  the  filing  of  her  opposition,  Mrs. 
Evans  brought  a  separate  suit  against  the 
executor,  alleging  the  domicile  of  Schuyler 
B.  Steers  to  have  been  at  the  time  of  his 
death  In  the  city  of  New  Orleans.  The  aver- 
ments in  this  separate  suit  are  similar  to 
those  In  the  opposition,  and  the  prayer  is  that 
the  share  of  Mrs.  Steers,  deceased,  in  the 
community,  be  fixed  and  determined.  The 
answer  of  the  executor  denied  that  Steers 
was  domiciled  in  New  Orleans,  and  that  there 
was  any  community  existing  between  him 
and  his  wife,  or  the  conversion  of  paraphernal 
funds,  stocks,  etc.,  or  of  any  Indebtedness  to 
his  deceased  wife's  succession.  Mrs.  Martha 
Perry  and  others,  alleging  themselves  to  be 
heirs  of  Mrs.  Steers,  intervened,  and  joined 
the  executor  In  resisting  the  claims  of  plain- 
tiff and  appellant.  There  was  judgment  for 
the  Interveners,  and  the  opposition  to  the  ac- 
count was  dismissed. 

As  to  the  Immovable  property  acquired  in 
Louisiana  during  the  marriage,  the  lex  rei 
sitae  will  govern.  Story,  Confl.  Laws,  par. 
423;  Holmes  v.  Remsen,  20  Johns.  267.  .  The 
evidence  shows  this  to  be  incumbered,  and 
there  is  no  controversy  as  to  the  eventual  in- 
terest of  the  heirs  of  Mrs.  Steers  In  the  prop- 


erty. If,  as  contended  by  the  executor,  the 
domicile  of  Schuyler  B.  Steers  waa  In  Otsego 
county  at  the  time  of  his  wife's  death,  the 
personal  property  followed  the  law  of  the 
domicile;  and  it  passed  to  the  husband  as  a 
legal  assignment,  by  operation  of  the  law  of 
the  domicile,  and  which  Is  recognized  extra  - 
territorially.  Id. 

The  most  Important  fact— the  only  one  at 
Issue  that  can  be  determined— is  the  domi- 
cile of  Schuyler  B.  Steers  at  the  time  of  the 
death  of  his  wife.  There  is  no  difficulty  in 
ascertaining  what  the  law  defines  as  a  dom- 
icile. It  is  the  place  where  a  man  has  his 
true,  fixed,  and  permanent  home,  and  to 
which,  when  he  is  absent,  he  has  the  inten- 
tion of  returning.  Tanner  v.  King,  11  La. 
175.  The  main  question  to  decide  Is  where 
a  person  has  his  home,— in  the  language  of 
the  Code,  his  "principal  establishment,*' — 
and  where  he  exercises  his  political  rights. 
Domicile  may  be  either  national  or  domestic, 
—the  former,  in  which  nationality  a  man  is 
domiciled;  and  the  latter,  in  which  subdi- 
vision of  the  nation.  And  in  this  respect  the 
law  of  domicile  In  Louisiana,  in  relation  to 
Its  different  political  subdivisions,  may  be 
applied  to  the  change  of  domicile  from  one 
state  to  another.  In  not  keeping  in  view  the 
distinction  between  the  two  kinds  of  dom- 
icile, In  some  cases  in  mis  country,  the  dom- 
icile of  birth,  as  recognized  in  England,  has- 
been  given  too  much  weight  in  estimating 
the  value  of  the  floating  Intention  to  return 
to  the  first  domicile.  The  conditions  which 
control  the  destinies  of  families  in  the  two 
countries  are  materially  different  In  one  it 
is  a  rule  to  keep  families  together.  They 
grow  up  for  generations  on  the  same  spot. 
Local  traditions  control  them,  and  there  axe 
not  entirely  obliterated  some  Influences  of 
the  feudal  period.  Here,  the  customs,  the 
habits  of  the  people,  their  ceaseless  energies, 
their  continuous  change  from  locality  to  lo- 
cality, the  sudden  and  dense  population  of 
new  places,  the  desertion  and  abandonment 
of  old  ones,  all  show  that  the  people  are  mi- 
gratory, and  not  much  Influenced  by  birth, 
locality,  or  the  local  history  of  families. 
Hence  we  conclude  that  It  will  require  the 
same  facts  only  to  show  a  change  of  dom- 
icile from  the  domicile  of  birth  that  It  would 
require  to  show  a  change  from  one  selected 
domicile  to  another.  The  revival  of  the  In- 
tention to  return  to  the  domicile  of  birth 
does  not  apply  when  the  domicile  of  origin 
and  of  selection  are  both  domestic  Ouier  v. 
O'Danlel,  1  Am.  Lead.  Cas.  734.  To  change 
from  one  domicile  to  another,  there  must  be 
an  Intention  to  abandon  the  former  domicile. 
A  residence  merely  is  not  sufficient,  as  this 
may  be  for  special  purposes,  such  as  for 
health,  for  recreation,  for  commercial  pur- 
poses. The  nature  of  the  residence  may  re- 
but the  presumption  of  the  animus  manendi. 
The  Intention  to  make  a  place  his  permanent 
home  may  exist,  but  this  is  not  sufficient  to 
establish  a  domicile,  unless  the  Intention  Is 
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accompanied  by  some  act  in  furtherance  of  » 
such  intention.    President,  etc.,  v.  Gore,  6 
Pick.  370;  Ringgold  v.  Barley,  5  Md.  186. 

We  have  no  concern  with  the  residence  of 
Schuyler  B.  Steers  in  Virginia,  Wisconsin,  or 
Mississippi.  The  question  is,  was  he  dom- 
iciled in  Louisiana  at  the  time  of  the  death 
of  his  wife,  on  June  1,  1888?  In  determining 
this  fact,  we  will  proceed  on  the  presumption 
that  (he  law  favors  the  continuance  of  dom- 
icile (Hoo6?s  Estate,  21  Pa.  St.  106;  President, 
etc.,  v.  Gore,  5  Pick.  370),  and  that  the  orig- 
inal domicile  continues  till  it  is  finally  chan- 
ged for  another  (8tory,  Confl.  Laws,  par.  481; 
Davis  v.  Lane,  10  N.  H.  166;  Jennlson  v. 
Hapgood,  10  Pick.  77;  Holllman's  Heirs  v. 
Peebles,  1  Tex.  673).  Applying  the  law  to 
the  facts  in  the  record,  we  are  to  ascertain  | 
whether  Schuyler  B.  Steers  acquired  a  dom- 
icile In  Louisiana,  and,  if  so,  did  he  abandon 
it,  and  acquire  a  domicile  in  Otsego  county, 
N.  Y.  The  character  of  the  residence  can 
form  no  important  part  in  fixing  the  dom- 
icile, unless  it  is  of  that  character  which  re- 
buts the  presumption  of  a  fixed  intention  to 
remain.  It  Is  therefore  immaterial  whether 
be  lived  in  a  hired  house,  boarding  bouse,  or 
his  own  dwelling.  If  it  was  his  intention 
to  permanently  remain  in  Louisiana,  and  his 
declaration  and  bis  acts  show  that  he  in- 
tended to  remain  for  an  indefinite  period,  as 
a  place  of  present  fixed  domicile,  it  will  con- 
stitute his  domicile,  though  be  may  have  had 
an  idea,  at  some  future  time,  of  returning  to 
the  original  domicile.  The  civil  law  attaches 
almost  equal  importance  to  the  place  of  busi- 
ness and  of  residence  as  fixing  the  place  of 
domicile.  Story,  Confl.  Laws,  par.  42.  But 
we  think  it  more  in  keeping  with  our  social 
conditions  and  political  system  to  accept 
the  rules  of  the  common  law,  to  fix  the  dom- 
icile of  a  person  where  be  has  his  home  and 
exercises  his  political  rights.  Such,  in  fact, 
Is  the  concurrence  of  the  decrees  of  the  courts 
of  this  state. 

While  the  presumption  of  original  domicile 
continues  until  fixed  elsewhere,  when  a  person 
das  acquired  a  residence  elsewhere  this  will 
be  presumed  to  be  his  domicile  until  facte  es- 
tablish the  contrary.  2  Kent,  Comm.  431. 
Steers  came  to  Louisiana  in  1870,  and  located 
at  8hreveport,  lived  in  boarding  houses,  and 
also  kept  house,  but  did  not  purchase  rest- 
dence  property.  He  bought  and  sold  property. 
In  the  acts  of  sale  he  was  described  as  being 
"of  the  city  of  Shreveport"  He  voted  once 
there.  In  1876  he  came  to  New  Orleans,  and 
engaged  in  the  business  of  manufacturing  and 
selling  cotton  presses.  He  lived  here  at  board- 
ing bouses,  kept  house  at  one  time  on  St 
Charles  avenue,  in  1885,  and,  finally,  with  his 
son-in-law,  purchased  a  residence  In  1887,  and, 
with  him,  kept  house  in  New  Orleans.  The  pur- 
chase price  of  the  bouse  and  the  household 
expenses  were  paid,  two-thirds  by  Steers  and 
one-third  by  his  son-in-law,  8a  vile.  The  In- 
ventory shows  that  this  house  was  well  fur- 
nished, indicating  that  It  was  prepared  for  a 
v.l8so.no.l9— 82| 
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!  permanent  residence.  The  inventory  taken  of 
the  property,  at  which  Savile,  the  son-in-law 
and  executor,  assisted,  describes  all  the  prop- 
erty, movable  and  immovable,  in  the  succes- 
sion, which  amounted  to  some  180,000,  as  be- 
longing to  the  community  existing  between 
Steers  and  his  deceased  wife.  At  the  gen- 
eral election,  17th  April,  1888,  Steers  regis- 
tered and  voted  In  the  city  of  New  Orleans. 
In  all  the  public  acts  of  sale  passed  to  Steers 
of  the  property  purchased  In  New  Orleans  he 
is  described  as  ♦being  of  this  city."  This  dec- 
laration, of  course,  means  that  he  resided  in 
the  city.  All  his  acts  and  declarations  go  to 
show  that  be  was  identified  with  the  interests 
of  this  state,  and  regarded  it  at  least  as  his 
present  fixed  domicile.  That  the  deceased  con- 
I  templated  going  back  to  Otsego  county  at 
some  future  time  there  is  little  doubt.  He 
spoke  of  it  as  early  as  1881,  and  in  1883  he 
bought  a  place  called  "lakeland,"  and  fixed 
It  up  in  a  manner  that  would  indicate  that  be 
expected,  at  least,  to  spend  his  declining  years 
there.  He  was  in  the  habit  of  going  to  Otsego 
comity  every  summer,  but  would  return  to 
New  Orleans  in  the  fall  or  winter,  and  some- 
times during  the  summer,  to  transact  his  busi- 
ness. That  he  and  his  wife  were  fond  of  the 
place  Lakeland  the  evidence  discloses,  and 
that  Mrs.  Steers  regarded  It  as  a  home  is  cer- 
tain. In  reference  to  the  declarations  which 
were  offered  hi  evidence  to  show  the  intention 
of  making  that  the  domicile  of  Steers,  we  are 
furnished,  principally,  those"  of  Mrs.  Steers, 
who,  it  appears,  had  no  kindly  feeling  for  the 
people  of  the  South,  or  of  the  climate  of  this 
latitude.  Steers,  on  the  contrary,  liked  It,  at 
least  to  the  extent  of  Its  promoting  his  health, 
and  it  Is  not  unreasonable  that  he  should  have 
said  he  liked  the  people  among  whom  he  had 
prospered.  His  will  was  made  in  Otsego,  In 
which  he  declared  himself  a  resident  of  that 
county,  and  it  was  probated  there.  But  this 
was  after  the  death  of  his  wife,  whose  heirs 
contend  that,  at  the  date  of  her  death,  he  was 
domiciled  in  New  Orleans.  He  voted  in  Ot- 
sego county  6th  of  November,  1888,  and  this 
act,  also,  was  after  the  death  of  his  wife. 
Comparing  and  analyzing  the  testimony  hi  the 
record,  we  are  of  the  opinion  that,  on  the  1st 
June,  1888,  Schuyler  B.  Steers  had  his  domi- 
cile in  the  city  of  New  Orleans.  It  Is  not  to  be 
disputed  that  the  intention  may  be  afterwards 
grafted  upon  the  temporary  residence  in  order 
to  fix  the  domicile.  It  is  not  disputed  that 
Schuyler  B.  Steers  had,  in  the  beginning,  a 
temporary  residence  in  Shreveport,  and  his 
voting  there  and  his  declarations  In  public  acts 
may  be  received  as  evidence  of  his  intention 
to  make  Louisiana  his  adopted  state.  And  his 
declarations  in  seven  public  acta,  as  to  his 
residence  being  hi  New  Orleans,  and  his  voting 
at  the  general  election  In  1888,  his  long  resi- 
dence in  the  city,  and  his  manufacturing  busi- 
ness being  located  there,  an  show,  we  think, 
conclusively,  that  he  regarded  Louisiana  as 
his  adopted  state,  and  the  city  of  New  Orleans 
as  his  domicile.    Under  the  constitution  of 
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1868,  it  was  required  that  a  voter  should  be 
a  resident  of  the  state.  A,  registration  cer- 
tificate was  requisite  to  entitle  one  to  ex- 
ercise the  right  to  vote,  and  to  this  a  sworn 
statement  was  made  as  to  residence.  When 
Steers  voted  in  Shreveport,  he,  under  oath, 
declared  he  was  a  resident  of  Louisiana.  Un- 
der the  constitution  of  1879,  the  voter  must 
be  an  actual  resident  of  the  state.  The  fact 
to  which  Steers  made  oath  when  he  obtained 
his  registration  certificate,  upon  which  he  vot- 
ed, was  that,  at  the  election,  he  would  be  a 
resident  of  the  state  at  least  one  year.  The 
facts  furnished  the  registrar  of  voters  by  him, 
to  obtain  the  certificate,  were  that  be  resided 
at  220  First  street,  kept  house  there,  was  a 
manufacturer,  had  resided  In  the  state  25 
years,  in  the  city  of  New  Orleans  25  years, 
and  this  statement  was  signed  by  him.  These 
acts  of  voting  were  not  impulsive.  They  were 
the  result  of  deliberation.  He  bad  amply  op- 
portunity to  reflect,  as  he  had  to  prepare  for 
voting  by  obtaining  a  certificate  which  would 
entitle  him  to  the  privilege.  Voting  may  not 
be  conclusive  evidence  of  domicile,  as  it  may 
be  shown  that  the  vote  was  fraudulently  cast. 
But  when  there  Is  no  question  of  fraud,  and  It 
is  the  act  of  the  party,  supported  by  his  oath, 
as  to  the  right  to  vote,  it  is  an  Important  fact, 
in  connection  with  residence,  to  fix  the  inten- 
tion as  to  domicile.  State  v.  Steele,  33  La.  Ann. 
910;  McKowen  v.  McUulre,  15  La.  Ann.  639. 
And  the  same  may  be  said  of  repeated  declara- 
tions in  public  acts  as  to  residence.  Sanderson 
v.  Ralston,  20  I -a.  Ann.  312.  A  person  may 
have  a  residence  In  one  place  and  a  domicile 
in  another.  He  can  have  several  residences, 
but  ony  one  real  domicile.  83  La.  Ann.  910, 
cited  above. 

Under  the  definitions  of  domicile  in  the 
Code,  we  think  Steers'  principal  establish- 
ment was  in  New  Orleans,  where  he  was  sur- 
rounded with  his  family,  in  a  residence  fixed 
with  all  the  comforts  of  life,  where  his  only 
business  was  conducted,  and  where  he  ex- 
ercised his  political  rights,  and  in  which  place 
he  had  resided  the  greater  part  of  each  year 
for  12  years.  Lakeland  had  been  purchased, 
no  doubt,  for  temporary  residence  during 
summer,  and  which  he  had  probably  an  Inten- 
tion of  making  his  permanent  home,  as,  ac- 
cording to  the  statements  in  the  record,  he 
was  meeting  competition  in  business,  by  oth- 
er patents  claimed  to  be  superior  to  his  cot- 
ton press,  and  he  may  have  regarded  his 
business  as  closing  its  career.  Bnt,  prior  to 
1st  June,  1888,  he  had  done  no  act  to  carry 
the  intention  into  effect  There  is  not  suffi- 
cient evidence  in  the  record  that  he  had  aban- 
doned New  Orleans  as  his  domicile.  After 
be  purchased  Lakeland  he  continued  to  re- 
side in  New  Orleans  the  greater  part  of  the 
time,  and  the  fact  of  his  voting  in  said  city 
is  an  evidence  that,  in  April,  1888,  he  had  not 
then  fixed  his  domicile  in  Otsego  county.  If 
the  declarations  of  Steers,  In  the  act  of  mort- 


gage on  the  Lakeland  place  and  in  the 
secured  by  it,  to  the  same  effect,  wei 
Lakeland  was  his  home,  they  are  rebut 
his  continued  residence  in  New  Orleai 
the  exercise  there  of  his  political  righ 
is  certain  he  could  not  acquire  a  d< 
elsewhere  while  he  continued  to  reside  1 
Orleans,  keeping  up  his  home,  his  bn 
and  exercising  his  political  rights.  ] 
his  residence  in  New  Orleans,  all  the  c 
stances  usually  relied  upon  to  estab 
domicile  occurred,— bis  repeated  declar 
the  payment  of  personal  taxes,  the  est 
ment  of  a  place  of  business,  the  acqi 
of  a  home,  and  the  exercise  of  political 
Mitchell  v.  U.  8.,  21  Wall.  350.  Havi 
quired  a  domicile  In  New  Orleans,  it  1 
sumed  to  continue  until  it  is  shown  t< 
been  changed.  The  facts  do  not  shoi 
he  acquired  a  new  domicile  in  Otsego 
ty,  N.  Y.  It  is  not  shown  that  he  i 
there  with  the  intention  to  remain  pens 
ly.  Id.;  Vault  Co,  v.  Preston  (Ky.)  28 
658. 

The  facts  in  the  record  do  not  enable 
issue  any  decree  as  to  the  amount  < 
community  interest  of  the  opponents, 
partnership  in  which  deceased  was  a  no 
has  not  been  settled,  and  there  are  mai 
standing  claims  against  the  succession, 
are  we  able  to  issue  a  decree  in  relal 
the  paraphernal  funds  of  Mrs.  Steers,  i 
to  have  been  converted  by  the  husbai 
seems  that  she  received  $5,500  from  he 
tiler's  succession,  but  we  find  no  e^ 
that  it  went  into  the  hands  of  the  hu 
She  owned  some  shares  In  compress 
panies,  but  as  those  shares  were  ac 
during  the  community,  we  are  unable 
how  or  in  what  manner  they  were  ac 
by  Mrs.  Steers,  whether  purchased  t 
with  paraphernal  funds,  or  given  to  I 
her  husband  in  payment  of  pa  rap 
claims.  The  residuary  interest  in  th< 
munity  of  the  heirs  of  Mrs.  Steers  cai 
be  ascertained  by  a  settlement  of  the  i 
sion  in  New  York  and  in  Louisiana, 
therefore  ordered,  adjudged,  and  decree 
the  Judgment  appealed  from  be  avoide 
reversed,  and  it  is  now  ordered,  adjudge 
decreed  that  a  community  of  acquet 
gains  existed  in  Louisiana  between  Sc 
B.  Steers  and  his  wife,  Mrs.  Kate  Steer 
Ing  the  period  of  their  residence  in  Loi 
to  June  1, 1888,  and  that  the  plaintiffs  a 
peilants,  heirs  of  Mrs.  Steers,  be  reco 
as  entitled  to  the  residuary  interest  I 
community  which  would  have  gone  t< 
Steers.  It  is  further  ordered  that  the 
of  said  heirs,  opponents  and  plaintiffs, 
served  as  to  the  paraphernal  funds  and 
rate  property  of  Mrs.  Steers,  alleged  U 
been  converted  by  her  husband  and  t 
ecutor.  It  is  further  ordered  that  thi 
be  remanded,  to  be  proceeded  with  1 
course  of  law;  appellees  to  pay  costs  of  i 
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(47  La.  Ann.) 
STATE  t.  MOSS.    (No.  11,908.) 
<Snpreme  Court  of  Louisiana.    Not.  18,  1895.) 
CuiMiNAL  Law— Capital  Case— Misconduct  or 

JfBT. 

In  a  capital  case,  wnen  the  jury  separate, 
«nd  some  are  out  of  sight  and  out  of  hearing  of 
the  remainder,  unattended  by  an  officer,  a  ver- 
dict of  guilty  will  be  set  aside,  and  new  trial 
granted. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Bossier;  J.  T.  Watklns,  Judge. 

J.  M.  Moss  was  convicted  of  manslaughter, 
and  appeals.  Reversed. 

J.  A.  Snider,  J.  A.  W.  Lowry,  and  Joannes 
Smith,  for  appellant.  M.  J.  Cunningham, 
Atty.  Gen.,  and  A.  J.  Murff,  Dlst  Atty.,  for 
the  State. 

McENERY.  J.  The  defendant  was  Indict- 
ed and  tried  for  murder,  and  convicted  of  man- 
slaughter. He  was  sentenced  to  imprison- 
ment at  hard  labor  for  five  years.  His  de- 
fense is  that  there  was  during  the  trial  a 
separation  of  the  jury.  The  deputy  sheriff 
who  had  charge  of  the  jury.  In  his  testimony 
on  a  motion  for  a  new  trial,  says:  "When 
we  would  take  them  to  the  rear  in  the  day- 
time, some  of  them  would  be  contrary,  and 
fool  around.  We  would  carry  them  to  the 
privy  that  belonged  to  the  courthouse,  which 
was  a  privy  in  general  use  by  anybody  that 
wished  to  use  it  The  privy  is  about  fifty 
yards  from  the  courthouse,  and  has  several 
apartments  in  it,  and  is  of  wooden  structure. 
The  different  sections  are  separated  by  a 
plank  partition,  and  the  front  is  surrounded 
by  a  high  plank  wall.  When  one,  two,  or 
three  wished  to  go,  they  would  go  on  the  in- 
side, and  the  balance  would  stop  on  the  out- 
side of  the  wall  in  the  shade  of  a  wood  pile, 
and  those  on  the  inside  would  be  out  of  my 
view  and  the  view  of  those  on  the  outside 
*  •  •  There  was  a  separation  of  the  jury 
on  Saturday  morning  between  3  and  4  o'clock. 
At  this  time  I  was  called  by  some  of  the 
jurors,  stating  that  some  of  them  had  to  re- 
tire, and,  upon  their  insisting  on  retiring,  I 
took  two  of  them  out,  locking  the  door  upon 
those  that  remained  in  the  court  room.  1 
took  them  down  stairs,  and  they  went  into 
the  yard,  and  I  sat  in  the  hall  door  of  the 
courthouse,  watching  them,  while  they  were 
there.  Myself  and  those  two  jurors  were  en- 
tirely out  of  the  sight  and  hearing  of  the  re- 
maining ten  while  they  were  in  the  room. 
At  night  the  jury  occupied  the  large  court 
room.  The  entrance  to  the  grand  jury  room 
is  at  the  bead  of  the  grand  stairway  coming 
Into  the  large  court  room.  The  main  entrance 
at  the  head  of  the  stairway  to  the  main 
court  room  could  only  be  fastened  from  the 
outside,  so  that  no  one  could  pass  through  it, 
but  it  could  be  opened  from  the  inside  so  that 
those  inside  could  go  out  The  grand  jury 
room,  on  Friday  night,  was  occupied  by  some 
ladies  and  children.   The  deputy  sheriff  In 


charge  of  the  jury  says  that  he  does  not 
know  whether  the  husbands  of  these  ladies 
occupied  that  room  or  not,  but  he  saw  the  hus- 
bands here  that  day.  Some  jurors  occupied 
the  petit  jury  room  that  Joins  the  grand  jury 
room.  One  entrance  of  this  petit  Jury  room 
opened  near  the  back  door  of  the  court  room." 
The  testimony  shows  that  there  was  at  least 
one  well-defined  separation  of  the  Jury  when 
the  two  Jurors,  on  Saturday  morning,  were 
taken  down  to  the  yard,  and  the  remaining 
jurors  were  left,  unattended,  In  a  distant  part 
of  the  court  building.  There  were  opportuni- 
ties for  members  of  the  jury  remaining  up- 
stairs to  communicate  with  persons  in  the 
court  building.  The  jurors  were  accessible, 
and  misconduct  is  presumed.  The  separa- 
tion of  the  Jury,  as  disclosed  by  the  testi- 
mony, Is  fatal  to  the  prosecution.  State  v. 
Warren,  43  La.  Ann.  828,  9  South.  559;  State 
v.  Foster,  45  La.  Ann.  1176,  14  South.  108. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  verdict  and  sentence  be  set 
aside,  avoided,  and  reversed,  and  it  is  now 
ordered  that  the  case  be  remanded,  to  be  pro- 
ceeded with  according  to  law. 


(47  La.  Ann.) 
STATE  ex  reL  HOGSBTT  v.  PATIN,  Justice 
of  the  Peace.    (No.  11,889.) 

(Supreme  Court  of  Louisiana.    Nov.  18,  1895.) 
Review  on  Appeal. 
In  the  exercise  of  the  supervisory  juris- 
diction of  the  supreme  court,  when  the  proceed- 
ings in  the  lower  w*ourt  have  been  regular,  the 
judgment  will  not  be  disturbed  or  reviewed  be- 
cause of  the  want  of,  or  the  insufficiency  of,  the 
evidence  to  sustain  it 
(Syllabus  by  the  Court.) 

Application  by  the  state  of  Louisiana,  on 
the  relation  of  R.  F.  Hogsett,  Sr.,  for  a  writ 
of  certiorari  and  prohibition  against  J.  H. 
Patln,  justice  of  the  peace  of  the  First  justice 
court  of  the  Eighth  ward,  for  the  parish  of 
Iberia.  Denied. 

Foster  &  Broussard,  for  relator.  W.  J. 
McCall,  for  respondent 

McENERY,  J.  This  proceeding  Invokes 
the  supervisory  Jurisdiction  of  this  court  to 
annul  a  judgment  in  the  court  of  the  re- 
spondent magistrate  for  three  dollars.  The 
complaint  is  that  there  was  no  evidence  in- 
troduced by  plaintiff  to  sustain  his  demand. 
The  record  discloses  that  the  case  was  regu- 
larly called  for  trial,  the  plaintiff  and  de- 
fendant both  represented  by  counsel;  the 
case  tried,  argued  by  counsel,  and  submit- 
ted. The  record  appears  to  be  regular,  and 
there  Is  nothing  in  the  record  that  calls  for 
the  exercise  of  the  supervisory  jurisdiction 
of  this  court.  State  v.  Judge  of  Parish 
Court  of  St  Tammany,  32  La.  Ann.  219; 
State  v.  Robinson,  38  La.  Ann.  989;  State 
v.  Judge,  48  La.  Ann.  825,  9  South.  639;  State 
v.  Sherrard,  47  La.  Ann.  1085,  17  South.  590. 
The  relief  prayed  for  is  denied,  and  the  rule 
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granted  discharged,  and  the  provisional 
writs  issued  vacated;  the  relator  to  pay 
costs. 

(47  La.  Ann.) 

WARD  v.  STAKELUM.    (No.  11,876.) 

(Supreme  Court  of  Louisiana.    Nov.  7,  1895.) 

Recovery  of  Possession  bt  Lessor  — Jurisdic- 
tion—Damages— Reconvention. 

1.  In  suits  by  lessors  for  possession  of  the 
leased  premises,  the  law  authorises  the  citation 
of  defendant  to  answer  after  the  delay  of  three 
days.  Rev.  St.  §§  2155.  2156;  State  v.  Rightor, 
37  La.  Ann.  843:  Godchaux  v.  Bauman,  44  La. 
Ann.  256,  10  South.  674. 

2.  When  the  monthly  or  yearly  rent  ex- 
ceeds $100,  the  district  court  has  jurisdiction  of 
such  suits.    Rev.  St  H  2155,  2156. 

8.  Damages  for  alleged  wrongful  conduct 
of  the  lessor,  in  seeking  to  obtain  possession  of 
the  leased  premises,  cannot  be  claimed  by  re- 
convention in  a  suit  by  the  lessor,  for  posses- 
sion, brought  under  the  above-cited  sections  of 
the  Revised  Statutes. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  pariah  of 
Orleans;  Thomas  G.  W.  Ellis,  Judge. 

Action  by  John  Ward  against  Piercy  J. 
Stakelum.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

Louque  &  Pomes,  tor  appellant  Prank 
McGloln,  for  appellee. 

MILLER,  J.  The  defendant,  sued  for  the 
possession  of  premises  held  under  a  lease 
from  plaintiff,  appeals  from  the  judgment  of 
the  district  court  decreeing  delivery.  The  de- 
fenses are  that  a  three-day  citation  is  illegal; 
that  the  city  court,  and  not  the  district  court, 
had  jurisdiction;  that  the  premises  are  not 
held  under  the  lease,  but  under  a  contract  dis- 
posing of  the  good  will  of  plaintiff's  business. 
And  there  is  also  a  claim  for  damages  alleg- 
ed to  have  been  sustained  by  plaintiff's  pro- 
ceedings to  obtain  possession. 

The  exception  as  to  the  citation  and  the  Ju- 
risdiction are  answered  by  the  statute.  It 
provides  tor  the  citation  of  three  days,  and 
tor  the  institution  of  the  suit  hi  the  district 
court  when  the  monthly  or  yearly  rental  ex- 
ceeds $100.  See  Rev.  St  §§  2155,  2156;  State 
v.  Rightor,  37  La.  Ann.  843;  Godchaux  v. 
Bauman,  44  La.  Ann.  256,  10  South.  674. 

The  claim  of  $21,000  damages  alleged  to 
have  been  sustained  by  the  proceedings  of 
the  plaintiff  we  do  not  think  can  be  grafted 
on  a  suit  for  possession  of  leased  premises. 
The  defendant's  answer  claimed  a  reforma- 
tion of  the  contract  of  lease,  alleging  It  was 
made  in  error  tor  a  fixed  term,  but  should 
have  been  in  perpetuity,  or  for  an  indefinite 
period.  There  was  before  the  lower  court 
the  written  lease  signed  by  defendant  for  the 
term  specified;  the  letter  of  defendant  re- 
questing its  renewal,  utterly  Inconsistent  with 
his  present  pretension.  There  was  also  the 
sale  of  the  good  will  of  plaintiff's  business, . 
wholly  silent  as  to  the  lease  of  the  premises. 
If  there  had  been  any  contract  that  defend- 


ant should  occupy  plaintiff's  premises  Inde 
nitely,  in  our  opinion,  it  would  have  found  e 
presaion.  Instead,  we  have  the  lease  execi 
ed  st  the  same  time  as  the  sale  of  the  got 
win,  fixing  the  term  at  three  years.  There  I 
in  oar  view,  no  basis  to  claim  the  lease  w 
made  in  error,  notwithstanding  defendant 
testimony,  confronted  as  It  is  by  the  writti 
evidence  and  the  plaintiff's  testimony.  It 
therefore  ordered,  adjudged,  and  decreed  th 
the  Judgment  of  the  lower  court  be  affirme 
with  costs. 


(47  La.  Ann.) 
STATE  v.  MARTIN.    (No.  11.869.) 
(Supreme  Court  of  Louisiana.    Nov.  18,  189! 
Criminal  Law— Cross-examination  —  Harmli 
Error— Instructions. 

1.  The  rejection,  on  cross-examination  of 
state  witness,  of  questions  propounded  to  hi 
to  bring  out  (as  part  of  a  conversation  to  whi 
the  witness  had  referred  In  his  direct  examin 
tion)  certain  statements  which  it  was  assum 
had  been  made  by  the  accused  to  the  witne 
is  not  a  ground  of  complaint  when  these  sta 
ments  have  gone  to  the  jury  through  the  tes 
mony  of  this  same  witness  when  on  the  stand 
rebuttal,  and  through  the  testimony  of  anotli 
witness. 

2.  When  instructions  given  by  the  judge 
the  jury  correctly  and  fully  state  the  law, 
would  be  worse  than  useless  to  give  additioi 
special  charges  to  them  on  points  accurate 
covered.  A  multiplicity  of  charges  only  ten 
to  confuse  them. 

(Syllabus  by  the  Court.) 

Appeal  from  criminal  district  court,  pari 
of  Orleans;  John  H.  Ferguson,  Judge. 

Louis  Martin,  alias  Bull  Martin,  was  co 
victed  of  manslaughter,  and  appeals.  A 
firmed. 

H.  C.  Prevost  and  James  O.  Walker,  f 
appellant  M.  J.  Cunningham,  Atty.  Gei 
and  Charles  A.  Butler,  Dist  Atty.,  for  t 
State. 

NICHOLLS,  G.  J.  Defendant  was  lndl« 
ed  and  tried  on  the  charge  of  having  kill 
and  murdered  one  Ella  Speed,  and  havii 
been  convicted  of  manslaughter,  and  se 
tenced  to  the  penitentiary,  he  has  appeale 
The  questions  submitted  to  us  are  set  o 
in  two  bills  of  exception.  The  first  b 
states  that  "on  the  trial  of  the  case,  Caj 
John  Journee,  of  the  police  force,  a  witne 
tor  the  state,  having  testified,  in  answer 
questions  propounded  by  the  district  att< 
ney,  that  on  the  following  morning  (tl 
morning  after  the  killing)  the  accused  ai 
Toney  Martini  called  at  his  house,  and  Ma 
tlnl  said,  'Here  is  Martin  to  surrender';  th 
after  he  dressed  himself  he  immediately  pr 
ceeded  with  him  to  the  Third  precinct  st 
tlon,  and  locked  him  up,— the  district  atto 
ney  then  said  to  the  witness:  *He  was  n 
arrested,  but  surrendered  to  you  on  the  fc 
lowing  morning,  between  six  and  sev< 
o'clock,  at  your  house?  and  the  witnei 
having  answered  'Yes,'  the  witness  was  th< 
turned  over  to  defendant's  counsel,  who  pr 
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pounded  te  him  the  following  question:  'You 
have  told  ub  part  of  that  conversation,  now 
tell  us  all  of  it,'  but  the  question  was  not 
permitted  to  be  answered,  on  the  objection 
made  by  the  district  attorney  that  what  was 
said  by  the  accused  to  the  witness  twenty- 
four  hours  after  the  alleged  crime,  being 
self-serving  declarations,  was  Inadmissible 
and  irrelevant  That  prior  to  ruling  upon 
the  objection  the  judge  required  the  jury  to 
retire,  and  the  jury  having  retired  the  judge 
asked  counsel  of  defendant  the  purpose  of 
his  propounding  the  question,  and  in  answer 
thereto  counsel,  out  of  the  presence  of  the 
jury,  stated  that  part  of  the  conversation 
sought  to  be  elicited  was  to  the  effect  that 
when  Martini  made  the  statement  to  Jour- 
nee,  'Here  is  Louis  Martin,  he  has  come  to 
surrender,'  Louis  Martin  thereupon  informed 
Journee  as  to  the  particulars  of  the  accident 
resulting  in  the  death  of  Ella  Speed;  that 
Louis  Martin  stated  to  Journee  that,  during 
the  morning  of  the  3d  of  September,  that 
deceased  in  some  way  got  possession  of  his 
loaded  pistol,  without  his  knowledge,  and 
that  he  (Martin),  in  his  effort  to  get  back 
the  pistol  from  her,  and  to  keep  her  from 
any  harm  to  herself,  tried  to  take  it  away 
from  her,  and,  in  the  scuffle  and  struggle  be- 
tween the  two  for  the  possession  of  the  pis- 
tol, it  was  accidentally  discharged,  and  caus- 
ed the  death  of  Ella  Speed;  that  all  this 
took  place  as  part  of  the  same  conversation 
between  Martini,  Journee,  and  Martin  at  the 
time  pf  the  surrender  referred  *o  by  Journee 
in  his  testimony;  that  said  conversation  took 
place  on  the  4th  September,  the  day  follow- 
ing the  death  of  Ella  Speed."  The  court 
assigned  as  its  reason  for  Its  ruling  that: 
"The  witness  was  asked  to  state  what  was 
said  to  him  by  the  accused  twenty-four 
houre  after  the  commission  of  the  alleged 
crime.  It  was  not  part  of  the  alleged  crime. 
It  was  not  a  confession.  It  was  a  declara- 
tion made  by  a  defendant  in  his  own  favor 
which  was  sought  to  be  introduced.  It  was 
a  self-serving  declaration.  The  accused 
could,  and  In  fact  did,  subsequently  swear  to 
the  facts  attempted  to  be  elicited  from  the 
witness  Journee."  Whart  Cr.  Ev.  (9th  Ed.) 
5  690.  "That  Journee  testified  in  rebuttal, 
and  was  asked  to  repeat  the  statement  made 
to  him  by  the  accused  at  the  time  of  his  sur- 
render to  him  (Journee),  Journee  acting  at 
the  time  as  chief  of  police.  That  no  objec- 
tion was  made  to  the  question,  and  the  wit- 
ness gave  to  the  jury  the  statement  of  the 
defendant  relative  to  the  killing.  That  Jour- 
nee testified  that  this  was  the  same  con- 
versation or  statement  that  the  attorney  of 
defendant  asked  about  when  he  was  stopped 
by  an  objection  by  the  state.  That  a  wit- 
ness for  the  defendant  (Martini)  testified  rel- 
ative to  the  same  statement,  as  the  whole 
would  appear  by  their  testimony,  annexed 
as  part  of  the  bill  of  exception.  That  the 
accused  succeeded  in  getting  the  said  evi- 
dence before  the  jury  repeatedly,  and  de- 
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f  endant  was  not  prejudiced  by  the  ruling." 
The  second  bill  states  that  the  court  refused 
to  make,  at  the  request  of  defendant's  coun- 
sel, the  following  special  charge:  "If  the 
jury  are  satisfied,  after  considering  all  the 
evidence,  that  there  is  a  probability  of  de- 
fendant's Innocence,  the  court  charges  that 
such  probability  of  Innocence  is  a  Just  foun- 
dation for  a  reasonable  doubt  of  his.  guilt, 
and  therefore  for  his  acquittal."  The  court 
says  it  refused  this  charge  because  it  had 
charged  the  jury  fully  as  to  a  reasonable 
doubt,  and,  besides  its  general  charge,  had 
by  request  made  a  special  charge  to  the 
Jury  on  the  same  subject;  that  it  had  in- 
structed the  Jury  "that  the  jury  may  be 
said  not  to  entertain  a  reasonable  doubt  when, 
after  the  entire  comparison  and  considera- 
tion of  all  the  evidence,  they  can  say  that 
they  feel  an  abiding  conviction,  to  a  moral 
certainty,  of  the  truth  of  the  charge;  that 
proof  beyond  reasonable  doubt  is  such  proof 
as  precludes  every  reasonable  hypothesis 
except  that  which  it  tends  to  support;  it  is 
proof  to  a  moral  certainty,  as  distinguished 
from  an  absolute  certainty;  that  the  two 
phrases,  'proof  beyond  a  reasonable  doubt,' 
and  'proof  to  a  moral  certainty,'  are  synony- 
mous and  equivalent  Each  signifies  such 
proof  as  satisfies  the  judgment  and  con- 
science of  the  jury  as  reasonable  men,  and 
applying  their  reason  to  the  evidence  be- 
fore them,  that  the  crime  charged  has  been 
committed  by  the  defendant  and  so  satis- 
fies them  as  to  leave  no  other  reasonable 
conclusion  possible."  The  court  further 
says  that  "the  charge  requested  to  be  given, 
which  was  refused,  was  absolutely  Inconsist- 
ent and  irreconcilable  with  the  special  char- 
ges given,  and  practically  required  the  court 
to  determine  what  evidence  was  sufficient  to 
constitute  a  reasonable  doubt;  that  the 
charge  requested  would,  If  given,  have  in- 
vaded the  province  of  the  Jury." 

Defendant  took  no  exception  either  to  the 
general  or  to  the  special  charges  given  to 
the  jury,  and  we  assume  he  was  satisfied 
with  them,  as  containing  correct  enuncia- 
tions of  the  law.  His  only  complaint  is  that 
the  court  did  not  make  the  special  charge 
which  he  requested  should  be  made.  When 
the  charge  actually  made  correctly  and  fully 
states  the  law,  it  would  be  worse  than  use- 
less to  have  additional  special  charges  on 
points  already  accurately  covered.  A  multi- 
plicity of  charges  only  tends  to  confuse  the 
jury.  We  think  the  charges  given  by  the 
court  more  fully  protected  the  accused  than 
did  the  special  charge  offered. 

We  see  no  good  ground  of  complaint  as  to 
the  matters  referred  to  in  the  first  bill  of  ex- 
ception. Giving  the  defendant  the  full  bene- 
fit of  accepting  as  correct  his  proposition 
that  Journee  should  have  been  permitted  to 
have  detailed  statements  which  defendant's 
counsel  assumed  might  have  been  made  to 
him  by  Martin  at  the  time  that  Martini  said 
to  him,  "Here  is  Martin  to  surrender,"  it  is 
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shown  that  the  statements  which  he  sought 
to  elicit  were  afterwards  repeatedly  given 
to  the  Jury  by  Journee  and  by  Martini.  We 
do  not  see  in  what  manner  accused  was 
prejudiced  by  the  statements  having  been 
brought  out  on  rebuttal  of  Journee,  instead 
of  on  his  cross-examination.  The  substan- 
tial result  to  be  obtained  was  to  have  the 
statements  go  to  the  Jury,  and  this  was 
done.  Defendant  had  the  benefit  of  the 
statements.  We  notice  that  in  Martin's  own 
testimony,  brought  up  with  the  record,  he 
denies  having  made  the  statements  which 
were  Bought  to  be  proved.  It  Is  perfectly 
clear  that,  if  statements  were  made  by  him 
to  Journee  on  the  day  after  the  killing,  they 
were  not  part  of  the  res  gestse,  and  that 
they  were  inadmissible.  In  this  case  there 
was  no  conversation  at  all  by  Martin  at 
the  time  of  the  surrender,  nor  did  Martini 
himself  undertake  to  make  any  statement 
as  to  the  occurrences  of  the  day  before,  or  to 
detail  any  conversation  had  by  him  with 
Martin.  All  that  he  did  then  was  to  an- 
nounce a  single  fact,— that  Martin  was  on 
the  spot  to  surrender. 

We  have  been  shown  no  grounds  for  set- 
ting aside  the  verdict  and  reversing  the 
Judgment.  The  Judgment  appealed  from  Is 
affirmed. 


(47  La.  Ann.) 

HUDSON  et  aL  v.  GARRETT,  Sheriff,  et  al. 
(No.  11,846.) 

(Supreme  Court  of  Louisiana.    Nov.  18,  1895.) 

Appeal— Filing  Transcript— Dismissal. 

1.  When  an  extension  of  time  has  been 

S anted  to  file  the  transcript,  and  the  return 
y  fixed,  no  days  of  grace  are  allowed. 

2.  For  informalities  or  irregularities  in 
bringing  up  the  appeal,  the  motion  to  dismiss 
must  be  filed  within  three  days  after  the  trans- 
cript has  been  filed;  but  for  a  failure  to  file  the 
transcript,  which  presumes  an  abandonment  of 
the  appeal,  the  motion  can  be  filed  at  any  time 
after  the  filing  of  the  transcript. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish  of 
Ouachita;  R.  W.  Richardson,  Judge. 

Action  by  Mrs.  E.  M.  Hudson  and  husband 
against  I.  Garrett,  sheriff,  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Dismissed. 

Boatner,  Potts  &  Hudson,  for  appellant 
Henry  Denis  (C.  P.  Madison  and  E.  T.  Lam- 
kin,  of  counsel),  for  appellee  Citizens'  Bank. 

McENERY,  J.  The  motion  to  dismiss  the 
appeal  is  based  upon  the  ground  that  the 
transcript  was  not  filed  within  the  legal  de- 
lay. On  the  application  of  the  appellant  the 
return  day  for  filing  the  transcript  was  ex- 
tended until  the  20th  day  of  May,  1885.  It 
was  filed  on  the  22d  day  of  May,  1895,  two 
days  after  the  date  fixed  by  the  court  for  the 
filing  of  the  transcript  The  law  does  not 
give  any  days  of  grace  to  the  extended  re- 
turn day.    Blenvenu  v.  Insurance  Co.,  28  La. 


Ann.  901;  Cane  v.  Caldwell,  Id.  790;  Heller 
v.  Lochte,  Id.  45;  Insurance  Co.  v.  Bynum,  32 
La.  Ann.  28;  Succession  of  Quin,  37  La.  Ann. 
391;  Von  Hoven  v.  Von  Hoven,  43  La.  Ann. 
1170,  10  South.  294;  Archer  v.  Gonsoulln,  40 
La.  Ann.  141,  15  8outh.  49. 

The  motion  to  dismiss  was  filed  on  the  7th  of 
June,  1895,  more  than  three  days  after  the 
transcript  was  filed.  The  appellant  contends 
that  the  motion  was  filed  too  late.  The  motion 
to  dismiss  is  not  based  on  any  informalities  or 
irregularities  in  bringing  up  the  appeal,  which 
would  require  the  motion  to  be  filed  within 
three  days;  but  It  Is  based  on  the  fact  that 
the  transcript  was  not  filed  In  time,  the  pre- 
sumption being  that  the  appellant,  failing  to 
file  it  In  time,  has  abandoned  his  appeal.  In 
such  a  case  the  motion  can  be  filed  at  any 
time.  Dwight  v.  McMIllen,  4  La.  Ann.  350; 
McDonogh  v.  De  Grays,  10  La.  Ann.  76.  The 
appeal  Is  dismissed. 

(47  La.  Ann.) 

STATE  ex  rel.  LIGGINS  v.  JUDGES  OP 
THE  FIRST  CIRCUIT  COURT  OF 
APPEALS.   (No.  11,870.) 

(Supreme  Court  of  Louisiana.  Nov.  18,  1805.) 
Mandamus  to  Circuit  Court  of  Appeals. 
The  supreme  court  Is  without  power,  in 
the  exercise  of  its  superrisory  jurisdiction,  to 
coerce  the  circuit  court  of  appeals  to  reinstate  a 
case  it  has  dismissed  for  want  of  appellate  juris- 
diction, and  to  try  and  decide  same  on  its  mer- 
its. 

(Syllabus  by  the  Court) 

Application  by  the  state  of  Louisiana  on  the 
relation  of  J.  S.  Ligglns  for  mandamus 
against  the  judges  of  the  First  circuit  court 
of  appeals.  Denied. 

Kidd  &  Van  Hook,  for  relator. 

W ATKINS,  J.  Relator,  as  defendant  In 
the  suit  of  Hamilton  &  Brooks  vs.  J.  S.  Lig- 
glns, on  appeal  to  the  court  of  the  respond- 
ents, complains  that  they  dismissed  his  ap- 
peal on  the  ground  that  their  court  was  with- 
out jurisdiction  rati  one  materia;;  and  his 
prayer  is  that  our  writ  of  mandamus  compel 
respondents  to  reinstate  his  appeal,  take  Ju- 
risdiction thereof,  and  decide  it  upon  Its  mer- 
its and  according  to  law.  In  his  petition  the 
statement  of  his  claim  to  relief  Is  that  In  the 
plaintiffs'  petition  in  the  aforesaid  suit  It  Is 
alleged  that  in  1892  one  Arthur  Kelly  traded 
with  them  to  the  amount  of  $99.17,  and  more; 
and  that  in  the  fall  of  that  year  he  (Kelly) 
paid  on  the  debt  two  bales  of  cotton;  that 
relator  (Ligglns)  caused  them  to  lose  the  debt, 
and  damaged  them  thereby  In  the  sum  of 
$10412,  and  for  that  amount  they  brought  suit 
against  the  relator,  as  well  as  for  $25  attor- 
ney's fees;  and  prayed  for  Judgment  accord- 
ingly. Relator  further  shows:  That  on  the 
trial  of  that  cause  the  plaintiffs  tendered  evi- 
dence In  support  of  their  demands,  to  which 
he,  by  counsel,  objected,  on  the  ground  that 
the  district  court  was  without  original  juris- 
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diction  ration e  materia,  and,  said  objection 
having  been  overruled,  and  the  testimony  ad- 
mitted, he  retained  a  bill  of  exceptions;  re- 
lator insisting  that  the  matter  in  dispute, 
and  therefore  the  test  of  Jurisdiction,  was  the 
difference  between  the  sum  of  $99.17  and  the 
value  of  the  two  bales  of  cotton,— en  amount 
less  than  $50,  the  lower  limit  of  the  jurisdic- 
tion of  the  district  court.  That  the  evidence 
admitted  over  his  objection  showed  that  the 
original  amount  of  Arthur  Kelly's  account 
with  Hamilton  &  Brooks  was  $168.12,  upon 
which  $68.95,  as  the  price  of  the  two  bales 
of  cotton,  was  credited,  leaving  a  balance 
due  of  $97.17,  and  for  which,  with  Interest 
added,  suit  was  brought  That  the  district 
court  entertained  this  theory,  and  rendered 
judgment  against  him  for  $77;  and  from  that 
judgment  relator  appealed  to  the  respond- 
ents' court,  entertaining  the  belief,  as  above 
stated,  that  the  district  court  was  without 
jurisdiction,  and  that  the  evidence  referred' 
to  was  Improperly  admitted.  Relator  fur- 
ther represents  that  respondents'  court  In 
substance  held  that  the  amount  in  dispute 
was  the  difference  between  the  amount  $99.17 
and  the  valne  of  the  two  bales  of  cotton  re- 
ceived, $68.95,  which  was  $30.22;  and  that 
this  sum  was  the  true  test  of  the  jurisdic- 
tion of  the  district  court,  and,  necessarily, 
deprived  them  of  juiisdlction;  and  they  con- 
sequently dismissed  the  appeal,  without  dis- 
posing of  the  merits  of  the  case  in  any  way. 

The  return  of  the  respondents  has  thereto 
annexed  a  copy  of  their  opinion  in  the  afore- 
said cause,  fully  stating  their  reasons  for 
having  dismissed  relator's  appeal  aforesaid; 
and  therein  are  fully  set  out  their  grounds 
for  denying  relator  relief  by  mandamus. 
From  the  former  we  make  the  following  ex- 
tract, viz.:  "The  petition  alleges  that  Ar- 
thur A  Kelly,  a  resident  of  the  parish  of 
Lincoln,  purchased  from  the  plaintiffs,  dur- 
ing the  year  1892,  plantation  supplies  to  the 
amount  of  ninety-nine  dollars  and  seventeen 
cents,  and  that  said  Kelly  paid  on  the  ac- 
count two  bales  of  cotton.  It  Is  clear  from 
these  allegations  that,  as  between  the  plain- 
tiffs and  their  debtor,  Kelly,  the  amount 
claimed  in  the  petition  Is  the  difference  be- 
tween ninety-nine  dollars  and  seventeen 
cents,  the  amount  of  the  account,  and  the 
value  of  the  two  bales  of  cotton  paid  by 
Kelly  on  the  account  The  evidence,  to 
which  we  were  compelled  to  refer  to  ascer- 
tain the  amount  of  the  payment  discloses  the 
fact  that  the  two  bales  of  cotton  represented  a 
credit  on  the  account  of  sixty-eight  dollars 
and  ninety-five  cents.  This  sum,  taken  from 
the  amount  of  the  account  ninety-nine  dol- 
lars and  seventeen  cents,  leaves  a  balance  of 
thirty  dollars  and  twenty-two  cents  as  the 
matter  in  dispute  between  the  plaintiffs  and 
their  debtor,  Kelly.  The  evidence,  which  we 
have  examined  alone  upon  the  question  of 
<mr  own  jurisdiction,  discloses  the  further 
tact  that  the  one  hundred  and  four  dollars 
and  twelve  cents,  which  the  plaintiffs  sued 


for  as  damages  against  the  defendant  rep- 
resent the  account,  ninety-nine  dollars  and 
seventeen  cents,  against  Kelly,  with  Interest 
added  up  to  the  time  when  the  suit  was 
brought  •  •  •  The  difference  between 
the  amount  of  the  account,  which  constitutes 
the  basis  of  the  suit  and  the  credit  acknowl- 
edged In  the  petition,  Is  the  matter  In  dis- 
pute, and,  under  the  law,  Is  the  test  of  Juris- 
diction. The  courts  have  repeatedly  recog- 
nized this  test  and  the  question  is  no  longer 
an  open  one."  For  these  reasons  respond- 
ents dismissed  the  relator's  appeal. 

A  careful  scrutiny  of  the  foregoing  shows 
that  the  respondents.  In  determining  their 
own  jurisdiction,  examined  only  the  allega- 
tions of  the  plaintiffs'  petition,  and  that  por- 
tion of  the  parol  proof  which  appertained  to 
the  value  of  the  two  bales  of  cotton  which 
was  attributable  to  the  credit  of  the  defend- 
ant; and  that  in  so  doing,  they  accepted  re- 
lator's theory,  as  appellant  and  dismissed 
the  appeal  for  want  of  appellate  jurisdiction, 
declining  to  entertain  and  decide  the  issue 
raised  as  to  the  original  jurisdiction  of  the 
district  court  vel  non.  In  their  return  the 
respondents  reviewed  and  analyzed  their 
opinion,  and  make  it  even  more  explicit  by 
the  following  statement  viz.:  "The  evidence 
showed  that  the  difference  between  the  nine- 
ty-nine dollars  and  seventeen  cents,  alleged 
as  the  original  amount  of  the  account  in  the 
body  of  the  petition,  and  the  one  hundred 
and  four  dollars  and  twelve  cents,  for  which 
the  judgment  was  prayed,  was  for  Interest 
four  dollars  and  ninety-five  cents,  computed 
up  to  the  time  the  suit  was  brought,  and 
which  was  added  to  the  principal  of  the  ac- 
count ninety-nine  dollars  and  seventeen  cents, 
in  order  to  make  the  amount  for  which  judg- 
ment was  prayed  one  hundred  and  four  dol- 
lars and  twelve  cents.  So  the  amount  In 
dispute,  exclusive  of  Interest  four  dollars 
and  ninety-five  cents,  clearly  seems  to  be  the 
alleged  principal  of  the  account  due  by  Lig- 
gius  to  Hamilton  and  Brooks,  to  wit,  ninety- 
nine  dollars  and  seventeen  cents,  less  the 
proceeds  of  the  two  bales  of  cotton  which  the 
petition  In  that  case  admits  was  paid  on  the 
account  and  which  the  evidence  shows 
amounted  to  sixty-eight  dollars  and  ninety- 
five  cents,  leaving  a  balance  of  principal  of 
the  account  of  thirty  dollars  and  twenty- 
two  cents,  to  which,  if  the  demand  for  at- 
torney's fees,  twenty-five  dollars,  should  be 
added,  the  aggregate  is  fifty-five  dollars  and 
twenty-two  cents,  which  Is  below  the  appel- 
late jurisdiction  of  the  circuit  court"  Aside 
from  the  foregoing  statements  of  the  petition 
of  the  relator,  the  return  of  respondents,  and 
the  certified  copy  of  the  opinion  of  the  cir- 
cuit judges,  we  have  nothing  before  us  from 
which  to  obtain  any  information  bearing  up- 
on the  question  at  Issue;  and  accepting  same 
— as  we  must  do— as  our  guide,  the  necessary 
result  Is  that  we  must  decline  to  interfere, 
as  interference  would  be  an  Invasion  of  the 
domain  of  res  judicata.    The  respondents 
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were  competent,  and,  by  the  law,  charged 
with  the  duty,  of  ascertaining  the  Jurisdic- 
tion of  their  court,  ratione  materia*,  in  the 
premises;  and  by  their  judgment,  as  well  as 
by  their  return,  they  show  that  they  heard 
the  cause  on  argument,  and,  after  its  sub- 
mission, examined  the  record,  and  all  the  evi- 
dence they  deemed  pertinent,  to  enable  them 
to  decide  that  question,  and,  ex  proprio  motu, 
dismissed  the  appeal  for  want  of  appellate 
jurisdiction  in  the  circuit  court.  This  appli- 
cation invites  the  court  to  exercise  Its  super- 
visory jurisdiction  over  the  court  of  the  re- 
spondents, and  command  them  to  reinstate 
the  suit  of  Hamilton  &  Brooks  vs.  J.  S.  Lig- 
gins  on  their  docket,  and  try  and  decide 
same  upon  its  merits;  and  this  evidently  we 
cannot  do.  The  only  reason  that  relator  as- 
signs is  that  in  the  case  of  State  v.  Judge 
Third  Judicial  District  (No.  11,810;  decided 
by  this  court  in  May  last,  1805)  17  South. 
479,  we  declined  to  hold  the  judgment  null, 
and  decide  that  the  respondent's  court  was 
without  original  jurisdiction,  because  the 
principal  of  the  sum  demanded  was  less 
than  $50,  insisting  that  our  judgment  is  ex- 
actly opposite  in  theory  from  that  of  the  re- 
spondents, and  should  control  But  relat- 
or's error  is  in  confounding  the  original  ju- 
risdiction of  the  district  court  with  tne  ap- 
pellate jurisdiction  of  the  circuit  court,  two 
altogether  different  things.  It  is  quite  true 
that  in  the  course  of  our  opinion  we  took  a 
different  view  from  that  of  respondent,  and 
said:  "From  the  record  and  the  respond- 
ent's return  it  substantially  appears  that 
the  plaintiffs'  allegation  to  the  effect  that 
Kelly  had  dealt  with  them  to  the  amount 
of  ninety-nine  dollars  and  seventeen  cents 
and  more'  was,  by  the  relator,  as  defendant, 
as  well  as  his  counsel,  taken  to  be  the  full 
amount  of  Kelly's  original  account,  which 
the  credit  of  the  proceeds  of  the  two  bales 
of  cotton  reduced  to  a  sum  less  than  $50,  the 
lower  limit  of  the  original  jurisdiction  of 
the  district  court  Const  art  100.  But  such 
is  not  the  case,  as,  in  point  of  fact  the  total 
amount  of  Kelly's  account  with  Hamilton 
&  Brooks  was  one  hundred  and  sixty-eight 
dollars  and  twelve  cents,  and,  when  the 
sum  of  sixty-eight  dollars  and  ninety-five 
cents,  the  proceeds  of  the  two  bales  of  cot- 
ton, were  applied  thereto  as  a  credit  the 
net  balance  of  ninety-nine  dollars  and  sev- 
enteen cents  was  produced."  Immediately 
afterwards  occurs  this  further  statement  of 
the  opinion,  explanatory  of  the  foregoing, 
viz.:  "It  was  proper  for  the  district  judge 
to  hear  and  consider  evidence  on  the  ques- 
tion, and  to  base  his  judgment  thereon,  as 
evidently  he  did;  for,  on  the  face  of  the  pe- 
tition, Hamilton  &  Brooks  demanded  of  the 
relator,  as  defendant  a  judgment  for  a  sum 
in  excess  of  one  hundred  dollars;  and  re- 
lator's reliance  was  evidently  upon  proof  to 
exhibit  an  inflation  of  plaintiffs'  demands, 
for  the  purpose  of  maintaining  the  original 
jurisdiction  of  the  district  court  ratione  ma- 


terise." But  our  opinion  was  grounded  on 
evidence  which  was  brought  up  in  the  tran- 
script of  the  proceedings  in  the  district  court, 
and  which  is  as  follows,  viz.:  "In  order  to 
avoid  copying  evidence  adduced  In  Hamil- 
ton &  Brooks  vs.  J.  S.  Liggins  (No.  900)  on 
the  docket  of  the  Third  district  court,  Lin- 
coln parish,  and  to  save  costs,  the  attorneys 
for  the  plaintiff  and  the  defendant  judge  in 
the  above  suit  agree  that  the  evidence  in  the 
said  suit  No.  900  showed  the  following  facts 
on  the  question  of  jurisdiction,  viz.:  When 
plaintiffs,  Hamilton  &  Brooks,  began,  on  the 
trial  of  suit  No.  900,  to  offer  evidence  of  the 
debt  due,  the  said  firm,  by  Arthur  A.  Kelly, 
counsel  for  defendant  Liggins,  Interposed 
the  following  objection  to  the  same:  (1) 
That  the  court  Is  without  jurisdiction  to  try 
this  case;  (2)  that  any  evidence  to  show  an 
indebtedness  other  than  that  alleged  in 
plaintiffs'  petition  [is  incompetent];  and 
-there  is  no  allegation  to  support  proof  of 
any  indebtedness  other  than  ninety-nine  dol- 
lars and  seventeen  cents,  less  a  credit  of  two 
bales  of  cotton.  These  objections  [having 
been]  overruled,  and  the  defendant  Liggins, 
[having  excepted]  to  the  ruling,  the  evidence 
showed  that  A.  A.  Kelly  bought  goods  of 
Hamilton  &  Brooks  during  the  year  1892; 
and  that  he  sold  said  firm  two  bales  of  cot- 
ton in  the  fall  of  1892,  and  the  proceeds  of 
same,  amounting  to  sixty-eight  dollars  and 
ninety-five  cents,  were  credited  on  account 
of  Kelly,  leaving  a  balance  of  ninety-nine 
dollars  and  seventeen  cents.  That  five  per 
cent,  interest  on  this  balance  from  the  time 
Kelly  left  until  suit  No.  900  was  filed,  made 
the  amount  one  hundred  and  four  dollars 
and  twelve  cents,  for  which  Hamilton  and 
Brooks  prayed  for  judgment  in  suit  No. 
900.  It  is  agreed  that  this  be  filed  as  part 
of  the  transcript  of  the  proceedings.  Signed 
this  24th  of  April,  1896.  Kidd  &  Vanhook, 
Attys.  for  J.  S.  Liggins.  Allen  Barkadaie, 
Judge  3rd  District  of  Louisiana."  We  have 
that  record  before  us  now,  and  have  repro- 
duced the  entire  agreement  for  the  purpose 
of  demonstrating  how  completely  It  supports 
the  statement  of  our  opinion;  and  upon  that 
evidence  we  can  safely  affirm  the  correctness 
of  our  judgment  maintaining  the  original 
jurisdiction  of  the  respondent  district  judge. 
We  could  not  have  done  otherwise.  In  that 
case  (a  petition  for  certiorari)  we  were  not 
called  upon  to  decide  whether  the  judge  was 
correct  in  admitting,  on  the  trial  in  his 
court,  that  evidence  (a  question  to  be  deter- 
mined by  the  circuit  court  exercising  appel- 
late Jurisdiction),  but  introduced  into  the 
record  in  this  court  for  our  consideration, 
as  it  was,  it  became  our  duty  to  consider  it. 
But  neither  that  decision,  nor  the  evidence 
upon  which  it  was  founded,  has  any  perti- 
nence to  the  question  before  us  at  this  time. 
Evidently  that  testimony  was  not  before  the 
respondents.  It  was  not  adverted  to  in  their 
opinion.  The  transcript  as  it  existed  In  the 
case  referred  to,  is  reproduce  here,  without 
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addition  or  explanation.  Hence  it  is  still 
our  guide,  and  it  fails  to  show  that  said  evi- 
dence was  before  the  respondents  when  they 
dismissed  relator's  appeal.  And  in  our  opin- 
ion we  took  notice  of  that  fact,  and  say,  "pos- 
sibly [relator]  lost  his  appeal  in  the  circuit 
court  on  account  of  the  evidence  not  having 
been  reduced  to  writing,  and  incorporated  in 
the  record,  for  the  examination  of  the  judges 
of  the  court  of  appeals."  But  whether  it 
was  so  incorporated  in  that  record  or  not 
is  of  no  present  concern  of  ours.  The  re- 
spondents had  the  record  before  them,  and, 
after  having  examined  it  with  care,  they 
reached  the  deliberate  and  conscientious  con- 
clusion that  their  court  possessed  no  appel- 
late jurisdiction  In  the  premises,  and  dis- 
missed the  suit  ex  proprio  motu.  They  de- 
clined to  examine  and  decide  the  case  on  its 
merits,  and  therefore  did  not  review  any  of 
the  rulings  of  the  district  judge;  and  his 
judgment  was  altogether  unaffected  by  it 
But  they  did  hear  and  determine  the  case, 
and  rendered  a  final  judgment  in  It.  They 
have  acted  judicially  in  the  matter.  The  ef- 
fect of  their  decree  is  to  leave  the  judgment 
of  the  district  court  in  force;  and  that  of  our 
decree  in  the  certiorari  proceedings  was  to 
confirm  it  as  a  judgment  that  was  jurisdic- 
tional. 

Even  if  the  evidence  we  have  quoted  be 
conceded  to  have  been  before  the  respond- 
ents at  the  time  of  their  decision,  it  is  whol- 
ly out  of  our  power  to  decide  and  decree  in 
a  mandamus  proceeding  that  their  judgment 
was  wrong,  and  annul  it  Much  less  has 
this  court  the  power,  in  such  a  proceeding, 
to  compel  them  to  reinstate  the  case  of  Ham- 
ilton &  Brooks  vs.  J.  8.  Llggins,  and  decide 
differently  from  their  former  decree.  In  our 
view,  mandamus  cannot  be  resorted  to  for 
such  purpose.  We  have  so  decided  frequent- 
ly. In  State  v.  Judges  of  Court  of  Appeals, 
41  La.  Ann.  1013,  6  South.  804,  this  court 
said:  "The  judges  of  the  court  of  appeal*, 
having  exercised  a  legal  discretion,  cannot 
be  compelled  by  mandamus  to  try  the  case 
differently  from  what  they  have."  State  v. 
Judge,  89  La.  Ann.  665,  2  South.  215;  State 
v.  Judge  of  District  Court,  84  La.  Ann.  782; 
State  v.  Talbot  86  La.  Ann.  981;  State  v. 
Judges  of  Circuit  Court  of  Appeals,  84  La. 
Ann.  1016;  State  v.  Judges  of  Court  of  Ap- 
peals, 86  La.  Ann.  816;  Id.,  35  La.  Ann. 
736;  State  v.  Hudspeth,  38  La.  Ann.  97; 
State  v.  Judges  of  Court  of  Appeals,  Id.  270. 
In  the  respondents'  return  we  note  the  fol- 
lowing, viz.:  "There  is  no  suggestion  In  the 
record  or  minutes  of  evidence  that  the  gen- 
eral exception  was  leveled  at  all  the  evidence 
in  the  case  for  want  of  jurisdiction  ratione 
persona?,  'on  the  ground  that  he  [Ligglns] 
was  not  domiciled  in  the  parish  where  the 
suit  was  brought'  as  stated  in  the  opinion 
of  the  supreme  court  in  the  certiorari  pro- 
ceedings in  State  v.  Judge  Third  Judicial 
District"  etc  Our  learned  brothers  are  un 
der  an  erroneous  Impression.  Our  opinion 
v.l8so.no.l9— 33 


does  not  state  that  either  "the  record  or  min- 
utes of  evidence  in  the  case  [shows]  that  the 
general  exception  was  leveled  at  the  want  of 
Jurisdiction  [of  the  court]  ratione  personee"; 
but  it  does  state  "that  the  respondent  re- 
turns that  *  •  *  the  relator  appeared  and 
filed  an  answer,  unaccompanied  by  any  plea 
to  the  jurisdiction  of  the  court;  but  when 
the  plaintiffs  offered  evidence  on  the  trial 
he  interposed  an  objection  to  that  effect  on 
the  ground  that  he  was  not  domiciled  in  the 
;  parish  when  the  suit  was  brought."  Refer- 
j  ring  to  the  return  of  the  respondent  judge 
i  as  it  appears  in  the  record,  we  find  the  fol- 
I  lowing,  viz.:  "Answer  was  filed  and  trial 
|  was  begun  without  any  plea  to  the  Jurisdlc- 
I  tion  having  been  filed;  but  when  plaintiffs 
!  began  to  offer  evidence,  defendant's  (Llg- 
!  gins')  counsel  objected  to  any  evidence  being 
j  admitted,  on  the  ground  that  the  court  was 
j  without  jurisdiction  to  try  the  case,  as  Llg- 
gins, the  defendant  was  domiciled  in  the 
parish  of  Lincoln,  and  judgment  was  prayed 
for  for  an  amount  exceeding  fifty  dollars, 
exclusive  of  interest  on  the  face  of  the  pa- 
pers.   This  objection  was  overruled."  The 
return  is  not  different  from  the  defendant's 
exception,  for  it  Is  "that  the  court  is  with- 
out jurisdiction  to  try  this  suit"  simply;  and 
that  expression  is  equally  applicable  to  Juris- 
diction ratione  persona;,  as  ratione  materiae. 
But  the  reference  made  in  our  opinion  to  the 
record  and  evidence  shows  that  we  predicat- 
ed our  Judgment  upon  it  as  an  exception 
ratione  materia?.    However,  this  has  no 
greater  importance  than  the  preservation  of 
the  faithfulness  and  Integrity  of  our  opin- 
ion in  the  former  case.  After  having  exam- 
ined this  case  with  deliberation  and  care, 
we  have  reached  the  conclusion  that  relator 
is  not  entitled  to  relief  by  mandamus.  It 
Is  therefore  ordered  and  decreed  that  the  de- 
mands of  relator  be  rejected  at  his  cost 


(47  La.  Ann.) 

STATE  ex  rel.  McCUNE  v.  KING,  Judge. 
(No.  11,883.) 
(Supreme  Court  of  Louisiana.    Nov.  18,  1895.) 

Certiorari  —  Annulling  Invbhtobt  of  Succes- 
sion. 

The  respondent  judge,  having  in  an  ez 
parte  order,  annulled  an  inventory,  because  the 
officiating  notary  had  failed  to  give  notice  to  a 
presumptive  minor  heir  to  be  present  at  the 
time  and  place  of  taking  same,  assigns  as  his 
reason  for  so  doing  that  the  minor  was  without 
a  tutor,  and  he  deemed  it  necessary  for  the  pro- 
tection of  her  rights.  Held,  there  was  no  such 
excess  of  power  or  grave  irregularity  exhibited 
as  would  justify  relief  by  certiorari. 
(Syllabus  by  the  Court) 

Application  by  the  state  of  Louisiana  on  the 
relation  of  G.  T.  McCune,  testamentary  execu- 
tor, for  a  writ  of  certiorari  to  Frederick  D. 
King,  judge  of  division  B  of  the  civil  district 
court,  for  the  parish  of  Orleans.  Denied. 

W.  B.  Lancaster,  for  relator. 
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WATKINS,  J.  This  is  an  application  for  a 
writ  of  certiorari  for  the  purpose  of  testing 
the  legality  of  the  respondent's  order  annul- 
ling and  setting  aside  an  inventory  taken  in 
the  succession  of  Mrs.  Sophia  A.  Knapp.  Re- 
lator avers  that  he  was  duly  qualified  aa  the 
testamentary  executor  of  the  will  of  Mrs. 
Sophia  A.  Knapp,  and,  having  caused  her  will 
to  be  probated,  and  procured  letters  testa- 
mentary, he  caused  an  inventory  to  be  made 
of  the  property  of  the  testatrix,  filed  It  in 
court,  and  petitioned  for  Its  homologation,  and 
for  the  sale  of  movables  sufficient  to  pay  priv- 
ileged debts;  that,  three  days  afterwards,  the 
respondent  entered  upon  the  petition  which 
accompanied  the  Inventory  the  following  ex 
parte  order,  viz.:  "In  this  case  the  presump- 
tive heir,  here  present  and  In  the  city,  to  the 
knowledge  of  the  executor,  his  counsel,  and 
the  court,  not  having  been  notified  of  the  tak- 
ing of  the  Inventory  herein  as  prescribed  by 
law,  the  inventory  taken  on  the  18th  of  July, 
181)3,  Is  annulled  and  set  aside,  and  It  Is  now 
ordered  that  another  Inventory  be  taken  in 
accordance  with  law,"  etc.  His  averment  is 
that,  In  rendering  said  order,  the  respondent 
exceeded  his  powers,  and  acted  with  grave  ir- 
regularity, to  the  great  injury  and  detriment 
of  the  succession;  that  the  only  heir  of  the 
decedent  who  Is  in  the  state  Is  a  minor  of 
about  the  age  of  14  years,  whose  mother  is 
living,  but  to  whom  no  tutor  or  tutrix  has 
been  appointed,  and  that,  on  that  account,  she 
Is  incapable  of  receiving  notice  of  the  taking 
of  an  Inventory,  and  the  law  does  not  require 
the  notary  to  do  a  vain  thing;  that,  In  any 
event,  the  presence  of  an  heir  at  the  taking 
of  an  Inventory  Is  not  vital  to  the  validity 
of  the  Inventory,  it  being  merely  permissible 
for  them  to  attend;  and  that  the  law  does 
not  denounce  the  act  as  null  on  that  account. 
Respondent  returns,  substantially,  that-  his  or- 
der was  legal,  and  that  same  was  done  in  the 
Interest  of  a  minor  heir,  who  had  no  tutor, 
and  is  under  the  protection  of  the  court,  and, 
especially  when,  by  the  terms  of  the  will,  as 
In  this  case,  the  testamentary  executor  Is 
constituted  universal  legatee,  to  the  prejudice 
of  the  minor's  legitime.  All  the  papers  In  the 
mortuarla  are  brought  up  with  the  return, 
and  fairly  exhibit  the  correctness  and  accura- 
cy of  petition  and  return.  They  show  that  the 
appraised  value  of  the  property  only  aggre- 
gates the  sum  of  $684,  and  this  fact  suggests 
the  necessity  of  an  economical  administration. 
While  the  granting  of  such  an  ex  parte  order 
as  the  one  complained  of  is  somewhat  unusual, 
and.  It  may  be,  of  doubtful  validity,  yet,  in 
our  opinion,  the  rights  and  Interests  of  all 
parties  in  interest  will  be  better  conserved 
by  the  maintenance  of  the  status  quo  than  by 
the  revocation  and  annulment  of  same.  The 
respondent  acted  in  the  interest  of  the  minor 
heir,  who  was  unrepresented,  and  for  whom 
he  stood  in  the  relation  of  her  next  best 
friend,  and  we  should  feel  very  loath  to  change 
It,  If  we  could.  Certain  it  is  that  it  presents 
no  appearance  of  the  excess  of  power  and 


grave  irregularity  of  which  the  relator  coi 
plains.  Consequently,  his  application  must 
rejected.   It  Is  therefore  ordered  and  decre 
that  the  demands  of  the  relator  be  re j  ecu 
at  his  cost. 


(47  La.  Ann.) 

STATE  v.  MEANS.    (No.  11,909.) 

(Supreme  Court  of  Louisiana.    Nov.  18,  1891 

Fobobry— Indictment— Dcplicitt  —  Second* 
Evidbncb— Bill  of  Exceptions. 

1.  The  forged  and  altered  instrument 
writing  was  lost.    The  fact  of  loss  was  esta 
lished  to  the  satisfaction  of  the  trial  judge.  T 
evidence  noted  in  the  bill  of  exception  ahoi 
that  the  ruling  waa  correct. 

2.  The  charge  of  duplicity  in  the  indictme 
must  be  timely  urged  and  the  ground  correel 
stated. 

8.  A  bill  signed  will  receive  the  consider 
tion  of  the  court,  although  the  trial  judge  ad< 
as  part  of  his  note  in  the  bill,  that  it  was  n 
presented  in  due  time,  and  contradictorily  wi 
plaintiff's  counsel,  in  compliance  with  t 
court's  rule. 

4.  The  forgery  charged,  and  altering,  we 
not  alleged  with  required  certainty.  The  c 
tent  and  character  of  the  altering  were  n 
shown, — whether  the  figures  it  is  alleged  we 
forged  were  of  a  material  character,  or  mere 
marginal;  whether  the  writing  expressed  w 
forged,  or  only  the  figures. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parh 
of  Bossier;  J.  T.  Watklns,  Judge. 

Humphrey  Means  was  convicted  of  fc 
gery,  and  appeals.  Reversed. 

J.  A.  W.  Lowry,  for  appellant  M. 
Cunningham,  Atty.  Gen.,  and  A.  J.  Mur 
Dlst  Atty.,  for  the  State. 

BREAUX,  J.  The  defendant  waa  IndictJ 
for  forgery.  In  each  count  the  indictme: 
sets  forth  that  he  did  "forge  and  utter" 
certain  order  on  S.  N.  Arnold  to  pay 
Humphrey  Means  the  sum  of  (2.75,  sign< 
by  W.  C.  Vance,  so  as  to  change  the  aniou: 
of  money  to  be  paid  in  the  order  to  tl 
amount  of  (29.75,  inserting  the  figure  "1 
after  the  figure  "2,"  and  between  It  and  tl 
figures  "75,"  so  as  to  make  it  read  (29.75, 1 
stead  of  (2.75,  with  intent,  etc  The  I 
dictment,  on  motion  of  the  district  attorn e 
was  amended  by  substituting  the  "name  « 
Mrs.  T.  S.  Arnold  for  that  of  S.  N.  Arnol 
and  adding  'per  R.  a  Stinson'  after  tl 
words  *W.  C.  Vance,* "  making  the  forged  ai 
altered  paper  set  out  in  the  Indictment 
read:  "A  certain  paper  and  order  on  Mr 
T.  S.  Arnold  to  pay  Humphrey  Means  tl 
sum  of  two  dollars  and  seventy-five  cen 
((2.75),  signed  by  W.  C.  Vance,  per  R.  < 
Stinson,  so  as  to  make  and  change  tl 
amount  of  money  to  be  paid  In  the  order 
the  amount  of  (29.75  (twenty-nine  dolla 
and  seventy-five  cents),  inserting  the  figui 
•9'  after  the  figure  %•  and  between  it  ar 
the  figures  '75,'  so  aa  to  make  it  read  (29.' 
(twenty-nine  dollars  and  seventy-five  cent* 
with  Intent  to  defraud  Mrs.  T.  S.  Arnold  an 
W.  a  Vance  &  Co."    The  defendant  wi 
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tried  and  convicted  of  forgery,  from  which 
he  appeals.  He,  during  the  trial,  excepted  to 
the  ruling  of  the  court,  and  Interposed  a 
motion  In  arrest  of  Judgment.  By  the  first 
bill  of  exception,  it  Is  shown  that  the  pros- 
ecuting officer  offered  to  prove  by  parol  the 
contents  of  the  Instrument  for  the  forgery 
of  which  the  defendant  was  being  tried. 
The  defendant,  by  counsel,  objected  to  parol 
proof  of  the  order,  on  the  ground  that  prop- 
er foundation  to  prove  loss  of  the  Instru- 
ment had  not  been  laid.  The  court  overrul- 
ed the  objection,  and  gave  for  reason  that 
the  instrument  was  lost.  The  facts  upon 
which  the  court  based  the  ruling  are  set 
forth  as  part  of  the  bill  of  exception,  and 
sustain  the  correctness  of  the  ruling.  The 
second  bill  of  exception  sets  forth  two 
grounds  of  objection:  (1)  "A  defendant  can- 
not be  charged,  in  one  and  the  same  count 
of  a  bill  of  indictment  for  forgery,  with 
altering  an  Instrument  and  with  causing  the 
same  to  be  altered."  (2)  "That  when  both 
figures  and  written  words  are  used  to  ex- 
press the  amount  to  be  paid  on  an  order,  the 
written  words,  expressing  the  amount  to  be 
paid,  govern  and  make  the  order,  and  the 
figures  are  not  material;  and  in  such  case 
forgery  is  not  committed  by  altering  the 
figures  only  of  such  an  instrument  as  shown 
to  the  Jury."  "Which  said  special  charges 
were  refused  by  the  court  on  the  following 
grounds,  to  wit:  The  recollection  of  the 
court  is  that  the  special  charges  asked  were 
substantially  charged.  There  was  no  charge 
In  writing,  and  the  notes  of  the  bill  have 
been  laid  aside  and  misplaced,  as  the  rules 
of  the  court  require  all  bills  of  exceptions  to 
be  submitted  to  the  opposing  counsel  and  the 
court  within  two  days,  which  was  not  done. 
After  the  lapse  of  time  and  great  number 
of  cases  tried  since  this  one,  the  court  is  not 
clear  as  to  whether  the  statement  made 
above  by  the  counsel  for  defendant  is  true 
or  not."  The  motion  in  arrest  of  judgment 
reiterates  the  grounds  upon  which  the  bills 
of  exception  were  taken. 

The  first  ground  of  the  bill  is  not  sustained 
by  the  facts.  The  accused  was  not  charged 
with  causing  the  order  to  be  altered.  If  he 
had  been,  it  would  not  have  been  duplicity 
in  pleading.  1  Blsh.  Cr.  Proc.  par.  435; 
2  Archib.  Cr.  Proc.  p.  810.  Moreover,  the 
plea  of  duplicity— if  there  was  duplicity,  in 
regard  to  which  we  express  no  opinion,  as 
there  is  no  necessity— was  not  timely  urged. 
Mr.  Wharton  says:  "The  better  view  Is  that 
it  cannot  be  made  the  subject  of  a  motion  In 
arrest  of  judgment  Cr.  Law  (7th  Ed.)  par. 
395.  To  constitute  a  charge  of  alteration 
and  forgery  of  an  Instrument  It  must  be 
averred  that  It  was  altered  In  a  material 
part.  It  does  not  appear  with  certainty 
whether  the  alteration  was  of  a  material 
part  Of  course,  If  the  accused  feloniously 
forged  and  altered  the  figures  "2.75"  so  as  to 
make  them  read  "29.75"  by  adding  "9"  to  a 
material  part  of  the  order,  he  is  guilty  of 


forgery.  In  other  words,  If  there  was  no 
writing  of  the  amount  and  if  the  order 
read,  pay  "2.75,"  and  was  thus  altered,  It  Is 
forgery.  But  If  the  "2.75"  was  merely  mar- 
ginal, or  In  character  marginal,  as  relates  to 
a  writing  of  the  amount,  it  was  not  forgery. 
Bish.  Cr.  Proc.  par.  407.  The  learned  and 
careful  attorney  general  and  the  district  at- 
torney, In  the  brief,  are  of  the  Impression 
that  the  indictment  and  the  amendment  set 
forth  sufficiently  that  both  figures  and  the 
writing  were  altered.  We  do  not  so  read 
the  Indictment  and  the  amendment.  While 
there  was  no  necessity,  as  the  order  In  ques- 
tion was  lost  to  set  It  forth  in  the  indict- 
ment in  ha?c  verba,— the  substance  suffices,— 
It  is  obvious  that  It  should  have  been  aver- 
red that  the  writing  was  altered,  if  such 
was  the  fact.  As  there  is  here  no  question 
of  prescription,  and  the  accused  will  have 
to  answer  for  any  offense  he  may  have  com- 
mitted, we  have  determined  to  quash  the  in- 
dictment, and  set  aside  the  verdict,  and  an- 
nul the  judgment.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment 
and  sentence  appealed  from  be  annulled,  the 
verdict  of  the  Jury  set  aside,  and  the  In- 
dictment quashed,  and  that  the  defendant 
be  remanded  to  custody,  subject  to  the  or- 
ders of  the  district  court  of  the  parish  of 
Bossier. 


(47  Lb.  Ann.) 

STATE  v.  JONES  et  al.    (No.  11,874.) 

(Supreme  Court  of  Louisiana.    Nov.  18,  1895.) 

Criminal  Law — Reducing  Evidence  to  Wkiti  no 
—  Homicide  —  Dying  Declarations  —  Confes- 
sions—Self-serving Declarations  — Witness- 
is  undbr  Hulk. 

1.  It  Is  not  permissible  for  a  trial  judge 
to  require  the  testimony  intended  to  establish 
the  basis  for  the  introduction  of  dying  declara- 
tions in  evidence  to  be  reduced  to  writing,  in 
case  there  is  no  disagreement  between  him  and 
defendant's  counsel  as  to  what  that  testimony 
is. 

2.  To  render  dying  declarations  admissible 
in  evidence.  It  is  only  necessary  to  show,  pre- 
liminarily, that  they  were  made  under  a  sense 
of  impending  dissolution,  which  soon  thereafter 
occurred. 

3.  A  declaration  of  a  party  accused,  made 
previous  to  the  homicidal  assault,  does  not  come 
under  the  operation  of  the  rule  that  requires  a 
basis  to  be  laid  for  its  introduction.  It  is  alone 
applicable  to  proof  offered  by  an  accused  of 
communicated  threats  made  by  the  deceased. 
Such  previous  declarations  of  the  party  accused 
are  admissible  for  the  purpose  of  showing  ani- 
mus, or  malicious  intent. 

4.  The  fact  of  a  confession  having  been 
made  under  excitement,  and  while  in  a  state  of 
great  nervousness,  does  not  deprive  it  of  the 
character  of  a  voluntary  statement.  Nor  is  it 
deprived  of  that  character  solely  for  the  reason 
that  it  was  made  to  the  jailer  while  he  was  in 
close  confinement. 

5.  It  is  not  competent  for  an  accused  to 
show,  upon  cross-examination  of  the  jailer  as  a 
state  witness,  that  he  had,  at  different  times, 
several  days  subsequent  to  the  making  of  the 
confession,  made  contrary  statements.  They 
are  self-serving  declarations,  and  do  not  fall 
within  the  category  of  res  gestae. 

6.  Notwithstanding  all  witnesses  pro  and 
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con  are  placed  under  rule,  and  removed  from 
the  court  room  during  the  introduction  of  the 
testimony,  it  mny  be  permissible  for  the  Judge 
to  permit  a  person  who  was  present  and  heard 
the  testimony  of  others  to  testify,  in  case  he  is 
satisfied  that  the  evidence  of  such  person  was 
made  known  on  the  spur  of  the  moment  to  the 
party  offering  him,  provided  no  fraud  is  intend- 
ed, and  no  injury  is  suffered  by  the  adverse 
party. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Avoyelles;  A.  V.  Coco,  Judge. 

John  Jones  and  Henry  Simmons  were 
convicted  of  murder,  and  appealed.  Af- 
firmed. 

Joff rion  &  Joffrlon  and  A.  J.  Lafargue,  for 
appellants.  M.  J.  Cunningham,  Atty.  Gen., 
and  Phanor  Breazeale,  Dlst  Atty.,  for  the 
State. 

W ATKINS,  J.  From  an  unqualified  ver- 
dict of  guilty  on  an  Indictment  for  murder, 
and  sentence  of  death,  the  two  defendants, 
John  Jones  and  Henry  Simmons,  prosecute 
this  appeal,  relying  on  several  bills  of  ex- 
ceptions which  they  reserved  during  the 
progress  of  the  trial. 

1.  As  it  is  officially  stated  by  the  trial 
judge,  in  his  assignment  of  reasons  for  his 
rulings,  that  bills  of  exception  1  to  6,  Inclu- 
sive, being  reserved  by  counsel  representing 
the  defendant  John  Jones,  and  not  by  coun- 
sel representing  Henry  Simmons,  the  testi- 
mony adduced,  and  about  which  the  contro- 
versy arose,— the  dying  declarations  of  James 
K.  Bond,  deceased,— had  no  application  to  the 
last-named  person,  and  that  the  subjects- 
matter  of  same  were  germane,  and,  there- 
fore, were  considered  together,  we  will  fol- 
low the  precedent  and  do  likewise.  In  bill 
No.  1  the  statement  is  made  that  objection 
was  urged  to  the  admissibility  of  the  tes- 
timony of  a  state's  witness,  introduced  for 
the  purpose  of  laying  the  basis  for  the  intro- 
duction of  the  dying  declarations  of  James 
K.  Bond,  who  is  designated  In  the  indictment 
as  the  party  who  was  murdered  by  the  de- 
fendants, and  the  judge  was  requested  to 
allow  the  defendant  to  have  same  reduced  to 
writing,  and  reserved  objection  to  his  refusal 
to  do  so.  The  remaining  five  of  the  same 
series  are  of  same  tenor.  The  Judge  says: 
"It  will  be  noticed  that  these  bills  [2,  4,  and 
6]  contain  the  facts  quoted  by  counsel  them- 
selves, and  that  portion  of  the  evidence  re- 
lating to  the  basis  is  embraced  within  quo- 
tation marks,  made  by  counsel.  This  is  as 
true  and  authentic  evidence  as  the  court  can 
require  upon  the  question  of  proper  founda- 
tion. The  court  is,  therefore,  in  possession 
of  the  facts  quoad  these  bills,  and  the  simple 
question  remains  as  to  whether  the  court 
acted  properly  In  admitting  the  dying  dec- 
laration." He  further  says,  in  relation  to 
bills  1,  3,  and  5:  "If  I  understand  correctly 
the  doctrine  established  in  State  v.  Seiley, 
41  La.  Ann.  143,  G  South.  571,  it  is  only  when 
there  exists  a  disagreement  between  counsel 


and  the  court  as  to  what  the  evidence  is  that 
the  court  should  have  it  transcribed  by  the 
clerk.  When  there  exists  no  such  disagree- 
ment, as  in  the  present  case,  it  is  a  vain  and 
useless  consumption  of  time,  which  the  court 
should  not  require.  Doubtless,  counsel  took 
the  evidence  down  as  It  fell  from  the  lips  of 
the  witnesses,  as  the  evidence  which  he 
transcribes  in  his  bills  of  exception  is  iden- 
tical with  that  appearing  upon  the  notes 
which  I  kept  of  the  testimony."  And,  as  If 
to  more  fully  show  that  he  acted  upon  the 
evidence  of  those  witnesses,  he  says,  fur- 
ther, that  It,  "In  connection  with  the  physical 
facts  and  circumstances  which  surrounded 
the  case,  satisfied  me  that  the  dying  declara- 
tion of  the  deceased  was  made  while  he  was 
In  the  full  possession  of  his  mental  faculties, 
and  under  consciousness  that  he  had  but  a 
very  short  time  to  live,"  We  have  examined 
with  care  the  case  cited  by  the  court,  and 
the  decision  upon  which  counsel  for  the  de- 
fendant Jones  evidently  relies  (State  v.  Sei- 
ley, 41  La.  Ann.  143,  6  South.  571),  and  find 
that  It  substantially  bears  out  the  conclusion 
of  the  trial  judge,  for  it  says:  "We  have, 
on  the  part  of  defendant,  a  demand  that  the 
testimony  of  witnesses  on  this  collateral  is- 
sue be  reduced  to  writing,  as  detailed  to 
them,  for  the  express  purpose  of  bringing  It 
up  for  review  on  appeal,  hi  order  to  have  a 
question  of  law  determined.  We  have,  on 
the  part  of  the  trial  judge,  a  distinct  and 
emphatic  refusal  of  the  defendant's  request, 
because  his  counsel  had  enjoyed  the  oppor- 
tunity of  having  them  Incorporated  In  a  bill 
of  exceptions.  The  judge  did  not  rest  his 
conclusions  on  the  adequacy  of  that  state- 
ment, but  at  once  proceeded  to  make  a  dif- 
ferent version  of  the  facts,  and  rested  his 
conclusions  upon  It  In  so  doing  he  clearly 
demonstrated  the  fact  that,  if  the  defend- 
ant's counsel  did  have  ample  opportunity  to 
Incorporate  the  facts  in  a  bill  of  exceptions, 
it  was  at  the  same  time  rendered  Invaluable 
to  him  by  his  own,  possessing,  as  It  does,  the 
weight  of  his  authoritative  sanction.  Un- 
der this  state  of  facts,  the  accused  appears 
In  this  court  practically  deprived  of  the  evi- 
dence on  which  he  solely  depends,  and  is 
necessitated  to  rely  upon  that  to  which  the 
judge  has  certified."  But  how  widely  differ- 
ent is  the  situation  of  this  case.  The  defend- 
ant's counsel  embodies  In  his  bill  of  excep- 
tions the  testimony  of  which  he  makes  com- 
plaint, and  the  judge  accepts  his  statement 
and  says  It  corresponds  exactly  with  the 
notes  of  evidence  he  made  during  the  prog- 
ress of  the  trial.  State  v.  McCarthy,  44  La. 
•Ann.  323,  10  South.  673;  State  v.  Nash,  46 
La.  Ann.  194,  14  South.  607.  It  Is  quite  Im- 
possible to  see  In  what  manner  the  defend- 
ant has  been  Injured  by  the  judge's  declina- 
tion to  permit  the  evidence  to  be  reduced  to 
writing  and  incorporated  in  the  transcript, 
for  he  has  had,  and  will  have,  the  full  bene- 
fit of  it  In  this  court.  But  as  we  under- 
stand counsel's  argument  be  complains  that 
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at  the  time  the  objection  was  urged  and 
the  ruling  was  made,  no  evidence  had  been 
introduced,  and  that,  under  the  decision  In 
the  Seiley  Case,  he  had  a  legal  right  to  have 
the  evidence  reduced  to  writing,  and  that  we 
must  take  up  the  bills  of  exception  seriatim, 
und  decide  them  in  their  order;  and  that, 
proceeding  in  that  order,  we  must  hold  the 
Judge's  ruling  erroneous.  But  we  must  take 
the  case  as  we  find  it;  and  we  find  all  the 
bills  of  exception  occurring  in  rotation,  with 
but  one  answer  of  the  judge  to  all  of  them. 
Presumably,  all  of  them  were  filed  at  the 
same  time,  and  examined  by  the  judge  and 
decided  at  the  same  time.  Indeed,  they  all 
bear  the  same  date  of  filing,  June  3,  1896, 
and  that  date  Is  contemporaneous  with  the 
judge's  ruling.  Conceding  counsel's  right  to 
have  had  the  bills  signed,  and  the  judge's 
reasons  assigned,  at  the  dates  of  his  rulings, 
yet  we  cannot  doubt  the  judge's  authority 
to  act  ag  he  did  under  the  circumstances  re- 
lated; and,  considering  them,  we  feel  it  to 
be  our  duly  to  decide  accordingly.  As  the 
defendant  has  had  the  full  benefit  of  the  tes- 
timony he  relied  upon,  we  are  not  justified 
in  vacating  his  ruling. 

2.  The  substance  of  the  testimony  which 
appertains  to  the  admissibility  of  the  dying 
declarations,  as  shown  by  the  defendant's 
bills  of  exceptions  2,  4,  and  6,  is  that  an 
offer  was  made  to  send  for  a  doctor,  and 
the  deceased  replied:  "There  is  no  use.  I'll 
be  dead  before  he  gets  here,"— and  that  he 
soon  after  died;  that  is  to  say,  within  an 
hour.  The  question  is,  therefore,  whether 
statements  made  by  the  deceased  concerning 
defendant  Jones'  complicity  in  his  homicide, 
at  the  time,  is  competent  evidence  against 
him.  In  State  v.  Keenan,  88  La.  Ann.  600, 
this  court  said:  "Dying  declarations  are 
those  made  under  a  consciousness  of  im- 
pending death,  which,  however,  the  defend- 
ant need  not  express  In  direct  terms.  His 
bodily  condition  and  appearance,  his  con- 
duct and  language,  as  well  as  statements 
made  to  him  by  his  attendants,  may  be  con- 
sidered, and  his  consciousness  thence  In- 
ferred. State  v.  Scott,  12  La.  Ann.  274.  We 
do  not  conceive  it  to  have  been  necessary 
that  the  deceased  should  have  said  that  he 
believed  he  would  die  Immediately,  but  re- 
gard It  sufficient,  if  the  facts  detailed  were 
such  as  to  indicate  that  the  deceased  was 
conscious,  at  the  time  of  making  his  decla- 
ration, of  his  approaching  dissolution.  To 
render  such  declarations  receivable  In  evi- 
dence, the  deceased  need  not  have  been,  at 
the  time,  in  artlculo  mortis.  *It  was  only 
necessary  that  same  should  have  been  made 
under  a  sense  of  impending  dissolution, 
which  soon  thereafter  occurred.  To  this 
sense  of  approaching  death  the  law  attaches 
the  solemnity  of  an  oath,  and  impresses  up- 
on a  statement  under  it  the  character  of  evi- 
dence." Vide  State  v.  Spencer,  30  La.  Aim. 
302;  State  v.  Daniel,  31  La.  Ann.  05;  State 
v.  Trivas,  32  La.  Ann.  108G;  State  v.  Molisse, 


36  La.  Ann.  920;  State  v.  Newhouse,  39  La. 
Ann.  862,  2  South.  799;  Whart.  Cr.  Ev.  §  282. 
We  are  of  opinion  that  the  evidence  quoted 
fulfills  the  conditions  requisite  to  the  admis- 
sibility of  the  declarations  of  the  deceased 
in  evidence  as  dying  declarations.  But  de- 
fendant's counsel  further  Insists  that  there 
is  nothing  in  the  record  to  show  that  the 
statements  of  the  deceased  were  contempora- 
neously made.  It  is  evident  to  our  minds 
that  the  statement  itself  furnishes  complete 
evidence  of  that  fact,  for  it  was  made  dur- 
ing the  hour  that  intervened  between  the 
homicidal  assault  and  his  death. 

3.  The  district  attorney  having  introduced 
a  witness,  and  proposed  to  prove  by  him 
certain  alleged  admissions  of  the  defendant 
Jones,  his  counsel  moved  the  court  to  have 
the  testimony  reduced  to  writing,  on  the 
ground  that  it  was  necessary  that  a  basis 
should  be  first  laid  for  Its  introduction;  and, 
this  request  having  been  refused  by  the 
judge,  he  retained  bill  of  exceptions  No.  7. 
And  when,  thereafter,  the  district  attorney 
proceeded  to  interrogate  said  witness  with 
regard  to  the  defendant  Jones'  admission, 
his  counsel  urged  the  further  objection  that 
the  testimony  was  inadmissible,  until  a  suffi- 
cient and  proper  basis  had  been  first  laid; 
and,  this  objection  having  been  overruled  by 
the  Judge,  he  retained  bill  of  exceptions  No. 
8.  As  In  the  previous  instance,  the  judge 
coupled  these  two  bills  together  In  making 
the  assignment  of  his  reasons,  and  thereto 
he  appended  the  substance  of  the  witness' 
statement.  It  is  to  the  effect  that  Jones  said 
to  the  witness,  previous  to  the  homicide,  on 
an  occasion  when  the  deceased  was  passing 
by,  that  deceased  did  not  like  him,  and  that 
he  did  not  like  the  deceased,  "and  this  parish 
is  too  small  for  us  both."  The  judge  then 
states:  "The  evidence  was  taken  down  by 
the  court,  and  not  by  the  clerk,  as  requested 
by  counsel.  There  was  no  question  of  foun- 
dation for  the  admission  of  such  evidence. 
It  was  a  fact,  like  any  other,  that  stood  in- 
dependent and  alone,  forming  only  a  link  in 
the  chain  of  evidence.  As  a  declaration 
made  before  the  homicide,  it  could  be  ad- 
mitted to  show  motive  only,  and  as  such  it 
was  admissible.  Now,  if  the  case  Had  re- 
sulted differently,  and  Bond  had  killed  Jones, 
Instead  of  Jones  having  killed  Bond,  and 
such  evidence  had  been  offered  as  communi- 
cated threats,  it  would  have  been  necessary 
to  show  a  hostile  demonstration  as  a  condi- 
tion precedent  to  the  admissibility  of  such 
threats;  but,  as  antecedent  declarations 
showing  animus,  they  need  no  foundation  to 
rest  on."  Our  learned  brother  of  the  lower 
court  has  so  completely  and  succinctly  de- 
fined the  legal  principle  involved  in  the  two 
bills  of  exception  that  there  is  absolutely 
nothing  further  to  add,  and  we  approve  of 
his  ruling  unqualifiedly.  There  Is  nothing  in 
the  Seiley  Case  which  is  applicable  to  the 
issue  raised.  There  is  no  question  of  law 
raised  and  to  be  decided  by  this  court  The 
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two  bills  present,  simply,  a  question  of  the 
admissibility  of  evidence  appertaining  to  the 
motive  of  the  accused,  I.  e.  his  premedita- 
tion or  malice  aforethought  It  was  clearly 
within  the  province  of  the  Jury  to  decide 
that  question,  and  not  for  the  court. 

4.  As  bill  of  exceptions  No.  13,  which  was 
reserved  by  the  counsel  of  defendant  Sim- 
mons, relates  to  the  same  subject-matter,  It 
may  as  well  be  disposed  of  in  this  connec- 
tion. He  objected  to  the  statement  of  a 
state's  witness  for  reasons  similar  to  those 
urged  by  counsel  for  Jones,  and  for  like  rea- 
son the  court  overruled  it  The  statement 
of  the  witness  was  as  follows,  viz.:  "Henry 
Simmons  told  me,  on  the  day  previous  to  the 
killing,  that  he  had  a  difficulty  with  the  de- 
ceased. He  said  the  deceased  had  collared 
him  (Simmons).  He  said  no  man  could  col- 
lar him  and  live,— that  the  parish  was  not 
big  enough  for  both."  The  judge  assigned 
as  his  reason  for  denying  defendant's  appli- 
cation that  "the  above  were  antecedent  dec- 
larations, and  were  admitted  to  show  motive 
only.  No  foundation  was  necessary  to  their 
introduction,  and  therefore  there  was  noth- 
ing to  open  a  note  of  evidence  for.  I  refer 
for  my  reasons  to  bills  7  and  8,  as  applicable 
here."  For  the  reasons  we  have  already  as- 
signed, we  think  the  trial  judge  decided  cor- 
rectly, and  his  ruling  is  approved. 

5.  Bill  of  exceptions  No.  9  was  reserved  by 
the  counsel  of  defendant  Simmons  to  the 
admission  of  the  testimony  of  a  state's  wit- 
ness with  regard  to  an  alleged  confession 
which  was  made  by  Simmons  while  he  was 
In  jail,  "it  not  appearing  that  the  confession 
was  free  and  voluntary,  and  admissible  In 
evidence,"  and  counsel  for  the  defendant 
moved  the  court  to  have  the  testimony  as  to 
the  admissibility  of  the  confession  reduced 
to  writing.  The  judge  states  that  there  was 
no  conflict  between  counsel  and  himself  as 
to  the  facts  testified  to  by  the  witness,  re- 
ferring to  the  testimony  that  is  appended  to 
bill  of  exceptions  No.  10.  BUI  of  exceptions 
No.  10  was  reserved  by  counsel  for  defend- 
ant Simmons  to  the  ruling  of  the  judge  in 
admitting  the  testimony  of  the  aforesaid 
witness,  on  the  ground  that  said  alleged 
confession  "was  made  under  circumstances 
of  great  excitement  and  nervousness,  when 
accused  was  not  in  a  proper  frame  of  mind 
to  make  a  free  and  voluntary  confession." 
It  appears  that  the  witness  was  the  jailer, 
and,  as  such,  had  the  accused  in  his  custody. 
His  statement  is  as  follows,  viz.:  "A  day 
or  two  after  they  were  in  Jail,  Simmons 
made  a  confession  to  him,  without  offering 
any  inducement,  or  making  any  threat  to 
him.  He  was  In  a  cell  with  other  prisoners, 
and  was  not  chained  or  bound  In  any  way. 
The  accused  looked  greatly  excited,  and 
very  nervous,  but  that  was  due  to  no  offer  of 
violence  or  threats  from  any  source  what- 
ever, as  I  was,  at  the  time,  the  only  one  in 
jail,  and  was  unarmed.  •  •  *  He  told  me 
that  'he  had  fired  the  first  shot,  but  had 


missed  Bond,  and  John  Jones  had  killed 
him.'  "  The  Judge  says  of  this  statement  that 
it  satisfied  his  mind  "that  the  confession 
was  voluntary  and  free,  and  not  superin- 
duced by  undue  influence,"  and  he  admitted 
It  with  respect  to  Simmons  only.  It  is  mani- 
fest that  the  confession  of  Simmons  was 
voluntary,  and  uninfluenced  by  any  threat 
or  duress  of  any  kind,  and  it  is  clearly  ad- 
missible. 

6.  Bill  of  exceptions  No.  11  relates  the  cir- 
cumstances of  the  judge's  declination  to 
permit  the  defendant  Simmons  to  prove  dif- 
ferent statements  he  had  made  with  regard 
to  the  homicide,  at  variance  with  the  state- 
ments of  the  jailer,  his  objection  being  that 
it  was  but  the  supplement  of  the  alleged 
confession,  and  explanatory  thereof.  The 
judge  says  he  did  not  decline  to  hear  the 
statement  but  that  the  witness  was  permit- 
ted to  make  answer  to  the  question  pro- 
pounded, and  that  his  answer  was  as  fol- 
lows, viz.:  "Yes;  he  [Simmons]  did,  some  8 
or  10  days  after  this  confession,  make  other 
statements  to  me,"— and  that  thereupon,  the 
district  attorney  objected  to  these  state- 
ments being  admitted,  "because  they  were 
self-serving  declarations."  He  states  that 
in  his  opinion,  this  objection  was  well 
grounded;  but  he  says  that  "If  these  dec- 
larations had  been  made  at  the  time  that  the 
confession  was  made,  then  they  should  have 
been  admitted  as  part  of  said  confession, 
but  having  been  made  long  subsequent 
thereto,  they  were  clearly  objectionable,  and 
they  were,  therefore,  excluded."  It  is  quite 
evident  that  these  statements  constituted  no 
part  of  the  confession,  and  are  inadmissible 
as  part  of  the  res  gestae.  The  judge's  rea- 
sons are  conclusive. 

7.  Bill  of  exceptions  No.  12  appertains  to 
the  testimony  of  a  witness  for  the  state  who 
was  introduced  and  testified  in  rebuttal,  and 
contradicted  the  statement  of  the  accused 
on  an  important  and  material  point  The 
contention  of  the  defendant  Is  that  all  the 
witnesses,  those  for  the  state  as  well  as 
those  for  the  accused,  had  been  by  order  of 
the  court  marshaled  and  put  under  rule,  and 
removed  from  the  courthouse  during  the  in- 
troduction of  the  evidence,  and  that  the  wit- 
ness whose  testimony  was  objected  to  was 
present  and  heard  all  the  testimony,  and 
should  not  have  been  permitted  to  testify. 
The  Judge  states  that  It  appeared  from  the 
evidence,  as  well  as  the  proceedings,  that 
this  person  had  not  been  summoned  or  nam- 
ed as  a  witness,  at  the  time  of  the  marshal- 
ing of  the  witnesses,  and  he  was  not  conse- 
quently, placed  under  rule;  that  the  dis- 
trict attorney  had  made  the  discovery,  on 
the  spur  of  the  moment  that  he  could  con- 
tradict the  statement  of  the  accused  by  this 
person;  and  that  he  thought  It  legal  and 
proper,  under  this  state  of  facts,  for  him  to 
give  bis  testimony.  Counsel  for  the  accused 
have  cited  no  authority  In  support  of  that 
contention.    Indeed,  they  admit  that  "the 
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facts  are  different  from  any  previously  pass- 
ed upon."  They  further  say,  in  their  brief, 
that  "we  do  not  dispute  the  discretionary 
right  of  the  court  to  exclude,  or  not,  wit- 
nesses from  the  court  room;  but,  when  the 
order  has  been  given,  It  is  f  ital  error  to  per- 
mit a  witness  who  has  heard  all  the  wit- 
nesses to  testify."  That  may  be  perfectly 
true,  but  It  does  not  cover  this  case;  the 
witness  having  been  discovered  after  the 
testimony  had  been  administered.  In  State 
v.  Hagan,  45  La.  Ann.  839,  12  South.  929,  It 
was  held  to  be  "a  question  for  the  lower 
court  whether  the  conduct  of  a  witness  in 
remaining  in  court,  in  violation  of  an  order 
directing  the  separation  of  the  witnesses, 
Is  ground  for  a  new  trial,"  and  it  seems  log- 
ical that  it  should  be  equally  within  the 
discretion  of  the  lower  court  whether  he 
could  legally  testify.  The  question  is  one 
which  appertains,  principally,  to  the  regimen 
of  the  court,  and  to  disobedience  of  its  or- 
ders. If,  as  in  this  case,  no  fraud  has  been 
attempted,  no  injury  has  been  suffered,  and 
no  disrespect  intended,  by  the  witness  or 
the  party  introducing  him,  there  is  no  ap- 
parent disqualification  of  the  witness.  The 
trial  judge  exercised  his  sound  Judicial  dis- 
cretion In  the  premises,  and  we  are  not  pre- 
pared, from  anything  that  appears  in  the 
record,  to  say  that  he  exercised  It  unwar- 
rantably or  arbitrarily. 

This  completes  the  examination  of  ail  the 
bills  of  exception,  and  we  feel  constrained 
to  say  that  not  one  of  them  has  been  well 
taken,  and  we  must  affirm  the  correctness 
of  the  verdict  and  judgment  defendants 
have  appealed  from.    Judgment  affirmed. 


(47  La.  Ann.) 
STATE  ex  rel.  MECHANICS'  &  TRADERS' 
INS.  CO  v.  BOARD  OP  ASSESSORS 
et  aL    (No.  11.802.) 
(Supreme  Court  of  Louisiana.    Nov.  18,  1895.) 

Taxation  —  Situs  —  Securities  and  Bonds  —  De- 
posits or  Insurance  Companies. 

1.  While  I*  is  true  that  the  actual  situs  of 
personal  property  which  has  a  visible  existence, 
and  not  the  domicile  of  the  owner,  will  in  many 
cases  determine  the  state  in  which  same  is 
taxable,  and  the  same  is  true  of  public  securi- 
ties and  circulating  notes  which  have  acquired 
the  character  of  property  in  the  place  where 
they  are  found,  yet  that  rule  only  applies  to 
such  securities  and  bonds  as  are  operated  in 
market,  and  have  thus  acquired  a  domicile  or 
situs  there. 

2.  This  rule  finds  an  exception  in  the  case 
of  an  insurance  company  doing  business  in  an- 
other state  than  that  of  its  domicile,  and  that 
finds  it  necessary  to  purchase  the  bonds  of  that 
state,  and  deposit  same  in  the  treasury,  as  an 
indemnity  for  the  payment  of  its  risks  therein. 
Such  bonds  are  the  avails  and  incidents  of  the 
insurance  business,  and  sepregated  from  com- 
merce, and  are  consequently  taxable  at  the 
domicile  of  the  company. 

Breanx,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Grorge  H.  Theard,  Judge. 


Action  by  the  state  of  Louisiana,  on  the  re- 
lation of  the  Mechanics'  &  Traders'  Insurance 
Company,  against  the  board  of  assessors  and 
others.  Judgment  for  defendants,  and  relator 
appeals.  Modified. 

John  Q.  Plynn,  for  appellant  E.  A.  O'Sul- 
livan,  City  Atty.,  and  Henry  Renshaw,  A  set 
City  Atty.,  for  appellees. 

W ATKINS,  J.  This  suit  relates  to  the  as- 
sessment of  relator's  property  for  the  year 
1893,  and  is  quite  similar  to  the  suit  of  same 
title  bearing  the  docket  number  11,659,  and 
this  day  decided  in  favor  of  the  respondent 
board  of  assessors.  18  South.  462.  The  relat- 
or seeks  the  cancellation  of  Its  assessment 
which  is  composed  of  the  following  items, 
viz.:  First,  premiums  In  course  of  collection; 
second,  bills  receivable;  third,  bonds  of  the 
state  of  Georgia;  fourth,  certain  shares  of  the 
Standard  Guano  &  Chemical  Company  and 
National  Acid  Company.  In  so  far  as  the 
first  and  fourth  are  concerned,  nothing  need 
be  said,  for  the  course  of  reasoning  and  de- 
cision in  suit  No.  11,659  are  strictly  applica- 
ble, and  must  control  our  decision  In  this  suit 
pro  tanto.  In  so  far  as  the  bills  receivable 
are  concerned,  no  proof  was  administered  to 
demonstrate  their  exemption  from  taxation, 
and  there  Is  nothing  otherwise  to  show  that 
relator  Is  entitled  to  the  alleged  exemption. 
With  regard  to  the  Georgia  state  bonds,  it  ap- 
pears that  they  aggregate  $28,350  in  amount 
are  the  property  of  relator,  and  are  on  deposit 
with  the  treasurer  of  that  state.  The  rule 
established  in  Liverpool  &  L.  &  G.  Ins.  Co. 
v.  Board  of  Assessors,  44  La.  Ann.  760,  11 
South.  91,  Is  that  credits  due  to  a  nonresident 
were  assessable  and  taxable  at  the  domicile 
of  the  owner;  but  that  decision  made  an  ex- 
ception In  favor  of  tangible  assets  and  other 
personal  property,  and  held  that  same  were 
assessable  at  their  actual  situs.  But  it  has 
never  been  decided  that  tangible  personal 
property  could  not  be  assessed  at  the  owner's 
domicile  notwithstanding  Its  actual  situs  was 
abroad,  In  some  other  state  or  country.  State 
Tax  on  Foreign-Held  Bonds,  15  Wall.  300,  is 
not  to  the  contrary,  for  In  that  case  the  court 
say:  "It  Is  undoubtedly  true  that  the  actual 
situs  of  personal  property  which  has  a  visible 
existence,  and  not  the  domicile  of  the  owner, 
will  In  many  cases  determine  the  state  in 
which  it  may  be  taxed.  The  same  is  true  of 
public  securities,  consisting  of  state  and  mu- 
nicipal bonds  and  circulating  notes  of  banks. 
These,  by  general  usage,  have  acquired  the 
character  of  and  are  treated  as  property  in 
the  place  where  they  are  found,  though  re- 
moved from  the  domicile  of  the  owner."  But 
that  decision  and  others  of  like  character  only 
apply  to  bonds  and  other  circulating  notes 
which  are  operated  in  market,  and  are  bought 
and  sold.  This  is  the  exact  Illustration  that 
Is  given  by  Mr.  Burroughs,  for  he  says  that 
when  a  person  who  resides  In  one  state  has 
an  agent  In  another  state  who  loans  or  in- 
vests money  for  him  on  notes  or  other  evi- 
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dence  of  debt,  and  then  reinvests  the  pro- 
ceeds of  the  loans  In  the  same  state,  such 
notes  or  evidences  of  debt  are  taxable  In  the 
latter  state.  Burroughs,  Tax'n,  p.  60.  But 
such  Is  not  the  situation  of  the  bonds  of  the 
relator.  They  are  owned  by  the  insurance 
company,  but  they  are  not  in  circulation. 
They  were  doubtless  purchased  and  placed  on 
deposit  in  the  treasury  of  the  state  of  Georgia 
as  an  Indemnity  to  secure  the  fulfillment  of 
the  company's  risks  in  that  state.  These  are 
taxable  assets  here.  The  judgment  must  be 
amended  so  as  to  reject  relator's  demand  In 
toto.  It  is  therefore  ordered  and  decreed  that 
the  judgment  appealed  from  be  so  amended 
as  to  reject  relator's  demand  in  toto,  at  bis 
costs. 

BREAUX,  J.,  dissents  in  this  case  for  the 
reasons  stated  at  length  by  him  in  State  v. 
Board  of  Assessors  (No.  11,659,  recently  de- 
cided) 48  La.  Ann.  — ,  IS  South.  462. 


(48  La.  Ann.) 
C ALDER  et  al.  v.  THEIR  CREDITORS. 
(No.  11,806.) 
(Supreme  Court  of  Louisiana.    Nov.  18,  1805.) 

ISSOLVBHCT— PROOF  OF  DEBTS— APP  SAL, 

1.  The  opposition  to  a  syndic's  account  re- 
quires proof  of  their  debts  from  the  creditors 
whose  debts  are  opposed. 

2.  That  proof  is  not  afforded  merely  by  the 
insolvent's  books,  nor  by  testimony  as  to  en- 
tries in  them,  not  binding  as  against  the  cred- 
itors of  the  insolvent. 

3.  Where  it  is  apparent  the  proof  exists  ma- 
terial to  the  issue,  but  not  furnished  from  mis- 
apprehension or  other  cause,  not  implying  any 
design  to  withhold  the  proof  or  gross  neglect  on 
the  part  of  the  litigant,  in  such  cases,  in  fur- 
therance of  justice,  the  court,  reluctant  to  dis- 
pose of  the  controversy  on  an  imperfect  rec- 
ord, will  remand  the  cause.  Lawes  v.  Winter, 
8  Mart.  170;  Nolte  v.  Their  Creditors,  6  Mart. 
(N.  S.)  603;  Legendre  v.  Woodrooff,  16  La. 
477;  1  Hen.  Dig.  p.  94.  No.  L 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Fred  D.  King.  Judge. 

In  the  matter  of  the  insolvency  of  John  Cal- 
der  and  others.  The  syndic  and  certain  cred- 
itors whose  claims  were  disallowed  appeal. 
Reversed. 

Horace  E.  Upton,  Henry  L.  Lazarus,  E.  N. 
Pugh,  Samuel  L.  Gilmore,  for  appellant  syn- 
dic and  others.  Frank  L  Richardson  and 
Philip  H.  Mentz,  for  appellants  Patout  &  Pat- 
out,  Victor  Bolls,  Walter  S.  Torian,  Jules  Bur- 
gueres,  Mrs.  E.  D.  Burgueres,  and  Louis 
Kramer.'  William  S.  Benedict,  for  appellees 
J.  &  M.  Scbwabacher. 

MILLER,  J.  From  the  judgment  of  the 
lower  court  maintaining  the  opposition  of  va- 
rious creditors  to  the  amounts  awarded  to 
others  on  the  account  of  the  syndic,  this  ap- 
peal is  prosecuted  by  the  syndic  and  the  cred- 
itors whose  claims  were  disallowed. 

It  is  a  familiar  rule  that  an  opposition  to  the 
account  of  a  syndic  or  administrator  puts  the 


burden  on  the  party  whose  debt  is  opposed 
sustain  It  by  proof,  and  neither  the  adm 
sions  nor  books  of  the  insolvent  alone  v« 
make  proof  against  creditors.  Lemos  v.  T>\ 
aide,  3  Mart.  (N.  S.)  258;  Lafon's  Heirs 
His  Executors,  Id.  707;  Boisaler's  Syndics 
Belair,  1  Mart.  (N.  S.)  481.  The  testimony 
this  case  to  meet  the  oppositions  was  that 
the  syndic  and  his  clerk,  and  neither  had  a 
knowledge  of  the  claims  they  were  called 
to  prove,  except  that  derived  from  the  boo! 
Again,  the  witness  with  no  personal  knoi 
edge,  but  who  speaks  only  from  the  entries 
commercial  books,  has  no  knowledge  tl 
qualified  him  to  prove  the  debt  See  Wh 
v.  Wilkinson,  12  La.  Ann.  360. 

These  appellants  are,  as  we  infer,  man 
planters,  whose  alleged  debts  grew  out  at  1 
shipment  of  their  crops  to  the  insolvents,  tb 
factors.  The  debts  claimed  are  on  their  boo 
and  on  the  account  of  the  syndic  The  accoi 
is  supported  by  his  oath,  required  by  the  r 
of  the  district  courts.  We  cannot  accept  1 
books  or  testimony  as  to  their  contents,  i 
aided  by  any  other  evidence,  as  proof  agab 
an  opposition  exacting  legal  proof.  Nor  < 
we  give  greater  effect  to  the  syndic's  oa 
But  the  record  is  forcibly  suggestive  that  t 
appellants  are  creditors  who,  placing  one 
reliance  on  the  syndic's  affidavit  and  his  sta 
meats,,  and  that  of  his  clerk  as  a  witness,  fat 
not  administered  the  proof  they  could  hi 
produced.  We  are  reluctant  to  dispose  of  i 
controversy  finally  In  this  condition  of  1 
record,  and  affirm  a  judgment  which  gives 
the  opponents  a  larger  share  of  the  fond  tl 
it  is  morally  certain  would  accrue  to  then 
the  record  contained  the  proof  the  exlstei 
of  which  It  indicates.  We  think  justice 
quires  the  case  should  be  remanded.  It 
therefore  ordered,  adjudged,  and  decreed  tl 
the  judgment  of  the  lower  court  be  avoir 
and  reversed,  and  the  cause  is  remanded, 
be  proceeded  with  in  accordance  with  the  op 
Ion  herein,  and  that  appellees  pay  costs. 


GASSENHEIMER  v.  OASSENHEIMEI 
(Supreme  Court  of  Alabama.    Nov.  12.  18J 

Equity— Jurisdiction— Balk  of  Ixfahts'  Rev 

STON. 

1.  Equity  has  original  -Jurisdiction  to  or 
an  infant  s  lands  sold  for  the  purpose  of  otl 
wise  investing  the  proceeds,  if  the  lands 
deteriorating  in  value  and  will  continue  to 
teriorate,  or  if  they  do  not  yield  income  et 
cient  to  keep  down  burdens  to  which  they 
subject,  or  if  the  income  is  greatly  disprot 
tionate  to  their  market  value. 

2.  Equity  will  not  decree  a  sale  of  an 
fant's  reversion  in  lands  merely  on  the  show 
by  the  life  tenant  that,  considering  such  t 
ant's  probable  duration  of  life,  if  the  value 
the  reversion  be  ascertained  according  to 
American  mortuary  tables,  and  he  should  t 
to  such  value  20  per  cent  of  the  proceeds  of 
sale,  the  sum  thus  produced,  put  at  in  ten 
compounded  annually,  would  on  the  proba 
falling  in  of  the  lite  estate,  or  the  arrival 
the  infant  at  his  majority,  exceed  the  proba 
value  of  the  entire  fee. 
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Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arlington,  Judge. 

Bill  by  Simon  Gassenheimer,  a  life  tenant 
of  lands  belonging  to  Juliet  Gassenheimer, 
his  Infant  daughter,  to  have  the  fee  sold,  and 
the  reversioner's  share  of  the  proceeds  ascer- 
tained and  set  apart  for  her  benefit.  From  a 
decree  for  complainant,  defendant  appeals. 
Reversed. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellee, Simon  Gassenheimer,  against  the  ap- 
pellant, Juliet  Gassenheimer,  who  was  his 
daughter,  and  prayed  to  hare  sold  certain 
property,  which  was  owned  by  the  complain- 
ant's wife  at  the  time  of  her  death,  and  oc- 
cupied as  a  homestead,  and  that  the  defend- 
ant's interest  in  the  proceeds  of  said  sale  be 
ascertained  and  set  apart  for  her  benefit 
The  facts  are  sufficiently  stated  In  the  opin- 
ion. On  the  final  submission  of  the  cause 
the  chancellor  granted  the  relief  prayed  for, 
and  this  decree  is  assigned  as  error  on  the 
present  appeal  prosecuted  by  the  defendant 

Lee  H.  Weil,  for  appellant  Graham  & 
Stelner,  for  appellee. 

BRICKELL,  O.  J.  The  original  bill  filed 
by  the  appellee  alleges:  That  on  the  22d  day 
of  February,  1806,  his  wife  died  intestate, 
seised  and  possessed  of  a  dwelling  house  and 
lot,  situated  in  the  city  of  Montgomery,  of 
the  present  value  of  $12,500.  That  she  left 
as  her  only  heir  at  law  a  child,  the  offspring 
of  the  marriage  (the  appellant),  of  the  age 
of  eight  years.  At  the  time  of  the  death  of 
the  mother  the  premises  were  occupied  as  the 
family  residence,  bnt  now  they  are  too  large 
for  the  use  of  the  appellee  and  the  appellant. 
The  appellee  is  of  the  age  of  41  years,  and, 
according  to  the  American  tables  of  mortality, 
has  an  expectancy  of  27  years  of  life.  That 
a  sale  of  the  premises  would  be  to  the  inter- 
est of  the  appellant,  and  that,  ascertaining 
the  value  of  her  reversion  according  to  the 
tables  of  mortality,  he  Is  willing  that  20  per 
cent,  of  the  purchase  money  be  added  to 
such  value,  and,  If  that  would  not  equal  $5> 
000,  that  this  sum  shall  be  decreed  to  the 
appellant.  And,  If  this  sum  was  put  at  In- 
terest on  the  arrival  of  the  appellant  at  full 
age  It  would  exceed  the  value  of  the  fee 
simple  in  the  premises.  There  was  testi- 
mony taken  which  shows  the  mere  fact  that 
If  the  reversion  were  converted  into  money, 
and  the  money  loaned  at  interest  and  the 
Interest  compounded  annually,  the  aggregate 
sum  on  the  arrival  of  the  appellant  at  full 
age  would  equal  or  exceed  the  present  value 
of  the  fee  In  the  premises,  and  hence  the 
witnesses  express  the  opinion  that  a  sale 
would  be  of  benefit  to  the  appellant.  A  de- 
cree of  sale  was  rendered,  from  which  the 
appeal  is  taken. 

It  has  long  been  the  settled  doctrine  In  this 
state  that  it  is  within  the  original  jurisdic- 
tion of  courts  of  equity  to  decree  the  sales 
of  lands  of  infants,  not  only  for  their  main- 


tenance and  education,  or  to  remove  Incum- 
brances, or  to  satisfy  charges  resting  thereon, 
but  for  the  Investment  of  the  proceeds  of 
sale  for  the  general  Interest  and  advantage 
of  the  Infant  Bx  parte  Jewett  16  Ala.  409; 
Rivers  v.  Durr,  46  Ala.  418;  Goodman  v. 
Winter,  64  Ala.  410;  Thorlngton  v.  Thoring- 
ton,  82  Ala.  480,  1  South.  716.  The  exercise 
of  the  jurisdiction  is  not  dependent  on  the 
nature  and  quality  of  the  estate  of  the  Infant 
—whether  it  is  an  absolute  estate  of  present 
possession  and  enjoyment,  or  a  future  estate, 
a  reversion,  or  remainder,— though,  as  was 
said  in  Goodman  v.  Winter,  supra,  because  of 
the  uncertainty  of  the  value  of  a  future  or 
contingent  estate,  lest  there  should  be  a  sac- 
rifice of  the  interests  of  the  Infant  the  court 
would  be  the  more  reluctant  to  decree  a  sale. 
The  reason  underlying  the  doctrine  Is  that,  as 
the  Infant  labors  under  disability— Is  incapa- 
ble of  managing  and  disposing  of  property,— 
the  court  owes  to  him  the  duty  of  protection, 
and  of  controlling  and  administering  his  prop- 
erty so  as  to  promote  his  convenience  and 
interests;  a  similar  reason  to  that  which 
prevails  when  the  court  decrees  a  sale  for  his 
maintenance  and  education.  In  the  first  of 
our  reported  cases,  affirming  the  existence  of 
the  jurisdiction  to  decree  a  sale  for  the  pur- 
pose of  the  Investment  of  the  proceeds,  It 
was  said  by  Dargan,  J.:  "It  would  seem  but 
reasonable  that  a  court  of  equity  would  order 
a  sale  of  the  real  estate  of  an  infant  where 
It  was 'made  manifestly  to  appear  that  his 
Interest  demanded  it  But  then  the  facts 
which  render  the  sale  necessary  should  be 
alleged,  as  well  as  proved,  that  the  chancellor 
may  clearly  see  that  the  Interest  of  the  In- 
fant would  not  be  prejudiced,  but  on  the 
contrary  promoted,  by  the  sale."  Ex  parte 
Jewett  supra.  And,  it  may  be  observed,  the 
jurisdiction  should  be  exercised  sparingly, 
and  with  the  utmost  caution.  Though  In 
form  the  proceedings  may  be  adversary,  they 
are  often  instituted  and  conducted  by  parties 
of  Interests  adverse  to  the  Interests  of  the  In- 
fant for  the  promotion  and  advancement  of 
such  Interests,  rather  than  of  the  Interests 
of  the  Infant,  and  the  court,  while  Intending 
to  protect  may  be  made  the  Instrument  of  in- 
justice to  him.  When  sales  have  been  de- 
creed for  the  mere  purpose  of  otherwise  in- 
vesting the  proceeds,  rt  has  generally  been 
because  the  lands  were  deteriorating  in  value, 
and,  from  some  cause,  probably  subject  to 
continuous  deterioration,  or  because  they  will 
not  yield  Income  sufficient  to  keep  down  bur- 
dens to  which  they  are  liable,  or  the  Income 
was  greatly  disproportionate  to  their  market 
value.  The  case  made  by  the  bill  does  not 
come  within  either  of  these  classes.  The 
proposition  on  which  the  bill  proceeds  is  that 
considering  the  age  and  state  of  health  of  the 
tenant  for  life,  if  the  value  of  the  reversion 
be  ascertained  according  to  the  American  mor- 
tuary tables,  and  he  should  add  to  the  val- 
ue so  ascertained  20  per  cent,  of  the  pro- 
ceeds of  the  sale  of  the  entire  fee,  the  con- 
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Tenlence  and  interest  of  the  Infant  would  be 
promoted,  because,  If  the  sum  thus  produced 
should  be  put  at  Interest,  the  aggregate  of 
principal  and  interest  on  the  probable  falling 
In  of  the  life  estate,  or  on  the  arrival  of  the 
infant  at  full  age,  would  exceed  the  probable 
value  of  the  entire  fee.  The  value  of  these 
mortality  tables  is  of  constant  recognition  by 
the  courts,  and  the  cases  are  numerous  in 
which,  from  necessity,  the  courts  act  upon 
them  In  determining  the  probabilities  of  hu- 
man life.  They  are  founded  upon  the  basis 
of  the  average  duration  of  the  lives  of  a  great 
number  of  persons,  and  have  been  employed 
In  apportioning  burdens  to  which  an  estate  is 
subject,  between  a  life  tenant  and  a  remain- 
der-man or  reversioner,  or  in  ascertaining  the 
probable  value  of  a  wife's  contingent  right  of 
dower  during  the  life  of  her  husband,  or  the 
value  of  an  outstanding  life  estate,  a  breach 
of  a  covenant  of  seisin.  15  Am.  &  Eng.  Enc, 
Law,  587.  The  employment  of  them  for  these 
or  like  purposes  is  quite  a  different  matter 
from  their  employment  when  a  court  of  equi- 
ty Intervenes  to  decree  a  sale  of  the  remain- 
der or  reversion  in  lands  of  an  Infant  The 
basis  of  the  jurisdiction  is  the  protection  of 
the  infant,— the  promotion  of  his  rights  and 
Interests.  These  are  the  considerations  which 
move  the  court.  It  is  not  In  the  relation  of 
an  arbitrary  or  discretionary  vendor,  who 
may  go  Into  the  market  and  sell  upon  what- 
soever terms  and  conditions  he  may  conceive 
to  be  to  his  interest  and  advantage.  The 
court  engages  in  no  speculation.  It  does  not 
take  the  risks  of  an  insurer,  and,  save  bo  far 
as  is  of  necessity  incidental  to  the  jurisdic- 
tion it  exercises,  indulges  no  inferences,  how- 
ever probable.  If  a  necessity  existed  for  the 
sale  of  the  reversion,— if  provision  for  the 
maintenance  and  education  of  the  infant  de- 
manded it,— in  passing  on  the  confirmation  of 
the  sale  the  court  would  doubtless  consult  and 
be  guided  by  the  mortuary  tables.  There 
could  be  no  better  method  of  ascertaining  the 
value  of  the  reversion,  and  whether  there 
should  be  confirmation  or  vacation  of  the 
sale.  So  in  any  other  event  in  which  a  sale 
might  be  decreed.  In  all  these  cases  there 
is  a  pre-existing  necessity  or  cause  for  the 
sale,— a  necessity  or  cause  which  shows  that 
the  convenience  and  interests  of  the  infant 
will  be  promoted.  At  best,  as  Is  properly 
said  in  argument,  the  proposition  on  which 
the  bill  proceeds  is  a  mere  theory,  and  rests 
upon  too  many  uncertainties  and  contingen- 
cies to  authorize  a  decree  of  the  sale  of  the 
lands  of  the  Infant.  The  fee  resides  in  the 
infant.  The  life  estate  is  carved  out  of  it, 
and  is  of  uncertain  duration.  That  it  will 
continue  for  any  defined  period  is  but  an  ex- 
pectancy derived  from  the  average  duration 
of  the  lives  of  a  great  number  of  persons.  It 
Is  not  contemplated  that  all  these  persons 
will  reach  or  survive  the  defined  period.  That 
some  will  not  is  estimated  as  certain,  though 
it  is  not  possible  to  distinguish  them.  The 
life  estate  may  fall  in  the  day  or  year  after 


the  sale.  If  it  should,  the  reversion  would 
have  been  sacrificed.  For  it  there  would  not 
have  been  adequate  compensation  to  the  in- 
fant. The  reversion  is  not  burdensome  to 
the  infant  The  tenant  for  life  is  answerable 
for  voluntary  or  permissive  waste.  He  can- 
not from  the  want  of  care,  suffer  the  prem- 
ises to  fall  into  decay,  and  is  bound  to  the 
duty  of  keeping  down  the  taxes,  the  only 
involuntary  or  compulsory  charge  to  which 
they  are  liable.  4  Kent  Comm.  76;  De  Bar 
delaben  v.  Stoudenmlre,  82  Ala.  574,  2  South. 
488.  If  the  reversion  be  converted  into  mon- 
ey, he  is  relieved  of  these  burdens,  and  the 
infant  will  be  compelled  to  bear  the  taxes  to 
which  the  money,  Its  supposed  value,  may 
become  subject  In  whatever  aspect  the  case 
may  be  viewed,  the  infant  takes  the  risk  of 
the  insurer  of  the  life  of  the  father,— a  risk 
the  Insurer,  for  bis  own  protection,  takes  on- 
ly in  connection  or  combination  with  a  num- 
ber of  similar  risks.  We  are  not  of  opinion 
the  necessities  or  the  manifest  convenience 
and  interest  of  the  Infant  demand  a  conver- 
sion of  the  reversion  into  money.  We  are 
not  satisfied  that  her  Interests  would  not  be 
prejudiced,  rather  than  promoted,  by  the  con- 
version. The  result  Is,  the  decree  of  the 
city  court  must  be  reversed,  and  a  decree 
here  rendered  dismissing  the  bill  at  the  costs 
of  the  appellee  in  this  court  and  in  the  city 
court    Reversed  and  rendered. 


COLLIER  v.  DICK. 

(Supreme  Court  of  Alabama.    Nov.  12,  1895.) 

Ownership  op  Property—  Evidence  —  Declara- 
tions—Bond  in  Detinue — Estoppel. 

1.  Declaration*  of  one,  while  testifying  as 
a  witness  in  a  case,  that  certain  property  be- 
longed to  him,  are  not  admissible,  against  one 
subsequently  claiming  the  property,  because 
he  was  present  in  court  and  said  nothing. 

2.  A  bond  in  detinue  suit  to  enable  plaintiff 
to  recover  possession  of  property,  while  prima 
facie  evidence  against  the  surety  that  the  prop- 
erty was  not  his,  is  not  conclusive,  as  be  may 
have  been  the.  owner,  and  the  plaintiff  his  bailee 
with  right  to  immediate  possession,  which  is 
sufficient  to  support  detinue  against  one  other 
than  the  general  owner  entitled  to  immediate 
possession. 

3.  One,  by  signing  the  bond  of  a  plaintiff 
in  detinue  as  surety,  is  not  estopped  to  claim 
the  property  as  his  own  against  a  creditor  of 
such  plaintiff,  he  not  having  signed  it  with  the 
intention  that  such  or  any  creditor  of  the  plain- 
tiff should  act  on  it 

Appeal  from  circuit  court,  Lee  county;  J. 
M.  Carmlchael,  Judge. 

Statutory  claim  suit  between  T.  E.  Dick  as 
plaintiff  and  G.  W.  Collier  as  claimant 
Judgment  for  plaintiff.  Claimant  appeals. 
Reversed. 

In  response  to  the  writ  of  garnishment,  the 
garnishee  answered  that  J.  T.  Moore  brought 
two  separate  actions  of  detinue  against  the 
Southern  Express  Company  and  Lee  Echols 
to  recover  the  possession  of  one  gold  watcl 
and  one  gold  ring;  that  by  virtue  of  the  writs 
of  detinue  issued  in  said  suits  he  seized  said 
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-watch  and  ring,  and  had  the  same  In  his 
possession;  that  on  the  trial  of  said  detinue 
suits  one  W.  F.  Cardinal  was  made  defend- 
ant in  place  of  the  original  defendants;  and 
that,  neither  plaintiff  nor  defendant  having 
made  replevy  bonds,  he,  the  garnishee,  as 
sheriff,  was  still  in  possession  of  the  prop- 
erty. In  his  answer  the  garnishee  suggested 
that  O.  W.  Collier  claimed  said  watch  and 
ring  as  his  property.  Upon  the  suggestion  of 
the  claim  of  Collier  to  the  property,  a  statu- 
tory claim  suit  was  instituted,  in  which  T. 
E.  Dick  was  plaintiff  and  the  said  George 
W.  Collier  was  claimant 

Upon  the  trial  of  this  claim  suit  the  plain- 
tiff introduced  the  judgment  recovered  against 
said  Moore,  and  the  process  of  garnishment 
issued  and  levied  thereon.  Upon  the  intro- 
duction of  one  J.  T.  Gorman  as  a  witness  for 
the  plaintiff  he  testified  that  he  was  the  Jus- 
tice of  the  peace  before  whom  J.  T.  Moore 
brought  his  actions  of  detinue  for  the  recovery 
of  the  watch  and  ring.  The  plaintiff  then 
asked  this  witness  the  following  question: 
"Did  not  the  said  J.  T.  Moore,  in  the  trial  of 
the  two  detinue  suits  in  his  justice  court,  on 
December  14,  1891,  In  which  the  said  J.  T. 
Moore  was  plaintiff  and  the  Southern  Express 
Company  defendant,  swear  that  the  property 
in  controversy  belonged  to  him,  J.  T.  Moore, 
and  that  the  claimant,  G.  W.  Collier,  was 
present  at  the  time,  and  said  nothing?" 
Claimant  objected  to  this  question,  on  the 
ground  that  it  calls  for  illegal,  irrelevant,  and 
incompetent  evidence.  The  court  overruled 
this  objection,  and  the  claimant  duly  except- 
ed. Upon  the  witness  answering  the  ques- 
tion in  the  affirmative,  the  claimant  moved  to 
exclude  the  answer  upon  the  same  grounds 
upon  which  his  objection  to  the  question  was 
based.  This  motion  was  overruled,  and  the 
claimant  duly  excepted.  Upon  the  plaintiff 
offering  to  Introduce  In  evidence  the  two  det- 
inue bonds  which  were  executed  in  said  det- 
inue suit  by  J.  T.  Moore,  and  on  which  G.  W. 
Collier,  the  claimant  in  the  present  suit,  was 
surety,  the  claimant  objected,  on  the  grounds 
(1)  that  such  evidence  was  illegal,  irrelevant, 
and  incompetent;  (2)  that  such  act  on  the 
part  of  the  "claimant  would  not  estop  him 
from  setting  up  his  claim  to  the  property  in 
this  suit  The  court  overruled  this  objection, 
allowed  the  bonds  to  be  introduced  in  evi- 
dence, and  to  this  ruling  of  the  court  the 
claimant  duly  excepted.  The  claimant  intro- 
duced evidence  tending  to  show  tliat  in  Sep- 
tember, 1891,  after  the  recovery  of  the  Judg- 
ment against  Moore,  but  before  the  issue  and 
service  of  the  writ  of  garnishment,  he  pur- 
chased the  property  In  controversy  from  J.  T. 
Moore  for  a  fair  and  valuable  consideration; 
that  said  property  was  delivered  to  the  claim- 
ant by  said  Moore  at  the  time  of  the  pur- 
chase, and  that  subsequently  the  claimant 
permitted  Moore  to  take  possession,  and  wear 
tlie  property  in  controversy  as  an  accommoda- 
tion, on  condition  that  said  property  was  to 
be  delivered  by  said  Moore  to  claimant  on  de- 


mand. The  claimant  Introduced  further  evi- 
dence tending  to  show  that  J.  T.  Moore  had 
the  property  in  controversy  in  his  possession 
as  the  bailee  of  the  claimant  and  that  while 
he  was  holding  it  a  person  who  had  no  con- 
nection with  the  plaintiff  In  this  case  ob- 
tained possession  of  the  property  unlawfully, 
and  Moore  brought  suits  of  detinue  to  recover 
the  possession  of  said  property;  and  that 
claimant  signed  the  detinue  bonds  above  set 
forth  to  enable  Moore  to  recover  possession 
of  said  property  by  said  suits.  The  plaintiff 
objected  to  this  evidence  on  the  grounds  (1) 
that  said  evidence  was  illegal,  and  Incompe- 
tent; and  (2)  that,  under  the  evidence,  the 
claimant  is  estopped  from  asserting  any. 
claim  to  said  property.  The  court  sustained 
the  objection  of  plaintiff  and  refused  to  admit 
the  said  evidence,  and  to  this  ruling  of  the 
court  the  claimant  duly  excepted.  This  being 
substantially  all  the  evidence,  the  court,  at 
the  request  of  the  plaintiff,  gave  the  general 
affirmative  charge  In  his  favor,  and  to  the 
giving  of  this  charge  the  claimant  duly  ex- 
cepted. There  were  verdict  and  judgment 
for  the  plaintiff.  The  claimant  appeals,  and 
assigns  as  error  the  rulings  of  the  trial  court 
upon  the  evidence,  and  the  giving  of  the  gen- 
eral affirmative  charge  for  the  plaintiff. 

A.  &  R.  B.  Barnes,  for  appellant  Geo.  P. 
Harrison  and  T.  L.  Kennedy,  for  appellee. 

HEAD,  J.  The  Issue  Is  as  to  the  owner- 
ship of  a  watch  and  ring,— whether  they  be- 
longed to  the  defendant  in  attachment  J.  T. 
Moore,  or  to  the  claimant  G.  W.  Collier,— 
the  proceeding  being  a  trial  of  the  right  of 
property  under  the  statute.  There  had  been 
a  previous  trial,  before  a  Justice  of  the  peace, 
of  an  action  of  detinue  by  said  J.  T.  Moore 
against  one  Cardinal  for  the  recovery  of  the 
watch  and  ring;  and  on  the  present  trial  the 
plaintiff,  against  the  objection  and  exception 
of  the  claimant,  was  allowed  to  prove  by  the 
justice  who  tried  the,  detinue  suit  that  on  that 
trial  Moore  testified  that  the  property  be- 
longed to  him,  and  that  Collier,  the  present 
claimant,  was  present,  and  said  nothing.  We 
think  this  action  of  the  court  was  a  misappli- 
cation of  the  familiar  rule  that  declarations 
made  In  the  presence  of,  and  against  the  in- 
terest of,  a  party,  under  such  circumstances 
as  would  naturally  call  forth  from  such  party 
an  explanation  or  denial  if  the  declarations 
are  Inaccurate  or  untrue,  are  admissible  In 
evidence  against  him.  In  the  Instance  under 
review  the  declarations  of  Moore  were  made 
while  testifying  as  a  witness  on  the  trial  of 
a  cause  in  a  court  of  justice.  If  Collier,  be- 
ing present  In  court,  and  hearing  Moore  tes- 
tify, had  denied  the  truth  of  Moore's  state- 
ments, or  attempted  to  explain  them,  he 
would  have  been  guilty  of  a  most  palpable 
contempt  of  court,  for  which  he  no  doubt 
would  have  been  punished.  The  effect  of  the 
court's  ruling  was  to  Induce  the  jury  to  act 
upon  Colliar's  failure  to  commit  a  contempt 
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of  court,  as  an  admission,  by  silence,  of  the 
troth  of  what  Moore  had  testified.  The  propi 
osltion  of  counsel  that  the  evidence  was  ad- 
missible as  showing  notice  to  Collier  of  the 
litigation,  and  its  results,  between  Moore  and 
Cardinal,  Is  too  fallacious  for  discussion. 

The  plaintiff,  against  the  objection  and  ex- 
ception of  the  claimant,  was  allowed  to  intro- 
duce two  bonds  which  Moore  gave  on  the  in- 
stitution of  the  said  detinue  suit  in  order  to 
obtain  the  necessary  writ  or  order  of  seizure, 
which  bonds  were  entered  into  and  signed  by 
the  claimant,  Collier,  as  a  surety  of  Moore. 
We  think  these  bonds  were  admissible,  as 
serving  a  prima  facie  admission  or  recogni- 
tion by  Collier  that  the  property  belonged  to 
Moore.  They  were  not,  however,  conclusive 
against  him  that  the  property  was  in  fact 
Moore's,  and  not  his  own,  either  upon  the 
principle  of  an  admission  merely,  or  as  an  es- 
toppel, In  favor  of  the  present  plaintiff,  to 
show  his  own  title.  The  prima  facie  recog- 
nition of  Moore's  ownership,  afforded  by  Col- 
lier's becoming  surety  on  the  bonds,  was  open 
to  explanation,  consistently  with  his  own 
right  of  property  In  the  chattels.  It  may  be 
that  Moore's  claim  and  right  to  maintain  the 
detinue  suit  was  based  upon  a  disturbed  pos- 
session in  him  as  bailee  of  the  claimant,  Col- 
lier. A  qualified  property,  with  the  right  to 
immediate  possession,  the  general  ownership 
residing  in  another,  is  sufficient  to  support 
detinue  against  one  other  than  the  general 
owner  entitled  to  immediate  possession.  This 
very  explanation  Collier  endeavored  to  make 
by  the  introduction  of  evidence;  and  the 
court  erroneously  refused  to  allow  him  to 
make  It,  on  the  idea,  as  we  gather  from  the 
objections  and  arguments  of  counsel,  that  by 
signing  the  detinue  bonds  he  had  estopped 
himself,  as  In  favor  of  the  garnishing  plain- 
tiff, to  assert  any  title  to  the  property.  If 
the  institution  of  a  suit  by  plaintiff  to  con- 
demn the  property  to  the  satisfaction  of  his 
debt  against  Moore,  Induced  by  conduct  hav- 
ing the  qualities  of  an  estoppel,  be  legally 
deemed  an  act  to  his  detriment,  upon  which 
the  estoppel  would  operate  in  his  favor,  the 
principle  has  no  application  here,  for  the  rea- 
son, as  we  have  said,  that  the  execution  of 
the  bonds  by  Collier  as  a  surety  was,  upon  its 
face,  open  to  explanation  by  him,  consistently 
with  a  general  property  in  himself,  entitling 
him  to  recover  In  the  present  controversy, 
and  a  special  property  only  to  Moore,  entitling 
him  to  recover  in  the  detinue  suit;  and,  be- 
ing capable  of  this  explanation,  the  plaintiff 
was  bound  to  know  it;  and  if  he  acted  upon 
Collier's  conduct  he  did  so  at  the  risk  of  this 
explanation  being  made.  Ware  v.  Coles,  24 
Ala.  446.  Again,  if,  under  any  conditions,  we 
could  inject  into  the  execution  of  a  bond  by  a 
surety  for  the  purpose  of  instituting  and  car- 
rying on  a  law  suit  the  elements  of  an  estop- 
pel, and  it  were  not  subject  to  the  explanation 
above  pointed  out,  the  plaintiff  could  take 
nothing  by  it,  in  the  present  case,  for  the 
reason  that  then  is  nothing  in  the  case  from 


which  It  can  be  inferred  that  the  claimant  exe- 
cuted the  bond  with  the  intention  that  plain- 
tiff, or  any  one  else  In  his  situation,  should 
act  upon  it.  It  is  not  attempted  to  be  shown, 
even  if  It  were  material,  that  Collier  knew 
plaintiff  was  a  creditor  of  Moore,  or  that  he 
had  any  creditors.  7  Am.  &  Eng.  Enc.  Law. 
IB.  In  view  of  what  we  have  said,  the  court 
erred  in  allowing  proof  that  the  plaintiff  and 
his  attorney  were  told  that  the  justice  had 
decided  the  detinue  suit  in  Moore's  favor. 
Although  the  claimant's  evidence  tended  to 
show  that  the  property  belonged  to  him,  and 
not  to  Moore,  and  that  he  was  entitled  to  tbe 
Immediate  possession  of  it,  the  court  gave 
the  general  affirmative  charge  in  favor  of  the 
plaintiff.  This  was  error.  Reversed  and  re- 
manded. 


PERRY  et  al.  v.  THOMPSON  et  aL 

(Supreme  Coun  of  Alabama.    Nov.  12,  1895.) 

Equity  —  Jurisdiction  —  Adequate  Remedy  at 
Law. 

After  a  creditor  had  assigned  the  deto 
due  him,  and  the  assignment  had  been  accept- 
ed by  the  debtor,  the  creditor  sued  the  debtor 
on  the  same  claim  and  recovered  judgment. 
Held,  that  the  assignee  could  not  enjoin  the  col- 
lection by  the  creditor  of  his  judgment,  his  rem- 
edy at  law  being  adequate,  aa  the  recovery  of 
judgment  by  the  creditor  did  not  release  the 
debtor  from  liability  to  the  assignee. 

Appeal  from  chancery  court,  Jefferson  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Suit  by  T.  C.  Thompson  and  others  against 
W.  C.  Perry  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal.  Reversed. 

Cabaniss  &  Weakley,  for  appellants.  Gar- 
rett &  Underwood,  for  appellees. 

HEAD,  J.  It  seems  to  us  quite  dear  that 
the  present  bill  is  without  equity.  The  case 
it  makes,  briefly  stated,  is  that  the  defendant 
W.  C.  Perry  became  Indebted  to  complain- 
ants in  the  sum  of  $460  for  goods  sold  and  de- 
livered; that  one  Horace  Ware  became  indebt- 
ed to  said  Perry  in  the  sum  of  $400  for  a  bal- 
ance due  Perry  on  a  building  contract.  The 
goods  sold  by  complainants  to  Perry  consisted, 
hi  part,  of  building  material  purchased  and 
used  by  him  In  the  construction  of  the  build- 
ing for  Ware.  Perry  assigned  his  said  claim 
against  Ware  to  the  complainants  In  payment 
of  his  account  due  to  them,  "to  the  full 
amount  then  due  by  said  Horace  Ware,"  and 
complainants  gave  him  credit  therefor  on  hip 
account.  This  assignment  was  effected  in  the 
form  of  an  order,  In  the  following  words,  de- 
livered to  complainants  by  Perry:  **Mr.  Hor- 
ace Ware:  You  will  please  pay  to  T.  l\ 
Thompson  &  Co.  the  balance  due  me  In  the 
building  of  your  house,  for  materials  pur- 
chased of  them  in  building  your  house. 
ISigned]  W.  C.  Perry."  Upon  presentation  of 
this  order  to  Ware,  he  said  to  complainants- 
"Whatever  I  may  owe  Perry,  I  will  pay  to 
you.   I  do  not  know  that  I  owe  aim  any- 
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thing."  Ware  was  disputing  with  Perry  as  to 
the  amount  be  owed  him,  if  anything;  but, 
upon  presentation  of  the  order,  as  above  stat- 
ed, he  agreed  to  pay  complainants  whatever 
sum  he  might  be  owing  Perry.  As  the  bill 
states,  "complainants,  having  received  said 
order  as  a  payment  pro  tanto  of  said  Perry's 
-account  with  them,  thereafter  looked  to  said 
Horace  Ware  for  the  same,  and  have  de- 
manded payment  thereof  by  him."  After  all 
this,  Perry,  In  his  own  name  and  behalf,  in- 
stituted suit  against  said  Ware  for  said  bal- 
ance due  upon  said  building  contract— the 
same  he  had  assigned  to  complainants— in  the 
circuit  court  of  Jefferson  county,  and  on  the 
29th  day  of  November,  1888,  recovered  judg- 
ment therein  against  Ware  for  the  sum  of 
$550,  being  the  said  balance  and  interest; 
and  in  February,  1890,  execution  issued  upon 
the  judgment  and  was  placed  in  the  hands  of 
defendant  Joseph  S.  Smith,  as  the  sheriff, 
who  levied  the  same  upon  the  property  of 
Ware,  and,  as  the  bill  states,  'is  now  pro- 
ceeding to  collect  said  judgment,  and  will  col- 
lect same,  unless  restrained  by  injunction," 
etc  It  la  alleged  that  Perry  is  insolvent,  and 
refuses  to  consent  to  the  payment  of  the  judg- 
ment to  complainants,  and  that  Ware  refuses 
to  pay  to  them  because  Perry  is  endeavoring 
to  collect  the  "same  fund"  by  execution. 
Complainants  aver  that  they  were  deterred 
and  induced  not  to  file  and  claim  "the  mechan- 
ic's lien  provided  by  law  for  the  builder's  ma- 
terial which  they  had  furnished  to  said  Perry, 
and  which  had  been  used  by  him  in  and 
about  the  erection  and  building  of  the  dwelling 
bouse  aforesaid,  by  reason  of  having  received 
and  given  said  Perry  credit  therefor,  as  Is 
hereinbefore  set  out  In  this  bill  of  complaint." 
And  the  pleader  concludes  that,  upon  receiv- 
ing said  order  on  Ware,  complainants  thereby 
had  and  secured  an  equitable  lien  upon  what- 
ever sum  of  money  should  be  ascertained  to 
be  due  said  Perry  from  said  Ware,  and  the 
bill  again  avers  that  said  balance,  so  due, 
was  the  sum  of  $400,  and  interest.  Ware 
died  pendente  lite,  and  the  suit  was  revived 
against  John  £3.  Ware,  as  the  personal  repre- 
sentative. The  prayer  of  the  bill  is  for  an  in- 
junction restraining  Perry  from  further  en- 
deavoring to  collect  said  judgment,  by  execu- 
tion or  otherwise;  that  Smith,  as  sheriff,  be 
enjoined  from  further  levying  upon,  selling  un- 
der any  levy  he  may  theretofore  have  made 
upon  said  Ware's  estate,  or  otherwise  obtain- 
ing from  said  Ware,  or  out  of  his  estate,  in 
any  manner,  any  part  of  said  judgment;  and 
that  it  be  decreed  that  complainants  are  en- 
titled to  have  and  receive  the  judgment  afore- 
said with  the  Interest  thereon,  and  that  Ware 
be  required  and  ordered  to  pay  over  the 
amount  of  said  judgment  and  interest  in  court, 
and  in  default  thereof  that  execution  issue 
therefor.  It  prays  for  an  account  of  the 
amount  due  the  complainants  by  reason  of 
"said  claim,"  and  that  the  amount  "be  de- 
creed to  complainant,"  and  for  general  relief. 
The  defendant  Perry  demurred  to  the  bill,  as- 


signing as  grounds— First,  that  the  bill  shows 
the  complainants  have  an  adequate  remedy 
at  law  by  suit  against  Horace  Ware;  and, 
second,  that  It  shows  no  right  in  the  complain- 
ants to  enjoin  the  Judgment  of  W.  0.  Perry 
against  Horace  Ware.  He  also  moved  to  dis- 
miss the  bill  for  want  of  equity.  The  chancel- 
lor overruled  both,  and  on  final  hearing,  on 
pleadings  and  proof,  granted  complainants  re- 
lief. 

The  bill  was  evidently  filed  upon  the  erro- 
neous conception  that  complainants  acquired, 
by  the  assignment  of  Perry  to  them,  merely 
an  equitable  lien  on  the  debt  assigned.  The 
bill  expresses  that  conclusion,  yet  its  aver- 
ments show  clearly  that  the  claim  was  abso- 
lutely assigned  to  complainants  by  Perry,  and 
accepted  by  them,  in  absolute  payment,  pro 
tanto,  of  the  amount  owing  them  by  Perry, 
and  that  they  thereafter  looked  to  Ware  for 
payment;  and  this  right,  actually  known  and 
assented  to  by  Ware,  accrued  before  the  suit 
and  recovery  at  law  of  Perry  against  Ware. 
Upon  proof  of  the  facts  as  averred,  Perry, 
after  the  assignment,  had  no  right,  title,  or  in- 
terest whatever  in  the  claim  assigned,  and, 
properly  defended,  no  action  against  Ware  by 
Perry  thereon  could  result  in  a  judgment  for 
the  plaintiff.  By  statute  long  in  force  in  this 
state,  such  claims  are  assignable,  so  as  to 
vest  the  assignee  with  the  entire  legal  and 
equitable  Interest  therein,  with  right  to  sue 
thereon  in  his  own  name;  and,  so  long  as  he 
is  entitled  to  the  money  due  thereon,  he  alone 
can  lawfully  sue.  It  was  the  duty  of  Ware, 
when  sued  by  Perry,  to  have  protected  him- 
self, either  by  plea  and  proof  that  Perry  had 
divested  himself,  in  complainants'  favor,  of  all 
right  to  the  demand  sued  upon,  or  by  some 
other  lawful  proceeding  in  which  complain- 
ants were  brought  in  and  made  bound  by  the 
adjudication,  thereby  securing  to  plaintiff  pro- 
tection from  a  double  recovery.  Not  having 
done  so,  but  having  suffered  a  recovery  against 
blm  by  Perry,  he  could  not,  on  account  of 
such  recovery,  escape  responsibility  to  the 
complainants  In  any  action  they  might  have 
brought  at  law  against  him  on  the  same  debt. 
The  complainants,  therefore,  are  not  in  the 
slightest  concerned  with  Perry's  recovery 
against  Ware.  They  have  no  interest  what- 
ever in  it,  legal  or  equitable.  It  affords  no 
obstacle  to  a  recovery  by  them  at  law  against 
Ware,  as  the  absolute  owner  of  the  demand. 
The  recovery  by  Perry,  in  his  own  name  and 
for  his  own  use,  conclusively  established  his 
independent  right  to  have  Ware  pay  him  the 
sum  of  money  recovered,  and  -upon  no  ac- 
count, arising  out  of  any  of  the  circumstances 
of  this  case,  can  he  be  enjoined  from  enfor- 
cing that  recovery.  If  Ware  subjected  him- 
self to  a  double  recovery,  it  is  because  he 
failed  to  take  the  necessary  steps  to  prevent 
it.  The  complainants  could  not  be  made  to 
suffer  for  bis  dereliction.  An  effort  similar 
to  the  present  bill  was  made  in  the  case  of 
Scott  v.  Whitlow,  20  111.  310,  which  is  the  only 
case  bearing  any  affinity  to  the  present  to  which 
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we  have  been  referred,  and  that  case  was  de- 
termined as  we  determine  this.  We  have  ex- 
amined the  whole  case,  both  upon  the  plead- 
ings and  proofs,  and  are  satisfied  the  bill  can- 
not be  amended  so  as  to  give  it  equity.  The 
decree  of  the  chancellor  will  be  reversed,  and 
a  decree  here  rendered  dissolving  the  injunc- 
tion and  dismissing  the  bllL  Reversed  and 
rendered. 


STRAUSS  et  al.  v.  GLASS. 
(Supreme  Court  of  Alabama.    Nov.  12,  1885.) 
Married  Woman's  Contracts— Plba  o»  Cover- 

TL'RE — DEMCRRER. 

1.  Code  1886,  §  2345,  makes  a  married  wo- 
man liable  for  debts  contracted  with  the_  con- 
currence of  her  husband,  expressed  in  writing; 
section  234b"  gives  her  full  power  to.  contract  "in 
writing,"  as  If  she  were  sole,  with  the  written 
assent  of  her  husband;  and  section  2350  pro- 
vides that  she  may,  with  her  husband's  consent, 
expressed  in  writing,  and  filed  in  the  office  of 
the  probate  judge,  pursue  any  lawful  trade,  as 
if  she  were  sole.  Held,  that  her  capacity  to 
make  valid  verbal  contracts  is  restricted  to 
such  as  are  connected  with  her  trade,  and  made 
after  the  provisions  of  section  2350  have  been 
complied  with. 

2.  Under  a  statute  which  makes  all  the 
property  of  a  married  woman  her  separate  prop- 
erty, and  absolves  the  husband  from  liability 
for  the  con ti  acts,  requiring  her  to  sue  and  be 
sued  thereon  alone,  it  will  be  presumed  that 
she  had  capacity  to  make  the  contract  on  which 
she  is  sued;  and  a  plea  of  coverture,  therefore, 
without  additional  averments,  is  insufficient. 

3.  Where  the  wife's  disability  to  contract 
appears  affirmatively  from  the  complaint,  a  de- 
murrer shonld  be  directed  to  that  defect. 

4.  In  an  action  against  a  married  woman 
for  goods  sold  to  her,  a  plea  that  she  was  en- 
gaged in  trade  at  the  time  of  the  purchase,  with- 
out the  consent  of  her  husband,  expressed  in 
writing,  and  filed  in  the  office  of  the  probate 
judge,  as  required  by  Code  1886,  §  2350,  is  in- 
sufficient, since  the  contract  of  purchase  may 
have  been  in  writing,  and  the  husband  may 
have  given  his  wiitten  consent  thereto,  under 
section  2346,  making  such  contracts  of  the  wife 
valid. 

Appeal  from  circuit  court,  Perry  county; 
John  Moore,  Judge. 

Assumpsit  by  Strauss,  Pritz  &  Co.  against 
Emma  Glass.  From  a  Judgment  overruling 
demurrers  to  certain  pleas,  plaintiffs  appeal. 
Reversed. 

This  was  an  action  of  assumpsit  brought  by 
the  appellants,  Strauss,  Pritz  &  Co.,  against 
the  appellee,  Emma  Glass.  The  complaint 
contained  two  counts,— one  for  goods  and  mer- 
chandise sold  by  the  plaintiffs  to  the  defend- 
ant, and  the  other  on  an  account  stated  be- 
tween the  plaintiffs  and  the  defendant  The 
defendant  pleaded  the  following  pleas:  "(1) 
Comes  Emma  Glass,  the  defendant  In  the 
above-stated  cause,  and  for  answer  to  the 
complaint  says  that  before  and  at  the  time 
the  plaintiffs  sold  her  the  goods,  chattels,  mer- 
chandise, etc,  for  which  they  have  brought 
this  suit,  she  was,  and  ever  since  has  been,  a 
married  woman,  the  wife  of  E.  R.  Glass.  (2) 
She  further  says  that  for  the  said  goods,  chat- 
tels, merchandise,  etc.,  which  plaintiffs  sold 


her,  she  has  never  made  with  them  any 
tract  In  writing,  with  her  husband's  ai 
or  concurrence  expressed  in  writing." 
plaintiffs  demurred  to  the  first  plea  on 
grounds:  "(1)  The  fact  that  the  defen 
was  a  married  woman  did  not  incapacitat 
from  making  the  contract  mentioned  in 
complaint  (2)  Said  plea  does  not  negativ 
capacity  of  the  defendant  to  make  the 
tract  (3)  The  plea  falls  to  deny  that 
said  goods  were  purchased  by  the  defen 
with  the  written  consent  of  her  husband. 
Said  plea  falls  to  set  up  any  matter  In  a 
ance  of  defendant's  liability  for  the  pure 
price  of  the  goods  sold  to  her  by  the  p 
tiffs."  Plaintiffs'  demurrer  to  the  first 
was  overruled.  The  plaintiffs  also  demt 
to  the  second  plea,  and  their  demurrer 
sustained.  The  defendant,  by  leave  of 
court,  then  interposed  the  following  sp 
pleas:  "(3)  That  the  goods,  wares,  and 
chandlse  claimed  to  have  been  sold  bei 
plaintiffs  were  never  ordered  by  her  by 
contract  to  which  her  said  husband,  E 
Glass,  gave  his  assent  in  writing,  sign* 
him  as  such  husband.  (4)  That  at  the  tin 
the  alleged  contract  of  purchase  from  p 
tiffs,  this  defendant  was  engaged  In  the  : 
cantlle  business  In  the  town  of  Unlontowi 
Perry  county,  Alabama,  and  that  her  hush 
said  E.  R.  Glass,  did  not  during  the  con 
ance  of  said  business,  or  prior  to  the  « 
mencement  thereof,  or  at  any  time,  exi 
his  assent  in  writing  that  she  should  engaj 
such  mercantile  business,  and  file  and  1 
recorded  such  consent  in  the  office  of 
judge  of  probate  of  Perry  county,  Alabt 
and  such  goods,  wares,  and  merchandise  ' 
purchased  and  sold  as  a  part  of  the  merca 
stock  aforesaid,  to  be  used  hi  such  merca 
business,  and  not  otherwise.  (5)  And 
defendant  further  says  that  she  was  dt 
the  year  1892  engaged  In  the  merca i 
grocery,  and  whisky  business  or  trade 
merchant  In  the  town  of  Uniontown,  P 
county,  Alabama,  under  the  name  and  i 
of  E.  Glass,  and  that  said  goods,  wares, 
merchandise  were  sold  and  delivered  by  p 
tiffs  to  this  defendant  as  a  part  of  her  s 
of  merchandise,  and  to  be  used  in  said  i 
cantlle  business,  and  was  so  used  In  said  1 
ness,  and  that  the  defendant  before,  at 
time,  and  ever  since  the  commencemen 
said  mercantile  business  was,  and  Is,  a; 
leged  in  plea  No.  1  In  this  case,  which  Is  n 
a  part  of  this  plea,  a  married  woman, 
wife  of  E.  R.  qiass.  and  that  her  said  hust 
did  not  at  the  time  of  the  commencemer 
said  mercantile  business  by  her  under 
name  of  E.  Glass,  nor  during  the  continu 
of  said  mercantile  business  by  her,  no 
any  time,  make  and  execute  his  consen 
writing,  as  required  by  section  2850,  < 
1886,  that  she  should  engage  In  such  mer 
tile,  grocery,  and  whisky  business  or  ti 
and  have  the  same  filed  and  recorded  in 
office  of  the  probate  judge  of  Perry  cut 
Alabama,  and  that  said  goods  were  so  use 
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said  mercantile  business  or  trade  by  her, 
used  as  a  part  of  her  general  stock  of  mer- 
chandise In  said  business,  and  not  otherwise, 
and  said  plaintiffs  well  knew  at  the  time  of 
such  purchase  that  said  goods,  wares,  and 
merchandise  were  purchased  for  said  busi- 
ness, and  were  to  be  used  therein;  that  this 
defendant,  for  the  purchase  of  said  goods, 
wares,  and  merchandise,  never  made  any  con- 
tract in  wilting  with  plaintiffs,  nor  did  her 
said  husband  make  any  consent  in  writing, 
signed  by  him,  that  she  should  make  such 
contract  of  purchase  from  plaintiffs."  The 
plaintiffs  moved  the  court  to  strike  the  pleas 
3,  4,  and  5  from  the  file  upon  the  grounds  that 
said  pleas  were  pleas  of  coverture,  and  were 
not  verified  by  the  affidavit  of  the  defendant. 
The  court  overruled  said  motion.  Plaintiffs 
demurred  to  the  third  plea  upon  the  follow- 
ing grounds:  "(1)  That  the  consent  In  writ- 
ing by  the  husband  to  a  contract  made  by  a 
married  woman  need  not  be  signed  by  him  as 
such  husband.  (2)  That  the  said  plea  fails  to 
show  that  the  defendant  was  a  married  wo- 
man." To  the  fourth  plea  the  plaintiffs  de- 
murred upon  the  following  grounds:  "(1) 
Said  plea  does  not  deny  that  the  defendant 
purchased  the  goods  mentioned  in  the  com- 
plaint with  the  consent  of  her  husband  In 
writing.  (2)  The  facts  stated  In  said  plea, 
that  the  defendant  was  engaged  in  the  mer- 
cantile business,  and  the  husband  of  the  de- 
fendant bad  not  filed  his  consent  in  writing 
In  the  office  of  the  judge  of  probate  of  Perry 
county,  Alabama,  did  not  affect  her  contract 
of  purchase  of  goods  from  this  plaintiff  with 
the  consent  of  her  husband  In  writing.  (3) 
A  married  woman,  whether  engaged  In  the 
mercantile  business  or  not,  may  purchase 
goods,  under  the  laws  of  this  state,  with  the 
consent  of  her  husband  in  writing,  whether 
the  consent  in  writing  has  been  filed  In  the 
office  of  the  judge  of  probate  or  not"  To  the 
fifth  plea  the  plaintiffs  demurred  upon  the 
same  grounds  as  were  interposed  to  the  fourth 
plea,  and  also  upon  the  following  grounds:  "(1) 
That  said  plea  fails  to  show  that  the  husband 
of  the  defendant  did  not  consent  In  writing  to 
the  purchase  of  the  goods  mentioned  in  the 
complaint.  (2)  The  consent  in  writing  by  the 
husband  need  not  be  signed  by  him  as  the  hus- 
band. (3)  The  fact  that  a  married  woman 
engaged  In  the  mercantile  business  without 
the  consent  of  her  husband,  expressed  In  writ- 
ing, and  filed  In  the  office  of  the  probate  judge 
of  the  county  In  which  she  does  business,  does 
not  prohibit  her  from  making  contracts  with 
the  consent  of  her  husband  in  writing.  (4) 
A  married  woman  engaged  in  the  mercantile 
business  without  the  consent  of  her  husband, 
expressed  in  writing,  and  filed  in  the  office  of 
the  judge  of  probate  in  the  county  of  her- 
residence,  and  the  county  In  which  the  busi- 
ness is  carried  on,  does  not  prevent  her  from 
purchasing  goods,  wares,  and  merchandise 
with  the  consent  of  her  husband  in  writing." 
The  court  sustained  the  plaintiffs*  demurrer 
to  the  third  plea,  and  overruled  the  demur- 


rers to  the  fourth  and  fifth  pleas;  and,  the 
plaintiffs  refusing  to  plead  further,  judgment 
was  rendered  for  the  defendant.  The  plain- 
tiffs prosecute  the  present  appeal,  and  assign 
as  error  the  rulings  of  the  trial  court  upon  the 
pleadings. 

Pitts  &  Pitts  and  Pettus  &  Pettus,  for  appel- 
lants.  J.  H.  Stewart,  for  appellee. 

COLEMAN,  J.  The  complaint  contains  two 
counts,— one  for  goods,  wares,  and  merchan- 
dise alleged  to  have  been  sold  by  appellants 
to  defendant,  and  the  second  upon  an  ac- 
count stated.  The  plaintiffs  were  mer- 
chants, and  the  defendant  a  married  woman. 
The  appeal  Is  prosecuted  by  the  plaintiffs 
from  the  ruling  of  the  court  sustaining  the 
sufficiency  of  the  defendant's  pleas  to  the 
complaint  The  questions  presented  require 
a  determination  of  what  Is  necessary  to  ren- 
der a  contract  valid  and  binding  upon  a 
married  woman  under  the  present  statute. 
The  provisions  applicable  to  the  present 
case  are  contained  in  sections  2345-2347, 
2350,  of  the  Code  of  1886,  which  read  as 
follows: 

"Sec.  2345.  Liability  for  Post-Nuptial  Con- 
tracts and  Torts  of  Wife.  The  husband  Is 
not  liable  for  the  debts  or  engagements  of 
the  wife,  contracted  or  entered  Into  after 
marriage,  or  for  her  torts,  in  the  commis- 
sion of  which  he  does  not  participate;  but 
the  wife  is  liable  for  such  debts  or  engage- 
ments entered  Into  with  the  consent  of  the 
husband  In  writing,  or  for  her  torts,  and  is 
suable  therefor  as  If  she  were  sole. 

••2346.  Wife's  Power  to  Contract  The  wife 
has  full  legal  capacity  to  contract  In  writing 
as  If  she  were  sole,  with  the  assent  or  con- 
currence of  the  husband  expressed  In  writ- 
ing. 

"2347.  How  Wife  Sues,  and  Must  be  Sued. 
The  wife  must  sue  alone,  at  law  or  in 
equity,  upon  all  contracts  made  by  or  with 
her,  or  for  the  recovery  of  her  separate 
property,  or  for  Injuries  to  such  property, 
or  for  its  rents,  Income,  or  profits,  or  for  all 
injuries  to  her  person  or  reputation;  and 
upon  all  contracts  made  by  her,  or  engage- 
ments into  which  she  enters,  and  for  all 
torts  committed  by  her,  she  must  be  sued 
as  If  she  were  sole." 

"2350.  Power  of  Wife  to  Engage  in  Trade 
or  Business.  The  wife  may,  with  the  con- 
sent of  the  husband,  expressed  in  writing, 
and  filed  and  recorded  in  the  office  of  the 
judge  of  probate  of  the  county  of  their  resi- 
dence, and  of  the  county  in  which  the  busi- 
ness is  carried  on,  enter  Into  and  pursue  any 
lawful  trade  or  business,  as  if  she  were 
sole.  But  the  consent  of  the  husband  is  not 
necessary,  If  he  be  of  unsound  mind,  or  has- 
abandoned  his  wife,  or  is  a  non-resident  of 
the  state,  or  is  imprisoned  under  conviction 
for  crime." 

The  first  section  exempts  the  husband  from 
all  liability  for  the  contracts  of  the  wife, 
contracted  or  entered  into  by  her  after  mar- 
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riage,  absolutely,  and  It  also  declares  the 
liability  of  the  wife  for  her  debts  and  en- 
gagements entered  into  with  the  consent  of 
the  husband  in  writing.  It  is  plain  from  this 
section,  considered  in  connection  with  the 
contractual  disabilities  of  a  married  woman 
to  bind  herself  personally,  as  they  existed 
st  the  time  of  the  enactment  of  the  act  of 
February  28,  1887,  that  the  legislature  in- 
tended to  enlarge  her  contractual  capacity; 
And,  If  this  section  stood  alone,  we  would 
be  Inclined  to  hold  that  the  only  limitation 
upon  her  contractual  power  was  that  she 
must  obtain  the  consent  of  the  husband  in 
writing.  This  section,  however,  is  followed 
by  section  234G,  which  declares  that  the 
wife  has  full  legal  capacity  to  contract  in 
writing  as  If  she  were  sole,  with  the  assent 
or  concurrence  of  the  husband  expressed  in 
writing.  We  are  not  authorized  to  so  con- 
strue this  section  as  to  enlarge  the  con- 
tractual capacity  of  the  wife  beyond  the 
plain  language  of  the  act  itself.  Under  its 
provisions  the  wife  has  no  legal  capacity  to 
contract,  except  in  writing,  and  her  capacity 
to  enter  into  written  contracts  is  restricted 
to  such  as  have  the  assent  or  concurrence 
of  the  husband,  expressed  In  writing.  To 
hold  that  the  wife  can  make  a  valid  verbal 
•contract  under  section  2345  would  render 
nugatory  section  2346.  We  do  not  think 
the  argument  sound  which  would  limit  sec- 
tion 2340  to  contracts  which  the  law  re- 
quires to  be  in  writing.  If  section  234G  had 
been  omitted  entirely,  under  every  sound 
rule  of  construction  we  won)?  hold  that  sec- 
tion 2345  applied  only  to  contracts  which 
•could  be  lawfully  entered  into  verbally,  and 
was  never  intended  to  place  the  contracts 
•of  a  married  woman  outside  of  the  provi- 
sions of  the  statute  of  frauds,  or  statutes 
which  require  certain  contracts  to  be  in 
writing.  Section  2346  gives  a  married  wo- 
man full  legal  capacity  to  make  any  and  every 
contract  that  would  bind  a  feme  sole  if  It 
is  made  in  writing,  with  the  written  assent 
of  the  husband,  but  her  contractual  capacity 
extends  no  further.  A  feme  sole  is  not 
bound  by  a  verbal  contract  which  contra- 
venes the  statute  of  frauds.  We  are  let  to 
the  conclusion,  in  construing  sections  2345 
and  2346,  that  the  latter  qualifies  section 
2345,  to  the  extent  that  a  married  woman 
cannot  make  a  valid  contract,  of  any  char- 
acter, binding  on  her  personally,  except  it 
be  made  in  writing,  and  she  must  also  have 
the  assent  or  concurrence  of  the  husband, 
expressed  in  writing.  Strauss  v.  Schwab 
<Ala.)  16  South.  092;  Scott  v.  Cotten,  91 
Ala.  023,  8  South.  783.  There  are  expres- 
sions in  some  of  our  cases  to  the  effect  that 
the  written  consent  of  the  husband  was  the 
only  requisite  to  validate  the  contract  of  the 
wife,  as  in  Strouse  v.  Leipf,  101  Ala.  444,  14 
South.  007;  Mitchell  v.  Mitchell,  101  Ala. 
185,  13  South.  147.  And  the  same  conclusion 
might  be  implied  from  the  expressions  used 
in  the  case  of  Strauss  v.  Schwab,  supra,  but 


a  decision  of  the  question  now  befor 
was  not  necessary  in  either  of  these  c 
and  those  expressions  are  qualified  in  s 
as  they  are  not  in  accord  with  the  rule 
in  declared.  These  two  sections,  as 
construed,  are  subject  to  the  further  i 
sion  contained  in  section  2350,  supra, 
der  this  section  the  wife  may  enter  into 
pursue  any  lawful  trade  or  business 
feme  sole,  with  the  consent  of  the 
band,  expressed  In  writing,  filed  an< 
corded  in  the  office  of  the  judge  of  pn 
of  the  county  of  their  residence,  and  o 
county  in  which  the  business  Is  carrie 
When  the  written  consent  of  the  hus 
has  been  filed  and  recorded  as  providi 
section  2350,  the  wife  is  freed  from  all 
tractual  disabilities  necessary  to  the  pi 
conduct  and  management  of  the  trad 
business  into  which  she  has  entere 
may  be  pursuing,  with  the  husband's 
sent,  thus  expressed,  filed  and  recorded, 
verbal  contracts  In  relation  thereto,  v 
would  be  valid  against  a  feme  sole,  wl 
equally  binding  upon  her.  Lathrop-Hi 
Lumber  Co.  v.  Bessemer  Sav.  Bank,  96 
350,  11  South.  418.  Her  capacity  to  i 
verbal  binding  contracts  is  restricted  to 
as  are  made  under  and  after  the  provi 
of  section  2350  have  been  complied 
All  her  other  contracts,  to  be  valid,  mu 
in  accordance  with  section  2346,  whic 
quires  that  they  be  in  writing,  and  hav 
assent  or  concurrence  of  the  husbanc 
pressed  In  writing.  Scott  v.  Cotten,  93 
623,  8  South.  783.  We  do  not  doubt  tha 
der  section  2346  of  the  Code,  by  comp 
with  its  provisions  as  construed  and  c 
mined,  the  wife  might  enter  into  and  i 
a  valid  contract,  although  connected 
her  trade  or  business,  such  as  the  pur< 
of  a  stock  of  goods.  Under  the  one  se 
(2346),  her  contracts  must  be  In  writlni 
sented  to  or  concurred  in  by  the  husl 
expressed  in  writing.  Under  the  « 
(2350),  for  the  purposes  of  the  trade  or 
ness,  she  may  contract  verbally,  her 
band  having  complied  with  the  provi 
of  the  statute.  Why  it  was  that  the  lei 
ture  saw  proper  to  empower  the  wii 
enter  into  valid  verbal  contracts,  as  a 
sole,  without  the  consent  of  the  husbai 
the  particular  contract,  or  even  agains 
protest,  in  carrying  on  a  lawful  trad 
business,  the  husband  having  previously 
plied  with  the  provisions  of  2350,  and  y 
all  other  contracts,  not  connected  with 
business,  however  simple  their  nature,  o 
important,  restricted  her  capacity  to  con 
to  written  contracts,  and  which  must 
have  the  written  assent  or  concurrence  o 
husband,  is  not  for  this  department  to  i 
tion.  These  enabling  and  restrictive  p 
slons  relative  to  married  women  are  w 
constitutional  authority,  and  our  dut 
confined  to  construing  and  enforcing  t 
The  language  of  the  statutes  Is  simple 
easily  understood. 
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One  question  presented  for  consideration 
is  the  effect  of  a  plea  of  coverture,  without 
further  averment,  to  a  cause  of  action  pri- 
ma facie  sufficient.  In  some  courts  of  great 
learning  it  is  held  that  the  contracts  of  the 
wife  at  common  law  were  void,  and  that  a 
Judgment  by  default  against  a  married  wo- 
man was  void.    This  upon  the  ground  that 
by  marriage  the  legal  existence  of  the  wife 
became  merged  in  that  of  the  husband,  and 
she  could  not  employ  an  attorney  nor  appear 
In  a  court  of  law.  Spencer  v.  Parsons,  25  Am. 
St  Rep.  555,  and  note,  (Ky.)  13  S.  W.  72; 
White  v.  Manufacturing  Co.  (W.  Va.)  1  S.  B. 
572,  6  Am.  St  Rep.  650.  This  court  has 
held— and,  we  believe,  in  line  with  the 
weight  of  authority— that  her  contracts  in- 
dependent of  statute  were  merely  voidable, 
and  to  avoid  them  she  must  plead  her  disa- 
bility.  Our  statute  has  certainly  abrogated 
the  principle  of  the  common  law,  that  the 
legal  existence  of  the  wife  becomes  merged 
by  marriage.    By  our  statute  the  husband  is 
absolved  from  all  liability  for  the  contracts 
of  the  wife.  She  is  required  to  sue  alone,  and 
must  be  sued  alone,  upon  all  contracts  made 
by  her.  Code,  f  2347.  She  may  contract  with 
her  husband,  and  can  maintain  an  action 
against  him.  Bruce  v.  Bruce,  05  Ala.  563, 11 
South.  197;  Rollins  v.  State,  08  Ala.  79,  13 
South.  280.  These  are  rights  and  privileges 
conferred  and  liabilities  Imposed  upon  her  by 
statute,  which  her  husband  could  not  have 
effected.  At.  common  law  her  contracts  were 
either  void  or  voidable.  In  either  view  a  plea 
of  coverture  was  a  complete  answer  when 
sued  upon  any  contract,  express  or  implied, 
independent  of  the  consent  or  objection  of 
the  husband.  Under  our  statute  it  is  not 
a  conclusion  of  law  that  her  contracts  are 
either  void  or  voidable.    By  section  2351  of 
the  Code  of  1886  it  is  declared  "that  all 
property  of  the  wife,  whether  acquired  by 
descent  or  inheritance,  or  gift,  devise  or  be- 
quest, or  by  contract  or  conveyance,  is  the 
separate  property  of  the  wife,  within  the 
meaning  and  subject  to  the  provisions  of 
this  article,  saving  and  excepting  only  such 
property  as  may  be  conveyed  to  an  active 
trustee  for  her  benefit."  We  have  seen  she 
must  sue  alone,  and  be  sued  alone,  for  the 
recovery  of  her  property,  for  Injury  done  to 
It,  for  rents  accruing  from  it  and  upon  all 
contracts  entered  into  by  her.    With  such 
enlarged  contractual  rights,  privileges,  and 
liabilities,  and  her  capacity  to  sue  alone, 
her  personal  liability  for  her  contracts  and 
torts  in  courts  of  law  or  equity,  we  are 
forced  to  the  conclusion  that  her  personal- 
ity, separate  from  her  husband,  Is  clearly, 
definitely,  established  and  secured.    Such  be- 
ing her  legal  status,  under  the  statute,  the 
law  will  not  conclude  from  the  fact  of  cov- 
erture that  she  was  incapable  of  making 
the  contract,  unless  such  affirmatively  ap- 
pears from  the  complaint  Itself.    If  her  dis- 
ability appears  by  the  complaint  a  demur- 
rer should  be  directed  to  the  defect  If  the 
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complaint  presents  prima  facie  a  cause  of 
action  against  defendant— and  we  hold, 
since  the  adoption  of  the  statute,  prima  fa- 
cie, a  married  woman  Is  bound  by  her  con- 
tracts,—a  plea  of  coverture,  without  addi- 
tional averments,  does  not  answer  the  com- 
plaint. We  see  no  sound  reason  for  hold- 
ing that  the  plea  of  coverture  should  imply 
all  that  such  a  plea  Implied  at  common 
law,  since  the  reason  why  it  was  given  such 
effect  cannot  arise  under  our  statute.  On 
the  contrary,  every  principle  requires  that  a 
married  woman  should  now  be  governed  by 
the  general  rules  of  pleading  applicable  to 
other  persons,  as  to  the  general  issues  and 
special  pleas,  and  the  plaintiff,  by  joining 
Issue,  replication,  or  amendment  of  his  com- 
plaint have  the  cause  tried  upon  legal  and 
meritorious  issues.  Plea  No.  1,  which  sim- 
ply pleaded  coverture,  was  defective,  and 
the  demurrer  should  have  been  sustained. 
Marion  v.  Regenstein,  98  Ala,  475,  13  South. 
384;  Bruce  v.  Bruce,  supra.  Plea  No.  4  was 
also  defective.  The  facts  averred  In  this 
plea  show  that  the  defendant  was  not  lia- 
ble under  section  2350  of  the  Code;  non 
constat  that  the  purchase  of  the  goods  was 
not  in  writing  signed  by  her,  to  which  her 
husband  had  assented  in  writing  as  pro- 
vided In  section  2346.  We  find  no  valid  ob- 
jection to  plea  No.  5.  It  seems  to  be  full, 
and  in  accord  with  the  principles  of  law  de- 
clared In  this  opinion.  For  the  error  in 
holding  plea  No.  1  and  plea  No.  4  sufficient, 
the  cause  Is  reversed.  Reversed  and  re- 
manded. 


HOLMES  v.  STATE. 

(Supreme  Court  of  Alabama.    Nov.  12,  1895.) 

Poblic  Lands  —  Homestead  Entkt  —  Cancella- 
tion —  Cbktipibd  Letter  fkom  Geneeal 
Land  Office— Evidence. 

1.  A  copy  of  the  official  letter  of  the  as- 
sistant commissioner,  exemplified  from  the  rec- 
ords of  the  general  land  office,  canceling  a 
homestead  entry  and  changing  it  to  a  cash  en- 
try, is  proof  of  the  cancellation  of  such  entry. 

2.  A  daly-certified  copy  of  the  official  let- 
ter of  the  assistant  commissioner  of  the  gener- 
al land  office,  canceling  a  homestead  entry,  is 
by  the  express  terms  of  Code,  §  2787,  made  com- 
petent evidence  of  the  cancellation. 

3.  Where,  in  a  cause  tried  by  the  court 
without  a  jury,  there  is  sufficient  evidence, 
properly  admitted,  to  support  the  judgment  a 
reversal  cannot  be  had  for  error  in  the  admis- 
sion of  other  evidence. 

4.  The  land  department  may  investigate  the 
bona  fides  of  a  homestead  claim,  and  cancel 
the  same,  if  no  patent  has  issued. 

Appeal  from  city  court  of  Birmingham;  W. 
W.  Wllkerson,  Judge. 

This  was  a  statutory  action  of  ejectment 
brought  by  the  state  of  Alabama  against 
Mack  Holmes  and  others  to  recover  a  cer- 
tain tract  of  land,  specifically  described  in 
the  complaint  All  of  the  defendants,  with 
the  exception  of  Mack  Holmes,  made  de- 
fault and  judgment  was  accordingly  ren- 
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dered  against  them.  Defendant  Holmes  ap- 
peals. Affirmed. 

The  land  sued  for  was  selected  by  a  duly- 
appointed  agent  of  the  state  as  school-in- 
demnity lands,  under  the  provisions  of  an 
act  of  congress,  and  the  selection  of  these 
lands  was  approved  by  the  department  of 
the  interior.  The  plaintiff  introduced  in  evi- 
dence lists  showing  that  the  land  sued  for 
had  been  duly  selected  by  the  state  agent 
appointed  for  that  purpose.  The  only  ques- 
tion reviewed  on  this  appeal  arose  as  fol- 
lows: The  defendant  entered  the  lands  in 
controversy  as  a  homestead  at  the  land  of- 
fice In  Montgomery,  Ala.,  in  August,  1891. 
The  defendant  offered  in  evidence  certified 
copies  of  his  application  for  entry,  a  certifi- 
cate of  entry,  and  the  receipts  issued  to  him 
for  the  money  paid  by  him  to  the  receiver. 
There  were  indorsements  on  these  certifi- 
cates and  receipts  showing  that  the  entry 
had  been  canceled,  which  indorsements  the 
defendant  did  not  offer  in  evidence.  In  re- 
buttal the  plaintiff  introduced  in  evidence 
said  Indorsements,  and  also  a  letter  from 
the  commissioner  of  the  general  land  office, 
addressed  to  the  register  and  receiver  at 
Montgomery,  Ala.,  announcing  that  the  en- 
try made  by  the  defendant  bad  been  can- 
celed. There  was  but  one  certificate  from 
the  commissioner,  giving  copies  of  the  de- 
fendant's entry  and  indorsements  thereon, 
und  the  letter  which  showed  the  cancellation. 
The  plaintiff  Introduced  the  whole  transcript, 
giving  the  letter  and  Indorsements  on  the 
back  of  Holmes'  receipt.  The  defendant  ob- 
jected to  the  introduction  in  evidence  of 
these  indorsements  and  letter,  and  duly  ex- 
cepted to  the  court's  overruling  each  of  his 
objections.  The  cause  was  tried  by  the 
court  without  the  intervention  of  a  jury,  and 
upon  the  hearing  of  all  the  evidence  the 
court  rendered  judgment  for  the  plaintiff. 
The  defendant  appeals,  and  assigns  as  error 
the  rulings  of  the  trial  court  upon  the  evi- 
dence, and  the  rendition  of  judgment  for  the 
plaintiff. 

J.  G.  Crews  and  Lea  &  Bell,  for  appellant. 
John  H.  Caldwell  and  Smith  &  Lowe,  for  the 
State. 

HEAD,  J.  The  duly-certified  copy  of  the 
official  letter  of  cancellation  of  the  home- 
stead entry  of  Mack  Holmes,  which  was 
commuted  to  a  cash  entry,  was,  by  the  ex- 
press terms  of  section  2787  of  the  Code,  ad- 
missible In  evidence.  Beasley  v.  Clark  (Ala.) 
14  South.  744;  Iron  Co.  v.  Roberts,  87  Ala. 
436,  6  South.  349;  Stephens  v.  Westwood,  25 
Ala.  716;  Hines  v.  Greenlee,  3  Ala.  73.  It 
appears  from  said  letter,  exemplified  from 
the  records  of  the  general  land  office,  that 
said  entries  were  thereby  canceled  by  the 
assistant  commissioner,  and  action  in  the 
case  thereby  closed,  on  August  18.  1888. 
This  furnished  sufficient  proof  of  the  cancel- 
lation by  the  land  department  of  the  entries 


upon  which  appellant  relies;  and  whether 
the  Indorsements  on  certain  other  papers,  to 
which  he  objected,  were  competent  or  not 
he  was  in  no  way  Injuriously  affected  by 
their  admission  in  evidence.  When  trials 
are  had  before  the  court  without  a  jury,  it 
is  only  necessary  to  inquire  if  there  was 
sufficient  legal  evidence  to  sustain  the  judg- 
ment; and,  if  such  is  found  to  be  the  state 
of  the  record,  we  do  not  reverse  because 
other,  incompetent  matters  may  have  also 
been  heard  by  the  trial  judge,  the  presump- 
tion being  here  Indulged  that  the  action  of 
the  court  in  rendering  its  judgment  was  in 
duced  by  and  rested  upon  the  sufficient  legai 
evidence.  For  these  reasons,  we  do  not 
deem  it  necessary  to  inquire  whether  there 
was  or  was  not  any  error,  abstractly  con- 
sidered, in  allowing  the  plaintiff  to  read  in 
evidence,  for  the  purpose  of  showing  said 
cancellation,  the  indorsements  on  the  cer- 
tified copies  of  the  certificate  and  receipts 
issued  to  the  said  Mack  Holmes  The  other 
questions  argued  by  appellant's  counsel  have 
been  decided  by  this  court  adversely  to  their 
contention  in  an  equity  case  between  the 
same  parties.  Holmes  v.  State,  100  Ala.  291, 
14  South.  51.  We  are  earnestly  urged  to  re- 
verse the  ruling  there  made  as  to  the  power 
of  the  interior  department  to  cancel  the  ap- 
pellant's entries,  no  patent  having  been  is- 
sued to  him,  but  we  find  no  reason  for  doing 
so.  That  opinion  is  well  sustained  by  the  au- 
thorities cited,  and  to  It  we  adhere.  See. 
also,  Jones  v.  Meyers,  2  Iflaho,  793,  26  Pac. 
215;  s.  c,  85  Am.  St.  Rep.  259,  and  case* 
therein  discussed.  There  is  no  reversible 
error  in  the  record,  and  the  judgment  of  the 
city  court  is  affirmed. 


TOWN  OP  WOODLAWN  v.  PURVIS. 

(Supreme  Court  of  Alabama,    Not.  12,  1895.) 

Negotiable  Instruments  —  Pleading  —  Payment 
by  Garnishee— Release  fbom  Liability. 

1.  A  complaint  Alleging  that  "plaintiff* 
claim  of  defendant  $29.05,  with  interest  there- 
on, due  on  a  bill  of  exchange  drawn  by  one  S. 
•  *  •  on  defendant,  and  accepted  by  it,  pay- 
able to  plaintiff,  which  bill  is  due  and  unpaid." 
suihciently  alleges  that  plaintiff  is  the  owner  of 
the  bill. 

2.  An  answer  by  a  debtor,  in  a  suit  by  the 
assignee  of  the  creditor,  setting  up  a  payment 
as  garnishee  in  an  action  against  the  creditor, 
must  allege  a  want  of  notice  of  the  assignment 
at  the  time  his  answer  in  the  garnishment  was 
filed. 

3.  A  judgment  against  a  debtor  as  gar- 
nishee of  the  creditor  is  no  defense  to  an  action 
against  the  debtor  by  an  assignee  of  the  credit- 
or, the  debtor  who  had  notice  of  the  assign- 
ment having  failed  in  his  answer  in  the  garnish- 
ment proceedings  to  suggest  the  assignor  as  a 
claimant,  as  required  by  Code,  §  2984. 

Appeal  from  circuit  court,  Jefferson  county; 
James  J.  Banks,  Judge. 

Action  by  Thomas  Purvis  against  the  town 
of  Wood  la  wn,  a  municipal  corporation.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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This  action  was  brought  by  the  appellee,  ' 
Thomas  Purvis,  against  Wood  lawn,  a  munici- 
pal corporation.  The  suit  was  originally  com- 
menced in  a  justice  of  the  peace  court,  and 
•was  taken  to  the  circuit  court  by  appeal.  The 
complaint  as  filed  In  the  circuit  court  con- 
tained four  counts.  The  first  count  was  in  the 
following  language:  "The  plaintiff  claims  of 
the  defendant  the  sum  of  twenty-nine  and 
Vioo  dollars,  with  interest  thereon,  due  on  a 
Mil  of  exchange  drawn  by  one  John  Sutcliffe 
on  the  27th  day  of  August,  1892,  for  twenty- 
nine  and  »/ioo  dollars,  upon  the  defendant, 
and  accepted  by  it,  payable  to  plaintiff,  which 
bill  is  due  and  unpaid."  In  the  second  count 
the  plaintiff  claimed  of  the  defendant  the  sum 
sued  for  in  the  first  count,  which  was  alleged 
to  be  due  on  an  account  stated  between  the 
plaintiff  and  the  defendant  Id  the  third 
count  the  plaintiff  claimed  said  sum  as  due 
from  the  defendant  on  an  account  stated  be- 
tween it  and  John  Sutcliffe,  "which  sum,  with 
the  Interest  thereon,  is  still  unpaid,  and  is  the 
property  of  the  plaintiff;  and  plaintiff  avers 
that  the  cause  of  action  is  the  same  as  the 
first  and  second  counts  of  the  complaint." 
The  fourth  count  claimed  the  same  amount 
due  from  the  defendant  to  John  Sutcliffe  for 
work  and  labor  done  by  Sutcliffe  for  the  de- 
fendant, which  claim  the  plaintiff  alleged  was 
bis  property,  and  was  the  same  cause  of  ac- 
tion as  the  first  and  second  counts  of  the  com- 
plaint The  defendant  demurred  to  the  first 
count  of  the  complaint,  on  the  grounds  (1) 
that  it  does  not  show  that  the  plaintiff  is  the 
owner  of  the  bill  of  exchange  sued  on;  (2) 
said  count  does  not  show  that  the  bill  of  ex- 
change was  transferred  to  the  plaintiff  in 
writing;  and  (3)  that  the  count  falls  to  show 
that  any  authorized  officer  of  the  defendant 
corporation  accepted  said  bill  of  exchange,  ei- 
ther in  writing  or  otherwise.  This  demurrer 
was  overruled.  To  all  the  counts  of  the  com- 
plaint the  defendant  pleaded  the  general  is- 
sue, and  to  the  second,  third,  and  fourth 
counts  the  defendant  pleaded  payment  and  to 
the  third  and  fourth  counts  the  defendant  also 
pleaded  the  following  special  plea:  "That  on, 
to  wit,  the  23d  day  of  November,  1880,  in  the 
circuit  court  of  Jefferson  county,  Alabama,  a 
judgment  was  rendered  against  John  Sut- 
cliffe (who  is  the  alleged  transferror  of  the 
claim  of  $20.05,  for  which  this  suit  is  brought) 
In  favor  of  J.  H.  Lide  for  the  sum  of  $174.30, 
as  shown  by  Trial  Docket  Book  No.  17,  page 
47,  of  the  aforesaid  circuit  court;  that  on,  to 
wit,  the  6th  day  of  September,  1802,  service 
of  garnishment  in  execution  of  said  above- 
mentioned  judgment  was  made  on  the  town 
of  Woodlawn,  the  defendant  in  this  cause,  by 
notice  on  D.  H.  Montgomery,  who  was  then 
mayor  of  Woodlawn;  that  thereafter,  on,  to 
wit,  the  4th  day  of  October,  1802,  said  town 
of  Woodlawn,  through  D.  H.  Montgomery,  Its 
mayor,  made  answer  to  said  garnishment 
and  that  thereafter,  on,  to  wit,  the  8th  day  of 
October,  1802,  judgment  was  rendered  by  said 
circuit  court  (a»  shown  by  Appearance  Docket 


!  Book  No.  4,  page  80,  Case  No.  12,186),  requir- 
ing said  garnishee  to  pay  into  court  amount 
of  debt  answered  to  be  due  (to  wit  $29.06) 
to  said  John  Sutcliffe;  that  thereafter  and 
thereupon  said  town  of  Woodlawn,  through 
D.  H.  Montgomery,  its  mayor,  paid  said  above 
amount  in  settlement  of  said  claim;  that  no- 
tice of  the  alleged  transfer  or  assignment  of 
the  claim  of  John  Sutcliffe  to  the  plaintiff  was 
not  given  to  this  defendant  until  after  service 
of  garnishment  as  above  alleged;  that  plain- 
tiff has  no  right  to  recover,  against  this  de- 
fendant, said  sum,  or  any  part  thereof,  as 
sought  in  said  third  count"  To  the  special 
plea  of  the  defendant  to  the  third  and  fourth 
counts  of  the  complaint  the  plaintiff  demurred 
on  the  ground  that  said  plea  does  not  aver 
that  at  the  time  the  answer  of  the  defendant 
as  garnishee  was  made  and  judgment  was 
rendered  the  defendant  had  any  knowledge  of 
plaintiff's  claim.  This  demurrer  was  sustain- 
ed. On  the  trial  of  the  cause  the  evidence 
showed  without  conflict  that  the  defendant 
was  indebted  to  John  Sutcliffe  in  the  amount 
of  $20.05;  that  Sutcliffe  was  indebted  to  the 
plaintiff  in  a  greater  amount  than  this;  and 
that  in  payment  of  his  indebtedness  to  the 
plaintiff  he  gave  to  him,  on  August  27,  1802, 
an  order  on  the  defendant,  payable  to  the 
plaintiff,  for  the  amount  of  the  defendant's  in- 
debtedness to  him,  Sutcliffe.  The  plaintiff 
testified  that  this  order  was  presented  to  the 
mayor  of  the  defendant,  and  was  accepted  by 
him,  prior  to  the  service  of  the  writ  of  gar- 
nishment upon  the  defendant  in  the  suit  of 
Lide  against  Sutcliffe  It  was  admitted  on 
the  trial  that  on  November  23,  1880,  a  judg- 
ment was  rendered  against  John  Sutcliffe  in 
favor  of  one  Lide,  and  that  on  September  6, 
1802,  service  of  garnishment  was  made  on  the 
mayor  of  the  defendant  in  execution  of  said 
Judgment,  to  which  garnishment  the  mayor 
answered  on  October  4,  1802;  that  at  the 
time  said  mayor  answered  the  writ  of  gar- 
nishment he  knew  that  Purvis  claimed  to  be 
the  owner  of  the  sum  due  Sutcliffe,  but  did 
not  make  known  this  claim  to  the  court,  nor 
did  he  at  any  time  suggest  to  the  court  that 
Purvis  claimed  said  sum;  and  that,  thereaft- 
er, on  October  8,  1802,  judgment  was  ren- 
dered against  the  garnishee,  requiring  him  to 
pay  into  court  the  amount  of  the  debt  dis- 
closed by  his  answer  to  be  due  John  Sutcliffe; 
and  that  said  major  did  pay  the  same  hi  set- 
tlement of  said  claim.  The  mayor  of  Wood- 
lawn, as  a  witness,  testified  that  the  plaintiff 
never  at  any  time  presented  the  order  from 
Sutcliffe  to  him,  nor  did  he  accept  the  same 
in  writing,  as  mayor  of  the  defendant  or  oth- 
erwise; that  after  the  service  of  garnishment 
upon  him,  but  before  his  answer,  Purvis  told 
him  of  his  claim  to  the  amount  due  Sutcliffe, 
but  that  he  did  not  suggest  Purvis'  claim  to 
the  debt,  but  paid  the  amount  due  from  the 
defendant  to  Sutcliffe  in  court,  as  directed  by 
the  Judgment  of  the  court,  rendered  upon  his 
answer  as  garnishee.  The  cause  was  tried 
by  the  court  without  the  intervention  of  a 
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jury,  and  upon  the  hearing  of  all  the  evidence 
judgment  was  rendered  for  the  plaintiff.  The 
defendant  appeals,  and  assigns  as  error  the 
rulings  of  the  trial  court  upon  the  pleadings, 
and  the  rendition  of  Judgment  In  favor  of  the 
plaintiff. 

D.  C.  Buckshaw  and  Z.  T.  Rudulph,  for  ap- 
pellant   H.  R.  Dill,  for  appellee. 

HEAD,  J.  The  first  count  of  the  complaint 
shows  most  plainly  that  the  legal  title  to  the 
bill  of  exchange  therein  declared  on  is  In  the 
plaintiff.  It  Is  analogous  to  form  of  complaint 
No.  2  (Code,  p.  790),  and  Is  sufficient.  The 
demurrers  to  It  were  properly  overruled. 

There  was  no  misjoinder  of  causes  of  action. 
Code,  §  2072. 

The  demurrers  to  the  special  pleas  were 
properly  sustained,  for  the  reason,  as  stated  in 
the  demurrer,  that  the  pleas  confine  the  de- 
fendant's want  of  notice  of  the  alleged  trans- 
fer of  the  claim  to  plaintiff  to  the  time  when 
the  garnishment  was  served  upon  it,  and  not 
to  the  time  of  making  answer.    Id.  §  2984. 

The  complaint  contains,  among  others,  a 
count  for  work  and  labor  done  by  John  Sut- 
cliffe  for  the  defendant,  and  a  count  on  ac- 
count stated  between  John  Sutcliffe  and  de- 
fendant, each  averring  that  the  demand  Is 
the  property  of  the  plaintiff.  There  is  no 
sworn  plea  denying  the  plaintiff's  ownership 
of  these  demands,  as  provided  by  rule  29  of 
circuit  court  practice  (Code,  p.  810).  The  as- 
signment of  the  claims  to  plaintiff  cannot, 
therefore,  be  disputed.  And  the  plaintiff  tes- 
tified, without  contradiction,  that  the  assign- 
ment took  place,  and  notice  thereof  given  to 
defendant,  through  its  mayor,  on  whom  the 
garnishment  was  served,  before  the  defend- 
ant answered  the  garnishment.  The  testi- 
mony of  the  mayor  is  the  same  as  to  the  re- 
ceipt of  notice  of  the  assignment  before  an- 
swering the,  garnishment. 

The  evidence  is  without  conflict  that  the  de- 
fendant owed  Sutcliffe  the  amount  sued  for, 
$29.06,  for  services  rendered  as  an  architect; 
and  the  evidence  Is  satisfactory  that  the  ac- 
count for  that  sum  had  been  stated  between 
the  parties.  The  defendant  cannot  defend  ei- 
ther of  these  counts  on  the  ground  that  it 
suffered  and  paid  a  judgment  against  It  in  the 
garnishment  suit  on  an  admission  in  its  an- 
swer of  indebtedness  to  Sutcliffe,  without  hav- 
ing suggested  plaintiff  as  a  claimant,  as  re- 
quired by  section  29S4  of  the  Code.  If  the 
defendant  is  subjected  to  double  payment,  it 
results  from  its  own  default  in  not  making 
the  suggestion  in  Its  answer,  above  indicated. 

The  judgment  of  the  circuit  court  was  right, 
and  the  same  is  affirmed. 


STATE  ex  rel.  VEST  v.  COBB  et  al. 
(Supreme  Court  of  Alabama.    Nov.  12,  1895.) 

Mandamus— R.p.casvass  of  Election  Returns — 
Sufficiency  of  Petition. 
A  petition  for  mandamus  to  compel  su- 
pervisors to  recanvaas  election  returns,  and  de- 


clare the  relator  elected  sheriff,  which  allege* 
that  the  relator,  according  to  the  returns,  was 
elected  sheriff,  and  that  the  board  incorrectly 
canvassed  the  returns  of  a  certain  precinct, 
without  alleging  whom  the  board  declared  el.tt- 
ed,  or  that  the  error  affected  the  relator's  elec- 
tion, is  fatally  defective. 

Petition  on  relation  of  E.  P.  Vest  against 
R.  W.  Cobb  and  others  for  writ  of  manda- 
mus to  compel  defendants  to  recanvass  elec- 
tion returns,  and  declare  relator  elected  sher- 
iff. From  a  judgment  denying  the  writ,  the 
relator  appeals.  Affirmed. 

The  proceeding  in  this  case  was  had  upon 
a  petition  filed  by  E.  P.  Vest,  directed  to  the 
judge  of  the  Seventh  judicial  circuit  of  the 
state  of  Alabama,  praying  for  a  mandamus. 
The  petition  was  as  follows:  "Your  relator 
respectfully  showeth  unto  your  honor  that 
on  the  day  of  August,  1892,  an  elec- 
tion was  held  in  the  county  of  Shelby  and 
state  of  Alabama,  as  Is  required  by  law  for 
the  election  of  the  various  state  and  county 
officers.  (2)  That  at  said  election  your  re- 
lator was  a  candidate  for  the  office  of  sheriff 
of  said  county,  as  were  also  H  W.  Nelson 
and  James  H.  Page.  (3)  That  relator  was 
at  and  for  some  years  prior  to  the  time  of 
said  election,  and  subsequently  to  this  time, 
a  qualified  elector  of  said  county.  (4)  That 
at  said  election  your  relator,  said  Page,  and 
Nelson  were  voted  for  by  the  qualified  elect- 
ors of  said  county  for  the  office  of  sheriff  of 
said  county.  That  the  respective  boards  of 
Inspectors  at  the  various  polling  places  in 
said  county,  except  at  the  polling  place  in 
precinct  No.  12  of  Shelby  county,  dischar- 
ged their  respective  duties  in  all  respects  as 
is  required  by  law,  having  been  duly  ap- 
pointed to  act  as  such  inspectors.  (5)  That 
the  statement  of  votes  and  the  poll  lists 
delivered  to  the  respective  returning  officers 
of  said  county  by  the  said  inspectors  were 
duly  delivered  to  the  returning  officer  of 
said  county.  (6)  That  on  Saturday  next 
after  said  election,  at  the  hour  of  twelve 
meridian,  the  returning  officer  of  the  coun- 
ty, via.  W.  R.  Corter,  failing  to  attend  at 
said  hour,  J.  T.  Slaughter,  a  respectable  free- 
holder or  householder  of  the  county,  and  R. 
W.  Cobb,  probate  judge  of  said  county,  and 
W.  B.  Browne,  a  respectable  freeholder  or 
householder  of  said  county,  who  supplied  the 
place  of  W.  R.  A.  Mllner,  clerk  of  the  circuit 
court  of  said  county,  the  said  Mllner  having 
been  interested  by  reason  of  having  been 
a  candidate  at  said  election,  did  assemble  at 
the  courthouse  in  said  county,  and  then  did 
make  a  true  and  correct  statement  of  the 
returns  of  the  votes  from  the  several  pre- 
cincts of  said  county  except  said  precinct 
No.  12,  as  to  which  no  statement  was  made 
of  the  whole  number  of  votes  given  therein 
for  each  officer,  except  as  to  precinct  No. 
7  of  said  county,  and  known  as  'Camp  Branch 
Beat,'  from  which  an  incorrect  statement 
was  made.  That  the  returns  from  the  fol- 
lowing precincts  in  said  county,  vis.  pre- 
cincts 1,  2,  3,  4,  6,  8,  8,  9,  1%  11,  13,  14,  16, 
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showed  that  relator  received  1,225  votes. 
The  said  Nelson  received  at  said  precincts 
1,305  votes,  and  said  Page  received  at  said 
precincts  »10  votes,  as  was  shown  by  the 
said  returns  made  by  said  Inspectors,  and 
which  said  returns  were  duly  canvassed  by 
the  said  board  of  supervisors.  That  the  re- 
turns from  precinct  No.  7  of  said  county,  as 
made  by  the  Inspectors  of  said  precinct, 
showed  upon  their  face  that  your  relator  re- 
ceived 158  votes  for  said  office,  and  that 
said  H.  W.  Nelson  received  74  votes  at  said 
precinct  for  said  office,  and  that  said  Page 
received  28  votes  for  said  office  at  said  pre- 
cinct That  said  board  of  supervisors  whol- 
ly neglecting  their  duty  as  such  board  of 
supervisors,  failed  and  refused,  and  have 
still  failed  and  refused,  to  canvass  correctly 
the  returns  from  said  precinct  No.  7,  and 
did  fall  and  refuse,  and  have  still  failed 
and  refused,  to  make  a  correct  statement 
from  all  of  the  said  returns.  That  the  said 
returns  from  all  of  said  precincts,  including 
said  precinct  No.  7,  show  upon  their  face 
that  your  relator  received  1,383  votes  for 
said  office  at  said  election,  and  that  said 
H.  W.  Nelson  received  1,378  votes  for  said 
office  at  said  election,  and  said  Page  re- 
ceived 836  votes  at  said  election  for  said  of- 
fice, and  that  relator  was  duly  elected  to 
said  office  of  sheriff  of  said  county.  The 
premises  considered,  your  relator  prays  that 
your  honor  will  grant  a  writ  of  mandamus 
directed  to  said  R.  W.  Cobb,  W.  B.  Browne, 
and  J.  T.  Slaughter,  as  said  board  of  super- 
visors, commanding  them  to  reassemble  at 
the  courthouse  In  said  county,  and  as  a 
board  of  supervisors  make  a  correct  canvass 
of  the  returns  from  said  precinct  No.  7,  and 
then  to  make  a  correct  statement  from  all 
the  returns  of  said  precincts  in  said  county, 
and  to  make  in  writing  a  public  declaration 
of  the  result,  showing  the  election  of  relator 
to  said  office  of  sheriff  to  fill  the  office  of 
sheriff  of  said  county,  and  to  make  and  file 
a  certificate  of  the  result  of  said  election  as 
to  relator,  said  Nelson,  and  Page,  as  re- 
quired by  section  389  of  Code  of  Alabama, 
and  to  grant  such  other  and  further  relief  as 
may  seem  Just  and  proper;  and  as  In  duty 
bound  he  will  ever  pray,"  etc.  Upon  the  pres- 
entation of  this  petition  to  the  judge  of  the 
Seventh  Judicial  circuit  it  was  ordered  that 
the  alternative  writ  of  mandamus  should 
not  issue,  and  that  the  petition  be  denied. 
The  relator  prosecutes  the  present  appeal, 
and  assigns  this  judgment  as  error. 

W.  S.  Cary,  for  appellant.  R.  W.  Cobb, 
in  pro.  per. 

HEAD,  J.  The  petition  in  this  cause  is 
fatally  defective.  It  shows  that,  according 
to  the  returns  sent  up  from  the  election  pre- 
cincts, the  relator  was  elected  sheriff,  but 
there  is  no  allegation,  direct  or  indirect,  that 
the  board  of  supervisors  did  not  ascertain 
and  declare  that  be  was  so  elected.  There 


Is  nothing  to  show  what  number  of  votes 
the  board  ascertained  and  declared  each  can- 
didate received,  nor  to  whom  they  accorded 
the  largest  vote,  nor  whom  they  declared 
elected.  The  only  complaint  is  that  they 
Incorrectly  canvassed  the  returns  from  pre- 
cinct No.  7.  Whether  or  not  the  error  af- 
fected relator's  election  does  not  appear. 
So  far  as  the  petition  shows,  the  error  may 
have  been  In  his  favor.  Affirmed. 


8TATE  v.  BRISTOL  SAV.  BANK. 

(Supreme  Conrt  of  Alabama.    Nov.  13,  1895.) 

Foreign   Corporations  —  Loans  Secured  bt 
Mortgage — Agency — Evi  dence. 

1.  The  single  act  of  making  a  loan,  and  tak- 
ing notes  and  mortgagee  to  secure  it,  in  Ala- 
bama, by  a  foreign  corporation,— the  mortgage 
being  on  land  situated  in  said  state, — is  the  do- 
ing of  business,  within  the  inhibition  of  Const 
art.  14,  |  4,  which  provides  that  "no  foreign 
corporation  shall  do  any  business  in  this  state 
without  having  at  least  one  known  place  of  busi- 
ness, and  an  authorized  agent  or  agents  there- 
in." Parrior  v.  Security  Co.,  7  South.  200,  88 
Ala.  275,  followed. 

2.  The  facts  that  the  notes  and  mortgage 
were  executed  in  Alabama,  though  they  may  be 
payable  elsewhere,  and  that  the  land  is  situ- 
ated here,  show  prima  facie  that  the  business 
was  transacted  in  this  state.  Parrior  v.  Secu- 
rity Co.,  7  South.  200,  88  Ala.  275,  followed. 

3.  Notwithstanding  there  is  in  evidence  a 
contract  by  which  a  borrower  formally  consti- 
tuted a  certain  person  his  agent  to  negotiate  a 
loan,  he  may  show  that  such  person  in  fact  act- 
ed as  the  agent  of  the  lender. 

4.  On  an  issue  as  to  whether  a  certain  per- 
son who  negotiated  a  loan  in  Alabama  was  the 
agent  of  the  borrower  or  of  the  lender,  a  foreign 
corporation,  it  appeared  that  the  contract  pur- 
porting to  constitute  him  the  agent  of  the  bor- 
rower contained  a  stipulation  that  a  mortgage 
to  be  given  to  secure  the  loan  should  contain 
such  conditions  "as  are  usually  exacted  by 
agents"  for  the  benefit  of  the  lender,  and  that 
the  agent,  while  professing  to  act  solely  for 
the  borrower,  did  several  things  in  Alabama, 
for  the  better  security  of  the  lender,  which  were 
not  to  the  borrower's  advantage.  Held,  that 
the  issue  was  for  the  jury. 

Appeal  from  circuit  court,  Chambers  coun- 
ty; N.  D.  Denson,  Judge. 

Action  by  the  state  of  Alabama  against  the 
Bristol  Savings  Bank,  a  foreign  corporation, 
for  the  recovery  of  a  penalty  for  doing  busi- 
ness In  the  state  contrary  to  law.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Const.  Ala.  art  14,  f  4,  provides  that  no 
foreign  corporation  shall  do  any  business  In 
this  state  without  having  at  least  one  known 
place  of  business  and  an  authorised  agent  or 
agents  therein. 

Wm.  a  Pitts,  Arty.  Gen.,  and  W.  H.  Thom- 
as, for  the  State.  J.  M.  &  B.  M.  Oliver,  for 
appellee. 

McCLELLAN,  J.  This  is  an  action  prose- 
cuted by  the  state  against  the  Bristol  Savings 
Bank,  a  foreign  corporation,  for  the  recovery 
of  the  penalty  prescribed  by  the  act  of  18s7, 
"to  give  force  and  effect  to  section  4  of  arti- 
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cle  14  of  the  constitution  of  Alabama,"  It  be- 
ing alleged  that  said  corporation  did  business 
In  this  state  without  having  complied  with 
the  provisions  of  that  act  Acts  1886-8/,  pp. 
102-101.  There  Is  no  question  that  the  evi- 
dence adduced  went  to  show  every  fact  essen- 
tial to  a  recovery,  unless  it  be  that  there  was 
failure  of  proof  of  the  main  fact,— that  the 
defendant  did  business  hi  this  state.  The 
judge  of  the  trial  court  thought  there  was 
no  evidence  of  this  fact,  and  upon  that  the- 
ory gave  the  affirmative  charge  for  the  de- 
fendant We  think  he  reached  a  wrong  con- 
clusion in  this  regard,  and  erred  in  giving  the 
general  charge  against  the  state. 

The  business  upon  the  doing  of  which  the 
plaintiff  relied  for  a  recovery  was  the  loan 
of  money  by  the  defendant  to  a  resident  citi- 
zen of  this  state,  and  the  taking  of  a  mort- 
gage upon  land  of  the  borrower,  situated  In 
this  state,  to  secure  the  debt,  which  was  evi- 
denced also  by  promissory  notes,  with  sep- 
arate notes  for  Installments  of  the  interest 
Under  the  constitution  and  the  statute,  a  sin- 
gle act  of  business  done,  without  complying 
with  the  prescribed  conditions,  is  a  violation 
of  both.  There  need  not  be  a  carrying  on  of 
business.  The  loan  of  money  here,  and  the 
taking  here  of  notes  and  mortgage  to  secure 
repayment,— the  mortgage  being  on  land  situ- 
ated in  this  state,— is  the  doing  of  business 
here,  within  both  the  constitution  and  the 
statute.  Glnn  v.  Security  Co.,  92  Ala.  135, 
8  South.  888;  Parrlor  v.  Security  Co.,  88  Ala. 
275,  7  South.  200;  Mullens  v.  Mortgage  Co., 
88  Ala.  280,  7  South.  201.  And  the  facts  that 
the  notes  and  mortgage  are  executed  here, 
though  they  may  be  payable  elsewhere,  and 
the  land  embraced  In  the  mortgage  is  situat- 
ed here,  are  sufficient  to  show  prima  facie 
that  the  transaction  involves  the  doing  of 
business  by  the  lender  and  mortgagee  in  the 
state  of  Alabama.  Farrior  v.  Security  Co.. 
88  Ala.  275,  7  South.  200;  Mullens  v.  Mort- 
gage Co.,  88  Ala.  280,  7  South.  201.  There 
is  evidence  of  both  these  facts  In  this  record, 
and  it  follows  that  the  plaintiff  made  Its  pri- 
ma facie  case  against  the  defendant  The 
witness  Oliver,  for  the  defendant,  testified 
that  he,  as  the  agent  of  the  borrower,  nego- 
tiated the  loan  outside  of  the  state,  and  that 
in  respect  of  It  he  was  not  the  agent  of  tne 
defendant.  These  are  conclusions  of  the  wit- 
ness. If  they  are  not  borne  out  by  the  facts 
of  the  transaction  In  the  judgment  of  the 
Jury,  properly  Instructed  by  the  court  as  to 
what  constitutes  agency,  the  conclusions 
amount  to  nothing;  or,  to  state  the  proposi- 
tion differently,  the  jury  must  look  to  all  the 
evidence  bearing  upon  the  question  of  agency, 
including  the  conclusion  of  Oliver  that  he 
was  not  defendant's  agent  in  ascertaining 
whose  agent  he  was,  and  there  may  be  other 
facts  which  will  justify  them  in  reaching  a 
different  conclusion  than  that  reached  by  the 
witness.  There  is  also  a  contract  in  evidence, 
by  which  the  borrower  formally  constitutes 
one  Barker  his  agent  to  negotiate  the  loan, 


the  application  being  forwarded  by  OHvei 
Barker.  But  notwithstanding  this,  it  ^ 
open  to  the  plaintiff  to  show  that  Bar 
really  acted  as  the  agent  of  the  lender.  I 
son  v.  Investment  Co.  (Minn.)  53  N.  W.  ] 
Indeed,  in  this  very  paper,  contract  or  ap 
cation,  which  Is  relied  on  as  constituting  £ 
ker  the  agent  of  the  borrower,  there  are  s 
ulations  of  manifest  benefit  to  the  lender, 
which  it  is  proper  for  the  jury  to  look  in 
terminlng  whether  Barker  was  not  also,  I 
sense,  and  to  some  extent  the  agent  of 
defendant  Such,  for  instance,  as  the  foll< 
ing:  "said  mortgage  *  *  *  to  cont 
such  conditions  as  are  usually  exacted 
agents  who  negotiate  five-year  loans  in  1 
state."  Barker  was  an  agent  negotiating 
five-year  loan,  and  It  is  a  little  incongru 
that  he,  solely  as  the  agent  of  the  would 
borrower,  should  exact  of  his  principal,  for 
benefit  of  the  lender,  whose  agent  he  was 
at  all,  according  to  the  theory  of  the  defei 
conditions  which  agents  usually  exact  fr 
their  principal,  while  acting  for  their  prii 
pal  for  the  benefit  of  a  stranger.  And 
there  are  stipulations  that  the  borrow* 
agent  shall  pay  off  all  prior  Hens,  and  si 
Insure  the  property  for  the  better  secui 
of  the  stranger  with  whom  he  is  theoretics 
dealing  at  arm's  length,  solely  in  the  lntei 
of  his  principal.  These  are  circumstance 
it  may  be  of  slight  importance— for  the  c 
sideration  of  the  jury.  And  it  is  shown  clc 
ly  that  Barker  was  the  agent  of  the  defe 
ant  In  the  management  and  collection  of 
loan. 

In  the  testimony  of  Oliver,  it  is  made  to 
pear  that  he,  while  professing  to  act  only 
the  borrower,  did  several  things  in  Alalia 
which  were  in  no  sense  incumbent  on  the  t 
rower,  nor  to  his  advantage,  but  which  w 
to  the  advantage,  and  essential  to  the  sc 
rity,  of  the  Bristol  Savings  Bank;  and  ot 
things  of  this  nature  he  did,  confessedly, 
as  the  borrower's  agent  but  as  the  "coi 
spondent"  of  Barker;  and  these  acts  w 
not  within  the  terms  of  the  borrower's 
pointment  of  Barker  as  his  agent  For 
stance,  he  was  required  by  Barker,  after 
loan  had  been  accepted,  the  papers  sign 
and  the  money  paid  Into  his  hands,  "to  re- 
amlne  the  records  of  the  courts,  and  he 
re-examine  the  records  of  the  courts,  to 
that  the  lien  given  by  the  mortgage  was  i 
feet";  and  he  testified  that  if  the  records  1 
not  been  clear  "he  would  and  could  have 
fused  to  have  paid  over  the  money  to  Dj 
the  borrower,  and  that  it  would  have  b 
his  duty  to  have  bo  refused."    And  so, 
further  example,  Oliver  testified  that  one 
the  papers,  made  out  at  the  time  of  Dy< 
application,  he  had  signed,  "E.  M.  Oliver,  € 
respondent,"  and  that  he  "had  to  examine 
lands  offered  by  Dyer  as  security,  and  t 
he  did  see  the  lands,  and  reported  as  to  sc 
rity,  values  of  land,  buildings,  and  lmprc 
ments  on  same,  to  Barker,"  and  In  which 
port  he   reported  as  "correspondent  "- 
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which  was  without  Dyer's  request  These 
are  but  Instances  of  the  evidential  circum- 
stances which  cropped  out  In  the  testimony 
of  Oliver  to  be  considered  by  the  Jury  In  de- 
termining whether  the  prima  facie  case  made 
in  the  outset  for  the  plaintiffs  had  been  over- 
turned by  the  testimony  adduced  for  the  de- 
fendant. However  strong  or  weak  they  may 
be,— and  upon  that  nothing  we  have  said 
must  be  taken  as  Indicating  any  opinion  on 
our  part,— they  constituted  some  evidence  to 
go  to  the  Jury  as  tending  to  show  that  Bar- 
ker and  Oliver  were  In  some  sort  the  agents 
of  the  defendant  In  this  transaction,  in  such 
sense  as  that  what  they  did  here  was  the  do- 
ing of  business  in  Alabama  by  the  Bristol 
Savings  Bank.  The  affirmative  charge  took 
all  this  away  from  the  Jury.  It  should  have 
been  submitted  to  them.  Jesson  v.  Loan 
Co.  (Tex.  Civ.  App.)  21  S.  W.  624.  For  this 
error  the  Judgment  of  the  circuit  court  is  re- 
versed.  The  cause  is  remanded.  - 


PUGH  et  al.  t.  HARWELL  et  al. 
(Supreme  Court  of  Alabama.    Nov.  12.  1895.) 
Mortgage  o»  Pkovisioks  —  Validity  —  Del  at  in 

FORECLOSURE— USB  BY  MoitTGAGOK. 

1.  An  insolvent's  mortgage  on  crops  to  be 
grown  the  following  year,  also  covering  stock 
and  provisions,  which  were  to  remain  in  the  pos- 
session of  the  mortgagor,  is  not  void,  though  it 
waa  apparent  from  the  mortgage,  and  the 
mortgagee  and  his  assigns  understood,  that  the 
mortgagor  would  consume  the  stock  and  pro- 
risions  before  the  mortgage  was  due,  as  such 
consumption,'  being  necessary  to  the  planting 
and  harvesting  of  the  crop,  was  of  advantage 
to  the  mortgagee. 

2.  A  chattel  mortgage  will  not  be  void  as 
against  the  mortgagee  for  failure  to  immediate- 
ly enforce  the  mortgage  on  the  law  day  thereof. 

3.  The  use  by  the  mortgagor,  without  the 
mortgagee's  knowledge,  of  some  of  the  crop 
mortgaged,  will  not  invalidate  the  mortgage. 

4.  A  mortgage  on  corn,  fodder,  and  cotton 
will  not  be  vitiated  by  the  mortgagor's  use  of 
a  quantity  of  corn  and  fodder,  necessary  to 
secure  the  harvesting  of  cotton,  though  the 
mortgagee  consented  thereto. 

5.  The  sale  of  part  of  the  mortgaged  crop 
without  the  knowledge  of  the  mortgagee  is  not 
evidence  of  fraud  on  the  part  of  the  mortgagee, 
and  notice  is  not  to  be  imputed  to  the  mortgagee 
merely  because  he  lived  near  the  place  where 
the  crops  were  delivered  to  the  railroad  com- 
pany for  transportation. 

6.  The  transfer  of  mortgages  for  the 
amount  dne  (though  the  property  was  worth 
more)  to  one  who  several  months  afterwards  re- 
sold the  property  to  the  mortgagor,  the  trans- 
sctions  being  distinct,  does  not  tend  to  prove 
fraud  as  against  said  mortgagees  in  an  action 
by  execution  creditors  to  subject  the  property 
to  the  payment  of  their  judgment. 

7.  The  fact  that  all  the  cotton  raised  on  the 
plantation  was  not  subjected  to  a  mortgage  on 
the  crop  is  not  evidence  of  the  reservation  of  a 
benefit  to  the  mortgagor,  where  it  appeared  that 
others  had  an  interest  in  said  crop. 

Appeal  from  circuit  court,  Tallapoosa  coun- 
ty; N.  D.  Den  son.  Judge. 

Statutory  action  of  the  right  of  property  by 
Harwell  ft  Clark  against  R.  W.  Mllner,  de- 
fendant, and  Pugh,  Stone  ft  Co.,  interveners. 


Plaintiffs  had  Judgment,  and  Interveners  ap 
peal.  Reversed. 

This  was  a  statutory  trial  of  the  right  of 
property  to  600  bushels  of  corn  levied  upon 
under  executions  issued  upon  judgments  re- 
covered by  Harwell  &  Clark  against  R.  W. 
Mllner,  and  to  which  claim  was  interposed 
by  the  appellants,  Pugh,  Stone  ft  Co.  Upon 
issue  being  made  up  between  the  plaintiffs 
in  execution  and  the  claimants,  under  the  di- 
rection of  the  court,  the  evidence  showed 
without  conflict  that  the  plaintiffs  recovered 
three  several  Judgments  against  the  defend- 
ant R.  W.  Mllner  on  October  25,  1802,  and 
that  the  notes  upon  which  these  Judgments 
were  recovered  were  given  for  debts  Incurred 
by  the  defendant  to  the  plaintiffs  during  the 
years  1890  and  1891,  and  that  the  executions 
were  issued  on  said  Judgments  on  December 
2,  1892,  and  levied  the  same  day  upon  the 
corn  in  question,  which  was  then  in  the  pos- 
session of  the  defendant  The  claimants  in- 
troduced in  evidence  three  several  mortgages 
which  were  executed  by  the  defendant  R.  W. 
Mllner.  One  of  these  mortgages  was  made 
to  secure  a  debt  to  Sturdlvant  Bros.,  evi- 
denced by  note  for  $2,805.44,  and  was  exe- 
cuted on  December  1,  1891,  and  the  note  was 
payable  on  October  15,  1892.  This  mortgage 
conveyed  Mllner's  "entire  crop  of  cotton, 
corn,  oats,  fodder,  cotton  seed,  and  all  other 
products  raised  by  me,  or  that  I  may  have 
raised  by  tenants  or  otherwise,  during  the 
year  1892,"  and  several  head  of  stock  and 
other  personal  property  which  Is  described 
in  the  opinion.  The  second  of  the  mortgages 
was  executed  on  January  18,  1892,  by  R.  W. 
Mllner  and  J.  W.  Pace  to  Pugh,  Stone  ft  Co., 
to  secure  a  note  for  $ 1,000,  which  was  pay- 
able on  October  1,  1892.  The  third  mortgage 
was  executed  on  May  9,  1892,  by  R.  W.  Mll- 
ner and  J.  W.  Pace,  to  secure  an  indebted- 
ness to  Pugh,  Stone  ft  Co.  for  $  150,  which 
was  payable  on  October  1,  1892. 

Upon  the  examination  of  E.  O.  Pugh,  one 
of  the  claimants,  as  a  witness,  he  testified 
that  at  the  time  of  the  execution  of  the  note 
and  mortgage  dated  January  18,  1892,  Mll- 
ner was  indebted  to  the  claimants  by  open 
account,  for  advances  made  the  preceding 
year,  to  the  amount  of  $200,  and  that  said 
mortgage  was  taken  to  secure  such  amount, 
and  additional  advances  to  be  made  by  claim- 
ants to  Mllner  during  the  year  1892;  that  on 
May  9,  1892,  the  claimants  had  advanced  to 
Mllner  to  the  amount  of  the  mortgage  dated 
January  9,  1892,  and  that  on  said  day,  May 
9,  1892,  they  took  the  second  mortgage  to 
secure  such  other  advances  as  might  be  made; 
that  up  to  October  20,  1892,  the  claimants 
had  advanced  to  Mllner  goods  and  supplies 
to  the  amount  of  $1,528.09,  and  that  on  said 
day,— October  20,  1892,— at  the  instance  and 
request  of  Milner,  the  claimants  paid  to  Stur- 
dlvant Bros.  $2,088.98,  which  was  the  bal- 
ance then  due  on  the  mortgage  executed  by 
Mllner  to  Sturdlvant  Bros.,  which  mortgage 
was  that  day  assigned  to  the  claimants.  This 
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witness  further  testified  that  at  the  time  of 
the  execution  of  the  two  mortgages  by  M li- 
ner to  the  claimants  there  was  no  understand- 
ing or  agreement  that  the  mortgagor  should 
dispose  of  or  consume  any  of  the  property 
embraced  in  any  of  the  mortgages  for  his 
own  benefit,  or  for  any  other  purpose;  but 
that  said  mortgages  were  executed  by  Mll- 
ner  and  taken  by  the  claimants  for  the  pur- 
pose of  securing  the  payment  by  Milner  of 
bis  debt  to  them;  and  that  claimants  never 
at  any  time  consented  to  the  disposition  of 
any  part  of  the  property  conveyed  in  the 
mortgage  by  Milner.  This  witness  further 
testified  that  on  January  11,  1893,  the  claim- 
ants transferred  all  three  of  the  mortgages, 
and  their  interest  In  the  mortgaged  property, 
to  one  W.  D.  Cosby,  In  consideration  of  the 
payment  by  Cosby  of  the  balance  then  due  on 
the  mortgage  Indebtedness  to  claimants,  and 
that  the  claimants  agreed  to  hold  Cosby 
harmless,  by  reason  of  the  claim  suits  aris- 
ing from  the  levy  upon  the  corn  in  question. 

The  testimony  of  R.  W.  Milner  corroborat- 
ed the  testimony  of  Pugh.  The  plaintiffs  pro- 
posed to  prove  by  Milner  that  he  had  consum- 
ed the  1,000  bushels  of  corn,  2,000  bushels  of 
cotton  seed,  and  4,000  bundles  of  fodder  de- 
scribed in  the  Sturdivant  Bros,  mortgage 
after  the  execution  of  said  mortgage.  The 
claimants  objected  to  this  evidence,  because 
It  was  not  shown  tbat  the  mortgagees  or 
claimants  had  any  knowledge  or  consented 
to  the  consumption  of  said  corn,  cotton  seed, 
and  fodder.  The  court  overruled  this  objec- 
tion, and  the  claimants  excepted.  The  wit- 
ness Milner  then  answered  that  he  had  used 
said  corn  "ha  feeding  the  stock  embraced  in 
said  mortgage,  and  his  family  and  his  em- 
ployes on  the  premises,  in  producing  his  said 
crop  for  the  year  1802."  The  plaintiffs  then 
asked  the  witness  "if  he  had  not,  during  that 
year,  consumed  or  disposed  of  the  16  head 
of  cattle  and  50  head  of  hogs  described  hi 
said  mortgage?"  The  claimants  objected  to 
this  question,  upon  the  grounds  as  stated 
above.  The  court  overruled  the  objection, 
and  the  claimants  duly  excepted.  The  Wit- 
ness answered  that  he  "had  slaughtered  and 
consumed  most  of  said  cattle  and  hogs  for 
the  use  of  himself  and  employes  on  the  farm 
In  raising  and  harvesting  his  said  crop  for 
1892."  Plaintiffs  then  asked  the  witness, 
"if  he  did  not,  in  the  fall  of  the  year  1892. 
after  the  mortgages  were  due,  use  and  con- 
sume a  part  of  his  crop  of  corn  grown  dur- 
ing that  year  for  himself  and  family?"  Claim- 
ants objected  to  this  question  upon  the 
grounds  as  stated  above,  and  duly  excepted 
to  the  court's  overruling  their  objection.  The 
witness  answered  that  he  "had  used  a  por- 
tion of  the  corn  crop  in  feeding  stock  and 
employes  while  engaged  In  harvesting  the 
said  crops  of  corn,  cotton,  etc.,  grown  during 
that  year."  This  witness  further  testified 
that  he  had  no  agreement  or  understanding 
with  Sturdivant  Bros.,  or  with  Pugh,  Stone 
&  Co.,  by  which  he  was  authorized  to  use  or 


consume  any  of  the  property  conveyed  in  the 
mortgages.  Milner  further  testified  tbat  at 
the  time  of  the  transfer  of  the  notes  and 
mortgages,  in  January,  1893,  by  claimant* 
to  Cosby,  he  (Milner)  was  then  indebted  to 
Cosby  in  the  sum  of  $175,  aside  from  the 
amount  paid  by  Cosby  to  Pugh,  Stone  4b  Co., 
and  "that  he  then  sold  the  mortgaged  proper- 
ty then  in  existence  to  said  Cosby  on  ac- 
count of  said  indebtedness;  and  that  in  the 
spring  of  the  year  1893  he  bought  back  said 
property  from  said  Cosby,  executing  a  note 
and  mortgage  therefor,  and  for  other  sup- 
plies to  make  a  crop  that  year;  and  in  Jan- 
uary, 1894,  settled  all  of  his  Indebtedness 
with  said  Cosby,  who,  at  witness'  request, 
marked  the  record  of  all  of  said  mortgages 
satisfied." 

Cosby,  as  a  witness,  testified  to  substan- 
tially the  same  facts  as  those  stated  by  Mil- 
ner, in  reference  to  the  transfer  of  the  three 
mortgages  and  the  sale  and  resale  of  the  prop- 
erty by  Milner  and  himself.  Cosby  further 
testified  that  the  value  of  the  property  at  the 
time  of  his  purchase  was  $1,300;  that  one 
Smith  held  a  senior  mortgage  on  two  of  the 
mules  covered  by  these  mortgages,  on  which 
a  balance  of  $135  was  doe;  that  said  Milner 
had  enough  property,  which  was  embraced 
in  said  mortgages,  to  pay  off  said  Indebted- 
ness. This  witness  further  testified  that  the 
claimants,  Pugh,  Stone  &  Co.,  after  the 
transfer  to  him  of  their  mortgages,  had  no 
connection  whatever  with  the  transactions  be- 
tween him  and  Milner. 

The  testimony  of  B.  B.  Sturdivant,  one  of 
the  firm  of  Sturdivant  Bros.,  who  was  ex- 
amined as  a  witness,  corroborated  the  testi- 
mony of  Pugh,  Milner,  and  Cosby  as  to  the 
execution  and  transfer  of  the  notes  and  mort- 
gages. The  witness  Sturdivant  further  tes- 
tifies that  when  Milner  executed  the  mort- 
gage to  Sturdivant  Bros.,  In  1891,  "the  mort- 
gagor was  allowed  to  retain  possession  of 
the  personal  property  therein  conveyed,  and 
that  it  was  his  impression  that  Milner  would 
consume  the  corn,  fodder,  and  cotton  seed, 
and  that  he  supposed  he  would  consume  it** 
It  was  shown  without  conflict  that  at  the 
time  of  the  execution  of  the  several  notes  and 
mortgages  Milner  was  insolvent,  which  fact 
was  known  to  the  mortgagees. 

J.  L.  Harwell,  a  member  of  the  plaintiffs* 
firm,  testified  that  Milner  shipped  from  Dade- 
vllle,  Ala.,  during  the  fall  of  the  year  1892, 
several  car  loads  of  cotton  seed,  and  sold  the 
same;  "that  the  seed  were  hauled  in  wagons 
from  the  Milner  farm  to  the  railroad  depot; 
located  about  a  half  mile  from  the  place  of 
business  of  claimants."  In  this  testimony 
Harwell  was  corroborated  by  J.  J.  Clark,  the 
other  member  of  the  plaintiffs'  firm. 

This  was  substantially  all  the  evidence. 
The  court,  at  the  request  of  the  plaintiffs, 
gave  several  charges  to  the  jury,  to  the  giv- 
ing of  each  of  which  the  claimants  separately 
excepted.  Among  other  charges  asked  by 
the  claimants,  and  to  the  refusal  to  give  each 
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of  which  claimant*  separately  excepted,  was 
the  following:  "If  the  Jury  believe  the  evi- 
dence In  this  case,  they  will  find  the  issue  In 
favor  of  the  claimants."  Upon  the  return 
of  a  verdict  for  the  plaintiffs,  the  claimants 
made  a  motion  for  a  new  trial,  and  duly 
excepted  to  the  court's  overruling  said  mo- 
tion. Judgment  was  rendered  for  the  plain- 
tiffs. Claimants  appeal,  and  assign  as  error 
the  rulings  of  the  trial  court  upon  the  evi- 
dence, the  giving  of  the  charges  requested 
by  the  plaintiffs,  the  refusal  to  give  the 
charges  asked  by  the  claimants,  and  the  over- 
ruling of  the  motion  for  a  new  trial. 

H.  J.  Qlllam,  for  appellants.  Thos.  I*  Bul- 
ger, John  A.  Terrell,  and  Geo.  P.  Harrison, 
lor  appellees. 

McCLELLAN,  J.  The  mortgage  execut- 
ed by  Milner,  the  defendant,  to  Sturdivant 
Bros.,  bears  date  as  of  December  1,  1891. 
It  was  made  to  secure  a  note  of  even  date, 
which  was  due  and  payable  October  15, 1892. 
And  this  Utter  date,  October  16, 1892,  is  the 
law  day  of  the  mortgage.  By  the  terms  of 
the  mortgage  the  property  covered  by  it  was 
retained  by  the  mortgagor,  the  mortgagees 
having  no  right  to  its  possession  unless  and 
until  the  mortgagor  should  fail  to  pay  the 
secured  note  at  maturity,  to  wit,  October  15, 
1892.  Among  the  items  of  property  embra- 
ced in  and  conveyed  by  the  mortgage  were 
the  following,  as  set  down  therein:  "About 
16  head  of  cattle  [other  than  work  oxen], 
fifty  head  of  stock  hogs,  1,000  bushels  of 
corn  now  on  my  place,  2,000  bushels  of  cot- 
ton seed,  and  4,000  bundles  of  fodder;  all 
at  this  time  on  my  place."  This  mortgage 
clearly  evidences  the  contemplation  of  the 
parties  that  Milner  should  continue  his  farm- 
ing operations  during  the  year  1892,  and  his 
entire  crop  of  corn,  cotton,  oats,  fodder,  cot- 
ton seed,  and  all  other  products  which  should 
be  raised  by  him  during  the  year  1892  is 
coveted  and  conveyed  by  the  instrument 
There  seems  not  to  have  been— at  least  there 
Is  no  evidence  that  there  was— any  express 
understanding  between  the  parties  that  Mil- 
ner should  dispose  of  or  consume  any  of  the 
property  thus  mortgaged  and  left  in  his  pos- 
session; but  even  upon  the  face  of  the  pa- 
per, the  conclusion  that  it  was  in  the  con- 
templation both  of  the  mortgagees  and  the 
mortgagor  that  the  latter  should  use  and 
consume  certainly  the  corn,  fodder,  and  cot- 
ton seed,  and  probably  the  cattle  and  hogs, 
in  carrying  on  his  farm  for  the  ensuing 
year,  is  not  to  be  avoided.  It  is  out  of  all 
reason  to  suppose  that  all  of  this  perishable 
and  consumable  property,  all  of  prime  ne- 
cessity from  day  to  day  in  the  business  the 
mortgagor  was  to  continue  in,  should  be  kept 
by  him  for  nearly  a  year,  and  then  delivered 
to  the  mortgagees,  especially  when  it  is  con- 
sidered that  the  only  benefit  the  mortgagor 
could  derive  from  retaining  It  lay  In  Its  con- 
sumption; and  that,  but  for  this  implied 
v,18so.no.20— 34$ 


right  as  against  the  mortgagees,  it  would 
have  been  to  his  advantage  and  theirs  to 
have  applied  it  to  the  debt  at  the  time  the 
mortgage  was  made.  Not  only  does  the 
mortgage  show  the  purpose  of  the  parties 
that  this  property  should  be  consumed,  but 
Sturdivant  testified  that  It  was  the  contem- 
plation and  expectation  of  the  mortgagees 
that  Milner  would  and  should  use  the  corn, 
fodder,  and  cotton  seed;  and  It  la  shown 
that  he  not  only  consumed  all  this  property 
"In  feeding  the  stock  embraced  in  said  mort- 
gage, and  his  family  and  his  employes  on 
the  premises  In  producing  his  said  crop  for 
the  year  1892,"  but  also  that  "he  had 
slaughtered  and  consumed  most  of  said  cat- 
tle and  hogs  for  the  use  of  himself  and  em- 
ployes on  the  farm  in  raising  and  harvest- 
ing his  said  crop  of  1892."  Milner  was  in- 
solvent at  the  time  of  the  execution  of  this 
mortgage,  and  the  debts  of  plaintiffs  against 
him,  for  which  executions  have  been  levied 
on  property  .embraced  In  It,  were  then  In 
existence. 

On  these  facts  It  is  insisted  for  the  plain- 
tiffs that  this  mortgage  was  void  ab  initio 
on  its  face;  and  there  is  much  parity  of 
reasoning  between  the  considerations  which 
make  that  conclusion  at  least  plausible  and 
those  which  support  the  well-established 
rule  that  where  an  Insolvent  debtor  mort- 
gages to  a  creditor  a  stock  of  goods  which 
the  mortgagee  is  not  to  take  into  his  pos- 
session till  a  future  day,  there  Is  an  Implied 
right  In  the  mortgagor  to  continue  selling 
the  property  as  his  own,  which  renders  the 
Instrument  void  as  to  other  creditors  on  the 
ground  that  the  transaction  involves  a  res- 
ervation of  a  benefit  to  the  grantor,  and  is 
indeed  a  conveyance  In  trust  to  his  use. 
Benedict  v.  Benfro,  75  Ala.  121;  Owens  v. 
Hobble,  82  Ala.  467,  8  South.  145;  Bank  v. 
Eborn,  84  Ala.  629,  4  South.  386;  Woodall  v. 
Kelly,  85  Ala.  368,  5  South.  164;  Murray  v. 
McNealy,  86  Ala.  234,  5  South.  665;  McDer- 
mott  v.  Eborn,  90  Ala.  258,  7  South.  751. 
But  the  point  has  been  ruled  otherwise  in 
respect  of  mortgages  and  the  like  on  farm' 
supplies,  such  as  corn,  fodder,  cotton  seed, 
bacon,  etc.,  where  the  Instrument  also  cov- 
ers a  growing  crop  or  a  crop  to  be  grown, 
and  such  supplies  as  are  to  be  used  either  ac- 
cording to  express  provision  of  the  mortgage, 
or,  as  here,  by  necessary  implication,  in  the 
planting,  cultivation,  and  harvesting  of  the 
crop  embraced  in  the  conveyance.  The  lead- 
ing case  on  this  subject  In  Alabama  Is  that 
of  Ravisies  v.  Alston,  5  Ala.  297,  which  in- 
volved a  trial  of  the  right  of  property  be- 
tween an  execution  creditor  of  the  grantor 
In  a  deed  of  trust  to  secure  another  creditor 
and  the  trustee  in  the  deed.  The  facts  are 
thus  stated  by  the  court:  "The  claimant  in- 
troduced a  deed  executed  by  the  defendant 
In  execution  on  April  8,  1840,  to  the  claim- 
ant, in  trust  to  secure  certain  debts  therein 
mentioned,  which  was  also  executed  by  the 
trustee  and  the  cestuis  que  trustent.  By 
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the  deed  the  defendant  In  execution  convey- 
ed a  considerable  quantity  of  land  and 
slaves,  horses,  mules,  oxen,  cattle,  sheep, 
and  hogs,  wagons  and  plantation  utensils; 
also  fifteen  hundred  bushels  of  corn,  one 
thousand  pounds  of  fodder,  and  six  thousand 
pounds  of  bacon;  and  all  right,  title,  claim 
and  control  of  the  crops  to  be  raised  the 
present  year  on  the  plantation  on  which  he 
now  resides;  and  hereby  abandons  all  claim, 
right,  title,  and  interest  to  the  same  to  the 
said  trustees  and  their  assigns."  It  was 
further  stipulated  that  the  maker  of  the 
deed  should  remain  in  possession  of  the 
property  before  mentioned  until  the  1st  of 
March,  1841,  and  until  he  gives  possession 
to  the  said  trustees,  after  making  default  in 
the  payment  of  the  debts  before  mentioned. 
The  debts  secured  by  the  deed  were  due  and 
becoming  due  during  the  ensuing  year,  and 
on  a  considerable  portion  the  beneficiaries  of 
the  deed  were  sureties.  It  was  further  stip- 
ulated that,  if  any  of  the  property  conveyed 
should  be  left  after  paying  the  secured 
debts,  "It  should  be  and  remain  the  property 
of  the  grantor,  all  the  purposes  of  the  trust 
having  been  satisfied."  It  was  contended 
for  the  plaintiff  in  that  case,  as  it  is  for  the 
plaintiff  here,— the  facts  of  the  two  cases 
being  strikingly  and  singularly  alike,— "that, 
as  a  portion  of  the  property  conveyed  in  the 
deed  was  perishable  in  Its  nature,  such  as 
corn,  fodder,  bacon,  etc.,  and  would  be  de- 
stroyed in  its  use,  and  as  the  possession  of 
It  was  secured  to  the  grantor  for  one  year, 
and  consequently  the  right  to  use  it,  that 
such  a  provision  was  fraudulent  as  against 
creditors,  and  vitiated  the  entire  deed." 
And  upon  this  contention  the  court,  by  Or- 
mond.  J.,  thus  delivered  Itself:  "We  do  not 
doubt  that  a  stipulation  in  a  deed  of  trust, 
reserving  property  for  the  use  of  the  gran- 
tor which  must  be  exhausted  in  such  use,  Is 
fraudulent  and  void;  and  we  agree  entirely 
in  the  views  taken  by  the  supreme  court  of 
Tennessee  in  the  case  of  Somerville  v.  Hor- 
ton,  4  Yerg.  650.  In  that  case  the  articles 
attempted  to  be  placed  beyond  the  reach  of 
creditors  and  secured  for  the  use  of  the  gran- 
tor, who  kept  a  tavern,  were  whisky,  bran- 
dy, flour,  wine,  sugar,  coffee,  candies,  wood, 
hay,  etc.  The  court  say:  The  circumstan- 
ces in  this  case,  that  the  debtor  must  nec- 
essarily have  used,  and  of  course  consumed, 
the  articles  mortgaged,  stamp  this  deed  with 
a  character  not  to  be  mistaken,  as  Intended 
to  cover  the  articles  In  a  course  of  daily  and 
rapid  consumption  from  seizure  by  execu- 
tion, until  be  could  convert  them  to  his  own 
use,  In  supplying  his  house  of  entertain- 
ment.' It  Is  only  necessary  to  contrast  that 
case  with  the  present  to  perceive  the  differ- 
ence between  them.  The  property  conveyed 
by  this  deed  consisted  of  land,  slaves,  mules, 
horses,  plantation  utensils,  etc.,  with  the 
right  to  sell  and  dispose  of  the  crop  to  be 
grown  during  the  current  year  to  pay  the 
debts  secured  by  the  deed.  The  corn,  fodder, 


bacon,  etc.,  were  necessary  to  provision  the 
plantation,  and  to  the  making  of  the  crop, 
for  which  purpose,  and  not  for  the  use  of 
the  grantor,  they  are  reserved  in  the  deed. 
It  may  also  be  remarked  that,  unlike  the 
case  cited  from  4  Yerg.,  these  articles,  al- 
though destroyed  by  the  use,  during  the 
year,  would  not  be  converted  into  money, 
but  would  be  reproduced  by  the  cultivation 
of  the  plantation.  How  far  It  might  be  al- 
lowable to  extend  assignments  of  this  char- 
acter, or  whether  they  could  continue  beyond 
a  single  crop,  It  Is  not  necessary  now  to 
determine,  but  within  that  limit,  and  with 
tbe  power  given  by  statute  to  every  creditor 
to  pay  the  debt  secured  by  the  deed,  and 
substitute  himself  to  the  condition  of  the 
preferred  creditor,  It  does  not  appear  to  be 
liable  to  abuse.  The  principle  of  the  case 
of  Cunningham  v.  Freeborn,  11  Wend.  240, 
affords  countenance  to  the  view  here  taken. 
In  that  case  the  conveyance  was  of  work- 
shops, furnaces,  etc.,  with  the  raw  material, 
with  powei  'o  the  trustee  to  work  up  the 
raw  materials,  and  sell  the  articles  to  be 
thus  manufactured,  to  pay  the  debts  secured 
by  the  deed,  and  the  supreme  court  of  New 
York  sustained  the  deed  of  assignment" 
This  adjudication  on  the  point  with  which 
we  are  concerned  was  quoted  with  approval 
In  the  case  of  Bank  v.  Clarke,  7  Ala.  765,  Col- 
lier, C.  J.,  delivering  the  opinion.  It  is  re- 
ferred to,  and  the  principle  It  declares  is 
apparently  approved,  in  Graham  v.  Lock- 
hart,  8  Ala.  9;  and  In  the  much  later  case  of 
Insurance  Co.  v.  Foster,  58  Ala.  502,  it  re- 
ceived the  full  Indorsement  of  this  court,  the 
question  being  fairly  presented  by  the  rec- 
ord, and  the  fate  of  the  appeal  turning  upon 
it  There  was  a  conveyance  in  trust  to  se- 
cure certain  of  the  grantors'  creditors  of  two 
or  more  plantations,  the  live  stock,  farming 
utensils,  the  corn  and  fodder  on  hand,  and 
the  crop  to  be  grown  that  year.  One  ground 
of  the  attack  made  on  the  Instrument  was 
that  It  Impliedly  authorised  the  grantors  to 
consume  a  part  of  the  property  conveyed  In 
the  prosecution  of  their  business,  the  cul- 
tivation and  harvesting  of  a  crop  during  tbe 
current  year;  and  upon  this  the  court,  by 
Brickell,  C.  J.,  said:  "The  assignment  con- 
templates that  the  planting  operations  of  the 
debtors  should  be  continued  for  the  current 
year,  under  their  supervision,  and  that  fu- 
ture advances  should  be  made  by  the  cred- 
itor for  their  successful  prosecution;  and  It 
is  this  feature  which  Is  supposed  to  be  incon- 
sistent with  an  absolute,  unconditional  ap- 
propriation of  the  property  to  the  payment 
of  the  enumerated  debts,  and  Is,  in  effect  a 
reservation  for  the  use  of  the  debtors.  Con- 
veyances with  stipulations  for  the  continu- 
ance of  planting  for  the  current  year,  when 
the  property  conveyed  is  of  the  kind  employ- 
ed In  that  business,  have  been  too  often  sup- 
ported In  this  court  for  their  validity  now  to 
be  questioned.  Ravisles  v.  Alston,  5  Ala.  297; 
Bank  v.  Clarke,  7  Ala.  765;  Dubose  v.  Dubose, 
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Id.  235;  Graham  v.  Lockhart,  8  Ala.  8.  It 
the  crops  to  be  produced  are,  with  the  ex- 
isting property,  to  be  devoted  to  the  pay- 
merit  of  the  secured  debts.  It  has  not  been 
supposed  such  a  stipulation  is  a  reservation 
of  a  benefit  to  th?  debtor,  though  thereby 
the  residuum  which  must  revert  to  him  may 
be  increased.  It  is  not  unusual  in  assign- 
ments to  provide  that  the  assignees,  or  the 
-debtor,  under  their  direction,  may  continue 
the  business;  and  if  it  appears  this  is  done, 
not  for  the  Interest  and  benefit  of  the  debtor, 
and  to  the  prejudice  of  the  unsecured  cred- 
itors, but  to  promote  the  interests  of  the 
■creditors  who  are  preferred,  they  are  sus- 
tained. Burrlll,  Assignor  281.  In  Cunning- 
ham v.  Freeborn,  11  Wend.  240,  the  property 
assigned  was  a  foundry,  and  the  assignees 
-were  authorized  to  continue  the  business, 
for  the  purpose  of  working  up  materials  and 
completing  the  manufacture  of  any  of  the  as- 
signed property,  and  to  pay  such  expenses 
as  might  be  Incurred  thereby.  Speaking  of 
this  provision  of  the  assignment,  Justice  Nel- 
son said:  'In  all  this  I  can  see  no  violation 
of  law  or  of  honesty  and  fairness  aside 
from  the  principle  of  preference,  which  we 
are  not  at  liberty  to  question.  The  establish- 
ment was  large,  and  embraced  the  whole  of 
the  fund  out  of  which  the  debts  must  be 
paid,  if  at  all.  It  was  a  kind  of  property 
not  readily  convertible  into  money,  and  val- 
uable and  profitable  only  in  the  business  in 
which  it  had  been  employed;  and  we  cannot 
say  that  this  provision  in  the  assignment 
was  injudicious,  much  less  illegal.  The 
chance  of  a  sale  might  be  greater  and  bet- 
ter by  keeping  the  establishment  in  opera- 
tion than  hi  the  abandonment  of  it.'  A  sim- 
ilar decision  was  made  In  De  Forest  v.  Ba- 
con, 2  Conn.  633;  Kendall  v.  Carpet  Co.,  13 
Conn.  283;  Foster  v.  Manufacturing  Co.,  12 
Pick.  461;  and  Woodward  v.  Marshal,  22 
Pick.  468.  The  court  of  appeals  in  New 
York  have  overruled  Cunningham  v.  Free- 
born, but  on  reasoning  which  is  in  conflict 
with  the  views  this  court  has  uniformly 
taken  of  these  voluntary  conveyances  by  in- 
solvent debtors  for  the  security  of  credit- 
ors.   Dunham  v.  Waterman,  17  N.  Y.  9." 

We  are  constrained  by  these  decisions  to 
hold  that  there  was  nothing  on  the  face  of 
the  mortgage  to  Sturdivant  Bros,  to  avoid  It 
for  fraud,  and  that  the  use  which  Milner 
made  of  a  part  of  the  property  embraced  in 
It,  being  hi  accordance  with  the  Implied 
terms  of  the  instrument,  could  not  invalidate 
it  in  the  hands  of  the  mortgagees  or  their 
assigns,  Pugh,  Stone  &  Co.,  even  though  both 
Sturdivant  Bros,  and  their  assignees  were 
fully  advised  of  the  fact  of  such  use  before 
and  after  the  assignment. 

It  is  not  pretended  that  either  of  the  two 
mortgages  made  by  Milner  directly  to  the 
claimants  were  fraudulent  and  void  on  their 
faces.  The  evidence  relied  on  by  plaintiffs 
to  show  that  these  instruments,  as  well  as 
the  Sturdivant  Bros,  mortgage  in  the  hands 


of  the  claimants,  were  tainted  with  fraud 
by  facts  aliunde,  was: 

1.  That  Pugh,  Stone  &  Go.  did  not  immedi- 
ately upon  the  lapse  of  the  law  days  proceed 
to  foreclose  the  mortgages,  and  that  Milner 
consumed  some  of  the  crops  grown  that 
year;  but  we  do  not  understand  that  a  short 
delay,  such  as  is  shown  here,  in  proceeding 
after  the  law  day  to  enforce  the  mortgages, 
has  the  effect  of  rendering  an  otherwise  valid 
instrument  inoperative  and  void;  and  if  it  be 
conceded  that  the  use  of  some  of  the  crop 
by  Milner,  as  shown  in  the  evidence,  could, 
under  any  circumstances,  destroy  claimants' 
mortgages  as  to  other  property,  or  raise  up 
a  presumption  or  authorize  an  inference  that 
such  use  was  by  virtue  of  a  secret  benefit  re- 
served to  the  mortgagor,  surely  such  result 
could  not  follow,  such  presumption  could  net 
arise  nor  inference  be  justified,  In  the  ab- 
sence of  all  evidence  that  the  mortgagees 
consented  to  such  use,  or  even  knew  that  the 
mortgagor  had  so  used  and  consumed  any 
part  of  the  property.  And,  moreover,  It 
would  seem,  on  the  principles  declared  above 
in  respect  of  the  Sturdivant  mortgage,  that 
where  the  mortgage  is  on  a  crop  to  be  grown 
consisting  of  corn,  fodder,  and  the  like,  and 
cotton,  the  necessary  use  and  consumption 
of  corn  and  fodder  maturing  before  the  farm- 
ing operations  of  the  year  are  completed  in 
the  harvesting  of  the  crops  embraced  in  the 
mortgage,— the  picking,  ginning,  pressing, 
and  delivery  of  the  cotton  crop,  for  instance, 
—would  not  vitiate  the  Instrument,  even 
though  expressly  provided  for  therein;  and, 
if  so,  the  mortgage  without  such  stipulations 
could  not  be  affected  by  such  consumption 
of  property  whether  with  or  without  the 
knowledge  or  consent  of  the  mortgagee. 

2.  That  Milner,  for  his  own  account,  sold 
and  disposed  of  some  of  the  crop,  to  wit, 
some  cotton  seed,  covered  by  claimants' 
mortgages.  Confessedly,  this  fact  of  Itself 
could  not  affect  the  validity  of  the  mort- 
gages. Indeed,  standing  by  itself,  it  can  per- 
form no  office  in  this  case.  If  the  mortgagee 
consented  to  this,  or,  knowing  of  it,  or  hav- 
ing reason  to  believe  it  was  about  to  be  done, 
failed  to  object  to  its  being  done,  the  fact, 
and  this  connection  of  the  claimants  with  it, 
would  be  some  evidence,  perhaps,  of  a  secret 
benefit  reserved  to  the  mortgagor.  But  there 
Is  really  no  evidence  in  the  record  before  us 
that  the  claimants  had  any  knowledge  what- 
ever that  Milner  proposed  to  sell  or  was  sell- 
ing or  had  sold  cotton  seed  covered  by  the 
mortgages.  Such  knowledge  is  unequivocal- 
ly denied  by  the  claimants  as  witnesses,  and 
the  only  circumstances  relied  on  by  plaintiffs 
to  bring  knowledge  or  notice  home  to  them 
is  the  fact  that  cotton  seed  was  hauled  from 
Milner's  farm  to  the  railway  depot  in  the 
town  of  Dadeville,  and  delivered  to  the  rail- 
way for  transportation;  and  the  further  fact 
that  claimants  lived  in  the  town  of  Dade- 
ville, and  their  place  of  business  was  about 
one-half  mile  from  the  depot  It  requires  no 
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argument  to  show  that  thin  was  no  evidence 

of  notice  or  knowledge  on  the  part  of  claim- 
ant*. The  extreme  danger  of  allowing 
knowledge  or  notice  to  be  Imputed  upon  the 
mere  possibility,  aa  here,  that  the  party 
sought  to  be  charged  might  hare  known  or 
had  notice,  is  obvious 

3.  It  is  insisted  that  the  facts  that  the 
claimants  finally  took  possession  of  and  sold 
the  mortgaged  property  to  Cosby  for  1043, 
there  being  a  senior  mortgage  upon  it  for 
about  $160,  that  in  Cosby's  opinion  it  waa 
worth  $1,300,  and  that  Cosby  sold  it  back  to 
Mllner,  tend  to  show  fraud.  There  is  not  a 
particle  of  evidence  or  basis  for  inference 
that  the  sale  by  claimants  to  Cosby  had  any 
connection  whatever  with  the  sale  by  Cosby 
to  Mllner.  One  transaction  was  In  January, 
and  the  other  was  some  months  afterwards, 
—"in  the  spring."  And  all  the  parties  swear 
that  they  were  entirely  separate  and  dis- 
tinct sales;  Mllner  having  nothing  to  do  and 
no  concern  in  the  first  sale,  and  the  claim- 
ants being  equally  without  interest  or  con- 
cern in  the  second.  And  the  fact  that  the 
claimants  sold  the  property  for  $943  Is,  even 
upon  the  assumption  that  it  was  worth  some- 
thing more  than  that  sum  with  the  amount 
of  the  outstanding  prior  mortgages  added, 
fully  explained  and  accounted  for,  with  en- 
tire consistence  with  honest  and  fair  dealing, 
by  the  further  undisputed  fact  that  that  sum 
was  the  precise  amount  of  the  balance  due 
claimants  under  their  mortgages. 

4.  It  is  shown  that  120  bales  of  cotton 
were  raised  and  packed  on  Mllner1*  planta- 
tion during  the  year  1882.  Claimants  re- 
ceived 02  bales,  and  applied  the  proceeds 
thereof  to  the  mortgage  indebtedness  Stun- 
divant  Bros.,  before  transferring  their  mort- 
gage to  claimants  on  October  20,  1892,  had 
been  paid  about  $800  upon  it  It  is  fair  to 
assume  that  about  20  bales  of  cotton  were 
applied  to  this  payment  This  leaves,  say  88 
bales  of  the  120  grown  on  the  place,  not  ap- 
plied to  the  mortgage  indebtedness!  and  it  is 
insisted  that  claimants  allowed  Mllner  to  re- 
tain or  dispose  of  this  88  bales,  and  that  this 
Is  evidence  of  a  secret  reservation  of  a  bene- 
fit by  him.  If  the  fact  had  otherwise  any 
probative  force,  it  is  emasculated  by  the  con- 
sideration that  it  Is  nowhere  shown  that  the 
mortgages  covered  all  the  cotton  grown  on 
the  plantation.  To  the  contrary,  the  instru- 
ments themselves  afford  evidence  that  others 
than  Mllner  had  interests  in  tbe  cotton  that 
was  to  be  and  was  grown  that  year,  and 
they  convey  only  Mi  bier's  interest  in  crops 
grown  by  him  or  tenants  under  him  or  co- 
tenants  with  him.  It  may  well  be  (there  is 
nothing  in  the  case  to  the  contrary)  that  the 
38  bales,  which  plaintiffs  insist  must  have 
been  taken  by  Mllner  in  the  execution  of  a 
secret  trust,  never  belonged  to,  or  were  taken 
or  disposed  of  by,  Mllner  at  all,  bat  were  the 
property  of  his  tenants  and  cotenants. 

These  are  all  the  facts  insisted  upon  by 
counsel  as  tending  to  show  the  secret  res- 


ervation of  a  benefit  by  Mllner;  and,  in  oar 
opinion,  neither  they  nor  any  other  circum- 
stance shown  in  the  case  afford  any  evidence 
of  the  reservation  or  allowance  of  any  se- 
cret benefit  by  or  to  the  mortgagor,  or  tend 
In  any  degree  to  establish  fraud  In  any  of 
the  mortgages,  none  of  which,  as  we  have 
seen,  are  fraudulent  on  their  faces.  These 
mortgages  being  thus  valid  upon  the  undis- 
puted evidence,  prior  in  point  of  time  to  the 
inception  of  plaintiffs'  lien,  and  vesting  su- 
perior title  to  the  property  involved  here  in 
the  claimants,  the  trial  court  should  have 
given  the  affirmative  charge  requested  by 
them.  Reversed  and  remanded. 


MURCH  v.  BOARD  OF  SUP'RS  OF  WAR- 
REN COUNTY. 

(Supreme  Court  of  Mississippi.  Dec  9,  1893.) 

couktim— wokkisg  convicts  —  ltabiutt  fob 
Costs. 

Counties  are  liable  to  officers  for  costs 
due  them  from  county  convicts,  where  the  costs 
and  fines  hare  been  worked  out  by  the  convicts 
on  public  roads  under  direction  of  the  county, 
notwithstanding  that  while  Code  1892,  8  802, 
provided  that  the  sheriff  shall  take  a  receipt  for 
each  convict  delivered  by  him,  and  deliver  it  to 
the  clerk  of  the  board  of  supervisors,  with  a 
statement  of  the  amount  of  the  fine,  costs,  and 
jail  fees  due  by  the  convict,  and  the  clerk  shall 
charge  the  sheriff  with  the  same,  exceot  in  case 
the  convict  be  worked  on  the  public  roads, 
"when  he  shall  charge  it  to  tbe  proper  road 
*  *  *  and  credit  the  proper  officers  with  their 
costs  to  be  paid  them  by  warrants  on  the  coun- 
ty," Acts  1894,  c.  76,  |  29,  omitted  the  con- 
cluding quoted  words.  The  act  of  1894  au- 
thorizes the  county  to  work  the  convicts,  and  in- 
cur liability  for  their  costs. 

Appeal  from  circuit  court,.  Warren  county; 
J.  D.  Gilland,  Judge. 

Action  by  W.  A.  Murch  against  tbe  board 
of  supervisors  of  Warren  county.  Judgment 
for  defendant   Plaintiff  appeals.  Reversed. 

Magruder  &  Bryson,  for  appellant.  Booth 
&  Anderson,  for  appellee. 

WOODS,  J.  The  appellant  presented  for 
allowance  to  the  appellee  his  itemized  and 
sworn  account,  whose  correctness  is  not  dis- 
puted, for  costs  incurred  in  this  court,  and 
due  him  by  county  convicts,  in  cases  where, 
after  conviction  and  sentence,  the  convicts 
were  employed  in  labor  on  the  public  roads 
of  tbe  county  by  appellee,  and  held  to  such 
labor  until  the  judgment  and  sentence  of  the 
court  had  been  fully  satisfied,  and  all  coat* 
worked  out  The  board  of  supervisors  re- 
jected the  claim,  and  on  appeal  the  circuit 
court  affirmed  the  action  of  the  board  of  su- 
pervisors. In  the  brief  of  counsel  for  ap- 
pellee, the  judgment  of  the  court  below  is 
sought  to  be  maintained  because  of  a  change 
made  In  the  statute  to  be  found  in  section 
29,  c.  76,  Acts  1894.  This  section  is  in 
these  words:  "The  sheriff  shall  take  a  receipt 
in  duplicate  for  each  convict  delivered  by  him, 
and  shall  deliver  one  of  them  to  the  clerk  of 
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the  board  of  supervisors  with  a  true  statement 
from  bis  Jail  docket  of  the  amount  of  the 
fine,  costs  and  jail  fees  due  by  the  convict, 
and  the  clerk  shall  charge  the  sheriff  with 
the  same,  except  in  case  the  convict  be  work- 
ed on  the  public  roads,  or  works  or  farms." 
Now,  this  is  a  copy  of  section  802,  Code  1802, 
with  the  following  words  omitted  from  the 
act  of  1894,  which  conclude  the  said  section 
of  the  Code,  viz.  "when  he  shall  charge  It 
to  the  proper  road  on  his  ledger  accounts, 
and  credit  the  proper  officers  with  their  costs, 
to  be  paid  to  them  by  warrants  on  the  county 
treasury."  The  position  of  the  appellee  is 
that  the  board  of  supervisors  is  now  no  longer 
liable  for  payment  of  costs  worked  out  by 
convicts  on  public  roads  under  its  direction, 
because  of  the  omission  from  the  act  of  1884 
of  the  words  last  quoted.  If  this  position  is 
correct,  then  it  is  true,  also,  that  the  board 
of  supervisors,  by  the  same  construction,  is 
no  longer  liable  to  the  officers  for  costs  paid 
in  money  by  contractors  to  the  sneriff,  and 
by  him  paid  Into  the  county  treasury;  for 
the  omitted  words  cover  costs  paid  by  cash 
from  the  contractors,  as  well  as  costs  worked 
out  under  the  county's  employment  on  pub- 
lic roads  by  the  convict  And  so  we  would 
have  this  remarkable  spectacle  of  a  county 
seizing  and  confiscating  money  earned  by  an 
unhappy  convict,  and  due  by  him  to  the  of- 
ficer for  costs  Incurred.  The  omitted  clause 
was  doubtless  dropped  because  unmeaning 
In  part,  and  because,  as  a  whole,  It  directed 
a  mere  method  of  payment.  But,  whatever 
the  reason  for  the  leaving  out  of  the  clause, 
it  nevertheless  is  clear  from  the  whole  chap- 
ter 76,  Acts  1894,  that  the  county,  at  its  op- 
tion, was  permitted  to  work  its  convicts,  In 
preference  to  hiring  them  to  the  contractor, 
and  was  authorized  to  incur  precisely  the 
indebtedness  which  the  contractor  would  have 
incurred  if  the  convicts  had  been  hired  by 
him.  Where  express  power  is  given  the  board 
of  supervisors  to  contract  a  liability,  the  au- 
thority is  necessarily  Implied  to  discharge 
the  same.  The  entire  chapter  76  is  the  war- 
rant to  the  board  of  supervisors  for  making 
the  allowance.  The  money  for  which  the 
allowance  was  sought  did  not  belong  to  the 
county.  It  had  been  laboriously  earned  by 
the  convict,  and  was  the  property  of  the  of- 
ficer to  whom  it  was  due  by  the  convict,  and 
the  county  should  have  made  the  necessary 
order  for  Its  disbursement  to  Its  owner.  The 
judgment  must  be  reversed,  and  judgment 
will  be  rendered  here. 


SANDERS  v.  STATE. 

(Supreme  Court  of  Mississippi.   Nov.  4,  1895.) 

Comment  ox  Defendant's  Failure  to  Testify— 
Effect. 

As  Code,  S  1741,  provides  that  the  fail- 
ure of  accused  to  testify  shall  sot  be  commented 
on  by  counsel,  such  comment  ia  ground  for  re- 
versal, though  the  court  rebuked  counsel,  and 
directed  the  jury  to  disregard  the  fact  alluded  to, 


and  counsel  asked  mat  his  remarks  be  consid- 
ered as  withdrawn. 

Appeal  from  circuit  court,  Lafayette  county. 
Eugene  Johnson,  Judge. 

Will  Sanders  was  convicted  of  a  criminal  of 
fense,  and  appeals.  Reversed. 

Kimmons  &  Kimmons  and  Stone  &  Lowrey, 
for  appellant.  Frank  Johnston,  Atty.  Gen., 
for  the  State. 

OOOPER,  C.  J.  The  Judgment  in  this  case 
must  be  reversed,  and  a  new  trial  awarded, 
because  counsel  for  the  state,  in  his  argument 
before  the  jury,  commented  upon  the  failure  of 
appellant  to  testify.  The  statute  expressly 
declares  that  "the  failure  of  the  accused,  in 
any  case,  to  testify  shall  not  operate  to  his 
prejudice  or  be  commented  on  by  counsel." 
Code,  S  174L  It  Is  true  the  court  promptly 
rebuked  counsel,  and  directed  the  Jury  to  dis- 
regard the  fact  alluded  to,  and  that  counsel 
then  asked  that  his  remarks  be  considered  as 
withdrawn;  bat,  as  we  have  heretofore  de- 
cided, this  did  not  cure  the  error.  Red  dick  v. 
State,  16  South.  490.  As  was  there  said: 
"The  statute  forbids  absolutely  any  comment 
on  the  failure  of  the  accused  to  testify,  and 
it  is  the  right  of  every  person  charged  with 
crime  to  Insist  that  he  enjoy  this  statutory 
immunity  from  criticism  by  hostile  counsel; 
and  the  disregard  of  this  plain  statute,  and  of 
the  decisions  of  this  court  upon  it,  by  the 
state's  own  counsel,  must  reverse  the  judg- 
ment appealed  from  In  this  case." 

Reversed. 


STATE  v.  JOLLY. 
(Supreme  Court  of  Mississippi.  Nov.  4.  1896.; 
Pe  rj  u  rt— -Indict  mi  e  st— Scffioi  enct. 
An  indictment  for  perjury,  charging  that 
defendant,  while  on  trial  on  a  certain  date,  be- 
fore a  designated  court,  having  jurisdiction,  un- 
der an  indictment  for  unlawfully  selling  liquor, 
and  while  a  witness  under  oath,  administered 
by  the  duly-authorized  clerk  of  said  court,  false- 
ly swore  that  he  did  not  on  a  certain  date  sell 
spirituous  liquors,  knowing  it  to  be  false,  the 
same  being  a  material  issue  in  the  case,  is 
sufficient,  under  Ann.  Code,  §  1362,  providing 
that  an  indictment  shall  be  sufficient  if  it  avers 
the  substance  of  the  offense;  that  defendant  tes- 
tified under  oath  before  a  designated  court  or 
person,  averred  competent  to  administer  the 
oath,  and  the  facts  falsifying  the  matter  where- 
in perjury  is  assigned. 

Appeal  from  circuit  court,  Chickasaw  coun- 
ty; Newnau  Cayce,  Judge. 

S.  J.  Jolly  was  Indicted  for  perjury,  and 
from  a  judgment  sustaining  a  demurrer  to 
the  indictment  the  state  appeals.  Reversed. 

The  indictment  was  as  follows:  "On  the 
18th  day  of  October,  1894,  In  the  Second  dis- 
trict of  Chickasaw  county,  state  of  Missis- 
sippi, a  certain  Issue  was  joined  between  the 
state  of  Mississippi  and  S.  J.  Jolly,  upon  an 
Indictment  against  said  Jolly  for  unlawfully 
selling  vinous  and  spirituous  liquors,  in  the 
circuit  court  of  the  Second  district  of  Chick- 
asaw county,  of  which  cause  the  said  court 
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had  Jurisdiction,  and  that  on  the  said  day, 
at  the  regular  October  term  of  the  circuit 
court  of  said  district,  held  at  the  courthouse 
thereof  by  the  Hon.  Newnau  Cayce,  circuit 
judge  of  said  court,  who  was  by  law  author- 
ized to  hold  said  court,  the  said  issue  and 
cause  between  the  state  of  Mississippi  and 
said  S.  J.  Jolly  came  on  to  be  tried  in  due 
form  of  law  by  a  Jury  of  the  said  Second  dis- 
trict in  that  behalf  duly  taken  and  sworn 
between  the  said  parties;  and  upon  the  said 
trial  upon  the  issue  aforesaid  the  said  S.  J. 
Jolly  did  then  aod  there  appear  and  tender 
himself  as  a  witness  in  his  own  behalf,  and 
was  received  to  give  evidence  on  behalf  of 
himself,  the  said  Jolly,  defendant  aforesaid, 
and  that  the  said  Jolly  did  then,  before  the 
said  court,  take  his  corporal  oath,  and  was 
then  duly  sworn  by  L.  P.  Baskin,  the  clerk 
of  said  court,  who  by  law  was  authorized  to 
administer  said  oath,  that  the  evidence  he, 
the  said  Jolly,  should  give  to  the  court  and 
the  Jury  sworn  the  parties  aforesaid,  touching 
the  matters  la  question  in  said  issue,  should 
be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth;  and  thereupon  on  the  trial  of  the 
said  issue  It  became  and  was  a  material 
question  and  matter  in  the  same  whether  the 
said  Jolly  did  on  September  22,  1804,  in  the 
Second  district  of  Chickasaw  county,  state  of 
Mississippi,  sell  vinous  and  spirituous  liquors, 
and  that  thereupon  the  said  Jolly,  being  so 
sworn  as  aforesaid,  devising  and  intending 
to  cause  and  procure  a  verdict  to  pass  for 
him,  did  then  and  there,  to  wit,  on  the  said 
October  18,  1894,  upon  the  trial  aforesaid 
before  the  said  court  and  jury,  falsely, 
feloniously,  willfully,  knowingly,  corruptly, 
and  wickedly,  and  by  his  own  proper  act  and 
consent,  upon  his  oath  aforesaid,  depose, 
swear,  give  evidence  to  the  jury  so  sworn  as 
aforesaid,  amongst  other  things,  in  substance 
and  effect,  following,— that  is  to  say,  that  he, 
the  Bald  Jolly,  did  not  sell  vinous  and  spirit- 
uous liquors  in  the  Second  district  of  Chickasaw 
county,  state  of  Mississippi,  on  the  22d  day  of 
September,  1894,  whereas  in  truth  and  in  fact 
the  said  S.  J.  Jolly  did  on  September  22, 
1894,  in  the  Second  district  of  Chickasaw 
county,  state  of  Mississippi,  sell  vinous  and 
spirituous  liquors,  all  of  which  he,  the  said 
Jolly,  well  knew;  and  so  the  grand  jurors 
aforesaid,  *  upon  their  oaths  aforesaid,  do 
say  and  present  that  the  said  Jolly  on  the 
trial  of  the  said  Issue  on  the  day  and  year 
aforesaid,  and  before  the  court  aforesaid, 
falsely,  maliciously,  wickedly,  knowingly, 
corruptly,  and  feloniously,  in  manner  and 
form  as  aforesaid,  did  commit  willful  and 
corrupt  perjury,  against  the  peace  and  dig- 
nity of  the  state  of  Mississippi."  A  demurrer 
was  interposed  to  this  indictment  upon  the 
following  grounds:  "The  Indictment  does  not 
allege  that  the  indictment  was  found  by 
grand  Jury  of  the  Second  district  of  Chick- 
asaw county,  upon  which  said  Jolly  was 
tried.  The  indictment  does  not  set  up  the  in- 
dictment, or  some  part  of  it,  that  Jolly  was 


tried  upon,  on  which  the  alleged  false  sw< 
ing  was  done.  The '  indictment  does  not 
lege  to  whom  Jolly  sold  liquor.  It  does 
allege  that  he  sold  it  to  any  one.  Beca 
the  indictment  does  not  allege  that  the 
dictment  upon  which  Jolly  was  tried  i 
ever  found  by  any  grand  Jury,  and  retail 
into  court  It  does  not  charge  that  the 
dictment  was  a  legal  and  binding  indictxm 
It 'does  not  show  that  the  Issue  Joined  i 
upon  a  valid  and  binding  indictment  It  d 
not  allege  that  he  knew  at  the  time  that 
was  swearing  falsely.  It  does  not  sufflci< 
ly  set  the  indictment  upon  which  Jolly  i 
tried  to  Identify  the  case.  It  falls  to  all 
at  what  time  or  In  what  court  said  ind 
ment  was  found  and  returned  into  court, 
does  not  allege  that  it  was  fonnd  and 
turned  into  court  by  a  grand  jury  of 
Second  district  of  Chickasaw  county.  ' 
Indictment  upon  which  Jolly  was  tried  i 
an  Jnvalid  indictment,  and  did  not  cha 
any  offense  against  him."  The  'demui 
was  sustained  by  the  court  The  state 
pealed. 

Prank  Johnston,  Atty.  Gen.,  for  the  St; 
T.  J.  Buchanan,  Jr.,  and  W.  D.  Frazee, 
appellee. 

WHITFIELD,  J.  The  indictment  was  i 
flcient,  under  section  1362,  Ann.  Code  181 
Judgment  reversed,  demurrer  overruled,! 
cause  remanded  for  further  proceedings. 


CRANE  et  al.  v.  RICHARDSON. 
(Supreme  Court  of  Mississippi.   Nov.  11,  18! 
Judgments— Lies— Priority. 

Where  a  motion  to  set  aside  a  deft 
judgment  is  made  on  the  day  after  its  rend  it 
the  same  day  it  was  enrolled,  which  is  < 
tioued  until  next  term,  at  which  the  jndgm 
is  modified,  the  judgment  does  not  become 
fixed  one  until  after  the  motion  is  decided.  : 
enrollable  so  as  to  become  a  lien  on  defends 
land;  and  therefore  other  judgments  rende 
and  enrolled  pending  the  motion  are  supe 
liens. 

Appeal  from  circuit  court,  Yazoo  county; 
B.  Chrisman,  Judge. 

Proceeding  by  Crane  Bros.  &  Co.  aga! 
James  S.  Richardson.   From  a  decision 
the  latter,  the  former  appeal.  Reversed. 


i  Ann.  Code  1892,  f  1362,  provides  that: 
an  indictment  for  perjury  it  shall  be  suffic. 
to  set  forth  the  substance  of  the  offense  cl 
ged  upon  the  defendant— that  he  was  sw 
or  testified  on  oath,  and  before  what  court, 
before  whom  the  oath  or  affirmation  was  tal 
averring  the  court  or  person  to  have  had  c 
petent  authority  to  administer  the  same,  tog 
er  with  proper  averments  to  falsify  the  m« 
wherein  the  perjury  is  assigned,  without  seti 
forth  the  bill,  answer,  information,  indictm 
declaration,  or  any  part  of  any  record  or  i 
ceeding,  either  in  law  or  equity,  and  with 
setting  forth  the  commission  or  authority  of 
court,  or  the  commission  or  authority  of 
person  before  whom  the  perjury  was  comi 
ted." 
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Job.  S.  Perrin,  for  appellants.  Campbell  & 
George,  for  appellee. 

WOODS,  J.  From  the  agreed  statement  of 
facts  in  the  record  it  appears  that  judgment 
by  default  was  rendered  In  the  circuit  court 
of  Yazoo  county  on  September  16,  1891,  for 
the  sum  of  $2,000,  in  favor  of  James  S.  Rich- 
ardson, the  appellee  herein,  and  against  one 
S.  T.  Ricks,  and  that  this  judgment  was  en- 
rolled on  September  17th,  the  next  day  after 
its  rendition.  It  further  appears  that  a  mo- 
tion was  made  at  the  same  term  of  said  court 
to  vacate  and  set  aside  this  judgment,  but 
the  same  was  continued  to  the  next  ensuing 
February  term  of  that  court  At  the  Febru- 
ary term  the  motion  to  set  aside  the  judg- 
ment was  overruled,  but  the  judgment,  to 
quote  the  exact  language  of  the  agreed  state- 
ment of  facts,  "was  allowed  to  stand  for 
$1,000."  The  question  that  lies  before  all 
others  is,  was  the  judgment  rendered  Septem- 
ber 16,  1891,  for  $2,000,  a  final  judgment, 
which  might  be  properly  enrolled,  and  which 
gave  priority  to  satisfaction  to  Richardson, 
the  plaintiff  in  that  suit,  over  Crane  Bros.  & 
Co.,  who  obtained  judgments  against  Ricks, 
before  a  Justice  of  the  peace  of  the  county, 
on  November  17,  1891,  and  had  the  same 
duly  enrolled  on  the  day  following,  to  wit, 
November  18,  1891?  The  correct  answer  to 
this  question  should  be  made  without  serious 
difficulty.  The  motion  to  set  aside  the  judg- 
ment for  $2,000  rendered  at  the  September 
term  was  continued  for  bearing  and  deter- 
mination, by  the  court  which  rendered  It,  to 
the  next  term  of  that  court,  whereby  that 
court  retained  plenary  control  over  the  Judg- 
ment. The  cause  itself  was  kept  in  court 
and  upon  the  docket,  and  the  power  to  vacate 
and  set  aside,  In  whole  .or  In  part,  the  Judg- 
ment which  was  sought  to  be  vacated  clearly 
remained  in  the  court  The  motion  thus  con- 
tinued prevented  the  judgment  becoming  a 
finality  in  the  litigation,  and  left  the  whole 
matter  largely  to  the  future  action  of  the 
court.  As  matter  of  agreed  fact,  the  court 
did  hear  the  motion,  and  did  take  action 
thereon,  overruling  the  motion  to  wholly  set 
aside  the  judgment,  but  materially  modifying 
it  by  reducing  It  to  $1,000.  Upon  this  action 
of  the  court  a  final  determination  was  had  of 
the  matter  In  controversy,  and  for  the  first 
time  there  was  a  judgment  from  which  an 
appeal  would  lie.  Until  the  motion  to  vacate 
the  Judgment  bad  been  heard  and  determined 
and  overruled,  followed  by  that  which,  in  ef- 
fect, was  a  Judgment  for  $1,000  only,  Incon- 
trovertibly  no  appeal  could  have  been  taken. 
From  every  final  judgment,  however,  an  ap- 
peal lies,  and,  applying  this  test,  the  Judg- 
ment for  $2,000  was  not  final.  It  was  not 
final,  moreover,  as  we  have  already  Intimated, 
because  the  court  rendering  it,  by  continuing 
the  motion  to  vacate  it  to  the  next  term,  re- 
tained control  of  the  cause  with  a  view  to 
further  action  In  it  on  the  merits,  and  actual- 
ly took  such  action  as  reduced  the  Judgment 


by  one-half,  notwithstanding  the  motion  was 
denied.  No  judgment  can,  In  any  proper 
sense,  be  denominated  final,  where  the  court 
retains  full  control  of  the  litigation,  and  where 
other  action  by  the  court  remains  to  be  taken 
to  put  an  end  to  the  controversy.  The  judg- 
ment of  September  16th  for  $2,000  was  not 
final,  and  was  not  en  reliable.  The  judgment 
of  the  court  in  February,  1892,  for  $1,000, 
was  the  final  Judgment  in  the  cause,  and  was 
enrollable.  It  follows  that  the  judgment  liens 
of  Crane  Bros.  &  Co.,  secured  on  November 
18, 1891,  are  superior  to  that  of  appellee.  See 
12  Am.  &  Eng.  Enc.  Law,  p.  63,  par.  8; 
Freem.  Judgm.  §|  16-34;  Kinney  v.  Railroad 
Co.,  73  Ala.  636;  Tinly  v.  Martin,  80  Ky. 
463;  Wlndett  v.  Hamilton,  52  IU.  180;  Rail- 
road Co.  v.  Doane,  105  Ind.  92,  4  N.  B.  419. 
Reversed  and  remanded. 


NEWMAN  et  al.  v.  BLACK  et  al. 
(Supreme  Court  of  Mississippi.   Nov.  18,  1895.) 

Assignment  fob  Benefit  or  Cbeditokb— Omis- 
sion op  Assets. 
A  merchant's  assignment  of  assets,  not 
worth  over  $2,500,  is  rendered  partial  by  the 
omission  therefrom  of  a  third  interest  in  108 
acres  of  land,  2  head  of  cattle,  $175,  and  cer- 
tain exempt  property. 

Appeal  from  chancery  court,  Hinds  county; 
H.  C.  Conn,  Chancellor. 

Suit  by  H.  &  C.  Newman  and  others 
against  J.  M.  Black  and  others  to  set  aside 
an  assignment  for  the  benefit  of  creditors. 
The  bill  was  dismissed,  and  complainants 
appeal.  Affirmed. 

Nugent  &  McWlllie  and  E.  E.  Baldwin,  for 
appellants.    Ben  H.  Wells,  for  appellees. 

HARPER,  Special  Judge.  This  Is  a  bill  In 
equity,  brought  by  H.  &  O.  Newman  et  al. 
against  J.  M.  Black  et  al.,  to  set  aside  an  as- 
signment made  by  said  Black  for  the  benefit 
of  his  creditors.  It  appears  that  on  De- 
cember 27,  1894,  J.  M.  Black  made  an  as- 
signment with  certain  preferences  for  the 
benefit  of  all  his  creditors.  The  assignee 
treated  this  assignment  as  a  partial  one,  and 
took  no  steps  to  comply  with  the  Code  provi- 
sions in  reference  to  general  assignments. 
The  essential  part  of  this  assignment  is  as 
follows:  "I,  J.  M.  Black,  a  merchant  doing 
business  In  the  town  of  Bolton,  Mississippi, 
hereby  convey  and  assign  to  W.  S.  Wells, 
assignee,  a  portion  of  my  assets,  described 
as  follows:  'My  entire  stock  of  goods,  wares, 
and  merchandise  now  in  the  store  occupied 
by  me  in  Bolton,  Mississippi,  known  as  the 
"Lacey  Store,"  together  with  all  the  fixtures 
and  all  other  articles  of  personal  property 
In  said  store,  and  connected  therewith.  Also 
my  books  of  account  notes  and  accounts, 
and  indebtedness  due  to  me  in  said  business, 
together  with  the  deeds  of  trust  and  other 
evidences  of  debt  due  in  my  said  business.'  " 
The  defendant  J.  M.  Black  was  Introduced 
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as  a  witness  for  complainants,  and  testified 
that,  In  addition  to  the  property  conveyed 
by  the  assignment,  he  owned  at  that  time  6 
head  of  cattle,  1  mule  and  wagon,  one-third 
interest  in  168  acres  of  Hinds  county  land, 
a  homestead  in  Bolton,  60  bushels  of  corn, 
household  goods  worth  about  $100,  a  small 
quantity  of  meat,  and  $175  In  money  in  his 
pocket.  There  was  evidence  which  tended 
to  show  that  there  was  some  defect  in  the 
trustee's  sale  at  which  J.  M.  Black  purchased 
his  interest  In  the  land,  but  there  was  no 
evidence  to  show  that  any  one  interested  had 
ever  complained  of  such  defect,  or  seriously 
disputed  Black's  title.  It  was  further  shown 
that  the  $175  which  Black  claimed  to  have 
had  in  his  pocket,  not  conveyed,  consisted  of 
$25  in  cash,  and  a  check  on  the  First  Na- 
tional Bank  of  Jackson  for  $150,  drawn  by 
the  Crook,  Gaddls  &  McLaurin  Company,  be- 
fore the  assignment,  to  the  order  of  J.  M. 
Black,  in  payment  of  money  which  the  lat- 
ter had  on  deposit  with  them.  There  was 
an  amended  bill,  which  charged  the  assignee 
with  fraud  in  dealing  with  the  trust  prop- 
erty after  it  came  into  his  hands,  and  some 
evidence  was  offered  in  support  of  it  The 
property  conveyed  by  the  assignment  does 
not  appear  to  have  been  worth  over  $2,500. 
On  the  final  hearing  the  chancellor  dis- 
missed the  bill,  and  complainants  appealed. 

We  agree  with  the  finding  of  the  chancellor 
that  the  evidence  fails  to  show  any  actual 
fraud  sufficient  to  affect  the  validity  of  this 
assignment  But  it  is  urged  that  the  as- 
signment, while  purporting  to  be  partial, 
is  in  fact  general,  In  that  it  conveys  sub- 
stantially all  of  the  assignor's  property  not 
exempt;  and  that,  being  a  general  assign- 
ment, It  ought  to  have  been  so  dealt  with 
by  the  assignee.  The  principles  of  law  gov- 
erning such  a  case  seem  to  be  well  settled, 
but  the  difficulty  lies  in  applying  them  to  the 
facts  of  a  given  case.  Any  assignment  that 
purports  to  convey  only  specific  property 
must  be  treated  as  a  partial  assignment  un- 
til the  contrary  be  shown.  But  if  it  be 
clearly  shown  that  in  fact  It  does  convey  all 
of  the  assignor's  property  liable  for  bis 
debts,  then  It  becomes  a  general  assignment, 
regardless  of  Its  terms,  and  must  be  so  dealt 
with.  Nor  will  the  omission  of  a  trifling 
amount  of  property  for  the  purpose  of  evad- 
ing this  result  avail.  No  decision  hereto- 
fore made  by  this  court  conflicts  with  this 
view.  It  Is  one  thing  to  decline  evidence  to 
show  that  an  assignor  has  retained  and  con- 
verted to  his  own  use  property  not  embraced 
in  the  terms  of  an  assignment,  and  quite 
another  thing  to  allow  evidence  to  show  that 
the  specific  property  conveyed  by  an  assign- 
ment does  in  fact  cover  all  of  the  assignor's 
property.  But  the  evidence  for  the  com- 
plainants themselves  in  this  case  shows  that 
a  substantial  part  of  the  assignor's  property 
was  omitted  from  the  assignment.  An  un- 
disputed claim,  so  far  as  this  record  shows, 
to  one-third  Interest  In  168  acres  of  Hinds 


county  land,  2  head  of  cattle,  $25  In  money, 
and  perhaps  a  check  for  $150,  is  too  much 
property,  in  view  of  the  small  amount  of  the 
assets  involved,  and  the  general  financial 
condition  of  our  people,  to  be  called  trifling. 
The  facts  show  that  the  assignment  was 
partial,  and  the  decree  of  the  chancellor  is 
affirmed. 


SUN  MUT.  INS.  00.  v.  SBARLES  et  aL 
(Supreme  Court  of  Mississippi.  Nov.  18,  1895.) 
Insurance — Contract — Stock  IN  Illegal  Best 

uses. 

Where  a  merchant  has  paid  the  proper 
privilege  tax,  bat  subsequently  the  stock  exceeds 
the  limit  covered  by  the  license,  his  business 
becomes  eo  iastanti  illegal,  and  a  contract  of 
insurance  thereafter  issued  on  the  stock  is  one 
made  in  reference  to  a  business  illegally  car- 
ried on  (Ann.  Code,  1892,  c.  108,  S  3401),  and 
therefore  invalid. 

Appeal  from  circuit  court,  Warren  county; 
J.  D.  Oilland,  Judge. 

"To  be  officially  reported.H 

Action  by  T.  M.  Searles  and  others  against 
the  Sun  Mutual  Insurance  Company.  Prom 
a  judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

Booth  &  Anderson,  for  appellant  Miller, 
Smith  &  Hirsh,  for  appellees. 

WHITFIELD,  J.    We  do  not  think  the 

warehouse  book  Is  shown  by  this  record  to 
be  a  part  of  the  set  of  books  required  by  the 
policy  to  be  kept  In  the  Iron  safe.  The  proofs 
of  loss  were  clearly  waived.  We  reaffirm  the 
principles  on  the  doctrine  of  waiver  an- 
nounced in  Insurance  Co,  v.  Bowdre,  67 
Miss.  620,  7  South.  696;  Insurance  Ass'n  v. 
Matthews,  63  Miss.  301,  4  South.  62;  Shetfy's 
Case,  71  Miss.  922,  16  South.  307;  Rlvara's 
Case,  62  Miss.  727;  and  Insurance  Co.  v. 
Gibson  (Miss.)  17  South.  13.  In  the  last- 
named  case  the  case  of  Cleaver  v.  Insurance 
Co.,  65  Mich.  530,  32  N.  W.  660,  is  traced  to 
Its  final  determination,  and  the  true  ground 
upon  which  it  rests  distinctly  pointed  out 
and  the  case  shown  to  be  in  perfect  accord 
with  Insurance  Co.  v.  Earle,  33  Mich.  143, 
from  which  the  rule  in  Matthews'  Case,  su- 
pra, is  taken.  The  C.  J.  Searles  Coinpanv 
took  out  on  June  1,  1893,  a  privilege  tax 
license  under  section  3390  of  the  Annotated 
Code  of  1892,  authorizing  it  to  carry  a  stock 
never  exceeding  $3,500.  On  the  14th  day  of 
November,  1893,  this  policy  was  taken  out. 
The  appellant,  by  its  seventh  and  eighth 
pleas,  defended  upon  the  alleged  ground  that 
the  C.  J.  Searles  Company  carried  a  largei 
stock  than  $3,500  during  the  year  covered  by 
the  license,  from  June  1,  1893,  to  June  1, 
1894,  and  in  the  period  from  June  1,  1893, 
till  the  date  when  the  contract  of  Insurance 
was  made,  November  14.  1893;  that  the 
business  was  hence  Illegal;  and  that  this 
contract  of  Insurance  was  "a  contract  made 
in  reference  to  the  business  thus  carried  on. 
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in  disregard  of  section  8890  of  chapter  108  of 
the  Annotated  Code  of  1892,"  and  was,  there- 
fore, void.  On  this  issue  the  court  gave  for 
the  plaintiffs  instruction  numbered  4,  in  these 
words:  "If  the  Jury  believe  from  the  evi- 
dence that  the  C.  J.  Searles  Company,  on  the 
1st  day  of  June,  1893,  was  doing  business 
with  a  stock  not  in  excess  of  thirty-five  hun- 
dred dollars  actual  cash  value,  then  they  will 
find  for  the  plaintiffs  upon  the  issues  raised 
by  the  seventh  and  eighth  pleas,  and  the 
plaintiffs'  replications  thereto."  If  this 
charge  stood  alone,  we  would  be  led  to  be- 
lieve that  the  learned  judge  below  had  mis- 
conceived the  holding  of  this  court  in  Sneed 
v.  Assurance  Co.,  17  South.  281.  But  the 
court  charged  the  jury  for  the  defendant  sev- 
eral times,  in  different  forms,  in  charges  num- 
bered 2,  4,  and  6,  that  (see  the  sixth):  "If 
they  believed  from  the  evidence  that  on  the 
1st  day  of  June,  1893,  or  at  any  time  there- 
after up  to  and  Including  the  14th  day  of 
November,  1893,  the  C.  J.  Searles  Co.'s  stock 
exceeded  $3,500,  they  would  find  for  the 
defendant."  These  instructions,  which  cor- 
rectly announce  the  law,  show  that  the  learn- 
ed judge  below  very  accurately  understood 
the  Sneed  Case.  There  are  only  two  views, 
then,  in  which  the  fourth  instruction  for  the 
plaintiffs  could  have  been  regarded  as  prop- 
er by  the  court  below.  The  first  is  that  "the 
seventh  and  eighth  pleas  and  the  replications 
thereto"  limited  the  defense  on  this  point  to 
the  allegation  that  the  plaintiffs  had  a  stock 
exceeding  $3,500  on  June  1,  1893,— on  that 
very  day,— and  did  not  present  the  issue 
whether,  though  the  stock  did  not  exceed  $3,- 
500  on  June  1,  1893,  it  might  not  have  ex- 
ceeded that  sum  in  value  between  June  1, 
1893,  and  November  14,  1893  But  this  view 
is  too  technical.  The  other  view  is  that, 
while  the  contract  of  insurance  would  be  void 
if  the  assured,  though  it  did  not  have  a  stock 
in  excess  of  $3,500  on  June  1,  1893,  yet  did 
have  a  stock  in  excess  of  that  sum  between 
June  1,  1893,  and  November  14,  1893,  yet 
there  was  no  testimony  at  all  to  go  to  the 
jury  on  that  issue.  And  this  view  Is  most 
earnestly  insisted  upon  by  counsel  for  appel- 
lees. But  in  this  view,  after  a  most  careful 
examination  of  the  record,  we  cannot  concur, 
and  the  charge  would  be,  in  that  view,  one 
upon  the  weight  of  evidence.  These  pleas 
are,  of  course,  affirmative  pleas,  and  the 
burden  of  proof  under  them  on  appellant 
But  it  is  undisputed  that  the  appellees  paid 
for  this  business  on  March  13,  1893,  $9,330.51; 
that  on  April  1,  1894,  the  inventory  then 
taken  showed  the  value  of  the  stock  to  be 
$8,282.12;  and  that  the  proofs  of  loss  showed 
the  value  of  the  stock  destroyed  by  the  fire 
on  June  15,  1894,  to  be  $8,956.77.  There  is 
testimony  (quite  obscure)  as  to  some  bagging, 
—whether  two  lots  or  one  is  not  clear,  ap- 
parently two  lots.  As  to  one  lot,  at  least  — 
the  $4,194.34  lot,— there  seems  to  have  been 
enough  to  leave  it  certainly  very  questionable 
on  this  record  whether  that  lot  of  bagging 
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was  not  to  be  taken  as  part  of  the  stock  of  the 
a  J.  Searles  Company.  With  this  testi- 
mony in  the  record,  we  think  the  Jury  should 
have  been  left  to  draw  their  own  conclusion 
as  to  whether  the  0.  J.  Searles  Company 
did  carry  a  stock  in  excess  of  $3,500  between 
June  1,  1893,  and  November  14,  1893,  when 
this  contract  of  insurance  was  made.  The 
fourth  Instruction  for  plaintiffs,  in  either  of 
the  two  views  indicated,  was,  therefore,  er- 
roneous. 

Counsel  for  appellees  misconceive  the 
Sneed  Case.  That  case  held  merely  that, 
where  a  merchant  has  paid  the  proper  priv- 
ilege tax,  and  his  stock  has  been  kept  with- 
in the  limit  covered  by  that  privilege  tax 
license,  up  to  the  time  he  makes  a  contract  of 
insurance,  his  business  was  a  legally  licensed 
business  for  the  whole  time  from  the  taking 
out  of  the  privilege  tax  license  up  to  and 
Including  the  time  of  the  making  of  the  con- 
tract of  insurance,  and  that  such  contract  of 
insurance  is  one,  therefore,  made  in  the 
course  of  a  legally  conducted  business,  and, 
being  so  valid,  is  not  made  Invalid  by  an 
increase  of  stock  over  the  legal  limit  subse- 
quently to  the  making  of  the  contract  of  in- 
surance. But,  where  a  merchant  has  paid 
the  proper  privilege  tax,  but  between  that 
date  and  the  date  of  the  making  the  contract 
of  insurance  his  stock  exceeds  the  limit  cov- 
ered by  the  license,  his  business  becomes,  eo 
instanti,  one  conducted  in  violation  of  chap- 
ter 108  of  Annotated  Code  of  1892,  is  ille- 
gal, not  protected  by  the  license,  and  the 
contract  of  insurance  is,  in  such  case,  a  con- 
tract "made  In  reference  to  the  business" 
thus  illegally  "carried  on,"  and  is  void.  To 
hold  otherwise  would  open  the  door  to  limit- 
less frauds.  In  all  other  respects  the  learn- 
ed Judge  below  charged  the  law  correctly. 
The  Instructions  refused  to  the  defendant 
were  properly  refused,  and  all  the  modifica- 
tions of  defendant's  instructions  wire  strictly 
accurate.  For  the  error  indicated  we  feel  con- 
strained to  reverse  the  judgment,  and  remand 
the  cause  for  a  new  trial.  So  ordered. 


BERTRAND  v.  STATE. 

(Supreme  Court  of  Mississippi.   Nov.  4,  1895.) 

Intoxicating  Liquors— Sale  bt  Dkdooist—  Crim- 
inal Probbcctiox. 
A  druggist  in  good  faith  selling  tincture 
of  ginger  as  a  medicine  cannot  be  convicted  of 
selling  intoxicating  liquors  because  the  buyer 
diluted  the  drug  with  water,  and  drank  it  as 
an  intoxicant 

Appeal  from  circuit  court,  Perry  county; 
A.  O.  Mayers,  Judge. 

"To  be  officially  reported." 

John  Bertrand  was  convicted  of  selling  In- 
toxicating liquors,  and  appeals.  Reversed. 

Thos.  Brady  and  R.  H.  Thompson,  for  ap- 
pellant. Frank  Johnston,  Atty.  Gen.,  for 
the  State. 
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WHITFIELD,  J.  The  teat  question  in 
this  case  was  whether  the  essence  or  tinc- 
ture of  ginger  in  this  case  was  a  medicine, 
sold  by  appellant  to  Davis  as  such  in  good 
faith,  and  not  as  a  beverage,  or  whether  it 
was  a  sham  preparation,  disguised  as  medi- 
cine, really  an  intoxicating  liquor,  sold  as  a 
beverage.  If  the  former,  appellant  should 
have  been  acquitted;  if  the  latter,  convicted. 
The  learned  court  below  excluded  the  testi- 
mony of  Dr.  Stevens  and  Dr.  Gillls.  the  ap- 
pellant's license  and  certificate  of  registra- 
tion as  a  druggist,  and  refused,  among  oth- 
ers, instructions  numbered  1  and  3,  to  the 
defendant,  and  charged  the  jury,  for  the 
state,  that  if  they  believed  from  the  evidence 
that  appellant  sold  essence  of  ginger,  and 
that  it,  when  diluted  with  water,  and  drank 
to  excess,  would  produce  intoxication,  they 
should  convict  appellant,  wholly  ignoring  ap- 
pellant's motive  in  the  sale,  and  whether, 
when  sold,  it  was  a  medicine,  known  and 
recognized  as  such,  and  Incapable  in  its  then 
state  of  being  used  as  a  beverage.  The 
learned  judge  excluded  all  proof  that  it  was 
a  standard  medicine,  prepared  according  to  a 
standard  formula  laid  down  in  the  United 
States  dispensatory,  and  used  by  physicians 
throughout  the  United  States  as  a  medicine 
In  their  practice.  Appellant  testified  that  he 
so  made  it,  and  never  sold  it  otherwise  than 
as  a  medicine.  The  state's  witnesses  testi- 
fied that  it  could  not  be  used,  as  bought,  as 
a  beverage,  but  that  by  diluting  it  sufficient- 
ly with  water  it  would,  if  enough  of  It  were 
drank,  produce  intoxication.  The  appellant 
was  a  duly-licensed  druggist.  The  appellant 
also  offered  to  prove  by  Dr.  Stevens,  a  prac- 
ticing physician,  that  there  were  a  great 
many  other  officinal  tinctures  used  by  prac- 
ticing physicians  in  the  United  States,  which, 
if  diluted  with  water,  and  drank  to  excess, 
would  produce  intoxication;  and  this  was 
excluded.*  The  court  refused  defendant's  in- 
struction No.  1,  propounding  the  proposition 
that,  "if  the  Jury  believed  from  the  evidence 
that  defendant  sold  tincture  of  Jamaica  gin- 
ger as  a  medicine,  in  good  faith,  and  believed 
further  from  the  evidence  that  the  same  was 
prepared  by  the  directions  of  the  United 
States  dispensatory,  and  that  the  same 
was  recognized  by  the  medical  profession 
of  the  United  States,"  they  should  acquit 
This  charge  substantially  was  approved  in 
King's  Case,  58  Miss.  740,  as  we  think,  cor- 
rectly. The  true  rule  Is  there  announced 
with  great  clearness,  the  court  saying: 
"One  authorized  to  sell  medicines  ought  not 
to  be  held  guilty  of  violating  the  laws 
against  retailing,  because  the  purchaser  of 
a  mixture  containing  alcohol  misuses  it,  and 
becomes  intoxicated;  but,  on  the  other 
hand,  these  laws  cannot  be  evaded  by  sell- 
ing as  a  beverage  intoxicating  liquors  con- 
taining drugs,  barks,  or  seeds  which  have 
medicinal  qualities.  If  the  other  Ingredi- 
ents are  medicinal,  and  the  alcohol  Is  used 
as  a  necessary  preservative  or  vehicle  for 


them,  if  from  all  the  facts  It  appears 
the  sale  is  of  the  other  ingredients  i 
medicine,  and  not  of  the  liquor  as  a  b< 
age,  the  seller  is  protected;  but  if  the  d 
or  roots  are  mere  pretenses  of  medic 
shadows  and  devices  under  which  an  il 
traffic  is  to  be  conducted,  they  will  be 
shadows  when  Interposed  for  prote 
against  criminal  prosecution."  The  i 
test,  in  equally  clear  cut  language,  is 
down  in  Ramsdell's  Case,  130  Mass.  68 
State  v.  Haymond,  43  Am.  Rep.,  at 
780;  and  in  a  multitude  of  other  c 
See  11  Am.  &  Eng.  Enc.  Law,  p.  573  et 
We  refer  especially  to  the  masterly  opl 
of  Mr.  Justice  Brewer,  now  of  the  Ui 
States  supreme  court,  in  Intoxicating 
uor  Cases,  25  Kan.  751.  From  King's  ( 
58  Miss.  737;  Ramsdell's  Case,  130  Masi 
{  and  authorities  supra,— it  is  obvious 
the  Issue  in  the  case— the  test  que 
above  set  forth— was  not  submitted  tc 
Jury. 

The  instructions  1  and  3  asked  by  th< 
peUant  should  have  been  given;  th< 
struction  for  the  state,  framed  to  pn 
this  Issue,  and  the  testimony  referre 
above  as  offered  by  the  appellant,  si 
have  been  received;  and  the  jury  thus 
der  proper  instructions  as  to  the  real  ! 
they  were  to  try,  left  to  respond  on  1 
charges  and  the  facts,  as  the  very  trul 
the  matter  might  appear.  Reversed  an 
manded. 


TAYLOR  v.  HART. 

(Supreme  Court  of  Mississippi.    Oct.  28,  1 

Action  for  Rent— Destruction  of  Build; 
Appropriation  of  Rent. 

1.  Under  Code,  5  2498,  providing  tt 
tenant  shall  not  be  bound  to  pay  rent  for  I 
ings  after  their  destruction  by  fire  without 
ligence  on  his  part,  the  lessee  of  a  plantati 
entitled  to  have  the  rent  apportioned  on  ti 
struction  of  the  ginhouse. 

2.  The  rent  should  be  abated  in  the  pi 
tion  that  the  value  of  the  use  of  the  gin) 
bears  to  the  value  of  the  use  of  the  i 
premises. 

Appeal  from  circuit  court,  Yazoo  coi 
J.  B.  Chrisman,  Judge. 

"To  be  officially  reported." 

Replevin  by  John  Hart  against  Mrs.  ( 
Taylor.  There  was  a  judgment  for  plal 
and  defendant  appeals.  Affirmed. 

Mrs.  C.  M.  Taylor  leased  her  plantati. 
Yazoo  county  to  John  Hart  for  the  perl 
three  years  beginning  on  the  1st  day  of 
uary,  1893,  and  ending  January  1,  1806 
$1,150  per  annum;  the  rent  payable  oi 
15th  day  of  November  each  year.  1 
was  a  ginhouse,  press,  and  machiner 
the  place  when  the  contract  was  made, 
the  lease  stipulated  that  it  was  to  b 
turned  at  the  end  of  the  lease  in  as 
condition  as  when  received,  and  that  if 
machinery,  etc.,  was  damaged  or  desti 
by  the  negligence  of  the  lessee,  said  1 
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was  to  be  liable  for  its  value.  The  lessee 
went  Into  possession,  and  in  February,  1893, 
the  ginhouse,  with  its  appurtenances,  was 
destroyed  by  fire,  without  fault  or  negli- 
gence on  the  part  of  the  lessee.  He  re- 
mained in  possession,  and  paid  the  rent  for 
the  year  1893.  There  was  a  balance  due  of 
1350  of  the  rent  for  1894  on  the  19th  day 
of  November,  1894;  and  Mrs.  Taylor  dis- 
trained therefor,  and  seteed  20  bales  of  cot- 
ton. Hart  replevied  the  cotton,  and  filed 
three  replications  to  appellant's  avowry,  be- 
sides the  general  issue.  Demurrers  were 
overruled  to  the  second  and  fourth  replica- 
tions, and  sustained  to  the  third.  The  sec- 
ond replication  was  as  follows,  in  substance: 
There  was  a  ginhouse  with  its  necessary  fix- 
tures, and  said  ginhouse  was  a  material  part 
of  said  lease,  and  the  rental  value  of  it  was 
$350;  that  in  February.  1893,  said  ginhouse, 
with  its  fixtures,  was  totally  destroyed  by 
fire,  through  no  negligence  or  fault  on  the 
part  of  plaintiff;  and  that  plaintiff  bad  not 
expressly  stipulated  to  be  bound,  or  in  any 
other  way  bound  himself  to  pay  rent  for 
said  glnhonse,  after  its  destruction  by  fire, 
through  no  fault  or  negligence  on  his  part 
The  demurrer  to  this  replication,  which  was 
overruled,  set  up  that  the  replication  failed 
to  show  that  plaintiff  was  entitled  to  any 
abatement  of  rent  on  account  of  the  destruc- 
tion of  the  ginhouse;  that  said  replica tiou 
and  lease  show  affirmatively  that  no  rent 
was  to  be  paid  for  and  upon  the  ginhouse, 
and  that  it  was  only  appurtenant  and  inci- 
dent to  the  land  which  was  the  subject-mat- 
ter of  the  lease.  The  fourth  replication  was 
in  substance  as  follows:  After  the  destruc- 
tion of  the  ginhouse  by  fire,  plaintiff  made 
a  contract  with  defendant,  whereby  defend- 
ant agreed,  in  consideration  of  plaintiff's  not 
giving  up  the  lease  on  account  of  the  de- 
struction of  the  ginhouse,  that  defendant 
would  furnish  means  to  replace  the  ginhouse 
if  plaintiff  would  do  the  work,  and  that,  re- 
lying upon  this  contract,  plaintiff  agreed  to 
take  no  steps  towards  canceling  the  lease; 
that  plaintiff  was  willing  and  ready  to  com- 
ply with  his  part  of  the  contract,  and  de- 
fendant had  failed  to  comply  with  her  part 
of  it,  whereby  plaintiff  was  damaged  in  the 
sum  of  $350,  which  he  was  entitled  to  re- 
coup or  offset  against  the  demand  of  plain- 
tiff. The  demurrer  to  this  replication  set 
up  that  the  contract  was  without  consid- 
eration and  void.  This  demurrer  was  over- 
ruled. The  overruling  these  demurrers,  and 
the  giving  the  first  instruction  for  plain- 
tiff, which  is  substantially  set  out  in  the 
opinion  of  the  court,  was  assigned  for  er- 
ror; also,  the  admission  of  some  testimony 
for  plaintiff  as  to  the  rental  value  of  the 
gin,  and  as  to  the  gin  being  a  part  of  the 
consideration  for  the  rent  agreed  to  be  paid. 
The  opinion  of  the  court  sufficiently  indi- 
cates the  line  of  defendant's  claims.  The 
principal  contention  of  defendant  was  that 
section  2498  of  the  Code  of  1892  applied  only 


to  property  !n  towns  or  cities,  and  not  to 
agricultural  premises,  wherein  the  land  was 
the  subject-matter  of  a  lease.  There  were 
a  verdict  and  a  Judgment  for  defendant  for 
$75  and  costs,  from  which  defendant  appeal- 
ed. 

Barnett  &  Thompson,  for  appellant  Hud- 
son &  Perrlu,  for  appellee. 

WHITFIELD,  J.  The  general  doctrine  of 
the  common  law  unquestionably  was  that  up- 
on a  covenant  in  a  lease  of  land  and  buildings 
for  a  term  of  years  to  pay  rent,  the  rent  could 
be  recovered  after  a  destruction  of  the  build- 
ings leased  by  accidental  fire.  The  express 
contract  and  promise  were  not  discharged  by 
an  act  for  which  the  lessor  was  not  respon- 
sible. But  If  "the  interest  of  the  lessee  In  a 
part  of  the  demised  premises  was  destroyed 
by  the  act  of  God  or  the  public  enemy,  so  as  to 
be  incapable  of  any  beneficial  enjoyment,"  the 
rent  was,  even  at  common  law,  apportioned. 
Such  is  the  accurate  statement  of  the  rule  at 
common  law  given  by  Justice  Brewer  in  Whlt- 
aker  v.  Hawley,  25  Kan.  471,  in  an  opinion  of 
great  learning  and  power,  exposing  the  absurdi- 
ties of  the  common-law  rule  on  this  general  sub- 
ject, as  especially  applied  to  the  conditions  of  so- 
ciety existing  with  us.  See,  also,  Fowler  v. 
Payne,  49  Miss.  32,  79;  Jemison  v.  McDaniel, 
25  Miss.  83;  TayL  Landl.  &  Ten.  §  375.  A  uni- 
versal exception  to  this  rule  In  this  country  was 
established  where  the  lease  was  of  a  particular 
room  or  apartment  In  a  building,  or  a  building 
merely  without  any  land,  In  which  case  the  to- 
tal destruction  of  the  room  or  building  or  apart- 
ment terminated  the  lease,  and  released  the  ten- 
ant from  the  payment  of  subsequently  accru- 
ing rent.  See  the  learned  and  exhaustive  note 
to  Porter  v.  Tull  (Wash.)  22  Lawy.  Rep.  Ann. 
613  (33  Pac.  965);  note  to  McMillan  v.  Solo- 
mon, 94  Am.  Dec.  662;  12  Am.  &  Eng.  Enc. 
Jaw,  p.  742,  and  authorities  cited  therein; 
Lanpher  v.  Glenn  (Minn.)  33  N.  W.  10.  Per- 
haps the  Inflexible  rigor  of  the  general  com- 
mon-law rule  is  nowhere  more  strongly  put 
than  by  BrickeU,  C.  J.,  in  Warren  v.  Wagner, 
75  Ala.  202,  where,  the  lease  being  of  lands 
and  tenements,  accompanied  with  the  right  of 
quarrying  stone  upon  the  lands  during  the 
term,  and  the  injury  complained  of  being  the 
destruction  of  the  limekiln,  which  it  was  con- 
ceded constituted  the  principal  consideration 
for  the  lease,  it  was  held,  at  the  common  law, 
the  lessee  was  bound  for  the  whole  rent. 
This  rule  has  often  been  assailed  as  utterly 
repugnant  to  Justice  and  reason,  never  more 
forcibly  than  by  Justice  Brewer  in  the  case  of 
Whhaker  v.  Hawley,  supra,  and  Chancellor 
Walworth  In  Gates  v.  Green,  4  Paige,  354; 
and  so  harsh  was  the  operation  of  the  rule 
that  In  many  states  (all  whose  statutes  are 
cited  In  the  note  to  Porter  v.  Tull  [Wash.]  22 
Lawy.  Rep.  Ann.  616  [33  Pac.  985])  statutes 
have  been  passed  for  the  purpose  of  modify- 
ing or  abrogating  it.  Many  of  these  statutes, 
such  as  those  of  New  York,  Ohio,  Connecticut 
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New  Jersey,  and  Minnesota,  expressly  refer  to 
"lessees  or  occupants  of  any  building  *  *  • 
which  shall  be  so  destroyed  or  injured,"  etc, 
providing  that  in  such  case  the  lessee  may  sur- 
render possession,  etc.,  of  the  leasehold  prem- 
ises. It  is  clear  that  all  such  statutes  relate 
to  buildings,  and  not  to  lands;  and  all  the  de- 
cisions to  which  we  are  referred  on  the  propo- 
sition that  the  appellee  should  have  surren- 
dered possession  of  the  premises  if  he  wished 
to  avoid  the  payment  of  rent  accruing  subse- 
quently to  the  Are  are  constructions  of  such 
statutes,  and  are  In  cases  where  buildings  in 
cities  were  destroyed.  Such  are  Roach  v.  Pe- 
terson (Minn.)  50  N.  W.  80,  81,  the  buildings 
being  in  Minneapolis;  Lanpher  v.  Glenn 
(Minn.)  83  N.  W.  10,  11,  the  buildings  being 
In  St.  Paul;  Gay  v.  Davey,  47  Ohio  St.  896, 
25  N.  E.  425,  the  buildings  being  in  Cincinnati; 
Johnson  v.  Oppenheim,  55  N.  Y.  280,  the  build- 
ings being  in  New  York;  and  Miller  v.  Ben- 
ton (Conn.)  13  AtL  678,  the  buildings  being  in 
New  Haven,  in  which  last  case  the  court  re- 
mark upon  the  use  of  the  word  "tenement"  as 
a  word  applicable  In  New  Jersey,  "in  popular 
and  legal  meaning,  to  parts  of  a  building 
leased  without  the  land  upon  which  the  build- 
ings stand,"  as  well  as  to  land  (page  680). 

Our  statute,  section  2498,  Code  1892,  i  upon 
the  construction  of  which  this  ease  depends, 
has  no  such  limiting  words.  Its  benefits  are 
for  "a  [that  Is,  any]  tenant"  It  contains  no 
provision  for  the  surrender  by  the  tenant  of  the 
leased  property.  Where  the  subject-matter  of 
the  lease  is  a  building  merely,  the  tenant  may 
Justly  be  required,  in  the  states  whose  deci- 
sions are  cited  supra,  to  "quit  and  surrender 
possession"  of  the  demised  premises,  If  he 
would  escape  the  payment  of  subsequently  ac- 
cruing rent  But  there  can  be  no  reason,  in 
the  case  of  a  farmer  whose  cotton  crop,  in 
this  state  it  may  be,  is  opening  in  the  field, 
in  requiring  him,  after  the  expenditure  of 
large  sums  on  an  annual  crop,  to  surrender 
possession  of  the  premises,  and  abandon  his 
crop,  in  order  to  claim  an  apportionment  of  the 
rent  where  a  glnhouse  and  machinery  consti- 
tuting an  essential  part  of  the  subject-matter 
of  the  lease  have  been  destroyed  by  fire,  if, 
under  our  statute,  he  is  otherwise  entitled  to 
apportionment  Our  condition,  as  an  agricul- 
tural community,  Is  wholly  different  from  that 
of  the  people  of  the  manufacturing  states; 
and  this  difference  In  condition  was  doubtless 
in  the  mind  of  the  compiler  of  the  Code  of 
1880,  in  which  this  statute  first  appears,  and 
may  well  have  occasioned  the  difference  In 
the  phraseology,— a  difference  aptly  suiting  the 
law  to  the  actual  conditions  of  our  people,  by 
far  the  larger  part  of  whom  are  agriculturists. 
The  farm  in  this  case  was  a  large  and  valuable 
one,  160  bales  of  cotton  being  grown  thereon 
In  the  year  1894.  Certainly,  no  building  could 


»  Code,  S  2498,  proTides  as  follows:  "A  tenant 
•hall  not  be  bound  to  pay  rent  for  buildings  aft- 
er their  destruction  by  fire  or  otherwise,  with- 
out negligence  or  fault  on  his  part,  unless  he 
have  expressly  stipulated  to  be  so  bound." 


have  been  more  essential  to  the  value  of  the 
use  of  this  leased  plantation  than  the  steam 
gin  of  the  kind  and  value  shown  in  the  testi- 
mony. The  appellee  testifies  that  he  would 
not  have  rented  the  place  without  the  ginhouse 
and  machinery. "  The  reasonable  proportion  of 
the  whole  rental  of  $1,150,  which  the  ginhouse 
and  machinery  constituted,  Is  shown  to  have 
been  $350  by  two  witnesses,  and  the  jury  al- 
lowed only  $275.  The  clear  tendency  of  all 
the  modern  decisions,  in  our  states,  has  been  to 
so  modify  the  rule  of  the  common  law  as  to 
work  oat  a  result  Just  and  equitable  in  the 
situation.  At  common  law,  "In  the  hiring  of 
chattels,  though  the  terms  be  as  absolute  and 
positive  as  those  of  a  real-estate  lease,  their 
absolute  destruction  without  the  fault  of  the 
hirer  terminated  the  contract";  and  it  la  well 
said  by  Mr.  Justice  Brown  in  the  case  cited 
that  "the  clear  tendency  of  the  rulings  has 
been  to  do  away  with  the  common-law  techni- 
calities concerning  real  estate,  and  to  bring  the 
rules  of  the  common  law  more  in  harmony 
with  those  respecting  personal  property";  and 
that  "the  distinctions  growing  out  of  the  feu- 
dal system  are  disappearing,  and  this  distinc- 
tion between  the  lease  of  real  property  and  the 
hiring  of  chattels  is  one  which  sooner  or  later 
will  cease  to  exist."  In  the  same  spirit  is 
Coogan  v.  Parker,  16  Am.  Rep.,  at  pages  679, 
680. 

We  must  give  this  statute  a  construction 
suited  to  the  needs  of  our  people;  and  in  giv- 
ing it  the  construction  which  we  do,  holding 
that  it  applies  to  buildings  rural  as  well  as 
urban,  and  that,  in  case  of  the  destruction 
of  either  kind  by  fire  without  the  fault  of 
the  tenant  there  should  be  an  abatement  of 
so  much  of  the  rent  as  was  paid  "for  the 
building,"  we  think  we  do  this.  It  is,  we 
think,  somewhat  significant  too,  that  sec- 
tions 2497  and  2498  of  the  Annotated  Code 
are  placed  now  in  the  law  relating  to  land- 
lord and  tenant  and  Immediately  succeed- 
ing sections  furnishing  remedies  for  enfor- 
cing agricultural  liens.  In  the  Code  of  1880 
they  stood  in  a  connection  perfectly  consist- 
ent with  the  view  here  announced  of  the 
statute,  though  not  so  markedly  so  as  they 
do  In  then*  present  connection.  We  have 
given  the  subject  a  most  thorough  examina- 
tion, due  to  Its  importance,  and  are  satisfied 
that  the  construction  of  section  2498  herein 
announced  is  the  one  most  in  harmony  with 
the  language  of  the  statute  looking  to  the 
old  law,  the  evil,  and  the  remedy,  with  Jus- 
tice, and  with  the  peculiar  condition  and 
needs  of  our  agricultural  population.  We  re- 
fer to  the  following  authorities  as  bearing 
out  the  reason  and  spirit  of  our  views,  in  ad- 
dition to  those  already  cited:  "Rent  is  com- 
pensation for  the  use,  and  implies  the  con- 
tinued existence  of  the  property  to  be  used," 
says  Justice  Brewer  in  the  case  referred  to, 
at  page  482,  25  Kan.  To  the  same  effect  In 
stronger  language,  Is  Porter  v.Tull  (Wash.)  22 
Lawy.  Rep.  Ann.  617(33  Pac.  965).  See  Graves 
v.  Berdan,  26  N.  Y.  498;  Gates  v.  Green,  4 


Digitized  by  Google 


MIS.) 


ROSENBAUM  v.  MERIDIAN  NAT.  BANK. 


549 


Paige,  856;  Coogan  v.  Parker,  2  S.0. 266;  Penn 
v.  Kearny,  21  La.  Ann.  21;  Levey  v.  Dyess,  51 
Miss.  510,— as  to  the  tendency  of  onr  decisions; 
Wilbrd  y.  Tillman,  19  Wend.  358,  a  striking 
case,  where,  even  in  New  York,  prior  to  the 
act  of  1860,  In  a  case  where  the  lease  was  of 
three  rooms  and  a  strip  of  land  200  feet  in 
length,  and  the  buildings  were  wholly  de- 
stroyed, it  was  held  that  the  Interest  in  the 
land  remained,  and  was  capable  of  beneficial 
enjoyment,  but  that  the  tenant  was  entitled 
to  a  pro  rata  abatement  of  the  rent,  and 
could  only  be  held  for  an  amount  which 
would  bear  to  the  entire  rent  a  proportion 
which  the  value  of  the  use  of  the  reversion- 
ary premises  bore  to  the  whole  at  the  date 
of  the  annual  rent  See,  also,  Vlterby  t. 
Frledlander,  120  U.  S.  707,  7  Sup.  Ct  902; 
Coogan  v.  Parker,  2  S.  C.  255;  Gates  v. 
Green,  4  Paige,  855;  Penn  v.  Kearny,  21 
La,  Ann.  21.  And,  specially,  see  the  masterly 
opinion  in  Coogan  v.  Parker,  2  S.  C.  255,  a 
case  noticing,  as  does  Mr.  Justice  Brewer  In 
the  case  cited  supra,  the  distinction  made 
at  common  law  between  destruction  of  the 
leased  premises  by  the  act  of  God  or  the 
public  enemy,  and  by  accident,  as  to  the 
reasonableness  of  which  distinction  we  ex- 
press no  opinion.  See  Coogan  v.  Parker,  16 
Am.  Rep.  666,  667.  The  distinction  seems 
to  have  obtained  at  common  law,  whether 
the  accidental  fire  was  due  to  negligence  of 
the  lessee  or  not.  The  distinction  seems  to 
be  approved  in  Coogan  v.  Parker,  but  re- 
pudiated in  Wbitaker  v.  Haw  ley,  supra.  Our 
statute  states  the  matter  for  us.  In  this 
case,  Coogan  v.  Parker,  the  court  say  on  the 
general  subject,  in  the  absence  of  any  stat- 
ute at  all:  "Rent  is  defined  to  be  a  certain 
yearly  profit;  *  •  *  In  retribution  for  the 
use.  The  existence  of  rent,  therefore,  pre- 
supposes land,  and  a  possible  usufruct,  for 
there  can  be  no  just  demand  for  retribution 
or  compensation  for  that  which  does  not  ex- 
ist. An  agreement  to  pay  rent,  whether  a 
simple  contract  or  a  covenant  in  form,  is 
controlled  by  the  nature  of  rent  If  the  con- 
ditions under  which  rent  accrues  do  not  ex- 
ist, there  is  nothing  for  either  an  agreement 
or  a  covenant  to  pay  rent  to  rest  upon.  *  •  • 
Where  parties  contract  together  in  terms 
that  import  the  relations  expressed  by  the 
foregoing  definitions,  it  Is  obvious  that  their 
contract  ought  to  'receive  such  a  construction 
as  to  preserve  the  rights  and  equities  lying 
at  the  foundation  of  such  definitions.  The 
equity  of  a  contract  is  its  life,  springing  out 
of  the  idea  of  a  reciprocity  of  benefits  and 
obligations.  •  •  •  A  contract  is  the  law 
of  the  parties.  Its  equity  is  the  reason  of 
that  law.  And  it  is  not  a  mere  figure  of 
speech  to  say  that,  when  the  reason  ceases, 
the  law  ceases  also."  This  equity— the  rea- 
sons of  the  law  as  related  to  this  subject- 
matter— is  for  as  happily  crystalized  in  sec- 
tion 2498  of  the  Annotated  Code  of  1892. 

We  do  not  think  the  first  instruction  sub- 
ject to  the  criticism  made  of  it.    The  prin- 


ciple announced,  not  as  clearly  as  It  might 
have  been,  but  substantially,  Is  that,  If  the 
glnhouse  constituted  a  material  part  of  the 
consideration  of  the  lease,  on  Its  destruction 
by  fire  without  the  lessee's  fault  or  negli- 
gence the  rent  should  be  abated  in  the  propor- 
tion that  the  value  of  the  use  of  the  glnhouse 
and  machinery  bore  to  the  value  of  the  use 
of  the  whole  premises.  It  was  not  Intended 
to  authorise  "damages,"  and,  fairly  con- 
strued, does  not  do  so.  The  instruction  Is  in- 
artificially  drawn,  but  we  do  not  think  It 
could  have  misled  the  jury.  We  find  no  er- 
ror. Affirmed. 


ROSENBAUM  et  al.  r.  MERIDIAN  NAT. 
BANK. 

(Supreme  Court  of  Mississippi.    Oct.  28,  1895.) 
Application  or  Patmbxt  —  Absence  of  Aokbk- 
m bnt — Erroneous  Isstrcction. 

1.  Where  a  bank  holding  secured  and  un- 
secured notes,  after  the  destruction  by  fire  of 
the  maker's  stock,  garnished  the  insurance  com- 
panies, and  afterwards  accepted  a  proposition 
of  the  maker  to  dismiss  the  garnishment  pro- 
ceedings, release  part  of  the  insurance,  and 
take  an  assignment  of  the  balance,  it  has  no 
right  to  apply  the  amount  assigned  on  the  un- 
secured debt,  it  being  sufficiently  protected  as 
to  the  secured  notes,  where  the  maker,  before 
the  assignment  was  realized  upon,  directed  ap- 
plication of  the  proceeds  to  the  secured  debt. 

2.  An  instruction  that  if  tbe  maker  induced 
the  bank  to  understand  that  the  amount  assign- 
ed was  to  be  applied  to  the  unsecured  debt,  and 
the  bank  dismissed  the  garnishment  by  reason 
of  said  inducement,  the  maker  could  not  after- 
wards direct  the  application  of  the  funds  to  the 
unsecured  notes,  was  erroneous,  where  there 
was  no  evidence  as  a  basis  therefor. 

Appeal  from  circuit  court,  Lauderdale  coun- 
ty;  S.  H.  Terral,  Judge. 

Action  by  Meridian  National  Bank  against 
D.  Rosenbaum  and  others  on  a  note.  Plain- 
tiff had  judgment,  and  defendants  appeal. 
Reversed. 

The  Meridian  National  Bank  brought  this 
suit  against  appellants  and  R.  Kahn  on  a 
promissory  note  of  R.  Kahn  and  appellants, 
as  comakers.  Defendants  interposed  the  de- 
fenses of  the  general  issue  and  payment. 
The  only  question  In  the  case  Is  as  to  ap- 
propriation of  payments.  The  evidence 
showed  that  R.  Kahn  was  a  married  woman, 
the  wife  of  M.  Kahn,  and  she  was  doing  a 
mercantile  business  in  Meridian,  which  was 
managed  by  M.  Kahn.  She  became  Indebt- 
ed to  appellee  in  divers  amounts,  evidenced 
by  the  $1,500  note  here  sued  on,  secured  by 
D.  Rosenbaum  &  Sons,  and  other  small 
notes,  aggregating  $753.84,  which  were  not 
secured  in  any  way.  February  23,  1894,  the 
storehouse  of  R.  Kahn  was  destroyed  by  fire. 
It  was  insured  in  two  local  agencies,— one 
the  Lloyd  agency,  and  the  other  the  Keeling 
agency.  On  the  next  morning  after  the  fire, 
J.  H.  Wright,  of  the  Meridian  National  Bank, 
went  to  M.  Kahn,  and  asked  him  to  assign 
to  the  bank  a  sufficiency  of  the  insurance 
policies  to  protect  It   Kahn  did  not  do  so. 

Digitized  by  Google 


550 


SOUTHERN  REPORTER,  Vol.  18. 


(Miss. 


when  the  Meridian  National  Bank  sued  ont 
an  attachment,  garnishing  thereunder  the  in- 
surance companies.  Kahn  then  applied  to 
Wright  to  take  a  transfer  of  Insurance  in 
the  Lloyd  agency,  and  dismiss  as  to  the  In- 
surance in  the  Keeling  agency.  Mr.  Wright 
testified  he  thought  this  arrangement  would 
make  the  bank  safe,  for  the  reason  that  the 
insurance  In  that  agency  would  pay  the 
unsecured  notes,  and  Rosenbaum  ft  Sons 
would  protect  the  note  sued  on;  and  he  as- 
sented to  the  proposition,  taking  an  assign- 
ment of  the  policies  in  the  Lloyd  agency,  and 
dismissing  the  levy  as  to  the  other  policies. 
Wright  Bald  that  M.  Rosenbaum,  of  the  firm 
of  D.  Rosenbaum  &  Sons,  made  an  effort 
to  induce  Kahn  to  consent  to  an  application 
of  the  proceeds  of  the  insurance  assigned  to 
the  $1,500  note,  but  he  declined,  and  that 
there  was  no  proposition  of  the  sort  from 
Kahn  until  after  the  assignment,  and  after 
the  levy  was  dismissed  as  to  the  Insurance 
in  the  Keeling  agency,  but  afterwards  a  de- 
mand was  made  both  by  Kahn  and  Rosen- 
baum, at  different  times,  to  apply  the  Insur- 
ance money  to  the  payment  of  that  note,  and 
finally  by  them  and  their  attorney,  when  the 
money  was  collected,  hi  August,  1804.  The 
bank  did  not  so  apply  this  money,  but  ap- 
plied It  to  the  payment  of  the  unsecured 
notes,  and  credited  the  note  sued  on  with  the 
balance.  The  evidence  shows  that  R.  Kahn 
is  insolvent,  and  that  Rosenbaum  &  Sons 
are  solvent  The  court  gave  the  following 
Instructions  for  plaintiff:  "(2)  If,  In  Febru- 
ary last,  Kahn  being  insolvent,  her  stock  of 
goods  having  been  destroyed  by  fire,  the 
Meridian  National  Bank,  to  whom  sue  owed 
a  $1,500  note,  with  D.  Rosenbaum  ft  Sons' 
security,  and  also  certain  other  notes,  unse- 
cured, ran  an  attachment  upon  the  insurance 
owing  to  her  on  her  stock  of  goods  so  de- 
stroyed, which  was  sufficient  to  cover  both 
the  secured  and  unsecured  Indebtedness,  and 
that  Kahn  proposed  to  the  bank  to  release 
a  part  of  the  insurance,  and  to  take  an  as- 
signment of  the  balance,  to  be  collected  by 
it  and  applied  to  her  indebtedness,  and  that 
the  bank,  recognizing  that  the  amount  pro- 
posed to  be  assigned  would  be  sufllcleut  to 
pay  the  unsecured  debt,  and  that  the  name 
of  D.  Rosenbaum  &  Sons  furnished  sufficient 
security  for  the  $1,500  note,  and  that  the 
bank,  In  view  of  said  fact,  acceded  to  the 
request,  then  the  Jury  are  told  that,  after 
such  proposition  was  agreed  to  and  acted 
upon  by  the  bank,  Kahn  could  not  thereafter 
refuse  to  comply  with  such  agreement.  (3) 
If  the  jury  believe  from  the  evidence  that 
Kahn  induced  the  bank  to  understand  that 
the  proceeds  of  the  Insurance  policies  trans- 
ferred to  It  by  him  were  to  be  applied  to  the 
indebtedness  of  Kahn  alone,  and  not  on  the 
indebtedness  secured  by  the  sureties  of  D. 
Rosenbaum  &  Sons,  and  that  the  bank  dis- 
missed the  attachment  suit  by  reason  of 
said  inducement  of  Kahn,  then  Kahn  could 
not,  after  the  dismissal  of  said  attachment 


suit,  direct  the  application  of  the  funds  of 
the  Insurance  policies  to  the  payment  of  the 
indebtedness  signed  and  secured  by  D.  Ro- 
senbaum ft  Sons."  The  contention  of  ap- 
pellee Is  that  appellants  were  estopped 
from  setting  up  their  right  to  make  the  ap- 
propriation of  the  payment  of  the  Insurance 
money.  From  a  verdict  and  judgment  for 
the  plaintiff  for  the  balance  claimed  to  be 
due  on  the  note,  defendants  D.  Rosenbaum 
ft  Sons  appealed. 

Cochran  &  Bozeman,  for  appellants.  Walk- 
er ft  Hall,  for  appellee. 

COOPER,  C.  J.  We  have  searched  In  vain 
for  evidence  In  this  record  on  which  the 
third  Instruction  given  for  the  plaintiff  can 
rest.  Wright,  the  vice  president  of  the  bank 
with  whom  the  negotiations  were  had,  dis- 
tinctly states  that  there  was  no  understand- 
ing, prior  to  the  release  of  the  attachment  he 
had  sued  out  against  Kahn,  as  to  how  the 
proceeds  of  the  policy  assigned  to  the  bank 
by  Kahn  should  be  applied;  and  there  is 
nothing  in  the  evidence  pointed  out  by  coun- 
sel for  the  bank,  or  which  our  own  examina- 
tion has  disclosed,  tending  to  show  either 
that  Kahn  Induced  the  officers  to  believe,  or 
that  they  did  believe  or  were  justified  in 
believing,  that  the  proceeds  of  the  policy 
were  to  be  applied  to  the  unsecured  debts  of 
Kahn. 

The  second  Instruction  Is  erroneous  be- 
cause It  makes  the  secret  purpose  and  under- 
standing of  the  officers  of  the  bank,  which 
were  not  induced  by  or  known  to  Kahn,  a 
controlling  factor  in  the  controversy.  Under 
this  instruction,  the  right  of  the  defendants 
would  be  measured  by  the  thought  of  an- 
other; and,  as  was  quaintly  said  by  Brian, 
O.  J.,  several  hundred  years  ago,  "It  is  trite 
law  that  the  thought  of  man  Is  not  triable, 
for  even  the  Devil  does  not  know  what  the 
thought  of  man  is."  Pol.  Cont  p.  2,  note  a. 
It  Is  a  conceded  fact  that,  before  the  policy 
was  realized  on,  Kahn  Instructed  the  bank  to 
apply  its  proceeds,  when  collected,  to  the 
credit  of  the  note  sued  on,  and  we  find  noth- 
ing in  the  record  which  excluded  him  from 
the  right  of  having  the  payment  applied  ac- 
cording to  his  wishes.  If  it  be  accepted  as 
true— as  to  which  the  evidence  is  not  at  all 
clear— that  the  bank  had  attached  Kahn,  and 
had  caused  garnishments  to  be  served  against 
Insurance  companies  indebted  to  the  defend- 
ant in  sums  aggregating  the  amount  due  the 
bank,  and  dismissed  the  garnishments,  as  to 
some  of  these  companies,  In  consideration  of 
the  assignment  of  some  of  the  policies  In 
other  companies,  it  would  not  follow,  neces- 
sarily nor  probably,  that  the  agreement  was 
made  because  the  bank  had  the  security  of 
Rosenbaum  ft  Sons  for  a  part  of  the  debt  due 
by  Kahn.  It  may  be  that  the  agreement 
was  entered  Into  because  the  bank  knew  It 
could  not,  or  doubted  its  ability  to,  maintain 
Its  action. 
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On  the  facts  as  disclosed  by  the  present 
record,  the  defendants  were  entitled  to  a  per- 
emptory Instruction.  Reversed  and  remand- 
ed. 


GARDNER  t.  HEAD. 
(Supreme  Court  of  Alabama.    Not.  14,  1805.) 

Rjentihq  os  Shakes  — Libs  tor  Advances— 
Priorities. 
Code,  |  8075,  provides  that  persons  farm- 
ing on  shares  in  such  manner  as  to  make  them 
tenants  in  common  of  the  crop  shall  each  have 
a  lien  on  the  interest  of  the  other  in  the  crop 
for  any  balance  due  for  supplies  or  money  fur- 
nished for  the  crop  in  case  of  the  failure  of  ei- 
ther to  contribute.  Held  that,  where  plaintiff  and 
defendant  raised  a  crop  under  a  contract  where- 
by plaintiff  was  to  furnish  the  land  and  teams, 
and  defendant  was  to  furnish  the  labor,  and  de- 
fendant employed  a  laborer,  and,  as  wages,  fur- 
nished him  part  of  the  land  and  teams  to  make 
a  crop  on  shares,  plaintiffs  lien  on  the  laborer's 
share  for  advance  to  defendant  Is  superior  to 
that  of  a  mortgage  on  such  share  made  by  the 
laborer,  all  parties  having  notice  of  the  original 
contract 

Appeal  from  circuit  court,  Pike  county; 
John  R.  Tyson,  Judge. 

Action  of  trover  by  John  D.  Gardner  against 
T.  I*  Head.  Judgment  was  rendered  for  de- 
fendant, and  plaintiff  appeals.  Reversed. 

The  plaintiff  claimed  the  property  alleged  to 
have  been  converted  by  the  defendant  under  a 
contract  made  between  him  and  one  Living- 
ston, the  substance  of  which  Is  stated  in  the 
opinion;  and  it  was  shown  that  at  the  end  of 
the  year,  after  deducting  the  portion  of  the 
crop  raised  by  Livingston  Individually,  and 
Livingston's  share  of  bis  employe's  crops,  there 
was  still  a  balance  due  plaintiff  from  Living- 
ston for  advances  made  to  the  latter  in  order 
to  make  a  crop.  The  defendant  claimed  the 
right  to  the  property  taken  by  him,  by  virtue 
of  a  mortgage  executed  to  him  by  the  em- 
ployes of  Livingston,  which  mortgage  was 
made  to  secure  the  payment  by  said  employes 
of  advances  made  to  them  by  the  defendant; 
and  It  was  shown  tliat  the  property  taken  by 
the  defendant  was  that  portion  of  the  crop 
raised  by  the  said  laborers  employed  by  Liv- 
ingston, which  was  their  share;  and  that  this 
was  not  enough  to  pay  their  debt  to  the  de- 
fendant The  other  facts  of  the  case  are  suffi- 
ciently stated  In  the  opinion.  Upon  the  hear- 
ing of  all  the  evidence,  the  court,  at  the  re- 
quest of  the  defendant,  gave  the  general  af- 
linnative  charge  in  his  behalf.  To  the  giving 
of  this  charge,  the  plaintiff  duly  excepted. 
There  were  verdict  and  judgment  for  the  de- 
fendant Plaintiff  appeals,  and  assigns  as  er- 
ror the  giving  of  the  general  affirmative  charge, 
at  the  request  of  the  defendant,  and  the  Judg- 
ment rendered. 

Parks  &  Harmon  and  J.  D.  Gardner,  for  ap- 
pellant Hubbard,  Wilkerson  &  Hubbard,  for 
appellee. 

COLEMAN,  J.  The  plaintiff,  Gardner,  and 
one  Livingston  entered  into  a  contract  to  make 


a  crop  of  cotton  and  corn,  by  which  Gardner 
was  to  furnish  the  land  and  five  mules  to 
make  the  crop,  and  to  feed  the  mules,  and  Liv- 
ingston agreed  to  furnish  the  labor;  the  crops 
to  be  divided  equally  between  them.  The  con- 
tract Is  within  the  provision  of  section  3065  of 
the  Code  of  1886,  and  the  parties  became  ten- 
ants In  common  of  the  crop.  This  question 
was  directly  adjudicated  in  Adams  v.  State, 
87  Ala.  80,  6  South.  270,  if  an  adjudication 
was  necessary  to  establish  so  clear  a  proposi- 
tion. 2  Brick.  Dig.  p.  120.  Section  3075  of 
the  Code  reads  as  follows:  "Persons  farming 
on  shares,  or  raising  crops  by  Joint  contribu- 
tions, In  such  manner  as  to  make  them  ten- 
ants In  common  In  such  crops,  or  their  as- 
signees, shall  each  have  a  lien  upon  the  inter- 
est of  the  other  in  such  crops  for  any  balance 
due  for  provisions,  supplies,  teams,  materials, 
labor,  services  and  money,  or  either,  furnished 
to  old  in  cultivating  and  gathering  such  crops, 
under  contract  or  furnished  when  the  Interest 
cf  such  crops  require  It,  In  case  of  a  failure  of 
either  to  contribute  the  amount  and  means  as 
agreed  upon  by  the  parties."  Gardner  made 
advances  to  Livingston  as  provided  for  in  this 
section,  and  fed  the  five  mules.  Livingston 
employed  labor,  and  agreed  with  the  laborers 
to  furnish  them  land  and  two  mules  to  make  a 
crop  on  equal  shares.  The  land  and  mules 
furnished  by  htm  to  the  laborers  were  the 
same  as  those  furnished  by  Gardner,  and  the 
mules  were  fed  by  Gardner,  as  agreed  In  his 
contract  with  Livingston.  These  laborers  em- 
ployed by  Livingston  executed  a  mortgage  on 
their  share  of  the  crop  to  the  defendant  All 
the  parties  knew  of  the  terms  of  the  contract 
between  Gardner  and  Livingston,  and  that  the 
former  was  making  advances  to  Livingston. 
By  the  terms  of  the  contract  between  Liv- 
ingston and  his  laborers  or  employes,  the  re- 
lation of  tenants  in  common  was  created  be- 
tween them  as  to  the  crops.  The  only  ques- 
tion is  whether  the  contract  of  Livingston  and 
the  laborers  employed  by  him,  by  which  the 
relation  of  tenants  in  common  was  created  as 
between  them,  displaced  and  annulled  the  Hen 
given  by  section  3075,  supra,  to  Gardner,  for 
advances  made  to  Livingston,  his  cotenant  It 
would  seem  that  a  statement  of  the  proposi- 
tion would  furnish  the  answer.  Those  em- 
ployed by  Livingston  contracted  with  him  sub- 
ject to  the  Hen  given  to  Gardner  by  the  statute. 
Whether  Livingston  performed  all  the  labor 
himself,  or  employed  labor  for  money  wages  or 
for  a  share  of  his  share  of  the  crop,  could  not  di- 
vest Gardner  of  his  Hen,  or  In  any  manner  di- 
minish or  affect  It.  As  between  Livingston  and 
his  employes,  the  contract  would  be  binding  ac- 
cording to  its  stipulations,  but  would  not  bind 
Gardner,  who  was  not  a  party  to  It  He  agreed 
to  furnish  the  land  and  teams,  and  feed  them, 
and  make  necessary  advances.  This  he  did. 
Livingston  agreed  to  furnish  the  labor  to  make 
the  crop.  This  he  did.  Under  these  condi- 
tions, the  law  declares  them  to  be  tenants  in 
common,  and  the  statute  gives  Gardner  a  Hen 
on  the  other  share  of  the  crop  for  advances. 
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By  no  contract  of  Livingston  to  which  Gardner 
was  not  a  party  could  the  statutory  security 
given  to  Gardner  be  displaced,  diminished,  or 
annulled.  Those  who  contracted  with  him  did 
so  cum  onere.  It  follows  that  the  circuit  court 
erred,  and  the  cause  must  be  reversed.  Re- 
versed and  remanded. 

The  judgment  In  this  case  must  be  entered 
as  of  the  day  of  submission. 


BURTON  LUMBER  CO.  t.  WILDER. 
(Supreme  Court  of  Alabama.  Nov.  13,  1896.) 
Assumpsit  —When  Libs  —  Monet  Received  to 
Plaintiff's  Use. 
Where  a  lumber  dealer  purchased  goods 
from  his  debtor,  to  be  credited  on  the  debt,  and 
the  debtor  ordered  the  goods  to  be  shipped  by 
another,  who.  supposing  the  order  was  from  the 
dealer,  shipped  the  goods  to  him.  and  the  dealer 
received  them  thinking  they  were  from  the  debt- 
or, and  sold  them  in  the  course  of  his  business, 
the  dealer  is  liable  to  the  shipper  in  an  action 
for  money  hod  and  received  for  his  use,  for  the 
price  for  which  they  were  sold,  though  such 
dealer  had  not  collected  such  price. 

Appeal  from  city  court  of  Birmingham;  W. 
W.  Wllkerson,  Judge. 

Action  by  the  Burton  Lumber  Company 
against  V.  V.  Wilder  for  money  had  and  re- 
ceived to  plaintiff's  use.  Judgment  was  ren- 
dered for  defendant,  and  plaintiff  appeals. 
Reversed. 

As  originally  filed,  the  complaint  contained 
two  counts.  The  first  count  was  for  an 
amount  due  by  account,  Itemized  and  sworn 
to,  which  was  made  by  defendant  with  plain- 
tiff on  April  25,  1801.  The  second  was  for 
a  sum  due  for  goods,  wares,  and  merchandise 
sold  and  delivered  by  plaintiff  to  defendant 
on  April  25,  1801.  By  amendment,  the  plain- 
tiff added  two  counts  to  bis  complaint,  num- 
bered 3  and  4.  The  third  count  was  for  an 
amount  due  from  defendant  to  plaintiff  upon 
an  account.  The  fourth  was  for  money  had 
and  received  by  defendant  for  the  use  of  the 
plaintiff.  Issue  was  joined  upon  the  pleas 
of  the  general  issue,  payment,  and  set-off. 
There  were  several  exceptions  reserved  to  the 
rulings  of  the  trial  court  upon  the  evidence, 
but,  under  the  decision  of  this  court,  on  the 
present  appeal  it  is  unnecessary  to  set  them 
out  in  detail.  All  the  facts  of  the  case  are 
sufficiently  stated  in  the  opinion.  The  cause 
was  tried  by  the  court  without  the  Interven- 
tion of  a  jury,  and  upon  the  hearing  of  all  the 
evidence  the  court  rendered  judgment  for  the 
defendant.  The  plaintiff  appeals,  and  assigns 
as  error  the  rulings  of  the  trial  court  upon  the 
evidence,  and  the  rendition  of  judgment  for 
the  defendant. 

Mountjoy  &  Tomlioson,  for  appellant 
Gregg  &  Thornton,  for  appellee.  . 

HEAD,  J.  We  will  not  decide  whether  de- 
fendant, Wilder,  can  legally  be  regarded  as  an 
express  purchaser  of  the  shingles  from  the 
plaintiff,  whereby  plaintiff  would  be  entitled 


to  maintain  an  action  on  the  contract  for 
goods  sold  and  delivered;  for  the  position  of 
the  defendant,  squarely  and  unequivocally 
taken.  Is  that  he  was  not  such  a  purchaser, 
and  is  not  amenable  to  an  action  of  that  kind: 
from  which  position  (being  regarded  as  well 
taken,  for  the  purposes  of  this  case)  it  results, 
under  the  facts  disclosed  by  the  record,  that 
defendant  is  liable  to  as  large  a  recovery  by 
the  plaintiff  under  another  count  of  the  com- 
plaint, to  wit,  the  count  for  money  had  and 
received.  The  facts  are  that  the  defendant 
contracted  with  one  Bart,  who  had  a  lumber 
yard  in  Birmingham,  Ala.,  for  the  sale  and 
delivery  by  Bart  to  him  of  a  carload  of  shin- 
gles, to  be  delivered  at  Woodlawn,  Ala., 
where  the  defendant  had  a  lumberyard.  The 
shingles  were  to  be  sold  and  delivered  by 
Bart  to  defendant  in  payment  pro  tanto  of  an 
indebtedness  owing  by  him  to  the  defendant 
of  about  $400.  Bart  did  not  have  the  shin- 
gles with  which  to  fulfill  his  contract,  and, 
instead  of  acquiring  them  in  his  own  right, 
he  sent  in  an  order  to  the  plaintiff,  at  Baton 
Rouge,  La.,  to  sell  and  ship  to  defendant,  at 
Woodlawn,  Ala.,  a  car  load  of  shingles. 
Plaintiff  received  the  order,  "passed  on  Wild- 
er's  credit,  accepted  the  sale,  and  had  the 
shingles  shipped"  by  the  Louisville,  New  Or- 
leans &  Texas  Railway,  who  gave  a  bill  of 
lading  for  the  same,  consigned  to  V.  V.  Wild- 
er, Woodlawn,  Ala.,  and  charged  them  to  de- 
fendant on  Its  books,  and  afterwards  (when 
is  not  shown)  sent  a  bill  of  same  to  defend- 
ant, demanding  payment  Defendant  testi- 
fies that  on  receiving  the  bill  he  replied  that 
he  did  not  know  the  plaintiff  In  the  transac- 
tion; that  he  purchased  the  shingles  from 
said  Bart  It  does  not  appear  whether  plain- 
tiff received  this  letter  or  not  It  la  wholly 
Indefinite  when  the  correspondence  took 
place,— whether  before  or  after  defendant  dis- 
posed of  the  shingles.  The  evidence  is  not 
carefully  and  fully  drawn  out  and  the  facts 
are  not  given  us  in  such  fullness  that  we  can 
consider  whether  plaintiff  is  estopped,  by  si- 
lence and  acquiescence  after  receiving  defend- 
ant's letter  repudiating  Its  claim  upon  him. 
to  now  assert  a  claim  against  the  defendant 
for  the  shingles.  If  there  was  such  an  es- 
toppel, It  was  upon  the  defendant  to  show  the 
facts  constituting  it. 

It  appears  that  the  car  of  shingles  was  In- 
tercepted by  said  Bart  at  Birmingham,  in 
some  way,  and  by  him  there  delivered  to  de- 
fendant The  defendant  gave  Bart  credit  on 
his  Indebtedness  fcr  $300  for  the  shingles, 
and  afterwards  (when  does  not  appear)  sold 
them  to  sundry  parties,  on  80  and  90  days' 
time,  on  open  accounts,  none  of  which  had 
been  collected  at  the  time  of  bringing  this 
suit  The  defendant's  testimony  shows  the 
shingles  were  worth  $300.  As  we  have  said, 
it  does  not  appear  when  defendant  sold  the 
shingles,  so  that  we  cannot  know  whether 
the  60  and  90  days'  accounts  were  due  when 
this  suit  was  brought  or  not  if  that  be  a 
material  inquiry*  It  la  a  fact  however,  that 
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about  six  months  elapsed  from  the  receipt  of 
the  shingles  to  the  institution  of  the  salt; 
and  from  the  fact  that  defendant  kept  a 
lumber  yard  at  Wood  lawn,  and  that  he  sold 
out  to  consumers  these  particular  shingles, 
we  must  Infer  that  he  was  engaged  in  the 
business  of  buying  and  selling  lumber,  in- 
cluding shingles,  and  that  he  bought  these 
for  the  purposes  of  that  trade.  It  will  be 
presumed,  therefore,  in  the  absence  of  a 
showing  by  him  to  the  contrary,  that  after 
the  lapse  of  six  months  both  the  60  and  90 
days'  bills  bad  matured.  If  they  had  not, 
the  fact  was  peculiarly  within  his  knowledge, 
and,  If  material,  he  ought  to  have  shown  it 
Bart  was  not  the  agent  of,  and  had  no  con- 
nection with,  the  plaintiff,  except  that  when 
he  would  send  orders  for  goods  for  people, 
and  they  were  accepted  by  the  plaintiff,  he 
was  allowed  a  commission  therefor.  He  had 
no  authority  to  collect  bills  for  goods  so  sold. 
The  defendant  does  not  show,  in  bis  evi- 
dence, the  amount  for  which  he  sold  the 
shingles;  but,  as  his  testimony  shows  they 
were  worth  $300,  and  that  he  gave  Bart  credit 
for  that  amount,  it  must  be  presumed  he 
realized  that  sum  for  them,  It  being  an  un- 
disputed fact  that  he  had  actually  sold  them. 
Thus  It  appears  that,  if  It  is  to  be  regarded 
that  defendant  was  not  such  a  purchaser  of 
the  goods  as  would  render  him  liable  to  the 
plaintiff  on  the  count  for  goods  sold  and  de- 
livered, he  and  Bart  were  tort  feasors,  guilty 
of  a  conversion  of  the  shingles,  the  property 
of  the  plaintiff;  and  the  only  question  is 
whether,  under  the  facts  as  we  have  stated 
them,  the  defendant  is  liable,  as  a  conse- 
quence of  the  tort  (which  the  plaintiff  waives 
by  suing  in  assumpsit),  for  money  had  and 
received  to  the  use  of  the  plaintiff.  The 
counsel  for  defendant  insist  that  he  is  not 
so  liable,  because  he  had  not  actually  re- 
ceived the  money  for  which  he  sold  the 
goods.  We  think,  under  the.  authorities,  and 
the  facts  of  the  case,  the  actual  receipt  of 
the  money  is  not  essential  to  the  liability.  It 
is  unquestionably  true  that  assumpsit  for 
money  had  and  received  is  not,  In  general, 
a  remedy  concurrent  with  trover,  when  goods 
have  been  wrongfully  converted;  or  rather  it 
cannot,  In  general,  be  employed  to  take  the 
place  of  trover,  to  recover  the  value  of  the 
goods  converted.  Unless  money  has  actually 
or  as  an  implication  of  law  been  received 
for  the  goods  converted,  the  owner  is  con- 
fined to  his  remedy  in  tort  Thus,  if  the 
wrongdoer  destroys,  or  appropriates  to  his 
own  use  or  consumption,  or  merely  unlaw- 
fully detains  the  goods,  having  received  no 
money  or  its  equivalent  for  them,  he  Is  not 
liable  in  assumpsit.  In  such  case  there  has 
been  no  ascertainment  or  means  of  ascer- 
tainment, what  the  wrongdoer  realized  for 
the  goods,  except  to  apply  to  the  case,  pure 
and  simple,  the  law  for  the  admeasurement 
of  damages  in  the  action  of  trover,  and  no 
more;  virtually  substituting  the  latter  for 
the  former  remedy.  Crow  v.  Boyd's  Adm'rs, 


17  Ala.  51;  Pike  t.  Bright  20  Alt.  332; 
Bradfleld  v.  Patterson  (Ala.)  17  South.  536; 
Lytle  v.  Bowdon  (Ala.)  18  South.  130.  But 
when  the  wrongdoer  has  sold  the  converted 
goods,  and  received  the  money,  or  what  he 
may  choose  to  accept  from  the  purchaser  as 
and  in  the  place  of  the  money,  he  has  there- 
by ascertained  and  fixed  the  amount  real- 
ized by  him  for  the  goods,  by  a  standard 
which  would  not  apply  to,  or  be  received 
against  the  owner  in,  the  action  of  trover. 
When  a  wrongdoer  sells  converted  goods  of 
another,  he  knows  the  owner  may  waive  the 
tort,  and  recover  of  him  what  he  realized 
by  the  sale;  and  he  cannot  deprive  the  own- 
er of  this  right  by  falling  or  declining  to  col- 
lect the  purchase  money,  and  In  accepting  in 
lieu  thereof  the  promise  of  the  purchaser  to 
pay  it;  but,  accepting  such  promise,  he  will 
be  conclusively  deemed,  as  in  favor  of  the 
owner,  to  have  treated  it  as  the  equivalent  of 
money.  By  selling  the  goods  for  a  price, 
he  impliedly  agrees  to  give  the  owner  the 
benefit  of  it;  and  if  he  accepts  anything  else 
than  money  for  the  price  he  does  so  at  his 
own  hazard. 

In  Hughes  v.  StringfeUow,  15  Ala.  324,  a 
trustee  of  lands  for  the  benefit  of  creditors 
was  required  by  the  deed  to  sell  the  land 
in  part  for  cash,  and  the  balance  on  a  spec- 
ified credit  in  disregard  of  which  he  accept- 
ed notes  of  the  purchaser  for  the  entire  pur- 
chase money.  A  secured  creditor  brought  as- 
sumpsit against  him  for  money  had  and  re- 
ceived, and'  this  court  said:  "As  the  trustee 
elected  to  receive  notes  hi  lieu  of  money,  in 
violation  of  the  stipulations  of  the  deed,  he 
should  not  be  allowed,  after  the  time  of 
credit  prescribed  by  the  deed  bad  expired, 
to  say  he  has  no  funds  for  the  satisfaction  of 
the  demands  he  undertook  to  pay.  The  cases 
of  Hitchcock  v.  Lukens.8  Port  (Ala.)  333,  and 
Huckabee  v.  May,  14  Ala.  263,  are  author- 
ities to  show  that  he  is  liable  upon  the  com- 
mon counts.  See,  also,  Stewart  v.  Conner,  9 
Ala.  803,  and  Strickland  v.  Burns,  14  Ala. 
515."  In  Strickland  v.  Burns,  supra,  it  was 
held  that  where  one  is  the  agent  of  another 
to  collect  two  promissory  notes,  and  disposes 
of  them  to  his  own  use,  one  in  the  purchase 
of  land  and  the  other  of  personal  property, 
the  land  and  other  property  may  be  regard- 
ed, in  his  hands,  as  money,  and  assumpsit 
maintained  for  it;  and  we  quoted  approving- 
ly Whitwell  ▼.  Vincent,  4  Pick.  449,  wherein 
it  was  held  that  if  a  person  without  author- 
ity sell  goods  belonging  to  another,  and  re- 
ceive a  negotiable  note  in  payment  the  own- 
er may  waive  the  tort  and  bring  an  action 
against  him  for  money  had  and  received,  to 
recover  the  proceeds  of  the  sale.  Andrew  v. 
Robinson,  3  Camp.  199,  was  also  quoted,  hold- 
ing that  where  an  insurance  broker,  having 
received  credit  in  an  account  with  an  underwrit- 
er for  a  loss  upon  a  policy,  whereupon  the  name 
of  the  underwriter  was  erased  from  the  pol- 
icy, the  principal  might  maintain  an  action 
for  money  had  and  received  against  the  bro- 
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ker,  although  he  had  not  actually  received 
any  money  from  the  underwriter;  for,  the 
broker  having  deprived  Die  plaintiff  of  the 
remedy  against  the  underwriter,  and  having 
received  credit  in  account  for  money,  he  was 
estopped  from  saying  he  had  not  the  sum  in 
his  hands  for  the  plaintiff's  use  So  in 
Stewart  v.  Conner,  9  Ala.  803,  we  held  that 
if  a  plaintiff  in  execution  receives  of  the  pur- 
chaser  of  property  at  a  sale  thereunder  to  be 
made  a  bill  payable  at  a  future  day,  the 
plaintiff  cannot  object  to  an  action  for  money 
had  and  received,  brought  by  the  defendant 
in  execution,  upon  the  reversal  of  the  judg- 
ment, that  he  received  In  payment  of  his 
debt  a  bill  instead  of  the  money;  and  we 
there  quoted  approvingly  Hinkley  v.  Fowler, 
15  Me.  285,  holding  that  where  one  sells  prop- 
erty belonging  to  himself  and  others,  and 
takes  promissory  notes  therefor  to  himself 
alone,  payable  on  time,  and  transfers  the 
notes  for  his  own  benefit,  an  action  will  im- 
mediately lie  for  money  had  and  received. 
In  Huckabee  v.  May,  14  Ala.  263,  Grizzle 
conveyed  property  by  deed  to  May,  In  con- 
sideration that  May  released  a  debt  of  $4,000 
held  by  him  against  Grizzle,  and  assumed  to 
pay  the  claims  of  sundry  other  creditors  of 
Grizzle;  and  in  an  action  against  him  for 
money  had  and  received,  by  one  of  the  cred- 
itors, It  was  h°ld  to  be  no  defense  that  he 
had  not  converted  the  property  into  money. 
The  property  was  held  to  have  been  treated 
as  money.  We  followed  this  ruling  in  Potts 
v.  Bank.  102  Ala.  286,  14  South.  663.  See, 
also,  Barnett  v.  Warren,  82  Ala.  557,  2  South. 
457;  1  Am.  &  Eng.  Enc.  Law,  p.  888,  |  11, 
and  note. 

In  the  present  case  the  defendant  sold  the 
shingles  on  60  and  90  days'  time,  accepting 
the  promises  and  obligations  of  the  purchasers 
to  pay  the  prices  when  due.  He  regarded 
these  promises  and  obligations  as  valuable 
as  the  money  itself,  and  treated  them  as 
money.  He  was  at  liberty  to  reduce  them  to 
actual  money  at  any  time  after  maturity. 
They  were,  from  the  time  he  received  them, 
capable  of  use  by  him  in  the  business  af- 
fairs of  life,  by  assignment  as  security  for 
money,  or  purchase  of  property,  and  other 
purposes.  We  cannot  see  that  the  case  is 
to  be  distinguished  from  one  where  written 
promises  to  pay  the  purchase  money— prom- 
issory notes— are  accepted.  Either  form  of 
promise  is  obligatory,  and  enforceable  by  law. 
In  case  of  notes  taken,  higher  evidence  of 
the  contract,  as  between  buyer  and  seller, 
Is  merely  accepted.  No  greater  binding  force 
attaches  to  the  one  form  of  promise  than  to 
the  other.  We  think  the  principle  we  an- 
nounce Is  analogous  to  the  rule  that  a  sheriff, 
selling  goods  under  execution,  and  accepting 
the  promise  of  the  purchaser  to  pay  in  the 
future,  instead  of  requiring  payment  in  cash, 
is  at  once  liable  to  the  plaintiff  In  execution, 
and,  if  then  is  a  surplus  of  the  bid  over  the 
amount  of  the  judgment,  to  the  defendant  in 
execution  for  such  surplus,  in  an  action  for 


money  had  and  received.  In  neither  action 
would  he  be  heard  to  say  he  had  not  re- 
ceived the  money.  So,  also,  if  a  mortgagee 
sells  on  time,  under  a  power  which  requires 
the  sale  to  be  for  cash,  for  a  sum  greater 
than  the  secured  debt,  the  mortgagor  may  at 
once  maintain  his  action  for  the  excess,  and 
the  mortgagee  will  not  be  permitted  to  say 
he  did  not  have  the  money. 

In  view  of  what  has  been  said,  we  bold 
that  the  defendant  is  liable,  under  the  count 
for  money  had  and  received,  in  the  present 
case.  Under  the  evidence,  his  liability  ex- 
ceeds in  amount  that  which  the  plaintiff  real- 
ly claims.  Its  real  claim,  as  shown  by  the 
evidence,  is  for  $273.00,  with  interest  com- 
mencing 60  days  after  the  shipment  of  the 
shingles,  on  April  25,  1891.  We  will  reverse 
the  finding  and  judgment  of  the  city  court, 
and  render  judgment  here  in  favor  of  the 
plaintiff  against  the  defendant  for  the  sum  of 
$369.75,  and  the  costs  of  this  court  and  the 
city  court.  Reversed  and  rendered. 


CLIFTON  IRON  CO.  v.  CURRY. 
SAME  v.  JEMISON  LUMBER  CO.  et  aL 
(Supreme  Court  of  Alabama.  Nov.  14,  1895.) 
Trespass — Cctti no  Timber— Titlb  to  Maintain, 
The  grantee  of  a  deed  of  standing  timber 
Is  not  the  "owner  of  the  land."  within  Code,  § 
3296,  providing  that  any  person  who,  without 
the  consent  of  the  owner  of  the  land,  will  fully 
and  knowingly  cuts  trees  thereon  must  pay  to 
the  owner  certain  sums. 

Appeal  from  circuit  court,  Chilton  county; 
N.  D.  Denson,  Judge. 

Actions  by  the  Clifton  Iron  Company 
against  S.  A.  Curry  and  against  the  Jemlson 
Lumber  Company  and  others  to  recover  the 
statutory  penalty,  under  Code  1886,  f  3296. 
for  cutting  trees  without  the  consent  of  the 
owner  of  the  land.  Judgments  were  rendered 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

The  facts  of  these  two  cases  and  the  prop- 
ositions of  law  involved,  being  substantially 
the  same,  they  were  submitted  together. 
The  facts  of  the  cases  are  sufficiently,  stated 
in  the  opinion.  The  plaintiff  offered  to  In- 
troduce in  evidence  the  deed  by  which  Curry, 
the  owner  of  the  land,  conveyed  to  it  all  the 
"timber  trees,  logs,  and  saplings  on  said 
tend,"  and  the  right  "to  enter  upon  said  lands, 
and  cut  and  carry  away  the  trees,  logs,  and 
saplings  thereon."  To  the  Introduction  of  this 
deed  in  evidence  the  defendants  each  objected, 
on  the  ground  that  it  was  a  conveyance  of 
the  timber  upon  the  land,  and  not  a  convey- 
ance of  the  land  itself,  and  did  not  show  that 
the  plaintiff  was  the  owner  of  said  land. 
The  court  sustained  the  objection,  and  the 
plaintiff  excepted.  Upon  the  plaintiff  offer- 
ing to  show,  by  one  of  the  witnesses  Intro 
duced  In  Its  behalf,  that  the  defendants  had 
entered  upon  the  lands  involved  In  this  con 
troversy,  and  cut  down  and  removed  there 
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from  a  large  number  of  oak  and  pine  trees, 
without  the  consent  or  knowledge  of  the 
plaintiff,  the  defendants  objected  to  the  ad- 
mission of  this  testimony,  on  the  ground 
that  the  plaintiff  was  not  the  owner  of  the 
land.  The  court  sustained  the  objection,  and 
the  plaintiff  duly  excepted.  After  the  intro- 
duction of  all  the  evidence,  the  court,  at  the 
request  of  the  defendants  in  each  case,  gave 
the  general  affirmative  charge  in  their  be- 
half, and  to  the  giving  of  each  of  these 
charges  the  plaintiff  separately  excepted. 
There  was  judgment  for  the  defendants  in 
each  of  the  cases,  and  the  plaintiff  appeals, 
and  assigns  as  error  the  giving  of  the  gen- 
eral affirmative  charge  at  the  request  of  the 
defendants. 

Knox,   Bowie   &   Dixon,    for  appellant 
Houghton  &  Collier,  for  appellees. 

McCLELLAN,  J.  These  are  actions  by  the 
('liftou  Iron  Company  against  Curry  and  the 
Jemison  Lumber  Company  et  al.,  respective- 
ly, for  the  recovery  of  the  statutory  penalty, 
prescribed  by  section  3296  of  the  Code,  for 
the  destruction,  Injury,  or  removal  of  trees. 
Said  Curry  at  one  time  owned  the  absolute 
fee  in  the  land  upon  which  the  trees  alleged 
to  have  been  destroyed,  Injured,  or  removed 
were  standing,  and  all  interests  In  it.  Prior 
to  the  wrong  complained  of,  he  executed  a 
deed  to  the  plaintiff,  whereby  he  conveyed 
to  it,  its  "heir*  and  assigns,  forever,"  all  the 
"timber  trees,  logs,  and  saplings"  then  on  the 
land,  vested  In  said  Iron  company  "the  right 
to  enter  upon  said  lands,  take  possession  of 
same  for  the  purpose,  and  to  cut,  fell,  hew, 
saw,  convert,  and  manufacture,  and  haul  or 
transport  on,  upon,  and  from  said  lands  all 
The  treeB,  logs,  saplings  of  every  sort  and 
description  upon  the  said  land,"  and  cove- 
nanted and  agreed  with  said  company  "that 
no  other  person  or  corporation,  natural  or  ar- 
tificial, shall  be  granted  or  have  the  right  to 
construct,  build,  buy,  or  use  any  road,  tram- 
way, or  railroad  over  or  across  or  upon  said 
land,  so  long  as  the  grantee  shall  not  have 
cut  and  taken  all  the  timber,  trees,  etc., 
owned  and  conveyed  to  said  company  on  said 
land."  The  deed  also  contains  a  covenant  of 
seisin  in  fee,  a  covenant  against  Incum- 
brances, and  a  warranty  of  title.  This  in- 
strument was  plaintiff's  only  muniment,  and 
upon  it  alone  It  asserted  such  interest  in  the 
land  as  entitled  It  to  maintain  these  actions. 
The  trial  court  held  that  plaintiff  was  not 
the  owner  of  the  land,  within  the  meaning 
of  said  section  of  the  Code,  and  hence  could 
not  maintain  an  action  thereunder.  The  sec- 
tion in  question  is  in  the  following  language: 
"Any  person  who  cuts  down,  girdles,  dead- 
ens or  destroys,  or  takes  away,  if  already 
cut  down  or  fallen,  any  cypress,  pecan,  oak, 
pine,  cedar,  poplar,  walnut,  hickory,  or  wild 
cherry  tree  or  sapling  of  that  kind,  on  land 
not  his  own,  willfully  and  knowingly,  with- 
out the  consent  of  the  owner  of  the  land, 
must  pay  to  the  owner  ten  dollars  for  every 
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such  tree  or  sapling;  and  for  every  other 
tree  or  sapling  not  hereinbefore  described,  so 
cut  down,  deadened,  girdled,  destroyed,  or 
taken  away  by  any  person,  he  must  pay  to 
such  owner  the  sum  of  five  dollars." 

This  Is  obviously  and  confessedly  a  penal 
statute,  and  must  be  strictly  construed,  at 
least  to  the  extent  and  in  the  sense  that  no 
case  shall  be  holden  to  be  covered  by  it 
which  does  not  fall  naturally  and  without 
constraint  within  some  fair  and  accepted 
definition  of  its  words,  In  the  light  of  its 
context;  and,  falling  this,  or  beyond  this,  the 
supposed  evils  it  was  intended  to  meet  and 
correct  cannot  be  considered  to  authorize  or 
justify  the  enlargement  of  Its  scope  and  oper- 
ation by  judicial  interpretation.  We  do  not 
think  it  can  be  extended  to  the  cases  made  by 
the  Clifton  Iron  Company,  for  the  plaintiff 
is  not  "the  owner  of  the  land"  within  any 
fair  significance  of  those  terms  as  they  were 
employed  by  the  legislature,  or  within  sev- 
eral decisions  of  this  court  holding  that  uie 
penalties  imposed  by  it  are  for  the  benefit 
of,  and  recoverable  only  by,  the  landowner. 
Allison  v.  Little,  93  Ala.  150,  9  South.  388; 
Rogers  v.  Brooks,  99  Ala.  31,  11  South.  753. 
In  reaching  this  conclusion  we  have  not  been 
unmindful  of  the  variant  shades  of  meaning 
which  variant  circumstances  may  cast  upon 
the  word  "owner,"  nor  of  the  adjudged  cases 
giving  to  it  different  interpretations  in  unlike 
connections,  to  which  counsel  have  called  our 
attention,  nor  yet  of  the  well-established, 
and,  with  reference  to  this  case,  more  con- 
crete, proposition  that  all  that  Is  on  or  under 
or  above  the  surface  of  the  earth  are  but  con- 
stituent elements  of  what  we  denominate  land, 
and  that,  of  consequence,  one  who  owns  only 
minerals  In  the  bowels  of  the  earth,  or  only 
trees  which  grow  upon  Its  surface,  is,  to 
speak  with  legal  precision,  and  technically, 
"the  owner  of  land."  But,  at  the  same  time, 
we  cannot  overlook  the  fact  that,  in  com- 
mon parlance,  the  phrase,  "the  owner  of 
is  primarily  understood  to  mean  the 
proprietor,  having  also,  more  as  in- 
cidents than  otherwise,  the  mineral  and  tim- 
ber interests,  and  not  one  who  owns  only 
the  one  or  the  other,  or  even  both,  of  these 
Interests,  but  not  the  surface.  Such  limited 
proprietorship  is,  in  common  speech,  well- 
nigh  universally  accompanied  by  some  refer- 
ence to  the  limitation,  as,  for  instance,  that 
"A  B.  owns  the  timber  on  C's  land,"  or 
"E.  F.  has  purchased  the  mineral  rights  in 
G.'s  land,"  etc.  Not  only  is  this  the  general 
acceptance  of  the  term  In  ordinary  use,  and, 
therefore,  without  more,  to  be  presumed,  in 
the  absence  of  contrary  indicia  in  the  con- 
text, to  have  been  in  the  minds  and  to  have 
bounded  the  Intentions  of  legislators  in  the 
enactment  of  this  section;  but,  beyond  all 
this,  the  statute  itself  bears  intrinsic  evi- 
dence that  this,  only,  is  the  sense  in  which 
the  "owner"  of  land  was  referred  to  by  the 
general  assembly.  They  considered  and  treat- 
ed trees  growing  upon  land,  and  the  land  up- 
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on  which  the  trees  grew,  as  two  separate 
and  distinct  things.  They  unmistakably 
evince  an  understanding  on  their  part  that 
the  owner  of  land,  within  the  intent  and 
meaning  of  this  enactment,  is  the  owner  of  the 
surface,  the  ground,  and  not  the  owner  of 
trees  growing  upon  it  or  logs  lying  on  It. 
They  do  not  refer  to  trees  as  land,  but  as 
being  "on  land."  They  do  not  give  the  rem- 
edy against  a  person  who  shall  cut  trees  not 
his  own,  but  against  him  who  shall  cut  trees 
"on  land  not  his  own."  They  do  not  Impose 
the  penalty  for  cutting  trees  without  the  con- 
sent of  the  owner  of  the  trees,  but  for  cut- 
ting trees  "without  the -consent  of  the  owner 
of  the  land."  This  view  is  strengthened  by 
a  reference  to  section  3297  of  the  .Code,  which 
was  enacted,  originally,  at  the  same  time  as 
section  3296,  and  as  a  part  of  the  same  stat- 
ute. Acts  1861,  p.  61.  That  section  has  ref- 
erence to  fruit  and  ornamental  trees,  etc., 
inclosed  on  premises  not  belonging  to  the 
person  charged  with  the  cutting.  The  evil 
aimed  at  was  the  same,  and  the  remedy  given 
for  its  redress  was  the  same  under  both  sec- 
tions, except  that  forest  trees  were  intended 
to  be  protected  in  the  one  case,  and  fruit  and 
ornamental  trees  in  the  other.  The  latter 
section  gives  the  remedy  to  the  owner  of  the 
premises.  The  wrongdoer  must  cut  trees  "on 
premises  not  his  own,"— a  phrase  which  can- 
not be  contorted  into  covering  the  owner 
merely  of  the  trees.  And  this  has  the  same 
meaning,  so  far  as  the  question  we  are  con- 
sidering is  concerned,  as  "the  owner  of  the 
land"  in  the  first  section;  this  expression  not 
having  been  used  also  in  the  latter  section 
apparently  only  because  it  would  have  em- 
braced uninclosed  land,  which  it  was  not 
the  purpose  of  the  legislature  to  protect  in 
respect  of  fruit  and  ornamental  trees,  etc. 
Moreover,  this  section  clearly  evidences  a 
purpose  to  give  the  penalty  only  to  the  owner 
of  both  the  land  and  the  trees.  On  these  sev- 
eral considerations,  we  conclude  that  one 
who  Is  not  the  "owner"  of  the  land,  in,  the 
ordinary  meaning  of  that  word,  implying  pro- 
prietorship of  the  surface  of  the  earth,  is  not 
within  the  protection  of  the  statute,  nor  enti- 
tled to  maintain  an  action  for  the  penalty  It 
prescribes.  It  follows  that,  with  all  of  plain- 
tiff's proposed  evidence  before  the  jury  in  each 
of  the  cases,  the  trial  court  would  have  been 
authorized  to  give  the  affirmative  charge  for 
the  defendant  The  judgment  must  be  af- 
firmed. 


BURDESHAW  et  al.  v.  COMER  et  al. 
(Supreme  Court  of  Alabama.   Nov.  14.  1895.) 

JUDGMKST— EXTRT—  AMEXDMBNT— APPBAL  —  PRE- 
SUMPTIONS. 

1.  Where  a  suit  was  commenced  by  attach- 
ment on  an  affidavit  alleging  that  B.  &  Co., 
composed  of  B.  and  H.,  were  jointly  indebted  to 
plaintiff,  and  the  writ  was  directed  against  the 
firm  and  the  individual  members  thereof,  and 
the  caption  of  the  complaint  described  defend- 


ants as  "B.,  H.,  a  partnership  composed  of 
and  H.,"  and  they,  describing  themselves 
"defendants,"  interposed  a  plea  to  the  ju 
diction,  and  a  demurrer  to  an  amended  c< 
plaint  was  filed  by  attorneys  describing  thi 
selves  as  for  "defendants,"  and  judgment 
dicit  under  the  caption  plaintiff  against 
was  entered  against  "defendant,"  it  was  pi 
er  to  amend  the  judgment  entry  nunc  pro  t 
so  as  to  show  a  recovery  against  B.  and  H. 
dividnallv. 

2.  Where  there  is  no  bill  of  exceptions 
appeal  from  an  order  granting  a  motion 
amend  a  judgment  entry,  it  will  be  presui 
that  the  evidence  introduced  warranted 
granting  of  the  motion. 

Appeal  from  circuit  court,  Dale  county; 
M.  Carmichal,  Judge. 

Action  by  H.  M.  Comer  &  Co.  against  P 
Burdeshaw  and  another.  Judgment  was 
tered  for  plaintiffs,  and  from  an  order  gn 
ing  a  motion  to  amend  the  judgment  ex 
nunc  pro  tunc  defendants  appeal  Affirn 

T.  M.  Espy,  for  appellants.  H.  L.  Mar 
for  appellees. 

HEAD,  J,  The  appeal  Is  prosecuted  fi 
the  judgment  of  the  circuit  court  amend 
the  judgment  entry  nunc  pro  tunc  so  as 
show  a  recovery  by  the  plaintiffs  against 
M.  Hill  and  P.  L.  Burdeshaw,  as  indlvidu 
The  objection  urged  against  the  action  of 
lower  court  Is  that  the  suit  was  really  agal 
P.  L.  Burdeshaw  &  Co.  as  a  partnership,  i 
not  against  said  copartners.  The  action  i 
begun  by  attachment,  which  issued  upon 
affidavit  setting  forth  that  P.  L.  Burdest 
&  Co.,  composed  of  P.  L.  Burdeshaw,  O. 
Hill,  and  John  Burdeshaw,  were  jointly 
debted  to  the  plaintiffs,  and  the  writ  was 
rected  both  against  the  partnership  and 
individuals.  Levy  was  made  upon  the  pi 
erty  of  O.  M.  Hill,  and  he  executed  a  foi 
coming  bond.  We  may  suppose  from  noti 
and  returns  of  service  upon  his  admlnisi 
trix  that  John  Burdeshaw  was  dead  when 
suit  was  instituted,  or  that  he  died  shortly  i 
erwards.  At  all  events,  no  further  notice  i 
taken  of  him,  and  the  complaint  filed  at 
return  term  contained  a  caption  showing 
L.  Burdeshaw,  O.  M.  Hill,  a  partnership  c< 
posed  of  P.  L.  Burdeshaw  and  O.  M.  Hi 
as  the  defendants.  The  body  of  the  et 
plaint,  under  this  caption,  claimed  of  the  " 
fendants"  a  certain  sum  of  money.  On 
same  day  on  which  the  complaint  was  fil 
O.  M.  Hill  and  P.  M.  Burdeshaw,  describ 
themselves  as  the  "defendants,"  interpose* 
plea  to  the  jurisdiction  of  the  court.  Th 
was  an  amendment  of  the  complaint,  by  a 
ing  another  count,  in  which  further  claim 
the  "defendants"  was  made,  and  thereu] 
attorneys,  subscribing  themselves  as  for 
"defendants,"  filed  a  demurrer  to  the  a 
plaint  as  amended.  No  ruling  upon  the  p 
to  the  jurisdiction  nor  upon  the  demurrer 
pears  to  have  been  invoked;  and  on  Ma 
30, 1893,  more  than  a  year  after  the  beginn 
of  the  suit,  there  was  a  final  judgment  1 
entry  under  the  caption  "H.  M.  Comer  v. 
L.  Burdeshaw"  shows  a  judgment  nil  dicit 
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favor  of  the  "plaintiff"  against  the  "defend- 
ant," using  Id  each  Instance  the  singular  num- 
ber, as  if  there  were  only  a  single  party  upon 
each  side  of  the  cause.  At  the  next  term  the 
plaintiffs  moved  for  an  amendment  of  the  in- 
correct statement  of  the  names  of  the  parties 
in  the  judgment  entry,  and  the  amendment 
was  accordingly  made. 

.Looking  at  the  process,  pleadings,  appearan- 
ces, and  proceedings  as  we  must  do,  we  are 
clearly  convinced  that  the  appellants,  as  in- 
dividuals, were  parties  defendant  to  the  suit 
Blackman  v.  Hardware  Co.  (Ala.)  17  South. 
629;  Boiling  v.  Speller,  96  Ala.  270, 11  South. 
3O0;  Collins  v.  Hyslop,  11  Ala.  508.  If  the 
errors  and  omissions  in  the  judgment  entry 
did  not  correct  themselves  by  reference  to 
other  parts  of  the  record,  It  was  undoubtedly 
.within  the  power  of  the  circuit  court  to  make 
the  judgment  speak  the  truth  by  the  amend- 
ment it  made.  In  either  event  the  amend- 
ment Is  not  subject  to  complaint  upon  the 
part  of  the  appellants.  There  Is  no  bill  of  ex- 
ceptions, and  we  must  presume  that  sufficient 
legal  evidence  was  introduced  to  justify  the 
granting  of  the  motion.  Dobson  v.  Dickson, 
8  Ala.  252.  There  is  no  error  In  the  record, 
and  the  judgment  is  affirmed. 


MURPHY  v.  STATE. 
(Supreme  Court  of  Alabama.    Not.  14,  1895.) 
Criminal  Law— Evidence  of  Good  Character- 
Conviction  or  Fblont— Rbasomablb  Doubt. 

1.  Where  evidence  was  offered  of  defend- 
ant's good  character,  it  was  error  to  permit  a 
deputy  sheriff  to  testify  in  rebuttal  that  he  near- 
ly always  had  a  warrant  for  defendant's  arrest 

2.  A  conviction  of  a  felooy  caonot  be  proved 
in  the  first  instance  by  parol. 

3.  Where  defeodant  made  an  offer  to  prove 
certain  facts,  some  of  which  were  not  admissi- 
ble, it  was  not  reversible  error  to  exclnde  all. 

4.  On  the  question  of  whether  there  is  a 
reasonable  doubt  of  defendaot's  guilt,  evidence 
of  his  good  character  should  be  considered  by 
the  jury  only  in  connection  with  the  other  evi- 
dence in  the  case. 

5.  It  was  propw  to  refuse  an  instruction 
which,  though  stated  in  different  words,  was  a 
mere  repetition  of  one  already  given. 

6.  It  was  proper  to  refuse  to  charge  that  de- 
fendant is  entitled  to  the  benefit  of  any  reasona- 
ble doubt  as  to  the  existence  of  any  material 
fact  In  evidence. 

Appeal  from  circuit  court,  Baldwin  county; 
W.  S.  Anderson,  Judge. 

John  Murphy  was  convicted  of  murder,  and 
appeals.  Reversed. 

On  the  trial  of  the  cause,  as  is  shown  by 
the  bin  of  exceptions,  the  state  introduced 
evidence  tending  to  show  that  Ed  Cameron 
was  killed  by  being  shot  with  a  gun  on  May 
24, 1884,  about  8  o'clock  at  night.  In  his  store, 
in  Baldwin  county,  Ala.;  that  the  shot  was 
fired  from  the  outside  of  the  building,  from  a 
musket,  through  a  window  in  the  building; 
that  about  dusk  on  the  day  of  the  shooting 
the  defendant  was  seen  near  said  store  with 
a  musket  in  his  hand,  and  was  heard  to  say, 
"I'll  get  revenge  if  this  musket  will  go  off 


before  daylight;"  that  the  defendant  volun- 
tarily admitted  to  several  persons,  at  differ- 
ent times  and  places,  that  he  fired  the  shot 
which  killed  Cameron,  while  In  company 
with  one  Jim  Early;  that  defendant  was  a 
young  man,  about  19  or  20  years  of  age,  at 
the  time  of  the  killing;  that  the  deceased 
and  defendant  were  always  friendly;  and 
that  the  defendant  intended  to  shoot  one 
John  D.  Cameron,  the  father  of  the  deceased, 
who  was  present  at  the  time  of  the  killing. 
The  defendant  Introduced  evidence  tending 
to  show  that  at  the  time  Cameron  was  kill- 
ed the  defendant  was  a  small  boy,  about  14 
years  of  age,  and  was  staying  at  the  house 
of  Jim  Early;  that  up  to  the  time  of  the  kill- 
ing of  Cameron  the  general  reputation  of 
the  defendant  was  good;  and  that  his  gen- 
eral character  for  peace  and  quiet  was  good. 
The  defendant,  as  a  witness  in  his  own  be- 
half, testified  that  on  the  evening  of  the  kill- 
ing he  was  compelled  by  Early,  who  carried 
a  musket,  to  accompany  him  to  Cameron's 
store;  that  Early  was  a  dangerous  and  des- 
perate man,  and  would  not  allow  the  de- 
fendant to  leave  him  on  his  way  to  the  store, 
although  requested  to  do  so,  and  the  defend- 
ant was  afraid  of  him;  that  Early  fired  the 
shot  that  killed  Cameron,  and  that  he  (the 
defendant)  did  not  know,  up  to  the  time  they 
got  to  the  store,  where  Early  was  taking 
him,  or  what  Early  intended  doing;  that  de- 
fendant took  no  part  In  the  killing  of  Cam- 
eron, and  was  present  by  compulsion  and 
under  duress  from  Jim  Early;  and  that  at  no 
time,  while  with  Early,  could  he  get  away 
from  him.  On  cross-examination  of  the  de- 
fendant as  a  witness  he  was  asked  "where 
he  came  from  to  attend  the  trial  of  this 
cause."  The  defendant  objected  to  this  ques- 
tion on  the  ground  that  it  called  for  irrele- 
vant and  Incompetent  evidence,  and  duly 
excepted  to  the  court's  overruling  his  objec- 
tion. The  defendant  answered  that  he  came 
from  the  coal  mines,  where  he  had  been  serv- 
ing a  sentence  under  conviction  for  burglary. 
The  defendant  moved  the  court  to  exclude 
this  answer  on  the  ground  of  Its  immaterial- 
ity and  Incompetency,  and  because  Its  tend- 
ency was  to  prejudice  the  defendant's  cause. 
The  court  overruled  the  objection,  and  the 
defendant  duly  excepted.  Charles  Hall,  a 
witness  for  the  state,  testified  that  he  was 
formerly  a  deputy  sheriff  of  Baldwin  county, 
and  that  he  knew  the  defendant,  and  "near- 
ly always  had  a  warrant  for  defendant's  ar- 
rest" The  defendant  objected  to  the  part 
of  the  testimony  of  this  witness,  as  quoted 
above,  as  being  Irrelevant  and  incompetent, 
and  duly  excepted  to  the  court's  overruling 
his  objection.  Upon  defendant's  Introducing 
a  witness,  and  asking  him  to  state  "whether 
or  not  he  had  a  conversation  with  Jim  Early 
shortly  after  the  killing  of  Cameron,  and,  If 
so,  what  did  Early  say  about  the  killing  of 
Cameron,  if  he  said  anything?"  the  state  ob- 
jected to  the  question,  and  the  court  sus- 
tained the  objection.  Thereupon  the  defend- 
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ant  stated  to  the  court  "that  he  expected  to 
prove  by  the  witness  that  Jim  Early  him- 
self shot  Cameron,  and  that  Murphy  was 
only  present  at  the  time  of  the  shooting  be- 
cause he  was  compelled  to  accompany  Early, 
and  that  he  (Murphy)  did  not  take  any  part 
or  interest  in  said  killing,  and  that  Cameron 
had  poisoned  Early's  dog,  and  had  hired  men 
to  kill  Early."  The  court  refused  to  allow 
the  question  to  be  asked,  or  to  allow  this 
evidence  to  be  admitted,  and  the  defendant 
excepted  to  this  ruling  of  the  court.  Upon 
the  introduction  of  all  the  evidence  the  de- 
fendant requested  the  court  to  give  the  fol- 
lowing written  charge:  (1)  "The  good  char- 
acter, alone,  of  the  defendant,  prior  to  the 
time  when  Mr.  Cameron  was  killed,  if  prov- 
ed, may,  when  taken  in  connection  with  the 
other  evidence  in  the  case,  be  sufficient  to 
authorize  the  jury  to  acquit  the  defendant." 
The  bill  of  exceptions  recites:  "The  court 
had  already,  in  addition  to  its  general  charge 
on  the  evidence,  given  the  following  special 
charge,  in  writing,  at  the  defendant's  re- 
quest: 'Good  character,  alone,  when  taken 
in  connection  with  the  other  evidence  In  the 
case,  may  be  sufficient  to  create  a  reasonable 
doubt  of  the  defendant's  guilt,  when,  without 
good  character,  there  would  be  no  reasonable 
doubt.' "  The  court  refused  to  give  this 
charge  asked  by  the  defendant,  and  the  de- 
fendant duly  excepted.  Among  the  other 
charges  asked  by  the  defendant,  and  to  the 
refusal  to  give  each  of  which  the  defendant 
separately  excepted,  were  the  following: 
(2)  "If  the  jury  entertain  a  reasonable  doubt 
as  to  the  truth  or  falsity  of  any  material 
fact  constituting  a  part  of  the  testimony  in 
a  criminal  case,  the  defendant  is  entitled  to 
the  benefit  of  such  doubt,  no  matter  how 
slight  may  be  Its  Influence."  (3)  "The  court 
charges  the  jury  that  If  they  have  a  reason- 
able doubt  of  the  defendant's  guilt,  arising 
from  any  part  of  the  evidence,  they  must 
acquit  the  defendant"  (4)  "Before  the  jury 
can  find  the  defendant  guilty  of  murder  in 
the  first  degree,  they  must  believe  from  the 
evidence,  beyond  all  reasonable  doubt,  that 
the  defendant  fired  the  fatal  shot,  not  in 
self-defense,  which  resulted  in  the  death  of 
the  deceased,  willfully,  deliberately,  mali- 
ciously, and  premeditatedly,  intending  at  the 
time  that  he  fired  the  fatal  shot  that  it 
should  result  in  the  death  of  the  deceased." 
(5)  "Although  you  may  believe  beyond  a 
reasonable  doubt  that  Murphy  committed 
the  crime  with  which  he  stands  charged,  yet 
if  you  further  believe  beyond  a  reasonable 
doubt  that  he  was  compelled  to  do  it  by  fear 
of  death  or  great  bodily  harm  from  Early, 
and  he  had  no  way  to  escape  from  doing  It 
without  being  in  danger  of  death  or  great 
bodily  harm,  the  defendant  would  not  be 
guilty  in  either  degree."  (6)  "A  crime  may 
be  committed  under  duress,  or  under  a  sense 
of  fear  of  death  or  great  bodily  harm;  and 
if  you  believe  from  the  evidence,  beyond  all 
reasonable  doubt,  that  Murphy  committed 


the  crime,  and  you  further  believe  that  be 
did  it  under  duress,  or  fear  of  great  bodily 
harm  or  death  from  another,  and  he  had  no 
reasonable  way  of  escape  from  such  duress, 
the  defendant  would  not  be  guilty."  (7)  "If 
the  Jury  believe  from  the  evidence  that  Mur- 
phy, the  defendant,  merely  accompanied  or 
was  with  Early  when  the  homicide  was  com- 
mitted, and  they  further  believe  that  Early 
fired  the  fatal  shot  which  killed  Cameron, 
they  cannot  find  Murphy  guilty  of  murder  in 
either  degree,  unless  they  further  believe, 
beyond  a  reasonable  doubt,  and  to  a  moral 
certainty,  that  Murphy  aided,  abetted,  or  en- 
couraged Early  to  kill  Cameron."  (8)  "The 
court  charges  the  jury  that  the  mere  pres- 
ence of  another  at  the  time  one  commits  the 
crime  of  murder  would  not  make  another 
guilty  of  any  offense,  unless  the  jury  believe, 
beyond  a  reasonable  doubt,  and  to  a  moral 
certainty,  he  knew  the  murder  was  going  to 
be  committed  before  it  was  committed,  and 
aided,  abetted,  or  encouraged  its  commis- 
sion." (9)  "If  the  Jury  believe  from  the  evi- 
dence that  the  defendant  was  simply  or 
merely  present  at  the  time  Cameron  was 
killed,  by  the  request  of  Jim  Early,  and  that 
Early  killed  Cameron,  and  that  the  defend- 
ant was  present  under  duress  or  fear  of 
Early,  and  that  he  had  no  opportunity  to 
escape  from  being  present  from  the  time 
that  he  got  with  Early  until  the  commission 
of  the  alleged  murder,  he  (Murphy)  would 
not  be  guilty  of  any  offense  under  this  indict- 
ment, and  it  would  be  the  duty  of  the  Jury  to 
so  find." 

Samuel  B.  Browne,  for  appellant.    W.  C 
Fitts,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  in  the  court 
below  was  convicted  of  murder,  and  sen- 
tenced to  the  penitentiary.  On  the  trial  the 
defendant  offered  evidence  of  good  char- 
acter. In  rebuttal,  we  presume,  of  the  evi- 
dence of  good  character,  the  state  was  al- 
lowed to  prove,  against  the  objection  of  the 
defendant,  by  a  deputy  sheriff,  "that  he 
nearly  always  had  a  warrant  for  the  de- 
fendant's arrest."  This  evidence  was  clear- 
ly illegal,  and  should  have  been  excluded. 
A  warrant  in  the  hands  of  an  officer  for  the 
arrest  of  another  establishes  no  fact  affect- 
ing the  general  reputation  of  the  party  to 
be  arrested,  and  good  character  cannot  be 
impeached  by  such  evidence. 

A  defendant  who  avails  himself  of  the 
right  to  testify  in  his  own  behalf  may  be 
cross-examined  generally,  and  be  compelled 
to  disclose  all  facts  within  his  knowledge 
which  could  be  elicited  if  he  was  merely  a 
witness,  and  not  a  defendant,  material  to 
the  issue,  and  is  subject  to  all  legal  ques- 
tions which  may  affect  his  credibility.  It 
is  competent  to  show,  for  the  purpose  of  af- 
fecting his  credibility,  that  a  witness  has 
been  convicted  of  a  felony  (and  a  defendant 
who  has  been  examined  is  subject  to  this 
rule);  but  the  court  record  of  his  conviction. 
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or  a  properly  certified  copy  thereof,  la  the 
primary  evidence  to  establish  the  fact.  It 
cannot  be  proven  by  parol  evidence  in  the 
first  instance.  Thompson  v.  State,  100  Ala. 
70,  14  Sor.th.  878;  Thomas  v.  State,  100  Ala. 
53,  14  South.  621. 

When  a  party  states  to  the  court  certain 
facts  which  he  proposes  to  prove  by  a  wit- 
ness, some  of  which  are  legal,  and  others 
are  Inadmissible,  the  court  does  not  com- 
mit a  reversible  error  by  sustaining  an  ob- 
jection to  the  introduction  of  the  facts  as 
an  entire  statement.  Counsel  offering  the 
evidence  should  separate  the  legal  from  the 
illegal,  and  have  the  court  rule  separately 
aa  to  each  fact,  and  reserve  his  exception. 

The  proper  rule  for  framing  charges  rela- 
tive to  good  character  Is  stated  in  Gold- 
smith v.  State  (Ala.)  16  South.  933;  John- 
son v.  State,  Id.  99;  Scott  v.  State,  Id.  925; 
Newsom  v.  State  (Ala.)  18  South.  206.  Good 
character  cannot  be  dissociated  from  the 
other  facts  in  the  case  by  referring  to  It 
alone  as  being  sufficient  to  generate  a  doubt, 
any  more  than  a  similar  reference  could  be 
made  to  any  other  fact  in  evidence.  Under 
onr  rule,  good  character  of  the  defendant  Is 
a  fact  in  the  case,  in  the  light  of  which  the 
other  facts  must  be  weighed.  The  fact  of 
good  character  may  generate  a  reasonable 
doubt,  when  without  this  fact  the  jury 
might  be  satisfied  beyond  a  reasonable  doubt 
of  guilt.  The  same  may  be  true  of  oth- 
er facts  In  the  case.  The  rule  does  not  au- 
thorise the  framing  of  a  charge  in  such 
way  as  to  give  undue  prominence  to  the 
fact  of  character,  any  more  than  to  any 
other  fact  in  the  case. 

It  is  well  to  keep  in  mind  the  rule  declared 
In  the  case  of  Railroad  Co.  v.  Hurt,  101  Ala. 
34,  13  South.  130,  where  It  is  held  that  the 
court  commits  no  error  In  refusing  charges 
requested  by  a  party  which  are  mere  repe- 
titions of  charges  already  given  at  his  re- 
quest; and  a  mere  variation  in  the  use  of 
words,  which  does  not  change  the  meaning 
in  any  respect,  or  application  of  the  prin- 
ciples asserted,  does  not  affect  the  rule. 
Smith  v.  State,  92  Ala.  30,  9  South.  408. 

We  would  also  direct  attention  to  the  rule 
declared  In  the  case  of  Arp  v.  State,  97  Ala. 
5,  12  South.  301,  where  a  defendant,  being 
tried  for  murder,  attempts  to  Justify  the 
taking  of  the  life  of  an  innocent  person  un- 
der the  plea  of  duress.  If  the  defendant 
fired  the  shot  which  resulted  In  the  death 
of  the  deceased,  or  was  an  accomplice  of 
the  party  wno  committed  the  deed,  although 
the  shot  may  have  been  intended  for  a  dif- 
ferent person,  the  offense,  in  the  eyes  of  the 
law,  is  the  same  that  it  would  have  been 
if  the  shot  had  killed  the  person  for  whom 
it  was  intended.  Clarke  v.  State,  78  Ala. 
474.  It  seems  from  the  evidence  that  the 
deceased  was  the  person  at  whom  the  fatal 
shot  was  fired.  Jackson  v.  State  (Ala.)  17 
South.  333. 

Although  a  party  is  entitled  to  an  acquittal 


if  the  jury  have  a  reasonable  doubt  oi  bis 
guilt,  arising  out  of  any  part  of  the  evi- 
dence, upon  consideration  of  the  whole  evi- 
dence, a  charge  is  misleading  which  in- 
structs the  jury  that  the  defendant  is  en- 
titled to  the  benefit  of  any  reasonable  doubt 
they  may  have  as  to  the  existence  of  any 
material  fact  In  evidence. 

We  are  of  opinion  that  the  principles  de- 
clared and  authorities  cited  will  furnish  suf- 
ficient guide  to  the  court  and  counsel  for  the 
defendant  on  another  trial.  Reversed  and 
remanded. 


ALSTON  v.  YERBY.  Treasurer,  et  al. 
(Supreme  Court  of  Alabama.  Nov.  14.  1895.) 

Witness  Feeh  befobb  Grand  Juki  —  Csbtifica- 
tion  or  Claim. 
Code,  5  4349.  provides  that  the  foreman 
of  the  grand  jury  shall  keep  a  list  of  witnesses, 
and  give  to  each  of  them  a  certificate  stating 
the  number  of  the  case  in  which  the  witness 
attended,  the  time,  the  nnmber  of  miles  trav- 
eled, ana  the  amount  due  him,  and  enter  the 
same  in  a  book,  which  shall  be  certified  by  him, 
and  returned  into  court,  and  be  by  the  clerk 
filed,  and  kept  as  a  part  of  the  records.  Sec- 
tion 4887  provides  that  the  fees  of  witnesses 
before  the  grand  jury  on  the  happening  of  cer- 
tain contingencies  must  be  paid  by  the  county 
in  the  manner  specified  in  section  4889,  which 
provides  that  the  clerk  shall  issue  a  certificate 
to  each  witness  for  the  state,  stating  therein 
the  amount  of  compensation  to  which  he  is  en- 
titled, and  tbe  facts  which,  under  section  4887, 
make  it  a  good  claim  against  the  county,  which 
certificate  is  payable  by  the  treasurers  out  of 
any  fines  or  forfeitures  in  the  county  treasury. 
Had,  that  the  certificate  of  the  clerk  prescribed 
by  section  4889  is  the  only  authentication  of 
claims  for  such  fees  which  the  treasurer  can 
lawfully  pay.  Herr  v.  Seymour,  76  Ala.  270, 
followed. 

Appeal  from  circuit  court,  Tuscaloosa 
county;  8.  H.  Sprott,  Judge. 

Action  by  Samuel  P.  Alston  against  John 
S.  Yerby,  as  treasurer  of  Tuscaloosa  county, 
and  the  sureties  on  his  official  bond.  From 
a  judgment  for  defendants,  plaintiff  ap- 
peals. Affirmed. 

This  action  was  brought  by  the  appellant, 
Samuel  F.  Alston,  against  the  appellees, 
John  S.  Yerby,  as  treasurer  of  Tuscaloosa 
county,  and  the  sureties  on  his  official  bond. 
The  breach  complained  of  was  the  refusal 
of  Yerby,  aa  treasurer,  to  pay  certain  wit- 
nesses' certificates,  which  were  alleged  to 
be  claims  against  the  fine  and  forfeiture 
fund  of  said  county  in  the  hands  of  the 
treasurer.  The  said  certificates  were  issued 
for  attendance  by  the  witnesses  upon  the 
grand  jury,  and  were  signed  by  the  foreman 
of  the  grand  Jury  of  said  county.  A  copy 
of  one  of  the  certificates  was  attached  to 
the  complaint  as  an  exhibit,  and  showed 
that  it  was  simply  a  certificate  of  the  fore- 
man of  the  grand  jury,  with  the  person's 
name  therein  who  had  attended  as  a  wit- 
ness before  the  grand  Jury,  and  who  was 
entitled  to  his  per  diem,  etc.  On  this  certifi- 
cate was  the  following  indorsement:  "State 
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of  Alabama,  Tuscaloosa  County.  I  hereby 
certify  that  the  state  failed  in  this  prosecu- 
tion. August  17,  1894."  This  certificate 
was  signed  by  the  then  clerk  of  the  circuit 
court.  The  defendants  demurred  to  the 
complaint,  which  set  out  the  facts  as  above 
stated,  on  the  grounds  (1)  that  the  wit- 
nesses' certificates  sued  on,  as  set  out  in  the 
complaint,  are  not  legal  charges  against  the 
funds  arising  from  fines  and  forfeitures; 
and  (2)  the  certificates  issued  by  the  fore- 
man of  the  grand  jury  are  not  legal  charges 
against  the  said  fund.  The  court  sustained 
this  demurrer,  and,  the  plaintiff  declining 
to  plead  further,  judgment  was  rendered  for 
the  defendants.  The  plaintiff  prosecutes 
the  present  appeal,  and  assigns  as  error 
the  sustaining  of  the  defendants'  demurrer 
to  plaintiff's  complaint. 

Jones  &  Mayfield,  for  appellant.  Foster 
&  Oliver,  for  appellees. 

HEAD,  J.  Section  4349  of  the  Code  pro- 
Tides  that  the  foreman  of  the  grand  jury 
must  keep  a  list  of  all  witnesses  summoned 
and  in  attendance  before  the  grand  jury, 
and  shall  give  to  each  of  such  witnesses  a 
certificate  stating  the  number  of  the  case  in 
which  such  witness  attended,  the  number 
of  days  of  his  actual  attendance,  the  num- 
ber of  miles  traveled  by  him,  and  the 
amount  due  him;  and  each  of  such  items 
the  foreman  shall  enter  in  a  book  kept  for 
that  purpose;  and  such  book  and  list,  cer- 
tified by  the  foreman  to  be  correct,  must  be 
by  him  returned  into  court,  and  by  the  clerk 
filed  and  kept  as  a  part  of  the  records  of 
such  court.  Section  4887  provides:  "That 
the  fees  of  witnesses  subpoenaed  on  the  part 
of  the  state  to  appear  before  the  grand  jury, 
or  before  any  court  in  which  a  criminal 
prosecution  is  pending,  must  be  taxed 
against  the  defendant,  if  he  is  convicted,  or 
against  the  prosecutor  when  the  costs  are 
imposed  on  him;  but  if  the  defendant  is 
not  convicted,  and  the  costs  are  not  imposed 
on  the  prosecutor,  or  if  the  indictment  Is 
withdrawn  and  filed,  or  the  prosecution 
abated  by  the  death  of  the  defendant,  or  if 
the  costs  are  Imposed  on  either  the  de- 
fendant or  the  prosecutor,  and  an  execution 
against  him  for  the  same  is  returned  'No 
property  found,'  or  if  no  indictment  is  found 
by  the  grand  jury  before  whom  the  wit- 
nesses appear,  or  if  a  nolle  prosequi  is  en- 
tered in  the  case,  such  fees  must  be  paid  by 
the  county  in  the  manner  specified  in  sec- 
tion 4889."  That  section  (4889)  provides 
that:  "It  is  the  duty  of  the  clerk  of  the 
court  to  Issue  a  certificate  to  each  witness 
appearing  on  the  part  of  the  state,  stating 
therein  the  amount  of  compensation  to 
which  he  is  entitled,  and  the  facts  which, 
under  the  provisions  of  section  4887,  made 
it  a  good  claim  against  the  county,  which 
certificate  Is  received  in  payment  of  any 
debt  due  to  the  county  for  fines  and  for- 


feitures, and  payable  by  the  treasurer  out 
of  any  fines  and  forfeitures  in  the  county 
treasury."  In  Herr  v.  Seymour,  76  Ala.  270, 
we  construed  these  provisions.  There  the 
plaintiff,  Seymour,  sued  the  county  treas- 
urer for  his  refusal  to  pay,  among  other 
claims,  certain  witness  certificates  which 
had  been  Issued  by  the  foreman  of  the 
grand  jury  under  section  4349,  above,  In 
substance,  set  out.  These  certificates  were 
indorsed,  "State  failed,"  to  which  the  name 
of  the  clerk  was  signed.  In  this  shape  they 
were  presented  to  the  treasurer  for  pay- 
ment, who  declined  to  pay  them,  because 
they  were  not  the  certificates  of  the  clerk; 
hence  the  suit  We  held  the  position  taken 
by  the  treasurer  was  correct  Reading  to- 
gether the  provision  of  section  4349,  requir- 
ing the  book  and  list  therein  required  to  be 
kept  and  certified  by  the  foreman  of  the 
grand  jury  to  be  returned  Into  court,  and 
by  the  clerk  filed  and  kept  as  a  part  of  the 
records  of  such  court,  and  the  provisions  of 
sections  4887  and  4889,  prescribing,  in  ex- 
press terms,  how  and  by  whom  the  claims 
of  state  witnesses,  including  those  witness- 
es who  appeared  before  the  grand  jury  as 
well  as  those  who  appeared  before  the 
court,  shall  be  certified  to  the  treasurer  for 
payment  we  thought  and  still  think,  that 
the  certificate  of  the  clerk,  as  the  statute 
provides,  was  the  only  authentication  of  the 
claims  which  the  treasurer  could  lawfully 
recognize.  The  list  and  book  filed  with  the 
clerk,  and  made  a  part  of  the  records  of  the 
court,  In  connection  with  the  other  records 
of  his  office,  gave  him  official  Information 
of  all  the  facts  necessary  to  enable  him  to 
make  the  necessary  certificate.  The  certifi- 
cates required  to  be  Issued  by  the  foreman 
to  witnesses  attending  before  the  grand 
Jury  were  intended  to  subserve  other  pur- 
poses than  affording  authority  to  the  treas- 
urer to  pay  the  fees  upon  the  happening 
of  the  statutory  contingencies  which  ren- 
der such  fees  proper  charges  against  the 
fine  and  forfeiture  fund.  We  are  not  dis- 
posed to  depart  from  the  ruling  in  Herr  v. 
Seymour,  supra. 

We  cannot  agree  with  counsel  for  appel- 
lant that  the  act  "to  regulate  the  fine  and 
forfeiture  fund  in  Tuskaloosa  county,"  ap- 
proved February  16,  1893  (Acts  1882-53,  p. 
376),  has  the  effect  to  change  the  rule  above 
reaffirmed.  The  provision  of  this  act,  re- 
quiring the  treasurer  to  keep  an  "account 
showing  all  witnesses'  tickets  registered,  by 
what  person,  from  what  court,  or  whether 
from  the  grand  jury,  and  the  date  of  the 
issuance  of  said  tickets,  and  amount  there- 
of," was  not  intended  to  change  the  means 
prescribed  by  existing  law  for  the  certifica- 
tion to  the  treasurer  of  the  correctness  of 
witness  fees.  The  clerk's  certificate  Issued 
to  a  grand  jury  witness  from  the  data  fur- 
nished by  the  official  list  and  book  filed 
with  the  clerk  by  the  foreman  must  neces- 
sarily snow  the  fees  claimed  were  for  at- 
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tendance  before  the  grand  Jury,  thus  en- 
abling the  treasurer  to  keep  the  account  so 
required  by  the  special  act  If  the  construc- 
tion placed  upon  the  provision  by  appel- 
lant's counsel  be  correct,  the  treasurer 
would  be  required  to  register  and  pay  all 
certificates  issued  by  the  foreman  of  the 
grand  Jury,  without  regard  to  whether  or 
not  the  contingencies,  or  either  of  them, 
prescribed  by  section  4887  of  the  Code,  had 
happened,  upon  which  the  fees  become  char- 
ges against  the  county;  for  surely  there  is 
no  provision  of  the  law  which  authorizes 
the  clerk  to  supplement  or  complete  the  cer- 
tificate of  the  foreman  by  indorsing  thereon 
the  fact  that  one  of  the  contingencies  men- 
tioned has  happened,  or  otherwise.  So  it 
is  that,  if  the  foreman's  certificate  must  be 
registered  and  paid  by  the  treasurer,  It 
must  be  done  without  any  certification  from 
any  source  that  a  fact  exists  which,  under 
the  statute,  makes  it  a  charge  against  the 
county.  The  present  case  being  precisely 
the  same  as  Herr  v.  Seymour,  supra,  and 
unaffected  by  the  special  act,  the  Judgment 
of  the  circuit  court  must  be  affirmed. 

ELYTON  LAND  CO.  v.  DENNY. 
(Supreme  Court  of  Alabama.   Not.  14,  1895.) 

Continuance  —  Refiling  Demurrer  —  Right  to 
Dowbr— Amendment— Deposition— Proof 
of  Deed— Adverse  Possession. 
L  Amendment  of  a  bill  by  striking  out  an 
unnecessary  party,  between  whom  and  the  oth- 
er defendants  there  was  no  joint  interest,  does 
not  entitle  the  other  defendants  to  a  continuance 
under  the  statute,  as  parties  "against  whom  the 
amendment  is  allowed." 

2.  The  amendment  of  a  bill  by  striking  out 
an  unnecessary  defendant  does  not  entitle  the 
other  defendants  to  refile  a  demurrer  to  the  bill, 
having  no  reference  to  such  defendant,  which 
had  been  overruled  before  the  amendment 

3.  The  mere  fact  that  one  has  had  dower 
assigned  her  in  certain  lands  does  not  prevent 
her  afterwards  maintaining  a  suit  for  dower  in 
other  lands. 

4.  Possession  of  land  for  anything  less  than 
20  years  after  right  to  dower  accrues  will  not 
bar  suit  for  dower  therein. 

5.  It  is  in  the  discretion  of  the  court  to 
reject  an  amendment  to  an  answer  introducing 
a  new  plea,  it  being  presented  20  months  after 
the  filing  of  the  answer,  and  after  a  number  of 
continuances  had  been  granted. 

tt.  Though  a  commissioner  taking  evidence 
on  oral  examination  should  not  rule  on  the  evi- 
dence or  disallow  a  question  propounded,  still 
the  court  may  refuse  to  suppress  the  deposition 
because  of  such  ruling,  he  having  merely  refused 
to  allow  a  counsel  on  recross-examination  to 
further  examine  witness  as  to  something  which 
was  not  new  matter,  called  out  on  the  redirect 
examination. 

7.  Execution  or  contents  of  a  deed  is  not 
shown  by  a  witness  who  says  that  a  deed  was 
given  him  by  a  certain  person,  and  that  it  was 
signed  by  him  and  his  wife,  he  further  stating 
that  he  did  not  see  it  signed,  and  that  he  did  not 
know  the  handwriting  of  either  of  such  per- 
sons, and  it  not  being  shown  by  him  that  the 
instrument  was  either  attested,  acknowledged, 
or  recorded,  and  he  having  further  stated  that 
he  could  not  state  what  words  the  deed  con- 
tained, how  the  land  was  described  by  bound- 
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aries  or  numbers,  or  what,  If  any,  consideration 
it  expressed. 

8.  Testimony  that  a  person's  title  to  land 
was  bo  omitted  to  attorneys,  and  declared  good 
by  them,  is  not  admissible  to  show  that  such 
person  had  a. deed  to  the  land  from  a  certain 
person. 

0.  Title  to  land  by  adverse  possession  can- 
not be  shown  by  disconnected  acts  of  short  dura- 
tion, such  as  cutting  wood  thereon,  running 
street  lines,  surveying  it  into  streets  and  blocks, 
grading  a  dummy  line  thereon,  and  laying  the 
track. 

Appeal  from  city  court  of  Birmingham;  W. 
W.  Wllkerson,  Judge. 

Suit  by  Rebecca  E.  Denny  against  the  Ely- 
ton  Land  Company  and  others.  Prom  a  de- 
cree for  plaintiff,  the  Elyton  Land  Company 
appeals.  Affirmed. 

The  bill  in  this  case  was  filed  on  March  23, 
1801,  by  the  appellee,  Rebecca  B.  Denny,  for 
the  purpose  of  having  dower  assigned  to  her 
In  certain  lands  in  Jefferson  county,  specifical- 
ly described  In  the  bill,  of  which  it  was  al- 
leged Joab  Bagley,  who  was  her  former  hus- 
band, died  seised.  The  heirs  of  Joab  Bagley, 
the  Elyton  Land  Company,  and  certain  other 
persons,  who  were  alleged  to  be  in  possession 
of  parts  of  the  land,  In  which  the  dower  was 
sought  to  be  assigned,  as  purchasers  from  the 
Elyton  Land  Company,  were  made  parties  de- 
fendant to  the  bill.  The  Elyton  Land  Com- 
pany demurred  to  the  bill  on  the  grounds  that 
the  claim  of  the  plaintiff  was  a  stale  demand, 
and  that  it  appears  from  the  bill  that  the  com- 
plainant has  been  guilty  of  laches  in  assert- 
ing her  alleged  claim.  This  demurrer  was 
overruled,  and  from  the  decree  an  appeal  was 
prosecuted  to  this  court,  where  said  decree 
was  affirmed.  11  South.  218.  Subsequently, 
on  September  15, 1802,  the  complainant,  with- 
out notice  to  the  other  defendants,  asked  for 
an  order  amending  her  bill  by  striking  out  the 
name  of  S.  W.  John  as  a  defendant  wherever 
it  occurred  in  the  bill,  and  such  amendment 
was  on  that  day  accordingly  filed.  After  the 
filing  of  this  amendment,  the  Elyton  Land 
Company  asked  leave  to  refile  and  Interpose 
to  the  bill,  as  thus  amended,  the  demurrer 
which  was  Interposed  to  the  original  bilL  On 
motion  of  complainant  this  demurrer  was 
stricken  from  the  file.  The  Elyton  Land  Com- 
pany then  filed  certain  pleas  to  the  bill  as 
amended,  which  pleas,  on  objection  and  mo- 
tion by  the  complainant,  were  stricken  from 
the  file.  Thereupon,  the  Elyton  Land  Com- 
pany moved  the  court  for  a  continuance  of  the 
cause,  which  was  overruled.  The  facts  in 
reference  to  these  several  rulings,  as  well  as 
other  facts  necessary  for  a  full  understanding 
of  the  decision  on  the  present  appeal,  are  suf- 
ficiently stated  in  the  opinion. 

On  the  final  submission  of  the  cause,  on  the 
pleadings  and  proof,  the  chancellor  rendered 
the  following  decree:  "This  cause,  coming  on 
this  day  to  be  heard  for  final  decree  on  the 
pleadings,  proof  and  note  of  testimony,  and 
it  appearing  to  the  satisfaction  of  the  court 
that  complainant  was  married  to  and  became 
the  lawful  wife  of  Joab  Bagley  on  the  21st 
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day  of  May,  1848,  and 'so  continued  until  the 
time  of  his  death,  and  that  on  the  15th  day 
of  July,  1854,  Joab  Bagley  became  and  was 
seised  In  fee  of  the  land  in  the  bill  of  com- 
plaint described,  and  so  continued  until  the 
time  of  bis  death,  and  tbat  he  departed  this 
life  on  the  27th  day  of  April,  1875,  it  is  de- 
creed that  complainant  is  entitled  to  the  relief 
prayed  for  and  to  be  endowed  of  the  land  hi 
the  bill  described,  and  it  appearing  that  cer- 
tain of  the  defendants  claim  to  be  tenants  of 
certain  portions  of  said  lands  as  purchasers 
thereof  from  the  Elyton  Land  Company  and 
that  improvements  have  been  made  on  said 
lands,  It  is  ordered  that  it  be  referred  to  the 
clerk  and  register  of  this  court  to  inquire  and 
ascertain  what  parts,  If  any,  of  said  lands 
were  granted  by  the  Elyton  Land  Company  at 
any  and  what  tune  or  times,  before  the  com- 
mencement of  this  suit,  to  8.  B.  Garrett,  John 
Crowder,  the  Highland  Avenue  &  Belt  Rail- 
road Company,  S.  W.  John  and  Mrs.  J.  M. 
GiUespy,  respectively;  It  is  ordered  that  the 
register  Inquire  and  ascertain  whether  or  no 
there  are  any  and  what  improvements,  and 
when  made,  on  each  of  said  parcels  of  land 
granted  by  the  Elyton  Land  Company  to  said 
Garrett,  Crowder  and  Highland  Avenue  and 
Belt  Railroad,  respectively,  and  whether  or  no 
dower  can  be  severally  assigned  by  metes  and 
bounds  in  each  of  said  parcels  of  land  granted 
as  aforesaid  to  the  three  persons  last  named, 
so  that  the  complainant  may  bold  and  enjoy 
the  same  in  severalty,  as  and  for  her  dower 
Interest  in  each  parcel  thereof,  without  preju- 
dice to  the  just  rights  of  either  party.  And 
that  an  account  be  taken  of  the  annual  rents 
and  profits,  together  with  the  annual  interest 
thereon,  of  each  of  said  parcels  of  land  (ex- 
clusive of  improvements  thereon),  which  was 
granted  to  the  said  Garrett,  Crowder  and 
Highland  Avenue  &  Belt  Railroad  Company, 
respectively,  by  the  said  Elyton  Land  Compa- 
ny, from  the  time  of  Bagley's  death  to  the 
time  of  the  report  And  that  an  account  be 
taken  of  the  annual  rents  and  profits,  togeth- 
er with  the  annual  interest  thereon,  of  each 
of  said  parcels  of  land,  together  with  the 
Improvements  thereon,  from  the  time  or  times 
the  same  was  granted  to  the  said  Crowder, 
Garrett  and  Highland  Avenue  and  Belt  Rail- 
road Company,  respectively,  by  the  said  Elyton 
Land  Company,  to  the  time  the  report  is  made. 
It  is  further  ordered  that  an  account  be  taken 
of  the  annual  rents  and  profits,  together  with 
the  annual  interest  thereon,  of  the  whole  of 
said  land,  (saving  and  excepting  such  portions 
thereof  as  were  granted  by  the  said  Elyton 
Land  Company  before  the  commencement  of 
this  suit  to  said  persons  hereinbefore  named 
or  either  of  them)  first,  exclusive  of  the  Im- 
provements thereon,  and  second,  together 
with  all  the  Improvements  thereon,  from  the 
time  of  the  death  of  the  said  Bagley  to  the 
date  of  the  report,  and  to  Inquire  and  ascer- 
tain If  any  and  what  portion  of  said  land  Is 
woodland  and  of  but  little  rental  value." 
The  Elyton  Land  Company  appeals  from  this 


decree  of  the  chancellor,  and  assigns  as  error 
the  Interlocutory  rulings  of  the  chancellor  and 
his  final  decree,  and  the  orders  of  reference 
therein. 

Alex.  T.  London,  for  appellant  Brooks  ft 
Brooks,  for  appellee. 

HARALSON,  J.  1.  There  was  no  neces- 
sity in  the  beginning  to  have  made  S.  W. 
John  a  party  defendant  to  the  bilL  Neither  the 
main  defendant  the  Elyton  Land  Company, 
nor  any  other  defendant  had  any  Interest  in 
his  being  or  not  being  a  party.  There  was  no 
joint  interest  between  him  and  them.  The 
amendment  by  which  he  was  stricken  out- 
made  In  term  time,  on  the  15th  September. 
1892,— wa 8,  in  no  sense,  an  amendment  against 
the  Elyton  Land  Company,  or  any  other  de- 
fendant and  gave  to  neither  any  right  to  a  con- 
tinuance of  the  cause.  The  statute  provides 
for  a  continuance,  "as  a  matter  of  right,"  on 
account  of  an  amendment  when  it  is  "al- 
lowed at  the  hearing,  to  bill  or  answer,"  and 
In  favor  of  the  party  "against  whom  the 
amendment  Is  allowed."  The  application  for 
a  continuance,  at  a  subsequent  term  of  the 
court,— 28th  February,  1894,— based  on  the 
said  amendment  dismissing  the  bill  against 
said  John,  was  wholly  lacking  in  merit  and 
was  properly  overruled.  It  was  allowed  at 
a  previous  term,  and  not  against  the  interest 
of  any  defendant  to  the  bill. 

2.  When  the  bill  was  filed,  the  defendant, 
the  Elyton  Land  Company,  interposed  a  de- 
murrer to  it  based  on  several  grounds.  It 
was  overruled,  and  on  appeal  to  this  court, 
the  decree  of  the  lower  court  was  affirmed. 
11  South  218.  This  defendant  we  Infer, 
when  the  cause  returned  to  the  lower  court, 
proposed  to  reflle  the  same  demurrer,  when 
there  had  been  no  amendment  made  to  the 
bill,  except  Its  dismissal  against  the  said  S. 
W.  John.  The  demurrer  as  reflled  does  not 
appear  in  the  transcript,  but  the  motion  to 
strike  and  the  decree  therefor  do  appear,  and 
from  statements  of  counsel  In  their  briefs.  It 
may  be  assumed  that  the  original  demurrer 
was  either  reflled  without  leave,  or  proposed 
to  be  reflled.  There  was  no  error  In  not 
allowing  the  demurrer  to  be  reflled.  It  had 
been  condemned  by  this  court,  and  dismissal 
of  the  bill  against  said  John,  to  whom  the 
de-nurrer  In  no  wise  related,  offered  no  Jus- 
tification for  its  refiling. 

3.  Another  ground  of  error  as  assigned,  is 
that  the  court  erred  hi  striking  the  pleas  of 
appellant  from  the  file.  The  motion  or  the 
complainant  to  disallow  the  pleas,  stated  tbat 
they  were  filed  without  leave  of  the  court, 
on  the  27th  of  February,  1894,  and  the  or- 
der of  the  court  striking  them  from  the  file, 
recites  that  they  were  filed  on  that  date.  It 
does  not  appear  in  the  transcript  that  any 
pleas  were  filed  on  the  27th  of  February, 
1894.  On  the  28th  of  February,  1894,  it  does 
appear,  that  the  defendant  amended  its  an- 
swer to  the  bill,  which  amendment  appears 
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Indorsed,  "Amendment  to  bill,"  and  recites 
in  the  beginning:  "The  defendant,  the  Ely- 
ton  Land  Company,  by  leave  of  the  court, 
comes  and  for  plea  to  the  bill  of  complaint 
as  amended,  amends  its  answer  as  hereto- 
fore filed,  by  adding  thereto  the  following: 
'(<$)  For  further  answer  defendant  says,'" 
etc.  The  substance  of  the  amendment  is, 
that  on  the  death  of  Joab  Bagley,  the  hus- 
band of  complainant,  in  the  year  1875,  one 
William  J.  Eubank  was  duly  appointed  his 
administrator  by  the  probate  court  of  Jef- 
ferson county;  that  on  the  11th  of  October, 
1875,  on  the  application  of  said  administrator, 
the  probate  court,  by  due  proceedings  there- 
for, allotted  dower  to  the  complainant  in 
certain  lands  described  in  the  petition,  (other 
than  those  in  which  dower  is  now  sought) 
which  belonged  to  her  deceased  husband; 
that  complainant  accepted  the  dower  so  as- 
signed to  her,  ,  and  entering  into  the  posses- 
sion thereof,  in  1879,  sold  and  conveyed  all 
her  right  and  interest  hi  them,  to  one  Ster- 
rett;  that  at  the  time  of  the  assignment  of 
this  dower  to  her,  dower  in  the  lands  de- 
scribed in  the  bill  might  have  been  assigned 
to  her,  if  she  was  entitled  thereto;  that  the 
lands  described  in  the  bill  bad  been  in  the 
quiet  and  peaceable  possession  of  defend- 
ant, and  those  under  whom  it  claims  and 
those  claiming  under  it,  for  more  than  20 
years  before  the  filing  of  the  bill,  and  more 
than  15  years  since  dower  was  assigned  to 
complainant  in  the  other  lands  of  her  de- 
ceased husband;  that  in  1875,  the  lands  de- 
scribed in  the  bill  were  wild,  rough  lands,  of 
small  value,  and  since  that  time,  the  defend- 
ant has  caused  them  to  be  surveyed  and  laid 
off  into  lots  and  blocks,  and  they  are  now 
worth  40  or  50  times  as  much  as  they  were 
in  1875.  It  is  further  averred,  that  the  com- 
plainant is,  by  such  proceedings  and  the  ac- 
ceptance of  the  lands  allotted  to  her,  and 
by  her  long  acquiescence  therein,  barred  of 
her  right  to  claim  dower  In  the  lands  men- 
tioned in  the  bill.  There  is  nothing  here  set 
up,  if  said  amendment  be  treated  as  a  plea, 
to  bar  complainant  in  this  suit  The  fact 
that  she  had  been  endowed  of  other  lands  of 
her  husband,  did  not  prevent  her  from  dower 
in  those  described  in  the  bill,  unless  she  was 
otherwise  barred.  The  fact  that  defendant, 
and  those  under  whom  it  claims,  had  been 
In  the  quite  and  peaceable  possession  of  said 
lands  for  15,  or  any  number  of  years  short 
of  20,  would  not  bar  complainant  "It  re- 
quires twenty  years  to  raise  the  presump- 
.  tion  that  the  claim  was  relinquished  or  other- 
wise barred  or  cut  off."  1  Brick.  Dig.  p.  619, 
§§  105, 108;  Land  Go.  v.  Denny,  96  Ala.  837, 
11  South.  218.  Her  right  of  dower  certainly, 
did  not  accrue,  and  could  not  have  been  as- 
serted, until  her  husband  died,  in  1875  (Boyd 
v.  Harrison,  36  Ala.  538);  and  unless  her  hus- 
band aliened  the  land  in  his  lifetime,  her 
claim,  at  the  time  of  the  filing  of  this  bill- 
March  23,  1891— was  neither  stale  nor  barred 
(Land  Co.  v.  Denny,  supra;  Barksdale  v. 


Garrett,  64  Ala.  277).  So,  if  it  be  allowed  that 
the  court  rejected  the  said  amendment  as  a 
plea,  there  was  no  error,  since  It  was  within 
the  discretion  of  the  court  to  do  so  at  that 
late  date,— some  20  months  and  a  number  of 
continuances  after  answer  filed,  and  for  the 
further  reason,  that  it  does  not  set  up  a 
good  defense  against  the  bill.  Moreover, 
this  paper  was  filed  as  an  amendment  to  the 
answer,  and  the  defendant  got  the  full  benefit 
of  It  as  such  on  the  trial,  having  been  al- 
lowed to  introduce  evidence  to  sustain  it 

4.  On  the  direct  examination  of  the  com- 
plainant, she  testified,  that  before  her  hus- 
band's death,  his  papers  were  put  by  him 
in  a  small  trunk.  On  the  cross-examination 
she  stated,  that  after  his  death,  Mr.  Eubank, 
the  administrator,  came  and  got  some  papers, 
but  what  papers  he  got  she  did  not  know; 
that  she  gave  the  trunk  to  a  little  child,  and 
the  last  she  saw  of  It,  it  was  under  the  house, 
and  she  did  not  know  what  became  of  it; 
that  the  papers  left  in  the  trunk  did  not  seem 
to  be  of  much  Importance,  and  that  she  look- 
ed over  them,  but  did  not  know  what  they 
were  or  whether  they  had  been  destroyed 
or  not.  She  had  been  examined  in  chief  and 
on  the  cross  about  certain  deeds  and  con- 
veyances, and  the  purpose  of  the  complain- 
ant was  to  show  that  there  was  no  deed  in 
the  trunk,  and  on  the  part  of  defendant, 
that  there  might  have  been  one  in  it.  On 
the  redirect  examination,  she  testified,  that 
there  was  no  deed  among  the  papers.  After 
the  examination  had  closed,  defendant's  coun- 
sel proposed  to  ask  the  witness  the  ques- 
tions: "How  do  you  know  that  there  was  no 
deed  in  the  little  trunk?  Do  you  know 
what  a  deed  is?"  "Explain  what  a  deed  ls7* 
—on  the  ground,  that  the  matter  about  the  deed 
La  the  trunk  was  new,  drawn  out,  on  the  redi- 
rect examination,  as  to  which  he  had  a  right  to 
cross-examine  the  witness.  The  complainant's 
counsel  objected,  on  the  ground,  that  the  ex- 
amination was  closed;  that  it  appeared  from 
the  testimony  that  the  witness  had  been  exam- 
ined and  cross-examined  in  reference  to  deeds, 
and  that  the  proposed  recross-examl  nation  was 
not  allowable.  A  commissioner  taking  evi- 
dence on  oral  examination,  generally,  should 
not  assume  to  pass  on  the  legality  or  rele- 
vancy of  evidence,  and  to  disallow  any  ques- 
tion that  is  propounded.  His  business  is  to 
write  down  the  questions  and  the  objections 
to  them,  if  any,  and  put  down  the  answer, 
referring  the  legality  or  relevancy  of  the  evi- 
dence to  the  court  In  this  Instance,  the 
commissioner  sustained  the  objection  Inter- 
posed to  the  recrosB-examlnation  of  the  wit- 
ness, and  declined  to  take  the  answers  to  the 
questions.  It  was  manifestly  not  new  mat- 
ter, called  out  on  the  redirect  examination  as 
to  which  defendant  proposed  to  further  ex- 
amine the  witness,  and  counsel  had  no  right 
to  recross  on  it  If  the  examination  had 
been  before  the  court  it  would  have  been  a 
matter  of  discretion  with  the  court  to  al- 
low, and  not  of  right  In  the  defendant  to 
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have  the  questions  answered.  The  court  de- 
clined to  suppress  the  deposition  on  account 
of  this  ruling  of  its  commissioner,  and  in 
exercising  this  discretion  there  was  no  error. 

5.  The  only  remaining  question  in  the  case, 
that  needs  to  be  considered  is,  whether  or 
not  Joab  Bagley,  the  former  husband  of 
complainant,  in  his  lifetime,  sold  and  con- 
veyed the  land  described  In  the  bill,  to  W. 
W.  Brown,  under  whom,  by  mesne  convey- 
ances, the  defendant  claims  title.  If  he  did, 
as  is  contended  by  defendant,  complainant 
is  not  now  entitled  to  dower.  If  he  did  not, 
as  complainant  contends  is  the  fact,  she  is 
dowable  of  the  said  lands.  The  complain- 
ant proved  title  in  her  husband,  through  a 
certified  copy  of  a  patent  to  the  land,  issued 
by  the  United  States  government  to  him,  in 
the  year  1854;  that  she  and  her  husband 
lived  In  Elyton,  about  2%  miles  from  the 
land  in  controversy;  that  the  land  was  un- 
inclosed,  vacant  woodland,  until,  about  the 
year  1886,  the  Elyton  Land  Company  built, 
and  sluce  then  it  and  its  grantees  have  oper- 
ated, a  dummy  railroad  line  for  about  half 
a  mile  through  and  across  it;  that  the  great- 
er portion  of  the  land  is  still  uninclosed,  va- 
cant woodland,  all  the  improvements  there- 
on, except  the  dummy  track,  being  some  six 
or  eight  dwelling  houses,  the  first  of  which 
was  built  in  1887  or  1888;  that  Joab  Bagley 
died  intestate,  in  April,  1875,  and  dower  has 
never  been  assigned  to  complainant  in  said 
lands;  that  Bagley  left  nothing  among  his 
papers  to  Indicate  to  complainant  that  he 
ever  owned  said  land,  and  she  was  ignorant 
till  just  before  the  bill  was  filed  of  Its  loca- 
tion, or  that  her  husband  ever  owned  the 
same.  She  also  swore  that  she  never  saw 
a  deed  from  her  husband  to  W.  W.  Brown, 
the  alleged  alienee  of  her  husband,  and  gran- 
tor of  defendant,  and  that  she  never  signed 
any  such  deed  to  said  land.  The  bill  was 
filed  in  less  than  16  years  after  the  husband's 
death.  Appellant  contends  that  Bagley  con- 
veyed these  lands  to  W.  W.  Brown,  in  1870, 
and  Brown  conveyed  them  in  December, 

1870,  to  Joslak  Morris,  and  Morris  and  wife, 
to  the  Elyton  Land  Company  in  February, 

1871.  To  show  alienation  from  Bagley  to 
Brown,  appellant  relleB  principally  upon  the 
evidence  of  said  W.  W.  Brown.  The  com- 
plainant objected  to  the  competency  of 
Brown  to  testify,  on  the  ground  that  his  evi- 
dence related  to  a  transaction  between  him 
and  Bagley  in  which  the  estate  of  the  heirs 
of  the  latter  were  directly  Interested,  and 
because  a  sufficient  predicate  had  not  been 
laid  by  defendant  for  introducing  secondary 
evidence  of  the  contents  of  a  deed  alleged  to 
be  lost  Waiving  a  consideration  of  these 
questions,  not  now  before  us,  and  regarding 
them  as  properly  ruled  in  favor  of  appellee, 
we  are  constrained  to  hold,  that  defendant 
has  not  established  a  conveyance  of  said 
land  by  said  Bagley  during  his  life.  Brown 
says:  "I  swapped  80  acres  of  land  to  him, 
for  80  acres  nearer  to  me.   I  gave  him  this 


deed  here,  last  testified  about,  and  he  gave 
me  a  deed.  My  deed  called  for  80  acres, 
and  his  called  for  80  acres  also."  He  also 
said  that  Bagley  and  his  wife,  the  com- 
plainant, signed  the  deed.  But  he/ swore 
that  he  did  not  see  it  signed,  and  that  he 
did  not  know  the  handwriting  of  either  Bag- 
ley  or  his  wife.  It  is  not  shown  by  him, 
that  said  Instrument  was  either  attested,  ac- 
knowledged or  recorded. '  He  also  swore, 
that  he  was  unable  to  say  what  words  the 
alleged  deed  from  Bagley  to  him  contained, 
how  many  lines  it  contained,  or  what  any 
line  contained,  how  the  land  was  described, 
—by  boundaries  or  numbers,— nor  whether 
there  was  any  consideration  expressed  in 
the  deed,  or  if  so,  what  it  was.  "The  fac- 
tum of  a  written  instrument  may  be  shown 
without  its  production,  or  accounting  for  its 
absence,  but  not  its  contents  or  legal  effect- 
Though  the  witness  may  call  it  a  deed  or 
conveyance,  this  is  not  proof  that  it  is  a 
deed."  Hancock  v.  Kelly,  81  Ala.  378,  2 
South.  281.  "The  proof  of  the  contents  vf 
a  lost  paper  ought  to  be  such  as  to  leave  no 
reasonable  doubt  as  to  the  substantial  parts 
of  the  paper."  The  proof  should  be  such  as 
to  furnish  clear,  full  and  satisfactory  evi- 
dence of  what  It  contained,— of  Its  substan- 
tial parts.  Potts  v.  Coleman,  86  Ala.  100,  5 
South.  780;  McBryde  v.  Rhodes,  69  Ala.  134; 
Jaques  v.  Horton,  76  Ala.  246;  Skeggs  v. 
Horton,  82  Ala.  355,  2  South.  110;  Shorter  v. 
Sheppard,  33  Ala.  658^/  The  evidence  pro- 
posed falls  far  short  of  proving  that  there 
was  such  a  deed,  and  what  its  contents  were. 
AU  the  other  evidence  adduced  by  defendant, 
such  as  that  complainant  had  delayed  for 
over  15  years  to  assert  her  claim;  that  Mor- 
ris, whose  purpose  it  was,  through  a  com- 
pany to  be  formed,  to  found  a  city,  bought 
from  Bagley  and  Brown,  other  adjacent 
lands;  that  Brown  conveyed  to  him  this 
particular  80  acres;  that  the  titles  to  all 
these  lands  were  submitted  to  Porter  &  Mar- 
tin, attorneys  employed  to  investigate  the 
title,  and  the  probabilities  that  they  would 
not  have  reported  Brown's  title  good,  if  Bag- 
ley  had  not. conveyed  to  him.  and  such  like 
evidence,  is  entirely  irrelevant  and  lacking 
in  legal  sufficiency  to  establish  the  execution 
of  a  conveyance,  by  Bagley  and  complainant, 
to  Brown,  of  said  land. 

6.  There  is  nothing  in  the  defense,  that 
the  defendant  company,  and  those  under 
whom  It  claims,  were  in  adverse  possession 
of  the  premises  for  more  than  20  years  prior 
to  the  commencement  of  this  suit  There  Is 
no  proof  that  during  that  time,  the  occupa- 
tion of  appellants  and  those  from  whom  they 
claim  was  open,  notorious,  uninterrupted, 
and  continuous.  The  proofs  fail  to  show 
that  there  was  any  person  in  the  occupation 
of  the  premises  or  any  part  of  it  claiming 
title  thereto,  In  hostility  to  the  owner,  from 
1870  to  1887  or  1888.  There  were  occasional 
acts  tending  to  show  possession,  such  as 
cutting  wood  by  Brown,  in  1870;  running 
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street  lines  In  1870  or  1871;  surveying  It 
into  streets  and.  blocks  In  1882;  grading  a 
dummy  line  In  1884,  and  laying  the  track  in 
1886,  but  all  such  acts  were  disconnected, 
were  not  continuous,  and  of  brief  duration. 
Eureka  Co.  t.  Norman t  (Ala.)  16  South.  579; 
Parks  v.  Barnett,  Id.  136;  Normant  v.  Eure- 
ka Co.,  98  Ala.  181,  12  South.  454;  Ross  v. 
Goodwin,  88  Ala.  390,  6  South.  682. 

7.  There  is  no  error  of  which  appellant  can 
complain  in  the  decree  rendered.  Every 
fact  required  to  be  ascertained  by  the  refer- 
ence, if  not  necessary  for  the  final  decree 
to  be  rendered,  may  be  of  service.  If  not, 
the  ascertainment  of  them  will  do  no  harm. 
From  them  we  may  not  now  anticipate  er- 
ror. Affirmed. 


BESSEMER  LAND  &  IMPROVEMENT 
OO.  t.  JENKINS. 
{Supreme  Court  of  Alabama.    Nor.  14,  1895.) 
Trespass— Description  op  Premises  —  Removal 

OP  BODY  PROM  CEMKTCBT  —  ACTION  FOR  DAM- 
ASKS —  Evidenob  —  Instructions  —  Excessive 
Damages. 

1.  A  complaint  in  trespass  for  removing 
the  body  of  plaintiffs  child  from  a  burial  place, 
describing  the  premises  as  a  burial  lot  in  a 
graveyard  near  B.,  in  a  certain  county,  which 
graveyard  is  included  in  the  land  occupied  by  a 
certain  company,  and  which  was  dedicated  by 
defendant  as  a  burying  ground,  is  good,  as  : 
against  a  demurrer  that  the  lot  trespassed  on  j 
is  not  described  with  sufficient  accuracy.  ! 

2.  In  an  action  for  removing  the  body  of  \ 
plaintiff's  child  from  its  burying  place,  evidence  | 
of  whom  the  coffin  was  bought,  the  cost  thereof,  j 
and  the  amount  of  the  funeral  expenses  is  im- 
material,  it  not  being  pretended  that  defendant  j 
knew  anything  about  the  funeral  or  burial,  and  ; 
the  real  issue  being  the  rightful  possession  by  ! 
plaintiff  of  the  soil  where  the  body  was  bnried.  j 

3.  That  defendant's  agent  had  knowledge  : 
of  plaintiffs  residence  at  the  time  that  he.  with-  j 
out  notice  to  plaintiff,  removed  the  body  of 
plaintiffs  child  from  one  burying  place  to  an- 
other, cannot  be  shown  by  transactions  between 
him  and  plaintiff,  occurring  long  before-  he  be- 
came defendant's  agent  ; 

4.  That  a  report  made  by  officere  of  de-  | 
fendant  corporation  at  a  meeting  of  the  stock-  ; 
holders  was  not  rejected  by  the  stockholders  at  | 
the  meeting  may  be  shown,  over  defendant's 
objection  that  the  proper  evidence  was  the  min- 
utes of  the  meeting,  by  testimony  jjf  defendant's 
secretary  and  bookkeeper,  in  whose  hands  are 
the  books,  that  no  part  of  the  report  was  reject-  ', 
ed,  so  far  as  the  books  show,  there  being  noth-  ' 
ing  therein  relative  to  the  matter.  \ 

5.  Report  of  officers  of  a  land  company,  \ 
made  at  a  stockholders'  meeting,  that  the  com-  i 

Sany  had  selected,  inclosed,  and  set  aside  land 
jr  a  burying  place,  is  relevant  on  the  question 
of  dedication. 

6.  To  show  interest  of  witness  against  de- 
fendant he  may  be  asked,  in  an  action  for  re- 
moving the  body  of  plaintiffs  child  from  its  t 
burying  place,  if  plaintiff  has  brought  an  ac-  f 
tion  against  him  on  account  of  the  same  thing, 
and  if  it  has  been  finally  determined. 

7.  A  charge  on  the  effect  of  evidence,  with- 
out request,  and  assuming  the  credibility  of  the 
evidence,  is  erroneous. 

8.  In  an  action  for  unlawful  removal  of  the 
body  of  plaintiffs  child  from  its  burying  place,  ; 
injury  to  the  feelings  is  an  element  of  damages.  | 

9.  That  plaintiff  erected  a  head  board  at 
the  grave  of  his  child,  put  turf  around  it,  plant*  I 


ed  trees  at  the  head  and  foot  thereof,  does  not 
of  itself  show  rightful  possession  of  the  soil 
and  consequent  right  to  sue  for  removal  of  the 
body. 

10.  It  is  error  to  charge,  in  an  action  for  the 
removal  of  the  body  of  plaintiffs  child  from 
one  cemetery  to  another,  that,  if  plaintiff  had 
actual  possession  of  the  soil  where  the  body  was 
buried,  he  was  entitled  to  recover,  where, 
though  defendant  removed  the  body  without  the 
knowledge  or  consent  of  plaintiff,  and  without 
notice  to  him  to  remove  it,  there  was  evidence 
that  plaintiff  knew  or  had  notice  that  defendant 
had  discontinued  the  old  cemetery,  and  parties 
were  requested  to  remove  their  dead  to  the  new 
cemetery  provided  by  defendant  in  lieu  of  the 
old. 

11.  A  verdict  of  $1,700  for  damages  for  re- 
moval of  the  body  of  a  child  from  a  discontinued 
cemetery  to  one  provided  in  lieu  thereof,  with- 
out notice  to  the  parent  to  remove  it,  is  exces- 
sive. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  James  A.  Jenkins  against  the  Bes- 
semer Land  &  Improvement  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

This  was  an  action  of  trespass,  brought  by 
tbe  appellee,  James  A  Jenkins,  against  the 
appellant,  the  Bessemer  Land  &  Improve- 
ment Company,  to  recover  damages  for  the 
unlawful  invasion  of  a  burial  place,  and  ex- 
huming and  carrying  away  the  remains  of 
the  plaintiff's  child  without  the  consent  of 
the  plaintiff.  In  the  complaint  the  burial  lot 
or  close,  upon  which  the  trespass  was  alleged 
to  have  been  committed,  was  described  as 
follows:  "That  the  lot  or  close  m  which  the 
body  of  said  child  was  buried  Is  situated  in 
a  burying-ground  or  graveyard  near  Bes- 
semer in  said  Jefferson  county,  which  bury- 
ing ground  or  graveyard  is  now  included  in 
the  land  occupied  by  the  Pipe  Works  Com- 
pany in  or  near  said  Bessemer,  which  said 
burying  ground,  or  graveyard  had  been  for 
many  years  before  that  'time  used  and  oc- 
cupied as  a  burying  ground  or  graveyard  by 
the  public,  having  been  set  apart  or  dedicated 
by  defendant  company  as  and  for  a  public 
burying  ground  or  graveyard."  The  defend- 
ant demurred  to  the  complaint  on  the  ground 
that  it  did  not  describe  with  sufficient  ac- 
curacy the  lot  or  close  which  plaintiff  alleges 
was  broken  into  and  trespassed  upon.  The 
court  overruled  this  demurrer,  to  which  the 
defendant  duly  excepted. 

The  undisputed  facts  showed  that  on  the 
7th  day  of  October,  1888.  plaintiff  James  A. 
Jenkins  had  a  child  buried  in  a  plot  of  land 
in  or  near  the  town  of  Bessemer.  The  burial 
was  conducted  by  an  undertaker  named  S.  E. 
Jones.  Jones  charged  the  plaintiff  six  dol- 
lars for  a  burial  place  in  the  plot  of  ground, 
in  which  the  body  was  buried,  which  was 
paid  by  plaintiff.  This  alleged  sale  was  ver- 
bal and  of  a  burial  right  in  the  ground.  No 
specified  number  of  feet  was  sold,  and  no  lot 
was  designated.  Plaintiff  testified  that  no 
agreement  was  made  for  any  particular  sized 
lot;  that  he  had  no  fence  around  the  lot,  and 
that  there  were  no  defined  limits  to  the  lotv 
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The  testimony  further  showed  that  the  plot  of 
ground  in  which  plaintiff's  child  was  buried 
had  belonged  to  appellant  company;  that  it 
was  inclosed  as  a  cemetery  in  1887  by  order  of 
the  vice  president  of  said  company;  that  at  the 
first  annual  meeting  of  the  stockholders  of  said 
company,  a  report  was  submitted  to  the  stock- 
holders by  the  president,  in  which  he  stated 
that  this  piece  of  ground  had  been  laid  off 
as  a  cemetery,  and  that  small  charges  would 
be  made  for  interments,  in  order  to  keep  it 
up.  The  first  interment  made  in  said  plot 
of  ground  was  made  in  1880.  In  1889,  appel- 
lant company  endeavored  to  lease  said  plot 
of  ground  to  the  city  of  Bessemer,  as  a  cem- 
etery, for  a  nominal  rent,  and  the  officers 
of  said  company  thought  for  several  months 
that  this  lease  had  been  accepted.  In  1890 
the  use  of  this  parcel  of  ground  as  a  cem- 
etery was  discontinued.  The  ground  was  oc- 
cupied by  the  works  of  the  Howard-Harrison 
Iron  Company,  and  the  bodies  interred  in  It, 
were  disinterred  and  removed  to  the  Cedar 
Hill  Cemetery.  The  body  of  the  Jenkins 
child  was  disinterred  and  removed  by  8.  E. 
JoneB,  who  was  employed  by  defendant  to  re- 
move the  bodies  buried  in  said  burial  ground. 
S.  E.  Jones,  a  witness  for  the  plaintiff,  tes- 
tified that  be  removed  the  body  of  the  plain- 
tiff's child  with  others  in  a  decent  and  proper 
manner,  and  relnterred  it  in  a  decent  and 
proper  manner  in  the  Cedar  Hill  Cemetery, 
marked  the  place  of  its  reinterment,  and 
pointed  it  out  to  Mrs.  Jenkins.  The  evidence 
for  the  plaintiff  tended  to  show  that  the  grave 
so  pointed  out  was  dug  into,  and  that  it  did 
not  contain  the  body  of  the  Jenkins  child. 
The  evidence  of  Jones  tended  to  show  that  he 
agreed  with  appellant  company  to  buy  a 
burial  lot  In  the  Nineteenth  Street  Cemetery; 
that  he  never  paid  for  it;  that  it  was  in  this 
lot  that  the  right  to  inter  hls(  child  was  sold 
to  Jenkins,  and  in  it,  Jenkins'  baby  was  orig- 
inally Interred;  that  five  other  Infants  were 
interred  in  the  same  lot;  that  all  of  these  In- 
fants were  removed  to  Cedar  Hill  Cemetery, 
and  reinterred,  and  the  same  marks  put  over 
their  graves  in  the  Cedar  Hill  Cemetery,  as 
had  been  over  them  in  the  Nineteenth  Street 
Cemetery.  McNutt,  secretary  and  treasurer 
of  the  appellant  company,  a  witness  for  plain- 
tiff, testified  that  no  lot  was  ever  sold  Jones,  or 
anyone  else  in  the  Nineteenth  Street  Cemetery, 
and  no  charge  was  ever  made  by  appellant 
company  for  Interment  therein.  The  testi- 
mony of  Jenkins  tended  to  show  that  no  no- 
tice was  ever  given  to  him  of  the  intended  re- 
moval of  the  bodies,  and  that  his  first  knowl- 
edge of  the  changed  use  of  the  Nineteenth 
street  property  was  in  1891,  when  he  went 
out  to  the  former  graveyard  and  found  it  oc- 
cupied by  the  pipe  works.  The  evidence 
showed  that  during  all  of  this  time,  plaintiff 
lived  in  the  town  of  Bessemer,  not  much  over 
a  mile  from  the  Nineteenth  Street  Cemetery; 
that  he  was  engaged  in  the  saloon  business 
and  was  a  subscriber  to  the  Bessemer  Week- 
ly, a  paper  published  in  said  town;  that  in 


April,  1890,  the  publications  of  said  paper  con- 
tained prominent  articles  on  the  cemetery, 
speaking  of  the  beauty  and  fitness  of  Cedar 
Hill  as  a  cemetery;  congratulating  the  citi- 
zens on  the  fact  that  it  was  to  be  used  as 
a  cemetery,  stating  that  the  bodies  buried  in 
the  Nineteenth  Street  Cemetery  were  to  be 
removed  to  the  Cedar  Hill  Cemetery;  and  that 
gigantic  pipe  works  were  to  be  erected  on  the 
site  of  the  Nineteenth  Street  Cemetery.  It 
was  further  shown  that  the  works  of  the  How- 
ard-Harrison Iron  Company,  so  erected,  were 
visible  from  almost  any  part  of  Bessemer; 
were  of  considerable  magnitude,  employing 
about  700  men,  and  occupying  8  or  10  months 
in  construction.  It  was  further  shown  that 
Cedar  Hill  was  much  more  desirable  as  a 
cemetery  than  the  Nineteenth  Street  Ceme- 
tery; that  the  appellant  company  donated  30 
acres  of  ground  to  the  Cedar  Hill  Cemetery 
Company;  that  it  contracted  for  the  removal 
of  the  bodies  from  the  Nineteenth  Street  Cem- 
etery to  the  Cedar  Hill  Cemetery  by  a  regu- 
lar undertaker,  and  in  a  decent  and  proper 
manner.  It  was  further  shown  that  prior  to 
the  removal  of  the  bodies  from  the  Nineteenth 
Street  Cemetery  to  the  Cedar  Hill  Cemetery, 
the  president  of  the  appellant  company  asked 
the  mayor  of  Bessemer  to  ascertain  if  it  would 
be  acceptable  to  the  people  generally  to  re- 
move the  bodies  to  the  Cedar  Hill  Cemetery; 
that-  the  mayor  saw  those  whom  he  knew 
had  dead  buried  there;  that  there  was  no 
way  to  ascertain  exactly  who  had  been  buried 
in  the  Nmeteenth  Street  Cemetery;  that  ev- 
erybody the  mayor  spoke  to  was  in  favor  of 
the  removal;  that  there  was  considerable  dis- 
satisfaction with  the  Nineteenth  Street  Cem- 
etery as  a  burying  ground,  and  on  that  ac- 
count the  people  whom  the  mayor  saw,  who 
had  dead  buried  there,  were  anxious  to  have 
them  removed;  and  that  the  mayor  reported 
to  the  president  of  the  appellant  company  that 
he  thought  the  people  were  in  favor  of  the 
removal  of  the  bodies.  The  evidence  of  plain- 
tiff tended  to  show  that  he  put  a  head  board 
at  his  child's  grave  with  his  name  on  It;  that 
he  planted  cedar  trees  at  the  head  and  foot 
of  the  grave  and  put  turf  on  it  The  evidence 
of  Jones  tended  to  show  that  at  the  time  of 
the  removal  there  was  no  bead  board,  no 
cedar  trees,  and  only  some  pebbles  over  the 
grave. 

The  rulings  of  the  court  upon  the  evidence, 
which  are  reviewed  on  the  present  appeal  are 
sufficiently  stated  in  the  opinion.  Among  the 
charges  asked  by  the  court,  and  to  the  re- 
fusal to  give  each  of  which  the  defendant 
separately  excepted,  were  the  following:  (3) 
"The  court  charges  the  jury  that  if  they  be- 
lieve from  the  evidence  in  this  case  that  the 
only  possession  Jenkins  had  of  the  land 
wherein  the  body  of  his  child  was  buried, 
consisted  in  the  burial  of  the  child,  and  the 
subsequent  beautiflcation  of  his  grave,  and 
If  the  jury  further  believe  from  the  evidence 
that  Jenkins  was  never  in  actual  possession 
of  any  lot  or  particular  piece  of  ground  Id 
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which  his  child's  body  was  buried,  then  the 
Jury  will  find  a  verdict  for  the  defendant." 
<4)  "The  court  charges  the  jury  that  if  they 
believe  the  evidence  in  this  case,  they  cannot 
award  the  plaintiff  damages  for  the  purpose 
of  compensating  for  any  Injury  to  his  feel- 
ings." (7)  "The  court  charges  the  jury  that 
they  cannot  award  the  plaintiff  damages  In 
this  case  for  injuries  to  his  feelings."  The 
other  charges  and  the  rulings  upon  the  mo- 
tion for  a  new  trial  are  sufficiently  stated  in 
the  opinion.  There  was  judgment  for  the 
plaintiff.  The  defendant  appeals,  and  assigns 
as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

Walker  Percy,  for  appellant  Cabaniss  & 
Weakley,  for  appellee. 

HARALSON,  J.  1.  The  close  alleged  to 
have  been  broken  by  defendant,  is  not  de- 
scribed hi  the  complaint  with  definite  partic- 
ularity, but  sufficiently  so,  to  prevent  the 
defendant  from  being  misled  or  uncertain  as 
to  the  particular  locus  in  quo  of  the  trespass 
complained  of.  If  a  more  accurate  descrip- 
tion had  been  made,  it  would  have  given  the 
defendant  no  better  Information  as  to  the 
venue  of  the  realty,  than  that  furnished  by 
the  complaint.  2  Chit  PI.  609.  The  demur- 
rer which  questioned  the  sufficient  accuracy 
of  the  lot  or  close  which  plaintiff  alleges  de- 
fendant broke  and  trespassed  on,  was  prop- 
erly overruled. 

2.  The  case  was  tried  on  the  two  pleas  of 
"not  guilty,"  and  "that  at  the  time  of  said 
alleged  trespass,  the  defendant  had  the  right- 
ful possession  of  the  land  on  which  said  tres- 
pass is  alleged  to  have  been  committed." 
There  were  other  errors  assigned  on  account 
of  the  rulings  of  the  court  on  the  pleadings, 
which  have  not  been  insisted  on  in  argument 
and  will  be  treated  as  waived. 

3.  Exactly  what  the  rights  of  one  are  to 
the  burial  place  of  his  dead,— in  the  absence 
of  a  fee  to  the  soil,  or  his  right  to  the  pos- 
session thereof ,— as  respects  the  maintenance 
of  a  civil  action  for  its  disturbance,  is  one  of 
delicate  and,  as  yet  not  very  satisfactory 
solution.  People  have  so  much  respect  for 
the  final  resting  place  of  the  dead,  and  there 
is  so  little  to  tempt  one  to  disturb  their  re- 
pose, cases  are  of  rare  occurrence  where 
such  disturbances  have  become  the  subject 
of  litigation  and  the  adjudication  of  courts. 
Those  that  have  arisen,  have  generally,  as 
In  this  case,  grown  out  of  the  removal  of 
the  dead  from  one  place  to  another,  for  pur- 
poses, as  claimed,  of  health,  convenience  or 
the  better  care,  preservation  and  ornamenta- 
tion of  these  burial  places.  Cooley,  hi  his 
work  on  Torts,  says:  "In  respect  to  the 
burial  of  the  dead,  if  anywhere,  shall  we  find 
in  the  common  law,  a  recognition  of  the  legal 
rights  in  the  family  as  an  aggregate  of  per- 
sons. Even  in  that  case,  however,  the  rec- 
ognition is  very  faint  and  uncertain.  An 
unlawful  Interference  with  the  buried  dead 


of  a  family,  might  probably  be  restrained 
by  Injunction  on  their  joint  application,  and 
the  owner  of  the  lot  In  which  the  body  was 
deposited,  might  maintain  trespass  quare 
clausum  freglt  for  its  disinterment,  and  re- 
cover substantial  damages,  in  awarding 
which,  the  injury  to  the  feelings  would  be 
taken  into  consideration;"  and  he  adds,  that 
the  common  law  did  not  recognize  the  bodies 
of  the  dead  as  property,  belonging  to  the  sur- 
viving relations,  "though  it  did  recognize  a 
property  in  the  shroud  or  other  apparel  of 
the  dead  as  belonging  to  the  person  at  the 
charge  of  the  funeral."  Cooley,  Torts,  239, 
240.  Blackstone  In  his  Commentaries,  refer- 
ring to  the  subject,  says:  "But  though  the 
heir  has  a  property  hi  the  monuments  and 
escutcheons  of  his  ancestors,  yet  he  has  none 
in  their  bodies  or  ashes;  nor  can  he  bring 
any  suit  or  action  against  such  as  Indecently, 
at  least  If  not  Injuriously,  violate  and  dis- 
turb their  remains,  when  dead  and  buried. 
The  person  indeed  who  has  the  freehold  of 
the  soil,  may  bring  an  action  of  trespass 
against  such  as  dig  and  disturb  it;  and  If 
any  one  hi  taking  up  a  dead  body  steals  the 
shroud  or  apparel,  it  will  be  felony,  for  the 
property  thereof  remains  in  the  executor,  or 
whoever  was  at  the  charge  of  the  funeral." 
1  Bl.  Comm.  429.  It  seems  to  be  very  gen- 
erally agreed  that  a  dead  body  Is  not  the 
subject  of  property  right,  and  becomes,  after 
burial,  a  part  of  the  ground  to  which  it  has 
been  committed,  and  that  an  action  quare 
clausum  freglt  may  be  maintained  by  any 
person  who  has  the  fee  to  the  soil,  if  enti- 
tled also  to  the  possession,  against  one  who 
digs  and  disturbs  the  grave.  But  to  entitle 
one  to  this  action,  he  m.ust  have  the  actual 
or  constructive  possession  of  the  soli.  Mea- 
gher v.  Drlscoll,  99  Mass.  284;  Weld  v. 
Walker,  130  Mass.  422;  Guthrie  v.  Weaver, 
1  Mo.  A  pp.  136;  Page  v.  Symonds,  63  N.  H. 
17;  Shlpman  v.  Baxter,  21  Ala.  456;  Ledbe- 
ter  v.  Blassingame,  31  Ala.  496;  Mclnerny  v. 
Irvln,  90  Ala.  276,  7  South.  841;  3  Am.  & 
Eng.  Enc.  Law,  54;  Bon  ham  v.  Loeb  (Ala.) 
18  South.  300.  When  one  buries  his  dead, 
therefore,  in  soil  to  which  he  has  the  free- 
hold right  or  to  the  possession  of  which  he 
is  entitled.  It  would  seem  there  is  no  diffi- 
culty In  his  protecting  their  graves  from  In- 
sult and  injury,  by  an  action  of  trespass 
against  a  wrongdoer.  But,  bodies  are  most 
commonly  Interred  In  public  cemeteries, 
where  the  parties  whose  duty  it  is  to  give 
them  burial,  are  not  the  owners  of  the  soil 
by  deed  properly  executed,  and  have  no  high- 
er right  than  a  mere  easement  or  license. 
Of  such  it  is  held,  that  they  do  so  under  a 
mere  license,  and  their  exclusive  right  to 
make  such  interments  in  a  particular  lot 
would  be  limited  to  the  time  during  which 
the  ground  continued  to  be  used  for  burial 
purposes;  and  upon  <ts  ceasing  to  be  so 
used,  all  they  could  claim  would  be,  that 
they  should  have  due  notice  and  an  oppor- 
tunity to  remove  the  bodies  to  some  other 


Digitized  by  Google 


$68  SOUTHERN  REPORTER,  VoL  18.  (All 


place  of  their  own  selection,  if  they  so  de- 
sire, or  on  failure  to  do  so,  that  the  remains 
should  he  decently  removed  by  others.  8 
Am.  &  Eng.  Enc.  Law,  50,  and  authorities 
cited;  1  Washb.  Real  Prop.  33.  In  Part- 
ridge v.  First  Independent  Church,  39  Md. 
G37,  a  case  of  one  who  hurled  in  a  church 
cemetery  under  license  from  the  trustees,  it 
was  held,  that  while  the  license  continued, 
the  grantee  could  bring  trespass  or  case  for 
any  invasion  or  disturbance  of  the  grave, 
whether  done  by  the  grantors  or  strangers. 
Bat  it  was  said,  "if  in  the  course  of  time 
it  should  become  necessary  to  vacate  the 
ground  as  a  burying  ground,  all  that  he 
could  claim,  in  law  or  equity,  would  be  that 
he  should  have  due  notice  and  the  opportuni- 
ty afforded  to  him  of  lemoving  the  bodies 
and  monuments  to  some  other  place  of  his 
own  selection,  or  that,  on  his  falling  to  do 
so,  such  removal  should  be  made  by  others." 
1  Washb.  Real  Prop.  §  33;  Kincaid's  Appeal, 
66  Pa.  St  411.    In  Page  v.  Symonds,  63  N. 

H.  17,  It  was  said:  "Such  right  of  burial  is 
not  an  absolute  right  of  property,  but  a  priv- 
ilege or  license,  to  be  enjoyed  so  long  as  the 
place  continues  to  be  used  as  a  burial  ground, 
subject  to  municipal  regulation  and  control, 
and  legally  revocable  whenever  the  public 
necessity  requires.  It  is  a  right  of  limited 
use  for  purposes  of  interment,  which  gives  no 
title  to  the  land,"  analogous  to  the  grant  of 
a  pew  in  a  meeting  house,  and  resembling  a 
pew  tenancy.  Craig  v.  First  Presbyterian 
Church,  88  Pa.  St  42;  Kincaid's  Appeal,  su- 
pra; Wlndt  v.  German  Reformed  Church.  4 
Sandf.  Ch.  471;  Richards  v.  Dutch  Church,  32 
Barb.  42;  Sohier  v.  Trinity  Church,  100  Mass. 

I,  21;  Bryan  v.  Whistler,  8  Barn.  &  C  288; 
Wood  v.  Leadbltter,  'l3  Mees.  &  W.  837.  It 
would  seem,  therefore,  to  accord  with  right 
principle  and  authority,  that  where  one  is 
permitted  to  bury  his  dead  in  a  public  cem- 
etery, by  the  express  or  Implied  consent  of 
those  in  proper  control  of  it,  he  acquires  such 
a  possession  in  the  spot  of  ground  in  which 
the  bodies  are  buried,  as  will  entitle  him  to 
action  against  the  owners  of  the  fee  or 
strangers,  who,  without  his  consent,  negli- 
gently or  wantonly  disturb  it.  This  right  of 
possession  will  continue  as  long  as  the  cem- 
etery continues  to  be  used;  but  if,  for  proper 
and  legal  reasons  it  should  be  discontinued, 
and  the  license  withdrawn,  and  the  bodies  of 
the  dead  are  to  be  removed,  it  must  be  done 
decently,  only  after  due  notice  to  the  party 
entitled,  if  known,  and  such  notice  can  be 
given. 

4.  A  dedication  of  land  has  been  denned  to  be 
the  act  of  devoting  or  giving  of  the  property 
to  some  public  object  in  such  manner  as  to 
conclude  the  owner.  Forney  v.  Calhoun  Co., 
84  Ala.  220,  4  South.  153;  5  Am.  &  Eng.  Enc. 
Law,  895.  It  may  be  done  verbally  or  by 
writing,  by  a  single  act  or  a  series  of  acts,  if 
clear  and  unequivocal,  as  Indicating  the  own- 
er's intention.  But  a  presumption  of  dedi- 
cation will  not  follow  from  mere  user,  without 


more,  for  any  period  short  of  twenty  year 
Steele  v.  Sullivan,  70  Ala.  589;  Forney  v.  Ca 
noun  Ca,  84  Ala.  215,  4  South.  153.  In  tl 
latter  case  it  was  said:  "The  doctrine  « 
equitable  estoppel  applies  with  peculiar  fore 
to  cases  of  this  kind.  When  the  owner  < 
land  involuntarily,  or  by  culpable  negligenc 
leads  the  public  to  believe  that  he  has  de> 
icated  it  to  a  public  use,  he  will  upon  evei 
principle  of  fair  and  conscientious  dealing.  1 
estopped  from  denying  the  fact  of  such  de< 
icatlon  to  the  prejudice  of  those  whom  1 
has  misled.  *  *  *  To  be  effective  ar 
valid,  a  dedication  (as  was  there  held)  mu 
be  accepted,  and  such  acceptance  may  I 
shown  either  by  some  positive  conduct  of  tl 
proper  public  officers,  evincing  their  consei 
In  behalf  of  the  public,  or  may  be  inferre 
from  official  acts  of  implied  recognition  c 
their  part,  or  by  long  public  use,  or  from  tl 
beneficial  nature  of  the  dedication.**  Gage  • 
Railroad  Co.,  84  Ala  224,  4  South.  415. 

5.  Making  application  of  these  prlnclpl< 
to  the  errors  assigned,  and  it  appears,  th; 
the  question  to  the  plaintiff  on  his  examin: 
tlon  as  a  witness  in  his  own  behalf,  by  h 
counsel,— "Whom  did  you  buy  that  coff 
from?"— the  one  in  which  the  child  w» 
buried,— was  wholly  Irrelevant  to  the  cai 
against  the  defendant  company.  It  was  n 
pretended  that  It  knew  when  or  from  who: 
the  coffin  was  purchased,  or  that  the  corps 
of  the  child  was  even  put  in  It  and,  burie 
It  was  calculated  to  confuse,  by  withdraw 
ing  the  minds  of  the  jury  from  the  real  issu 
—the  rightful  possession  of  the  soil  by  plai: 
tiff. 

6.  And  on  the  same  grounds,  the  sever 
objections  to  the  introduction  of  the  recel] 
of  J.  E.  Jones,  showing  the  cost  of  the  caske 
the  digging  of  the  grave,  the  shroud  ar 
carriages  for  the  funeral,  and  that  the; 
Items  bad  been  paid  by  the  plaintiff,  shoal 
have  been  excluded. 

7.  The  question,— "Who  had  the  gnu 
dug?"  was  illegal.  The  answer  was,  that  ; 
E.  Jones  had  It  done.  It  was  not  pretende 
nor  was  It  shown,  that  Jones  was  the  agei 
of  the  defendant,  or  that  It  had  anythiz 
to  do  with  the  digging  of  the  grave.  If  tl 
land  had  been  dedicated  for  the  pnrpos< 
of  a  public  cemetery,  as  alleged  In  the  con 
plaint,  and  the  plaintiff  had  burial  righ 
therein,  in  consequence,  it  was  wholly  inim; 
terial  who  dug  the  grave.  If  it  had  bee 
shown,  that  Jones  was  the  agent  of  the  d 
fendant  in  the  digging  of  the  grave,  the  ev 
dence  might,  perhaps,  have  been  proper] 
admitted.  And  so  it  was  improper  to  alio' 
the  plaintiff  to  prove,  that  far  back,  befoi 
the  burial  of  the  child,  he  had  sold  plaint! 
a  bedroom  set  of  furniture.  If  it  tended  i 
show  that  Jones  knew  plaintiff  and  ha 
knowledge  that  he  resided  In  Bessemer,  tl 
transaction  occurred  before  Jones  had  ar, 
agency  of  defendant  for  the  removal  of  tl 
bodies  from  the  old  to  the  new  cemetery. 

8.  McNutt,  who  was  the  secretary  of  tt 
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defendant  company,  at  the  time,  testified  that 
the  old  cemetery,— the  one  In  which  plaintiff's 
child  was  burled,— was  inclosed  in  the  latter 
part  of  1887,  by  order  of  Mr.  Berney,  the 
vice  president  of  the  company,  and  was  used 
as  a  burying  ground  from  that  time  until 
some  time  in  1890,  during  which  time  it  was 
in  the  hands  of  the  engineer  of  the  city  of 
Bessemer,  and  parties  wishing  to  bury  in  it, 
were  referred  by  the  company,  to  said  en- 
gineer. It  was  shown,  that  at  the  first  an- 
nual meeting  of  the  stockholders,  a  report 
was  made  by  the  directors  or  officers  in 
charge,  reciting  among  other  things,  that 
"a  convenient,  eligible  and  picturesque  site 
for  the  burial  of  the  dead,  is  always  a  source 
of  gratification  and  pride  to  citizens,  as  well 
as  attractive,  and  favorable  comment  to  vis- 
itors. Such  a  location,  the  company  select- 
ed and  set  aside  for  the  purpose,  and  has  had 
It  suitably  Inclosed  and  laid  off  into  lots, 
drives  and  walk  ways,  at  an  expense  of 
$585.80.  In  time,  by  small  charges  for  In- 
terment plats,  the  expense  of  Its  continued 
ornamentation  and  improvement  will  be  more 
than  met"  The  question  was  propounded  to 
the  witness,— "Was  any  part  of  the  report 
rejected  by  the  stockholders  at  that  meet- 
ing?' This  was  objected  to  on  the  ground, 
that  the  only  proper  way  to  prove  the  ac- 
tion of  the  stockholders'  meeting  was  by 
the  minutes  of  the  meeting.  The  question 
was  allowed,  and  the  witness  answered,  that 
no  part  of  it  was  rejected.  It  will  be  noticed, 
that  the  question  and  answer  did  not  refer 
to  what  particular  action  was  taken  on  the 
report,  but  rather,  that  no  action  was  taken 
at  alL  There  Is  a  difference  in  testifying  to 
what  appears  on  a  minute  book,  without  its 
production,  and  testifying  that  a  particular 
thing  does  not  appear  on  the  minutes,  es- 
pecially if  the  minute  entries  are  in  the  hands 
of  the  witness  when  testifying.  The  witness 
had  the  books,  as  it  appears,  and  testified 
that  there  was  "not  a  word  in  the  minutes  of 
any  of  the  meetings  of  the  directors  or  stock- 
holders of  the  company,  relating  to  the  ceme- 
tery on  Nineteenth  street,"— the  one  in  ques- 
tion. The  books  being  In  the  hands  of  the 
secretary  and  bookkeeper  of  defendant,  it 
was  not  improper  for  him  to  testify,  against 
defendant's  objection,  that  no  part  of  the  re- 
port was  rejected,  so  far  as  the  books  show- 
ed. The  defendant,  whose  books  they  were, 
might  have  shown  by  their  introduction,  that 
this  statement,  if  untrue,  was  incorrect.  The 
report  Itself  was  not  subject  to  the  objection 
of  irrelevancy.  It  tended  to  prove  the  fact  of 
dedication  as  averred  in  the  complaint. 

9.  The  question  propounded  to  the  witness 
Jones,— "Has  suit  been  brought  against  you 
by  Mr.  Jenkins,  the  plaintiff  in  this  case, 
growing  out  of  the  removal  of  the  same  body, 
and  has  that  suit  been  finally  determined?"— 
should  have  been  allowed  to  be  answered. 
Its  tendency  was,  if  slight,  to  show  the  inter- 
est of  the  witness  against  the  defendant. 

10.  There  was  no  error  in  refusing  the 
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general  charge  for  defendant  Its  giving  is 
sought  to  be  justified  on  the  ground,  that  the 
evidence  showed  without  conflict  that  the 
defendant  had  not  dedicated  this  property 
for  burial  purposes;  that  plaintiff,  therefore,, 
derived  no  right  to  the  soil  in  which  the  grave 
was  dug,  and  that  the  allegations  of  the  com- 
plaint that  there  was  a  dedication  and  con- 
sequent right  growing  therefrom,  had  fail- 
ed. But  the  proofs  referred  to  above,  do 
tend  to  show  a  dedication;  that  the  dead  of 
the  community,  including  plaintiff's  child, 
were  buried  in  the  cemetery  with  the  knowl- 
edge, consent  and  license  of  defendant,  and 
that  the  plaintiff  and  the  public  generally, 
were  encouraged  to  bury  their  dead  there. 
If  this  was  true,  the  defendant  would  be  es- 
topped to  deny  plaintiff's  right  to  and  posses- 
sion of  the  spot  of  land  for  the  purposes, 
used,  and  It  could  not  therefore,  any  more 
than  a  stranger,  unlawfully  interfere  with  or 
desecrate  It  Davidson  v.  Reed,  111  HI.  167. 
For  like  reasons,  the  eighth  charge  requested 
by  defendant  was  properly  refused.  The- 
court  upon  its  own  motion,  charged  the  Jury 
that  "the  undisputed  evidence  shows  that 
that  lot  or  that  cemetery  on  Nineteenth  street 
had,  prior  to  the  time  of  the  burial  of  plain- 
tiff's child  therein,  been  dedicated  by  the 
Bessemer  Land  Company  for  burial  pur- 
poses." This  charge  assumed  the  credibility 
of  the  evidence,— a  question  for  the  Jury,— 
and  was  upon  its  effect,  without  request* 
and  was,  for  these  reasons  certainly  er- 
roneous. 

11.  There  was  no  error  under  the  evidence. 
In  refusing  charges  3,  4  and  7.  It  Is  no- 
where denied,  that  in  actions  of  this  charac- 
ter, when  maintainable,  the  Injury  to  the 
natural  feelings  of  the  plaintiff  may  be  takea. 
Into  consideration  in  estimating  the  damages. 
Cooley,  Torts,  240;  3  Am.  &  Eng.  Enc.  Law, 
54;  Meagher  v.  Driscoll,  supra. 

12.  The  fact  that  plaintiff  erected  a  head 
board  at  the  grave  and  put  turf  around  it, 
and  planted  two  cedar  trees,  one  at  its  head 
and  the  other  at  its  foot  if  done  with  the 
knowledge  and  consent  of  defendant  which 
is  not  shown,  would  tend  to  show  possession 
by  plaintiff;  but  these  acts  of  his,  without 
more,  would  not  authorize  him  to  bring  this 
action,  as  was  assumed  by  the  court  in  It*, 
oral  charge  to  the  jury.  It  made  too  much, 
of  these  facts.  The  right  to  maintain  the 
action  rested  on  other  and  higher  considera- 
tions. 

13.  There  was  evidence  tending  to  show, 
that  plaintiff  had  such  actual  possession  of 
the  plot  of  ground,  as  authorized  him  to  bring."* 
this  suit,  if  his  possessory  rights  were  Invad- 
ed. There  is  no  dispute  as  to  the  fact,  that 
Jones,  the  undertaker,  was  employed  by  de- 
fendant, to  remove  the  bodies  of  the  dead 
from  the  old  to  the  new  cemetery,  and  that 
he  did  dig  up  and  remove  the  plaintiff's 
child's  remains;  and  it  tends  to  show  that 
this  was  done  without  the  knowledge  or  con- 
sent of  the  plaintiff,  and  without  notice  to. 
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him  to  remove  them  himself.  But,  there  was 
also  evidence  tending  to  show,  that  plaintiff 
did  know  or  have  notice,  that  defendant  had 
discontinued  the  old  cemetery,  and  parties 
were  requested  to  remove  their  dead  to  the 
new  one  provided  by  the  company  in  lieu  of 
the  old.  There  was  error,  therefore,  In  thai 
part  of  the  court's  oral  charge,  which  reads, 
"If  the  plaintiff  had  actual  possession,  why 
then  I  charge  you  as  a  matter  of  law,  that 
the  plaintiff  in  this  action  would  be  entitled 
to  recover." 

14.  There  was  a  motion  for  a  new  trial, 
on  the  ground  among  others,  that  the  ver- 
dict of  the  Jury  for  $1,700,  was  excessive. 
We  do  not  hesitate  to  say,  that  these  dam- 
ages, under  the  evidence  in  this  case,  were 
excessive,  and  that  the  verdict  for  that  rea- 
son ought  to  have  been  set  aside. 

15.  We  have  noticed  only  such  of  the  many 
errors  assigned  as  have  been  Insisted  on. 
What  has  been  said  of  these,  will  be  suf- 
ficient for  the  purposes  of  another  trial 

Reversed  and  remanded. 


MAHORNBR  v.  FORCHEIMER  et  al. 

(Supreme  Court  of  Mississippi    Dec  2,  1895.) 

Assignment  fob  Benefit  of  Creditors— Valid- 
itt— Selection  of  Exempt  Propbrtt — 
Distribution —Priorities. 

1.  Though  an  assignor  for  the  benefit  of 
creditors  expressly  reserves  his  exempt  prop- 
erty, and  retains  the  proceeds  of  sales  made  on 
the  day  of  the  assignment  to  an  amount  legal- 
ly exempt,  the  deed  of  assignment  will  be  de- 
clared void  at  the  instance  of  creditors,  unless 
the  sum  so  retained  was  selected  by  the  assignor 
himself  as  exempt  property. 

2.  Under  Code  1892,  c.  8,  providing  for  the 
administration  in  one  proceeding  of  estates  as- 
signed generally  for  the  benefit  of  creditors,  and 
declaring  (section  121)  that  a  creditor  may  file 
a  cross  petition  to  annul  the  assignment  for 
fraud,  and  that,  it  he  succeeds  therein,  he  shall 
have  priority  over  the  other  creditors  in  the 
distribution,  etc.,  all  other  creditors,  including 
those  preferred  in  the  deed,  stand  on  an  equal 
footing  upon  the  fall  of  the  assignment. 

Appeal  from  chancery  court,  Noxubee  coun- 
ty; T.  B.  Graham,  Chancellor. 

Action  by  M.  Forchelmer  &  Co.  and  others 
against  M.  Mahorner,  assignee.  From  a  de- 
cree setting  aside  a  deed  of  assignment  and 
establishing  certain  priorities  between  the 
creditors,  defendant  appeals.  Modified. 

J.  E.  Rivls  and  Crltz  &  Beckett,  for  appel- 
lant. T.  W.  Brame  and  A.  C.  Bogle,  for 
appellees. 

WOODS,  J.  It  appears  quite  satisfactori- 
ly that  Prultt,  the  assignor,  retained  in  his 
hands  and  did  not  turn  over  to  his  assignee 
the  cash  proceeds  of  sales  from  his  stock  of 
goods,  made  on  the  day  o'f  the  assignment 
and  the  day  immediately  preceding.  These 
sales  amounted,  after  deducting  cash  paid 
out  by  the  store  on  those  days,  to  about  $300. 
It  Is  contended  by  counsel  for  the  assignee, 
however,  that  as  the  assignor  expressly  re- 


served his  exempt  property  by  the  terms  of 
the  assignment  Itself,  the  deed  of  assign- 
ment is  not  rendered  void  by  this  retention 
of  the  cash  proceeds  of  those  two  sales,  be- 
cause, as  counsel  argue,  it  does  not  clearly 
appear  that  the  total  amount  of  money  so 
retained  actually  exceeded  $250,  and  because 
the  assignor  was  entitled  to  withhold  money, 
If  he  so  chose,  to  an  amount  not  exceeding 
$250.  There  are  two  obvious  answers  to 
this  contention:  (1)  No  one  can  read  this 
voluminous  record,  and  fail  of  reasonable 
conviction  that  more  than  $250  was  retained 
by  the  assignor.  (2)  Admitting  that  the 
amount  was  $250  or  less,  still  the  assignor 
wrongfully  withheld  the  same  from  his  as- 
signee, and  this  on  two  grounds:  First 
The  sworn  answer  of  the  assignor  to  the 
cross  petitions  of  the  creditors  assailing  the 
assignment  as  fraudulent  by  reason,  In  part, 
of  the  retention  of  money  derived  from  sales 
of  goods  from  the  store,  expressly  states 
"that  all  the  money  collected  by  him  from 
the  sales  of  goods  and  otherwise  was  applied 
by  him  to  the  payment  of  his  debts.  He  de- 
nies that  he  kept  the  same  In  his  possession, 
and  he  denies  that  he  still  has  the  same,  or 
any  part  thereof,  In  his  possession."  Here 
Is  a  distinct  averment  that  he  kept  no  money 
derived  from  the  sales  of  goods,  but  that  he 
applied  the  same  to  payment  of  his  debts. 
But  we  have  seen  that  he  did  retain  about 
$300,  and  there  Is  an  absence  of  all  evidence 
showing  the  payment  of  any  debt  with  the 
money  thus  withheld  from  the  assignee.  But, 
secondly,  there  is  no  hint  anywhere  in  the 
transcript  before  us  that  the  assignor  ever 
selected  and  retained  this  money  as  exempt, 
and  selection  was  necessary  to  retention.  On 
this  point  counsel  for  appellant  cites  the  opin- 
ion of  thiB  court  in  Bernheim  v.  Andrews,  65 
Miss.  28, 3  South.  75,  as  holding  that,  in  a  suit 
to  which  a  debtor  Is  not  a  party,  one  of  his 
creditors,  in  a  controversy  with  another 
creditor,  may  raise  the  point  that  property 
seized  was  the  exempt  property  of  the  com- 
mon debtor.  Because  of  an  insufficient  state- 
ment of  the  facts  contained  in  the  report  of 
that  case  the  counsel  have  been  misled  in 
their  construction  of  the  language  employed 
in  that  opinion.  Besides  the  very  brief  and 
imperfect  statement  of  facts  contained  In 
the  reported  case,  the  original  record  therein 
shows  perfectly  that  an  elaborate  motion 
for  a  continuance  was  made  in  the  circuit 
court  by  counsel  for  Bernheim,  which  show- 
ed, among  other  things,  that  Bernheim  could 
not  safely  go  to  trial  because  of  the  unex- 
pected absence  of  Howell,  the  common  debt- 
or, by  whom  It  was  expected  to  prove  that 
the  barrel  of  whisky  seized  "was  and  is 
Howell's  exempt  property,  and  that  the  debt 
'  for  which  it  was  condemned  is  the  purchase- 
money  debt  therefor."  That  Bernheim  was 
the  seller  of  the  whisky  to  Howell,  and  had 
a  right  to  resort  to  the  property  sold  for 
payment  of  the  purchase  price,  even  though 
claimed  and  held  as  exempt  property,  so 
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long  as  It  remained  in  the  bands  of  the  buy- 
er, was  the  contention  of  Bernheim's  coun- 
sel, and  this  he  professed  to  be  able  to  sup- 
port by  the  evidence  of  Howell  himself,  If 
a  continuance  were  granted.  The  circuit 
court  overruled  the  application  for  the  con- 
tinuance "upon  the  ground  alone  that  the 
evidence  *  *  •  would  be  inadmissible  In 
this  case  If  the  witnesses  were  here  to  testi- 
ly." On  Bernheim's  appeal  this  court  re- 
versed the  action  of  the  circuit  court  In 
view  of  these  added  facts  the  language  of 
the  court  Is  conclusive  against  the  contention 
that  any  one  other  than  the  exeinptionist 
may  make  selection  of  exempt  property;  for, 
says  that  opinion,  "It  is  for  the  exemption- 
1st  to  select  for  himself,  according  to  his 
Judgment,  taste,  or  fancy."  In  the  case  at 
bar  there  is  no  evidence  showing  or  tend- 
ing to  show  that  Pruitt,  the  assignor,  se- 
lected for  himself  the  money  retained  as  ex- 
empt property. 

The  successful  assault  of  the  attacking  cred- 
itors at  this  point  renders  void  the  deed  of 
assignment,  and  entitles  these  creditors  to 
the  priorities  recognized  by  the  decree  of 
the  court  below.  To  this  extent,  we  alto- 
gether concur  in  the  tindings  of  fact  and 
conclusions  of  law  reached  on  the  hearing 
below;  but  we  cannot  concur  in  the  court's 
action  in  dividing  the  creditors  into  three 
classes:  (1)  Those  who  attacked  the  assign- 
ment as  fraudulent  and  void;  (2)  those  who 
did  not  assail  the  assignment  as  fraudulent 
and  void,  but  sought  only  to  set  aside  the 
preferences  therein;  and  (3)  those  creditors 
whose  debts  were  preferred, — and  then  in  de- 
creeing priority  and  distribution  in  that  or- 
der. 

Chapter  8,  Code  1892,  provides  a  scheme  In 
itself  for  the  equitable  administration  of  es- 
tates assigned  generally  for  the  benefit  of  cred- 
itors. By  the  117th  section  of  that  chapter 
provision  is  made  for  the  administration  In  one 
proceeding,  to  which  the  assignee,  the  assign- 
or, and  all  the  creditors  are  to  be  made  parties. 
By  the  121st  section  we  find  that  "any  creditor 
may  file  in  said  cause  a  cross  petition  against 
the  receiver,  and  he  may  make  the  assignor  or 
other  persons,  whether  parties  to  the  suit  be- 
fore that  time  or  not,  defendants  thereto,  and 
show  to  the  court  that  the  assignment  is  fraud- 
ulent, or  ought  not,  for  any  other  reasons,  to 
be  enforced;  and  property  other  than  that  in 
the  trustee's  or  assignee's  hands  may  be  shown 
to  be  liable  for  the  debts  of  the  assignor."  In 
this  section  we  find  further  that  "the  creditor 
filing  a  cross  petition,  if  he  succeed  In  estab- 
lishing that  the  assignment  ought  not  to  be  en- 
forced, shall  have  priority  over  all  other  cred- 
itors in  the  distribution  of  the  proceeds  of  the 
property  In  the  assignee's  hands,  and  a  lien, 
from  the  filing  of  his  cross  petition,  on  other 
property  he  may*  seek  to  have  subjected  to  his 
debt,"  etc.  By  the  122d  section  provision  is 
made  for  any  creditor  by  cross  petition  to  de- 
mand a  personal  decree  against  the  assignor  for 
the  amount  of  his  debt,  but  declaring  that  the 


priority  of  such  personal  decree  shall  not 
affect  the  distribution  of  the  assigned  effects, 
or  proceeds  thereof.  By  section  123  it  is  made 
"the  duty  of  all  creditors  to  establish  their 
claims  to  the  satisfaction  of  the  court;  and 
any  creditor  may  oppose  and  controvert  the  de- 
mand or  claim,  in  whole  or  In  part,  of  any 
other  person;  and  the  court  shall,  on  motion, 
cause  all  proper  issues  to  be  made  up  to  test 
the  validity  of  claims."  We  have  thus  a 
scheme  complete  within  itself  by  which  In  one 
proceeding  assignee,  assignor,  and  all  creditors 
are  required  to  appear  as  parties,  and  present 
and  make  good  their  demands.  Distinct  pro- 
vision Is  made  for  proceedings  by  creditors  to 
annul  the  assignment  for  fraud,  and  declaring 
the  result  to  the  attacking  creditors  which 
must  follow  a  successful  attack,  but  no  priori- 
ties are  created  for  any  creditors  other  than 
those  by  whose  intervention  the  assignment 
has  been  decreed  to  be  void.  The  deed  of  as- 
signment shown  to  be  fraudulent  falls;  Its 
preferences  fall;  Its  provisions  all  fall;  but  the 
assigned  estate  itself  remains  in  the  hands  of 
the  court  for  distribution  in  accordance  with 
the  principles  of  equitable  administration.  The 
only  priorities  recognized  are  those  of  the  suc- 
cessful creditors  in  the  attack,  upon  the  fraud- 
ulent assignment.  All  other  creditors,  after  the 
fall  of  the  assignment,  stand  upon  equal  foot- 
ing. The  preferred  creditors,  in  the  general 
attack  upon  the  fraudulent  assignment,  even 
though  no  specific  attack  has  been  made  upon 
the  preferences,  are  neither  the  better  nor  the 
worse  off  because  of  the  total  destruction  of 
the  deed  of  assignment  In  no  event  can  we 
find  any  ground  In  this  new  scheme  for  class- 
ing them  as  other  than  creditors  not  entitled  to 
priorities,  and,  to  us,  it  seems  equally  clear 
that  they  are  not  to  be  postponed  to  other 
creditors  who  have  not  attacked  the  assign- 
ment itself.  If  the  preferred  creditors  can  be 
postponed  to  creditors  who  have  not  attacked 
the  assignment  itself,  but  only  the  preferences 
created  by  it  we  should  be  bound  to  hold  the 
converse  of  this  proposition,  and  declare  priori- 
ties to  preferred  creditors  over  those  who  had 
assailed  preferences  only,  where  this  limited 
assault  was  unsuccessful;  but  the  gross  inequi- 
tableness  of  this  latter  proposition  is  perceptible 
on  the  slightest  reflection.  To  Illustrate:  Sup- 
pose A.  makes  a  general  assignment  of  an  es- 
tate worth  (10,000  with  preference  for  B.'s 
debt  which  amounts  to  $10,000,  while  all  his 
other  debts  unpreferred  amount  also  to  $10,- 
000.  C.  alone  of  all  his  creditors,  having  a  debt 
of  $500,  files  his  cross  petition  assailing  the 
assignment  as  fraudulent  and  succeeds  in  hav- 
ing It  declared  void,  whereby  he  secures  his 
$500,  and  leaving  $9,500  untouched  in  the  hands 
of  the  court's  assignee  receiver.  Could  B.  be 
then  heard  to  say  that  the  assignment  had  not 
been  completely  set  aside  and  annulled,  but 
only  vacated  sub  modo,  and.  no  attack  having 
been  specifically  made  upon  the  preferences, 
the  assignment  must  be  upheld  as  to  his  debt, 
O.  having  been  paid  off,  and  he  permitted  to 
walk  out  of  court  with  the  entire  remaining 
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$9,500,  while  all  other  creditors,  with  the  debts 
amounting  to  $10,000,  shall  go  out  empty- 
handed  V  But  our  statute  leaves  no  room  for 
doubtful  disputation.  With  the  fall  of  the 
fraudulent  assignment,  preferences  fall,  and 
the  entire  estate  is  to  be  equitably  administer- 
ed for  the  benefit  of  creditors,  the  only  pri- 
ority recognized  being  that  awarded  by  the 
law  to  those  by  whose  instrumentality  the  as- 
signment was  overthrown. 

We  affirm  the  decree  appealed  from  in  so  far 
as  it  declares  the  assignment  void,  and  in  so 
far  as  it  maintains  the  priorities  of  the  cred- 
itors of  the  assignor  who  attacked  the  convey- 
ance as  fraudulent.  We  reverse  in  so  far  as 
the  decree  establishes  any  priorities  between 
all  other  creditors,  and  in  so  far  as  it  denied 
any  relief  to  H.  W.  Foote.  So  far  as  we  can 
now  see,  there  was  no  controversy  over  the 
note  of  November  20, 1893,  for  $375,  which  ap- 
pears in  the  now  vacated  assignment  as  the 
first  preferred  debt  As  to  the  other  notes 
given  Foote  by  the  assignor  on  November  29, 
1893,  and  due,  respectively,  in  30,  00,  90  days, 
and  4  months,  given  in  extension  of  Pruitt's 
note  to  Mrs.  Hambrlck,  as  the  assignment  de- 
scribes them,  there  is  obscurity.  As  to  Foote's 
claims,  generally,  we  content  ourselves  with 
saying  that  certainly  something  Is  tflue  this 
creditor,  and,  on  clearer  proof  in  the  court  be- 
low, after  our  remanding  the  case,  this  cred- 
itor should  be  allowed  to  show  exactly  what  is 
due  him,  and  for  the  amount  so  found  to  be  due 
he  is  entitled  to  share  with  all  others,  not  en- 
titled to  priorities,  equally  in  the  distribution 
of  the  estate  being  administered.  Afflrmed  In 
part  and  reversed  In  part 


OLIVER  FINNIE  GROCERY  CO.  v. 
SUMNER  et  al. 
(Supreme  Court  of  Mississippi.    Nov.  11, 1895.) 

EQU1TT — ACOODKTINO. 

A  vendee,  on  selling  land  for  which  he 
had  given  a  $400  purchase  note,  accepted  pur- 
chase notes  for  $1,200,  and  indorsed  them  to  his 
vendor,  to  procure  a  loan  to  pay  his  own  note, 
who  in  turn  indorsed  them  to  his  creditors,  as 
security  for  his  debt  without  notifying  them  of 
the  special  agreement  under  which  they  were 
held.  All  the  notes  were  secured  by  vendors' 
Hens.  Held,  that  the  creditors  held  such  $1,200 
for  a  sufficient  consideration  to  sustain  a  bill 
by  them  for  an  accounting  on  the  $1,200  notes, 
and  to  foreclose  the  lien  securing  them,  to  sat- 
isfy their  debt  to  an  amount  not  exceeding  that 
due  on  the  $400  note,  and  a  cross  bill  by  the 
first  vendee  to  enforce  his  lien  for  the  balance 
due  on  the  $1,200  notes. 

Appeal  from  chancery  court.  Sunflower 
county;  A.  H.  Longino,  Chancellor. 

Bill  by  the  Oliver  Flnnle  Grocery  Company 
against  J.  Sumner  and  others  on  promissory 
notes.  From  a  decree  dismissing  the  bill, 
plaintiff  appeals.  Reversed. 

In  1890  W.  D.  Peery  purchased  from  W.  H. 
Garnett  &  Bros,  a  tract  of  land  In  Sunflower 
county,  and,  as  part  of  the  purchase  price, 
executed  and  delivered  to  them  his  promis- 
sory note  for  $400,  payable  on  the  1st  day  of 


December,  1890.  Peery  afterwards  sold 
land  to  Joe  Sumner  for  $1,200,  of  which  $ 
was  paid  cash,  and  balance  was  represen 
by  Sumner's  notes  of  $200  each,  payable 
the  1st  day  of  November,  1891,  1892,  li 
1894,  and  1895,  respectively.-  The  first  r. 
was  paid,  and  in  the  fall  of  1891  Peery 
dorsed  the  four  unpaid  notes  in  blank,  i 
turned  them  over  to  W.  H.  Garnett  a  m 
ber  of  the  firm  of  Garnett  &  Bros.,  and 
notes  were  transferred  to  appellant  as 
curity  for  debt  due  by  W.  H.  Garnett  &  B 
to  it  The  Oliver  Flnnle  Grocery  Comp 
filed  its  bin  in  the  chancery  court  of  £ 
flower  county,  setting  up  the  foregoing  fa 
and  averring  that  It  came  into  the  posses 
of  these  notes  in  due  course  of  trade,  and 
the  legal  holder  of  same,  for  the  purpos* 
securing  the  debt  due  to  it  and  that,  at 
time  the  deed  was  executed  by  Peery  to  S 
ner,  a  vendor's  lien  was  retained  on  the  1 
described  In  the  bill,  to  secure  the  pay  it 
of  said  notes.  The  prayer  of  the  bill  is  t 
a  commissioner  be  appointed  to  state  an 
count  of  the  amount  due  on  the  notes, 
that  such  amount  be  decreed  against  P* 
and  Sumner,  and  the  same  be  decreed  a 
on  the  land,  and  that  said  land  be  condem 
to  be  sold  to  satisfy  said  notes,  and  ou( 
the  proceeds  complainant  be  paid  the  amc 
due  it  by  W.  H.  Garnett  &  Bros,  Sum 
answered,  admitting  the  sale  of  the  lane 
him  by  Peery  and  the  execution  of  the  no 
and  that  he  still  owed  the  notes,  but  did 
know  who  was  the  owner  of  them.  P« 
answered,  admitting  the  sale  of  the  land  : 
the  execution  of  the  notes,  and  that  t 
were  still  unpaid,  but  denied  that  compl 
ant  came  into  possession  of  them  in 
course  of  trade  and  indorsement  and  dei 
that  Garnett  &  Bros,  delivered  the  notei 
It  for  a  valuable  consideration,  and  dei 
that  complainant  was  the  legal  holder  of 
notes.  He  charged  the  facts  to  be  as  folio 
That  Peery  was  Indebted  to  Garnett  &  B 
in  the  sum  of  $400,  and  gave  to  W.  H.  C 
nett  the  notes,  for  the  purpose  of  negotial 
a  loan  thereon  for  Peery,  out  of  which  he  a 
to  pay  Garnett  &  Bros,  the  sum  of  $400,  i 
that  said  Garnett  took  the  notes  with  the 
press  purpose  of  borrowing  money  for  Pe< 
that  at  that  time  Garnett  &  Bros,  were 
debted  to  complainant  and  that  complain 
was  then  pressing  them  for  a  settlement  > 
W.  H.  Garnett,  without  the  knowledge  i 
consent  of  Peery,  delivered  the  notes  to 
attorney  of  complainant  as  a  temporary 
curity  for  said  indebtedness,  but  said  Gan 
at  that  time  explained  that  the  notes  did 
belong  to  the  firm  of  W.  H.  Garnett  &  Br 
but  were  the  property  of  Peery,  and 
plained  to  said  attorney  how  he  came  i 
possession  of  them,  and  promised  said  at 
ney  that,  If  he  would  hold  them  temporal 
other  collaterals  would  be  furnished  him 
which  the  attorney  agreed;  that  Garnett 
erwards  tendered  other  collaterals,  and 
manded  the  return  of  the  notes,  which  i 
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refused.  Peery  charged  that  he  was  not  In- 
debted to  complainant  In  any  sum,  and  de- 
nied that  the  notes  in  complainant's  hands 
constituted  a  lien  on  the  land,  and  claimed 
that  he  was  the  owner  of  the  notes,  and  en- 
titled to  the  possession  of  same.  The  an- 
swer was  made  a  cross  bill,  and  prayed  that 
the  court  decree  that  the  notes  be  delivered 
to  him,  and  that  he  be  subrogated  to  the 
rights  of  complainant.  The  Oliver  Finnle 
Grocery  Company  answered  the  cross  bill,  de- 
nying all  the  material  averments  thereof,  and 
especially  denying  any  knowledge  of  Peery's  In- 
terest in  the  notes  when  they  accepted  them. 
Considerable  testimony  was  taken  on  the 
pleading,  and  the  cause  was  set  down  for 
hearing.  On  final  hearing  the  chancellor  dis- 
missed complainant's  bill,  holding  that  the 
notes  came  into  complainant's  hands  with- 
out notice  of  Peery's  interest,  but  held  that 
the  evidence  was  not  sufllclent  to  entitle 
plaintiff  to  relief  for  want  of  consideration 
paid  for  the  notes. 

Baker  &  Moody,  for  appellant  Jayne  & 
Watson,  for  appellees. 

WOODS,  J.  The  finding  of  fact  by  the 
court  below  as  to  the  want  of  notice  of 
Peery's  real  interest  in  the  notes  sued  on  by 
the  appellant  is  concurred  in  by  us';  but  the 
original  bill  should  not  have  been  dismissed 
on  the  ground  of  want  of  consideration  for 
the  transfer  of  the  notes  by  Garnett  Bros, 
to  appellant  Peery  has  no  substantial  rea- 
son to  offer  against  the  demand  of  appellant 
to  have  satisfaction  of  its  claim  against  the 
Garuetts  out  of  the  Sumner  note,  for  the 
avowed  object  of  Peery  in  indorsing  and  de- 
livering the  notes  to  the  Garnetts  was  to  en- 
able them  to  borrow  money  to  relieve  their 
necessities  to  the  amount,  at  least,  of  his  in- 
debtedness to  them.  True,  the  Garnetts  did 
not  actually  borrow  the  money  on  the  Sum- 
ner notes,  and  pay  it  to  the  Oliver  Finnle 
Grocery  Company,  but  they  did  relieve  "them- 
selves to  the  amount  of  their  indebtedness 
of  that  company  by  delivery  of  the  Sumner 
notes  to  the  company  for  that  purpose.  The 
identical  result  has  been  reached  which 
would  have  followed  if  the  money  had  been 
borrowed  and  then  paid  to  the  Oliver  Finnle 
Company.  In  effect,  Peery  stands  precisely 
where  he  would  have  stood  if  the  Garnetts 
had  borrowed  the  money  from  any  one,  and 
had  then  paid  it  over  to  the  appellant 
Peery  confessedly  owes  on  his  note  to  the 
Garuetts  more  than  enough  to  pay  the  de- 
mand of  the  appellant  against  the  Garnetts, 
and,  on  hearing,  professed  his  desire  to  pay 
the  balance  due  the  Garnetts  to  whomsoever 
it  might  be  due.  True,  Peery  has  in  his  pos- 
session his  note  for  the  $400,  which  he  gave 
the  Garnetts,  but,  except  a  credit  of  $45,  it  Is 
wholly  unpaid,  for  the  credit  of  $80,  indorsed 
upon  the  note,  was  placed  there  after  Peery 
knew  the  Garnetts  had  parted  with  the  Sum- 


ner notes.  No  one  can  be  wronged  by  per- 
mitting the  appellant  to  resort  to  its  security 
for  payment  of  the  amount  of  the  Garnetts' 
indebtedness  to  it  The  Garnetts  have  no 
interest  whatever  in  the  litigation,  and  Peery 
will  then  be  in  the  situation  in  which  he 
agreed  to  place  himself  when  he  delivered 
£he  Sumner  notes  to  the  Garnetts.  The  bill, 
as  well  as  the  cross  bill,  should  have  been  re- 
tained by  the  court  below,  and  full  relief 
have  been  granted  the  appellant  and  Peery. 
Reversed  and  remanded. 


RICHARDSON  v.  FOSTER. 
(Supreme  Court  of  Mississippi.  Oct  28,  1895.) 
Negotiable  Instruments— Irregular  Indorse- 
ment—Parol  Evidence — Misconduct  of 

Juror — Waiver  of  Objection. 

1.  In  an  action  on  a  note  payable  to  plain- 
tiff's order,  and  signed  by  one  member  of  a  firm 
individually,  parol  evidence  is  admissible  to 
show  that  an  indorsement  thereon  in  the  firm 
name  was  made  before  the  note  was  delivered 
to  or  indorsed  by  the  payee,  thereby  fixing  the 
liability  of  the  firm  as  a  comaker,  notwith- 
standing the  words,  "We  hereby  waive  notice, 
demand,  protest,  and  all  other  formalities," 
were  written  above  such  indorsement. 

2.  A  party  who,  knowing  that  a  juror  is 
intoxicated,  proceeds  to  trial  without  objection, 
cannot  assign  such  irregularity  as  a  ground  for 
a  new  trial,  though  the  judge  also  knew  the 
fact,  and  punished  the  juror. 

Appeal  from  circuit  court,  Bolivar  county; 
R.  W.  Williamson,  Judge. 

"To  be  officially  reported." 

Action  by  B.  P.  Foster  against  W.  P.  Rich- 
ardson and  another  on  a  note.  From  a  judg- 
ment for  plaintiff,  defendant  Richardson  ap- 
peals, his  codefendant  having  defaulted.  Af- 
firmed. 

J.  H.  Wynn  and  Nugent  &  McWillie,  for  ap- 
pellant Yergen  &  Percy  and  N.  B.  Scott,  for 
appellee. 

COOPER,  C.  J.  Foster  brought  this  suit 
against  W.  E.  Ringo,  Individually,  and 
against  W.  E.  Ringo  and  W.  P.  Richardson, 
late  partners  in  trade,  under  their  firm  name 
of  W.  E.  Ringo  &  Co.,  upon  the  following 
note:  "$3,800.  Mound  Landing,  Miss.,  Apr. 
3rd,  1893.  On  Jan'y  1st,  after  date,  I  prom- 
ise to  pay  to  the  order  of  B.  P.  Foster  thirty- 
eight  hundred  dollars,  value  rec'd,  with  in- 
terest at  the  rate  of  eight  per  cent,  per 
annum  from  maturity  until  paid.  [Signed] 
W.  E.  Ringo."  Indorsed  on  back:  "We 
hereby  waive  notice,  demand,  protest  and  all 
other  formalities.  [Signed]  W.  E.  Ringo  & 
Co."  The  declaration  contains  three  counts. 
In  the  first  all  parties  are  sued  as  makers; 
In  the  second,  Ringo  Is  sued  as  maker,  and 
Ringo  &  Co.  as  lndorsers;  the  third  count  is 
a  common  count  for  money  lent  to  the  defend- 
ants, or  paid  out  and  expended  for  their  bene- 
fit The  defendant  Ringo  made  no  defense, 
and  a  judgment  by  default  was  taken  against 
bun,  from  which  no  appeal  Is  prosecuted. 
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The  appellant,  Richardson,  pleaded,  nnder 
oath,  that  the  name  of  the  firm  was  not 
signed  to  the  note,  as  maker  or  indorser  there- 
of, by  authority  of  said  firm,  and  that  the 
same  was  not  the  signature  of  said  firm; 
and  to  the  third  count  he  pleaded  non  as- 
sumpsit. The  said  defendant  further  plead- 
ed, specially,  (1)  that  the  name  of  Rlngo  & 
Co.  was  written  on  the  back  of  said  note  as 
surety  or  accommodation  Indorser,  and  that 
in  August,  1894,  the  plaintiff,  in  considera- 
tion of  security  given  him  by  Rlngo  individ- 
ually, extended  the  time  for  the  payment  of 
said  note  until  November,  1894,  without  the 
consent  of  this  defendant;  and  (2)  that  in 
consideration  of  security  given  to  the  plaintiff 
by  Rlngo  In  August,  1894,  the  plaintiff  agreed 
not  to  make  any  claim  against  the  Arm  of 
Rlngo  &  Co.  on  their  Indorsement  on  said 
note,  on  all  of  which  pleas.  Issue  was  joined. 
On  the  trial  the  plaintiff  read  in  evidence  the 
instrument  sued  on,  and  was  then  sworn  as 
a  witness.  He  was  proceeding  to  state  the 
circumstances  under  which  the  note  was  giv- 
en, and  that  the  firm  name  was  indorsed  on 
the  back  thereof  as  copromisor  with  Rlngo, 
and  contemporaneously  with  his  signing,  etc.; 
that  in  truth  the  sum  named  in  the  note  was 
loaned  to  said  firm,  and  on  its  credit,  and  not 
to  Rlngo,  whose  name  is  signed  to  the  note- 
when  the  defendant  Richardson  objected  to 
the  competency  of  any  oral  testimony,  on  the 
ground  that  its  effect  would  be  to  contradict 
the  written  contract  of  the  parties.  This  ob- 
jection was  by  the  court  overruled,  and  the 
testimony  admitted,  and  this  ruling  gives  rise 
to  the  principal  assignment  of  error. 

Counsel  for  appellant  concede  that  where 
the  name  of  one,  and  nothing  more,  appears 
upon  the  back  of  an  Instrument  by  irregular 
Indorsement,  parol  evidence  is  admissible  to 
show  the  character  in  which  he  signed,  as 
has  been  frequently  decided  by  this  court 
Thomas  v.  Jennings,  5  Smedes  &  M.  027; 
Jennings  v.  Thomas,  13  Smedes  &  M.  617; 
Polklnghorne  v.  Hendricks,  61  Miss.  366; 
Holmes  v.  Preston,  70  Miss.  152,  12  South. 
202.  But  It  is  contended  by  counsel  that 
parol  evidence  is  admissible  under  such  cir- 
cumstances only  because  of  ambiguity,  and 
it  is  said  that  the  rule  cannot  apply  here,  be- 
cause above  the  name  of  Rlngo  &  Co.  are 
written  the  words,  "We  hereby  waive  notice, 
demand,  and  protest,  and  all  other  formali- 
ties," which  words,  counsel  contends,  are  ap- 
propriate only  when  applied  to  lndorsers,  and 
so,  by  legal  Intendment,  the  contract  of  Rlngo 
&  Co.  should  be  held,  on  the  face  of  the  writ- 
ing, to  be  that  of  lndorsers.  But  counsel  dis- 
regards the  controlling  rule,  that.  If  the  in- 
dorsement was  made  before  the  delivery  of 
the  note,  the  liability  of  Rlngo  &  Co.  Is  fixed 
by  law  as  that  of  original  promisors  and  co- 
makers of  the  note.  Polklnghorne  v.  Hen- 
dricks, 61  Miss.  366.  If  In  law  such  was  the 
nature  of  the  obligation  of  Rlngo  &  Co.,  the 
use  of  inconsistent  and  Inappropriate  words 


written  above  their  name  could  not  con 
nor  vary  the  contract  Pearson  v.  Stoddi 
9  Gray,  199,  is  on  all  fours  with  the  pre* 
case.  In  that  case  the  name  of  Da 
Whitehead  appeared  on  a  promissory  nott 
irregular  indorsement  and  the  words,  "W 
ing  demand  and  notice,"  were  written  at 
it  There,  as  here,  it  was  argued  that  tl 
words  controlled  the  character  of  the  indt 
ment.  But  the  court  said:  "The  wo 
'Waiving  demand  and  notice,'  written  at 
the  name  of  the  defendant,  although  cert 
ly  more  appropriate  words  to  accompany 
Indorsement  of  a  note  by  a  regular  indoi 
yet  do  not  change  the  relation  of  the  def> 
ant,  or  his  liability  to  be  charged  as  ma 
if  In  fact  when  he  signed  the  note,  the  si 
had  not  been  negotiated  by  the  payee  and 
doreed  by  him.  The  evidence  shows  that 
was  the  fact  and,  of  course,  controls 
Inference  which  might  otherwise  be  dn 
from  the  use  of  the  words."  The  appe 
Poster,  and  Rlngo  were  examined  as 
nesses  touching  the  transaction  in  which 
note  sued  on  was  executed;  the  appelle< 
his  own  behalf,  and  Rlngo  as  a  witness 
the  appellant  They  concur  In  the  staten 
that  the  note  was  delivered  to  the  app€ 
In  the  form  It  now  appears,  with  the  nam* 
Rlngo  subscribed  thereto,  and  that  of  Ri 
&  Co.  Indorsed  on  the  back,  for  the  puri 
of  securing  from  the  appellee  a  loan  of 
sum  of  money  for  which  it  was  given;  i 
this  fact  being  proved,  it  follows  from  * 
we  have  said  that  Rlngo  &  Co.  were  Ui 
as  copromlsors  with  W.  E.  Rlngo.  But 
to  all  other  substantial  circumstances,  tl 
witnesses  are  in  direct  and  lrreconclh 
conflict  Rlngo  testifies  that  the  loan  • 
made  to  him  personally,  to  enable  him  to 
a  balance  standing  against  him  on  the  bo 
of  the  firm,  and  that  he  wrote  his  firm's  nt 
on  the  back  of  the  note,  intending  to  bin 
as  his  surety,  as  accommodation  Indor 
The  appellee  testifies  that  he  would  not  h 
loaned  the  money  to  Rlngo  individually;  t 
having  the  money  hi  hand,  he  spoke  to  Rli 
who  was  the  resident  and  managing  pan 
of  the  firm,  and  asked  him,  if  he  should  le 
of  any  one  desiring  to  borrow  such  a  sum 
inform  appellee  of  the  fact;  that  a  few  d 
thereafter,  Rlngo  came  to  him  and  said, 
find  that  we  can  use  the  money  here.'  He 
a  lot  of  securities— I  think,  amounting' to 
or  six  thousand  dollars  In  notes,— and  he  i 
I  went  over  the  same;  and  he  said,  1  h 
a  mortgage  on  some  property,'  but  he  did 
have  it  with  him,  but  that  he  would  get 
and  give  that  security,  with  the  firm's  n 
I  told  him  I  thought  he  could  get  the  moi 
Soon  after  that  he  drove  down  to  my  houst 
see  about  the  money.  I  carried  the  money 
the  next  day,  and  he  made  the  note  In  Its  p 
ent  form,  and  he  said,  The  mortgage  thi 
hold  Is  in  the  bank,  and  I  will  deliver 
the  securities  at  once.'  When  the  note  i 
drawn  this  way,  I  asked  him,  was  that  b! 
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ing  on  Ringo  &  Co.,  and  he  said,  'Yesf  I 
waive  all  demand,  protest,  and  formalities,' 
and  that  the  note  was  as  binding  as  he  could 
make  It  on  Ringo  &  Co."  It  was  proved  by 
the  appellant  that  he  never  had  any  knowl- 
edge of  the  execution  of  the  note,  and  that 
after  its  maturity  the  appellee  received  se- 
curity from  Ringo,  in  consideration  whereof 
he  extended  the  payment  of  the  note  for  sev- 
eral months.  On  this  phase  of  the  case,  the 
appellant  contends  that  Ringo  had  no  author- 
ity to  bind  the  firm  as  his  surety,  and,  if  he 
had,  that  the  subsequent  extension  of  time 
for  the  payment  of  the  debt  without  his  con- 
sent released  him  from  all  liability.  But  in 
this  it  is  assumed  that  the  relation  of  the 
firm  was  that  of  surety;  that  the  money  was 
loaned  to  Ringo  personally;  and  not  to  the 
firm,  and  the  verdict  of  the  Jury,  which,  in 
this  aspect  of  the  case,  was  correctly  instruct- 
ed, resolves  this  point  in  favor  of  the  ap- 
pellee. 

The  appellant  objected  In  the  court  below 
to  the  Introduction  of  evidence  that  the  money 
loaned  by  the  appellee  went  to  the  use  of  the 
firm  of  Ringo  &  Co.;  contending  that  the  lia- 
bility of  the  firm,  if  any  existed,  must  spring 
from  the  contract  under  which  the  money 
was  borrowed,  and  not  from  the  use  of  the 
money  after  it  had  been  loaned  to  Ringo. 
We  think  it  clear,  from  the  Instructions  given 
and  refused  by  the  court,  that  this  evidence 
was  admitted  under  the  count  for  money  had 
and  received,  under  which  it  was  clearly  ad- 
missible, but  that  the  court,  on  the  final  sub- 
mission of  the  cause  to  the  jury,  being  of 
opinion  that  no  recovery  could  be  had  on  that 
count,  so  instructed  the  jury.  We  express  no 
opinion  as  to  the  competency  of  the  evidence 
under  the  count  on  the  note.  If  counsel  de- 
sired to  reserve  this  exception,  he  should  have 
moved  the  court  to  exclude  the  evidence 
when  the  testimony  had  been  closed,  and  the 
plaintiff  had  failed  to  maintain  the  count  for 
money  bad  and  received  to  his  use. 

The  criticism  of  the  charges  for  the  plain- 
tiff. In  view  of  the  instructions  given  for  the 
defendant,  is  too  refined.  The  instructions 
for  the  parties  do  not  conflict,  but  those  for 
the  defendant  supplement  and  explain  those 
for  the  plaintiff.  It  is  impossible  to  believe 
that  the  jury  could  have  understood  the  in- 
structions of  the  court  as  announcing  liabil- 
ity on  the  part  of  appellant  if  the  money  was 
loaned  to  Ringo  personally,  and  afterwards 
used  by  the  firm. 

Having  proceeded  with  the  trial  after  know- 
ing that  one  of  the  jurors  was  under  the  in- 
fluence of  intoxicants,  the  defendant  cannot 
assign  that  for  error.  It  is  not  material  that 
the  court  also  knew  the  fact  and  punished  the 
juror.  It  remains  true  that  the  defendant, 
with  knowledge  of  the  fact,  proceeded,  with- 
out objection,  with  the  trial,  and  took  the 
chance  of  securing  a  verdict  in  his  favor. 
It  is  this  which  precludes  him  from  making 
the  irregularity  the  ground  of  motion  for  a 
new  trial.   The  judgment  is  affirmed. 
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LEVY  et  aL  v.  MARX  et  al. 
(Supreme  Court  of  Mississippi.  Oct  28,  1895.; 
Fraudulent  Conveyances — Suit  to  Sbt  Abide— 
Attachment  Libs. 

1.  Under  Code,  8  503,  allowing  a  creditor  to 
attack  a  fraudulent  conveyance  of  his  debtor's 
property,  "or  other  device  resorted  to  for  the 
purpose  of  •  *  *  defrauding  creditors,"  and 
declaring  that  "the  creditor  in  such  case  shall 
have  a  hen  upon  the  property  described  therein 
from  the  filing  of  his  bill,  except  as  against  bona 
fide  purchasers  before  the  service  of  process 
upon  the  defendant  in  such  bill,"  where  a  cred- 
itor attacks  fraudulent  attachments  of  his  debt- 
or's property,  he  does  not  acquire  a  lien  superior 
to  other  attachments,  the  validity  of  which  is 
not  attacked,  and  which  were  levied  before  the 
filing  of  his  bill. 

2.  While  that  part  of  a  bill  by  a  creditor  to- 
set  aside  fraudulent  attachments  of  his  debtor's 
property  which  seeks  to  secure  priority  for  com- 

flafnant  over  attachments  levied  after  the 
laudulent  attachments  but  before  the  filing  of 
the  bill  is  demurrable  as  to  those  whose  attach- 
ments are  not  attacked,  this  fact  does  not  render 
the  bill  demurrable  as  to  those  whose  attach- 
ments are  attacked. 

Appeal  from  chancery  court,  Noxubee  coun- 
ty; T.  B.  Graham,  Chancellor. 

Suit  by  Levy,  Loeb  &  Co.  and  others  against 
R.  M»  Marx  and  others.  A  demurrer  to  the 
bill  was  sustained,  and  complainants  appeal. 
Reversed  in  part 

Levy,  Loeb  &  Co.  and  a  number  of  other 
creditors  of  R  M.  Marx  filed  their  bill  In  the 
chancery  court  of  Noxubee  county  against 
R.  M.  Marx,  Tennle  Ferris,  Leinkauff  & 
Strauss,  and  Scudder-Gale  Grocer  Company, 
and  Z.  T.  Dorroh,  sheriff,  in  which  they  al- 
lege that  for  several  years  prior  to  and  on 
the  29th  day  of  November,  1894,  R,  M  Marx 
was  engaged  in  the  mercantile  business  in 
Macon,  Miss.,  and  was  doing  a  lucrative 
business;  that  at  that  time  she  was  indebted 
to  complainants  In  large  sums  of  money  for 
goods  before  that  time  sold  her;  that  the 
greater  portion  of  the  goods  so  sold  her  had 
been  sold  by  her  for  cash,  and  the  money  re- 
ceived put  away  out  of  the  reach  of  her  cred- 
itors; that  she  had  on  hand  about  $6,000  of 
goods  besides  what  had  been  sold  for  cash; 
that  none  of  the  proceeds  of  goods  sold  for 
cash  was  applied  to  the  payment  of  her  debts; 
that  she  had  employed  attorneys  to  prepare 
a  deed  of  assignment,  which  she  intended  to 
execute,  by  which  she  intended  to  place  the 
remnant  of  her  property  beyond  the  reach  of 
her  creditors;  that  at  that  time  the  three 
creditors  named  in  the  bill  entered  into  a 
fraudulent  scheme  with  said  Marx  to  de- 
fraud her  other  creditors,  and  aided  and 
abetted  her  in  ber  fraudulent  intent,  and  that 
it  was  understood  that  they  were  to  be  pre- 
ferred In  the  assignment;  that  while  the  as- 
signment was  being  prepared  the  collusive 
creditors  discovered  that  some  of  the  other 
creditors  were  preparing  a  bill  in  equity  by 
which  they  intended  to  attack  said  assign- 
ment, and  they  thereupon,  thinking  the  as- 
signment would  be  set  aside  as  fraudulent, 
set  about  to  defeat  her  creditors,  and  In  pur- 
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suance  of  this  purpose  Mrs.  Marx  began  sell- 
ing her  goods  for  less  than  half  what  they 
cost,  when  the  aforesaid  creditors  sued  out 
attachments  against  her,  and  levied  upon  her 
stock  of  goods,  the  attachments  amounting 
to  $2,000;  that  it  never  was  the  intention  of 
said  Marx  to  contest  these  attachments,  but 
to  allow  them  to  go  by  default,  in  order  to 
"have  the  goods  sold  for  less  than  they  were 
worth;  that  afterwards  other  creditors  at- 
tached and  levied  upon  the  goods;  that  after 
this  levy  it  was  agreed  between  Marx,  her 
three  collusive  creditors,  and  the  other  at- 
taching creditors  that  the  sheriff  should  sell 
the  goods,  which  was  done,  and  realized 
$3,000  in  money  for  them,  which  was  to  be 
held  by  the  sheriff  in  place  of  the  goods 
levied  upon.  The  bill  seeks  to  have  the  three 
attachments  set  aside  as  fraudulent  and  col- 
lusive. It  also  seeks  to  reach  the  $2,000  which 
would  go  to  the  alleged  collusive  attaching 
^editors.  Defendants  interposed  a  general 
demurrer  to  this  bill,  which  was  overruled  by 
the  court  By  leave  of  court  they  filed  a 
special  demurrer  to  so  much  of  the  bill  as 
prayed  to  subject  the  proceeds  of  the  goods 
which  would  be  paid  over  to  them  but  for 
the  filing  of  this  bill.  The  court  sustained 
this  demurrer,  and  from  that  complainants 
appealed. 

J.  E.  Rives,  for  appellants. 

COOPER,  C.  J.  The  contention  of  the  ap- 
pellants that  if  successful  in  their  attack 
upon  the  validity  of  the  first  three  of  many 
successive  attachments,  they  are  entitled  to 
precedence  over  the  other  attaching  creditors, 
the  legality  of  whose  proceedings  Is  not  as- 
sailed, cannot  be  maintained.  Counsel  mis- 
-construes  the  language  of  section  503  of  the 
Code,  under  which  a  creditor,  without  exe- 
cution returned  nulla  bona,  and  without 
judgment  at  law,  may  attack  a  fraudulent 
conveyance  of  his  debtor's  property,  "or  oth- 
er devices  resorted  to  for  the  purpose  of  hin- 
dering, delaying,  or  defrauding  creditors." 
In  such  proceedings  it  is  declared  that  "the 
-creditor  in  such  case  shall  have  a  Hen  upon 
the  property  described  therein  from  the  filing 
-of  his  bill,  except  as  against  bona  fide  pur- 
-chasers  before  the  service  of  process  upon 
the  defendant  in  such  bill."  The  lien  given 
attaches  only  from  the  date  of  the  filing  of 
the  bilL  No  prior  lien,  general  or  special,  Is 
displaced  or  subordinated  to  that  secured  by 
the  complainant;  and,  as  purchaser  for  val- 
ue from  the  defendant,  the  lien  attaches  from 
the  service  of  the  process  on  the  defend* 
ant,  and  not  from  the  filing  of  the  bill. 
That  the  attaching  creditors  are  not  bona 
fide  purchasers*is  Immaterial,  for  it  appears 
from  the  bill  in  this  cause  that  their  writs 
were  levied  on  the  property  before  the  pres- 
ent bill  was  filed.  It  is  priority  In  time,  and 
not  the  character  of  bona  fide  purchasers, 
which  gives  them  protection.  Corning  v. 
White,  2  Paige,  567,  relied  on  by  counsel,  is 


not  applicable  here.  That  was  a  ca» 
which  the  complainant  sought  to  snl 
equitable  assets,  property  which  could  dm 
sold  under  execution,  and  it  was  held 
the  creditor  obtained  a  precedence  over  < 
creditors.  Here  are  legal  assets,  already 
ed  by  creditors  under  attachments.  The 
plainants  have  made  only  their  debtor.  ii 
and  the  firms  of  Tennie  Ferris,  Leinkau 
Strauss,  and  the  Scudder-Gate  Grocer  i 
pany,  and  Z.  T.  Dorroh,  the  sheriff  of 
county,  who  has  in  his  possession  the 
ceeds  of  the  attached  property,  defendan 
their  bill.  It  is  averred  by  the  bill  thai 
attachments  sued  out  by  said  firms  ag 
Marx  were  fraudulent  and  collusive  It 
appears  by  the  bill  that  many  other  ered 
sued  out  attachments  against  Marx,  and 
led  the  same  upon  the  goods,  after  said  f i 
ulent  and  collusive  attachments  had  beer 
led;  but  none  of  these  attache™  are  i 
parties  to  the  bilL  The  defendants  all  j< 
In  a  general  demurrer  to  the  bill,  which 
overruled  by  the  court  They  then  all  j< 
hi  a  special  demurrer,  which  goes  only 
much  of  the  bill  as  seeks  to  secure  pri 
for  the  complainants  over  the  attaching 
iters  whose  writs  were  levied  subsequ 
to  the  attachments  of  the  defendants  v 
proceedings  are  assailed  as  collusive 
fraudulent  From  what  we  have  said  I 
lows  that  the  demurrer  of  Dorroh,  the  st 
should  have  been  sustained.  But  the 
defendants  charged  by  the  bill  to  have 
guilty  of  fraud  and  collusion,  and  as  ag 
whom  this  averment  of  the  bill  does  nc 
late,  cannot  be  heard  to  demur.  They  < 
not  have  demurred  if  the  other  defer 
had  not  done  so,  and  his  action  cannot  c 
a  right  in  them  to  demur.  If  the  averi 
though  primarily  affecting  other  defend 
was  sufficient  to  prevent  any  relief  ag 
them,  then,  upon  answering  as  to  the  1 
charged,  they  might  have  demurred  t< 
whole  bill.  But,  since  they  are  charged 
fraud,  and  because  they  have  no  intere 
the  particular  averment  of  the  bill  to 
their  demurrer  applies,  it  should  have 
overruled.  The  decree  is  affirmed  as  to 
defendant  Dorroh.  As  to  the  other  de: 
ants  the  decree  is  reversed,  the  demurrer 
ruled,  and  cause  remanded. 


WILBURN  v.  STATE. 
(Supreme  Court  of  Mississippi.  Nov.  4,  1 
Homicide— Self-Defense — Instruction 
On  a  trial  for  homicide,  defenda 
constable,  offered  evidence  that  when,  w 
warrant  in  one  hand  and  a  rifle  in  the  c 
he  commanded  deceased  to  throw  up  his  I 
and  consider  himself  under  arrest,  decease' 
his  hand  to  his  pocket,  where  he  had  a  p 
that  he  made  somo  effort  to  draw  it,  and  de 
ant  saw  the  handle  and  lock  of  the  wet 
that  defendant  terew  down  his  rifle;  tha 
ceased,  with  his  hand  still  on  his  pistol, 
towards  and  reached  for  the  rifle,  where 
defendant  shot  him.    Held,  that  an  instruc 
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"to  justify  defendant  *  *  *  on  the  ground 
of  eelf-detense,  be  most  have  shot  deceased 
because  he  believed  from  some  act  of  deceased 
he  was  about  to  kill  him.   •   *    *    He  cannot 

i ratify  himself  merely  because  deceased  threw 
lis  hand  behind  him,  because  that  gave  him  no 
right  to  shoot  deceased.  Nor  can  he  justify 
himself  merely  because  deceased  was  running 
towards  a  rifle  (if  you  believe  that).  •  •  • 
He  must  have  honestly  and  reasonably  believed 
deceased  intended  to  kill  him,  *  •  •  and  not 
merely  that  deceased  intended  to  resist  arrest," 
—emasculates  the  evidence  as  to  self-defense, 
and  charges  on  the  weight  of  that  left. 

Appeal  from  circuit  court,  Tunica  county;  R. 
W.  WiUamson,  Judge. 

Kinney  Wilburn  appeals  from  a  conviction  of 
manslaughter.  Reversed. 

Kinney  Wilburn  and  one  Jesse  Harris  were 
Indicted  in  Tunica  county  In  1894  for  the  mur- 
der of  one  Henry  MitcheL  At  the  September, 
1894,  term  of  that  court,  they  were  tried,  and 
convicted  of  manslaughter,  and  sentenced  to 
the  penitentiary.  They  took  an  appeal  to  the 
supreme  court,  and  the  case  was  reversed  at 
the  October,  1894,  term  of  that  court.  16 
South.  360.  They  were  again  tried  at  the  Feb- 
ruary, 1895,  term  of  the  circuit  court  of  Tunica 
county,  on  same  indictment,  and  the  jury  found 
a  verdict  of  guilty  as  charged.  On  the  trial, 
the  evidence,  as  far  as  is  deemed  necessary  to 
give  it,  was  as  follows:  Wilburn  was  assisting 
a  constable  in  his  efforts  to  arrest  deceased, 
against  whom  Wilburn  had  made  an  affidavit 
charging  him  with  a  misdemeanor.  They  had 
looked  for  deceased  one  day,  and  had  failed  to 
find  him.  On  that  day  Wilburn  was  not  armed 
at  all.  On  the  next  day  he  armed  himself  with 
a  Winchester  rifle,  as  did  the  constable;  they 
having  been  informed  that  deceased  had  said 
he  would  kill  any  two  men  who  attempted  to 
arrest  him,  and  that  he  would  not  be  arrested, 
and  that  he  was  armed  with  a  pistol.  They 
returned  to  search  for  deceased  the  second  day, 
and,  while  going  through  a  cotton  field,  they 
saw  deceased  coming  towards  them,  when  they 
squatted  down  in  the  cotton,  and  waited  until 
deceased  got  In  about  10  feet  of  them,  when 
they  got  up,  and  Harris,  the  constable,  with 
the  warrant  in  one  hand  and  his  Winchester 
rifle  in  the  other,  commanded  him  to  throw  up 
his  hands,  and  consider  himself  under  arrest. 
Both  Wilburn  and  Harris  testified  that,  when 
ordered  to  throw  up  his  hands,  deceased  threw 
his  right  hand  behind  him,  taking  hold  of  an 
object  in  his  hip  pocket,  which  they  could  see, 
and  which  appeared  to  be  a  pistol,  but  which 
he  did  not  draw.  Harris  did  not  want  to  kill 
deceased,  aud  fearing  that,  If  he  shot  him  with 
his  rifle,  he  would  kill  him,  threw  it  down,  and, 
as  he  did  so,  deceased  sprung  towards  It,  reach- 
ing for  it  with  his  left  hand,  with  his  right 
hand  still  on  the  pistol  handle  in  his  pocket, 
when  Harris  drew  his  pistol,  and  shot  him, 
from  the  effects  of  which  he  died.  Defendant 
was  sentenced  to  the  penitentiary  for  five  years, 
and  appealed. 

F.  A.  Montgomery,  Jr.,  and  J.  B.  Cochran, 
for  appellant.  Frank  Johnston,  Atty.  Gen.,  far 
the  State. 

v.l8so.no.21— 37 


WOODS,  J.  The  fifth  instruction  given  for 
the  state  is  in  these  words:  "To  justify  the 
defendant,  Harris,  on  the  ground  of  self-de- 
fense, be  must  have  shot  the  deceased  because 
he  believed  from  some  act  of  the  deceased  that 
deceased  was  about  to  kill  him  or  do  him 
great  bodily  harm,  and  because  he,  as  a  rea- 
sonable man,  believed  that,  unless  he  shot  de- 
ceased, deceased  would,  at  the  time,  kill  him, 
or  do  him  great  bodily  harm.  He  cannot  Jus- 
tify himself  merely  because  deceased  threw  his 
hand  behind  him,  because  that  of  itself  gave 
him  no  right  to  shoot  deceased.  Nor  can  he 
justify  himself  merely  because  deceased  was 
running  towards  a  Winchester  rifle  (if  you  be- 
lieve this),  that  he  (Harris)  had  Just  thrown 
down.  He  must  have  honestly  and  reasonably 
believed  that  deceased  intended  to  kill  him,  or 
do  him  great  bodily  harm,  and  not  merely  that 
deceased  intended  to  resist  arrest  or  intended 
to  flee."  The  defendant,  by  his  evidence  on  the 
trial,  was  attempting,  hi  part,  to  justify  the 
homicide  on  the  ground  of  self-defense,  by 
showing  that  the  deceased,  at  the  time  of  the 
killing,  threw  his  hand  to  where  he  had  a  pis- 
tol on  his  person,  and  that  he  made  some  effort 
to  draw  the  weapon,  and  that  defendant  then 
saw  the  handle  and  lock  of  the  weapon;  and 
that  deceased,  at  the  moment  he  was  shot  by 
defendant,  was  running  towards  and  reaching 
over  for  the  rifle  which  defendant  had  thrown 
down;  and  that  deceased  fell,  on  being  shot, 
with  one  of  his  hands  on  the  rifle.  The  in- 
struction as  asked  and  given  emasculates  this 
evidence  offered  by  the  defendant,  and  then 
charges  upon  the  weight  of  the  fragments  left 
For  the  error  above  indicated,  the  judgment  is 
reversed. 


HAM  v  CEBNIGLIA  et  al. 
(Supreme  Court  of  Mississippi.    Nov.  18, 1895.) 
Conditional  Balk— Contract—  Parol  Evidence. 

1.  A  written  instrument  purporting  to  be 
a  lease  of  personal  property,  which  states  its 
value,  and  authorizes  the  lessor  to  take  posses- 
sion on  default  in  rent,  will  be  held  a  contract 
of  conditional  sale,  where  it  appears  that  the 
rent  reserved  will  in  a  short  time  equal  the 
given  value  of  the  property. 

2.  Where  contracts  of  conditional  sale  en- 
tered into  from  time  to  time  with  the  same 
vendee  do  not  show  when  payments  of  the  in- 
stallments reserved  in  each  contract  are  to 
cease,  a  parol  agreement  that  the  payments 
were  to  be  credited  on  the  vendee's  general  ac- 
count, and  not  on  any  particular  contract,  is 
admissible  to  show  reservation  of  title  to  all 
the  property  in  the  vendor  till  the  vendee's  en- 
tire account  is  paid. 

3.  The  question  whether,  by  such  agree- 
ment, title  to  all  the  goods  was  reserved  in  the 
vendee  till  the  vendor  s  entire  account  was  paid 
is  for  the  jury. 

Appeal  from  circuit  court,  Washington 
county;  R.  W.  Williamson,  Judge. 

Action  of  replevin  by  C.  M.  Ham  against  C. 
Cerniglia  and  M.  Grego.  From  a  judgment 
of  the  circuit  court  for  defendants  on  appeal 
by  plaintiff  from  a  judgment  for  them  in  a 
justice's  court,  plaintiff  appeals.  Reversed, 
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0.  Oerniglla  and  M.  Grego  had  rented  a  house 
to  one  May  Lee.  She  owed  them  a  balance 
for  rent  In  February,  1894.  They  sued 
out  an  attachment  for  rent,  and  levied  it  up- 
on certain  articles  of  furniture  in  her  posses- 
sion and  on  the  leased  premises.  C.  M.  Ham 
claimed  the  furniture  as  his  property,  and 
gave  bond,  and  brought  suit  theiefor  in  a 
justice  of  the  peace  court.  There  was  a 
judgment  against  him  there,  and  he  appeal- 
ed to  the  circuit  court.  Ham  was  a  dealer  In 
furniture,  and,  at  different  times  since  1891, 
sold  to  May  Lee,  before  she  became  appel- 
lee's tenant,  the  furniture  In  controversy,  tak- 
ing in  each  instance  a  written  contract  from 
May  Lee  In  the  following  form:  "0.  M.  Ham 
having  this  day  rented  to  me  the  following 
property,  to  wit,  •  •  •  of  the  agreed  val- 
ue of    dollars  and   cents,  to  be 

kept  at  my  premises  No.  street,  and  not 

to  be  removed  therefrom  without  his  consent, 
I  agree  to  pay  to  him  for  the  use  of  said  prop- 
erty by  me  at  said  place  the  rent  of  

dollars  and  cents  per  week,  payable  on 

demand  at  the  end  of  each  week;  the  first 

week's  rent,  of  dollars  and  cents, 

to  be  paid  upon  the  delivery  of  said  property 
to  me.  And  If  I  remove,  or  cause  to  be  re- 
moved, the  said  property  without  his  con- 
sent, or  fall  to  pay  said  rent  when  due,  I 
hereby  agree  to  authorise  the  said  0.  M. 
Ham,  his  agent  or  attorney,  to  enter  my 
house  or  any  premises  of  which  I  may  have 
control,  in  which  said  property  may  be 
found,  and  take  away  said  property.  And 
I  also  specially  agree,  in  case  any  rent  re- 
maining due  by  me  for  said  property  has  to 
be  collected  through  an  attorney,  to  pay  rea- 
sonable attorney's  fees  therefor,  and  that  the 
said  delivery  payment  for  the  first  week's 
rent  shall  be  forfeited  by  me  to  be  applied 
towards  the  payment  of  said  attorney's  fees, 
and  that  the  same  shall  be  due  and  payable 
as  if  it  had  never  been  paid."  On  divers 
dates  between  May,  1891,  and  July,  1893, 
Ham  sold  May  Lee  furniture,  aggregating 
$954.45;  and  a  contract  similar  to  the  one 
above  set  out  was  taken  for  the  amount  sold 
at  each  sale.  In  each  contract  the  amount 
of  the  purchase  price  and  the  amount  to  be 
paid  weekly  were  inserted.  The  furniture 
seized  was  only  a  small  part  of  the  articles 
thus  sold.  The  purchase  price  of  each  lot 
of  furniture,  when  sold,  was  charged  upon 
Ham's  books  to  May  Lee;  and  the  amount 
thus  charged  was  the  amount  stated  in  the 
contract,  and  all  payments  made  by  her  were 
placed  to  her  credit  on  the  books  upon  her 
general  account.  Ham  testified,  In  aid  of 
these  written  contracts,  that  soon  after  the 
sale  of  the  first  goods,  in  May,  1891,  but  be- 
fore the  sale  of  the  particular  property  in 
controversy,  he  had  an  oral  agreement  with 
May  Lee  that  all  money  paid  by  her  should 
not  be  credited  on  account  of  any  particular 
article  of  furniture,  but  should  be  credited 
upon  her  general  account,  and  that  none  of 
the  property  should  be  released  or  considered 


as  paid  for,  until  her  entire  account  with 
him  was  paid.  This  testimony,  in  so  far  as 
it  tended  to  prove  a  reservation  of  title  to 
the  furniture  in  Ham,  was,  on  defendants' 
motion,  excluded  by  the  court,  as  being  an 
attempt  to  add  to  the  written  contract  a  stip- 
ulation not  therein  contained.  This  left  no 
evidence  to  show  plaintiff's  title  in  the  prop- 
erty except  the  written  contract,  which  de- 
fendants Insisted  was  an  absolute  sale  of  the 
goods,  with  a  right  reserved  to  regain  pos- 
session in  case  default  was  made  in  the  pay- 
ment; while  plaintiff  contended  that  it  was 
a  mere  bailment  or  conditional  sale,  with  a 
reservation  of  title  in  him.  The  court  adopt- 
ed the  view  taken  by  defendants,  and  gave 
a  peremptory  charge  to  find  for  defendants. 
Prom  verdict  and  judgment  accordingly, 
plaintiff  appealed. 

Jayne  &  Watson,  for  appellant  Campbell 
&  Starling,  for  appellees. 

WOODS,  J.  If  strict  regard  be  had  to  the 
literal  terms  of  the  written  contract,  it  would 
appear  to  be  a  lease;  but  looking  below  the 
surface,  and  through  the  mere  form  employ- 
ed, we  have  no  hesitation  in  declaring  the  con- 
tract one  of  conditional  sale.  The  total  val- 
ue of  the  property  Is  named  in  the  face  of  the 
instrument,  and  the  "monthly  rentals,"  as 
they  are  called;  but  these  monthly  install- 
ments, if  paid  promptly,  would  quickly  equal 
the  value  of  the  property.  The  value  of  the 
property,  the  amount  of  the  monthly  install- 
ments, and  the  right  of  the  vendor  to  take 
possession  of  the  goods  on  default  in  pay- 
ment, are  all  seen  on  the  face  of  the  writing. 
But  there  Is  ambiguity  on  the  face  of  the 
instrument  as  to  the  period  of  the  cessation 
of  payments,  and  the  result  to  follow  pay- 
ments equaling  the  full  value  of  the  proper- 
ty. Resort  was  properly  had  to  parol  evi- 
dence to  show  the  surrounding  circumstan- 
ces, In  order  to  remove  these  patent  ambigui- 
ties. Nor  Is  objection  made  to  this,  as  we 
understand  the  briefs  of  counsel  and  the  rec- 
ord before  us.  But  objection  was  made,  and 
sustained  by  the  court  below,  to  the  evi- 
dence of  appellant  which  proved,  or  tended 
to  prove,  that  there  was  an  understanding 
between  the  conditional  vendor  and  vendee 
as  to  the  manner  and  effect  of  the  appropria- 
tion of  the  partial  payments,— the  monthly 
Installments. 

If  the  property,  in  whole  or  in  large  part, 
was  of  such  nature  as  to  render  it  liable  to 
rapid  deterioration  in  value  by  the  wear  and 
tear  of  dally  use,  there  would  be  nothing  un- 
reasonable In  the  vendor's  Insisting  with  his 
vendee  upon  the  retention  of  title  in  himself 
until  the  whole  purchase  price  of  the  entire 
property  had  been  paid.  The  excluded  evi- 
dence was  offered  to  show  that  there  was  an 
agreement  of  the  parties,  made  after  the  sale 
of  the  first  items  of  furniture,  and  when  It 
became  known  to  the  vendor  that  the  pur- 
chaser designed  and  desired  to  purchase  more 
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extensively  than  the  seller  originally  be- 
lieved was  to  be  done,  by  which  It  was  un- 
derstood between  the  parties  that  the  pay- 
ments from  time  to  time  were  to  be  entered 
as  credits  generally  upon  the  entire  account 
of  the  purchaser,  and  not  upon  any  particular 
items  In  any  particular  purchase.  This  evi- 
dence was  admissible.  It  did  not  vary  or  al- 
ter the  written  agreement  Its  purpose  was 
to  show  the  whole  contract  of  the  parties, 
and  to  make  clear  what  was  ambiguous  on 
the  face  of  the  writing.  The  case  was  one, 
on  all  the  evidence,  for  a  Jury's  determina- 
tion. See  the  large  number  of  cases  cited  in 
note  6  to  paragraph  8  under  title  "Conditional 
Sales  Disguised  as  Leases,"  8  Am.  &  Bng. 
Enc.  Law,  428. 
Reversed. 


ALLEN  v.  SMITH  BROS.  CO.  et  al. 

ADLER-GOLDSMITH  COMMISSION*  CO. 
v.  ALLEN. 

(Supreme  Court  of  Mississippi.    March  25, 
1895.) 

Assignment  fob  Benefit  or  Ceeditob*— Rktbk- 
tiok  of  Rent— Notes— Administrators 
— Decree  against. 

1.  Since  a  deed  of  assignment  purporting 
to  convey  all  the  assignor's  lands,  tenements, 
and  '•hereditaments"  carries  with  it.  as  a  neces- 
sary incident,  the  rents  of  the  lands  conveyed, 
the  retention  of  notes  given  for  rent,  and  their 
subsequent  delivery  by  the  assignor  to  a  third 
person,  is  ineffectual  to  defeat  the  assignee's 
rights  thereto,  and  does  not,  therefore,  affect 
the  validity  of  the  assignment. 

2.  Where  the  creditors  of  an  insolvent  es- 
tate waive  the  formalities  of  a  regular  insolvent 
proceeding,  and  ccusent  to  a  decree  directing  a 
ratable  distribution  of  the  fund  in  the  adminis- 
trator's hands,  the  latter  becomes  personally  lia- 
ble, after  such  decree,  to  all  creditors  for  their 
distributive  shares. 

Cross  appeal  from  chancery  court,  Noxu- 
bee county;  T.  B.  Graham,  Chancellor. 

Action  by  Smith  Bros.  Company  and  oth- 
ers against  B.  J.  Allen,  assignee  of  Jacob 
Holberg,  an  insolvent  debtor,  to  set  aside  the 
assignment  and  other  prior  conveyances 
made  by  the  assignor.  From  that  part  of 
the  decree  holding  the  assignment  void  for 
fraud,  defendant  appeals,  and  from  so  much 
of  the  decree  as  denies  relief  in  respect  to 
the  other  conveyances  the  Adler-Ooldsmlth 
Commission  Company,  one  of  the  complain- 
ants, brings  a  cross  appeal  Reversed  on 
direct  appeal  and  affirmed  on  cross  appeal. 

Jacob  Holberg,  who  was  a  merchant  at 
Macon,  Miss.,  executed  to  B.  J.  Allen,  as  as- 
signee, a  deed  of  assignment  of  all  his 
"lands,  tenements,  and  hereditaments,"  and 
the  stock  of  goods  hi  a  certain  storehouse; 
also  "all  book  accounts  and  demands  owing 
to  him  and  pertaining  to  said  mercantile 
business,  together  with  all  securities  for 
same."  The  assignment  was  made  on  the 
27th  day  of  February,  1892.  The  deed  did 
not  purport  to  convey  all  the  property  and 
effects  of  the  grantor.   Tfcere  were  some 


preferences  in  the  assignment  Various 
creditors  of  Holberg  (appellees  here),  in  a 
short  time  after  the  assignment  was  made, 
instituted  proceedings  in  the  chancery  court 
of  Noxubee  county,  seeking  to  set  aside  the 
assignment  and  subject  the  property  assign- 
ed to  their  demands,  upon  the  ground  that 
it  was  made  with  intent  to  hinder,  delay, 
and  defraud  creditors.  The  answer  to  the 
bill  denied  all  the  material  allegations.  A 
great  deal  of  testimony  was  taken  on  the 
question  of  the  validity  of  the  assignment 
and  other  transfers  made  prior  to  the  as- 
signment A  decree  was  rendered  holding 
the  assignment  void  for  fraud,  and  denying 
relief  as  to  the  other  conveyances.  The 
chancellor,  in  his  written  opinion,  held  the. 
assignment  void  for  two  reasons:  (1)  Be- 
cause the  assignor  retained  certain  notes 
which  the  assignment  purported  to  convey, 
and  which  were  subsequently  delivered  to 
one  Murphy;  (2)  because  of  the  preference 
of  Weather  bee  &  Co.,  the  facts  as  to  which 
are  stated  in  the  opinion.  As  to  the  reser- 
vation of  the  notes,  the  following  are  the 
facts  as  disclosed  by  the  testimony:  The  as- 
signment was  executed  and  filed  for  record 
on  Saturday  night  On  Saturday  morning 
before  the  assignment  Holberg  took  the 
notes  from  his  safe,  selecting  them  from 
among  other  papers,  and  indorsed  them  to 
Murphy.  He  then  placed  them  in  an  en- 
velope, and  wrote  Murphy's  name  on  It  and 
put  the  package  in  his  pocket  Intending  to 
see  Murphy,  and  hand  him  the  notes  during 
the  day,  before  executing  the  assignment 
But  it  appears  that  in  the  hurry  and  excite- 
ment of  the  occasion  he  did  not  do  this,  and 
did  not  discover  that  he  still  had  the  envel- 
ope until  Saturday  night  after  the  assign- 
ment was  executed.  On  the  next  morning 
(Sunday)  he  sent  for  Murphy,  explained  to 
him  what  he  bad  done,  and  gave  him  the 
package,  stating  that  this  was  in  payment  of 
what  he  owed  him.  Murphy,  to  whom  be 
was  Indebted,  expressed  himself  as  being 
satisfied,  and  accepted  the  notes,  and  kept 
them  as  his  own.  On  behalf  of  complain- 
ants It  was  claimed  that  besides  certain 
rent  notes,  which  it  is  not  disputed  were-  so 
retained  and  delivered  to  Murphy,  there 
were  certain  mercantile  notes,  or  notes  taken 
by  Holberg  In  his  business  as  a  merchant 
which  were  placed  in  the  envelope  with  the 
rent  notes,  and  delivered  to  Murphy.  Hol- 
berg testified  as  to  these  notes  as  follows: 
"Interrogatory.  In  what  were  the  notes  of 
Clark,  Robert  Richardson,  and  Addison  Frier- 
son  transferred  to  T.  S.  Murphy?  Answer. 
They  were  transferred  with  the  notes  that 
Murphy  got  Int  Were  they  transferred 
by  you  and  delivered  on  the  same  day,— vis. 
the  day  after  the  assignment— along  with 
the  rent  notes  that  he  has  testified  were  de- 
livered to  him  on  that  day  as  collateral  secu- 
rity for  the  same  debts  referred  to  by  him? 
A.  As  I  have  stated  before,  those  notes  were 
turned  over  to  Murphy  at  the  some  time 
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whcn  I  turned  the  rent  notes  oyer  to  him,  as 
they  were  all  In  the  same  envelope,  and  of 
course  were  turned  over  on  the  morning  of 
the  next  day  after  I  made  the  assignment. 
I  do  not  know  that  I  gave  the  papers  for 
collateral  security,  but  I  gave  it  to  him  in 
payment  of  the  notes  I  owed  him,  and  be 
seemed  to  be  satisfied  with  them."  The 
opinion  contains  a  further  statement  of  the 
facts.  The  assignee  appealed  from  the  de- 
cree avoiding  the  assignment  and  subjecting 
the  property  embraced  in  it,  and  the  Adler- 
Goldman  Commission  Company,  one  of  the 
complainants,  appealed  from  so  much  of  the 
decree  as  denied  relief  in  respect  to  the  oth- 
er conveyances. 

A.  C.  Bogle  and  Orr  &  Dinsmore,  for  appel- 
lant Allen.  Sykes  &  Bristow,  for  appellant 
Adler-Goldman  Commission  Co.  Rives  & 
Rives,  T.  W.  Brame,  and  W.  B.  Stewart,  for 
appellees  Smith  Bros.  Co.  and  others. 

WOODS,  J.  The  very  concise  and  lucid 
opinion  of  the  learned  chancellor  leaves  no 
room  for  doubt  as  to  the  grounds  upon  which 
the  deed  of  assignment  was  declared  fraudu- 
lent and  void. 

1.  The  retention  by  the  assignor,  and  the 
subsequent  delivery  to  Murphy,  of  certain 
rent  notes  given  for  the  use  of  lands  assign- 
ed, Is  one  of  the  two  grounds  assigned  for 
vacating  the  deed  of  assignment  We  agree 
that  the  rents  went  with  the  lands  conveyed 
to  the  assignee,  and  that  the  assignee  for  the 
creditors  of  the  assignor  could  not  be  de- 
prived of  the  rents  by  any  act  of  the  assignor 
without  invalidating  the  assignment.  The 
rents  were  embraced  in  the  term  "heredita- 
ments," and  it  was  not  allowable  to  convey 
them  in  the  instrument,  and  in  fact  retain 
them  for  other  disposition  by  the  assignor, 
for  that  would  operate  hurt  fully  upon  cred- 
itors. If  we  stopped  here  with  this  state- 
ment of  a  well-known  legal  principle,  the  de- 
cree, on  this  ground,  should  be  upheld.  But 
we  must  go  further,  and  Inquire,  did  the 
dealing  with  the  rent  notes  by  the  assignor, 
as  is  disclosed  in  the  record  before  us,  de- 
prive the  assignee  of  the  rents,  or  hinder  his 
collection  of  them,  and  therefore  operate  to 
the  injury  of  the  estate  conveyed?  This  In- 
quiry, on  the  authority  of  our  own  decisions, 
must  be  answered  in  the  negative.  The  con- 
veyance of  the  lands  by  the  deed  of  assign- 
ment carried  with  it  as  an  incident,  and  in- 
hering in  it,  the  rents  also,  and  the  assignee 
became  thereby  entitled  to  them.  The  re- 
tention of  the  notes  given  for  rent,  and  their 
subsequent  delivery  to  Murphy  by  the  assign- 
or, cannot  defeat  the  assignee's  right  to  them, 
and  hence  the  action  of  the  assignor,  in  this 
particular,  was  harmless.  Hatch  v.  Sykes, 
64  Miss.  807,  1  South.  248;  Watkins  v.  Du- 
vall,  69  Mlsa  884, 13  South.  727;  and  Bowdre 
v.  Sloan,  89  Miss.  889,  11  South.  831. 

2.  Was  the  debt  of  the  Weatherbees  ficti- 
tious? Was  it  a  debt  not  due  by  the  assign- 
or, and  for  which  he  was  personally  liable? 


The  assignor  was  administrator  of  one  San- 
ders. The  estate  of  his  Intestate  was  in- 
solvent, and  there  had  been  an  agreement  by 
all  the  creditors  to  waive  the  formalities  of 
a  regular  insolvent  proceeding,  and  to  nave 
a  decree  go  for  distribution  of  the  fund  in 
the  administrator's  hands,  and  there  was.  ac- 
cordingly, a  proper  decree  directing  distribu- 
tion ratably  among  the  creditors  of  Sanders. 
This  decree  was  final  and  conclusive,  and 
the  administrator  became  then  personally  re- 
sponsible to  the  Weatherbees,  and  to  all  the 
other  creditors,  for  their  distributive  shares. 
If  execution  had  been  issued  on  proper  pro- 
ceedings had  by  the  Weatherbees  to  enforce 
their  claim,  it  would  have  run  against  the  ad- 
ministrator's estate,  and  not  de  bonis  tes- 
tatorls.  The  test  of  personal  liability  Is  the 
crucial  one  on  this  particular  point,  and  by  it 
the  debt  is  shown  to  be  not  fictitious,  but 
real.  Anderson  v.  Tindall,  26  Miss.  332; 
State  v.  Bowen,  45  Miss.  347. 

The*  cross  appeal  brings  under  review  the 
action  of  the  court  below  in  declining  to  hold 
fraudulent  the  several  conveyances  assailed 
by  the  cross  appellant,  the  Adler-Goldman 
Commission  Company.  The  controversy  is 
largely,  if  not  wholly,  one  of  fact,  and  the 
enormous  record  containing  the  voluminous 
evidence  has  received  our  deliberate  and  re- 
peated examination.  There  is  mnch  of  this 
evidence  which  excites  suspicion  as  to  some 
of  the  conveyances  sought  to  be  declared 
fraudulent,  but,  on  the  whole  case,  we  are 
unable  to  say  the  chancellor's  finding  was 
erroneous,  and  that  fraud,  in  any  of  the  in- 
stances relied  upon  by  counsel  for  cross  ap- 
pellants, is  so  satisfactorily  established  as  to 
authorize  us  to  reverse  the  decree  on  cross 
appeal. 

On  the  cross  appeal  there  will  be  an  affirm- 
ance of  the  decree  below.  The  decree  on  the 
direct  appeal  will  be  reversed,  and  a  decree 
here  dismissing  the  case. 

On  Reargument. 

On  the  original  argument  little  or  no  notice 
was  taken  of  the  supposed  retention  by  the 
assignor  of  the  mercantile  paper  which  was 
said  by  him  hi  his  deposition  to  have  been 
delivered  by  him  to  Murphy  with  the  rent 
notes.  The  controversy  was  had  over  these 
rent  notes,  and  our  former  opinion  did  not  go 
beyond  these.  On  the  reargument  the  con- 
tention is  that  the  assignor  retained  the  mer- 
cantile paper  said  by  him  to  have  been  deliv- 
ered to  Murphy  with  the  rent  notes,  and  the 
evidence  relied  upon  in  support  of  this  con- 
tention is  that  of  Murphy,  which  is  to  the 
effect  that  the  assignor  delivered  him  no 
notes  other  than  the  rent  notes.  We  have 
already  adopted  Murphy's  statement  as  the 
true  one.  The  case  then  stands  thus:  The 
assignor  said  he  delivered,  In  one  envelope, 
the  rent  notes  and  certain  mercantile  paper, 
described  by  him,  to  Murphy.  Murphy  says 
the  assignor  is  mistaken  in  part;  that  he  did 
not  deliver  to  him  any  mercantile  notes;  and 
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Murphy's  version  we  have  accepted  as  cor- 
rect. The  mercantile  notes,  then,  were  not 
In  the  envelope  delivered  to  Murphy;  and 
whether  they  were  or  were  not  Is  the  In- 
quiry. Mistaken  In  supposing  he  delivered 
these  mercantile  notes  to  Murphy,  It  was  not 
sought  to  press  the  search  further,  and  ascer- 
tain whether,  as  matter  of  fact,  the  assignor 
then  had  these  mercantile  notes.  They  were 
not  In  the* envelope  handed  to  Murphy.  Were 
they,  then,  In  the  assignor's  possession?  The 
evidence  is  silent,  and  where  the  proofs  do 
not  show  fraud  we  cannot  affirm  its  exist- 
ence.   We  adhere  to  our  former  opinion. 


FLORIDA  SOUTHERN  RY.  CO.  v.  BURT. 

(Supreme  Court  of  Florida.    Nov.  29,  1895.) 
E/bctmknt— Title  to  Maintain— Possession  or 
Grantor— Evidence. 

1.  A  deed  without  any  evidence  of  the  pos- 
session by  the  gTantor  of  the  premises  conveyed 
is  not  sufficient  evidence  of  title  to  warrant  a 
recovery  in  an  action  of  ejectment.  The  giving 
of  a  deed  to  the  premises  is  no  evidence  of  title 
in  the  grantor. 

2.  In  an  action  of  ejectment,  where  the  re- 
liance of  the  plaintiff  is  exclusively  upon  a  pa- 

Eer  title,  it  is  not  sufficient  to  show  possession 
y  a  grantor  at  some  remote  period,  but  he  must 
have  been  in  possession  at  or  near  the  time  of 
the  execution  of  the  deed  by  him. 

3.  In  such  a  case  it  is  necessary  for  the 
plaintiff  to  trace  his  title  back  to  the  ultimate 
source  of  title,  or  to  a  grantor  in  actual  posses- 
sion. 

4.  It  is  extremely  doubtful  whether  testi- 
mony in  htec  verba  that  a  party  was  in  posses- 
sion of  land  Is  of  any  weight.  Possession  may 
often  be  a  matter  of  opinion.  In  proving  pos- 
session of  land  the  facts  should  be  shown  which 
in  law  constitute  possession. 

5.  Recitals  in  deeds  do  not  bind  strangers 
holding  adversely  and  claiming  title  by  adverse 
possession.  The  making  of  contracts  to.  sell 
land  is  not  of  itself  evidence  of  possession. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Putnam  county;  J. 
J.  Finley,  Judge. 

Action  by  George  Burt  against  the  Florida 
Southern  Railway  Company.  On  the  death 
of  plaintiff,  Anna  G.  Burt,  his  administratrix, 
was  substituted.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Reversed. 

R.  W.  &  W.  M.  Davis  and  T.  M.  Day,  Jr., 
for  plaintiff  in  error.  W.  W.  Dewhurst,  for 
defendant  In  error. 

LIDDON,  J.  George  Burt,  the  intestate  of 
the  defendant  In  error,  recovered  a  Judgment 
In  ejectment  against  the  plaintiff  in  error. 
Subsequent  to  the  removal  of  the  case  to  this 
court  he  died,  and  his  administratrix  has 
here  been  made  a  party  to  the  proceedings. 

The  declaration  pleaded  to  was  in  the  ordi- 
nary statutory  form,  and  pleas  (1)  of  not 
guilty,  and  (2)  denying  possession  of  the 
premises,  were  filed.  The  trial  was  had  upon 
Issues  joined  upon  these  pleas. 

The  plaintiff  in  error  contends  that  the  ver- 
dict and  judgment  against  it  in  the  circuit 
court  was  without  evidence  to  support  It 


Upon  this  point  It  is  Insisted  that  the  plain- 
tiff in  the  court  below  did  not  show  sufficient 
evidence  of  a  title  to  the  land  in  dispute. 
The  property  In  controversy  was  portions  of 
certain  blocks  of  land  described  as  being  In 
the  city  of  Palatka,  and  bounded  by  certain 
named  streets  of  said  city.  The  testimony 
shows  that  they  were  all  situated  without 
the  more  thickly  inhabited  portions  of  the 
city,  and  were  wholly  uninhabited,  uninclos- 
ed,  and  were  not  cultivated  or  improved  in 
any  manner  whatever,  unless,  perhaps,  by 
the  hulldlng  of  the  railroad  of  the  defendant 
upon  a  portion  of  them,  and  on  account  of 
the  eviction  of  which  the  suit  was  brought 
The  streets,  or  most  of  them,  In  the  immedi- 
ate vicinity  of  the  blocks  sued  for,  were 
streets  existing  only  upon  a  map,  or  streets 
In  name  only,  the  adjoining  properties  not 
being  built  upon,  and  the  streets  themselves 
not  being,  to  any  appreciable  extent,  Im- 
proved or  adapted  for  use,  or  used  as  public 
highways.  The  plaintiff  offered  in  evidence 
a  deed  of  one  James  Burt  to  himself,  and  sev- 
eral other  deeds,  as  a  chain  of  title,  but 
not  reaching  back  to  the  sovereignty  in  the 
soil.  The  plaintiff  himself  had  never  been 
In  actual  possession,  and  stated  that  no  one 
was  upon  the  lots  at  the  time  he  purchased 
them. 

The  only  claim  by  counsel  for  defendant  In 
error  as  to  direct  proof  of  possession  In  any 
of  bis  grantors  is  as  to  James  Burt  his  broth- 
er, and  Immediate  grantor.  The  deed  of 
James  Burt  to  the  plaintiff  was  executed 
August  3,  1858.  The  plaintiff  testified  as 
follows:  "Question.  Has  any  one  ever  disput- 
ed your  right  to  the  possession  up  to  the  time 
of  your  controversy  with  the  railroad  com- 
pany, or  claimed  title  against  you?  Answer. 
No,  sir."  On  further  examination,  as  follows: 
"Question.  Do  you  know  whether  your  broth- 
er was  in  possession  of  these  lands  before  he 
sold  them  to  you,  and  whether  he  paid  taxes 
upon  them?  Answer.  Yes,  sir;  he  paid  tax- 
es. I  presume  so  from  the  fact  of  never 
hearing  anything  about  the  taxes."  It  Is  not 
by  any  means  clear  that  the  witness  intend- 
ed to  say  that  his  brother  was  ever  In  posses- 
sion of  the  lands.  Admitting  that  the  affirma- 
tion, "yes,  sir,"  applies  to  the  whole  question, 
and  not  to  the  latter  part  of  it  in  reference 
to  the  payment  of  taxes,  it  Is  not  a  direct 
assertion  of  possession.  The  question  was 
only  if  he  knew  whether  his  brother  was  in 
possession,  and  the  witness  affirms  that  he 
has  knowledge  upon  the  subject,  without  stat- 
ing the  matters  of  such  knowledge.  The  evi- 
dence is  seriously  defective  as  to  the  point 
of  time  of  the  brother's  possession.  If  we 
concede  that  the  witness  swore  that  his  broth- 
er was  in  possession,  what  was  the  date  of 
such  possession?  He  is  only  shown  to  have 
been  in  possession  before  the  sale  to  the 
witness.  He  Is  not  shown  to  have  been  in 
possession  at  or  near  the  time  of  such  sale. 
It  might  have  been  many  years  before  the  sale 
that  he  was  in  such  possession,  and  his  pos- 


Digitized  by  Google 


SOUTHERN  REPORTER,  Vol.  18. 


session  may  hare  ceased  many  years  before 
the  sale.  It  Is  not  shown  that  he  was  In  pos- 
session after  the  deed  to  him  shown  in  the 
record,  or  that  his  possession  was  under  any 
claim  of  right  or  title.  Tt  is  established  in 
this  state  that  a  deed  without  any  evidence  of 
the  possession  by  the  grantor  of  the  premises 
conveyed  is  not  sufficient  evidence  of  title  to 
warrant  a  recovery  In  an  action  of  ejectment, 
and  that  the  giving  of  a  deed  to  the  premises 
is  no  evidence  of  title  in  the  grantor.  Du- 
bois v.  Holmes,  20  Fla.  834;  L'Engle  v.  Reed, 
27  Fla.  346,  9  South.  213.  Neither,  in  a  case 
of  this  character,  where  the  reliance  Is  ex- 
clusively upon  a  paper  title,  is  it  sufficient 
to  show  possession  by  the  grantor  at  some  re- 
mote period,  but  he  must  have  been  in  pos- 
session at  or  near  the  time  of  the  execution 
of  the  deed  by  him.  The  principle  is  thus 
stated  in  L'Engle  v.  Reed,  supra:  "A  plain- 
tiff In  ejectment  must  show  a  better  title 
than  that  of  defendant,  or  a  prior  actual  pos- 
session to  that  of  defendant,  or  a  good  con- 
veyance to  himself  from  one  in  actual  pos- 
session and  prior  to  that  of  defendant,  in  or- 
der to  put  the  defendant  to  the  necessity  of 
supporting  his  possession  by  a  title  superior 
to  one  of  naked  possession."  In  Start  v. 
Clegg,  83  Ind.  78  (text,  85),  it  is  said:  "To 
show  title  in  himself  such  as  would  draw  to 
it  constructive  possession  of  the  land  In  con- 
troversy. It  was  necessary  for  the  appellant 
to  trace  his  title  back  to  the  ultimate  source 
of  title,  or  show  that  his  grantor  was  In  actu- 
al possession."  See,  also,  Sedg.  &  W.  Tr. 
Title  Land,  I  723.  In  a  later  case  (Peck  v. 
Railway  Co.,  101  Ind.  386)  the  same  court 
has  said:  "A  plaintiff  In  ejectment  must  trace 
bis  title  to  the  United  States,  or  to  some 
grantor  in  possession  at  the  date  of  his  convey- 
ance." To  the  same  effect  are  Miller  v.  Rail- 
road Co.,  71  N.  Y.  380;  Railway  Co.  v.  Lor- 
ing,  2  C.  C.  A.  546,  51  Fed.  932.  It  is  also 
extremely  doubtful  whether  testimony  in  hsec 
verba  that  a  party  was  in  possession  of  lands 
is  of  any  weight.  Possession  may  often  be  a 
matter  of  opinion.  In  proving  possession  of 
land,  the  facts  should  be  shown  which  in  law 
constitute  possession.  Miller  v.  Railroad  Co., 
supra. 

The  defendant  in  error  contends  also  that 
he  proved  possession  in  some  of  his  grantors 
by  recitals  in  deeds  forming  links  In  his 
chain  of  title,  to  the  effect  that  certain  other 
portions  of  land  than  that  sued  for.  but  In- 
cluded in  the  same  deed  of  conveyance,  and 
forming  part  of  the  same  original  tract,  were 
reserved  from  the  deed,  or  had  been  sold,  or 
contracted  to  be  sold,  by  some  of  his  gran- 
tors or  predecessors.  There  is  no  proof  of 
any  possession  of  the  portions  so  reserved, 
or  so  sold,  or  contracted  to  be  sold.  These  re- 
citals in  deeds  would  not  bind  a  stranger  to 
them,  even  If  they  related  to  the  precise  land 
in  dispute.  The  mere  making  of  contracts  to 
sell  land  is  not  In  itself  evidence  of  posses- 
sion.  Dubois  v.  Holmes,  20  Fla.  834. 

The  defendant  below  requested  the  court 


to  charge  the  Jury  as  follows:  "(10)  The 
court  instructs  the  jury  that  the  plaint  iff,  to 
recover,  must  trace  his  title  back  to  the 
United  States,  or  to  a  grantor  In  possession: 
and,  if  he  has  not  done  so,  you  will  find  for 
the  defendant."  The  court  refused  to  give 
the  Instruction.  From  what  has  just  been 
stated  as  to  the  character  of  the  proof  of  pos- 
session which  must  be  made  by  the  plaintiff 
to  entitle  him  to  recover,  it  follows  that  the 
instruction  asked  for  correctly  states  the  law 
applicable  to  the  case,  and  should  have  been 
given  to  the  Jury.   It  was  error  to  refuse  it. 

Several  other  questions  are  suggested  in 
argument  of  counsel.  Among  other  things,  it 
Is  contended  that  the  defendant  corporation 
could  not  maintain  its  claim  of  title  by  ad- 
verse possession,  because  such  possession 
was  not  with  a  claim  of  title  in  fee,  or  an 
absolute  appropriation  of  the  lands,  but  only 
with  a  claim  of  right  of  way  or  easement  to 
maintain  and  operate  its  road  over  the  same. 
As  the  plaintiff  proved  no  such  title  as  would 
put  the  defendant  upon  proof  of  title  by  ad- 
verse possession,  it  is  Idle  to  inquire  what 
would  have  been  proper  charges  to  be  given 
by  the  court,  or  what  would  have  been  the 
extent  of  plaintiff's  recovery  if  he  had  shown 
'  a  good  title  to  the  land,  and  that  the  defend- 
ant corporation  had  only  had  possession  of 
the  same  under  a  claim  of  an  easement  of 
the  character  mentioned. 

The  Judgment  of  the  circuit  court  la  re- 
versed, and  a  new  trial  ordered. 


LUSK  et  aL  v.  REEL. 

(Supreme  Court  of  Florida.    Oct.  18,  1895.) 

Execution  Sil.B — Unrkoordbd  Dbed— Bona  Fnw 
Purchaser— Possession  as  No-tick. 

1.  A  judgment  creditor  who  purchases  tt 
an  execution  sale  under  his  judgment,  without 
any  notice,  actual  or  constructive,  of  an  unre- 
corded deed  of  the  judgment  debtor  conveying 
the  property  purchased,  is  entitled  to  protec- 
tion, under  the  statute  (McClel.  Dig.  p.  215.  §  6). 
as  an  innocent  purchaser. 

2.  A  purchaser  at  execution  sale  against 
one  to  whom  real  estate  has  been  conveyed 
through  mistake,  but  without  any  knowledge, 
actual  or  constructive,  of  such  mistake,  is  like- 
wise entitled  to  protection  as  an  innocent  pur- 
chaser. 

3.  An  execution  creditor,  equally  with  a 
subsequent  purchaser,  is  protected  under  the 
statute  against  unrecorded  deeds. 

4.  When  possession  of  real  estate  under  an 
unrecorded  deed  is  relied  on  as  notice  to  the 
purchaser  of  the  property  at  execution  sale,  it 
must  appear  that  there  was  actual  possession, 
so  as  to  give  notice  at  the  time  of  the  rendition 
of  the  judgment  under  which  the  sale  was  made. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Orange  county; 
John  D.  Broome,  Judge. 

Action  by  F.phraim  J.  Reel  against  lizzie 
A.  Lusk  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.  Reversed. 

J.  M.  Cheney,  for  appellants.  J.  Hugh  Mur- 
phy and  L.  O.  Starbuck,  for  appellee. 
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MABRY,  a  3.    The  bill  filed  In  this  case 
in  May,  1891,  Is  to  enjoin  proceedings  in  eject- 
ment, and  to  cancel  a  deed  made  by  the 
sheriff  of  Orange  county,  as  a  cloud  upon  the 
title  to  a  lot  of  land  claimed  to  be  owned  by 
the  complainant.    It  contains  substantially 
the  following  allegations:    That  complainant 
is  the  owner  in  fee  simple  and  has  possession 
of  the  following  described  property:  "Lot 
one  (1)  of  block  A  of  Davis'  addition  to  the 
town  of  Orlando,  Orange  county,  Florida." 
And  that  complainant  "holds  said  land  by 
warranty  deed  duly  executed  to  him  by  one 
Walter  T.  Davis  on  the  5th  day  of  March, 
1887,  and  duly  recorded  in  the  office  of  the 
-clerk  of  the  circuit  court  of  Orange  county, 
on  the  11th  day  of  April,  A.  D.  1888,  in 
Book  60,  at  page  66."    That  on  the  18th  day 
■of  May,  1887,  Davis  sold  to  one  P.  C.  Hodges 
lot  8  in  block  B  of  the  same  addition;  but, 
by  mistake,  lot  1,  owned  by  complainant,  was 
embraced  in  the  deed  to  Hodges,  who  never 
gave  any  valuable  consideration  for  said  lot, 
and  who  never  intended  to  purchase  the 
same,  and  has  always  disclaimed  any  title  or 
interest  therein.    Further,  that  by  virtue  of 
an  execution  in  favor  of  said  Lizzie  A.  Lusk, 
and  against  said  P.  C.  Hodges,  Issued  out  of 
the  circuit  court  on  the  5th  day  of  August, 
1887,  the  sheriff  of  Orange  county  levied  upon 
and  sold,  on  the  5th  day  of  March,  18S6,  the 
lot  owned  by  complainant,  and  also  Bald  lot 
8.    That,  upon  discovering  his  lot  had  been 
levied  upon  and  sold,  complainant  applied  to 
Davis  and  the  attorneys  of  Lizzie  A.  Lusk  to 
have  the  mistake  corrected,  and  his  lot  freed 
from  the  cloud  resting  upon  the  same  by  rea- 
son of  the  sheriff's  deed  to  Lizzie  A.  Lusk; 
and  that  It  was  agreed  by  and  between  her 
attorneys  and  the  said  Davis  and  Hodges  that, 
upon  the  execution  by  Davis  of  a  'good  and 
sufficient  deed  to  Lizzie.  A.  Lusk  for  said  lot 
8,  she  would  release  to  complainant  her  claim 
on  said  lot  1  In  block  A.    That,  in  pursuance 
of  said  agreement,  Davis  conveyed  by  war- 
ranty deed  to  Lizzie  A.  Lusk,  on  the  3d  day 
of  May,  1888,  the  said  lot  8.    And  complain- 
ant represents  that,  by  fraud  and  misrepre- 
sentation, as  stated,  she  obtained  said  deed 
from  Davis,  and  refuses  to  release  and  free 
the  said  lot  from  the  cloud  upon  the  same. 

That  on  the   day  of  May,  1888,  Lizzie 

A.  Lusk,  by  her  next  friend,  George  Porter, 
and  W.  I.  Lusk,  instituted  a  suit  of  ejectment 
against  complainant  to  recover  possession  of 
said  lot  1,  the  declaration  in  the  cause  being 
filed  and  summons  Issued  on  the  18th  day  of 
May,  1888;  and  the  Indorsement  on  the  lat- 
ter by  the  sheriff  recites  that  it  was  served 
upon  the  defendant  on  the  22d  day  of  the 
same  month.  That,  on  the  4th  of  June,  fol- 
lowing, judgment  by  default  was  entered  by 
the  clerk,  and  defendants  are  seeking  to  re- 
cover final  judgment  in  said  suit,  and  thereby 
deprive  complainant  of  the  possession  of  said 
lot  of  land.  That  complainant  had  no  recol- 
lection of  being  served  in  the  ejectment  suit, 
and,  if  he  was  served,  the  fact  had  entirely 


escaped  his  memory,  and  he  had  a  good  and 
meritorious  defense  at  law  to  said  suit.  It 
is  also  alleged  that  the  said  sheriff's  deed  to 
Lizzie  A.  Lusk  was  a  cloud  upon  the  title  of 
complainant  in  said  lot,  and  tends  to  depre- 
ciate the  value  thereof,  and  ought  to  be  can- 
celed. The  prayer  is  for  process,  and  that 
the  sheriff's  deed  to  Lizzie  A.  Lusk  be  can- 
celed as  a  cloud  upon  complainant's  title  to 
lot  1,  and  that  the  ejectment  proceedings  be 
enjoined. 

Injunction  was  issued  as  prayed  for  in  the 
bill,  and  defendants  demurred,  on  the  grounds 
that  there  was  no  equity  in  the  bill;  that  a 
purchaser  at  sheriff's  sale  takes  whatever  ti- 
tle the  record  shows  to  have  been  In  the  judg- 
ment debtor  at  the  time  the  judgment  was 
entered;  that  the  attorney  had  no  authority 
to  agree  to  convey  land  of  his  client,  and,  if 
he  makes  such  agreement,  he  In  no  way  binds 
his  client.  This  demurrer  was  overruled,  and, 
after  motions  made  and  denied  to  dismiss  the 
injunction,  defendants  appealed. 

From  the  allegations  of  the  bill  it  is  made 
to  appear  that  the  complainant,  Reel,  obtain- 
ed a  deed  from  Davis  to  lot  1  in  block  A  on 
the  5th  day  of  March,  18S7,  but  did  not  re- 
cord it  until  the  11th  day  of  April,  1888.  In 
the  meantime,  and  on  the  18th  day  of  May, 
1887,  Davis  conveyed  said  lot  to  Hodges, 
against  whom  an  execution  in  favor  of  Lizzie 
A.  Lusk  issued  on  the  5th  of  August,  1887, 
and  the  lot  sold  by  virtue  thereof  on  the  5th 
of  March,  1888,  a  few  days  over  a  month  be- 
fore Reel  recorded  bis  deed.  It  is  not  al- 
leged that  Lizzie  A.  Lusk,  the  execution  cred- 
itor and  purchaser  at  sheriff's  sale,  had  any 
knowledge,  actual  or  constructive,  that  Davis 
had  conveyed  the  lot  to  Reel,  or  that  the  con- 
veyance of  the  lot  by  Davis  to  Hodges  was 
by  mistake.  As  we  construe  the  allegations 
of  the  bill,  there  is  no  averment  of  actual  pos- 
session of  lot  1  by  Reel  prior  to  the  time  of 
filing  the  bill,  which  was  in  May,  1891.  It  Is 
alleged  that  Reel  owned  the  lot,  and  had  pos- 
session of  it,  and  held  it  by  warranty  deed 
executed  by  Davis  on  the  5th  of  March,  1887, 
but  this  possession  has  reference  to  the  time 
of  filing  the  bill.  There  is  no  allegation  that 
Reel  was  in  actual  possession,  so  as  to  give 
notice  of  any  interest  he  might  have  had  In 
the  lot,  at  the  time  of  the  Issuance  of  the 
execution  or  the  sale  of  the  property  to  Lizzie 
A.  Lusk.  Under  our  recording  statute 
(McCIel.  Dig.  p.  215,  f  6),  creditors  and  sub- 
sequent purchasers  stand  upon  the  same  foot- 
ing In  respect  to  notice  of  a  prior  conveyance 
not  recorded.  Massey  v.  Hubbard,  18  Fla. 
688;  Carr  v.  Thomas,  Id.  736;  Eld  ridge  v. 
Post,  20  Fla.  579.  It  was  held  in  Emerson 
v.  Ross,  17  Fla.  122,  that  the  recorded  deed  of 
an  administrator  upon  the  sale  of  the  lands 
of  a  deceased  intestate,  for  value  and  with- 
out notice,  will  vest  a  good  title  as  against  a 
prior  unrecorded  deed  of  the  deceased  intes- 
tate. It  was  there  said  that  "the  object  of 
the  statute  is  to  make  patent,  to  disclose  to 
the  world,  the  holder  of  the  legal  title,  In  or- 
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der  that  purchasers  for  vnloe  might  be  pro- 
tected against  the  secret  deeds  of  the  gran- 
tor.'' A  purchaser  at  a  sheriff's  sale  can 
claim  the  protection  of  an  innocent  purchaser; 
and  where  a  judgment  creditor  has  no  notice, 
actual  or  constructive,  of  an  unrecorded  deed 
made  by  a  judgment  debtor  before  the  rendi- 
tion of  a  judgment,  it  is  Immaterial  whether 
the  purchaser  at  a  sale  under  the  execution 
has  notice  of  such  unrecorded  deed  or  not 
Doyle  v.  Wade,  23  Fia.  90,  1  South.  516; 
Gower  v.  Doheney,  83  Iowa,  80;  Rogers  v. 
Hussey,  38  Iowa,  664;  Scribners'  Lessee  t. 
Lockwood,  9  Ohio,  184.  It  Is  also  true  that 
where  a  deed  Is  executed  to  one  through  mis- 
take, a  purchaser  from  him  for  value  and 
without  knowledge,  actual  or  constructive,  of 
such  mistake,  is  entitled  to  protection.  Har- 
rison v.  Cachelln,  23  Mo.  117;  Ells  v.  Tous- 
ley,  1  Paige,  280.  Our  statute  is  that  "no 
conveyance,  transfer,  or  mortgage  of  real  prop- 
erty, or  of  any  Interest  therein,  shall  be  good 
or  effectual  in  law  or  In  equity  against  cred- 
itors or  subsequent  purchasers  for  a  valuable 
consideration  and  without  notice,  unless  the 
same  shall  be  recorded,"  etc.  An  execution 
creditor,  equally  with  a  subsequent  purchaser, 
as  we  have  seen,  is  protected  against  unre- 
corded conveyances,  transfers,  or  mortgages 
of  real  property;  and  in  the  present  case  ap- 
pellee shows  in  his  bill  that,  before  his  deed 
was  recorded,  the  property  therein  described 
had  been  sold  under  execution  against  one  to 
whom  the  admitted  owner  had  conveyed  it, 
and  who  was  the  holder  of  an  apparent  good 
legal  title;  nor  is  it  alleged  that  the  purchaser 
at  the  execution  sale  had  any  notice,  actual 
or  constructive,  of  the  existence  of  appellee's 
unrecorded  deed  before  the  sale.  The  allega- 
tion that  the  ejectment  suit  was  instituted 
against  appellee  In  May,  1888,  does  not  show, 
that  he  was  in  possession  when  the  judgment 
was  rendered,  or  even  when  the  sale  was 
made;  and,  as  we  construe  the  bill,  it  does 
not  state  anything  from  which  notice  of  the 
unrecorded  deed  before  the  rendition  of  the 
judgment  can  be  inferred.  This  is  a  vital 
point  in  the  case,  and  the  bill  here  Is  wanting 
in  sufficiency  and  certainty.  It  is  entirely  in- 
sufficient, and,  unless  there  is  something  In 
the  other  allegations  to  rescue  the  bill  from 
the  infirmity  mentioned,  the  demurrer  should 
have  been  sustained.  It  is  stated  that  Lizzie 
A.  Lusk,  through  fraud  and  misrepresenta- 
tion, obtained,  under  the  circumstances  men- 
tioned, the  deed  from  Davis  to  lot  8,  and  that 
she  refused  to  release  and  free  the  said  lot 
from  the  cloud  upon  the  same.  This  has  ref- 
erence, we  assume,  to  releasing  lot  1  from 
the  alleged  cloud  of  the  sheriff's  deed,  though 
the  connection  would  make  it  refer  to  lot  8. 
It  is  Immaterial  to  which  it  refers,  as  we  are 
unable  to  see  how  the  bin  can  be  assisted  by 
it.  The  purpose  of  the  bill  is  not  to  cancel 
the  deed  from  Davis  to  Lizzie  A.  Lusk  for  lot 
8,  but  to  cancel  the  sheriff's  deed  to  her  for 
lot  1.  Davis  and  Hodges  would  be  necessary 
parties  to  a  proceeding  to  have  the  former 


deed  set  aside,  but  there  is  no  such  purpose 
in  the  preserft  suit.  Nor  is  the  bill  framed 
for  the  purpose  of  obtaining  a  specific  per 
formance,  If  that  could  be  done,  of  the  alleged 
agreement  with  the  attorneys  of  Lizzie  A. 
Lusk,  to  have  her  convey  lot  1  to  appellee. 
The  agreement  Is  set  up  in  the  bill,  but  there 
Is  no  prayer  for  Its  specific  performance,  and 
the  only  relief  sought  Is  to  have  the  sheriff's 
deed  to  Lizzie  A.  Lusk  set  aside,  and  the  eject- 
ment suit  enjoined.  The  bill  makes  no  prop- 
er case  for  such  relief,  and  we  need  not  de- 
vote any  attention  to  the  allegations  In  refer- 
ence to  the  agreement.  Neither  Is  it  deemed 
necessary  to  refer  to  the  allegations  In  refer- 
ence to  the  ejectment  suit,  as  It  Is  apparent 
that  there  is  nothing  hi  what  Is  stated  on  that 
subject  to  aid  the  bill  in  other  respects. 

Our  conclusion  is  that  the  demurrer  should 
have  been  sustained  to  the  bill,  and  the  de- 
cree will  be  reversed,  with  directions  that 
such  order  be  entered,  with  leave  to  appellee 
to  amend  his  bill  If  desired. 


KAHN  v.  WILKINS  et  at 
(Supreme  Court  of  Florida.    Oct  22,  1895.) 
Equity— Parti sa  in  Pari  Delicto — Fraudulent 
Cox  vet  as  ces— Relief  of  Grantor. 

1.  Deeds  of  conveyance  and  bills  of  sale  en- 
tered into  for  the  purpose  of  defrauding  credit- 
ors are  valid  as  between  the  parties  thereto; 
and  such  instruments  vest  title  absolutely  in 
the  grantees,  subject  to  impeachment  only  by 
the  persons  defrauded  by  such  transactions. 

2.  A  party  who  has  conveyed,  by  bill  of 
sale,  his  goods,  for  the  purpose  of  defrauding  bis 
creditors,  cannot  be  permitted  in  a  court  of 
justice  to  question  the  sale,  although  it  appear 
that  no  consideration  was  received  therefor. 

3.  K.  conveyed  his  stock  of  goods,  for  the 
purpose  of  defrauding  his  creditors,  to  W„  un- 
der an  arrangement  that  the  latter,  for  a  consid- 
eration, should  assume  nominal  control  of  the 
business,  and  permit  the  same  to  be  carried  on 
in  his  name,  but  the  business  and  property  em- 
ployed therein  to  belong  to  K.  The  business 
was  conducted  under  such  arrangement  for 
about  two  years,  when  a  new  arrangement  was 
entered  into,  as  claimed  by  K.,  by  which  the 
business  was  to  be  continued  in  the  name  of  W\. 
and  in  consideration  of  which,  and  for  personal 
services  to  be  rendered  by  him,  he  was  to  receive 
one-half  of  the  profits  of  the  business.  Held, 
that  K.  was  in  no  situation  to  maintain  a  bill 
against  W.  for  an  account,  even  if  such  new 
arrangement  was  made,  where  it  appeared  that 
such  new  arrangement  was  a  continuation  of 
the  same  scheme  to  defraud  K.'s  creditors  who 
had  not  been  paid  their  just  claims. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Escambia  coun- 
ty; W.  D.  Barnes,  Judge. 

Action  by  Jacob  Kahn  against  James  Wil- 
klns  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.  Affirmed. 

John  0.  Avery,  for  appellant.  Blount  & 
Blount,  for  appellees. 

MABRY,  0.  J.  Appellant  was  complainant 
In  the  circuit  court,  and  alleged,  In  a  bfi)  filed 
originally  against  appellee  James  Wllkioa, 
that  complainant  was  on  the  28th  day  of 
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March,  1886,  the  owner  of  a  stock  of  mer- 
chandise In  the  city  of  Pensacola,  of  the  val- 
ue of  several  thousand  dollars,  and  about  that 
time  entered  into  an  arrangement  with  de- 
fendant by  which  the  latter,  for  a  considera- 
tion paid  and  to  be  paid,  was  to  assume  nom- 
inal control  of  the  business,  and  permit  the 
same  to  be  carried  on  in  his  name,  with  the 
distinct  understanding  that  the  business  and 
all  the  property  used  therein  belonged  to 
complainant;  that  the  business  was  accord- 
ingly carried  on  for  about  two  years  in  de- 
fendant's name,  he  making  no  claim  of  inter- 
est in  It,  or  expressing  any  desire  to  acquire 
an  interest  therein,  but  conducted  an  entire- 
ly different  business  of  his  own  in  said  city; 
that  during  said  time  complainant  was  the 
exclusive  owner  of  said  business,  paid  all  ex- 
penses of  conducting  the  same,  Including 
rents  and  clerk  hire,  replenished  the  stock 
when  necessary,  and  received,  at  the  close  of 
each  day,  the  funds  collected  from  sales 
made;  that  in  the  month  of  October,  1887,  de- 
fendant abandoned  the  business  in  which  he 
was  engaged,  and  expressed  a  desire  to  make 
some  arrangement  with  complainant  by 
which  he  (defendant)  could  earn  a  livelihood, 
and  that  the  business  should  be  continued  in 
his  name,  in  consideration  of  which,  and 
services  to  be  rendered  by  him  therein,  he 
should  receive  one-half  of  the  profits  there- 
after to  be  earned;  that  accordingly  it  was 
agreed  between  them  that  defendant  should 
go  into  the  store,  assume  direction  thereof, 
and  receive  one-half  of  the  profits  thereafter 
to  be  earned,  but  with  the  distinct  under- 
standing that  he  acquired  no  property  in  the 
goods  or  business,  and  that  it  should  contin- 
ue In  all  other  respects  as  before;  that,  on 
the  day  after  making  said  arrangement,  de- 
fendant moved  Into  the  store  an  iron  safe, 
and  on  the  second  night  placed  therein  the 
money  received  during  the  day,  and  informed 
complainant  that  he  would  turn  over  the 
money  weekly;  that  at  the  end  of  each  week 
thereafter,  for  about  one  month,  defendant 
delivered  to  complainant  one-half  of  the  pro- 
ceeds of  sales,  and  retained  the  other  half, 
without  reference  to  profits,  and  then  stopped 
delivering  any  money  to  complainant,  alleg- 
ing that  he  (defendant)  wanted  the  money  to 
buy  a  spring  stock  of  goods;  that  complain- 
ant, from  time  to  time,  sent  creditors  of  the 
business  to  defendant  for  payment,  but  he 
refused  to  pay  them,  stating  to  them  that  he 
owed  complainant  nothing,  although  he  had 
at  the  time  large  sums  of  money  belonging  to 
complainant;  that  this  state  of  affairs  con- 
tinued until  about  September,  1887,  when  the 
business  became  embarrassed,  and  creditors 
became  clamorous  for  payment,  but  defend- 
ant refused  to  pay  or  deliver  to  complainant 
his  money;  that  defendant  then  advised  com- 
plainant to  borrow  money  to  pay  the  debts 
which  he  owed  to  said  business,  and  accord- 
ingly complainant  borrowed  from  defendant's 
brother  $2,000,  and  $1,000  from  another  par- 
ty, giving  mortgages  on  real  estate  not  in 
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said  business  to  secure  the  loan,  and  the 
money  so  borrowed  was  paid  by  complainant 
to  the  creditors  aforesaid;  that  thereafter  de- 
fendant continued  in  the  same  course  of  con- 
duct towards  the  complainant,  excluding  him 
from  any  participation  in  the  business,  from 
any  control  thereof,  and  from  any  possession 
and  use  of  the  moneys  therefrom,  until  about 
the  month  of  April,  1888;  that  complainant 
all  the  while  hoped  that  he  would  eventually 
obtain  an  amicable  settlement  with  defend- 
ant, and  a  return  of  his  property  after  a  just 
accounting  between  them,  but  that  on  a  cer- 
tain day  in  April,  when  complainant  had 
gone  to  the  store  to  make  a  final  settlement, 
and  induce  defendant  to  abandon  his  out- 
rageous course  of  conduct,  he  (complainant) 
was  in  a  violent  and  insulting  manner  turn- 
ed out  of  the  store  by  the  defendant,  and  put 
in  fear  of  personal  violence  should  he  again 
endeavor  to  obtain  possession  of  his  proper- 
ty; that  complainant  was  still  deprived  of 
his  property  by  defendant,  who  claimed  that 
it  belonged  to  him  alone,  and  he  was  using  it 
In  conducting  a  business  as  a  merchant,  in 
disregard  of  the  rights  of  complainant;  that 
defendant  put  nothing  In  the  business  except 
his  services,  and  has  no  claim  upon  it  except  , 
to  the  extent  of  one-half  of  the  profits  there- 
of since  October,  1887.  The  value  of  the 
stock  at  the  time  defendant  took  charge  of 
the  business  is  alleged  to  be  $15,000,  and  that 
he  has  not  accounted  therefor,  or  the  re- 
ceipts or  profits  thereof,  except  as  stated; 
and  the  course  defendant  had  pursued  had 
rendered  it  impossible  for  complainant  to 
know  what  goods  were  In  bis  hands,  what 
sales  had  been  made,  or  what  profits  bad  ac- 
crued, and  that  it  was  Impossible  for  them  to 
continue  the  business  under  the  arrangement 
made,  and  the  same  should  be  closed  up  at 
once,  and  the  accounts  between  them  adjust- 
ed and  settled.  The  bill  prays  for  an  ac- 
counting, an  injunction,  a  receiver,  and  for 
process. 

The  defendant  James  Wilkins  answered  the 
bill.  The  alleged  arrangement  in  March, 
1886,  in  reference  to  the  nominal  control  of 
the  business  in  the  name  of  defendant,  is  de- 
nied; and  the  defense  set  up  Is  that  defend- 
ant bought  the  stock  of  goods  outright  at  that 
time,  received  possession  of  the  same,  and 
became  the  absolute  owner  thereof.  The  cir- 
cumstances attending  the  alleged  purchase, 
the  consideration  therefor,  and  the  consum- 
mation of  the  same  by  bill  of  sale,  receipt  of 
the  purchase  price,  and  delivery  of  the  goods, 
are  set  out  in  detail.  Some  of  the  allegations 
of  the  bill  are  admitted  to  be  true;  some  are 
admitted  to  be  literally  true,  and  explained; 
but  every  material  allegation  in  the  bill  Ir- 
reconcilable with  the  alleged  defense  that  de- 
fendant bought  the  goods  outright,  and  paid 
for  them  hi  March,  1886,  is  positively  denied. 
The  alleged  arrangement  of  October,  1887,  is 
specifically  denied,  and  it  Is  stated  that  no 
such  arrangement,  or  anything  like  It,  was- 
agreed  upon  between  the  parties.   The  bor- 
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rowing  of  the  money  by  complainant  on 
mortgage  security,  and  putting  it  Into  the 
business,  Is  denied;  and  it  Is  alleged  that  de- 
fendant borrowed  the  money  himself.  The 
refusal  on  the  part  of  defendant  to  permit 
complainant  to  share  in  the  business,  or  any 
part  of  it,  is  conceded,  and  it  is  denied  that 
he  has  any  interest  in  the  same.  Replication 
was  filed  to  this  answer.  An  application  for 
an  Injunction  and  receiver  was  denied. 

Subsequently  a  supplemental  bill  was  filed, 
adding  J.  D.  Wilklns  and  Charles  P.  Bobe, 
partners  under  the  style  of  J.  D.  Wilklns  & 
Co.,  as  defendants.  The  original  bill  is  re- 
peated, and  after  reciting  the  filing  of  the  an- 
swer by  James  Wilklns,  and  refusal  of  a  mo- 
tion to  grant  an  injunction  and  appoint  a  re- 
ceiver, It  is  alleged  in  the  supplemental  bill 
that  James  Wilklns  pretended  to  sell  the 
stock  of  goods  to  J.  D.  Wilklns  and  Charles 
P.  Bobe,  and  they  claimed  to  own  the  same. 
It  is  further  alleged  that  the  latter  were 
without  means  to  make  such  purchase,  and 
could  only  have  done  so  on  a  credit  or  by 
means  acquired  by  loan  for  that  purpose; 
and  that,  if  they  did  in  fact  make  such  pur- 
chase, they  did  so  with  full  knowledge  of 
complainant's  rights.  The  grounds  upon 
which  knowledge  on  their  part  is  based  are 
set  out  in  detail,  and  it  is  further  alleged  that 
the  sale  and  purchase  were  for  the  purpose 
of  hindering  and  delaying  complainant  in  ob- 
taining relief,  and  that  they  were  void. 

Another  application  for  injunction  and  re- 
ceiver was  made,  and  certain  orders  made 
thereon;  but,  as  no  question  affecting  them 
Is  presented  on  this  appeal,  they  need  not  be 
specially  mentioned. 

Testimony  was  taken,  and,  on  final  hear- 
ing, the  bill  of  complaint  was  dismissed,  and 
complainant  appealed. 

Our  conclusion  is  that,  on  the  testimony 
before  us,  the  decree  appealed  from  should 
be  affirmed.  The  testimony  is  too  voluminous 
to  be  set  out  in  an  opinion,  and  we  will 
state  our  conclusions  based  upon  It,  and  re- 
fer to  such  portions  as  have  a  special  bearing 
upon  the  conclusion  reached. 

From  the  testimony  of  appellant,  who  was 
complainant  in  the  circuit  court,  it  appears 
that  he  made  a  sham  sale,  for  the  purpose  of 
defrauding  his  creditors  of  the  stock  of 
goods  in  question,  to  appellee.  The  proof  of 
this  fact,  as  shown  by  appellant's  testimony, 
is  clear  and  positive.  He  testifies  himself 
that  he  requested  appellee  to  accept  a  bill  of 
sale  for  the  stock  of  goods  for  the  purpose 
of  saving  It  from  creditors,  and  that.  In  pur- 
suance of  this  arrangement,  a  bill  of  sale 
In  due  form,  reciting  a  consideration  of 
$4,000,  was  executed  and  delivered,  in  the 
presence  of  witnesses.  The  bill  of  sale  is  in 
the  record,  produced  by  appellee,  and  bears 
date  the  20th  of  March,  1886.  When  the  bill 
of  sale  was  delivered,  appellee,  In  the  pres- 
ence of  the  subscribing  witnesses,  handed  to 
appellant  his  three  promissory  notes,  each  for 
$1,000.  rnyflble  to  appellant,  and  also  $1,000 


In  money,  making  the  consideration  expressed 
In  the  bill  of  sale.  Appellant  swears  that 
the  notes  were  not  genuine,  and  were  pre- 
pared for  the  purpose,  and  that  the  money 
was  subsequently  returned  to  appellee;  and, 
in  fact,  that  the  entire  transaction,  although 
conducted  in  the  presence  of  others  as  gen- 
uine, was  a  sham,  and  intended  for  the  pur- 
pose stated. 

The  testimony  of  appellee  is  in  irreconcil- 
able conflict  with  that  of  appellant  as  to  the 
bona  fides  of  the  sale;  but,  as  our  view  is 
that  appellant  is  In  no  condition  to  recover 
on  the  showing  made,  It  is  not  necessary 
that  we  state  whether  or  not  we  are  pre- 
pared to  accept  appellee's  contention  that  the 
sale  was  genuine.  It  is  an  established  rule 
of  law  that  all  deeds,  conveyances,  and  bills 
of  sale  entered  into  for  the  purpose  of  de- 
frauding creditors  are  valid  between  the  par- 
ties, and  such  fraudulent  conveyances  vest 
title  absolutely  In  the  grantees,  and  secure 
to  them  a  perfect  estate,  except  as  to  those 
persons  actually  defrauded  by  the  transac- 
tion. Bellamy  v.  Bellamy,  6  Fla.  62;  Whit 
worth  v.  Thomas,  83  Ala.  808,  3  South.  781; 
Id.,  3  Am.  St  Rep.  726,  and  notes;  Walt, 
Fraud.  Conv.  S  895. 

If  appellant  sold  and  conveyed  his  stocx 
of  goods  for  the  purpose  of  defrauding  his 
creditors,  he,  of  course,  cannot  be  heard  in 
a  court  of  Justice  to  question  the  sale,  al- 
though he  may  not  have  received  a  cent  for 
the  transfer.  Counsel  for  appellant  does  not 
question  the  existence  of  the  rule  of  law  stat- 
ed, but  he  insists,  as  we  understand,  t**at. 
as  a  matter  of  fact,  there  was  no  delivery  of 
the  goods  at  the  time  the  bill  of  sale  was 
executed,  in  March,  1886,  and  that  appel- 
lant remained  in  possession  thereafter  as  he 
had  been  before.  His  contention,  based  upon 
such  state  of  facts,  is  that,  although  the  bill 
of  sale  was  executed  for  the  fraudulent  pur- 
pose mentioned,  the  sale  was  not  consum- 
mated without  actual  delivery  of  the  prop- 
erty; and  that,  if  the  vendor  remained  in 
possession  after  sale,  the  fraudulent  vendee 
could  not  recover  possession.  Following  up 
this  contention,  it  is  further  Insisted  that  In 
October,  1887,  another  arrangement  was  en- 
tered into  between  the  parties,  whereby  the 
appellee  was  to  assume  control  of  the  busi- 
ness in  which  the  stock  of  goods  was  em- 
ployed, and,  in  consideration  of  services  to 
be  rendered  and  management  of  the  "business, 
he  was  to  receive  one-half  of  the  profits  there- 
of, without  any  Interest  whatever  in  the  stock 
itself.  This  new  arrangement  Is  claimed  to 
create  a  partnership,  or  some  relation  of 
trust  in  the  nature  of  a  partnership,  between 
the  parties,  and  that  under  such  arrange- 
ment an  accounting  can  be  had  In  equity  be- 
tween the  parties.  The  principle  announced 
In  Insurance  Co.  v.  Bear,  23  Fla.  50,  1  South. 
318,  that  where,  in  an  illegal  venture,  profits 
have  been  made,  an  accounting  may  be  had 
In  equity  by  one  partner  against  another, 
who  has  them,  and  is  seeking  to  appropriate 
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them  to  his  individual  use,  Is  invoked.  On 
the  point  of  the  delivery  of  the  goods  In 
March,  1888,  the  parties  are  again  in  irrecon- 
cilable conflict  In  their  allegations  and  proofs. 
Appellant  states  that  when  the  sham  sale  had 
been  gone  through  with,  in  a  room  removed 
from  the  building  in  which  the  goods  were 
located,  he  and  appellee  went  to  the  said 
building,  and  made  it  appear  to  the  clerks 
that  appellee  was  owner.  The  business  was 
admittedly  conducted  entirely  in  the  tatter's 
name,  and  a  sign  with  his  name  alone  on  it 
was  put  in  front  of  the  building.  While  all 
this  is  admitted  to  be  true,  appellant's  tes- 
timony is  to  the  effect  that  he  still  retained 
control  of  the  store,  purchased  goods  to  re- 
plenish the  stock,  paid  the  clerks  their  wages, 
discharged  the  rent  for  the  building,  and  re- 
ceived daily  the  cash  from  the  sales,  until 
October,  1887,  and  was  in  fact  owner.  Ap- 
pellee's version  of  the  transaction  is  that  the 
store  and  goods  were  put  In  his  possession 
by  appellant,  in  the  presence  of  the  clerks; 
the  keys  were  turned  over  to  him;  and  he 
had  control  of  the  clerks  and  the  business. 
It  Is  admitted  as  literally  true  that  appel- 
lant purchased  goods  to  replenish  the  stock, 
and  received  the  cash  sales  realized  from  the 
goods  dally,  but  appellee  swears  that  he  re- 
ceived the  money  for  the  purpose  of  paying 
for  the  goods  used  in  the  business.  In  view 
of  the  conclusion  we  reach  on  the  evidence, 
It  is  not  necessary  that  an  opinion  be  ex- 
pressed on  the  question  of  actual  delivery 
of  the  goods  when  the  bill  of  sale  was  ex- 
ecuted, In  March,  1886;  neither  do  we  stop 
to  investigate  the  right  of  appellee,  under 
the  execution  bill  of  sale,  to  possession,  if  it 
bad  been  denied  him.  While  the  courts  gen- 
erally recognize  the  rule  that  a  conveyance 
of  property  in  fraud  of  creditors  Is  good  as 
between  the  parties  thereto,  yet,  in  its  ap- 
plication, some  confusion  has  arisen  over  the 
distinction  between  executed  and  executory 
contracts,  and  to  what  extent  a  court  will 
enforce  obligations  between  the  parties  re- 
sulting from  such  conveyances.  The  ques- 
tions suggested  are  not  decided,  as  It  is  not 
necessary  to  pass  on  them  here.  On  the  evi- 
dence before  us,  it  is  entirely  clear  that  ap- 
pellee, with  the  consent  of  appellant,  did 
have  actual  possession  and  management  of 
the  property  Involved  in  the  suit  In  October, 
1887.  At  that  time  appellant's  creditors  had 
not  been  paid.  Some  of  them  had  accepted 
compromises,  but  not  all;  and  we  are  entire- 
ly satisfied  that  there  is  sufficient  evidence 
to  sustain  a  conclusion  of  the  chancellor  that, 
conceding  that  the  arrangement,  as  claimed, 
was  made  in  October,  1887,  it  was  for  the 
further  purpose  of  shielding  appellant's  prop- 
erty from  the  assaults  of  bis  creditors.  He 
does  not  hesitate  to  say  that  he  conducted  a 
business  in  the  name  of  appellee  from  March, 
1886,  until  October.  18S7.  for  the  purpose  of 
defrauding  his  creditors;  and  there  is  much 
in  the  evidence,  on  appellant's  own  show- 
ing, that  the  arrangement  In  October,  1887, 


if  in  fact  made,  was  for  the  purpose  of  far- 
ther covering  up  and  shielding  the  property 
from  creditors.  It  is  apparent  from  the  evi- 
dence that  both  parties  were  apprehensive 
that  attachment  proceedings  would  be  insti- 
tuted against  the  property,  and  many  pre- 
cautions were  taken  to  guard  against  such 
a  contingency.  Appellant  swears  that  In  Oc- 
tober, 1887,  appellee  stated  to  him  that  he 
could  not  then  transfer  the  property  to  Mrs. 
Kahn,  for  the  reason  that  It  would  be  at- 
tached if  the  transfer  was  made,  and  also 
said  that  he  (appellee)  would  like  to  stay 
In  the  store  permanently  for  half  of  the  prof- 
Its,  no  change  to  be  made  by  him,  and  the 
same  management  to  continue.  Appellant 
says  he  agreed  to  this  because  he  could  not 
help  himself,  as  appellee  had  everything  in 
his  own  power.  The  only  power  that  he 
could  have  had  over  appellant,  so  far  as  the 
testimony  shows,  existed  in  the  fact  that 
the  appellee  could  throw  off  the  cover,  and 
expose  the  property  to  creditors.  There  was 
no  other  or  different  purpose  manifested  in 
the  new  arrangement,  and,  if  made,  it  was 
a  continuation  of  the  same  scheme  to  con- 
ceal the  property  from  creditors,  and  thereby 
defraud  them.  If  such  was  the  case,  we 
have  no  hesitancy  in  declaring  that  appellant 
was  in  no  situation  to  call  for  an  account  and 
a  return  of  the  property.  Stephens  v.  Har- 
row's Heirs,  26  Iowa,  458.  The  case  does 
not  come  within  the  principle  of  the  decision 
in  Insurance  Co.  v.  Bear,  supra;  and  a  care- 
ful examination  of  the  evidence  satisfies  us 
that  It  is  sufficient  to  sustain  the  decree  on 
the  ground  above  stated. 
An  order  will  be  made  affirming  the  decree. 


WEST  et  al.  v.  FLEMING,  Governor. 
(Supreme  Court  of  Florida.    Oct  29,  1805.) 
J cdouest  bt  Default— Evipbnob  or  Ihdbbtbd- 

NK88. 

It  is  not  proper  to  render  a  final  judg- 
ment after  a  default  entered  in  a  suit  on  a  bond 
without  the  production  of  the  bond,  or  proper 
evidence  of  it,  as  the  original  cause  of  action 
must  be  produced  on  the  final  hearing,  or  a 
proper  account  made  of  its  absence. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Duval  county; 
W.  B.  Young,  Judge. 

Action  by  Francis  P.  Fleming,  governor, 
for  the  use  of  Robert  and  Annie  Reynolds, 
against  Winnie  Ann  West  and  others.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Re- 
versed. 

M.  C.  Jordan,  for  appellants.  Walker  St 
L'Engle,  for  appellee. 

MABRY,  O.  J.  The  suit  in  this  case  was 
instituted  by  appellee  against  the  principal 
and  sureties  on  an  administratrix's  bond. 
The  original  defendants  in  the  suit  were 
Winnie  Ann  West,  the  administratrix,  and 
David  H.  Tanner,  James  C.  Watson,  and 
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Henry  Tison,  the  sureties  on  the  bond.  Tan- 
ner was  not  served,  and,  as  appears  from 
the  sheriff's  return,  did  not  reside  in  the 
county. 

The  suit  is  on  the  bond,— the  usual  one 
given  in  such  cases,— which  is  set  out  in 
hsec  verba  in  the  declaration,  and  a  copy 
filed  therewith.  After  alleging  the  office  of 
the  governor,  and  the  appointment  of  Win- 
nie Ann  West  as  administratrix,  and  the 
execution  and  approval  of  the  bond,  it  is  al- 
leged that  Annie  Reynolds,  wife  of  Robert 
Reynolds,  by  her  next  friend,  filed  a  bill 
in  chancery  against  the  administratrix 
alone,  alleging  a  waste  of  property  of  the 
estate  in  her  hands,  and  that  upon  final 
hearing  a  decree  was  rendered  against  her 
for  $848.  As  a  breach  of  the  bond  sued  on 
it  is  alleged  that  the  said  administratrix 
did  not  well  and  truly  administer  the  goods 
and  chattels,  rights  and  credits,  of  the  es- 
tate of  her  intestate;  but,  on  the  contrary, 
committed  a  waste  thereof,  as  adjudged 
against  her  in  the  chancery  suit,  in  this: 
that  she  permitted,  through  negligence,  the 
lands  of  the  intestate  to  be  sold  for  the  non- 
payment of  the  taxes  due  thereon  to  the 
state,  by  means  whereof  the  same  became 
lost  to  the  estate.  The  chancery  decree  re- 
ferred to  Is  not  made  a  part  of  the  declara- 
tion, nor  Is  any  part  of  such  chancery  pro- 
ceeding filed  therewith. 

On  the  rule  day  to  which  the  summons 
was  returnable,  default  was  entered  by  the 
clerk  against  Winnie  Ann  West  and  James 
O.  Watson,  the  nonservice  of  Tanner  being 
at  the  time  noted,  and  an  appearance  filed 
for  Henry  Tison. 

Two  pleas  were  filed  by  Tison  on  the  fol- 
lowing rule  day,  and  on  motion  of  counsel 
for  plaintiff  they  were  stricken  out,  with 
leave  to  file  amended  pleas.  An  amended 
plea,  in  substance  the  same  as  one  stricken 
out,  was  filed,  and  on  motion  for  that  pur- 
pose and  for  final  judgment  the  court  at 
chambers  struck  out  the  plea,  ordered  a  de- 
fault against  Henry  Tison  as  being  In  de- 
fault of  pleading,  and  directed  the  clerk, 
upon  production  before  him  of  the  chancery 
decree  made  of  record  in  the  circuit  court, 
to  enter  final  judgment  against  all  the  de- 
fendants except  David  H.  Tanner,  as  to 
whom  nonservice  of  process  was  noted,  for 
the  sum  of  $848,  the  amount  of  the  decree, 
with  interest  thereon  from  its  date.  In 
pursuance  of  such  order,  and  on  the  same 
day  it  was  made,  the  clerk  entered  a  default 
against  Henry  Tison.  and  also  a  final  judg- 
ment against  all  the  defendants  except 
David  H.  Tanner,  for  the  sum  of  $872.02,  the 
principal  of  the  decree  and  interest  thereon. 
The  final  judgment  recites  the  production 
before  the  clerk  of  the  final  decree  in  chan- 
cery, and  it  Is  set  out  in  the  judgment 
From  this  judgment  defendants  have  ap- 
pealed. 

After  the  record  on  appeal  was  filed  In 
this  court,  the  death  of  Henry  Tison  was 


suggested,  and  the  suit,  as  to  him,  revived 
In  the  names  of  his  executors,  Henry 
Thomas  J.,  Moses,  and  Howell  Tison. 

The  final  judgment  entered  In  this  case 
upon  the  default  cannot  be  sustained.  The 
suit  was  upon  the  bond,  and  the  liability  of 
the  sureties  certainly  was  dependent  there- 
on. Under  the  status  of  the  case  It  may 
be  true  that  the  extent  of  their  liability 
on  the  bond  was  the  amount  of  the  decree 
rendered  against  the  administratrix,  but  the 
sureties  were  not  parties  to  the  chancery 
proceeding  resulting  in  the  decree,  and  the 
basis  of  liability  on  their  part  for  anything 
is  the  bond  upon  which  they  were  sued. 
The  original  bond  was  not  filed  with  the 
declaration,  nor  was  It  before  the  judge  or 
clerk  when  the  judgment  was  entered. 
Without  the  production  of  the  original  bond, 
or  a  duly-certified  copy  of  it,  the  judgment 
upon  the  default  was  unauthorised.  It  is 
true  that  at  the  time  the  final  judgment  was 
entered  all  the  defendants  were  under  a  de- 
fault, but  this  did  not  put  them  entirely  out 
of  court,  and  authorize  a  judgment  in  viola- 
tion of  law.  It  was  decided  in  Hooker  v. 
Johnson,  10  Fla.  108,  that,  while  the  statute 
dispensed  with  the  proof  of  the  execution  of 
the  Instrument  sued  on  unless  denied  by 
plea  under  oath,  it  had  never  been  consid- 
ered that  such  provision  dispensed  with  the 
necessity  of  exhibiting  the  instrument  to  the 
Jury  as  evidence  In  the  case.  In  Watson  v. 
Seat,  8  Fla.  448,  It  was  held  that  a  defendant 
against  whom  a  default  had  been  taken  for 
want  of  a  plea  was  not  absolutely  out  of 
court,  but  still  retained  the  right  to  appear 
upon  an  inquest  of  damages  to  cross-ex- 
amine the  plaintiffs'  witnesses,  to  Introduce 
evidence  In  mitigation  of  damages,  and  ad- 
dress the  jury.  Bee,  also,  Rubs  v.  Gilbert, 
10  Fla.  54.  In  Columbia  Co.  v.  Branch,  31 
Fla.  82,  12  South.  850,  we  held  that  where  a 
plaintiff  takes  a  default  upon  a  declaration 
with  a  definite  cause  of  action  filed  there- 
with as  a  bill  of  particulars,  and,  standing 
upon  such  default,  causes  a  final  judgment 
to  be  entered,  he  Is  confined  as  to  the 
amount  of  his  judgment  to  the  cause  of  ac- 
tion filed  with  the  declaration,  and  that  it 
was  error  for  him.  after  the  default  had 
been  entered,  and  while  still  Insisting  there- 
on, to  amend  the  bill  of  particulars,  and 
take  judgment  for  a  larger  amount  than 
was  due  on  the  original  bill  of  particulars. 
In  the  case  just  cited  the  final  judgment 
was  entered  In  term  time  under  the  direc- 
tion of  the  court.  The  rule  Is  well  settled 
In  chancery  that  a  party,  even  under  a  de- 
cree pro  confes8o,  must  produce,  on  the  final 
hearing,  the  original  cause  of  action,  or  ac- 
count for  its  absence,  and  that  a  decree 
without  such  evidence  will  be  error.  Len- 
festy  v.  Coe,  84  Fla.  383,  18  South.  277.  We 
perceive  no  reason  why  a  like  rule  should 
not  obtain  at  law. 

If  It  be  conceded  that  the  circuit  Judge 
was  holding  court  as  to 'the  case  before  him 
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when  be  struck  out  the  plea  of  Henry  Tison 
(McGee  v.  Ancrum,  33  Fla.  499,  15  South. 
231),  still  no  judgment  should  have  been  en- 
tered upon  the  default  without  the  produc- 
tion of  the  original  bond  upon  which  the 
suit  was  based,  or  a  duly-certified  copy 
thereof.  The  authorities  cited  from  this 
court  clearly  establish  the  rule  that  a  de- 
fault does  not  so  far  put  a  defendant  Out  of 
-court  as  to  deprive  him  of  the  right  of  in- 
sisting on  the  production  of  proper  evidence 
In  entering  the  final  judgment.  Whether 
the  case  was  one  founded  upon  a  liquidated 
•demand  not  requiring  the  introduction  of 
any  witness  or  witnesses,  and  the  damages 
could  have  been  assessed  by  the  clerk  (Act 
Nov.  21,  1828,  §  21;  McClel.  Dig.  p.  835,  5 
100),  and  whether  the  production  of  the  de- 
cree alone,  without  anything  further,  was 
sufficient,  we  need  not  consider  here,  as  the 
absence  of  the  original  bond  upon  which  the 
suit  was  based,  and  upon  which  defendants' 
liability  for  any  amount  is  dependent,  ren- 
ders the  judgment  erroneous. 

The  other  questions  argued  are  not  con- 
sidered, as  it  appears,  as  matter  of  adjudica- 
tion here,  that  the  chancery  decree  against 
Winnie  Ann  West,  the  administratrix,  has 
been  reversed.  West  v.  Reynolds,  35  Fla, 
317,  17  South.  740.  The  judgment  at  law 
now  before  us  was  rendered  before  the  ap- 
peal was  entered  in  the  chancery  case,  and 
the  reversal  of  the  decree  in  the  latter  case 
does  not  enter  into  the  determination  of  the 
former.  Both  cases  have  been  presented 
■and  considered  here  as  independent  of  each 
other,  but,  as  the  reversal  of  the  chancery 
decree  will  put  an  end  to  any  further  pro- 
ceedings thereon  at  law,  it  Is  not  deemed 
necessary  to  decide  the  other  points  raised 
in  the  present  appeal. 

The  judgment  of  the  court  below  will  be 
reversed  for  the  reason  assigned. 


LYON  et  al.  v.  REGISTER. 

(Supreme  Court  of  Florida.    Oct  29,  1895.) 

Fabtition— Death  op  Dkfkhdant— Substitution 
of  Hbirs— Rights  or  Eibcdtoe8. 

1.  In  case  of  the  death  of  a  cotenant,  his  or 
her  heirs  or  devisees  become  cotenants  with 
the  other  joint  owners;  and,  where  snch  death 
happens  during  the  pendency  of  a  suit  for  par- 
tition, it  is  necessary  that  the  heirs  or  devisees 
be  made  parties  defendant  before  proceeding 
with  the  partition. 

2.  At  common  law  an  executor,  equally 
with  an  administrator,  is  the  representative  of 
the  personalty  only;  and,  where  it  is  not  shown 
that  by  the  will  the  executors  are  invested  with 
and  authorised  to  represent  the  title,  they  are 
not  proper  parties  to  represent  the  heir  or  dev- 
isee In  partition  proceedings. 

3.  The  rights  and  interests  of  necessary 
nnd  indispensable  parties  cannot  be  adjudicated 
when  they  are  not  properly  before  the  court. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Duval  county; 
James  M.  Baker,  Judge. 


Bill  by  William  Register  against  Elizabeth 
A.  Hendricks  and  others.  On  the  death  of 
Elizabeth  A.  Hendricks,  William  W.  Lyon 
and  Gray  S.  Hendricks  were  made  parties  de- 
fendant Judgment  for  plaintiff,  and  defend- 
ants appeal.  Reversed. 

Walker  ft  L'Engle,  for  appellants.  Cooper 
ft  Cooper,  for  appellee. 

MABRY,  0.  J.  In  April,  1888,  the  appellee 
filed  a  bill  in  chancery  against  Elizabeth  A. 
Hendricks  and  several  other  persons  for  the 
purpose  of  having  certain  real  estate,  de- 
scribed in  the  bill,  partitioned  among  the 
complainant  and  the  defendants.  Complain- 
ant alleged  that  he  was  the  owner  of  one- 
sixth  undivided  Interest  in  the  land,  and  the 
proportionate  shares  owned,  or  claimed  to  be 
owned,  by  the  defendants  are  set  out  Com- 
plainant's Interest  is  derived  as  follows:  Wil- 
liam I.  Hendricks,  It  is  alleged,  died  in  1873, 
seised  and  possessed  of  the  land,  and  leav- 
ing as  his  widow  Elizabeth  A.  Hendricks, 
and  seven  children.  One  of  the  children,  Em- 
ma S.  Hendricks,  intermarried  with  com- 
plainant in  1884,  and  died  in  1886,  leaving  no 
child  or  children,  and  complainant  was  the 
sole  heir  of  his  deceased  wife.  The  surviv- 
ing children,  except  one  who  died  while  a 
minor,  and  without  issue,  and  many  others, 
alleged  to  be  claimants  of  portions  of  the 
land,  are  made  defendants  along  with  the 
widow,  Elizabeth  A.  Hendricks.  The  wid- 
ow, Elizabeth  A.,  who,  It  is  alleged,  made 
claim  to  all  the  land,  died  after  the  filing  of 
the  bill  and  service  of  process  on  her.  There- 
after, upon  production  of  a  certified  copy  of 
letters  of  executorship  on  the  will  of  said  de- 
cedent William  W.  Lyon  and  Gray  S.  Hen- 
dricks, who  are  the  executors  named,  were 
made  parties  defendant  as  such  executors. 
A  copy  of  the  will  is  not  before  us,  and  the 
letters  produced  recite  that  Lyon  and  Hen- 
dricks were  named  executors  in  the  will,  and 
they  are  authorized,  as  such  executors,  to  ad- 
minister all  and  singular  the  goods  and  chat- 
tels, rights  and  credits,  of  the  testatrix,  and 
pay  her  debts,  if  any,  and  also  have  and  hold, 
for  the  purposes  directed  In  the  will,  all  the 
estate  of  the  testatrix,  during  the  continu- 
ance of  their  administration,  or  until  the  pow- 
er and  authority  granted  them  should  be  re- 
voked according  to  law. 

The  executors  named  interposed  a  plea  to 
the  effect  that  in  April,  1852,  William  I. 
Hendricks  executed  and  delivered  to  his 
wife,  Elizabeth  A.,  a  deed,  whereby  he  con- 
veyed to  her  all  the  real  estate  mentioned  in 
the  bill,  and  that  said  deed  was  recorded  In 
the  office  of  clerk  of  the  circuit  court  for  Du- 
val county,  Fla.,  on  the  28th  day  of  April, 
1852.  By  virtue  of  this  deed,  It  Is  alleged 
that  the  wife,  Elizabeth  A.  Hendricks,  be- 
came seised  of  an  estate  in  fee  in  all  the 
said  lands,  except  such  as  she  had  conveyed, 
and  that  she  continued  so  seised  until  her 
death;  that  neither  complainant  nor  any  of 
the  defendants,  except  those  mentioned  in 
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the  bill  as  having  distinct  parcels  of  the  land, 
had  any  right,  title,  or  Interest  In  the  lands 
sought  by  the  bill  to  be  partitioned;  and,  fur- 
ther, that  said  Elizabeth  A.,  since  the  death 
of  her  said  husband,  remained  continuously 
seised  and  possessed  of  said  real  estate  in 
her  own  right;  and  that  the  various  parcels 
alleged  to  be  held  by  the  other  defendants 
are  held  by  them  under  deeds  lawfully  exe- 
cuted by  her  for  valuable  consideration.  The 
cause  being  beard  upon  the  plea  of  the  execu- 
tors, the  same  was  overruled  on  the  ground 
that  the  deed  therein  mentioned  was  void. 
The  executors,  Lyon  and  Hendricks,  appeal- 
ed; and  they  Insist  here,  through  their  coun- 
sel* that  the  ruling  of  the  court  was  errone- 
ous. 

Suit  Involving  a  partition  of  the  same  land 
was  originally  Instituted  In  the  name  of  Mrs. 
Register,  in  her  lifetime;  and,  she  having 
died  pending  the  suit,  J.  G.  Greeley  was 
made  her  administrator.  The  result  of  the 
attempt  to  carry  on  the  suit  In  the  adminis- 
trator's name  Is  recorded  in  the  case  of 
Greeley  v.  Hendricks,  23  Fla.  866,  2  South. 
620.  In  that  case  it  was  held,  as  it  had  been 
decided  before  in  Whltlock  v.  Willard,  18 
Fla.  156,  that  an  administrator  cannot  main- 
tain a  suit  for  partition  of  land  under  the 
statutes  of  this  state. 

In  proceedings  simply  to  partition  real  es- 
tate, an  administrator  is  no  more  a  neces- 
sary or  proper  party  defendant  than  he  is 
complainant  Foster  v.  Newton,  46  Miss.  661; 
Freem.  Coten.  §  471.  In  case  of  the  death  of 
a  cotenant,  his  heirs  or  devisees  become  co- 
tenants  with  the  other  joint  owners;  and, 
where  such  death  happens  during  the  pend- 
ency of  a  suit  for  partition,  it  Is  necessary 
that  his  heirs  or  devisees  be  made  parties  de- 
fendant before  proceeding  with  the  partition. 
Pearson  v.  Carlton,  18  S.  O.  47;  Requa  v. 
Holmes,  16  N.  Y.  103,  26  N.  T.  838;  Ewald 
v.  Corbett,  82  Cal.  493.  It  is  true  that,  un- 
der our  statute  making  real  estate  assets  for 
the  payment  of  debts,  an  administrator  could 
maintain  ejectment  for  the  possession  of  such 
estate;  but  this  did  not  Invest  him  with  title, 
so  as  to  give  him  the  status  of  a  necessary  or 
proper  party  In  mere  partition  proceedings. 
Whether  an  administrator  can,  under  our 
present  statute,  maintain  ejectment,  has  not 
been  decided.  But  the  administrator's  right 
to  possession  under  the  former  statute  did 
not  divest  the  heirs  of  their  title  in  fee,  and 
such  possession  was  for  administrative  pur-' 
poses  only.  It  is  said  in  Whltlock  v.  Willard, 
supra,  in  speaking  of  the  right  of  an  admin- 
istrator to  maintain  a  suit  for  partition,  that 
"he  is  not  either  a  joint  tenant,  a  tenant  in 
common,  or  coparcener,  nor  do  his  rights  and 
powers  as  to  the  real  estate  Involve  the  rights 
of  partition."  At  common  law  the  executor, 
equally  with  the  administrator,  is  the  repre- 
sentative of  the  personalty  only,  and  by  vir- 
tue of  his  office  he  has  no  right  to  the  lands 
of  his  testator.  Tlndal  v.  Drake,  51  Ala.  574. 
There  is  nothing  in  the  record  to  show  that 


the  executors,  Lyon  and  Hendricks,  were  In- 
vested by  the  will  with  any  such  title  as  to 
make  them  proper  parties,  In  their  represent- 
ative capacity,  in  the  present  proceedings. 
They  appear  here  simply  as  executors  of  the 
estate  of  Elizabeth  Hendricks,  deceased,  and 
their  powers  as  such  over  the  realty  do  noc 
involve  the  right  of  partition. 

The  circuit  judge  determined  the  validity 
of  the  deed  from  William  I.  Hendricks  to  his 
wife  on  the  plea  of  her  executors  alone,  with- 
out any  pleading  on  the  part  of  any  of  tne 
other  parties  to  the  suit.  Some  40  persons 
are  alleged  to  have  interests  in  the  land,  and 
are  named  as  defendants  In  the  bill;  but 
there  is  nothing  to  show  that  any  of  them, 
except  Elizabeth  A.  Hendricks,  were  ever 
served  with  process,  appeared  In  the  suit,  or 
filed  any  pleading  therein.  The  rights  of 
these  parties  cannot  be  determined  In  their 
absence,  and  upon  a  plea  of  parties  who  have 
no  right,  so  far  as  the  record  shows,  to  rep- 
resent the  legal  title. 

The  question  argued  by  counsel  for  appel- 
lants—the legal  sufficiency  of  the  deed  from 
the  husband,  William  I.  Hendrick,  to  bis 
wife— cannot  be  considered  on  the  record,  for 
the  reason  that  necessary  and  indispensable 
parties  were  not  before  the  court;  and  the 
decree  rendered  was,  for  that  reason,  errone- 
ous. 

The  decree  appealed  from  will  be  reversed, 
and  the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  conformable  to  law.  An 
order  will  be  entered  accordingly. 


PEREZ  et  ux.  v.  BANK  OF  KEY  WEST. 

(Supreme  Court  of  Florida.    Nov.  1,  1895.) 

foreclosukb  of  mortgage—  payment  of  deaf* 
— Possession  of  Negotiable  Papbb— Review. 

1.  In  this  case,  which  is  a  bill  for  f oreclo- 
Bure  of  mortgage,  the  evidence  summarised,  up- 
on which  it  Is  held  that  there  can  be  no  doubt 
that  the  specific  draft  claimed  to  have  been  se- 
cured by  the  mortgage  was  paid  before  suit  was 
brought,  and  that  the  proof  fails  to  show  that 
complainant  was  the  holder  and  owner  of  such 
draft,  either  at  maturity  or  at  the  time  of  bring- 
ing suit 

2.  The  possession  of  a  negotiable  paper  by 
parties  liable  upon  it  is  strong  presumptive  evi- 
dence of  its  payment. 

8.  Where  the  decree  of  a  chancellor  is  un- 
supported by  and  contrary  to  the  evidence  it 
should  be  reversed. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Monroe  county;  G. 
A.  Hanson,  Judge. 

Action  by  the  Bank  of  Key  West  against 
Teodoro  Perez  and  wife.  Judgment  for  plain- 
tiff.  Defendants  appeal.  Reversed. 

John  A.  Henderson,  for  appellants.  R.  W. 
Williams,  for  appellee. 

LIDDON,  J.    The  appellee  brought  its  bill 
In  chancery  against  appellants  hi  the  circuit 
» court  to  foreclose  a  mortgage  given  by  them  to 
appellee.    The  brief  of  counsel  presents  many 
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questions  of  law  for  the  consideration  of  the 
court  In  our  opinion,  however,  the  appellants, 
who  were  defendants  below,  fully  sustained 
their  answer  alleging  payment  of  the  mort- 
gage, and  denying  ownership  by  complainant 
of  the  draft  alleged  to  be  secured  by  the  mort- 
gage. The  decree  should  have  been  for  the 
defendants  upon  the  facts.  Other  questions, 
therefore,  presented  by  the  record,  need  not  be 
considered. 

The  mortgage  of  which  foreclosure  was 
sought  and  decreed  was  upon  certain  real  es- 
tate, and  recited  in  the  Introductory  part  there- 
of that  the  mortgagors  (appellants)  were  justly 
indebted  to  the  Bank  of  Key  West  (appellee)  in 
the  sum  of  one  thousand  dollars,  and  that  the 
mortgage  was  given  "for  the  better  securing 
the  payment  of  the  said  sum  of  money."  The 
condition  expressed  in  the  mortgage,  among 
others  not  necessary  to  consider,  is  that  "the 
said  Teodoro  Perez  and  Tsolina  Perez,  his  wife, 
(their)  heirs,  executors,  or  administrators,  shall 
well  and  truly  pay  unto  the  said  party  of  the 
second  part  (appellee),  Its  heirs,  executors,  ad- 
ministrators, or  assigns,  the  said  sum  of  money 
represented  by  one  of  Cespedes,  Perez  &  Na- 
varro's drafts,  with  interest,  according  to  the 
true  intent  and  meaning  thereof,  together  with 
all  costs,  charges,  and  expenses,  including  rea- 
sonable attorney's  fees  which  the  party  of  the 
second  part  may  incur  or  be  put  to  in  collect- 
ing the  same  by  foreclosure  or  otherwise."  The 
bill  of  complaint  alleged  that  the  draft  Intended 
to  be  secured  by  the  mortgage  was  one  for 
(1,030,  executed  by  Cespedes,  Perez  &  Navarro, 
May  20,  1885,  payable  00  days  after  sight,  to 
the  order  of  the  Bank  of  Key  West,  drawn  on 
Cespedes,  Perez  &  Navarro,  No.  121  Maiden 
Lane,  New  York,  and  accepted  by  them,  dated 
New  York,  May  20, 1885.  The  bill  alleges  fur- 
ther that  said  draft  was  "sent  by  complainant 
to  the  Importers'  &  Traders'  National  Bank, 
New  York,  for  collection,  but  shortly  before  its 
maturity  the  defendants  executed  and  deliv- 
ered to  your  orators  the  aforesaid  mortgage  to 
secure  the  payment  of  the  sum  represented  by 
said  draft,  whereupon  your  orators  ordered  said 
draft  returned  to  them  from  said  Importers'  & 
Traders'  National  Bank  of  New  York,  and  the 
indorsements  on  said  draft  were  canceled,  and 
your  orators  remain  the  holders  and  owners  of 
the  same,  together  with  the  mortgage  given  to 
secure  the  principal  sum,  to  wit,  $1,000,  with 
costs  and  charges."  The  draft  mentioned  was 
attached  to  the  bill  of  complaint,  and,  besides 
the  description  of  it  already  given,  it  was  num- 
bered in  the  margin  on  its  face  as  follows: 
"No.  188,  New  York,"  and  acceptance  written 
upon  the  face  as  follows:  "May  25th,  1885— 
188,  accepted,  and  payable  at  121  Maiden  Lane. 
Cespedes,  Perez  &  Navarro."  Upon  the  back 
were  the  following  indorsements:  "Pay  to  the 
order  of  E.  Townsend,  cashier,  for  collection 
and  credit  The  Bank  of  Key  West  Geo.  W. 
Allen,  Cashier;"  and:  "Received  payment 
The  Importers'  and  Traders'  National  Bank, 
New  York."  These  indorsements  were  erased 
or  marked  out  with  pen  marks.    This  draft 
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for  convenience,  is  hereinafter  frequently  re- 
ferred to  as  draft  No.  188.  The  answer  of  the 
defendants  emphatically  denied  that  the  mort- 
gage in  question  was  Intended  to  secure  the 
specific  draft  sued  upon,  and  alleged  a  pay- 
ment of  the  same  at  the  maturity  thereof.  It 
also  denied  that  complainant  was  the  owner  of 
said  draft  when  the  same  became  due;  that 
the  same  had  passed  out  of  the  possession  of 
complainant  and  out  of  the  possession  of  the 
Importers'  &  Traders'  National  Bank  of  New 
York;  and  that  at  the  time  of  payment  the 
same  was  deposited,  as  the  property  of  Ces- 
pedes, Perez  &  Navarro,  in  the  safe  of  F.  Cas- 
tillo &  Co.,  successors  to  Cespedes,  Perez  & 
Navarro,  who  paid  the  same  for  Cespedes, 
Perez  &  Navarro,  and  so  remained  until  Sep- 
tember 27,  1885,  when  complainant  attached 
the  property  of  Castillo  &  Co.,  and  took  pos- 
session of  the  aforesaid  draft  and  a  large  num- 
ber of  other  drafts  of  said  parties. 

Briefly  as  possible  summarizing  the  evidence 
taken  upon  the  issue  raised  by  replication  to 
the  answer,  we  find  from  the  testimony  of  J. 
F.  Navarro  that  he  was  in  New  York  at  the 
time  of  the  acceptance  and  payment  of  the 
draft  in  question,  and  that  he  had  a  record  of 
the  same,  kept  by  him,  which  he  produced  on 
examination.  From  this  book  it  appeared  that 
said  draft  No.  188  was  presented  at  121  Maid- 
en Lane,  New  York,  July  27,  1885,  by  a  mes- 
senger of  the  Importers'  &  Traders'  National 
Bank;  that  In  payment  thereof  there  was  de- 
livered to  said  messenger  a  check,  No.  4,  of 
Castillo  &  Co.  on  the  American  Exchange  Na- 
tional Bank  of  New  York  for  the  same  amount, 
$1,030;  that  the  draft  No.  188  remained  in  the 
safe  of  Castillo  &  Co.,  with  others  which  had 
been  paid;  that  the  check  No.  4,  given  in  pay- 
ment of  draft  No.  188,  was  honored,  and  paid 
to  the  Importers'  &  Traders'  National  Bank  by 
the  American  Exchange  National  Bank;  that 
the  draft  No.  188  was  stamped,  "Received  pay- 
ment. Importers'  &  Traders'  National  Bank, 
New  York,"  on  the  back  of  same;  that  this 
stamp  had  been  erased  since  witness  last  saw 
the  paper.  Thomas  F.  Gray,  who  had  been 
bookkeeper  for  Castillo  &  Co.,  fully  corroborat- 
ed the  witness  Navarro  as  to  the  matters  con- 
tained in  the  book  containing  record  of  payment 
of  draft  Dumont  Clarke,  vice  president  of  the 
American  Exchange  National  Bank  of  New 
York,  testified  that  a  check  for  $1,030  was 
drawn  on  said  bank  by  Castillo  &  Co.  on  July 
27,  1885,  and  on  same  day  was  paid  by  said 
bank.  Witness  was  unable  to  say  In  whose  fa- 
vor the  check  was  drawn,  or  to  whom  the  same 
was  paid.  George  W.  Allen,  the  principal  wit- 
ness for  complainant  its  cashier,  and  who  prin- 
cipally conducted  its  business  with  defendants 
and  with  the  firm  of  Cespedes,  Perez  &  Navar- 
ro, admits  that  the  draft  sued  upon  has  been 
out  of  the  possession  of  the  complainant  and 
out  of  the  possession  of  the  Importers'  &  Trad- 
ers' National  Bank  of  New  York,  to  whom  It 
was  sent  for  collection,  and  that  it  was  in  the 
hands  of  Castillo  &  Co.,  of  New  York  City, 
when  the  property  of  said  Castillo  &  Co.  was 
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attached  by  the  sheriff  In  New  York,  and  it 
was  delivered  by  the  sheriff,  with  other  papers 
of  Castillo  &  Co.,  to  Mr.  Snow,  the  attorney  of 
the  Bank  of  Key  West,  in  New  York,  and  sent 
by  Mr.  Snow  to  the  Bank  of  Key  West.  This 
witness  stated  that  he  did  not  know  by  whom 
the  receipt  of  payment  by  the  Importers'  & 
Traders'  National  Bank  was  put  upon  the 
draft,  nor  by  whom  it  was  erased.  In  view  of 
this  positive  testimony,  there  can  be  no  doubt 
that  the  specific  draft  claimed  to  have  been  se- 
cured by  the  mortgage  was  paid.  The  posses- 
sion of  it  by  the  parties  liable  upon  it  Is  strong 
presumptive  evidence  of  its  payment.  This  pre- 
sumption of  payment  by  possession  being  ac- 
companied by  a  stamped  indorsement  of  re- 
ceipt of  payment  by  the  bank  which  held  it  for 
collection,  and  the  testimony  of  witnesses  re- 
cited, is  so  fortified  as,  in  our  opinion,  to  be 
conclusive.  Rand.  Com.  Paper,  §  1476  et  seq.; 
18  Am.  &  Eng.  Enc  Law,  p.  206;  Levy  v. 
Merrill,  62  How.  Prac.  360;  Tedens  v.  Schu- 
mers,  112  HI.  263  (text,  268);  Close  v.  Fields, 
9  Tex.  422;  Hays  v.  Samuels,  65  Tex.  660; 
Callahan  v.  Bank,  78  Ky.  604;  Lipscomb  v. 
De  Lemos,  68  Ala.  592;  Hill  v.  Gayle,  1  Ala. 
275;  Blount  v.  Starkey's  Adm'rs,  Tayl.  (N. 
C.)  110;  Sutphen  v.  Cushman,  35  IB.  186. 

Neither  has  the  complainant  sustained  the  al- 
legation of  the  bill  of  complaint  that  it  was  the 
holder  and  owner  of  the  draft  at  the  maturity 
of  the  same,  and  at  the  time  of  bringing  suit 
Neither  does  the  proof  show  that  it  was  re- 
turned to  complainant,  by  its  direction,  from 
the  Importers'  &  Traders'  National  Bank.  On 
the  contrary,  the  principal  witness  for  com- 
plainant, George  W.  Allen,  its  cashier,  admits 
that  it  was  sent  to  complainant  by  a  Mr.  Snow, 
Its  attorney  in  New  York,  who  had  received  it 
from  the  sheriff  who  had  levied  an  attachment 
upon  the  property  of  Castillo  &  Co.  This  does 
not  show  the  draft  was  rightfully  In  the  posses- 
sion of  the  complainant.  We  know  of  no  au- 
thority in  the  sheriff  who  levies  an  attachment 
to  take  property  of  the  defendant  and  deliver 
It  to  the  plaintiff.  The.  complainant  did  not 
fairly  or  candidly  state  its  case  when  it  alleged 
(lnferentially)  in  its  bill  of  complaint  that  the 
■draft  had  been  returned  to  it  by  the  bank 
which  held  it  for  collection,  and  that  it  was  in 
possession  and  the  holder  thereof.  Its  posses- 
sion was  not  a  proper  or  legal  possession;  it 
was  not  the  holder  and  owner  of  the  draft;  and 
these  facts  were  or  should  have  been  known  to 
complainant  at  the  time  it  filed  Its  bill  of  com- 
plaint. 

Having  failed  to  prove  Its  case,  as  stated  in 
Its  bill  of  complaint,  the  complainant  attempts 
to  prove  other  matters  not  alleged  in  its  bill, 
to  avoid  the  force  and  effect  of  the  evidence 
offered  by  the  defendants  to  sustain  their  an- 
swer. Without  disputing  the  facts  upon  which 
defendants  assert  their  claim  of  payment  of 
the  draft  No.  188,  the  complainant  contends 
that  payment,  as  a  matter  of  fact,  did  not  re- 
sult to  it  by  reason  of  the  payment  of  said 
'draft  This  contention  Is  predicated  upon  a 
-claim  that,  while  the  specific  draft  was  paid 


and  canceled,  complainant  furnished  the  money 
with  which  to  pay  same.  Some  evidence  was 
offered  upon  Oils  subject  Without  entering  in- 
to any  extended  comment  upon  the  same,  it  is 
only  necessary  to  say  that  it  wholly  falls  to  sup- 
port the  contention  based  upon  it 

A  decree  of  a  chancellor,  especially  If  It  be 
based  upon  the  findings  and  report  of  a  master 
In  chancery,  ought  not  to  be  reversed  upon 
questions  of  fact  unless  the  evidence  clearly 
shows  that  it  was  erroneous.  Fuller  v.  Ful- 
ler, 23  Fla.  236,  2  South,  426;  Waterman  v. 
Hlgglns,  28  Fla.  660, 10  South.  97.  While  we 
are  reluctant  upon  a  question  of  fact  to  re- 
verse a  decree  of  a  chancellor,  we  are  con- 
vinced in  this  case  that  the  decree  is  an  erro- 
neous finding  upon  the  evidence;  that  it  Is  un- 
supported by  the  evidence,  and  contrary  thereto. 

The  decree  of  the  court  below  is  reversed, 
with  direction  that  the  bill  of  complaint  be  dis- 
missed. 


DEAN  v.  DEAN. 
(Supreme  Court  of  Florida,    Nov.  26.  1896.) 
Divokcb— Unoovebkable  Temper— Review. 
L  The  rule  as  to  the  character  and  degree 
of  evidence  required  to  obtain  a  divorce  on  the 
ground  of  habitual  indulgence  of  a  violent  and 
ungovernable  temper,  aa  announced  in  Palmer 
v.  Palmer,  7  South.  864,  26  Fla.  215,  reaffirmed. 

2.  The  decree  of  the  chancellor  solely  on 
questions  of  fact  will  not  be  disturbed  unless 
the  evidence  clearly  ahowa  that  it  was  errone- 
ous. In  this  case,  evidence  held  sufficient  to 
sustain  the  decree  rendered. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Monroe  county; 
Henry  L.  Mitchell,  Judge. 

Action  by  James  Dean  against  Victoria  J. 
Dean.  Judgment  for  defendant  and  plain- 
tiff appeals.  Affirmed. 

W.  Hunt  Harris  and  James  Dean,  for  ap- 
pellant L.  W.  Bethel  and  F.  T.  Myers,  for 
appellee. 

MABRY,  C.  J.  Appellant  filed  a  bill 
against  appellee  for  a  divorce,  the  ground  al- 
leged being  the  habitual  Indulgence  of  violent 
and  ungovernable  temper.  After  alleging  the 
marriage  between  the  parties,  which  was 
about  two  years  before  the  filing  of  the  bill, 
it  is  averred  that  soon  after  the  marriage  the 
defendant  Indulging  in  violent  and  ungovern- 
able temper,  commenced  to  abuse  and  revile 
complainant  about  his  former  friends  and  as- 
sociates, then  residing  in  Washington,  D.  O., 
and  continued  to  do  so  from  time  to  time  for 
months  thereafter;  and  during  the  said  time, 
and  until  the  commencement  of  the  suit  de- 
fendant repeatedly  and  constantly  abused 
and  reviled  complainant  about  his  friends 
and  associates  residing  In  Key  West,  Fla. 
The  bill  further  specifically  alleges  various 
acts  of  violent  and  ungovernable  temper  on 
the  part  of  defendant  on  dates  mentioned, 
commencing  some  three  months  after  the 
marriage,  and  continuing  down  to  the  filing 
of  the  bill.    It  is  not  necessary  to  set  out 
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the  specific  acts  alleged,  as  it  is  not  ques- 
tioned that  they  are  sufficient,  if  true,  to  au- 
thorize the  divorce. 

Defendant  positively  and  unequivocally  de- 
nied all  the  allegations  of  the  bill  in  refer- 
ence to  the  ground  for  the  divorce,  and  also 
alleged  various  acts  of  violence  on  her  by  the 
complainant  It  is  alleged  in  the  answer  that 
shortly  after  the  marriage  complainant  in- 
formed defendant  that  she  was  not  his  wife, 
but  only  his  servant,  and  his  treatment  of  her 
was  only  that  of  a  servant,  and  various  acts 
of  violence  on  defendant  by  complainant  are 
specifically  alleged. 

After  issue  was  joined,  and  the  testimony 
taken,  the  court  decreed  in  favor  of  defend- 
ant, and  dismissed  the  bill. 

The  appeal  prosecuted  by  the  complainant 
opens  for  our  consideration  the  correctness 
of  the  decree  of  the  chancellor  on  the  tes- 
timony. It  was  held  in  Palmer  v.  Palmer, 
20  Pla.  215,  7  South.  864,  that  a  divorce  on 
the  ground  of  habitual  indulgence  of  a  vio- 
lent and  ungovernable  temper  will  not  be 
granted  unless  that  temper  has  been  display- 
ed towards  complainant  habitually,  and  with 
the  effect  of  rendering  life  an  oppressive 
and  intolerable  burden,  and  making  it  im- 
practicable to  discharge  marital  duties  under 
such  burden.  Occasional  outbursts  of  pas- 
sion, petulance,  readiness  to  anger,  frequent 
and  unreasonable  complaints,  though  made 
in  a  loud-voiced  and  boisterous  manner,  if 
solely  calculated  to  render  the  relations  be- 
tween the  parties  unpleasant  and  disagree- 
able, or  simply  unhappy,  do  not  furnish  suffi- 
cient cause  for  divorce.  It  is  also  the  settled 
rule  that  a  decree  of  a  chancellor  solely  on 
questions  of  fact  will  not  be  disturbed  unless 
the  evidence  clearly  shows  that  it  was  erro- 
neous. Puller  v.  Fuller,  23  Fla.  236,  2  South. 
426;  Waterman  v.  Hlggins,  28  Fla.  660,  10 
South.  07;  Perez  v.  Bank  (decided  at  this 
term)  18  South.  590.  After  a  very  careful 
consideration  of  the  evidence  in  the  record 
before  us,  we  are  of  the  opinion  that  it  does 
not  clearly  show  that  the  chancellor  erred  in 
dismissing  the  bill. 

No  useful  purpose  will  be  subserved  by  de- 
tailing the  evidence  in  this  opinion,  and  in  in- 
dulging in  a  general  discussion  of  It.  A  por- 
tion of  it  la  hearsay,  and  entitled  to  no  bear' 
lng.  As  is  often  the  case  in  such  suits,  the 
parties  are  in  irreconcilable  conflict,  both  in 
their  allegations  in  the  pleadings  and  In 
their  testimony,  and  the  court  must  look  to 
other  sources  of  Information  than  the  evidence 
of  the  parties  themselves  in  reaching  a  con- 
clusion. 

Appellant  directed  considerable  testimony 
to  the  refutation  of  the  charges  made  against 
him  by  appellee,  and  insists  that  such  char- 
ges were  not  sustained.  Conceding  that  they 
were  not  sustained,  it  did  not  relieve  appel- 
lant from  the  necessity  of  sustaining  his 
ground  for  the  divorce,  and  as  to  this; the 
burden  was  upon  him.  Appellee  did  not  file 
a  cross  bill,  and  ask  for  a  divorce,  but  filed 
v.!8so.no.2I— 88 


an  answer,  in  which  she  sought  to  defeat  the 
suit  against  her.  The  overthrow  of  her  char- 
ges in  the  sworn  answer  can  serve  no  other 
purpose  in  the  present  controversy  than  to 
affect  her  credibility  or  the  good  faith  of  her 
defense.  Much  of  the  testimony  offered  by 
appellant  tended  to  refute  his  own  allega- 
tions, as  well  as  those  made  by  appellee.  It 
is  asserted  in  the  bill  that  soon  after  the 
marriage  appellee  commenced  to  indulge  In 
violent  and  ungovernable  temper  against  ap- 
pellant, and  In  the  answer  it  is  charged  that 
during  the  same  time  he  mistreated  her. 
Several  witnesses,  who  remained  in  the  same 
building  and  yard  with  the  parties  soon  after 
their  marriage,  testified  that  they  neither  saw 
nor  heard  anything  improper  between  the 
parties,  and  that  they  both  demeaned  them- 
selves as  husband  and  wife  should  do.  There 
is  testimony,  however,  showing  that  the  par- 
ties on  several  occasions  were  engaged  In  vio- 
lent conflicts  with  each  other,  and  at  such 
times  very  improper  language  was  used;  and, 
as  the  testimony  shows,  appellee  used  most 
of  it  The  difficulty  in  the  way  of  appellant 
is  that  with  the  exception  of  a  few  of  such 
conflicts,  it  is  impossible  to  say  who  com- 
menced or  occasioned  them.  Disinterested 
parties  heard  the  disturbance  and  language 
of  the  parties,  but  they  could  not  tell  who 
was  in  fault  in  originating  the  violent  quar- 
rels and  outbreaks  between  them.  The  par- 
ties themselves  are  so  directly  in  conflict  with 
each  other  In  reference  to  such  matters  as  to 
make  it  Impossible  to  say  which  one  was  tell- 
ing the  truth  about  them.  We  have  been  In- 
fluenced to  a  considerable  extent  in  refusing 
to  disturb  the  decision  of  the  chancellor  by 
the  testimony  of  a  witness  in  no  way  im- 
peached, and  who,  so  far  as  we  can  see,  was 
disinterested.  This  witness  is  Josephine  Bo- 
no. She  states  that  she  visited  appellee,  and 
found  her  in  apparent  distress;  and  at  her  in- 
stance, and  after  listening  to  her  alleged 
grievances  against  her  husband,  she  (witness) 
went  to  see  appellant,  and  talked  to  him 
about  the  marital  trouble.  After  discussing 
the  temper  of  appellee,  the  witness  states 
that  appellant  said  that  he  had  made  up  his 
mind  that  he  would  not  live  with  appellee 
again,  because  she  was  too  old  for  him; 
that  he  was  only  32  or  34  years  old,  and  she 
was  nearly  50;  that  if  it  was  only  the  age, 
he  would  not  mind  it  but  the  bad  temper 
and  age  together  made  it  so  that  he  could  not 
live  with  appellee.  This  witness  further 
states  that  appellant  said  he  had  made  a  mis- 
take, but  it  was  not  too  late  to  correct  it; 
and  the  one  he  should  have  married,  and 
whose  disposition  he  knew  all  about  was  the 
one  he  employed  in  his  office  as  a  copyist 
The  name  of  the  copyist  was  given,  and  ap- 
pellant said  that  he  was  going  to  get  a  di- 
vorce, and  marry  her.  It  is  disclosed  by  the 
evidence  that  trouble  had  arisen  between  ap- 
pellant and  appellee  on  account  of  his  retain- 
ing this  same  young  lady  copyist  in  his  of- 
fice, and  that  appellee  insisted  that  she  should 
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go  oat,  but  appellant  refused  to  displace  her. 
Most  of  the  statement  of  the  witness  Jo- 
sephine Boilo  is  denied  by  appellant  in  rebut- 
tal, but  we  cannot  say  the  chancellor  was 
not  authorized  to  believe  her  statement;  and, 
if  what  appellant  said  to  her  be  true,  it  should 
discredit  him  very  much  in  all  his  efforts  to 
obtain  the  divorce.  While  the  case  is  not 
free  from  doubt,  we  do  not  feel  that  we 
should,  under  the  rule  stated,  disturb  the  de- 
cree of  the  chancellor  on  the  facts  of  the 
case. 

An  order  will  be  entered  affirming  the  de- 
cree. 


PARKHURST  v.  STONE  et  al    (No.  1.) 

(Supreme  Court  of  Florida.    Nov.  15,  1895.) 

Affeahanob  —  Effect  —  Service  of  Proobm  — 
Striking  out  Plea. 

1.  A  general  appearance  in  a  suit  waives  all 
questions  as  to  service  of  process,  and  amounts 
to  a  submission  of  the  person  of  the  defendant 
to  the  jurisdiction  of  the  court. 

2.  After  a  general  appearance  a  defendant 
may  plead  his  personal  privilege  under  the  stat- 
ute of  being  sued  in  the  county  of  his  residence, 
or  in  the  county  in  which  the  cause  of  action  ac- 
crued; but  after  such  appearance  a  defendant 
cannot  properly  plead  that  service  waa  had  on 
him  in  a  different  judicial  circuit  than  that  in 
which  the  suit  was  instituted,  where  it  appear- 
ed that  the  cause  of  action  accrued  in  the  coun- 
ty and  circuit  where  suit  was  instituted. 

3.  After  a  general  appearance  a  defendant 
cannot  limit  or  restrict  such  appearance  in  a 
plea  subsequently  filed. 

4.  A  second  plea  alleged  all  the  averments 
of  a  first  plea  and  more.  The  first  plea  was 
stricken  out,  and  trial  had  on  the  second.  Held, 
in  the  absence  of  a  bill  of  exceptions  showing 
that  defendant  waa  deprived  of  any  advantages 
under  the  plea  upon  which  trial  waa  had  that  he 
would  have  had  if  the  first  had  been  permitted 
to  stand,  no  injury  was  shown  by  striking  out 
the  plea,  though  it  might  not  have  been  the 
proper  way  to  reach  it 

5.  There  is  a  difference  between  a  motion 
to  strike  out  and  a  demurrer  to  a  plea,  and  trial 
courts  should  not  disregard  the  distinction. 

'Syllabus  by  the  Court) 

Error  to  circuit  court,  Orange  county;  John 
D.  Broome,  Judge. 

Action  by  G.  N.  Stone  and  O.  Q.  Gove 
against  E.  0.  Parkhurst  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

A.  W.  Cockrell  &  Son,  for  plaintiff  in  error. 
A.  M.  Thrasher,  for  defendants  in  error. 

MABRY,  C.  J.  Defendants  in  error  sued 
plaintiff  in  error  to  recover  money  alleged  to 
be  due  on  a  lease  under  seal.  The  declara- 
tion alleges  the  making  of  the  lease  by  the 
parties,  on  the  17th  day  of  March,  1888;  that 
it  was  under  seal,  and  executed  in  the  pres- 
ence of  two  witnesses,  and  that,  by  its 
terms,  plaintiffs  contracted  to  lease  to  de- 
fendant a  certain  described  storeroom,  then 
being  constructed,  for  the  term  of  three 
years  from  the  date  of  Its  completion;  that 
the  storeroom  was  subsequently  completed, 
and  defendant,  in  accordance  with  the  con- 


tract, occupied  It  from  April,  1888,  until  the 
1st  day  of  May,  1889,  and  paid  for  said  time 
the  sum  of  $180  per  month,  the  rent  speci- 
fied, but  after  May,  1889,  defendant  ceased 
to  pay  rent,  and  still  fails  and  refuses  to 
pay  same. 

The  suit  was  Instituted  on  the  5th  day  of 
February,  1890,  and  the  amount  demanded  is 
the  rent  as  specified  In  the  lease,  from  the 
1st  of  May,  1889,  up  to  and  Including 
the  month  of  February,  1890,  amounting  to 
$1,500,  and  Interest  on  the  monthly  install- 
ments of  rent  as  they  fell  due.  It  Is  also  al- 
leged that  defendant  agreed  In  and  by  the 
lease  to  pay  reasonable  attorney's  fees  In 
the  event  he  failed  to  pay  the  rent,  and 
plaintiffs  had  to  collect  the  same  by  legal 
process,  and  the  sum  of  $200  is  demanded 
on  this  account;  and,  further,  that  the  lease 
was  executed  and  the  cause  of  action  ac- 
crued In  Orange  county,  state  of  Florida. 
The  lease  filed  with  the  declaration,  and  re- 
ferred to  as  being  made  a  part  thereof,  con- 
cludes as  follows: 

"Witness  our  hands  and  seals,  this,  the 
17th  day  of  March,  A.  D.  1888.  E.  C.  Park- 
hurst [L.  8.]  G.  N.  Stone.  [L.  S.]  C.  G. 
Gove,  [L.  S  ]  by  G.  N.  Stone,  Attorney  to 
Fact 

"Attest:  A.  M.  Thrasher  and  Andrew  Den- 
ham.  Mattie  G.  Colborn  and  R.  De  V.  Car- 
roll, as  to  Stone  and  Gove.n 

The  acknowledgment  of  the  lease  In  Ham- 
ilton county,  Ohio,  on  the  24th  day  of  March, 
1888,  recites  the  personal  appearance  of  «. 
N.  Stone  and  C.  G.  Gove,  by  G.  N.  Stone,  his 
attorney,  and  that  they  acknowledged  the 
signing  and  sealing  of  the  lease  to  be  their 
voluntary  act  and  deed,  for  the  purposes 
therein  expressed.  The  acknowledgment  of 
the  execution  of  the  lease  by  Parkhurst  waa 
made  In  Orange  county,  Fla.,  on  the  26th  of 
March,  1888. 

The  record  shows  a  general  appearance  of 
defendant  by  attorneys  on  the  3d  day  of 
March,  A.  D.  1890.  On  the  10th  day  of 
March,  1890,  defendant  filed  the  following 
plea:  "The  defendant,  Ed.  C.  Parkhurst 
limiting  the  appearance  filed  hereon  on  the 

 day  of  March,  1890,  to  the  purpose  of 

making  this  plea,  says  this  court  ought  not 
to  have  or  take  jurisdiction  of  this  cause, 
because  he  says  that  the  defendant  Is  a  free- 
holder residing  in  Jacksonville,  Duval  coun- 
ty, In  the  Fourth  judicial  circuit  of  Florida, 
and  Is  and  was  such  resident  and  freeholder 
at  and  before  the  suit  herein  was  com- 
menced; that  the  service  herein,  to  answer 
which  he  appears,  was  not  had  upon  this  de- 
fendant in  said  county  of  Orange,  nor  in  the 
Seventh  judicial  circuit  of  said  state,  but 
was  wholly  outside  of  said  Orange  county, 
and  outside  of  the  Seventh  judicial  circuit  of 
Florida,  and  in  the  city  of  Jacksonville,  in 
Duval  county,  Florida,  In  the  Fourth  judicial 
circuit  of  the  state  of  Florida;  wherefore  he 
prays  that  said  cause  be  dismissed."  From 
the  record  before  us  It  appears  that  the  fore- 
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going  plea  was  demurred  to,  and  a  motion 
was  also  made  to  strike  it  out,  and  that  the 
demurrer  was  sustained,  and  the  plea  strick- 
en out  Subsequently  defendant  filed  two 
pleas,  the  first  one  of  which  was  stricken 
out  on  motion,  and  issue  joined  on  the  sec- 
ond, upon  which  the  trial  was  had,  and  judg- 
ment rendered  in  favor  of  plaintiffs.  The 
plea  stricken  out  reads  as  follows:  "True  it 
is  the  said  defendant  signed  the  contract  in 
writing  on  the  17th  day  of  March,  1888,  a 
copy  of  which  is  attached  to  plaintiffs*  said 
declaration,  and  that  his  signature  was  made 
thereto  in  the  presence  of  A.  M.  Thrasher, 
the  plaintiffs'  attorney  herein,  and  in  the 
presence  of  Andrew  Denham,  as  attesting 
witnesses;  and  true  it  may  be  that  this  de- 
fendant, on  the  26th  day  of  March,  1888, 
made  the  acknowledgment  therein  set  forth 
as  haying  been  made  before  said  Thrasher  | 
as  a  notary  public;  but  this  defendant  avers 
that,  at  the  time  said  contract  was  so  sign- 
ed and  so  acknowledged  by  this  defendant, 
the  said  plaintiffs  had  not  signed  or  other- 
wise executed  the  same.  The  defendant  fur- 
ther avers  that  he  has  not  seen  the  original 
of  said  written  contract  since  he  so  signed 
and  acknowledged  it,  nor  has  he  been  ad- 
vised or  informed,  otherwise  than  by  the 
certified  copy  attached  to  said  declaration, 
That  said  plaintiffs  have  executed  or  sought 
to  execute  said  written  contract  as  a  sealed 
instrument;  and  so  he  avers  that  said  con- 
tract was  never  executed  as  a  writing  obliga- 
tory." The  second  plea  alleged  all  the  aver- 
ments of  the  first  plea,  and,  further,  that  de- 
fendant paid  the  rent  to  the  1st  day  of  May, 
1880,  when  the  storeroom  was  surrendered 
to  plaintiffs,  and  the  contract  to  pay  rent 
then  became  and  was  extinguished. 

The  case  is  before  us  on  writ  of  error, 
without  any  bill  of  exceptions  embodying 
the  evidence  or  instructions  of  the  court 

The  first  error  assigned  is  the  ruling  of  the 
court  sustaining  the  demurrer,  and  striking 
out  the  plea  to  the  jurisdiction  of  the  court. 
The  declaration,  it  will  be  remembered,  al- 
leged that  the  cause  of  action  accrued  in 
Orange  county,  where  the  suit  was  institut- 
ed, but  the  plea  shows  that  the  summons 
was  served  on  the  defendant  in  Duval  coun- 
ty, in  the  Fourth  judicial  circuit  The  conten- 
tion is  that  the  court  of  the  Seventh  judicial 
circuit  for  Orange  county  acqu'  <h!  no  juris- 
diction over  the  person  of  the  defendant  by 
the  service  in  Duval  county.  It  is  further 
insisted  that  the  act  of  1887  (chapter  3721) 
could  not  authorize  the  service  of  process  in 
this  case,  as  it  was  the  exercise  of  extrater- 
ritorial jurisdiction  forbidden  to  the  circuit 
courts  in  actions  at  law  by  the  constitution. 
The  objection  to  the  act  here  presented  was 
not  insisted  on  in  the  case  of  Sanchez  v. 
Haynes,  35  Fla.  619,  18  South.  27,  where  the 
act  referred  to  was  to  some  extent  construed. 
On  the  record  before  us,  we  do  not  think  that 
the  defense  sought  to  be  interposed  by  the 
plaintiff  in  error  can  tm  insisted  on  by  him. 


The  record  shows  a  general  appearance  of 
lefendant  to  the  action  before  he  interposed 
bis  plea,  and  this  had  the  effect  to  give  the 
court  jurisdiction  of  his  person.  The  action 
was  not  local,  but  transitory,  and  it  was 
specifically  alleged  in  the  declaration  that 
the  cause  of  action  accrued  in  Orange  coun- 
ty. A  general  appearance  in  such  an  action 
waived  all  questions  as  to  service  of  process, 
and  was  a  submission  of  the  person  of  the 
defendant  to  the  jurisdiction  of  the  court 
This  is  fully  settled  by  the  decision  In  Curtis 
v.  Howard,  33  Fla.  251,  14  South.  812,  as 
well  as  in  other  decisions  of  this  court.  The 
general  appearance  would  not  prevent  the 
defendant  from  pleading  his  personal  privi- 
lege, under  the  statute,  of  being  sued  in 
the  county  of  his  residence,  or  the  county  in 
which  the  cause  of  action  accrued,  but  such 
privilege  extends  no  further.  McClel.  Dig. 
p.  811,  |  5;  Curtis  v.  Howard,  supra.  The 
plea  in  question  makes  no  allegation  that 
the  cause  of  action  did  not  accrue  In  Orange 
county,  and  in  this  respect  is  no  answer 
whatever  to  the  allegation  of  the  defendant 
We  do  not  overlook  the  statement  in  the 
Introductory  part  of  the  plea  that  defendant 
limited  the  appearance  already  filed  In  the 
cause  to  the  purpose  of  the  plea;  but  after 
appearing  generally  in  the  action,  the  de- 
fendant could  not  on  a  subsequent  date, 
limit  the  effect  of  the  appearance  already 
filed.  The  court  had  acquired  jurisdiction 
over  the  person  by  the  general  appearance, 
and  all  defects  as  to  service  of  process  were 
thereby  waived.  Oppenheimer  v.  Gucken- 
helmer,  34  Fla.  13, 15  South.  670. 

The  other  objection  presented  for  plaintiff 
in  error  is  that  the  court  erred  in  striking 
out  the  first  plea.  It  Is  insisted  that  a  mo- 
tion was  not  the  proper  way  to  reach  the 
plea,  even  If  it  be  conceded  that  it  was  de- 
fective, as  wanting  In  fullness  or  expllcltness 
of  averment  The  following  decisions  of  the 
court  bear  upon  the  propriety  of  striking  out 
pleas  on  motion:  Ruse  v.  Mitchell,  11  Fla. 
80;  Jackson-Sharp  Co.  v.  Holland,  14  Fla. 
384;  Wade  v.  Doyle,  17  Fla.  522;  Wilson  v. 
Marks,  18  Fla.  322;  Huling  v.  Bank,  10  Fla 
695;  Jordan  v.  John  Ryan  Co.,  35  Fla.  250, 
17  South.  73.  In  reference  to  striking  out 
the  first  plea  mentioned  in  the  case  before 
us,  we  do  not  see  how  the  defendant  below 
could  have  been  Injured  by  the  ruling  of  the 
court  The  second  plea  alleged  all  the  aver- 
ments of  the  first  plea,  and  more,  and  we  do 
not  know  that  the  defendant  was  deprived 
of  any  advantages  under  the  plea  upon 
which  the  trial  was  had  that  he  would  have 
had  if  the  first  had  been  permitted  to  stand. 
As  before  stated,  we  have  no  bill  of  excep- 
tions, and  do  not  know  what  testimony  was 
Introduced  or  offered.  The  defendant,  by 
his  manner  of  pleading,  having  incorporated 
the  allegations  <»f  the  first  plea  Into  the  sec- 
ond, could  have  availed  himself,  under  the 
latter,  of  all  defenses  properly  admissible 
under  the  former:  and,  in  the  absence  of  any 
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showing  that  he  was  deprived  of  any  legiti- 
mate defenses,  the  presumption  la  that  he 
had  the  full  benefit  of  them.  So  far  as  we 
can  judge  from  the  record,  the  defendant 
was  not  Injured  by  the  action  of  the  court  In 
striking  out  the  first  plea,  and  it  is  not  nec- 
essary for  ns  to  say  whether  or  not  the  mo- 
tion to  strike  was  the  proper  remedy.  The 
summary  disposition  of  pleas  by  motion  Is  a 
delicate  matter,  and  the  trial  courts  should 
not  disregard  the  distinction  between  a  mo- 
tion to  strike'  out  and  a  demurrer.  There 
is  clearly  a  difference  between  the  remedies, 
and  they  should  not  be  Indiscriminately  em- 
ployed. 

The  judgment  of  the  record  before  us  must 
be  affirmed,  and  it  is  so  ordered. 


PARK  HURST  t.  STONE  et  al    (No.  2.) 

<8upreme  Court  of  Florida.    Not.  15,  1895.) 

Bnx  o»  Exceptions  —  Setting  Aside  Default— 
Assessment  or  Damages— Judgment 
— Presumptions. 

1.  On  application  to  set  aside  defaults  at 
law,  a  bill  of  exceptions,  or  something  tanta- 
mount thereto,  exhibiting  the  evidence  upon 
which  the  court  acted,  is  necessary;  and,  in  the 
absence  thereof,  the  appellate  court  can  only 
consider  matters  appearing  upon  the  record 
proper. 

2.  Under  a  default,  where  the  action  is  not 
founded  upon  a  liquidated  demand,  not  requir- 
ing the  introduction  of  a  witness  or  witnesses 
to  establish  it,  it  is  proper  for  the  court  to  refer 
the  case  to  a  jury  during  term  time,  to  assess 
the  damages. 

3.  A  judgment  entered  during  term  is  pre- 
sumed to  be  correct,  in  the  absence  of  any  prop- 
er showing  to  the  contrary. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Orange  county;  John 
D.  Broome.  Judge. 

Action  by  G.  N.  Stone  and  O.  G.  Gove 
against  E.  C.  Parkhurst  Judgment  for  plain- 
tiffs. Defendant  brings  error.  Affirmed. 

A.  W.  Cockrell  &  Son,  for  plaintiff  in  error. 
A.  M.  Thrasher,  for  defendants  in  error. 

MABRY,  O.  J.  Suit  was  instituted  on  the 
5th  day  of  November.  1890,  by  defendants  in 
error  against  plaintiff  in  error,  to  recover 
rent  alleged  to  be  due  on  a  lease  under  seal. 
The  making  of  the  lease  in  the  presence  of 
two  witnesses  by  the  parties  on  the  17th  day 
of  March,  1888,  Is  alleged,  and  also  that  the 
plaintiffs,  by  the  terms  of  the  lease,  con- 
tracted to  rent  to  the  defendant  a  certain  de- 
scribed storeroom,  then  being  constructed, 
tor  the  term  of  three  years  from  the  date  of 
its  completion;  further,  that  the  storeroom 
was  subsequently  completed,  and  defendant, 
in  accordance  with  the  terms  of  the  contract, 
occupied  it  from  April,  1888,  until  the  1st  of 
May,  1889,  and  paid  for  said  tune  the  sum  of 
$150  per  month,  the  rent  specified  therein, 
but  thereafter  ceased  to  pay  rent,  and  refuses 
to  pay  the  same.  The  institution  and  pend- 
ency of  a  former  suit  for  rent  on  the  same 
tease,  from  the  1st  of  May,  1889,  to  and  in- 


cluding the  month  of  February,  1890,  Is  al- 
leged, and  the  rent  sued  for  in  the  present 
suit  is  from  the  1st  of  March,  1890,  to  the  1st 
of  November  of  the  same  year,  being  the  ac- 
cruals of  rent  subsequent  to  the  Institution 
of  the  former  suit;  further,  that  defendant 
agreed  in  and  by  the  lease  to  pay  reasonable 
attorney's  fees  In  the  event  he  failed  to  pay 
the  rent,  and  plaintiffs  had  to  collect  the 
same  by  legal  process,  and  $250  Is  demanded 
on  this  account.  It  is  also  further  alleged 
that  the  lease  was  executed  In  Orange  coun- 
ty, and  the  cause  of  action  accrued  there. 
The  suit  here  is  upon  the  same  lease  that 
was  sued  on  in  the  case  of  Parkhurst  v. 
Stone  (decided  at  this  term)  18  South.  594; 
and  the  declarations  in  the  two  cases  are  sim- 
ilar, except  in  the  present  case  the  amount 
sued  for  is  rent  accruing  after  the  institu- 
tion of  the  former  suit,  and  the  lease  Is  not 
referred  to  as  being  a  part  of  the  declaration, 
but  a  copy  is  filed  therewith. 

The  summons  ad  respondendum  was  re- 
turnable to  the  rule  day  in  December,  1890, 
and  was  served  on  the  defendant  the  5th  of 
November,  1890,  in  Orange  county.  Defend- 
ant failed  to  appear  on  the  return  day  of  the 
process,  and  judgment  by  default  was  en- 
tered against  him.  After  notice  given,  a  mo- 
tion was  made  before  the  judge  at  chambers 
to  open  the  default,  and  this  motion  was 
overruled. 

At  a  term  of  the  circuit  court  held  in  and 
for  the  county  of  Orange  in  the  month  of 
April,  1891,  plaintiffs  asked  that  a  jury  be 
sworn  to  assess  the  damages,  and  thereupon 
a  jury  was  impaneled  and  sworn  for  that 
purpose,  and,  after  hearing  evidence  on  the 
part  of  plaintiffs,  returned  a  verdict  in  their 
favor,  upon  which  judgment  was  duly  en- 
tered. Execution  subsequently  Issued  on  the 
judgment,  and  certain  proceedings  were  had 
thereon,  but  it  is  not  necessary  to  refer  to 
them  in  disposing  of  the  assignments  of  er- 
ror made  here. 

It  is  contended  for  the  plaintiff  in  error 
that  the  court  erred  in  denying  the  motion 
to  set  aside  the  default  The  grounds  of  this 
motion  need  not  be  stated,  nor  is  it  necessary 
that  any  special  reference  be  made  to  the 
affidavits  relating  to  them,  and  found  copied 
into  the  transcript,  as  they  cannot  be  consid- 
ered by  us. 

The  case  is  here  by  writ  of  error  without  a 
bill  of  exceptions,  and  there  is  nothing  to 
show  that  the  affidavits  copied  by  the  clerk 
into  the  transcript  were  offered  in  evidence 
on  the  hearing  of  the  motion.  It  is  true  that 
the  affidavits  have  Indorsed  on  them  by  the 
judge  that  they  were  filed  before  him  at 
chambers,  but  this  was  before  the  hearing  of 
the  motion;  and,  when  it  was  overruled, 
there  is  nothing  to  show  that  the  affidavits 
were  read  In  evidence  or  considered  by  the 
judge.  We  have  held  that,  in  applications  to 
set  aside  defaults,  It  is  necessary  that  there 
be  a  bill  of  exceptions,  or  something  tanta- 
mount thereto,  exhibiting  the  evidence  upon 
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which  the  court  acted;  and.  In  the  absence 
thereof,  we  can  only  consider  what  appears 
upon  the  record  proper.  Hellen  v.  Stelnwen- 
der,  28  Fla.  191,  10  South.  207;  Columbia  Co. 
v.  Branch,  31  Fla.  62,  12  South.  650;  Myers 
v.  Roberts,  35  Fla.  255, 17  South.  35a  In  the 
absence  of  any  showing  to  the  contrary,  the 
ruling  of  the  judge  must  be  sustained. 

Under  the  default  it  was  proper  for  the 
court  to  refer  the  case  to  a  Jury  during  term 
time  to  assess  the  damages.  It  was  not  an 
action  founded  upon  a  liquidated  demand, 
not  requiring  the  introduction  of  a  witness  or 
witnesses  to  establish  it;  and,  under  the 
statute  (McClel.  Dig.  p.  835,  S  100),  it  was 
proper  for  the  court  to  have  the  jury  assess 
the  damages.  The  record  shows  that  the 
case,  on  application  of  plaintiff's  counsel,  was 
referred  to  a  jury  to  assess  damages  on  the 
default;  and  that,  after  hearing  evidence,  ar- 
gument of  counsel,  and  charge  of  the  court,  a 
verdict  was  rendered  In  favor  of  the  plain- 
tiffs. 

There  is  no  bill  of  exceptions,  and  the  judg- 
ment, having  been  rendered  on  the  verdict  of 
a  jury  during  a  term  of  the  court,  is  pre- 
sumed to  be  correct,  in  the  absence  of  any 
showing  to  the  contrary. 

We  discover  no  error  in  the  rendition  of  the 
final  judgment,  and  It  must  therefore  be  af- 
firmed. Ordered  accordingly. 


ROOF  t.  CHATTANOOGA  WOOD  SPLIT 
PULLEY  CO. 
(Supreme  Court  of  Florida.    Nov.  15,  1895.) 

Rsplbvin— Parties— Notes— Guaranty  of  Pay- 
ment— ErrBOT— Parol  Evidence— Condi- 
tional Sals— Innocent  Purchaser. 

1.  In  an  action  of  replevin,  the  right  to  the 
possession  of  the  property  is  essentially  in- 
volved, and  the  party  entitled  thereto  must  be 
the  real  plaintiff  in  the  suit,  and  cannot  main- 
tain it- for  the  use  of  another.  If  a  party  who 
sues  for  the  use  of  another  has  the  legal  title, 
and  is  entitled  to  recover  in  his  own  name,  the 
fact  that  a  usee's  name  is  inserted  in  the  plead- 
ings should  not  alone  defeat  recovery.  The 
usee  may  be  considered  as  no  party  to  the  ac- 
tion, and  his  name  treated  as  surplusage. 

2.  The  indorsement  of  a  guaranty  of  pay- 
ment by  the  payee  of  a  note  containing  a  stip- 
ulation that  a  chattel  therein  described  should 
remain  the  property  of  the  payee  until  the  note 
was  paid  does  not  of  Itself  vest  title  to  such 
chattel  in  the  indorsee,  so  as  to  enable  him  to 
replevy  the  same;  but  the  payee  of  the  note, 
after  default  in  payment,  may  maintain  such 
suit 

3.  Parol  evidence  is  inadmissible  to  contra- 
dict or  vary  the  terms  of  a  valid  written  in- 
strument, but  this  rule  applies  only  to  the  par- 
ties to  the  contract  or  their  privies,  and  not  to  a 
stranger  thereto. 

4.  Where  the  terms  of  a  contract  are  shown 
by  a  writing  admitted  in  evidence,  it  is  improp- 
er to  permit  a  witness  to  detail  the  terms  of 
such  contract.  If  it  is  shown,  however,  that 
the  oral  evidence  of  the  witness  as  to  the  terms 
is  correct  as  exhibited  by  the  writing,  and  there 
is  no  dispute  as  to  the  correctness  of  the  terms 
in  the  writing,  there  is  no  reversible  error  in 
admitting  such  oral  evidence. 

5.  If,  under  an  agreement  in  writing  to  sell 
personal  property,  the  title  is  reserved  to  the 


seller  until  the  purchase  money  is  paid,  the  pur- 
chaser does  not  acquire  title  until  the  perform- 
ance of  the  condition;  and  such  an  agreement 
is  valid  as  against  subsequent  bona  nde  pur- 
chasers for  valuable  consideration  without  no- 
tice. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Hamilton  coun- 
ty; John  F.  White,  Judge. 

Replevin  by  the  Chattanooga  Wood  Split 
Pulley  Company  for  the  use  of  the  First  Na- 
tional Bank  of  Chattanooga,  against  J.  N. 
Roof.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

B.  B.  Blackwell  and  D.  B.  Johnson,  for  ap- 
pellant 

MABRY,  O.  J.  The  appellee,  a  corporation 
under  the  laws  of  the  state  of  Tennessee,  in- 
stituted a  suit  of  replevin,  for  the  use  of  the 
First  National  Bank  of  Chattanooga,  against 
appellant,  to  recover  possession  of  personal 
property  described  as  "1  E.  &  B.  Holmes 
Flooring  Machine,"  which  it  is  alleged  he 
wrongfully  withheld  from  plaintiff.  The 
value  of  the  machine  Is  fixed  at  $850,  and  the 
affidavit  states  that  it  had  not  been  taken 
for  any  tax  assessment  or  fine  levied  by  vir- 
tue of  any  law  of  the  state,  nor  seized  under 
any  execution  or  attachment  against  the 
goods  and  chattels  of  plaintiff  liable  to  exe- 
cution. The  declaration  filed  is  in  the  usual 
form  in  such  actions,  and  the  plea  was  "Not 
guilty." 

To  maintain  the  action,  plaintiff  offered  in 
evidence  five  contract  notes  bearing  date  Au- 
gust 23,  1890,  and  due,  respectively,  3,  5,  7,  9, 
and  11  months  after  date.  All  the  notes  are 
alike,  except  as  to  dates  of  payment  The 
first  one  Is  as  follows: 

4«$170.  Jasper,  Fla.,  Aug.  23,  1890.  Three 
months  after  date  we  promise  to  pay  to  the 
order  of  the  Chattanooga  Wood  Split  Pulley 
Company  one  hundred  and-  seventy  dollars, 
payable  at  Merchants'  Bank  of  Valdosta,  Ga., 
with  Interest  at  8  per  cent,  from  date,  with- 
out relief  from  appraisement,  stay,  or  exemp- 
tion laws.  The  drawer  and  Indorser  several- 
ly waive  presentment  for  payment,  protest, 
and  notice  of  nonpayment  and  protest  of  this 
note;  and  It  is  agreed  by  the  makers,  in- 
dorsee, and  payees  hereof  that  this  note  is 
given  in  payment  for  one  S.  A.  Woods  &  Co. 
7  Atlanta  Flooring  Mch.,  which  was  sold  by 
the  payee  hereof  to  the  maker  hereof  upon 
the  express  condition  and  agreement  that  the 
title  to  the  said  machine  is  and  does  remain 
in  said  Pulley  Co.  until  this  note  is  paid;  and 
that  if  not  paid  at  maturity,  the  right  of  pos- 
session of  the  said  machine  shall  be  in  said 
Pulley  Co.,  and  In  case  of  default  in  payment 
of  any  part  of  the  amount  when  due,  then 
any  other  outstanding  notes  given  by  the 
Muskegon  Lumber  Company  to  said  Pulley 
Co.  may  at  once  be  considered  due,  and  said 
Pulley  Co.  shall  have  the  right  to  enter  the 
premises  of  said  Lumber  Co.,  and  take  posses- 
sion of  said  machine,  without  process  of  law. 
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Muskegon  Lumber  Co.,  by  R.  F.  Martindale, 

P.  A." 

On  each  of  the  contract  notes  the  following 
Indorsements  are  found,  viz.:  "For  value  re- 
ceived, I  guaranty  the  payment  of  the  within 
note,  and  hereby  waive  protest,  demand,  and 
notice  of  nonpayment  thereof.  Chatta.  Wood 
Split  Pulley  Co.  P.  W.  A.  Willingham, 
Pres."  "Pay  M.  B.  Lane,  Cas.,  or  order,  for 
collection  for  the  First  National  Bank  of 
Chattanooga,  Tenn.  J.  H.  Rathburn,  Cash- 
ier." 

Three  objections  were  made  to  the  intro- 
duction of  the  notes  in  evidence.  One  was 
that  the  contracts  were  signed  "Muskegon 
Lumber  Co.,  by  R.  F.  Martindale,  P.  A.,"  and 
that,  If  the  company  was  a  copartnership,  It 
should  appear  that  Martindale  was  a  member 
of  the  firm,  or  authorized  to  execute  the  pa- 
pers; and  that,  if  the  company  was  a  corpo- 
ration, It  should  appear  that  he  had  author- 
ity to  execute  the  papers,  and  that  his  sig- 
natures were  genuine.  Before  ruling  on  the 
objection,  the  business  manager  of  the  Chat- 
tanooga Wood  Split  Pulley  Company  testi- 
fied, without  objection,  that  he  sold  the  ma- 
chine in  question  to  Martindale.  who  was 
president  of  the  Muskegon  Lumber  Company; 
that  witness  did  not  know  whether  the  Mus- 
kegon Lumber  Company  was  a  copartnership 
or  a  corporation,  but  always  understood  It 
was  a  corporation,  and  that  Martindale  rep- 
resented himself  as  president  of  the  said  com- 
pany, and  was  always  recognized  as  such  by 
the  Wood  Split  Pulley  Company.  Witness 
further  testified  that  he  did  not  see  Martin- 
dale sign  the  contracts,  the  preparation  of 
which  was  left  with  the  bookkeeper;  'but  he 
was  perfectly  familiar  with  Martlndale'B 
handwriting,  and  that  the  signatures  to  the 
contracts  were  In  his  handwriting.  The  court 
overruled  the  objection.  The  contract  was 
made  with  Martindale,  who  represented  him- 
self as  president,  of  the  Muskegon  Lumber 
Company,  and  the  signatures  to  the  contracts 
were  shown  to  be  in  his  handwriting.  The 
proof  as  to  the  execution  of  the  notes  was  not 
objected  to,  and  we  think  it  was  sufficient  to 
admit  them  in  evidence. 

Another  objection  was  that  the  Wood  Split 
Pulley  Company  could  not  maintain  the  suit 
for  the  use  of  the  bank.  The  grounds  of  this 
objection  were  that  the  written  contracts 
were  made  with  the  Wood  Split  Pulley  Com- 
pany, reserving  title  In  it,  and  could  not  be 
used  as  evidence  to  recover  the  machine  for 
the  use  of  the  bank,  the  real  plaintiff  in  the 
suit,  and  that  the  title  to  the  property  could 
not  be  conveyed  to  the  bank  by  the  transfer 
to  it  of  the  contracts  of  sale  so  as  to  enable 
the  bank  to  sue.  Before  ruling  on  the  objec- 
tion, the  manager  of  the  Wood  Split  Pulley 
Company  testified,  without  'objection,  that 
the  company  borrowed  $1,000  from  the  bank, 
and  to  secure  the  payment  of  the  loan  de- 
posited with  the  bank  the  contracts;  that 
this  was  done  before  the  maturity  of  the  con- 
tracts; that  the  company  still  owed  the  bank 


the  money;  and,  the  Muskegon  Lumber  Com- 
pany having  failed  to  pay  or  deliver  the  ma- 
chine, the  suit  was  instituted  to  recover  same 
for  the  benefit  of  the  bank.  The  court  over- 
ruled the  objection.  Counsel  for  appellant 
contend  that  In  actions  of  replevin  the  plain- 
tiff must  be  entitled  to  the  Immediate  posses- 
sion of  the  property  sued  for,  and  that  such 
action  cannot  be  maintained  by  one  for  the 
use  of  another.  The  case  of  Meyer  v.  M  os- 
ier, 64  Miss.  610,  1  South.  837,  cited  by  coun- 
sel, holds  that  actions  of  replevin  cannot  be 
brought  in  the  name  of  one  person  for  the 
use  of  another,  as  such  actions  Involve  only 
legal  rights;  and,  if  equities  are  to  be  set- 
tled, another  form  of  action  must  be  resort- 
ed to.  But  it  was  further  held  In  this  case 
and  cases  cited  in  it  (Hundley  v.  Buckner. 
6  Smedes  &  M.  70;  Brown  v.  Thomas,  26 
Miss.  835)  that  the  name  of  the  usee  might 
be  treated  as  surplusage,  and  recovery  had 
by  the  person  Instituting  the  suit  for  the  use 
of  another,  provided  such  person  In  whose 
name  the  suit  is  Instituted  was  entitled  to  re- 
cover. In  the  case  of  Pearce  v.  Twichell,  41 
Miss.  344,  It  was  held  that  the  suit  might  be 
prosecuted  in  the  name  of  the  party  holding 
the  legal  title  in  his  own  name,  but  as  trus- 
tee for  another,  who  may  be  entitled  to  the 
avails  of  the  suit;  and  that  this  might  ap- 
pear in  the  pleadings,  and  the  cestui  que 
trust  be  not  a  party  to  the  suit 

In  an  action  of  replevin  the  right  of  pos- 
session is  essentially  Involved,  and  the  party 
entitled  thereto  must  be  the  real  plaintiff  in 
the  suit  A  party  not  holding  the  legal  title, 
and  in  no  way  entitled  to  possession,  cannot 
maintain  replevin  for  the  use  of  another. 
Such  a  proceeding  Is  unauthorized.  If,  how- 
ever, the  party  who  sues  for  the  use  of  an- 
other is  entitled  to  recover,  the  fact  that  the 
usee's  name  Is  inserted  In  the  pleadings 
should  not  alone  defeat  recovery.  The  usee 
may  be  considered  as  no  party  to  the  action, 
and  his  name  treated  as  surplusage.  The 
papers  offered  In  evidence  do  not  show  any 
title  or  right  of  possession  of  the  property  in 
question  in  the  bank,  but  they  do  show  that 
the  title  remained  in  the  Wood  Split  Pulley 
Company  until  the  property  was  paid  for. 
We  need  not  Inquire  whether  the  company 
could,  by  a  transfer,  or  guaranty  of  the  con- 
tracts, convey  the  title  to  the  machine  In 
question  to  the  bank.  It  is  only  necessary  to 
decide— which  we  do— that  the  Indorsements 
on  the  written  contracts  did  not  transfer  any 
right  of  property  in  the  machine  therein  de- 
scribed to  the  bank.  It  was  held  In  Machine 
Co.  v.  Arthurhultz,  63  Ind.  322,  that  the  mere 
Indorsement  of  a  promissory  note,  which  stip- 
ulated that  a  certain  chattel  therein  described 
should  remain  the  property  of  the  payee  un- 
til the  note  was  paid,  did  not  of  Itself  vest 
title  to  such  chattel  in  the  indorsee,  so  as  to 
enable  him  to  replevy  the  same.  So,  In  the 
case  before  us,  the  offered  evidence  did  not 
show  the  bank  to  be  the  holder  of  the  title 
to  the  machine,  or  that  It  was  In  any  waj 
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entitled  to  the  possession  thereof;  but  It  did 
tend  to  show  that  the  title  and  right  of  pos- 
session were  with  the  Wood  Split  Pulley 
Company,  and  for  this  purpose  it  was  proper 
to  be  admitted.  The  phase  of  the  case,  as 
being  for  the  use  of  the  bank,  may  be  treat- 
ed as  surplusage. 

The  remaining  objection  to  the  introduction 
of  the  contracts  in  evidence  is  that  there  was 
a  variance  in  the  description  of  the  property 
in  the  contracts  and  in  the  declaration.  The 
property  demanded  in  the  declaration  is  "1  E. 
Jk  B.  Holmes  Flooring  Machine,"  and  the 
contract  notes  describe  the  property  sold  as 
"one  S.  A.  Woods  &  Co.  7  Atlanta  Flooring 
Mch."  Before  ruling  on  the  objection,  the 
plaintiff's  business  manager  testified  that  the 
machine  sold  was  one  E.  &  B.  Holmes  No.  7 
flooring  machine,  and  it  was  this  kind  of 
machine  that  was  shipped  to  the  Muakegon 
Lumber  Company  and  accepted  by  Martin- 
dale;  that  witness*  company  kept  both  the 
Woods  and  Holmes  machines,  and  It  was  a 
mistake  of  the  bookkeeper  in  describing  the 
machine  in  the  notes  as  "one  S.  A.  Woods  & 
Co.  7  Atlanta  Flooring  Men."  This  testimony 
was  also  objected  to,  on  the  ground  that  it 
contradicted  or  varied  the  terms  of  the  writ- 
ten contracts.  The  court  overruled  the  ob- 
jections, and  admitted  the  papers  In  evidence. 
It  was  not  shown  that  the  defendant  was  in 
any  way  connected  with  the  contracts  be- 
tween the  Wood  Split  Pulley  Company  and 
the  Muskegon  Lumber  Company,  and  It  is. 
not  questioned  that  the  machine  actually  sold 
by  the  former  company  to  and  accepted  by 
the  latter  was  the  one  In  question.  The  ex- 
tent of  the  variation  of  the  contracts  by  parol 
evidence  here  Is  in  showing  that  the  machine 
actually  sold  was  not  a  Woods  machine,  but 
a  Holmes  machine.  Had  the  defendant  the 
right  to  insist  on  excluding  the  parol  evi- 
dence? The  general  rule  Is  familiar  that 
parol  evidence  is  Inadmissible  to  contradict 
or  vary  the  terms  of  a  valid  written  instru- 
ment, but  this  rule  applies  only  to  the  parties 
to  the  contract  or  their  privies. 

In  Reynolds  v.  Magness,  2  I  red.  26,  It  was 
held  that  the  rule  applies  only  to  contro- 
versies between  the  parties  themselves  and 
those  claiming  under  them,  and  between  one 
of  the  parties  and  a  stranger  the  rule  does 
not  apply.  Edgerly  v.  Emerson,  28  N.  H. 
555;  Smith  v.  Moynlhan,  44  Cal.  63;  Cun- 
ningham v.  Milner,  56  Ala.  522.  Mr.  Green- 
leaf  states  that  the  rule  is  "applied  only  in 
suits  between  the  parties  to  the  instrument, 
aa  they  alone  are  to  blame  If  the  writing  con- 
tains what  was  not  intended,  or  omits  that 
which  it  should  have  contained."  1  GreenL 
Bt.  §  270.  The  defendant  had  not  shown 
that  he  was  in  any  way  connected  with  the 
contracts  in  question,  or  was  in  privity  with 
the  parties  thereunder;  and  we  do  not  see 
that  the  court  erred  In  admitting  parol  evi- 
dence to  show  the  mistake  as  to  the  descrip- 
tion of  the  machine,  and  the  contracts  to 
which  objection  was  made. 


After  the  contracts  were  admitted  in  evi- 
dence, the  business  manager  of  the  plaintiff 
company  further  testified  that  he  made  the 
contract  with  Martindale  for  the  sale  of  the 
machine  a  short  time  before  it  was  shipped, 
and  the  notes  were  made  out  by  the  book- 
keeper, and  executed  at  the  time  the  machine 
was  shipped.  The  witness  also  stated  that 
the  terms  and  conditions  upon  which  he  sold 
the  machine  were  that  the  title  of  the  same 
should  remain  In  the  Wood  Split  Pulley  Com- 
pany until  the  machine  was  fully  paid  for. 
The  defendant  objected  to  the  testimony  on 
the  ground  that  plaintiff,  having  introduced 
the  written  contracts,  must  rely  upon  them 
as  the  best  evidence  of  the  terms  and  condi- 
tions of  the  sale.  The  court  overruled  the 
objection.  The  contracts  set  out  the  terms 
and  conditions  of  the  sale,  and  plaintiff  did 
not  claim  that  there  was  any  mistake  as  to 
them  in  drawing  the  contracts.  The  written 
contracts,  then,  correctly  embodied  the  terms 
and  conditions  of  the  sale  according  to  plain- 
tiff's showing,  and  the  admission  of  parol  evi- 
dence as  to  them  was  strictly  an  infraction  of 
the  rule.  We  do  not  see,  however,  that  the 
evidence  objected  to  can  have  any  prejudi- 
cial effect  upon  the  defendant  The  written 
contracts  showed  that  the  title  to  the  ma- 
chine was  to  remain  In  the  plaintiff  until  it 
was  fully  paid  for,  and  aside  from  the  con- 
tract notes  and  the  testimony  objected  to 
there  was  none  other  on  the  subject  The 
Jury  could  not  have  correctly  arrived  at  any 
other  conclusion  than  the  one  reached  as  to 
the  terms  and  conditions  of  the  sale,  had  the 
objectionable  evidence  been  excluded,  and  on 
such  a  state  of  proof  it  cannot  be  said  that 
the  improper  evidence  was  reversible  error. 

The  defendant  offered  to  prove  that  he  was 
an  Innocent  purchaser  of  the  machine  from 
T.  A.  Jennings  for  $300,  and  that  at  the  time 
of  the  purchase  he  had  no  knowledge  of  the 
contracts  as  to  the  sale  of  the  property  to 
the  Muskegon  Lumber  Company.  On  plain- 
tiff's objection  the  court  refused  to  admit  the 
evidence,  and  this  ruling  Is  all  that  remains 
for  our  consideration.  Whether  a  vendor  of 
a  chattel  in  a  conditional  sale  can  retain 
the  title,  and  upon  the  failure  of  the  con- 
dition recover  the  property  against  an  in- 
nocent bona  fide  purchaser,  has  been  a  vexed 
question  In  the  courts.  The  following  au- 
thorities reveal  to  some  extent  the  judicial 
discussion  of  the  question:  Stadtfeld  v. 
Huntsman,  92  Pa.  St  53,  37  Am.  Rep.  661, 
and  notes;  Fairbanks,  Morse  &  Co.  v.  Eureka 
Co.,  67  Ala.  109;  Sumner  v.  Woods,  Id.  139; 
1  Benj.  Sales,  3  425  et  seq.  This  court  has 
decided  in  Manufacturing  Co.  v.  Walker,  22 
Fla.  412,  1  South.  59,  that  an  agreement  in 
writing  to  sell  personal  property,  the  title  to 
which  is  reserved  by  the  seller  until  the  pur- 
chase money  Is  paid  by  the  buyer,  is  a  con- 
ditional sale,  and  does  not  vest  title  in  the 
buyer  until  the  performance  of  the  condition, 
and  that  such  an  agreement  is  valid  as 
against  subsequent  creditors  and  bona  fide 
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purchasers  for  valuable  consideration  without 
notice.  It  is  true,  as  contended  by  counsel, 
that  on  the  facts  of  the  case  the  court  was 
not  compelled  to  go  to  the  extent  that  it  did 
in  disposing  of  the  case  before  it;  still  it 
must  be  admitted  that  the  question  as  to  the 
rights  of  bona  fide  purchasers  without  notice 
under  such  sales  was  decided,  and  the  weight 
of  authority  is  on  the  side  of  the  decision. 
It  has  generally  been  understood  that  the 
question  was  settled  by  this  court  in  the  de- 
cision referred  to,  and  we  accept  It  as  au- 
thority. Under  this  view,  the  ruling  of  the 
court  excluding  the  evidence  was  not  error. 

The  judgment  appealed  from  will  be  af- 
firmed, and  it  is  so  ordered. 


BANK  OF  COMMERCE  t.  EUREKA 
BRICK  &  LUMBER  CO. 
(Supreme  Court  of  Alabama.    Nov.  13,  1895.) 
Fraudulent  Cos vkt anc  e — Evidence — Inbtbuo- 

TIONS. 

1.  On  an  issue  as  to  whether  a  building  con- 
tract was  assigned  in  fraud  of  plaintiff,  a  cred- 
itor of  the  assignors,  it  appeared  that  it  was 
assigned  to  a  bank  to  secure  the  assignors'  note 
of  $3,300  snd  a  debt  of  $4,000,  and  that,  when 
completed,  there  would  be  due  on  the  contract 
$7,100.  The  assignors'  other  assets  were  a 
building  plant  worth  $3,200  and  notes  worth 
$200,  and  their  debts  largely  exceeded  the  as- 
sets. The  assignment  was  arranged  by  the 
father  of  one  of  the  assignors,  who  was  an  offi- 
cer of  the  bank  and  an  lndorser  on  the  note  to 
it,  and  on  the  day  after  the  assignment  was 
made  the  building  plant  was  transferred  to  him 
to  secure  him  as  indorser  on  a  debt  the  ex- 
istence of  which  was  disputed  by  plaintiff. 
The  assignors  were  to  complete  the  building 
in  the  father's  name,  and  there  was  testimony, 
which  was  denied  by  the  father,  that  when  the 
bank  was  paid  the  assignors  were  to  have  any 
balance  due  on  the  contract  Held,  that  a 
judgment  for  plaintiff  would  not  be  disturbed. 

2.  It  was  proper  to  refuse  to  charge  that  if 
the  assignors  were  indebted  to  the  bank,  and  if 
the  bank  took  the  contract  to  do  the  work  in 
good  faith,  they  must  find  for  claimant,  as  it 
excludes  the  intent  of  the  father,  and  because 
the  bank  was  not,  by  the  terms  of  the  transfer, 
to  complete  the  work. 

3.  It  was  also  proper  to  refuse  to  charge 
that  whatever  work  was  done  by  one  of  the  as- 
signors on  the  building  after  the  assignment 
could  have  no  effect  on  the  case. 

4.  It  was  also  proper  to  refuse  to  charge 
that  the  accounts  between  the  father  and  the 
assignors  had  nothing  to  do  with  the  case. 

8.  A  judgment  will  not  be  reversed  merely 
because  instructions  are  faulty,  in  being  ab- 
stract, it  not  appearing  that  the  jury  was  mis- 
led. 

Appeal  from  circuit  court,  Colbert  county; 
EL  C.  Speake,  Judge. 

Action  by  the  Eureka  Brick  &  Lumber 
Company  against  W.  H.  Gillam  and  another. 
The  Sheffield  Machine  Works  was  garnish- 
ed, and  it  answered  that  the  money  due  from 
it  was  claimed  by  the  Bank  of  Commerce  un- 
der an  assignment  from  defendants.  The 
bank  interposed  a  claim,  on  the  trial  of  which 
judgment  was  rendered  for  plaintiff,  and  the 
bank  appeals.  Affirmed. 

Upon  the  examination  of  W.  H.  Gillam,  as 
A  witness,  and  after  his  testifying  as  to  trans- 


actions had  with  A.  H.  Keller,  who,  he  testi- 
fied, was  the  vice  president  of  the  Bank  of 
Commerce,  the  plaintiff  objected  to  any  in- 
quiry as  to  the  transactions  with  and  sale  to 
A.  H.  Keller  by  the  Tuscumbla  Contracting 
Company,  and  moved  to  exclude  all  the  testi- 
mony in  reference  thereto,  upon  the  grounds 
that  such  testimony  was  illegal  and  Incompe- 
tent In  this  suit,  and  was  irrelevant  to  any 
Issue  involved  in  the  cause.  These  several 
objections  and  motions  were  overruled,  and 
the  claimants  separately  excepted  to  such  rul- 
ing. Upon  the  introduction  of  all  the  evi- 
dence, the  court,  at  the  request  of  the  plain- 
tiff, gave  to  the  Jury  the  following  written 
charges:  (1)  "If  the  Jury  believe,  from  the 
evidence,  that  the  notes  for  $2,800  and  one  for 
$500  were  given  to  secure  overdrafts  of  the 
Tuscumbla  Contracting  Company,  and  these 
notes  represented  the  same  debt  sworn  to  be 
due  on  the  pass  book,  then  the  bank  cannot 
claim  both  amounts."  (2)  "If  the  jury  be- 
lieve, from  the  evidence,  that  there  was  no 
claim  or  debt  due  to  the  bank  from  the  Tus- 
cumbla Contracting  Company  at  the  time  of 
the  transfer  of  claim  against  the  Sheffield 
Machine  Works,  and  no  consideration  for  the 
transfer,  then  the  tram  'er  would  be  void  as 
against  creditors  of  the  Tuscumbla  Contract- 
ing Company;  and,  further,  If  the  bank  took 
the  transfer  in  order  to  hinder  and  delay  the 
creditors  of  the  Tuscumbla  Contracting  Com- 
pany, then  such  transfer  Is  void,  and  they 
must  find  for  the  plaintiff."  (3)  "If  the  Jury 
believe,  from  all  the  evidence,  that  the  bank, 
through  its  authorized  agent,  received  settle- 
ment and  payment  In  full  of  all  legal  and 
equitable  claims  It  had  against  the  Tuscum- 
bla Contracting  Company  before  the  trans- 
fer of  the  contract,  and  that  the  transfer  of 
the  contract  was  made  and  accepted  by  the 
bank  for  the  purpose  of  delaying  and  hinder- 
ing the  creditors  of  the  Tuscumbla  Contract- 
ing Company,  then  such  transfer  would  be 
void."  (4)  "If  Capt  Keller  had  authority  to 
act  for  the  bank,  and  did  so  act  for  the  bank, 
then  the  bank  is  bound  by  his  action."  The 
claimant  separately  excepted  to  the  giving  of 
each  of  these  charges,  and  also  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of 
the  following  charges  requested  by  It:  (1)  "If 
the  jury  believe  all  the  evidence  In  the  case, 
their  verdict  should  be  for  the  claimant,  the 
Bank  of  Commerce."  (2)  "The  court  charges 
the  jury  that  the  transfer  of  the  contract  on 
January  22,  1801,  before  the  buildings  men- 
tioned In  the  contract  were  completed,  was 
not  fraudulent  as  to  the  plaintiff  In  this  case, 
the  Eureka  Brick  &  Lumber  Company,  under 
this  proceeding,  and  your  verdict  should  be 
for  the  claimant,  the  Bank  of  Commerce."  (3) 
"If  the  jury  believe,  from  the  evidence,  that 
on  January  22,  1891,  the  buildings  provided 
in  the  contract  to  be  built  by  the  Tuscumbla 
Contracting  Company  had  not  been  complet- 
ed, then  the  plaintiff  cannot  recover  In  this 
proceeding,  and  you  should  return  a  verdict 
for  the  claimant,  the  Bank  of  Commerce." 
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(4)  "The  court  charges  the  jury  that  the  trans- 
fer of  the  contract  on  January  22,  1891,  was 
not  fraudulent  as  to  the  plaintiff,  the  Eureka 
Brick  &  Lumber  Company,  and  your  verdict 
should  be  for  the  claimant,  the  Bank  of  Com- 
merce." (5)  "The  court  charges  the  Jury  that 
when  the  contract  mentioned  in  this  case  was 
transferred  by  the  Tuscumbla  Contracting 
Company,  on  January  22,  1801,  to  the  Bank 
of  Commerce,  it  could  not  be  reached  by  gar- 
nishment or  other  proceedings  at  law,  and 
the  plaintiff  in  this  case,  the  Eureka  Brick  & 
Lumber  Company,  could  not  complain  in  this 
suit  of  the  transfer  of  the  contract  by  the 
contracting  company.  Such  a  transfer,  at 
that  time,  when  the  buildings  provided  for  by 
the  contract  were  not  completed,  was  not 
fraudulent  at  law,  and  your  verdict  should  be 
for  the  claimant,  the  Bank  of  Commerce." 
(9)  "The  court  charges  the  jury  that  there  is 
no  evidence  in  this  case  contradicting  the  tes- 
timony that  the  Tuscumbla  Contracting  Com- 
pany was  Indebted  on  January  22,  1891,  to 
the  claimant,  Bank  of  Commerce,  in  the  sum 
of  $3300  by  note,  and  in  the  sum  of  $2,195.- 
72  by  overdrafts,  and  that  the  jury  should  be 
governed  In  forming  their  verdict  by  the  evi- 
dence alone."  (12)  "If  the  jury  find  that  the 
Tuscumbla  Contracting  Company  was  indebt- 
ed to  the  Bank  of  Commerce,  and  that  the 
said  Bank  of  Commerce  took  the  contract  to 
do  the  work  on  the  shops  of  the  Sheffield  Ma- 
chine Works  in  good  faith,  and  expended 
money  to  complete  said  work,  then  they  must 
find  for  the  claimant"  (14)  "The  court 
charges  the  jury  that  whatever  work  Gillam 
may  have  done  after  the  transfer  to  the  Bank 
of  Commerce,  dated  January  22,  1891,  of  the 
contract  for  the  buildings  for  the  Sheffield 
Machine  Works,  can  have  no  effect  upon  this 
case."  (15)  "That  the  accounts  between  the 
Tusaunbia  Contracting  Company  and  A.  H. 
Keller  have  nothing  to  do  with  this  case." 
Upon  the  return  of  a  verdict  for  the  plaintiff 
by  the  jury,  the  claimant  moved  the  court  for 
a  new  trial  upon  the  following  grounds:  "(1) 
That  the  verdict  was  contrary  to  the  law  and 
the  evidence;  and  (2)  that  the  court  erred  in 
Its  rulings  upon  the  evidence,  and  upon  the 
charges  given  and  refused.  This  motion  was 
overruled,  and  the  claimant  duly  excepted. 
There  was  judgment  for  the  plaintiff.  The 
claimant  prosecutes  the  present  appeal,  and 
assigns  as  error  the  rulings  of  the  trial  court 
upon  the  evidence,  the  giving  of  the  several 
charges  asked  for  the  plaintiff,  the  refusal  to 
give  the  several  charges  requested  by  the 
claimant,  and  the  overruling  of  the  motion 
for  a  new  trial 

Roulhac  A  Nathan,  for  appellant  Kirk  & 
Almon,  for  appellee. 

McCLELLAN,  J.  The  Eureka  Brick  &  Lum- 
ber Company  sued  W.  H.  Gillam  and  James 
Keller,  partners  doing  business  under  the 
firm  name  of  Tuscumbla  Contracting  Com- 
pany, and  summoned  the  Sheffield  Machine 
Works  Id  garnishment    The  suit  was  insti- 


tuted and  the  garnishment  was  issued  and 
served  on  January  28,  1891.  The  garnishee 
answered,  in  substance,  that  it  was  under  a 
contract  made  with  the  defendants  whereby 
it  had  undertaken  to  pay  them  for  the  erec- 
tion of  certain  buildings,  and  that  it  was 
Indebted  to  the  defendants  or  their  assignee 
in  that  behalf,  but  that  said  contract  was 
transferred  and  assigned  to  the  Bank  of 
Commerce  on  the  day  before  service  of  said 
writ  i.  e.  January  22,  1891,  and  that  said 
bank  claimed  the  money  which  it  (the  ma- 
chine works)  otherwise  owed  the  defendants, 
etc  The  bank  thereupon  interposed  Its 
claim  to  this  fund.  It  was  contested  by  the 
plaintiff,  chiefly,  if  not  solely,  on  the  ground 
that  said  transfer  was  fraudulent  and  there- 
fore void  as  to  the  plaintiff,  as  a  creditor  of 
the  defendants.  An  issue  was  made  up  be- 
tween plaintiff  and  the  claimant  presented 
to  a  jury  under  instructions  by  the  court 
found  in  favor  of  the  plaintiff,  and  judgment 
upon  the  verdict  was  entered  up,  condemn- 
ing the  funds  in  the  hands  of  the  garnishee 
to  the  satisfaction  of  the  judgment  which 
plaintiff  in  the  meantime  had  recovered 
against  the  defendants.  A  motion  by  claim- 
ant for  a  new  trial  was  overruled,  and  from 
the  judgment  ln.the  claim  suit  and  the  order 
denying  said  motion  the  Bank  of  Commerce 
prosecutes  this  appeal. 

The  said  contract  and  the  right  of  defend- 
ants to  the  money  due  or  to  become  due  un- 
der it  was  transferred  as  security  for  a  debt 
which,  it  is  alleged,  they  owed  the  bank,  and 
not  in  payment  of  such  debt;  and  in  the 
writing  of  transfer  there  was  a  stipulation. 
In  effect  that  the  defendants  should  com- 
plete the  erection  of  the  buildings  according 
to  the  terms  of  the  contract,  as  modified,  In 
some  particulars,  before  this  transaction. 
At  the  time  of  this  transfer  the  defendants 
were  largely  Indebted  to  others  than  the 
bank,  and,  among  the  rest  it  Is  alleged,  to 
A.  H.  Keller.  Their  assets  consisted  of  the 
money  due  and  to  become  due  under  this 
contract,  amounting  to  about  $7,100;  build- 
ing material  and  plant  of  the  value  of  about 
$3,200;  and  bills  receivable,  of  the  nominal 
value  of  about  $2,600,  but  of  rery  little  real 
value,— probably  not  over  $100  or  $200. 
Then*  debts  largely  exceeded  these  assets, 
and  they  were  insolvent  though  one  of  them 
testified  as  follows:  "I  thought  [at  the  time 
of  the  transfer,  January  22,  1891]  that  if  we 
had  time  to  get  our  matters  in  shape  and 
straight  and  could  complete  our  contract 
with  the  machine  works  company,  which 
was  then  uncompleted,  we  could  pay  our 
debts  and  have  something  over."  They 
were  then  being  pressed  by  their  creditors. 
Some  suits  against  them  had  already  been 
instituted,  and  this  one  was  begun  the  next 
day.  The  bank  held  their  notes  for  $3,300, 
and  upon  these  A.  H.  Keller  was  bound  as 
indorser.  Keller  also  held,  individually, 
their  note  for  about  $1,200,  and  upon  a  set- 
tlement of  accounts  then  had  it  appeared 
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that  they  owed  him  the  farther  sum  of  about 
1950.  They  also,  It  Is  claimed,  owed  the 
bank  on  open  account  at  that  time  $4,195.72, 
upon  which  $2,000  has  since  been  paid.  A. 
H.  Keller  is  the  father  of  James  Keller,  one 
of  the  defendants,  and  he  was  also  a  stock- 
holder in  and  vice  president  of  the  Bank  of 
Commerce,  claimant.  On  or  before  Janu- 
ary 22,  1891,  they  talked  with  him  about 
their  matters,  and  about  his  being  secured  or 
paid  what  they  owed  him,  and  also  about  the 
bank  being  secured  by  a  transfer  of  this  con- 
tract for  the  debt  they  owed  it.  As  a  result 
of  this  conference,  the  defendants  on  that 
day— January  22d— executed  the  transfer  of 
the  contract  to  the  bank,  and  on  the  follow- 
ing day  they  executed  to  Keller,  individual- 
ly, a  bill  of  sale  to  all  their  remaining  prop- 
erty, on  a  recited  consideration  of  $5,785.90, 
but  really  in  consideration  of  Keller's  liabili- 
ty as  indorser  for  them  to  the  bank  for  $3,- 
300,  and  the  amount  they  owed  him  accord- 
ing to  the  settlement  then  made,  viz.  $2,485.- 
90,  or  thereabouts.  There  is  no  question  but 
that  both  these  transactions  resulted  from 
discussion  and  negotiation  commenced  be- 
tween the  defendants  and  Keller,  and  prose- 
cuted together  to  consummation.  There 
were  both  direct  and  circumstantial  phases 
of  the  evidence  to  show  that  Keller  had  au- 
thority to  act  for  the  bank,  and  did  represent 
and  act  for  it  in  and  about  and  throughout 
the  transaction  resulting  in  the  transfer  of 
the  contract  to  it  Before  either  transaction 
was  completed  Keller  consulted  his  own  law- 
yer about  the  sale  to  himself,  and  the  bank's 
counsel  about  the  transfer  of  the  contract  to 
It  He  received  affirmative  advice  in  each 
Instance,  and  thereupon  both  the  sale  and 
Che  transfer  were  agreed  upon  at  the  same 
time.  The  testimony  already  quoted  from 
one  of  the  defendants,  Gillam,  goes  to  show 
that  it  was  their  hope,  desire,  and  purpose, 
by  thus  transferring  all  their  property,  to 
gain  time  to  get  their  "matters  in  shape  and 
straight,  and  to  complete  their  contract" 
The  time  and  opportunity  they  hoped  to  gain 
was  to  be  gained  at  the  expense  of  other 
creditors,  of  course.  Gillam  further  testified 
that,  "when  the  sale  to  Keller  was  being  ar- 
ranged, I  told  him  I  wanted  to  pay  all  of  our 
creditors,  and  that  I  thought,  if  we  could  get 
time  to  complete  the  contract  with  the  M.  & 
C.  R.  R  Oo.  [that  transferred  to  the  bank],  we 
could  pay  them  all,  and  that  I  was  willing  to 
make  the  arrangement  if  we  could  protect 
our  creditors.  He  said  if  the  sale  was  made 
to  him,  he  would  'have  'em  off,  and  do  It 
quick.'  I  then  consented  to  make  the  sale," 
etc.  By  the  terms  of  the  transfer  to  the 
bank  the  defendants  were  to  complete  the 
contract.  Apparently,  they  disabled  them- 
selves to  do  this  by  the  sale  of  their  building 
plant  and  material  to  Keller;  but  it  is  shown 
that  this  transaction  involved  an  agreement 
between  them  and  Keller  by  which  they 
were  to  continue  to  use  this  plant  and  mate- 
rial to  the  completion  of  the  buildings,  the 


work  being  done  by  them  in  the  name  of 
Keller,  and  also,  the  evidence  tends  to  show, 
a  further  agreement  that  whatever  (If  any) 
balance  should  be  due  on  the  contract  after 
paying  the  debt  of  the  bank  should  be  paid 
to  the  defendants.  The  defendants  contin- 
ued for  a  time  to  work  upon  the  buildings  in 
Keller's  name,  and  with  the  material  they 
had  conveyed  to  him,  but  did  not  complete 
it  Keller  continued  the  work,  using  the 
plant  and  material  transferred  to  him  by  the 
defendants,  and  this  sufficed,  except  to  the 
extent  of  about  $450,  which  was  advanced  to 
Keller  by  the  bank.  There  was  evidence  in 
the  testimony  of  Gillam  tending  to  show  that 
a  mutual  mistake  had  been  made  by  the  de- 
fendants and  Keller  in  stating  and  settling 
the  account  between  them,  at  the  time  of  the 
sale  to  him  and  the  transfer  to  the  bank, 
in  this:  that  Keller  was  not  charged  with 
what  he  owed  the  defendants  for  building 
certain  houses  and  cisterns  for  him,  and  for 
the  material  used  therein,  and  that  these 
items  more  than  balanced  the  account  be- 
tween them,  leaving  no  debt  from  them  to 
Keller  other  than  in  respect  of  his  indorse- 
ment of  their  note  for  $3,300  to  the  bank. 
On  the  other  hand,  A.  H.  Keller  denied  the 
remark,  attributed  to  him  by  Gillam,  to  the 
effect  that  if  the  defendants  would  transfer 
their  property  to  him  he  would  have  off  their 
creditors  quick,  so  as  to  give  them  time  and 
opportunity  to  use  that  property  In  the  com- 
pletion of  their  work  under  the  contract  in 
his  name.  There  was  also  evidence  tending 
to  show  that  Keller  was  not  authorized  to 
act,  and  did  not  act  for  the  bank  In  the  mat- 
ter of  effecting  the  transfer  of  the  contract 
to  It  but  that  to  the  contrary,  the  bank  was 
represented  in  that  regard  by  its  cashier. 
The  evidence  for  claimant  also  tended  to 
show  that  no  mistake  was  made  in  the  set- 
tlement between  Keller  and  the  defendants, 
and  that  they  owed  him  the  amount  agreed 
upon  on  that  settlement  And  Keller  denied 
that  he  had  agreed  to  refund  to  the  defend- 
ants whatever  should  remain  from  the  pro- 
ceeds of  the  contract  and  property  after  the 
satisfaction  of  the  debts  of  the  bank  and 
himself,  but  said  that,  as  one  of  the  defend- 
ants was  his  son,  he  "expected  to  turn  what 
balance  should  remain  over  to  them  after 
completion  of  contract  and  payment  of  debts, 
as  all  he  wanted  was  to  lose  nothing." 

These  divergent  tendencies  of  the  evidence 
presented  issues  of  fact,  which,  so  far  as 
they  were  material,  were  for  the  determina- 
tion of  the  jury.  They  had  the  right  to  be- 
lieve as  true  the  facts  which  the  phases  of 
evidence  most  favorable  to  the  plaintiff  went 
to  establish,  and  they  might  therefore  have 
concluded— there  was  evidence  upon  which 
they  might  have  based  their  conclusion— that 
the  transfer  of  the  contract  to  the  bank  and 
the  sale  of  the  property  to  Keller  were  but 
parts  of  one  and  the  same  transaction,  con- 
ducted and  consummated  on  one  side  by  Kel- 
ler, for  himself  and  the  bank;  that,  to  the 
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knowledge  of  Keller  and  of  the  bank,  the  de- 
fendants were  In  an  insolvent  and  falling 
condition;  that  it  was  the  purpose  of  the 
defendants  to  shield  their  tangible  property 
from  process  at  the  suit  of  other  creditors, 
by  vesting  it  in  Keller,  so  that  they  could  go 
on,  in  his  name,  in  the  use  and  consumption 
of  property,  with  respect  to  which  other 
creditors  were  thus  hindered  and  delayed 
and  defeated,  to  the  completion  of  the  con- 
tract, for  the  benefit  of  the  bank  primarily, 
and  of  A.  EL  Keller  indirectly,  through  a  sat- 
isfaction of  his  liability  as  lndorser  on  the 
note  held  by  the  bank;  and,  finally,  that  A. 
XL  Keller,  and  through  him  the  bank,  knew 
of  this  purpose  and  participated  in  the  at- 
tempt to  effectuate  it,  which  it  is  the  object 
of  this  suit  to  defeat,  so  far  as  the  debt  of 
plaintiff  is  concerned.  If  the  Jury  found  these 
to  be  the  real  facts,  as  it  was  open  to  them 
to  do,  It  was  their  right  and  duty  to  return 
a  verdict  for  the  plaintiff.  And  it  follows,  of 
course,  that  charges  numbered  1,  2,  and  4, 
which  were  requested  by  the  claimant,  and 
each  of  which  was,  in  substance,  an  affirma- 
tive instruction  to  find  the  issue  for  the  claim- 
ant, were  properly  refused. 

Charge  12,  refused  to  the  claimant,  is  mis- 
leading, If  not  otherwise  faulty.  It  tended  to 
obscure  A.  H.  Keller's  representation  of  the 
bank  in  the  transaction,  and  the  tatter's  re- 
sponsibility for  his  acts  and  intentions  in  its 
behalf.  The  Jury  might  have  believed  that 
the  bank  llself,  In  a  sense,  took  the  contract 
without  covinous  intent,  yet  If  they  also  be- 
lieved Keller  acted  for  and  by  authority  of 
the  bank,  knew  of  such  intent  on  the  part  of 
the  transferrors,  and  participated  in  it  by 
accepting  or  stipulating  for  the  transfer  as 
part  and  parcel  of  the  sale  of  the  other  prop- 
erty to  himself,  that  he  might  keep  other 
creditors  off  of  it,  and  use  it  In  completing 
the  contract  for  the  benefit  of  the  bank,  they 
should  have  found  for  plaintiff.  This  charge 
had  a  tendency  to  deny  them  this  right  in 
the  contingency  referred  to.  The  charge  Is 
also  abstract  In  respect  of  its  hypothesis 
that  the  bank  was  to  complete  the  work.  By 
the  terms  of  the  transfer,  the  defendants  un- 
dertook the  full  performance  of  the  contract. 

The  several  charges  requested  by  the  claim- 
ant, to  the  effect,  or  proceeding  upon  the 
idea,  that  because  the  work  stipulated  for  in 
the  building  contract  had  not  been  complet- 
ed at  the  time  of  the  transfer  thereof,  the 
proceeds  could  not  be  reached  by  garnish- 
ment, do  not  appear  to  be  insisted  upon  in 
the  argument  of  appellant's  counsel.  More- 
over, In  view  of  the  evidence  that  though  the 
work  had  not  been  completed,  the  defendants 
were  at  that  tune  entitled,  by  the  terms  of 
the  contract,  to  certain  partial  payments,  It 
is  clear  that  the  sum  of  such  payments  could 
be  reached  by  garnishment.  It  was  money 
then  due.  for  which  the  defendants  could 
have  maintained  debt  or  assumpsit  On  these 
considerations  we  feel  that  charges  2,  3,  and 


5  were  well  refused;  charge  2  being  bad, 
also,  on  another  ground,  as  we  have  seen. 

Gillam  testified  that,  a  short  time  before 
the  transfer,  Abbott,  the  cashier  of  the  bank, 
told  him  that  they  (the  Tuscumbla  Contract- 
ing Company)  owed  the  bank  about  $3,500. 
There  is  no  evidence  that  this  debt  was  in- 
creased, in  the  short  Interval  between  the 
time  of  this  alleged  conversation  and  the 
transfer,  to  over  $7,000.  This  was,  therefore, 
some  evidence  that  the  defendants  did  not 
owe  the  bank  this  larger  sum  at  the  time  of 
the  transfer.  Charge  0  was,  therefore,  well 
refused. 

The  fact  that  Gillam  continued  In  the  per- 
formance of  the  contract  after  its  transfer, 
the  work  being  done  under  cover  of  Keller's 
name,  had  some  tendency  to  support  the  gen- 
eral theory,  which  finds  lodgment  in  the  evi- 
dence, that  all  that  took  place  between  de- 
fendants and  A.  EL  Keller,  individually,  and 
as  representing  the  bank,  was  characterized 
by  a  purpose  on  both  sides  to  keep  the  plant 
and  building  material  out  of  the  clutches  of 
other  creditors,  who  were  then  pressing  for 
payment,  until  this  property  could  be  applied 
to  the  completion  of  the  work  for  the  bene- 
fit of  the  bank  to  the  extent  of  Its  debt,  and, 
as  to  the  rest,  for  the  benefit  of  the  defend- 
ants. The  trial  court  very  properly,  there- 
fore, refused  to  Instruct  the  Jury  (charge  14) 
that  this  fact  "could  have  no  effect  upon  the 
case." 

If  the  Jury  found,  as  they  were  authorized 
by  the  other  evidence  in  the  case  to  do,  that 
the  transfer  of  the  contract  to  the  bank  and 
the  sale  of  the  building  plant  and  material 
to  A.  H.  Keller  were  one  and  the  same  trans- 
action, that  Keller  acted  for  and  by  authority 
of  the  bank  in  the  premises,  and  that  the  sale 
and  the  transfer  were  Interdependent,  In  that 
the  property  sold  was  to  be  devoted  to  the 
completion  of  the  contract  In  A.  H.  Keller's 
name,  they  were  entitled  to  look  at  all  the 
facts  and  circumstances  of  alleged  Indebted- 
ness of  the  defendants  to  A.  H.  Keller,  wheth- 
er they  were  primarily  indebted  to  him  at  all, 
and  to  what  extent,  If  at  all,  in  ascertaining 
and  declaring  the  Intent— whether  covinous  and 
fraudulent,  or  not— with  which  the  sale  and 
transfer  were  made  to  Keller  and  the  bank, 
respectively;  and  hence  It  Is  that  all  of  the 
evidence  to  which  objection  was  made  on 
the  trial  was  properly  allowed  to  go  to  the 
jury,  and  hence,  also,  It  Is  that  the  court  did 
not  err  in  refusing  to  give  charge  15,  re- 
quested by  the  claimant,  to  the  effect  that  the 
accounts  between  the  defendants  and  A.  H. 
Keller  "have  nothing  to  do  with  the  case." 

It  is  not  argued,  and  cannot  be  maintained, 
that  any  of  the  charges  given  at  the  instance 
of  plaintiff  are  faulty,  otherwise  than  for  be- 
ing abstract.  It  may  be  that  some  of  them 
are  open  to  this  objection,  but,  unless  we  can 
see  that  the  jury  was  probably  misled  by 
them,  that  is  not  ground  for  reversal.  Rail- 
I  road  Co.  v.  Orr,  94  Ala.  602,  10  South.  167; 
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Railroad  Co.  v.  Frazler,  03  Ala.  45,  9  South. 
303.  Guided  by  the  principles  laid  down  In 
the  case  of  Cobb  v.  Malone,  02  Ala.  630,  0 
South.  738,  we  are  unable  to  affirm  that  the 
trial  court  erred  in  overruling  claimant's  mo- 
tion for  a  new  trial.  The  Judgment  of  the 
circuit  court  must  be  affirmed. 


HILLENS  et  al.  t.  BRINSFIELD. 

(Supreme  Court  of  Alabama.    Nov.  10,  1805.) 

Pa.rtitios  —  Balk  fob  Distribution  —  Adverse 
Claims— Witness— Transaction  with 
Decedent. 

1.  Code  1852,  gf  2677-2600  (in  substance, 
carried  into  Code  1886.  §§  3237-3252).  provide 
a  system  of  procedure  for  partition  of  land  held 
jointly  or  in  common.  Act  Feb.  15,  1854, 
amends  section  2677  to  apply  to  interests  of 
minors  as  well  as  adults.  Act  Feb.  5, 1856  (car- 
ried, in  substance,  into  Code  1886,  §§  3253- 
3259),  purporting  to  be  an  act  to  amend  section 
2677  and  Act  Feb.  15,  1854,  authorizes  a  pro- 
ceeding for  sale  fo»'  distribution  of  property, 
held  jointly  or  ia  common,  which  cannot  be 
equitably  partitioned,  and  provides  a  system  of 
procedure.  Held,  that  Code  1886,  5  3251,  pro- 
viding that  no  division  or  partition  can  be  made 
under  this  article  when  an  adverse  claim  or  title 
is  asserted  by  any  one,  does  not  apply  to  a  pro- 
ceedingfor  sale  for  distribution. 

2.  While  a  proceeding  for  sale  of  land  held 
in  common  cannot  be  made  a  substitute  for 
ejectment,  the  mere  assertion  by  a  defendant 
in  such  a  proceeding  that  her  common  inter- 
est is  greater  than  that  alleged  by  the  petitioner 
does  not  raise  an  issue  that  cannot  be  tried 
therein.  The  only  hostile  assertion  that  can 
defeat  the  petition  is  one  of  actual  adverse 
possession  under  claim  of  exclusive  ownership 
against  petitioner. 

3.  In  a  proceeding  for  sale  for  distribution 
of  land  held  in  common,  one  not  alleged  to  be  a 
tenant  in  common  cannot  be  brought  in  to  liti- 
gate an  adverse  assertion  of  title. 

4.  One  of  two  heirs  of  deceased  cannot,  as 
against  the  othei.  testify  to  a  deed  from  de- 
ceased to  her  of  all  his  interest  in  land. 

Appeal  from  probate  court,  Montgomery 
county;  F.  C.  Randolph,  Judge. 

Proceeding  by  Emma  Brinsfield  against 
Charles  Hillens  and  another.  Judgment 
for  petitioner.  Defendants  appeal  Affirm- 
ed. 

On  October  14,  1802,  the  appellee,  Emma 
Brinsfield,  filed  her  petition  in  the  probate 
court  of  Montgomery  county,  asking  for  a 
sale  for  partition  of  certain  specifically  de- 
scribed lands.  Charles  Hillens  and  Kate 
Monfee  were  made  parties  defendant  to  this 
petition.  In  her  petition  the  petitioner  aver- 
red that  she  and  her  sister,  Kate  Monfee, 
were  joint  owners  of  the  lands  described  in 
the  petition,  each  owning  an  undivided  one- 
half  interest;  that  the  land  could  not  be 
partitioned  without  a  sale;  that  one  Charles 
Hillens  was  in  possession  of  the  land,  and 
disputed  petitioner's  title  to  any  part  there- 
of, but  that  at  the  June  term,  1802,  of  the 
circuit  court  of  Montgomery  county,  the 
petitioner  recovered  a  judgment  in  an  action 
of  ejectment  against  the  said  Hillens  for  the 
undivided  one-half  interest  in  said  lands. 


The  answer  filed  by  Hillens  and  Kate  Mon- 
fee averred  that  Charles  Hillens  had  a.  life 
estate  in  the  lands  sought  to  be  sold,  and 
that  Kate  Monfee  had  a  two-thirds  interest 
in  said  land,  while  the  petitioner's  interest 
was  one-third  therein,  after  the  death  of 
said  Hillens.  It  was  further  admitted  in  the 
answer  that  the  judgment  in  ejectment  was 
recovered  by  the  petitioner  against  the  said 
Hillens  for  an  undivided  one-half  interest, 
and  that  Hillens  was  in  possession  of  the 
lands;  but  it  was  averred  in  the  answer- 
that  Hillens  and  Kate  Monfee  had  Instituted 
a  suit  of  ejectment  against  the  petitioner 
for  the  recovery  of  all  of  said  lands,  which 
cause  was  pending  at  the  time  of  the  filing 
of  the  petition,  and  it  was  averred  that  an 
adverse  claim  or  title  is  asserted  by  the  re- 
spondents to  the  property.   To  this  answer 
the  petitioner  filed  a  replication  in  which 
she  denied  that  Kate  Monfee  had  more  than 
a  one-half  interest  in  the  lands,  or  that  Hil- 
lens had  any  life  or  other  interest  in  the 
one-half  Interest  claimed  by  the  petitioner; 
and  the  petitioner  farther  averred  the  suit 
in  ejectment  by  her  against  Hillens,  trial 
thereof  upon   the  merits,   and  judgment 
therein  in  her  favor,  and  that  said  judgment 
remained  unreversed  and  of  full  force  and 
effect   There  were  demurrers  to  this  repli- 
cation, but  the  decision  renders  it  unneces- 
sary to  set  them  out  in  detail.    Upon  the 
hearing  of  the  petition,  upon  the  suggestion 
by  the  defendants  of  the  adverse  claim  in 
themselves  to  the  property  sought  to  be  sold, 
it  was  shown  that  the  property  was  orig- 
inally owned  by  one  Marian  Efa  Cura,  who- 
was  the  mother  of  the  petitioner  and  Kate 
Monfee,  and  at  one  time  the  wife  of  Charles 
Hillens;  that  said  Marian  Efa  Cura  con- 
veyed the  lands  in  controversy,  by  deed 
dated  December  26,  1857,  to  the  petitioner, 
Kate  Monfee,  and    one  Charles  Cura,  a 
brother  of  the  petitioner  and  respondent 
Kate  Monfee,  but  reserved  the  right  to  keep 
the  lands  during  her  lifetime.    It  was  also 
shown  that  Marian  Efa  Cura  died  in  Sep- 
tember, 1886,  and  that  Charles  Cura,  one  of 
the  grantees  in  the  deed  just  mentioned, 
died  before  his  mother,  leaving  the  petition- 
er and  Kate  Monfee  as  his  only  heirs.  Tbe 
petitioner  also  introduced  in  evidence  the 
records  of  the  probate  court,  which  showed 
a  marriage  solemnized  between  Marian  Efa 
Cura  and  Charles  Hillens  in  January,  185S. 
It  was  also  shown  that  at  the  June  term. 
1802,  of  the  circuit  court  of  Montgomery 
county,  the  petitioner  recovered  a  judgment 
in  ejectment  against  Charles  Hillens  for  an 
undivided  one-half  interest  in  the  lands  in- 
volved in  this  controversy,  and  that,  in  the 
trial  of  said  ejectment  suit,  Charles  Hillens 
set  up  title  in  himself  to  the  lands.   The  de- 
fendants, among  other  testimony,  offered  to 
prove  by  Kate  Monfee  that  Charles  Cora, 
one  of  the  grantees  in  the  deed  executed  by 
Marian  Efa  Cura  in  December,  1857,  had 
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-conveyed  to  Charles  Hillens  a  life  interest, 
and  Kate  Monfee  a  remainder,  after  the 
death  of  said  Charles  Hillens,  In  his  undi- 
vided one-third  interest  in  said  lands,  bnt 
that  said  deed  was  lost  or  mislaid,  and  that 
although  she  had  made  diligent  search  for 
the  deed,  in  all  places  where  the  same  was 
likely  to  be  found,  she  had  not  succeeded  in 
finding  the  same.  The  petitioner  objected 
to  this  evidence  on  the  grounds  (1)  that  the 
deed  was  the  best  evidence  of  this  testi- 
mony; and  <2)  that  Kate  Monfee  was  incom- 
petent to  testify  to  the  existence  of  said 
<leed.  The  court  sustained  this  objection, 
and  to  this  ruling  the  defendants  duly  ex- 
cepted. Upon  the  hearing  of  all  the  evi- 
dence, the  court  decreed  that  the  claim  of 
adverse  possession  was  not  well  founded, 
and  was  not  a  bona  fide  assertion  of  an 
adverse  claim  to  the  property  sought  to  be 
sold,  and  after  having  taken  the  testimony 
of  two  disinterested  witnesses,  as  in  chan- 
cery proceedings,  further  decreed  that  the 
lands  described  in  the  petition  could  not  be 
equitably  divided  or  partitioned  without  a 
•ale  thereof,  and  therefore  ordered  that  a 
sale  of  said  lands  be  made. 

Charles  Wilkinson,  for  appellants.  Thos. 
EL  Watts,  for  appellee. 

HEAD,  J.  Petition  for  sale  of  land  for  di- 
vision among  tenants  in  common,  alleging  the 
statutory  jurisdictional  facts,  and  showing  pe- 
titioner and  respondent  Kate  Monfee  to  be 
tenants  in  common  of  the  land,  in  equal  inter- 
ests. Before  the  petition  was  filed,  respond- 
ent Charles  Hillens  had  asserted  an  adverse 
claim  to  and  possession  of  the  land;  but  at 
the  suit  of  petitioner,  in  an  action  of  eject- 
ment against  Hillens,  in  the  proper  law  court, 
she  recovered  of  him  possession  of  an  undi- 
vided one-half  interest.  These  facts  are  al- 
leged in  the  petition,  and  Hillens,  by  reason  of 
them,  Is  brought  in  as  a  party  defendant. 
Hillens  and  Kate  Monfee  jointly  defend,  and 
by  plea  or  answer  set  up  adverse  claims  to 
the  land,  and  rely  upon  the  provision  of  the 
statute  that  "no  division  or  partition  can  be 
made  under  this  article,  when  an  adverse 
claim  or  title  is  asserted  by  any  one,  or 
brought  to  the  knowledge  of  the  commission- 
ers, or  of  the  judge  of  probate."  Code,  8  3251. 
We  will  dispose  of  the  claim  of  Hillens  fur- 
ther on.  The  adverse  claim  set  up  by  Kate 
Monfee  is  that  her  interest  in  the  land  is  an 
undivided  two-thirds,  In  remainder  or  rever- 
sion, dependent  upon  a  life  estate  in  Hillens, 
and  not  a  half  interest,  in  possession,  as  al- 
leged in  the  petition.  This  defense  concedes 
that  petitioner  and  respondent  Kate  are  ten- 
ants in  common,  the  difference  between  them 
being  as  to  the  quantum  of  their  respective 
Interests.  Equality  of  Interests  Is  not  essen- 
tial to  the  jurisdiction  of  the  probate  court  to 
decree  a  sale  for  division;  but  it  is  claimed 
that  the  fact  that  defendant  Kate  claims  a 
greater  Interest  than  that  conceded  to  her  by 


the  petition,  implies,  if  made  In  good  faith, 
the  assertion  of  an  adverse  claim,  within  the 
meaning  of  the  statute.  The  issue  thus  pre- 
sented leads  us  seriously  to  inquire  whether 
or  not  the  provisions  of  said  section  3251  of 
the  Code  are  legally  applicable  to  petitions, 
under  the  statute,  for  the  sale  of  lands  of  ten- 
ants in  common  for  distribution,— whether  or 
not  they  apply  alone  to  proceedings  for  parti- 
tion of  lands.  In  the  years  1803  and  1806  the 
territorial  legislature,  superseding  the  com- 
mon-law writ  of  partition,  enacted  statutes 
providing  for  the  partition  of  lands  among  co- 
parceners, joint  tenants,  or  tenants  in  com- 
mon. These  acts  continued  of  force  until  the 
adoption  of  Clay's  Digest,  in  1843,  and  were, 
In  substance,  carried  into  that  compilation,  be- 
ginning at  page  388  thereof,  under  the  head- 
ing "Partition."  As  thus  copied,  there  were 
13  sections.  The  first  section  conferred  upon 
any  coparcener,  joint  tenant,  or  tenant  In  com- 
mon of  any  tract  or  tracts  of  land  within  the 
state  the  right  to  apply  to  any  one  or  more 
of  the  judges  of  the  circuit  courts  of  the 
state,  or  to  any  judge  of  the  county  court  of 
the  county  wherein  the  lands  lay,  for  parti- 
tion of  such  lands,  whereupon  the  judge  was 
required  to  ascertain  the  number  of  shares  or 
parts  in  which  the  lands  were  held  by  the 
owners,  and  to  nominate  three  commission- 
ers to  make  the  partition;  and  he  was  re- 
quired to  give  six  weeks'  notice,  In  a  news- 
paper, of  the  application  (describing  the 
lands),  and  that  he  had  nominated  the  three 
persons  (naming  them)  to  divide  the  lands, 
who  would  be  appointed  as  such  if  proper  ob- 
jections were  not  made  by  a  day  specified. 
This  application  was  not  required  to  be  made 
in  writing.  By  section  2,  no  objections,  by 
him  held  proper,  being  made,  the  judge  was 
required  to  appoint  the  persons  named,  as 
commissioners,  In  writing,  under  his  hand  and 
seal,  to  make  the  partition,  pursuant  to  the 
directions  of  the  act;  describing  in  the  writ- 
ing the  tract  or  tracts  to  be  divided,  and  the 
number  of  parts  or  shares  into  which  it  is  to  be 
allotted.  On  proper  objections,  other  com- 
missioners were  to  be  appointed  in  their 
stead.  By  section  3  the  commissioners  were 
required  to  be  sworn  in  a  manner  prescribed. 
By  section  4  It  was  provided  how  they  should 
proceed  to  make  the  division  Into  shares;  re- 
quiring, among  other  things,  that  "if  the 
bounds  of  any  tract  or  tracts,  so  to  be  divid- 
ed, shall  be  controverted,  the  commissioners 
are  hereby  directed,  if  such  controverted  part 
is  valuable,  to  separate  the  same  from  the 
uncontroverted  part,  and  make  partition  of 
the  tract  or  tracts,  in  such  manner,  that  a 
proportion  of  the  controverted  part  may  be 
allotted  to  each  share,  as  well  as  a  portion  of 
the  uncontroverted  part"  By  subsequent  sec- 
tions, detailed  provisions  were  made  for  the 
direction  of  the  commissioners  in  allotting  to 
the  several  owners  their  shares  by  lot  or  bal- 
lot; the  notice  to  be  given  by  them;  the  pro- 
duction of  evidence  before  them;  their  re- 
turn, in  writing,  of  their  proceedings;  record 
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thereof;  and  other  matters  not  necessary  to 
specify.  By  section  12  it  is  provided  that 
nothing  in  the  act  contained  shall  be  so  con- 
strued as  to  tend  to  injure,  prejudice,  defeat, 
or  destroy  the  estate  or  title  of  any  person  or 
persons  claiming  such  tract  or  tracts  of  land, 
or  any  part  thereof,  or  anything  therein,  by 
title  paramount  or  superior  to  the  title  of  such 
coparceners.  Joint  tenants,  or  tenants  In  com- 
mon among  whom  partition  is  to  be  made. 
By  section  13  separate  provisions  were  made 
for  the  division  of  lands  among  devisees 
agreeably  to  the  will,  and  among  heirs  of  in- 
testates; in  both  cases,  where  any  of  the 
devisees  or  heirs  were  under  age. 

This  continued  to  be  the  law  until  the 
adoption  of  the  Code  of  1852,  when  by  that 
Code  some  material  changes  were  made  in 
it  The  remedy  was  confined  to  lands  held 
by  Joint  tenants  or  tenants  in  common  in  fee, 
the  parties  interested  therein  all  being  of  full 
age;  and  the  application  was  required  to  be 
made,  in  writing,  to  the  Judge  of  probate  of 
the  county  In  which  the  lands  were  situated. 
Such  are  the  provisions  of  section  2077  of  the 
Code  of  1852,  and  it  is  important  to  bear  this 
in  mind,  in  connection  with  what  will  be 
said  hereafter  touching  that  section.  Section 
2678  required  that  the  application  set  forth 
the  names  of  all  the  persons  Interested  in  the 
land,  and  their  residence,  a  full  and  accurate 
description  of  the  land  to  be  divided,  the  in- 
terest of  each  person  in  the  land,  and  the 
number  of  shares  Into  which  It  was  to  be  di- 
vided. The  subsequent  sections,  to  2685, 
provided  for  the  appointment  of  commission- 
ers to  make  partition;  how  they  should  pro- 
ceed and  make  return,  etc.  Section  2685  de- 
clared the  effect  of  the  partition  as  to  the 
vesting  of  title  in  the  several  owners  to  the 
shares  allotted  to  them  respectively.  Then, 
after  other  minor  provisions,  section  2690 
was  inserted,  as  follows:  "No  division  or  al- 
lotment can  be  made  under  this  chapter 
where  an  adverse  claim  or  title  is  asserted  by 
any  one,  or  brought  to  the  knowledge  of  the 
commissioners,  or  Judge  of  probate."  On 
February  15,  1854,  said  section  2677  was 
amended  so  as  to  apply  to  the  interests  of 
minors  as  well  as  adults.  Acts  1853-64,  p. 
72.  Up  to  this  period,  no  statute  had  been 
enacted  providing  for  the  sale  of  lands  of 
Joint  tenants  or  tenants  in  common,  except 
certain  provisions  pertaining  to  the  adminis- 
tration of  estates  of  deceased  persons,  regu- 
lating sales  for  division  among  heirs  of  dece- 
dents, which  have  no  bearing  upon  the  acts 
under  consideration;  but  on  February  5, 1850, 
an  act  was  passed,  entitled  "An  act  to  amend 
the  act  approved  Feb.  15,  1854,  and  to  extend 
the  Jurisdiction  of  the  probate  courts  of  the 
several  counties  in  this  state."  The  first  sec- 
tion of  this  act  was  as  follows:  "That  sec- 
tion 2677  of  the  Code  of  Alabama,  and  the 
act  approved  Feb.  15,  1854,  be  so  amended 
as  to  give  the  Judges  of  the  probate  court, 
in  the  several  counties  in  this  state*  full  Ju- 
risdiction and  authority  to  decree  and  order 


a  sale  of  all  property,  whether  the  same  be 
real,  personal  oc  mixed,  held  by  Joint  owners 
or  tenants  in  common,  when  the  same  can- 
not be  equitably  partitioned  and  divided  be- 
tween such  Joint  owners  and  tenants  in  com- 
mon—and this  act  shall  extend  to  and  Include 
all  such  cases  when  the  property  to  be  parti- 
tioned is  held  and  owned  by  parties  of  adult 
age,  or  when  some  are  of  full  age  and  others 
are  minors  or  persons  of  unsound  mind,  or 
when  they  are  all  Infants  or  persons  of  un- 
sound mind."  The  second  section  provided 
"that  upon  the  petition  or  application  in  writ- 
ing of  any  of  the  parties  In  the  first  section 
of  this  act  mentioned,  his  or  their  guardian 
or  other  lawful  representative,  setting  forth 
that  such  property  cannot  be  equitably  parti- 
tioned or  divided  without  a  sale  of  the  same, 
the  Judge  of  probate  shall,  upon  the  filing  of 
such  petition,  appoint  a  day  for  the  hearing 
of  the  same,  not  less  than  thirty  days  from 
its  filing.  All  parties  shall  have  at  least  ten 
days*  notice  of  the  time  and  place  set  for  the 
hearing  of  such  application;  and  in  cases 
where  infants  or  persons  of  unsound  mind 
are  parties,  guardians  ad  litem  must  be  ap- 
pointed by  the  said  court."  The  third  section 
provided  "that  upon  the  hearing  of  such  ap- 
plication, If  the  Judge  of  probate  shall  be  sat- 
isfied from  the  proof,  that  the  property  thus 
held  and  owned  in  common  cannot  be*  equi- 
tably partitioned  and  divided  among  all  the 
parties  In  Interest,  he  shall  decree  the  same 
to  be  sold,  and  make  and  Issue  all  such  or- 
ders as  may  be  necessary  to  effect  the  sale 
thereof,— to  appoint  suitable  commissioners, 
not  more  than  five,  any  three  of  whom  may 
act— and  the  same  shall  be  conducted  in  all 
respects  as  is  done  when  property,  in  the 
hands  of  an  executor  or  administrator,  is  to 
be  distributed."  The  fourth,  fifth,  and  sixth 
sections  provided  as  follows: 

"Sec.  4.  That  if  any  of  the  parties  In  Inter- 
est are  non-residents,  whether  they  be  adults, 
minors  or  persons  of  unsound  mind,  they 
shall  be  made  parties  in  the  same  manner 
and  to  the  same  extent  as  is  done  when  prop- 
erty, in  the  hands  of  an  executor  or  adminis- 
trator, Is  to  be  divided  or  distributed;  and  all 
laws  now  in  force,  or  that  may  hereafter  be 
enacted,  making  non-residents  parties  In  the 
division  or  distribution  of  property,  in  the 
hands  of  executors  or  administrators,  shall 
apply  to  all  applications  under  and  by  virtue 
of  this  act 

"Sec  5.  That  before  granting  any  applica- 
tion under  this  act  the  said  Judge  of  probate 
must  be  satisfied  by  evidence,  taken  as  in 
chancery  cases,  that  an  equitable  partition  or 
division  cannot  be  made;  and  when  the  ap- 
plication is  by  the  guardian  of  any  one  or 
more  of  the  infants  or  persons  of  unsound 
mind,  the  Judge  of  probate  must  not  only  be 
satisfied  that  such  property  cannot  be  equi- 
tably divided,  but  that  it  would  be  to  the  In- 
terest of  such  infants  or  persons  of  unsound 
mind  to  sell  the  same  for  the  purpose  of  par- 
tition and  division. 
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"Sec.  6.  That  in  the  event  any  of  the  par- 
ties Interested  In  property,  whether  the  same 
be  real  or  personal,  held  in  common,  should 
die,  then,  in  that  event,  the  provisions  of  this 
act  shall  fully  apply  to  his  or  her  executor  or 
administrator." 

See  Acts  1856-56,  p.  20. 

It  is  thus  made  apparent  that,  while  the  first 
section  begins  with  the  words,  "That  section 
2677  of  the  Code,"  etc.,  "be  amended,"  the 
act,  in  effect,  was  not,  properly  speaking,  an 
amendment  of  that  section.  The  provisions 
of  the  new  act  were  clearly  not  Intended  to 
be  added  to  and  made  part  of  said  section 
2677,  thereby  bringing  them  in  contact  with 
those  sections  of  the  Code  following  2677, 
regulating  the  procedure  and  machinery  for 
making  partition  of  lands  among  joint  own- 
ers, etc,  but  it  was,  in  effect,  a  new  general 
law  upon  a  distinct  subject,  to  wit,  the  sale 
of  property,  real,  personal,  or  mixed,  for  dis- 
tribution among  Joint  owners  or  tenants  in 
common;  and,  realizing  that  the  procedure 
prescribed  by  the  Code  for  partition  of  lands 
could  not  all  apply,  the  new  act  expressly 
provided,  by  sections  2,  3,  4,  5,  and  6,  above 
copied,  all  necessary  procedure  to  carry  into 
effect  the  new  Jurisdiction  conferred  upon  the 
probate  judge  In  the  first  section.  It  was 
thus  a  general  law,  complete  in  itself,  intend- 
ed to  cover  the  whole  subject,  and  not  design- 
ed to  be  Interwoven  with  the  provisions  of 
the  Code  regulating  partition,  requiring  con- 
struction to  eradicate  the  incongruities  which 
such  a  combination  would  present  So  It  was, 
when  the  Codes  of  1867,  1876,  and  1886  came 
to  be  made  and  adopted,  said  section  2677  of 
the  Code  of  1852  was  not  carried  into  them, 
combining  the  two  jurisdictions;  but,  though 
both  were  placed  in  the  same  chapter,  the  two 
systems  (partition  and  sale)  were  kept  sepa- 
rate and  distinct,— the  jurisdiction  of  parti- 
tion, with  its  old  and  peculiar  provisions,  be- 
ing first  stated,  in  sundry  sections,  and  the 
jurisdiction  to  sell,  with  its  peculiar  proce- 
dure, substantially  as  contained  in  the  act  of 
1856,  being  next  stated;  and  it  will  be  ob- 
served that  In  these  several  Codes  the  section 
which  we  now  have  under  special  considera- 
tion, In  reference  to  adverse  claims,  was  pre- 
served as  a  part  of  the  partition  system,  in 
the  Identical  words  In  which  it  appeared  in 
the  Code  at  1852,  which,  as  we  have  seen, 
was  before  we  had  a  statute  for  the  sale  of 
property  of  joint  tenants,  etc  That  language 
was  that  "no  division  or  partition  can  be 
made,  under  this  article,  when  an  adverse 
claim  or  title  is  asserted  by  any  one  or 
brought  to  the  knowledge  of  the  commission- 
ers or  of  the  judge  of  probate."  In  the  pro- 
ceedings for  a  sale  it  is  manifest  that  no  di- 
vision can  take  place  until  the  property  is 
sold  under  decree;  and  it  seems  too  clear  for 
argument  that,  if  it  was  intended  that  the 
assertion  of  an  adverse  claim  should  bar  a  de- 
cree for  a  sale,  or  the  wile  itself,  the  neces- 
sity for  the  insertion  of  words  to  that  effect 
could  not  have  escaped  the  cod  intra  or  the 


legislature.  This  is  exemplified  by  the  phrase- 
ology of  section  3262,  which  is:  "The  chan- 
cery court  shall  have  concurrent  jurisdiction 
with  the  probate  court  to  divide  or  partition, 
or  to  sell  for  division  or  partition,  any  prop- 
erty, real,  personal,  or  mixed,  held  by  joint 
owners  or  tenants  in  common."  In  the  lat- 
er codifications  the  Jurisdiction  was  confer- 
red on  the  probate  court,  instead  of  the 
judge.  We  are  aware  that  in  Johnson  v. 
Ray,  67  Ala.  603,  this  court,  without  enter- 
ing upon  these  considerations,  and  without 
making  it  a  question  for  discussion  at  all, 
assumed,  and  so  held,  that  the  third  section 
of  the  partition  statute  (now  section  3230 
of  the  Code  of  1886),  which  prescribes  what 
the  written  application  for  partition  shall 
contain,  was  applicable  to  a  proceeding  for 
the  sale  of  lands  for  distribution,  and  that  in 
McCorkle  v.  Rhea,  75  Ala.  213,  It  was  held 
that  an  application  for  the  sale  of  lands  was 
fatally  defective,  on  collateral  attack,  which 
failed  to  set  forth  the  names  of  all  the  per- 
sons interested  in  the  property;  and  the  last- 
named  decision  was  put  upon  the  ground  that 
said  section  3239  of  the  Code  required  such 
averment  A  similar  position  was  assumed  in 
Ballard  v.  Johns,  80  Ala.  82,  and  these  cases 
were  followed,  without  discussion,  in  Wolffe 
v.  Loeb,  08  Ala,  426,  13  South.  744.  Indis- 
posed as  we  were  to  overrule  these  cases, 
we  have  given  the  question  frequent  and  ex- 
tended discussion  In  consultation,  and  the  dis- 
position of  the  cause  has  been  delayed  in 
consequence.  The  conclusion  we  have  reach- 
ed, however,  is  that  for  the  reasons  we 
have  tried  to  set  forth  In  this  opinion,  the 
two  systems  are  separate  and  distinct,  each 
complete  in  itself,— the  first  that  of  par- 
tition, being  comprehended  in  sections  323T 
to  8252,  inclusive;  and  the  second,  in. sec- 
tions 3253  to  3259,  Inclusive,  of  the  Code  of 
1886.  It  is  apparent,  sections  3260  and  3262 
are  applicable  to  both  systems.  The  decisions 
referred  to,  upon  the  questions  considered, 
must  be  overruled. 

Considering,  in  this  connection,  a  similar 
question,  raised  in  the  case  of  Oriel  v.  Ran- 
dolph (18  South.  609),  from  the  Montgomery 
city  court,  now  before  us  on  application  for  re- 
hearing, we  reaffirm  the  opinion  filed  in  that 
cause,  and  hold  that  the  provision  of  section 
3239  of  the  Code  which  requires  the  appli- 
cation for  partition  to  set  forth  the  residence 
of  the  persons  interested  in  the  property,  if 
.  known,  does  not  apply  to  the  petition  for  a 
sale  of  property  for  distribution.  We  must 
not  however,  be  understood  as  holding  that 
the  statutory  system  for  the  sale  of  property 
for  distribution,  as  embodied  in  sections  3253 
to  3259,  inclusive,  supra,  does  not  require  the 
petition  for  a  sale  to  set  forth  a  proper  de- 
scription of  the  property  to  be  sold,  and  to 
make  the  joint  tenants  or  tenants  in  common 
parties  thereto,  showing  their  respective  In- 
terests in  the  property.  In  all  judicial  pro- 
ceedings the  essential  facts  constituting  the 
cause  of  action  must  appear  in  such  a  way  that 
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an  issue  can  be  formed  upon  them,  and  so  that 
the  court  can  proceed,  in  an  intelligent  man- 
ner, to  observe  and  enforce  the  rights  of  the 
parties.  When  we  read  and  analyze  the  sev- 
eral provisions  of  the  several  sections  of  this 
system,  we  see  plainly  that  no  case  would  be 
stated,  upon  which  the  court  could  intelligent- 
ly act,  which  failed  to  show  that  there  was  a 
Joint  or  common  property,  and  what  that 
property  was;  that  there  were  Joint  or  com- 
mon owners  thereof,  who  they  were,  and  their 
respective  interests  therein.  These,  and  the 
express  requirement  of  section  3254  that  it 
must  be  stated  that  the  property  cannot  be 
equitably  divided  or  partitioned  without  a 
sale  thereof,  constitute  the  cause  of  action, 
without  which  no  judicial  action  could  be  up- 
held. And,  since  special  proceedings  on  the 
part  of  the  Judge  or  court  are  required  to  be 
had  to  bring  infants  and  persons  of  unsound 
mind,  If  any,  and  nonresidents,  if  any,  prop- 
erly into  court,  the  petition  ought,  regularly, 
to  show  who  are  infants  or  persons  of  un- 
sound .mind,  or  nonresidents,  if  any. 

Recurring,  then,  to  the  subject  of  adverse 
claims,  as  affecting  the  right  of  the  court 
of  probate  to  proceed,  we  hold  that  the  mere 
assertion  by  one  of  an  adverse  claim  or  ti- 
tle, brought  to  the  knowledge  of  the  commis- 
sioners or  judge  of  probate,  even  though 
made  In  good  faith,  does  not  deprive  the 
probate  court  of  Its  jurisdiction  to  render  a 
decree  of  sale,  nor  stop  the  execution  of  such 
a  decree  when  rendered.  But,  in  laying  down 
this  rule,  there  is  another  principle—*  prin- 
ciple of  the  common  law— which  must  not 
be  overlooked.  It  Is  never  permissible  to 
suffer  a  judicial  proceeding,  seeking  another 
and  different  recovery  or  relief,  to  be  made 
a  substitute  for  the  action  of  ejectment 
Thus,  in  a  bill  to  foreclose  a  mortgage,  for 
Instance,  a  third  party,  holding  and  claiming 
the  land  adversely  to  the  mortgagor  and 
mortgagee,  cannot  properly  be  brought  hi  to 
litigate  his  claim  with  them.  Dial  v.  Reyn- 
olds, 96  U.  S.  340;  Peters  v.  Bowman.  98 
U.  S.  56.  An  action  for  use  and  occupation 
cannot  be  used  as  a  remedy  to  try  the-  de- 
fendant's asserted  claim  of  title  to  the  land; 
so  that,  if  it  appears  the  defendant  was  in 
the  adverse  possession  of  the  land  during 
the  time  of  the  use,  the  action  will  be  de- 
feated. Nor  an  action  for  money  had  and 
received,  accruing  from  lands  adversely  held. 
Price  v.  Pickett,  21  Ala.  741;  Weaver  v. 
Jones,  24  Ala.  420;  1  Brick.  Dig.  p.  149,  § 
206.  And  in  a  bill  in  equity  for  partition,  if 
complainant  Is  proceeding  upon  a  legal  title,  the 
court  will  not  proceed,  if  a  defendant  is  in  ad- 
verse possession,  to  the  entire  exclusion  of  the 
complainant,  until  the  title  is  tried  either  before 
a  Jury  in  chancery,  or  In  an  action  at  law, 
and  the  cause  will  be  retained  to  await  such 
trial.  Indeed,  in  that  forum,  a  further  step 
is  taken  in  this  direction,  and  the  court  will 
not  proceed  in  partition,  when  the  complain- 
ant's title  Is  not  equitable  merely,  if  a  de- 
fendant is  asserting  a  bona  flde,  exclusive 


claim  to  the  property,  whether  in  adverse 
possession  or  not;  and  the  chancery  court,  in 
directing  a  trial  of  the  issue  at  law,  will  by 
order,  compel  the  defendant  to  admit  ouster 
by  himself,  of  the  complainant,  so  that  the 
action  may  be  maintained,  as  a  condition  up- 
on which  he  will  be  allowed  to  make  his  de- 
fense of  adverse  claim  to  the  bilL  Horton 
v.  Sledge,  29  Ala.  478;  Garrett  v.  White,  8 
I  red.  Eq.  131.  The  principle  is  that  adverse 
possessions  under  claim  of  exclusive  right 
to  the  estate  must  not  be  disturbed,  except 
by  a  constitutional  trial  at  the  common  law. 
Applying  these  rules  to  the  present  proceed- 
ing, and  bearing  in  mind  that  the  court  of 
probate  is  without  power,  upon  the  assertion 
of  a  mere  claim,  without  adverse  possession, 
to  compel  the  defendant  to  admit  ouster  of 
the  petitioner,  whereby  the  petitioner  may 
maintain  an  action  of  ejectment,  we  conclude 
that  the  only  hostile  assertion  which  can 
defeat  the  petition  is  an  actual  adverse  pos- 
session of  the  land,  under  a  claim  of  ex- 
clusive ownership  against  petitioner,  by  a 
defendant  In  the  proceeding,  which  had  not 
been  tried  at  law,  and  determined  in  peti- 
tioner's favor,  before  the  petition  Is  heard. 
See  Gore  v.  Dickinson,  98  Ala.  363,  11  South. 
743;  Sellars  v.  Friedman.  100  Ala.  498,  14 
South.  277;  McMath  v.  De  Bardelaben,  75 
Ala.  68.  To  hold  that  a  mere  assertion  of  a 
hostile  claim,  without  adverse  possession,  Is 
sufficient,  would  deprive  the  petitioner  of  the 
right  to  proceed  in  the  probate  court,  al- 
though he  was  powerless  to  maintain  an  ac- 
tion at  law,  since  such  an  action  can  only  be 
maintained  when  the  defendant  has  ousted 
or  disseised  the  complainant,  or  admits  him- 
self so  to  have  done. 

In  the  present  case,  Kate  Monfee  admits 
that  she  is  tenant  In  common  with  the  peti- 
tioner. She  sets  up  no  ouster  or  adverse  pos- 
session. She  merely  Insists  (the  claim  of 
Hlllens  being  out  of  the  case)  that  she  owns 
two-thirds,  instead  of  one-half,  interest,  as 
averred  in  the  petition.  In  such  a  case  the 
probate  court  clearly  has  jurisdiction  to  de- 
termine the  extent  of  the  interests  of  the  sev- 
eral owners.  That  is  one  of  the  issues  pre- 
sented by  the  petition,  which  the  court  must 
try  upon  the  evidence,  and  its  decree  is  con- 
clusive upon  the  parties.  The  adverse  pos- 
session which  will  defeat  the  petitioner  must 
as  we  have  said,  exclude  the  petitioner  en- 
tirely. Stuart's  Heirs  v.  Coalter,  4  Rand. 
•  (Va.)  74,  15  Am.  Dec.  781;  Holloway  v.  Hol- 
loway,  97  Mo.  628,  11  S.  W.  238,  and  10  Am." 
St.  Rep.  339.  From  what  has  been  said,  it 
is  apparent  that  Hlllens  was  Improperly 
brought  in  as  a  defendant  He  was  not  al- 
leged to  be  a  tenant  in  common,  entitled  to 
share  in  the  distribution  of  the  proceeds,  and 
he  could  not  properly  be  brought  In  to  liti- 
gate in  this  proceeding  his  adverse  asser- 
tions of  title.  We  treat  the  case,  therefore, 
as  If  he  had  not  been  mentioned. 

The  defendant  Kate  Monfee  was  not  com- 
petent to  testify  that  the  deceased  brother 
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of  herself  and  petitioner,  who  In  life  owned 
a  one-third  Interest  in  the  land,  conveyed 
that  interest  to  Hillens  for  life,  with  re- 
mainder in  fee  to  herself,  the  alleged  deed  of 
conveyance  being  lost  Petitioner's  claim  Is 
that  she  and  her  sister,  the  defendant  Kate, 
inherited  the  one-third  interest  of  the  de- 
ceased brother,  and  the  latter  cannot  im- 
pair that  claim  by  testifying  to  transactions 
had  by  her  with  the  deceased.  Key  v.  Jones, 
52  Ala.  238;  Boykin  v.  Smith,  65  Ala.  284; 
Goodlett  v.  Kelly,  74  Ala.  218;  Bibb  v.  Hun- 
ter, 79  Ala.  861;  Miller  v.  Cannon,  84  Ala. 
59,  4  South.  204;  Hodges  v.  Denny,  86  Ala. 
226,  5  South.  492;  Dolan  v.  Dolan,  89  Ala. 
256,  7  South.  425.  Pretending  no  ouster  of 
petitioner  by  herself,  she  shows  no  such  ad- 
verse claim  as  deprives  the  probate  court  of 
its  jurisdiction.  Affirmed. 


ORIEL  v.  RANDOLPH. 

(Supreme  Court  of  Alabama.    Nov.  19,  1895.) 

Partitiom  8 alb — Petition — Failobb  TO  Comply 
with  Bid— Actios  fob  Damages— Paktibs. 

1.  The  commissioner  appointed  in  proceed- 
ings for  partition  sale  to  sell  the  property  may, 
for  the  use  of  the  owners  of  the  land,  sue  the 
purchaser  at  the  bale,  he  haying  refused  to  com- 
plete the  purchase. 

2.  One  of  the  owners  of  the  land  having, 
pending  the  partition  proceeding,  sold  his  inter- 
est therein,  his  vendee  is  properly  made  a  ben- 
eficial plaintiff  in  his  stead  in  an  action  against 
the  purchaser  nt  partition  sale  for  failure  to 
comply  with  his  bid. 

3.  Change  of  parties  in  proceedings  for  par- 
tition sale  is  not  necessitated  by  one  of  the  land- 
owners selling  his  interest  pending  the  proceed- 
ings. 

4.  It  is  a  sufficient  acceptance  of  a  bid  at 
a  partition  sale  that  on  the  report  of  the  com- 
missioner that  a  certain  person  had  bid  off  the 
property  at  a  certain  amount,  but  refused  to 
comply  with  his  bid,  the  court,  after  receiving 
and  marking  the  report  "Filed,"  ordered  a  re- 
sale at  the  risk  and  expense  of  such  person. 

5.  Where  a  purchaser  at  partition  sale  has 
refused  to  comply  with  his  bid  it  is  not  neces- 
sary, in  order  to  hold  him  to  the  consequences 
of  his  refusal,  that  he  have  notice  of  further 
proceedings. 

6.  The  measure  of  damages  for  failure  to 
comply  with  one's  bid  at  a  partition  sale  is  the 
cost  of  a  resale  and  the  difference  between  his 
bid  and  the  amount  obtained  on  resale. 

7.  Petition  tor  sale  of  lands  for  division 
among  joint  owners  or  tenants  in  common  need 
not  state  the  residence  of  the  petitioners. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Action  by  John  Randolph  against  Nathan 
Oriel  to  recover  damages  for  failure  to  com- 
ply with  bid  at  a  partition  sale.  Judgment 
for  plaintiff.    Defendant  appeals.  Affirmed. 

On  and  prior  to  the  24th  day  of  April,  1890, 
Josephine  Wilson  (formerly  Josephine  Crit- 
tenden), Matt  P.  Crittenden,  and  H.  W.  Crit- 
tenden were  Joint  owners  of  certain  real 
property,  of  which  they  were  seised  and  pos- 
sessed by  inheritance  from  their  mother, 
Martha  Crittenden.  On  the  date  last  men- 
tioned, April  24,  1890,  the  said  Josephine 
Wilson  and  her  husband,  W.  J.  Wilson,  filed 
v.l8BO.no.21— 39 


a  petition  In  the  probate  court  of  Montgom- 
ery county  asking  for  the  sale  of  said  prop- 
erty by  said  court  for  division  among  said 
Joint  owners,  and  alleging  that  the  same 
could  not  be  equitably  divided  among  such 
owners  without  a  sale  thereof,  to  which  pe- 
tition the  said  Henry  W.  Crittenden  and 
Matt  P.  Crittenden  were  made  parties  de- 
fendant Such  proceedings  were  had  in 
said  court  upon  said  petition,  pursuant  to 
the  statutes  in  such  cases  made  and  provid- 
ed, that  on  the  17th  day  of  June,  1890,  the 
said  court  passed  a  decree  in  conformity 
with  the  prayer  of  said  petition,  directing 
said  lands  to  be  publicly  sold  for  costs  to  the 
highest  and  best  bidder,  at  the  Artesian 
Basin,  in  the  said  city  of  Montgomery,— that 
being  the  place  designated  by  law  for  public 
sales  made  in  the  county  of  Montgomery, 
Ala,— and  appointing  John  Randolph  sole 
commissioner  to  make  and  conduct  said  sale, 
and  to  receive  and  collect  the  purchase  mon- 
ey for  said  property,  and  to  make  a  return  in 
writing  of  the  manner  in  which  he  had  exe- 
cuted such  trust.  After  the  filing  of  said 
petition,  and  before  the  decree  of  sale  there- 
in, the  said  EL  W.  Crittenden  sold  and  con- 
veyed all  his  Interest  In  said  property  to 
Lester  C.  Smith.  John  Randolph,  as  such 
commissioner,  duly  advertised  the  sale  of 
said  lands,  with  the  terms  of  sale,  pursuant 
to  the  order  of  said  court,  and  on  the  19th 
day  of  August,  1890,  in  pursuance  of  said 
order  and  advertisement,  put  up  said  land  at 
public  sale  at  the  Artesian  Basin,  and,  in 
the  presence  of  the  bystanders,  publicly  pro- 
claimed the  terms  of  said  sale;  and  Nathan 
Oriel  then  and  there  became  the  highest,  best, 
and  last  bidder  for  a  part  of  said  property, 
at  and  for  the  price  of  $2,625,  and  such  part 
of  said  property  was  thereupon  cried  off 
and  knocked  down  to  him  at  that  price. 
But  after  said  sale  was  concluded  as  afore- 
said the  said  Oriel  refused  and  failed  to 
comply  with  the  terms  thereof,  or  to  perfect 
and  carry  out  his  said  bid,  and  still  fails 
and  refuses,  although  requested  and  urged 
so  to  do  by  Randolph,  as  such  commissioner. 
On  the  23d  day  of  August,  1890,  Randolph, 
as  such  commissioner,  reported  said  sale  in 
writing  to  said  probate  court,  and,  among 
other  things,  reported  that  Uriel  had  bid  off 
said  property  as  aforesaid  at  said  sale,  but 
that  he  had  refused  and  failed  to  pay  his 
said  bid  as  required  by  the  conditions  of 
said  sale.  Thereupon,  on  the  4th  day  of 
September,  1890,  the  said  court  ordered  and 
decreed  the  said  property  to  be  resold  by 
Randolph,  as  such  commissioner,  pursuant 
to  the  first  order  and  decree  of  sale  herein 
mentioned,  at  the  risk  and  expense  of  the 
said  Griei,  and  on  the  terms  prescribed  in 
said  first  order,  of  which  said  report  and 
the  order  of  said  court  defendant  had  notice; 
and,  in  pursuance  of  said  last-named  order 
of  said  court,  Randolph,  as  such  commission- 
er, readvertised  and  resold  said  property,  at 
the  risk  and  expense  of  Oriel,  on  the  17th 
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day  of  January,  1891,  at  and  for  the  sum  of 
$1,260;  that  being  the  highest,  last,  and  best 
bid  therefor;  and,  of  said  last-named  sale, 
Randolph,  as  such  commissioner,  made  dne 
return  to  said  court  by  written  report,  and 
said  sale  was  duly  confirmed  by  the  court, 
the  purchase  money  having  been  paid  by 
said  purchaser  In  full,  and  a  deed  was  duly 
made  to  said  purchaser,  the  difference  be- 
tween the  price  at  which  said  property  sold 
on  said  last  sale  and  the  bid  of  said  Griel 
on  said  first  sale  being  f. 1,375;  and,  In  con- 
sequence of  Grid's  failure  and  refusal  to 
comply  with  said  first  sale,  expenses  were 
Incurred  in  making  the  second  sale  of  said 
property  to  the  amount  of  1100.  Thereupon 
the  appellee,  John  Randolph,  as  commission- 
er, for  the  use  of  Josephine  Wilson,  M.  P. 
Crittenden,  and  Lester  C.  Smith,  brought  the 
present  action  against  the  appellant,  Nathan 
Griel,  to  recover  damages  for  the  breach  of 
his  contract,  in  not  paying  for  the  land; 
claiming  as  a  measure  of  his  recovery  the 
difference  between  the  price  bid  by  him  and 
that  obtained  at  the  resale  of  the  land,  and 
the  additional  cost  incurred  thereby.  The 
defendant  defended  this  action,  by  pleas  and 
demurrers,  upon  the  following  grounds: 
First,  that  Randolph  could  not  maintain  the 
action  for  the  use  of  any  persons  except 
those  who  had  the  legal  title  to  the  property 
about  which  the  contract  was  made;  second, 
that  Oriel's  bid  had  not  been  accepted  by 
the  court,  and  hence  there  was  not  a  con- 
tract which  was  binding  on  him;  third,  that 
Griel  had  no  notice  of  the  proceedings  of 
the  court  subsequent  to  his  bid,  and  hence 
the  decree  ordering  the  property  resold  at 
his  risk  was  not  binding  on  him;  fourth, 
the  petition  under  which  the  sale  was  ob- 
tained was  void,  because  it  failed  to  state 
the  names  of  the  persons  Interested  In  the 
land.  There  were  rulings  of  the  court  upon 
the  pleadings,  to  which  exceptions  were  re- 
served, but  the  decision  of  the  case  on  the 
present  appeal  renders  It  unnecessary  to  set 
them  out  at  length. 

On  the  hearing  of  the  cause,  there  was  in- 
troduced In  evidence  the  original  petition 
filed  by  Josephine  Wilson,  which  was  as  fol- 
lows: "The  petitioner,  Josephine  Wilson, 
and  W.  J.  Wilson,  respectfully  show  unto 
your  honor  that  they  are  husband  and  wife, 
and  that  the  said  Josephine  Wilson  (former- 
ly Josephine  Crittenden),  together  with  her 
brothers,  Henry  W.  Crittenden  and  Matt  P. 
Crittenden,  each  owns  an  undivided  one- 
third  interest  to  and  in  the  following  de- 
scribed property  In  the  city  of  Montgomery, 
Alabama,  viz.:  Beginning  at  a  point  about 
one  hundred  feet  north  of  the  northwest  cor- 
ner of  Sayre  street  and  Line  street,  or  Jeff 
Davis  avenue,  on  the  west  side  of  said 
Sayre  street,  and  running  thence  north,  on 
the  west  side  of  said  Sayre  street,  one  hun- 
dred and  forty  (140)  feet,  and  running  back 
a  width  of  one  hundred  and  forty  feet  west 
from  said  street,  a  distance  of,  vis.  two  hun- 


dred and  ten  (210)  feet,  on  which  la  situate 
a  frame  residence,  and  which  Is  the  same 
lot  which  was  conveyed  by  deed  of  Joe.  W. 
Wilson,  trustee,  to  Martha  C.  Crittenden,  by 
deed  dated  9th  May,  1803.  (2)  That  said 
property,  from  its  location,  Is  only  valuable 
for  use  as  a  residence,  and  that  the  same 
can  advantageously  be  divided  for  purposes 
of  sale  into  two  lots,  but  probably  not  more; 
that  by  reason  of  Its  location,  the  purposes 
for  which  It  can  be  most  profitably  used,  and 
the  situation  of  the  improvements  thereon, 
the  same  cannot  be  equitably  divided  among 
the  owners  thereof  without  a  sale  thereof. 
Petitioners  allege  that  said  Matt  P.  Critten- 
den la  a  minor  over  the  age  of  fourteen 
years,  and  Is  at  present  residing  In  the  city 
of  Jacksonville,  Fla.;  that  said  Henry  W. 
Crittenden  lives  in  the  said  city  of  Jackson- 
ville, Fla.;  that  all  the  parties  hereto,  except 
said  Matt  P.,  are  of  full  age.  The  premises 
considered,  petitioners  pray  that  due  and 
legal  notice  of  this  proceeding  be  given  to 
each  of  said  parties,  that  a  guardian  ad  litem 
be  appointed  for  said  Matt  P.,  and  that  on 
the  final  hearing  a  decree  may  be  rendered 
ordering  said  property  sold  for  division 
among  the  owners  thereof,  and  all  such  or- 
ders and  decrees  as  the  case  may  require: 
and  as  in  duty,"  etc. 

It  was  admitted  by  the  defendant  that  the 
orders  of  the  court  upon  the  original  petition 
were  regular  and  legal,  and  that  notice  of 
the  same  was  duly  given  to  the  parties 
therein  Interested,  and  that  all  of  the  pro- 
ceedings thereon,  up  to  the  order  of  the  pro- 
bate court  on  the  report  of  the  same,  were 
regular.  It  was  also  admitted  by  the  plain- 
tiff that  the  defendant,  Griel,  had  no  notice 
of  the  filing  of  the  report  of  sale  by  the  com- 
missioner, nor  of  the  date  set  for  the  hear- 
ing thereof,  nor  of  the  decree  of  the  court 
made  on  the  report  of  the  commissioner,  ex- 
cept as  he  was  charged  in  law  with  such 
notice;  and  it  was  shown  that  the  notice 
published  of  the  resale  was  regular,  and 
that  the  sale  thereunder  was  conducted  in 
a  lawful  manner.  It  was  also  admitted  by 
both  parties  that  after  the  filing  of  the  peti- 
tion for  sale,  and  service  thereon,  but  be- 
fore the  original  decree  of  sale  was  granted, 
H.  W.  Crittenden  sold  his  interest  in  the 
land  to  Lester  C.  Smith,  but  such  change  of 
ownership  nowhere  appeared  In  the  proceed- 
ings of  the  court,  nor  were  they  known  by 
the  defendant,  Griel.  The  other  evidence 
adduced  on  the  trial  showed  the  facts  sub- 
stantially as  set  forth  In  the  first  part  of 
this  statement.  The  court,  at  the  request  of 
the  plaintiff  in  writing,  gave  the  general 
affirmative  charge  in  his  behalf;  and  to  the 
giving  of  this  charge  the  defendant  duly  ex- 
cepted, and  also  reserved  an  exception  to 
the  court's  refusal  to  give  the  general  affirm- 
ative charge  at  his  request.  There  were 
verdict  and  Judgment  for  the  plaintiff.  De- 
fendant appeals,  and  assigns  as  error  the 
rulings  of  the  court  upon  the  pleadings  and 
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upon  the  charges  given  and  refused,  and 
the  rendition  of  judgment  for  the  plaintiff. 

Boquemoore  &  White,  for  appellant  W. 
S.  Thorington,  for  appellee. 

HEAD,  J.  The  right  of  action  here 
sought  to  be  enforced,  in  the  name  of  the 
commissioner,  for  the  use  of  the  owners  of 
the  land  sold,  is  that  which  was  clearly 
recognized  by  this  court  In  Hutton  v.  Wil- 
liams, 35  Ala,  503,  and  the  measure  of  re- 
covery claimed  and  had  is  the  same  as  there 
held  proper.  We  can  add  nothing  to  what 
was  said  in  that  case.  It  makes  no  differ- 
ence that  one  of  the  joint  owners  and  par- 
ties to  the  petition  for  sale  sold  his  Interest 
pending  the  petition  to  Smith,  here  alleged 
as  one  of  the  beneficiaries.  That  sale  oper- 
ated to  assign  to  Smith  his  vendor's  share 
of  the  purchase  money  when  the  pending 
proceeding  should  ripen  Into  a  sale.  That 
proceeding  could  only  be,  and  was  properly,- 
prosecuted  to  decree  by  and  against  the  par- 
ties who  owned  the  land  when  the  petition 
was  filed.  The  assignment  by  H.  W.  Crit- 
tenden to  Smith  did  not  concern  Grlel,  who 
afterwards  became  purchaser  under  the  de- 
.  cree,  for  the  title  to  be  acquired  by  him  by 
that  purchase  was  the  same  as  if  Smith 
had  not  bought  Crittenden's  Interest  It 
was  therefore  Immaterial  that  Griel  had  no 
notice  of  Smith's  purchase.  Nor  does  the 
purpose  for  which  Smith  bought  the  interest 
affect  Griel.  If  his  purpose,  as  suggested 
by  counsel,  was  to  abate  the  proceeding, 
and  If  he  had  the  power  to  abate  it,  he  did 
not  do  so,  but  suffered  it  to  go  on  to  decree 
and  sale,  and  Grlel  bought  Smith's  pur- 
chase being  of  the  entire  Interest  of  H.  W. 
Crittenden,  the  court  on  the  distribution  of 
the  proceeds  of  the  sale,  would  properly 
have  distributed  to  him,  as  assignee,  the 
share  of  his  assignor.  He  Is  therefore  prop- 
erly alleged  as  one  of  the  beneficiaries  of 
this  action. 

If  an  express,  affirmative  acceptance  of 
Grid's  bid  by  the  court  be  essential,  it  is 
not  conceivable  how,  under  the  statute 
which  controls  the  court  in  making  such 
sales,  a  plainer  acceptance  could  have  been 
manifested.  The  court  had  no  power  to 
confirm  the  sale,  for  its  terms  had  not  been 
complied  with.  The  commissioner  made  due 
report  of  It  The  judge  of  the  court  received 
and  marked  the  report  "Filed."  and  nut  it 
upon  the  records  of  the  court  The  court  or- 
dered that  it  lie  over  for  10  days  for  consid- 
eration, and,  the  terms  still  not  being  com- 
plied with,  ordered  the  land  to  be  resold  at 
Oriel's  risk.  The  only  character  in  which 
Oriel  was  presented  before  the  court  was  as 
the  highest  and  best  bidder  at  the  sale. 
That  character  the  court  recognised,  and 
based  its  further  decree  upon  it  In  express 
terms  holding  him  to  the  consequences  of 
his  failure  to  make  good  his  bid.  Nothing 
more  by  way  of  acceptance  could  reasonably 


be  required.  If  Grlel  had  compiled  with  the 
terms  of  sale,  he  might  have  been  entitled 
to  notice  of  any  proceeding  thereafter  to 
set  aside  his  purchase.  But  he  did  not,  and 
thereby  he  took  upon  himself  notice  of  all 
consequences  which  might  legally  result 
from  his  failure.  He  sent  his  dereliction  to 
the  court  to  be  dealt  with  as  legally  might 
be  done. 

The  statute  does  not  require  that  the  peti- 
tion for  a  sale  of  lands  for  division  among 
joint  owners  or  tenants  In  common  shall 
state  the  residence  of  the  petitioners.  Code, 
U  3253,  3254. 

Affirmed. 

On  Rehearing. 

In  support  of  the  proposition  last  stated, 
in  the  foregoing  opinion,— that  it  was  not 
necessary  for  the  petition  to  set  out  the 
residence  of  the  petitioners,  In  order  to  con- 
fer jurisdiction,— we  refer  to  what  is  said 
on  the  subject  in  opinion  filed  at  this  the 
November  term,  1895,  In  the  case  of  Hillens 
v.  B rlns field  (from  Montgomery  probate 
court)  18  South.  604.  Application  for  rehear- 
ing overruled. 


POLLAK  CO.  et  al.  v.  MUSCOGEE 
MANUF'G  CO. 

(Supreme  Court  of  Alabama.    Nov.  19,  1805.) 

ASSIGNMENT  FOB  BENEFIT  OF  CREDITORS  —  UN- 
LAWFUL Preferences— When  Part  of  the  As- 
signment—What  Passes  to  Assignee— When 
Tares  Effect. 

1.  Where  an  insolvent  corporation  aids  and 
abets  in  the  issuance  and  levy  of  attachments 
by  certain  creditors,  and  assigns  certain  choses 
in  action,  while  executing  a  general  assignment, 
resulting,  in  a  few  moments  after  levy  of  the 
attachments,  in  its  actual  execution  and  deliv- 
ery, the  attachments  and  levies  and  the  assign- 
ment of  the  choses  in  action  constitute  a  part 
of  the  general  assignment. 

2.  Where  a  general  assignment  of  all  the 
debtor's  property  declares  that  it  is  subject  to 
the  liens  of  certain  named  attachments,  when 
in  fact  no  such  attachments  have  been  issued, 
or,  if  issued  and  levied,  are  void  because  unlaw- 
ful preferences,  the  entire  property  passes  to  the 
assignee. 

3.  Where  an  insolvent  corporation  resolves 
to  execute  a  general  assignment,  it  does  not 
take  effect  until  its  execution,  so  as  to  cut  off 
intervening  liens  or  securities  created  between 
the  assignor's  declaration  of  its  purpose  to  make 
an  assignment  and  its  actual  execution. 

Appeal  from  chancery  court  Montgomery 
county;  Jere  N.  Williams,  Chancellor. 

Bill  by  the  Muscogee  Manufacturing  Com- 
pany against  the  Pollak  Company  and  oth- 
ers to  annul  certain  preferences  created  by 
attachments  of  the  property  of  the  Pollak 
Company  about  the  time  It  made  a  general 
assignment  for  the  benefit  of  aU  Its  creditors, 
to  enjoin  such  creditors  and  the  sheriff  from 
selling  the  attached  property,  and  for  other 
relief.  From  a  decretal  order  overruling  a 
demurrer  to,  and  a  motion  to  dismiss,  the 
bill,  defendants  appeal.  Reversed  as  to  the 
demurrer. 
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The  original  bin  In  this  case  was  filed  on 
January  11,  1894,  by  the  appellee,  the  Musco- 
gee Manufacturing  Company,  as  creditors  of 
Pollak  Company.  Its  averments  are  sub- 
stantially aa  follows:  On  January  8,  1894, 
the  Pollak  Company,  a  corporation  under  the 
laws  of  the  state  of  Alabama,  was  indebted 
to  the  complainant  in  the  sum  of  $1,480.65; 
and  on  that  day,  pursuant  to  a  resolution  of 
its  board  of  directors  duly  adopted,  it  exe- 
cuted and  delivered  to  Slgmund  Roman  and 
William  K.  Pelzer,  as  trustees,  its  deed  of 
assignment,  conveying  to  them  its  property, 
real  and  personal,  of  every  description,  for 
the  benefit  of  its  creditors,  which  was  filed 
for  record  on  the  same  day,  at  8  SO  o'clock 
a.  m.,  in  the  probate  office  of  Montgomery 
county.  That  the  stock  of  goods  of  the  Pol- 
lak Company,  being  at  that  time  worth  $150,- 
000,  was  conveyed  in  the  deed  of  assignment, 
subject  to  certain  attachments  by  creditors 
of  said  company  and  a  landlord's  lien  for 
rent.  Except  as  to  book  accounts,  all  the 
notes  and  choses  in  action  of  the  company 
were  assigned  in  the  deed  of  assignment, 
subject  to  certain  pledges,  without  designat- 
ing such  pledges.  At  the  time  of  making  the 
assignment,  the  Pollak  Company  owed  to  va- 
rious creditors  a  large  amount  of  debts, 
amounting  in  the  aggregate  to  about  $200,- 
000.  That  certain  of  its  creditors,  to  wit, 
Josiah  Morris  &  Co.,  EL  B.  Claflin  Co.,  Cane, 
McCaffrey  &  Co.,  while  the  execution  of  said 
deed  of  assignment  was  in  contemplation  of 
said  Pollak  Company,  and  was  known  to  be 
so  by  said  creditors,— they  and  Pollak  Com- 
pany entered  Into  an  agreement  that  a  pref- 
erence should  be  given  to  them  by  Pollak 
Company  over  the  other  creditors  of  said 
company,  by  the  terms  of  which  deed  of  as- 
signment, although  prepared  before  the  at- 
tachments, which  were  to  be  sued  out  by 
said  named  creditors,  should  be  held  back 
from  delivery  to  the  trustees  and  from  record 
until  after  said  attachments  should  be  sued 
out  by  said  creditors,  and  levied  upon  the 
stock  of  goods  by  Pollak  Company.  Pursu- 
ant to  said  agreement  and  arrangement,  at- 
tachments were  sued  out  by  said  creditors, 
respectively,  in  the  circuit  court  of  Mont- 
gomery county,  shortly  after  7  o'clock  a.  m. 
on  January  8, 1894,  and  were  received  by  the 
sheriff,  and  Indorsed  as  received  by  him,  a 
few  minutes  before  830  o'clock  on  said  day. 
These  attachments  were  levied  by  the  sheriff 
on  the  morning  of  said  day  on  all  the  stock 
of  goods,  wares,  and  merchandise  In  the 
storehouses  of  Pollak  Company,  but  at  what 
precise  hour  they  were  levied  complainant 
was  unable  to  state.  Before  the  Issuance  of 
the  attachment,  Pollak  Company  and  the 
said  creditors  knew  that  they  were  going  to 
be  sued  out,  and  that  said  attachments  were 
sued  out  and  levied,  and  the  said  deed  of  as- 
signment was  executed,  with  the  intent  on 
the  part  of  all  said  parties  to  have  and  make 
said  attachments  and  assignments  operate  as 
a  preferential  transfer  ot  said  property  so 


levied  upon  In  favor  of  the  attaching  cred- 
itors over  the  other  creditors  of  Pollak  Com- 
pany; and,  to  further  effectuate  said  pur- 
pose, it  was  provided  in  the  deed  of  assign- 
ment that  the  same  should  be  subject  to  said 
writs  of  attachment  The  choses  in  action 
recited  in  said  deed  of  assignment  as  having 
been  pledged  or  transferred  as  collateral  se- 
curity to  the  creditors  of  Pollak  Company 
were  so  pledged  or  transferred  at  or  about 
the  time  said  deed  of  assignment  was  execut- 
ed, but  while  the  same  were  in  contempla- 
tion; but  it  was  not  known  to  the  complain- 
ant by  whom  such  choses  In  action  were 
transferred.  On  February  14, 1894,  there  was 
an  amendment  filed  to  the  original  bill,  to 
which  was  attached  a  copy  of  the  deed  of  as- 
signment The  amended  bill  alleged  that  if 
complainant  should  be  mistaken  in  the  alle- 
gations of  the  former  bill  as  to  the  circum- 
stances under  which  the  deed  of  assignment 
was  executed,  then  it  averred  that  the  deed 
was  executed  either  before  the  attachments 
were  actually  levied,  or  was  executed  after- 
wards, pursuant  to  a  resolution  passed  be- 
fore the  levy,  and  while  Pollak  Company 
was  Insolvent  and  unable  to  carry  on  busi- 
ness. It  Is  then  alleged,  upon  advice,  that 
the  corporation,  being  Insolvent  and  unable 
to  continue  business,  and  the  directors  hav- 
ing adopted  a  resolution  to  make  a  general 
assignment,  all  of  Its  property  became  a 
trust  fund  for  the  benefit  of  all  of  its  cred- 
itors, and  the  corporation  could  not  give,  nor 
the  creditors  acquire,  a  preferential  lien  on 
the  property,  or  any  of  It  The  bllL  as 
amended,  then  avers  that  the  property  was 
in  the  custody  and  control  of  defendant  Wal- 
ler, as  sheriff;  that  he  had  published  a  no- 
tice calling  for  sealed  bids  for  the  entire 
stock,  requiring  such  bids  to  Inclose  a  check 
for  a  sum  certain,  to  be  forfeited  in  event  the 
bid  was  accepted  and  the  money  not  paid. 
The  right  to  reject  all  bids  was  reserved. 
It  Is  then  averred  that  if  that  sale  Is  not 
consummated,  then  the  sheriff  proposes  to 
sell  in  some  other  way  under  the  pretended 
authority  of  the  attachments,  which  would  be 
a  violation  of  complainant's  equitable  rights. 
The  prayer  of  the  bill,  as  amended,  was  that 
the  preferences  created  by  the  attachments, 
or  sought  to  be  created  thereby,  be  annulled, 
and  that  the  goods  attached  be  treated  as  a 
part  of  the  goods  of  Pollak  Company,  which 
were  conveyed  by  the  deed  of  assignment  for 
the  benefit  of  all  the  Creditors,  and  that  they 
be  held  subject  to  the  claims  of  all  the  cred- 
itors alike;  and  further  prayed  that  said 
creditors  and  the  sheriff  who  levied  the  at- 
tachments be  restrained  from  disposing  of 
the  property,  and  that  if  the  property  lev- 
led  upon  under  the  attachments  should  be 
sold,  the  sheriff  and  the  attaching  creditors 
be  held  liable  therefor. 

To  the  original  bill  and  bill  as  amended, 
F.  M.  Billing,  Josiah  Morris  &  Co.,  and  the 
sheriff  Waller  demurred.  The  grounds  of 
the  demurrer  were  substantially  as  follows: 
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(1)  It  Is  not  shown  the  attachments  were 
wrongfully  sued  out  (2)  That  the  lien  cre- 
ated by  the  levy  of  an  attachment  Is  a  Hen 
created  by  law,  and  not  one  that  could  be 
created  by  or  be  dependent  upon  any  act  of 
the  attached  debtor.  (8)  That  It  did  not  ap- 
pear that  Pollaft  Company  conveyed  the 
property  to  the  attaching  creditors,  either  as 
security  for  or  In  payment  of  a  debt  (4) 
That  the  bill,  as  amended,  was  Inconsistent, 
In  that  It  alleged  In  the  alternative  (a)  that 
the  attachments  were  sued  out  prior  to  the 
execution  of  the  deed  of  assignment  by  con- 
sent, to  give  the  creditors  a  preference;  (b) 
they  were  sued  out  after  the  deed  of  assign- 
ment was  executed;  and  (c)  they  were  sued 
out  before  the  assignment  was  actually  exe- 
cuted, but  after  the  company  became  Inca- 
pable of  carrying  on  business,  and  after  Its  di- 
rectors had  passed  resolutions  directing  the 
deed  to  be  executed.  (5)  That  one  alterna- 
tive is  defective  because  It  Is  not  averred 
that  the  deed  was  actually  executed  before 
the  levy.  (6)  That,  If  the  deed  was  executed, 
the  assignees,  not  the  complainant,  were  the 
proper  parties  to  sue,  and  they  have  a  com- 
plete and  adequate  remedy  at  law.  (7)  The 
bin,  as  amended,  is  without  equity,  because 
it  bases  complainant's  right  to  relief  upon 
three  grounds,  each  alleged  in  the  alterna- 
tive, one  of  which— viz.  that  Pollak  Company 
was,  prior  to  the  issue  and  levy  of  said  at- 
tachment, Insolvent  and  unable  to  carry  on 
Its  business— gives  to  complainant  no  right 
to  equitable  relief.  (8)  The  bill,  as  amended, 
Is  without  equity,  because  It  bases  complain- 
ant's right  to  relief  upon  three  grounds,  each 
alleged  In  the  alternative,  one  of  which— viz. 
that  said  attachments  were  sued  out  and  lev- 
ied pursuant  to  an  agreement  entered  Into 
between  the  plaintiffs  lu  attachment  and  Pol- 
lak Company— gives  to  complainant  no  right 
to  equitable  relief.  The  defendant  Waller, 
who  was  the  sheriff,  further  demurred  to  the 
bill  on  the  ground  that  he  was  not  a  proper 
party.  The  defendants  also  moved  to  dis- 
miss the  bill  for  the  want  of  equity. 

Tompkins  &  Troy,  for  appellants.  Thor- 
ington  &  Chilton,  for  appellee. 

HEAD,  J.  We  think  the  case  made  by  the 
original  bill  is  not  to  be  distinguished,  in 
principle,  from  Rochester  v.  Armour.  02  Ala. 
432,  8  South.  780.  Its  averments  clearly  Im- 
plicate Pollak  Company  as  alder  and  abettor 
In  the  Issuance  and  levy  of  the  attachments 
at  a  time  when  that  company,  having  Just 
resolved  to  Immediately  execute  the  general 
assignment,  was  proceeding  to  do  so.  result- 
ing, In  a  few  minutes  after  the  attachments 
were  levied,  in  its  actual  execution  and  deliv- 
ery. The  averments  connect  the  two  acts, 
In  fact  and  Intent,  on  the  parts  of  both  debtor 
and  attaching  creditors,  as  one  transaction, 
had  and  completed  for  the  purpose  of  secur- 
ing, by  a  lien,  to  the  attaching  creditors,  un- 
lawful preferences  of  security  over  the  gen- 


eral creditors  who  were  to  be  provided  for 
by  the  contemplated  assignment.  In  such 
case  it  Is  Immaterial  whether  grounds  of  at- 
tachment existed  or  not.  The  statutory  affi- 
davit and  bond,  Intended  by  the  law  for  the 
protection  of  the  debtor  against  wrongful  at- 
tachments, were,  In  effect,  waived  by  the 
debtor.  Being  actually  made  and  given,  they 
were,  under  the  facts  admitted  by  the  demur- 
rer to  be  true,  mere  formalities,  designed  to 
give  to  the  proceedings  the  color  of  bona  fide 
assertions  of  lawful  remedies,  while.  In  fact, 
they  were  Intended  to  secure  unlawful  pref- 
erences. The  debtor,  Inviting  the  attach- 
ments, would  be  afforded  no  redress  upon  the 
bonds,  howsoever  clearly  it  might  be  able  to 
show  that  no  ground  of  attachment  actually 
existed.  The  attachment  law  was  enacted 
for  higher  and  better  purposes,  and  cannot 
be  perverted  to  the  accomplishment  of  such 
unjust  and  unlawful  ends.  The  Intended  se- 
curity was  therefore,  In  legal  effect,  attempt- 
ed to  be  conferred  by  the  voluntary  act  of  the 
debtor,  and  stands  upon  no  higher  ground 
than  any  mortgage  or  other  form  of  security 
It  might  have  given,  under  the  same  circum- 
stances. Under  the  facts  averred,  the  attach- 
ments and  levies  must  be  held  to  constitute 
parts  of  the  general  assignment,  as  prayed 
for;  and  the  same  1b  true,  under  the  facts 
averred  In  reference  thereto,  as  to  the  as- 
signment of  the  choses  in  action. 

The  bill,  as  amended,  Introduces.  In  the 
alternative,  three  distinct  grounds  relied  upon 
for  relief:  (1)  That  which  we  have  already 
considered;  (2)  that  the  assignment  was  exe- 
cuted before  either  of  the  attachments  was 
Issued  or  levied,  but,  by  Its  terms,  the  con- 
veyance to  the  assignees  was  made  expressly 
subject  to  the  liens  of  the  attachments  in  fa- 
vor of  the  persons  named;  and  (3)  that  the 
assignment  was  executed  after  the  levies,  but 
pursuant  to  a  resolution  of  the  board  'of  di- 
rectors of  the  assignor,  made  prior  to  the  Is- 
suance of  the  attachments,  and  while  com- 
plainant's debt  was  a  subsisting  demand 
against  the  assignor.  The  resolution  recited 
(and  the  bill  avers  the  same  to  be  true)  that 
the  Pollak  Company  was  unable  longer  to  car- 
ry on  Its  business,  and  was  Insolvent  The 
language  of  the  first  resolve,  as  It  Is  set  out 
In  the  assignment  a  copy  of  which  Is  made 
an  exhibit  to  and  part  of  the  amended  bill. 
Is  as  follows:  "Inasmuch  as  this  corpora- 
tion is  unable  to  meet  and  pay  its  liabilities 
now  due  and  becoming  due,  and  Is  insolvent 
and  unable  longer  to  carry  on  its  business 
(its  stock  In  trade  having  been  attached),  that 
It  do  execute  a  deed  of  general  assignment 
for  the  benefit  of  Its  creditors."  The  second 
was:  "That  Ignatius  Pollak,  the  president  of 
the  corporation,  be,  and  he  is  hereby,  author- 
ized to  execute  a  deed  of  general  assignment 
In  the  name  of  said  corporation,  to  William 
K.  Pelzer  and  SIgmund  Roman,  In  trust  for 
all  the  creditors  of  this  company,  conveying 
all  Its  property,  of  every  kind  and  descrip- 
tion whatsoever." 
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Considering  the  second  ground  of  relief,  the 
case  thereby  made  may  be  thus  stated:  The 
board  of  directors  of  the  debtor  company,  by 
resolution,  declared  its  purpose  to  make  a 
general  assignment  for  the  benefit  of  Its  cred- 
itors, and  authorized  Its  president  to  execute 
the  same  to  Pelzer  and  Roman.  The  presi- 
dent undertook  to  exercise  this  authority, 
but,  in  framing  the  Instrument,  he  falsely 
recited  therein,  In  substance,  that  Cane,  Mc- 
Caffrey &  Go.,  Jostah  Morris  &  Co.,  and  H. 
B.  Claflln  Co.  had  that  day  levied  attach- 
ments upon  the  goods  of  the  debtor;  and  his 
conveyance  to  the  assignees  of  the  debtor's 
property  was  made  expressly  subject  to  the 
liens  of  those  attachments.  The  case  made 
by  this  phase  of  the  bill  not  only  necessarily, 
but  In  express  words,  excludes  the  Idea  that 
the  assignment  and  attachments  were  parts 
of  one  transaction,  all  constituting  a  general 
assignment,  or  that  the  case  was  to  be  in- 
fluenced by  any  unlawful  Intent  to  create 
preferences  on  the  parts  of  the  debtor  or  at- 
taching creditors.  It  is  not  a  bill  to  annul 
the  assignment,  as  fraudulent,  but  the  va- 
lidity of  the  instrument  Is  affirmed,  and 
sought  to  be  enforced.  The  question,  then, 
presented  is:  What  is  the  effect,  as  to  the 
rights  of  creditors,  of  an  assignment  for 
their  benefit  of  all  the  debtor's  property  sub- 
ject to  the  liens  of  certain  specified  attach- 
ments, declared  In  the  Instrument  to  have 
been  levied  upon  the  property,  when,  in  fact, 
no  such  attachments  had  been  issued?  The 
assignment,  so  far  as  the  rights  of  the  as- 
signees are  concerned,  must,  like  other  con- 
veyances, be  construed,  and  the  Intention  of 
the  parties  determined,  according  to  the  legal 
effect  of  Its  terms  and  any  extrinsic  facts  to 
which  they  refer,  or  which  legitimately  bear 
upon  them.  On  its  face,  its  effect  is  that  the 
assignees  took  the  general  legal  title  to  the 
goods.  The  three  attaching  creditors  had 
Hens  upon  them  to  the  extent  of  their  claims, 
and  the  sheriff  a  special  property  and  posses- 
sion, for  the  purpose  of  enforcing  the  Hens. 
But,  upon  extrinsic  averment  of  a  creditor, 
admitted  by  demurrer  to  be  true,  no  such 
liens  and  no  such  special  property  and  pos- 
session In  the  sheriff  existed.  Where,  then, 
was  the  possession,  and  where  the  equitable 
interest  in  the  goods,  subject  to  which  the 
conveyance  was  said  to  be  made?  Does  the 
extrinsic  fact  that  the  liens  did  not  exist  op- 
erate to  Invest  the  assignees  with  the  entire 
ownership,  in  view  of  the  recitals  and  terms 
of  the  assignment,  under  which  they  take, 
or  does  it  convey  to  them  the  legal  title,  and 
reserve  to  the  assignor  the  possession  and  an 
equitable  charge  upon  the  goods  to  the  extent 
of  the  amount  of  the  claims  of  those  cred- 
itors? It  seems  that  an  affirmative  answer 
to  one  or  the  other  of  these  inquiries  is  a  nec- 
essary result,  for  certain  It  is  that,  if  the  at- 
tachments had  not  been  issued  and  levied, 
there  could  be  no  equitable  interest  or  charge 
In  favor  of  the  supposed  attaching  creditors 
named  In  the  assignment,  and  no  possession 


or  property  in  the  sheriff;  and  no  recital  or 
stipulation  of  the  assignment  could  confer 
such  upon  them.  The  liens  or  equitable  In- 
terests, which  the  recital  of  the  conveyance 
excludes  from  Its  operation,  and  the  posses- 
sion of  the  goods,  must  reside  somewhere.  If 
they  did  not  pass  to  the  assignees,  they,  of 
necessity,  remained  in  the  assignor.  What, 
then,  Is  the  effect,  upon  the  equity  of  the 
bill,  of  either  of  these  results?  If  the  first  Is 
true,  viz.  that  the  entire  interest  passed  to 
the  assignees,  It  would  seem  that  the  assign- 
ment, in  view  of  the  fact  that  the  recital  and 
assumption  therein  of  the  existence  of  the 
liens  were  a  mistake,  would  be  complete  In 
itself,  enabling  the  assignees  to  reduce  to 
possession  and  administer  the  property,  re- 
quiring no  Intervention  of  equity  to  perfect 
it,  or  to  combine  It  with  any  other  simul- 
taneous disposition,  and  that  complainant's 
remedy  would  be  against  the  assignees  when 
they  come  to  settle  their  trusts.  If  the  sec- 
ond be  true,  that  the  legal  title  only  passed 
to  the  assignees,  the  said  excepted  liens  or 
equitable  interests  and  the  possession  re- 
maining In  the  assignor,  the  consequence 
would  seem  to  be  that  the  assignment  is  only 
a  partial  one.  The  exception  from  Its  opera- 
tion of  a  substantial  estate,  subject  to  the 
claims  of  creditors,  would  deprive  the  Instru- 
ment of  the  character  of  a  general  assign- 
ment We  are  aware  of  no  principle  by 
which  such  an  exception  could  be  considered 
a  disposition  of  the  excepted  property  by  the 
assignor,  which  can  be  tacked  to  and  made 
a  part  of  the  conveyance,  thereby  converting 
the  latter  Into  a  general  assignment 

We  are  of  opinion  that  the  effect  of  the 
case  stated  is  that  the  entire  property  passed 
to  the  assignees,  for  the  following  reasons: 
That  portion  of  the  conveyance  evidencing 
the  grant  Is  in  itself  a  complete  transfer  of 
the  entire  property.  The  words  following,  to 
the  effect  that  the  grant  is  made  subject  to 
the  liens  of  three  specified  attachments,  is, 
in  legal  effect  but  an  exception  from  the 
grant  of  such  an  equitable  interest  in  the 
property  as  the  liens  mentioned  create.  In 
Frank  v.  Myers,  97  Ala.  437,  11  South.  832, 
we  had  occasion  to  discuss,  somewhat  fully, 
the  subject  of  exceptions  In  deeds,  and  we 
there  laid  down  the  essential  requisites  of  a 
valid  exception.  We  found,  In  effect  that  If, 
for  any  legal  reason,  the  exception  was  in- 
capable of  operation,  the  grant  of  the  entire 
property  was  unaffected  by  It  As  we  said 
there  In  reference  to  the  exception  then  be- 
ing considered,  the  principle  is  but  the  com- 
plement or  resultant  of  the  other  principle 
that  a  deed  delivered  must  have  effect  if  pos- 
sible, and  be  taken  most  strongly  against  him 
who  makes  it  Now,  hi  giving  practical  effect 
and  operation  to  the  exception  expressed  in 
the  present  assignment  the  assignees  must 
needs  ascertain  and  identlfv  the  particular  at- 
tachments to  which  it  refers,  and  thereby 
learn  their  scope  and  extent,  for  it  Is  by  these 
that  the  extent  of  the  Interests  excepted  la  to 
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<>e  known  and  observed.  In  that  investiga- 
tion they  ascertain  that  the  supposed  exist- 
ence of  attachment  Ileus  is  founded  in  error; 
that  no  such  liens  existed.  The  words  of  the 
-exception  expressed  are,  then,  founded  upon 
■a  myth.  They  therefore  refer  to  nothing. 
If  the  thing  which  the  words  describe  be,  iu 
truth,  nothing,  because  of  the  nonexistence  of 
the  thing,  there  is,  of  course,  nothing  upon 
which  the  exception  can  operate.  Here  the 
grant  is  of  the  entire  property.  The  mythical 
subtraction  of  nothing  from  it  leaves  the  grant 
entire.  The  words  of  the  exception  are:  "Sub- 
ject to  the  lien  of  certain  attachments  levied 
upon  it  on  the  8th  day  of  January  instant, 
to  wit,  Cane,  McCaffrey  &  Co.,  Josiah  Mor- 
ris &  Co.,  H.  B.  Claflin  Co."  It  is  not  an 
■arbitrary  exception  of  an  equitable  interest 
to  the  exteut  of  a  specified  sum,  but  of  such 
equitable  interest  as  finds  support  and  exist- 
ence in  the  levies  of  specified  attachments, 
the  existence  of  which  levies  is  essential  to 
the  existence  of  the  interests  excepted.  To 
determine  what  those  interests  are,  we  re- 
peat, the  assignees  must  look  to  the  particu- 
lar attachments.  Proceeding  to  do  so,  they 
find  that  none  such  exist.  The  exception 
therefore,  referring  to  nothing,  necessarily 
fails.  To  state  an  analogous  case:  Suppose 
■the  exception  had  been  of  the  interest'  of  A. 
B.  in  a  mortgage,  executed  to  him  at  a  cer- 
tain time,  by  the  assignor,  when,  In  fact,  no 
such  mortgage  had  ever  been  executed,  or, 
If  executed,  had  been  fully  paid  and  dischar- 
ged before  the  assignment  It  seems  clear 
to  our  minds  that  there  would  be  nothing  for 
the  exception  to  operate  upon,  and  that  the 
grant  would  be  unaffected  by  it 

What  we  have  said  is,  at  last  nothing  mors 
than  a  process  of  reasoning  leading  to  the 
proposition  that  the  parties  to  the  instrument 
intended,  by  the  clause  In  question,  no  more 
than  to  declare,  what  the  law  already  Im- 
plied, that  the  property  should  pass  to  the 
assignees,  subject  to  such  attachment  Hens, 
If  any,  which  rested  upon  It  If  there  were, 
In  fact,  no  such  liens  existing,  it  Is  clear  the 
parties  did  not  intend  that  an  Interest  equal 
to  that  they  would  have  represented,  if  they 
had  existed,  should  be  excepted  from  the 
conveyance.  The  resolution  adopted  by  the 
board  of  directors,  and  the  assignment  itself, 
show,  unmistakably,  an  Intention  to  make  a 
general  assignment,  reserving  nothing  to  the 
assignor.  As  neither  the  law  nor  the  assign- 
ment reserved  anything  to  the  three  specified 
ct editors,  because  they  did  not,  hi  fact,  have 
the  specified  Hens,  and  as  the  intention  of  the 
assignor  was  to  reserve  nothing  to  Itself,  the 
result  Is  that  the  whole  passed  to  the  as- 
signees. The  bUl  makes  no  complaint  of  the 
assignees.  It  seeks  no  relief  against  them 
for  any  abuse  of  their  trust.  It  cannot  be 
regarded  as  a  bin  against  them  for  a  settle- 
ment of  their  trust,  Independent  of  any  spe- 
cial equity;  for  it  Is  clear  the  trust  Is  not 
ripe  for  settlement  As  to  the  complaints 
against  the  sheriff  for  wrongful  Intermed- 


dling on  his  part,  it  is  not  shown  why  the  as- 
signees may  not  move  for  -the  necessary  re- 
dress. They  have  not  been  requested  to  do 
so,  nor  to  relinquish  their  right  in  that  be- 
half to  the  complainants.  They  are  charged 
with  no  dereliction  in  the  premises.  There 
is  no  equity  in  the  alleged  ground  of  relief 
under  consideration. 

As  to  the  third  ground:  We  have  no  doubt 
the  assignment  did  not  take  effect  until 
its  execution,  so  as  to  cut  off  intervening 
Hens  or  securities  created  between  the  as- 
signor's declaration  of  its  purpose  to  make 
an  assignment  and  its  actual  execution;  such 
liens  or  securities,  according  to  this  ground  of 
relief,  not  being  created  under  such  circum- 
stances as  to  blend  them  with,  and  consti- 
tute them  parts  of,  the  assignment  The  reso- 
lution of  the  board  of  directors  was  revocable 
at  any  moment  before  being  carried  into  ef- 
fect, and  could  create  no  vested  right  in  the 
creditors  to  have  It  carried  into  effect.  It 
was  not  an  agreement  with  the  creditors  to 
execute  a  general  assignment  The  cases  of 
John  ShllUto  Co.  v.  McConnell,  130  Ind.  47, 
26  N.  E.  832,  and  Wyeth  Hardware  Co.  v. 
Standard  Implement  Co.  (Kan.)  28  Pac.  171, 
properly  Interpreted,  are  not  authorities  to 
the  contrary.  They  but  state,  In  another 
form,  the  general  rule  we  have  recognized, 
that  dispositions  for  security,  made  by  the  as- 
signor, pending  the  making  of  an  assignment, 
under  circumstances  which  constitute  them, 
in  substance  and  intent  parts  of  the  assign- 
ment when  executed,  will  be  so  treated. 
This  court  has  heretofore  repudiated  the  the- 
ory that  mere'  Insolvency  of  the  corporation 
Ingrafts  a  trust  upon  Its  property  In  favor 
of  creditors.  Jewelry  Co.  v.  Volfer  (Ala.)  17 
South.  525. 

Inasmuch  as  two  of  the  alternative  grounds 
of  relief  are  thus  found  to  be  without  equity, 
the  demurrers  should  have  been  sustained, 
on  the  grounds  indicated  by  this  opinion.  3 
Brick.  Dig.  p.  378,  §  183.  An  order  wlU  be 
here  made  reversing  the  decretal  order  of  the 
chancellor,  and  sustaining  the  demurrers, 
and  remanding  the  cause.  The  bill  may  be 
amended  within  30  days,  with  power  In  the 
chancery  court,  or  chancellor  in  vacation,  to 
extend  the  time  on  sufficient  showing.  Re- 
versed, rendered,  and  remanded. 


BARRETT  et  al.  v.  POLLAK  CO.  et  al. 
H.  B.  CLAFLIN  CO.  et  al.  v.  BARRETT  et  al. 
(Supreme  Court  of  Alabama.    Nov.  19,  1895.) 

Corporations  —  Insolvency  —  Eqd itt  J ukisdio- 
tion— Plbdqb  of  Corporate  Propbrtt— As- 
slgjfmbxt  fob  benefit  of  creditors— valid- 
ITY. 

1.  The  property  of  an  insolvent  corporation 
is  not  a  trust  fund  in  the  hands  of  the  corpora- 
tion, for  its  creditors,  so  as  to  give  equity  Juris- 
diction to  administer  it  as  a  trust  estate. 

2.  Code  1886,  f  1664,  subd.  7,  prohibiting 
the  pledge  by  a  corporation  of  its  property  with- 
out the  consent  of  its  stockholders,  is  for  the 


Digitized  by  Google 


616 


SOUTHERN  REPORTER,  VoL  18. 


(Ala- 


benefit  of  the  stockholders,  and  cannot  be  taken 
advantage  of  by  creditors. 

3.  Where,  contemporaneously  with  a  gen- 
eral assignment,  attachments  are  levied  by  cred- 
itors and  recognized  in  the  assignment,  the  lev- 
ies of  the  attachment  being  mere  forms,  resort- 
ed to  by  such  creditors  and  the  debtor  to  give 
to  such  creditors  preferences  which  are  unlaw- 
ful, under  Code  1886,  f  1737,  which  provides 
that  assignments  containing  preferences  shall 
inure  to  the  benefit  of  all  the  creditors,  the  as- 
signment is  not  invalid  entirely,  but  the  at- 
tachments only  fall  by  virtue  of  the  statute, 
and  therefore  equity  has  no  jurisdiction  to  ad- 
minister as  a  trust*  fund  the  assets  of  the  debt- 
or. 

4.  A  secret  fraudulent  intent  on  the  part 
of  the  assignor  in  making  a  general  assignment, 
unknown  to  the  assignees  at  the  time  they  ac- 
cepted the  trust,  and  to  the  creditors,  does  not 
authorize  a  creditor  to  set  aside  the  assign- 
ment as  fraudulent. 

Cross  appeal  from  chancery  court,  Mont- 
gomery county;  Jere  N.  Williams,  Chancel- 
lor. 

Bill  by  H.  W.  Barrett  &  Co.  against  the  Pol- 
lak  Company  and  others.  Prom  a  decree 
sustaining  a  demurrer  to  the  complaint,  com- 
plainant appeals;  and  from  a  decree  refusing 
to  dismiss  the  complaint  for  want  of  equity, 
defendants,  the  H.  B.  Claflin  Company  and 
another,  appeal  Reversed  on  defendants'  ap- 
peal. 

The  bill  In  this  case  was  filed  by  EL  W. 
Barrett  &  Co.  on  March  1,  1894.  The  allega- 
tions of  the  bill,  as  amended,  were  that  some 
years  prior  to  January  8,  1894,  to  wit,  In 
1889,  the  Pollak  Company,  a  corporation,  was 
organized  with  a  capital  stock  of  $150,000,  a 
majority  of  which  stock  was  taken  by  Igna- 
tius Pollak.  This  corporation  purchased  the 
stock,  business,  and  good  will  of  said  Pollak, 
who  had  conducted  a  mercantile  business  in 
the  same  building,  and  said  corporation  con- 
tinued said  business.  Pollak  was  the  presi- 
dent of  said  corporation,  and  had  the  poten- 
tial control  of  its  business.  The  other  stock- 
holders were  chiefly  the  clerks  and  employes 
engaged  In  said  business.  The  corporation, 
for  a  number  of  years,  conducted  a  large 
business  In  a  building  rented  from  SIgmund 
Roman,  and  during  the  prosecution  of  said 
business  became  and  were  Indebted,  at  the 
filing  of  the  bill,  to  the  sum  of  more  than 
$200,000.  That  said  corporation  was  Indebt- 
ed to  appellees  In  the  sum  of  more  than  $1,- 
400  for  merchandise  sold  and  delivered  on  the 
10th  day  of  October,  1893,  and  prior  to  that 
time.  That  on  the  6th  day  of  January,  1894, 
said  corporation  had  a  large  stock  of  mer- 
chandise valued  at  between  $50,000  and  $109,- 
000,  and  had  due  to  it  a  number  of  debts, 
consisting  of  accounts,  promissory  notes,  etc., 
and  said  stock  of  goods  and  debts  due  to  it, 
and  certain  personal  property  mentioned,  sit- 
uated in  said  building,  constituted  the  entire 
property  and  assets  of  said  corporation,  the 
sum  being  of  value  wholly  insufficient  to  pay 
the  debts  of  the  corporation,  and  said  cor- 
poration had  become  and  was  wholly  insol- 
vent, and  unable  further  to  conduct  its  busi- 
ness, or  to  carry  out  the  object  of  Its  crea- 


tion. That  on  the  6th  day  of  January,  1894, 
It  became  apparent  to  said  Pollak  and  to  said 
corporation  that  said  corporation  was  Insol- 
vent, and  could  no  longer  carry  on  its  busi- 
ness, and  had  to  be  wound  up,  and  said  Pol- 
lak and  said  corporation  had  determined  to 
close  Its  said  business;  and  on  Saturday . 
January  6,  1894,  pursuant  to  this  purpose.  It 
paid  off  its  clerks  and  other  employes,  pre- 
paratory to  closing  Its  business  on  Monday 
morning,  January  8th,  and  on  said  6th  day 
of  January,  1894,  in  furtherance  of  said  pur- 
pose to  stop  the  business  of  said  corporation, 
caused  to  be  prepared  a  deed  of  assignment 
to  William  K.  Pelzer  and  Sigmund  Roman, 
and  caused  schedules  of  its  assets  to  be  pre- 
pared and  had  the  same  ready  for  execution 
on  the  morning  of  January  8,  1894.  That 
said  corporation  was  indebted  to  Josiah  Mor- 
ris &  Co.,  the  H.  B.  Claflin  Company,  and 
Cane,  McCaffrey  &  Co.,  among  other  cred- 
itors. That  great  Intimacy  existed  between 
said  Pollak  and  Billing,  a  member  of  said 
Josiah  Morris  &  Co.,  and  that  said  Ignatius 
Pollak  was  personally  liable  as  an  indorser 
or  guarantor  of  a  large  part  of  the  indebted- 
ness to  said  Josiah  Morris  &  CoC,  and  of  a 
large  part  of  the  Indebtedness  to  the  H.  B. 
Claflin  Company,  and  said  Ignatius  Pollak 
had  a  strong  desire  to  secure  to  said  Morris 
&  Co.  and  said  H.  B.  Claflin  Company  pay- 
ment in  full  of  their  respective  debts  In  pref- 
erence to  other  creditors.  That  to  secure  this 
preference  said  Pollak  selected  William  K. 
Pelzer  and  Sigmund  Roman,  confidential  and 
intimate  friends  of  said  Pollak  and  said  Bill- 
ing, to  act  as  assignees,— the  said  Pollak, 
Billing,  Roman,  and  Pelzer  being  general  di- 
rectors In  one  or  more  corporations,  and  other- 
wise Intimately  associated  in  business;  and 
it  was  agreed  between  said  Pollak,  Billing, 
Roman,  and  Pelzer,  or  between  Pollak  and 
some  of  thein,  that  to  secure  these  prefer- 
ences the  said  Josiah  Morris  &  Co.  and  the 
H.  B.  Claflin  Company  should  sue  out  writs 
of  attachment  against  the  Pollak  Company 
and  cause  the  same  to  be  levied  on  the  prop- 
erty of  said  corporation,  and  after  the  levy 
of  said  attachments,  that  Pollak  Company 
should  make  the  assignment  to  said  Pelzer 
and  Roman,  reserving  In  said  deed  of  assign- 
ment the  lien  to  be  acquired  by  the  levy  of 
said  attachments.  That  on  Monday,  January 
8, 1894,  about  15  minutes  past  8  o'clock  a.  m., 
attachments  against  the  Pollak  Company  in 
favor  of  Cane,  McCaffrey  &  Co.  in  the  sum 
of  $2,447.50,  In  favor  of  Josiah  Morris  &  Co. 
in  the  sum  of  $51,186,  and  hi  favor  of  the  H. 
B.  Claflin  Company  for  $37,906.58,  were  de- 
livered to  the  sheriff  of  Montgomery  county 
and  levied  upon  said  goods;  and  said  sheriff, 
pursuant  to  Instructions  of  said  plaintiffs  in 
attachment,  or  their  attorneys,  indorsed  upon 
the  attachment  of  Cane,  McCaffrey  &  Co. 
that  it  was  received  at  8:15  o'clock  and  was 
levied  by  him  at  8:15  o'clock,  and  indorsed 
on  the  attachment  in  favor  of  Josiah  Morris 
&  Co.  that  it  was  received  at  8:16  and  levied 
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at  8:16,  and  Indorsed  on  the  attachment  of 
the  H.  B.  Claflln  Company  that  It  was  re- 
ceived at  8:17  o'clock  and  levied  at  8:17 
o'clock,  on  the  morning  of  said  8th  day  of 
January,  1894.  That  after  indorsing  the  levy 
on  said  writs  of  attachment  the  sheriff  took 
possession  of  said  property,  and  at  8:80 
o'clock  a.  m.  of  said  January  8,  1894,  the 
deed  of  assignment  of  said  Pollak  Company 
to  said  Pelser  and  Roman  was  filed  for  rec- 
ord In  the  office  of  the  judge  of  probate  of 
Montgomery  county.  That  Cane,  McCaffrey 
&  Co.  were  Induced  by  Joslah  Morris  &  Co. 
and  the  H.  B.  Cta.fi  in  Company  to  sue  out 
said  attachment,  and  that  this  was  done 
with  the  knowledge  of  said  Pollak.  Pelzer, 
and  Roman,  and  was  done  for  the  purpose  of 
concealing  from  the  other  creditors  of  the 
Pollak  Company  the  arrangements  to  secure 
preferences  to  Joslah  Morris  &  Co.  and  the 
EL  B.  Claflln  Company,  as  aforesaid.  That 
the  confidential  relations  existing  between 
said  Pollak  and  Billing  have  not  been  dis- 
turbed by  the  Issuing  of  said  attachments, 
although  said  Billing  is  surety  on  each  one 
of  said  attachment  bonds.  The  ground  of  at- 
tachment, as  set  forth  in  the  affidavits  for 
the  same,  was  that  the  said  Pollak  Company 
had  money,  property,  or  effects  liable  to  sat- 
isfy its  debts,  which  it  fraudulently  with- 
held; but  said  alleged  ground  of  attachment 
had  no  existence  in  fact,  and  the  only  ground 
for  the  making  of  said  affidavit  was  the  vol- 
untary admission  by  said  Pollak,  done  for  the 
purpose  of  procuring  the  issuance  of  said  at- 
tachment, and  there  was  no  real  ground  for 
Issuing  said  attachments,  or  either  of  them. 
That  after  the  filing  of  said  deed  of  assign- 
ment the  said  sheriff  issued  garnishments  on 
said  writs  of  attachment  against  said  P.  M. 
Billing,  William  K.  Pelzer,  and  others,  to  an- 
swer what  they  were  severally  indebted  to 
said  Pollak  Company,  and  said  garnishments 
were  issued  with  the  knowledge  and  consent 
of  said  Pelzer  In  furtherance  of  said  purpose 
to  secure  said  preferences,  and  with  the  fur- 
ther purpose  of  concealing  from  other  cred- 
itors of  said  corporation  that  said  attach- 
ments were  collusive. 

It  Is  further  alleged  that  there  was  an 
agreement  between  the  three  attaching  cred- 
itors, made  prior  to  the  levying  of  said  at- 
tachments, as  to  the  proportion  in  which  they 
are  to  severally  share  what  may  be  realized, 
and  that  all  of  said  attachments  were  sued 
out  and  delivered  to  the  sheriff  at  the  same 
time,  and  levied  at  the  same  time,  and  the 
agreement  as  to  the  proportion  in  which  the 
proceeds  of  said  attachments  were  to  be 
shared  was  known  to  said  Pollak  Company 
before  said  attachments  were  issued.  That 
said  Pelzer  and  Roman  accepted  the  said 
trust  on  the  8th  day  of  January,  1894,  and 
on  the  13th  day  of  January,  1894,  said  Roman, 
as  landlord,  sued  out  an  attachment  against 
said  Pollak  Company  for  the  rent  of  said 
buildings,  to  the  amount  of  $9,727.44,  alleg- 
ing, as  ground  for  said  attachment,  that  Pollak 


Company  had  made  a  general  assignment,, 
and  the  said  attachment  was  levied  by  said 
sheriff  on  the  same  property  upon  which  the 
other  attachments  had  been  levied.  That  the- 
interest  of  said  Roman,  as  attaching  creditor, 
was  adverse  to  the  rights  of  appellees  and  the 
other  creditors  of  said  corporation.  In  the 
said  deed  of  assignment,  the  following  lan- 
guage is  found  as  a  resolution,  purporting  to 
have  been  passed  by  the  board  of  directors 
of  said  Pollak  Company,  to  wit:  "This  cor- 
poration is  unable  to  meet  and  pay  its  lia- 
bilities now  due  and  becoming  due,  and  is 
insolvent  and  unable  longer  to  carry  on  its 
business,  its  stock  in  trade  having  been  at- 
tached." That  said  recitals  were  true,  ex- 
cept that  its  stock  in  trade  had  been  at- 
tached, but  said  resolution  was  in  fact  adopt- 
ed by  said  corporation  before  its  stock  In- 
trade  was  attached.  Said  deed  of  assign- 
ment was  in  fact  executed  by  the  Pollak  Com- 
pany and  accepted  by  said  Pelzer  and  Roman 
before  said  stock  in  trade  was  attached,  and 
the  statements  in  said  deed  of  assignment 
that  said  stock  of  goods  had  been  attached 
was  inserted  in  said  deed  of  assignment  for 
the  purpose  of  preventing  said  Pelzer  and 
Roman,  as  assignees,  from  making  defense 
against  said  attachments.  That  on  or  prior 
to  January  8,  1894,  the  Pollak  Company  had 
attempted  to  pledge  as  collateral  security  cer- 
tain choses  in  action  and  securities  to  said 
Joslah  Morris  &  Co.  and  the  H.  B.  Claflln 
Company.  That  in  said  deed  of  assignment 
it  was  alleged  that  the  only  Interest  of  said 
Pollak  in  said  choses  In  action  and  securities 
was  that  of  pledgor,  for  the  purpose  of  prevent- 
ing said  Pelzer  and  Roman,  as  assignees,  from- 
raising  any  question  as  to  the  validity  of  such 
hypothecation.  It  is  further  alleged  that  on  the 
6th  day  of  January,  1894,  or  prior  thereto,,  the 
said  Pollak  Company  abandoned  its  purpose 
of  carrying  on  its  business,  because  further 
prosecution  of  its  business,  by  reason  of  its 
Insolvency  and  loss  of  credit  was  impossible, 
and  It  had  become  unable  to  meet  its  obliga- 
tions, and  all  of  the  assets  of  said  corporation, 
thereby  became  and  were  a  trust  fund  for  the 
benefit  of  Its  creditors,  and  it  was  the  duty  of 
said  corporation,  and  of  the  said  Pollak  as  its 
president,  to  have  taken  such  measures  as 
would  have  resulted  in  an  equitable  distribu- 
tion of  the  assets  among  all  the  creditors  alike, 
and  that  all  the  acts  of  said  corporation,  after 
the  abandonment  of  its  purpose  to  continue 
business,  by  which  a  preference  was  attempted 
to  be  given  to  said  attaching  creditors  were, 
as  to  appellees  and  other  creditors  of  said  cor- 
poration, null  and  void. 

It  Is  further  alleged  that  by  the  levy  of  said 
attachments  the  sheriff  acquired  a  special  title 
in  said  property.  That  said  goods  were  a  trust 
fund  for  the  payment  of  the  debts  of  said  cor- 
poration, and  by  the  levy  of  said  attachments- 
no  preference  was  obtained,  and  that  the  said 
sheriff  holds  said  property  for  the  use  of  all 
the  creditors  of  said  corporation  alike;  but  in> 
furtherance  of  the   collusive   agreement  by 
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which  sold  attachments  were  sued  out,  the  said 
PoUak  Company,  by  Ignatius  Pollak,  president, 
the  said  Pelzer  and  Roman,  assignees,  and  the 
said  attaching  creditors,  have  all  agreed  that 
said  sheriff,  without  authority  ol  law,  and  In 
disregard  of  the  rights  of  the  general  •  cred- 
itors of  said  corporation,  did  sell  said  property 
at  private  sale,  and  it  is  the  concurrent  purpose 
of  said  attaching  creditors  and  of  said  assign- 
ees of  said  Pollak  Company  to  have  the  pro- 
ceeds of  said  sale  applied  to  the  payment  of  the 
claims  of  said  attaching  creditors.  Said  Pelzer 
and  Roman,  as  such  assignees,  had  no  author- 
ity to  consent  to  said  private  sale,  and  their 
consent  was  given  pursuant  to  the  original  de- 
sign and  purpose  to  aid  in  securing  a  preference 
to  said  attaching  creditors.  That  the  value  of 
said  goods  so  levied  on  was  about  $109,000. 
That  after  the  advertisement  by  the  sheriff  of 
said  private  sale,  an  agreement  in  writing  was 
entered  into  between  said  attaching  creditors, 
the  said  Pollak  Company  and  said  assignees 
that  the  sheriff  should  sell  said  goods  at  private 
sale  at  $45,100,  that  being  the  amount  of  a  pre- 
tended bid  for  the  same  by  one  T.  L.  Jones. 
That  after  the  filing  of  the  original  bill  in  this 
cause,  the  sheriff  refused  to  sell  said  goods  at 
private  sale  without  indemnity,  and  thereupon 
said  Joslah  Morris  &  Co.  and  the  H.  B.  Claflin 
Company,  as  principals,  and  W.  F.  Vandiver 
and  Louis  Steiner.  as  sureties,  executed  a  bond 
of  Indemnity  to  said  sheriff.  That  the  pretend- 
ed bid  of  said  Jones  was  really  made  for  said 
Pollak  and  associates,  said  Roman  being  one 
of  them,  and  afterwards  on  the  5th  day  of 
March,  1804,  said  Pollak  and  Roman  and  some 
other  persons  organized  a  new  corporation,  call- 
ed "The  Pair,"  and  said  new  corporation  paid 
said  sheriff  the  said  sum  of  $45,100,  and  took 
possession  of  said  goods,  and  said  new  cor- 
poration thereby  took  possession  of  the  store- 
house in  which  said  Pollak  Company  had  done 
business,  and  began  to  advertise  and  sell  said 
goods.  That  said  Ignatius  Pollak,  for  many 
years  prior  to  the  organization  of  Pollak  Com- 
pany had  done  business  in  the  same  storehouse 
under  the  name  of  "The  Dollar  Store,"  and 
when  said  Pollak  Company  was  organized  the 
right  to  use  said  name  ("The  Dollar  Store") 
and  the  good  will  of  the  business  was  trans- 
ferred to  said  Pollak  Company,  and  was  worth 
$25,000,  and  "The  Fair"  has  used  the  name  of 
"The  Dollar  Store,"  and  has  appropriated  the 
entire  good  will  of  said  Pollak  Company,  of  the 
value  aforesaid,  and  "The  Fair"  is  liable  In 
equity  for  the  value  of  said  good  will,  and  is 
liable  for  the  full  value,  to  wit,  $109,000,  of 
said  goods  so  purchased.  That  of  the  rent 
claimed  by  said  Roman,  as  landlord,  a  large 
part  thereof,  for  which  an  attachment  was 
sued  out,  was  not  due  and  payable  for  a  long 
time  after  the  suing  out  of  said  attachment, 
yet  said  Roman,  intending  to  secure  an  ad- 
vantage to  himself,  and  in  violation  of  his  duty 
as  assignee,  and  by  the  connivance  of  said  Pol- 
lak, as  president  of  said  Pollak  Company,  ob- 
tained judgment  for  the  whole  amount  due  on 
Us  attachment  on  March  3,  1894,  although 


said  attachment  suit  did  not  stand  for  trial  un- 
til the  October  term,  1891,  and  on  March  5, 
1894,  said  Roman  collected  the  full  amount  of 
said  judgment  and  Interest  from  the  sheriff, 
out  of  said  $45,100,  proceeds  of  the  sale  of  the 
goods,  and,  having  collected  his  rent  in  full, 
as  landlord,  the  said  Roman,  as  assignee,  with 
the  concurrence  of  said  Pelzer,  relet  said  prem- 
ises for  the  unexpired  term  for  which  he  had 
collected  rent  to  "The  Fair"  at  a  rate  of  rental 
much  less  that  that  collected  by  him  as  land- 
lord, and  less  than  the  actual  rental  value  of 
said  building.  That  the  occupation  of  said 
storehouses  is  necessary  and  advantageous  to 
the  conduct  of  said  business  and  to  the  preser- 
vation of  the  good  will  thereof,  and  the  said 
stock  of  goods  will  sell  for  more  In  said  store 
than  If  moved  to  another  location.  That  after 
said  sheriff  had  advertised  for  bids  for  the 
sale  of  said  goods  at  private  sale,  a  person  in 
all  respects  a  desirable  tenant  offered  to  pur- 
chase said  stock  of  goods  for  $50,000,  on  con- 
dition that  said  Roman,  as  landlord  or  assignee, 
would  lease  to  said  party  the  said  storehouse 
for  a  term  of  the  present  lease  of  the  Pollak 
Company,  and  said  Roman  refused  to  consent 
to  said  proposition.  The  said  Roman  was  in- 
terested in  said  private  sale,  and  his  object  in 
consenting  to  the  same  as  one  of  the  assignees 
was  to  secure  to  himself  and  the  other  stock- 
holders in  "The  Fair"  said  goods  at  less  than 
their  value.  That  the  private  sale  of  said  goods 
and  the  delivery  thereof  to  "The  Fair"  was  an 
equitable  conversion  of  the  same  by  said  Pol- 
lak Company,  the  said  attaching  creditors,  the 
said  assignees,  the  said  sheriff,  the  said  Van- 
diver,  and  the  said  Steiner,  as  well  as  'The 
Fair."  It  is  further  alleged  that  said  Ignatius 
Pollak,  as  president  of  said  Pollak  Company, 
assented  and  procured  or  Induced  the  Issuance 
of  said  several  attachments,  and  caused  and 
procured  the  deed  of  assignment  to  be  execut- 
ed, for  the  purpose  of  protecting  himself  as  ln- 
dorser  of  the  debts  of  the  Pollak  Company, 
and  that  the  procurement  of  the  execution  of 
said  deed  of  assignment  and  the  Issuance  of 
said  attachments  was  a  part  of  a  scheme  to 
hinder,  delay,  and  defraud  appellees  and  the 
other  creditors  of  said  Pollak  Company,  and 
that  said  deed  of  assignment  and  said  writs  ot 
attachment  were  null  and  void  as  against  ap- 
pellees and  the  other  creditors  of  the  Pollak 
Company.  It  is  further  alleged  that  on  the  3d 
day  of  March,  1894,  the  H.  B.  Claflin  Com 
pany  and  Joslah  Morris  &  Co.  obtained  judg- 
ments nil  diclt  in  said  attachment  suits,  and 
on  the  5th  day  of  March,  1894,  the  sheriff  of 
Montgomery  county,  under  directions  of  said 
attaching  creditors,  distributed  the  $45,100  re- 
ceived for  said  goods  by  paying  to  said  Roman 
$9,654.55,  Joslah  Morris  &  Co.,  $15,240,  the 
H.  B.  Claflin  Company  $11,520,  and  reserved 
for  Cane,  McCaffrey.  &  Co.  $2,453.60,  and  the 
balance  of  said  $45,100  was  paid  out  by  said 
sheriff  in  taxes,  license,  insurance,  and  costs. 
It  Is  further  alleged  that  Roman  and  Pelzer. 
as  assignees,  have  no  authority  to  contest  the 
validity  of  the  issuance  or  levy  of  said  attach- 
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menta,  or  the  amount  due  said  attaching  cred- 
itors, nor  the  validity  of  any  hypothecation  of 
securities  or  choses  in  action  of  said  corpora- 
tion, and  it  is  contrary  to  equity  and  good  con- 
science that  appellees  and  other  creditors  of 
said  insolvent  corporation  should  be  forced  to 
have,  as  their  representatives  in  winding  up 
the  business  and  distributing  the  assets,  trus- 
tees thus  restricted  and  limited  in  authority. 
That  a  good  defense  exists  to  a  large  part  of 
the  debts  claimed  to  be  due  by  said  hypotheca- 
tion. Josiah  Morris  &  Co.,  the  H.  B.  Claflin 
Company,  Cane,  McCaffrey  &  Co.,  William  K. 
Pelzer,  Sigmund  Roman,  W.  R.  Waller,  as 
sheriff,  W.  F.  Vandiver,  Louis  Steiner,  and 
"The  Fair"  are  all  made  parties  defendant 

The  prayer  Is  that  the  court  will  take 
jurisdiction  of  the  administration  of  the 
property  and  assets  of  said  Pollak  Company 
and  cause  the  same  to  be  distributed  to  the 
creditors  pro  rata,  and  that  the  deed  to 
Pelzer  and  Roman,  as  assignees,  be  declared 
null  and  void;  that  all  of  said  attachments 
be  avoided;  that  a  receiver  be  appointed 
of  all  the  property  and  assets  of  said  Pol- 
lak Company,  owned  by  it  on  the  6th  day  of 
January,  1894;  that  the  sheriff  be  required 
to  deliver  the  property  levied  on  by  him, 
or  its  proceeds,  to  said  receiver;  that  said 
Pelzer  and  Roman  be  required  to  deliver  to 
said  receiver  all  the  property  which  came 
into  their  possession;  that  the  receiver  as- 
certain the  true  amount  due  to  said  Roman 
for  rent;  that  the  receiver  be  required  to 
sell  all  the  property  to  said  corporation,  to 
collect  all  the  debts  due  to  it,  to  settle  and 
adjust  all  hypothecations,  all  choses  in  ac- 
tion, and  securities  In  accordance  with  the 
equitable  rights  of  the  creditors  of  said  cor- 
poration and  of  the  creditors  to  whom  said 
choses  in  action  or  securities  have  been 
hypothecated;  that  the  receiver  be  directed 
to  pay  the  proper  amount  due  to  said  Roman 
as  landlord,  and  distribute  all  the  balance 
of  the  money  of  said  corporation  pro  rata, 
without  any  priority  or  preference  whatso- 
ever by  reason  of  attachments  or  service 
of  garnishments;  that  all  the  creditors  of 
the  Pollak  Company  who  desire  to  partici- 
pate in  the  distribution  of  its  property  be  re- 
quired to  prove  their  debts  before  the  regis- 
ter, with  the  right  given  to  any  corporation 
or  creditor  to  contest  the  indebtedness  claim- 
ed by  any  other  creditor;  *  that  reasonable 
costs  for  the  prosecution  of  this  suit,  includ- 
ing reasonable  allowance  to  their  solicitors 
for  services  herein,  be  paid  by  the  receiver 
out  of  the  funds  in  his  hands  before  any 
distribution  to  the  creditors  of  said  corpora- 
tion. 

The  H.  B.  Claflin  Company  and  Cane,  Mc- 
Caffrey &  Co.  moved  to  dismiss  the  bill  for 
the  want  of  equity.  On  the  submission  of 
the  cause  upon  this  motion,  the  chancellor 
overruled  It  The  Pollak  Company  demur- 
red to  the  bill  on  several  grounds,  among 
which  was  that  it  was  multifarious,  In  that 
it  seeks  to  hold  certain  defendants,  not  in 


privity  with  each  other,  liable  for  different 
acts  and  undertakings  having  no  connection 
one  with  the  other.  This  demurrer  was  sus- 
tained. H.  W.  Barrett  &  Co.  appealed  from 
the  decree  sustaining  the  demurrer,  and  as- 
sign the  same  as  error.  The  H.  B.  Claflin 
Company  and  Cane,  McCaffrey  &  Co.  took 
a  cross  appeal  from  the  decree  of  the  chan- 
cellor overruling  their  motion  to  dismiss  the 
bill  for  the  want  of  equity,  and  assign  this 
decree  as  error. 

Tompkins  &  Troy,  for  appellants.  Troy  & 
Watts,  for  appellees. 

HBAD,  J.  In  Pollak  Co.  v.  Muscogee 
ManuT g  Co.  (at  the  present  term)  18  So. 
611,  we  practically  settled  the  controlling 
questions  presented  by  these  appeals.  In 
that  case  the  purpose,  in  one  phase  of  the 
bill,  was  to  have  three  specified  attachments, 
and  the  levies  thereof,  upon  goods  of  the 
Pollak  Company,  a  corporation,  alleged  to 
have  been  invited  and  procured  by  the  debt- 
or itself,  and  certain  pledges  of  choses  In 
action  made  by  the  debtor  to  two  of  those 
attaching  creditors,  declared  parts  of  a  gen- 
eral assignments  executed  by  the  debtor 
shortly  afterwards;  and,  in  another  phase, 
to  have  the  attached  property  administered 
as  a  trust  fund  for  the  benefit  of  creditors, 
the  trust  character  arising,  as  contended, 
from  the  insolvency  of  the  debtor  corpora- 
tion. Like  that,  the  present  bill,  which  is 
filed  by  a  creditor  of  the  same  corporation, 
In  one  of  its  phases,  seeks  to  have  the  prop- 
erty of  the  corporation  distributed  to  all  Its 
creditors,  as  a  trust  fund  of  the  same  char- 
acter; and,  In  another  phase,  unlike  the 
other  bill,  seeks  to  annul  both  the  attach- 
ments and  the  assignment  as  fraudulent 
and  void,  and  to  have  the  property  adminis- 
tered by  a  receiver  of  the  court's  appoint- 
ment The  pledges  of  choses  in  action  are 
sought  to  be  invalidated  for  nonconformity, 
by  the  corporation,  to  the  provisions  of  sub- 
division 7  of  section  1664  of  the  Code  of 
1886,  requiring  a  certain  consent  of  stock- 
holders, manifested  in  a  prescribed  way,  to 
authorize  a  pledge  of  its  property  by  a  cor- 
poration. There  are,  in  the  amendments  to 
the  bill,  many  averments  of  fraud  and  col- 
lusion on  the  part  of  the  assignors,  the  as- 
signees, the  sheriff,  and  the  attaching  cred- 
itors, all  of  whom  are  parties  to  the  bill; 
but  tbey  all  relate  to  the  administration  of 
the  property  subsequent  to  the  levies  of  the 
attachments  and  the  execution  of  the  as- 
signment They  are  acts  of  spoliation  and 
maladministration,  committed  by  these  per- 
sons, which  it  would  be  within  the  province 
of  a  court  of  equity  to  redress,  at  the  suit  of 
a  creditor  who  establishes,  by  his  bill  and 
proof,  an  equity  to  have  the  court  take 
charge  of  the  administration  of  these  trus- 
tees, or  to  set  aside  the  trust  entirely,  by 
reason  of  fraud  In  Its  creation,  or  other  viti- 
ating circumstances  annulling  it;  or,  afflrro- 
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tag  the  validity  of  the  trust,  to  set  the  as- 
signees aside  for  unfitness  or  maladministra- 
tion subsequent  to  their  creation.  We  have 
seen  that  the  complainants'  standing  In 
court,  If  they  have  any,  rests  upon  the  aver- 
ments that  the  attachments  and  assignment, 
in  respect  of  the  property  levied  upon  or 
assigned,  are  vitiated  by  fraud,  or  that  the 
property  was  a  trust  fund  for  creditors, 
which  rendered  the  attachments  and  assign- 
ment ineffectual  to  impair  the  rights  of  com- 
plainants, and,  as  to  the  choses  in  action 
pledged,  that  the  pledges  are  invalid  bv  rea- 
son of  nonconformity  to  the  statute  afore- 
said. If  there  is  no  equity  in  either  of  these 
alleged  grounds  of  relief,  the  court  will  not 
take  cognizance  of  the  alleged  acts  of  mal- 
administration occurring  subsequent  to  the 
creation  of  the  trusts,  for  the  reason  that 
the  complainants  have  not  by  their  bill  giv- 
en themselves  a  standing  In  court  by  which 
they  can  Invoke  the  exercise  of  that  jurisdic- 
tion. Repudiating  the  trusts,  and  failing  to 
sustain  that  position,  they  must  needs  go 
out  of  court. 

As  to  the  trust  character  of  the  property 
of  the  corporation,  by  reason  of  its  insolven- 
cy, we  settled  that  question,  in  an  exhaustive 
and  unanswerable  opinion  by  Justice  Mc- 
Clellan.in  O'Bear  Jewelry«Oo.  v.  Volfer  (Ala.) 
17  South.  525;  and  followed  that  case  In  Pol- 
la  k  Co.  v.  Muscogee  Manufg  Co.,  supra, 
repudiating  the  trust  fund  doctrine.  There 
are  some  explanations,  contained  in  the  sep- 
arate opinion  of  Justice  Coleman  In  the 
O'Bear  Case,  which  were  not  passed  upon  by 
the  other  members  of  the  court.  As  to  the 
pledges  of  choses  In  action,  the  statute  re- 
lied upon  (Code  1886,  |  1664,  subd.  7)  was  en- 
acted for  the  protection  of  stockholders,  and 
a  creditor  cannot  invoke  it.  Nelson  v.  Hub- 
bard, 96  Ala.  288,  11  South.  428,  and  cases 
therein  cited  at  page  253,  96  Ala.,  and  page 
428,  11  South.,  particularly,  Beecher  v.  Roll- 
tag  Mill  Co.,  45  Mich.  103,  7  N.  W.  695, 
which  we  quoted  and  approved.  There  is 
no  equity,  therefore,  in  this  ground  of  relief. 

In  the  Muscogee  Manufg  Co.  Case,  supra, 
we  ruled,  upon  substantially  the  same  aver- 
ments of  facts  in  reference  thereto  as  are 
averred  in  the  present  bill,  that  the  issuance 
and  levies  of  the  attachments  were  mere 
forms  resorted  to  by  the  attaching  creditors 
and  the  debtor,  for  the  purpose  of  giving  to 
those  creditors  unlawful  preferences  of  secu- 
rity over  the  general  creditors,  who  were  to 
be  provided  for  by  the  contemplated  general 
assignment  which  was  executed  a  few  min- 
utes afterwards,  and  that  they  were  and 
must  be  treated  as  parts  of  the  general  as- 
signment. That  being  their  effect,  the  stat- 
ute (Code  1886,  f  1737)  merely  annuls  the 
preference,  preserving  the  validity  of  the  as- 
signment as  a  trust  for  all  the  creditors,  and 
it  makes  no  difference  that  the  preference 
was  attempted  to  be  created  with  an  actually 
fraudulent  Intent  Holt  v.  Bancroft,  80 
Ala.  193;  Banner  v.  Brewer,  69  Ala.  191; 


Rochester  v.  Armour,  92  Ala.  433,  8  South. 
780,  and  Preston  v.  Spauldlng,  120  111.  208. 
10  N.  E.  908,  therein  quoted  and  approved. 
It  is  by  the  mandate  of  the  statute  that  the 
unlawful  preference  is  to  be  merged,  so  to- 
speak,  In  the  assignment  Suppose  the  pref- 
erence had  been  attempted  to  be  created  by 
the  terms  of  the  assignment  itself.  It  is 
manifest  no  extent  of  actually  fraudulent  In- 
tention, inciting  its  creation,  would,  in  view 
•f  the  statute,  annul  the  entire  assignment 
The  only  purpose  of  the  parties  was  to  cre- 
ate a  preference.  In  the  very  nature  of 
fraud,  that  purpose  was  necessarily  fraudu- 
lent, actually  or  constructively,  for  the  rea- 
son that  it  designed  to  violate  the  law,  to 
the  injury  of  the  general  creditors.  The 
validity  of  the  assignment  not  being  assailed 
for  any  other  cause,  it  results  that  there  is 
no  equity  in  any  of  the  grounds  of  relief  set 
forth  in  the  bill.  In  discussing  the  validity 
of  the  general  assignment  in  respect  of  the 
charge  of  fraud,  we  do  not  overlook  the  fact 
that  the  last  amendment  filed  alleges  that 
said  Ignatius  Pollak  (who,  under  the  aver- 
ments of  the  bill,  was  essentially  the  cor- 
poration itself)  not  only  did  the  acts  of  con- 
version and  maladministration  after  the  as- 
signment was  executed,  which  are  charged 
against  him  and  others  in  the  bill,  with  the 
fraudulent  intent  and  purpose  of  reacquiring 
ownership  and  possession  of  the  goods  in 
the  manner  he  is  alleged  to  have  acquired 
the  same,  but  that  he,  the  said  Pollak,  also 
procured  the  issuance  and  levy  of  the  at- 
tachments, and  executed  the  general  assign- 
ment to  Peizer  and  Roman,  with  the  same 
fraudulent  intent  and  purpose;  and  we  think 
it  cannot  be  doubted  that  this  allegation,  ad- 
mitted to  be  true,  would  have  stamped  both 
the  attachments  and  general  assignment  as 
fraudulent  and  void,  and  given  the  bill  equi- 
ty for  the  relief  it  seeks,  if  it  had  been  fur- 
ther averred  that  the  assignees,  at  the  time 
they  accepted  the  assignment  or  the  general 
creditors  provided  for  by  the  assignment 
knew  of  or  participated  in  that  fraudulent 
intent.  But  it  is  the  rule  in  this  state  that 
the  secret  fraudulent  Intent  of  the  assignor 
In  making  a  general  assignment  for  cred- 
itors, unknown  to  the  assignees  at  the  time 
they  accept  the  trust  and  to  the  creditors, 
does  not  authorize  one  of  the  creditors  to  set 
aside  the  assignment  for  fraud.  Truss  v. 
Davidson,  90  Ala.  359,  7  South.  812.  This 
is  the  way  we  understand  the  averments  of 
the  bill.  The  motions  to  dismiss  the  bill  for 
want  of  equity  ought  to  have  been  sustained. 

We  deem  it  unnecessary  to  consider  the 
rulings  of  the  court  upon  the  demurrers  to 
the  bill,  for,  whether  well  or  illy  taken,  there 
was  no  harmful  error  in  sustaining  them, 
since  the  bill  ought  to  have  been  dismissed 
for  want  of  equity.  As  we  cannot  say,  how- 
ever, that  the  bill  may  not  be  amended  so 
as  to  give  it  equity  for  the  relief  it  seeks, 
and  give  the  complainants  a  standing  in 
court  to  have  the  said  alleged  subsequent 
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■acts  of  maladministration  Investigated  and 
corrected,  we  remark  that  we  do  not  con- 
sider the  bill,  If  so  amended,  multifarious; 
nor  is  It  necessary  that  It  be  sworn  to.  The 
decree  on  the  appeal  of  complainants  will 
be  affirmed,  and  on  the  appeal  of  respond- 
ents will  be  reversed,  and  a  decree  here  ren- 
dered dismissing  the  bill  for  want  of  equity 
unless,  within  80  days,  it  shall  be  so  amend- 
ed as  to  give  It  equity,  with  power  In  the 
•chancery  court,  or  chancellor  in  vacation,  to 
extend  the  time  on  sufficient  showing.  The 
cause  will  be  remanded.  Reversed,  render- 
ed, and  remanded. 


(47  La.  Ann.) 
STATE  t.  THOMPSON.    (No.  11,896.) 
(Supreme  Court  of  Louisiana.    Dec.  2,  1896.) 
Criminal  Law— Evidence  or  Accomplice— Cob- 
BOBORATION. 

1.  The  court  again  affirms  that  juries  may 
convict  on  the  testimony,  not  corroborated,  of 
the  accomplice,  if  they  believe  his  testimony. 
1  GreenL  Ev.  t$372,  379;  1  Archb.  Cr.  Law,  p. 
602;  State  v.  Prudhomme,  26  La.  Ann.  622; 
State  v.  Russell.  83  La.  Ann.  188;  Const,  art 
168. 

2.  The  decisions  in  the  Callahan  and  Du- 
doussat  Cases  do  not  trench  on  previous  deci- 
sions in  reference  to  accomplices.  One  of  these 
decisions  holds  that,  if  corroboration  of  the  ac- 
complice is  attempted,  it  must  be  by  that  species 
of  confirmatory  testimony  the  law  exacts  in  such 
cases.  The  other  holds  that  this  court  will  not 
set  aside  a  verdict  on  the  ground  that  illegal 
testimony  was  admitted  to  sustain  that  of  the 
accomplice,  when  it  was  an  issue  of  fact,  with 
which  this  court  cannot  deal,  whether  or  not 
the  witness  was  a  feigned  accomplice  .or  an  ac- 
complice at  aU.  State  v.  Callahan,  17  South. 
60.  47  La.  Ann.  444;  State  v.  Dudoussat  17 
South.  685,  47  La.  Ann.  977;  Const,  art.  81,— 
limiting  the  jurisdiction  of  this  court  in  crim- 
inal cases. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Claiborne;  Allen  Barksdale,  Judge. 

Henry  Thompson  was  convicted  of  arson, 
and  appeals.  Affirmed. 

E.  H.  McCIendon,  for  appellant  M.  J. 
Cunningham,  Atty.  Gen.,  and  James  D. 
Everett,  Dist  Atty.,  for  the  State. 

MILLER,  J.  From  a  sentence  for  arson, 
defendant  appeals.  The  judge  refused  to 
instruct  the  jury  that  the  defendant  could 
not  be  convicted  on  the  testimony  alone  of 
an  accomplice  not  corroborated,  and  this  re- 
fusal Is  the  subject  of  the  bills  of  exceptions. 
The  particeps  crlminls  is  not  on  that  ac- 
count an  Incompetent  witness.  Competency 
exists  until  conviction  and  sentence.  Hence 
it  is  settled  that  the  accomplice  may  be  used 
as  a  witness  by  the  state.  In  this  case  the 
'defendant  alone  was  Indicted;  and  even 
when  the  participant  Is  Jointly  Indicted  with 
the  other,  the  prosecution  as  to  the  accom- 
plice may  be  withdrawn,  to  use  him  as  a 
witness.  1  GreenL  Ev.  §§  372,  379;  1  Archb. 
Cr.  Law,  p.  502;  State  v.  Prudhomme,  25 
La.  Ann.  522;  State  v.  Russell,  33  La.  Ann. 


135.  The  testimony  of  the  accomplice  being 
admissible,  It  has  been  held  by  the  courts  of 
other  states  and  In  Louisiana  that  the  con- 
viction could  be  had  on  the  testlmonv  alone 
of  the  accomplice,  without  corroboration,  if 
the  jury  believed  his  testimony.  This  con- 
clusion was  reached  by  our  courts  more 
readily,  perhaps,  because  our  law  makes  the 
Jury  judges  of  the  facts.  Const  art.  168; 
Rev.  St  S  991. 

It  Is  claimed  In  argument  here  that  our 
courts  have  gone  too  far  In  holding  that 
juries  may  convict  on  the  unaided  testimony 
of  an  accomplice.  While  the  text  writers 
recognize  the  infirmity  of  that  species  of 
testimony,  and  commend  the  caution  judges 
have  enjoined  on  juries  with  reference  to 
such  testimony,  still  it  Is  the  current  of  au- 
thority that  the  Jury  may  act  on  the  testi- 
mony of  the  accomplice  only,  and  convict 
1  Greenl.  Ev.  S  380;  1  Archb.  Cr.  Law,  p.  502; 
Whart  Cr.  Ev.  I  441.  With  us  the  charge  of 
the  Judge  is  restricted  to  giving  the  jury 
the  law  applicable  to  the  case,  leaving  to 
them  the  determination  of  the  weight  due 
to  the  testimony.  The  direction  given  by  judges 
in  other  states  not  to  convict  on  the  testimony 
of  an  accomplice  would  be  to  trench  on  the 
functions  of  the  Jury  here.  Const  art.  168;  Rev. 
St.  f  991.  We  think,  therefore,  that  the  deci- 
sions of  our  courts  on  this  subject  have  very 
respectable  support  In  the  text-books  and 
jurisprudence  of  other  states,  and  are  In 
harmony  with  our  constitution  and  laws. 

It  Is  urged  on  us  that  the  decisions  In 
State  v.  Callahan,  47  La.  Ann.  444, 17  South. 
50,  and  State  v.  Dudoussat,  47  La.  Ann.  977, 
17  South.  686,  respectively,  are  In  conflict 
with  previous  decisions.  Neither  of  those 
decisions  exhibits  any  such  conflict.  The 
question  In  the  first  case,  so  far  as  con- 
nected with  the  present  contention,  was  not 
whether  corroboration  of  an  accomplice  was 
requisite,  but  the  character  of  confirmatory 
testimony,  If  attempted  to  be  offered.  The 
court  held  that  the  supposed  testimony  ten- 
dered as  corroboration  was  illegal,  and  on 
that  ground  set  aside  the  verdict  In  the 
Dudoussat  Case  it  was  held  that  testimony 
admissible  to  confirm  the  ordinary  witness 
could  not  be  deemed  Illegal  on  the  assump- 
tion It  was  to  support  an  accomplice,  when 
the  Issue  of  fact  before  the  Jury  was  wheth- 
er the  witness  was  a  feigned  accomplice  or 
an  accomplice  at  all,— an  Issue  with  which 
this  court  could  not  deal.  Neither  decision 
expressed  or  Implied  that  the  accomplice 
must  be  corroborated.  Our  jurisprudence  on 
this  point,  we  think,  must  be  deemed  settled, 
and  sustains  the  refusal  to  charge  as  re- 
quested and  that  given.  State  v.  Prud- 
homme, 25  La.  Ann.  522;  State  v.  Russell, 
83  La.  Ann.  135.  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed,  with  costs. 

BREAUX,  J.,  concurs  in  the  decree. 
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(47  La.  Ann.) 

8TATE  ex  reL  HOGSETT  t.  PATIN,  Justice 
of  the  Peace.    (No.  11,913.) 

(Supreme  Court  of  Louisiana.    Dec.  2.  1895.) 

JUSTIOK  Or  THE  PSACE  —  DISQUALIFICATION  — 
POWERS, 

A  justice  of  the  peace  who  is,  by  a  party 
litigant  in  his  court,  recused  on  the  charge  of 
having  a  personal  and  pecuniary  interest  in 
the  suit,  is  incompetent  to  make  any  order  ex- 
cept one  of  recusation,  and  assignment  to  some 
other  justice  of  the  peace  in  the  vicinage  having 
concurrent  jurisdiction. 

(Syllabus  by  tha  Court.) 

Application  by  the  state,  on  the  relation  of 
R.  F.  Hogsett,  Sr.,  for  a  writ  of  prohibition 
against  J.  H.  Patln,  justice  of  the  peace. 
Writ  made  absolute. 

Foster  &  Broussard,  for  relator.  William 
John  McCall,  for  respondent. 

WATKINS,  J.  Relator,  as  defendant  In 
the  suit  of  J.  E.  McDonald  against  him  In 
the  court  of  the  respondent,  complains  that 
he  tendered  a  plea  of  recusation  of  the  re- 
spondent In  writing,  in  limine,  and  prayed 
that  he  enter  an  order  recusing  himself,  and 
referring  the  aforesaid  plea  for  trial  and  de- 
termination to  some  justice  or  judge  of  con- 
current jurisdiction;  but  that,  on  the  con- 
trary, the  respondent  at  once  Illegally  and 
wrongfully  passed  upon  and  decided  said  mo- 
tion, and  illegally  overruled  It,  refused  to 
make  the  reference  to  another  judge  of  con- 
current jurisdiction,  and  refused  to  recuse 
himself.  Relator  shows  that,  under  the  law, 
the  respondent  had  no  legal  right  to  pass  up- 
on and  decide  the  grounds  of  recusation  stat- 
ed in  said  motion,  but  was  compelled  to  grant 
the  order  prayed  for,  and  refer  said  motion 
for  trial  to  the  nearest  justice  of  the  peace 
having  jurisdiction.  Relator  shows  that  the 
four  suits  which  have  been  brought  against 
him  are  for  one  dollar  each,  and  that  the 
suits  have  been  "filed  In  this  manner  for  the 
sole  purpose  of  making  unnecessary  costs"; 
that  he  has  no  right  of  appeal,  and  that  he 
apprehends  that  the  illegal  acts  of  the  re- 
spondent, taking  unwarranted  jurisdiction  in 
those  cases,  will  cause  him  Irreparable  In- 
jury; that,  In  refusing  to  grant  his  motion 
to  assign  the  question  of  his  recusation  to 
another  judge  or  justice  of  concurrent  juris- 
diction, for  trial,  and  assuming  jurisdiction, 
and  proceeding  to  the  trial  of  said  four 
causes,  the  respondent  exceeded  the  bounds 
of  his  jurisdiction  and  authority;  that  he  Is 
entitled  to  a  writ  of  prohibition  to  prevent 
his  further  proceedings  in  said  suits.  The 
respondent  returns  that  he  has  jurisdiction 
of  the  question  in  dispute,  and  that  the  aver- 
ment of  the  relator's  petition,  to  the  effect 
that  "he  is  in  any  manner  interested,  finan- 
cially or  otherwise,  in  the  result  of  said  caus- 
es, is  absolutely  false  and  unfounded  in  fact" 
He  further  returns  that  the  motion  to  recuse 
nlm  was  upon  Its  face  frivolous,  and  was  In- 


tended to  procure  delay.  The  record  of  those 
suits  discloses  that  relator's  motion  to  recuse 
the  respondent  avers  that  "he  has  an  inter- 
est, personal  and  official,  in  the  matter  herein 
involved,  and  that  that  interest  is  connected 
with  the  interesj  of  plaintiff,  in  that  [he]  has 
an  understanding  and  agreement  with  the 
plaintiff,  or  promise  from  him,  to  receive 
from  him  a  certain  percentage  on  the  amount 
of  plaintiff's  claim  sued  on  and  thus  collect- 
ed." And  it  further  alleges  that  respondent 
"has  been  consulted  and  advised  with,  by  the 
plaintiff,  regarding  this  claim,"  etc.  It  fur- 
ther shows  that  this  motion  was  filed  in  the 
respondent's  court  on  the  18th  of  October, 
1895,  and  that  on  the  23d  of  same  month  and 
year  the  respondent  gave  to  the  attorneys  of 
relator  the  following  notice,  viz.:  "John  E. 
McDonald  vs.  R.  F.  Hogsett  Nos.  335.  336. 
837,  338.  To  R.  F.  Hogsett,  Sr.— Greeting  (T. 
D.  Foster  and  R.  F.  Broussard,  Attorneys): 
Take  notice  that  hi  the  above  entitled  and 
numbered  causes,  that  the  motion  filed  by 
you  has  been  overruled,  for  the  reason  that 
the  averments  therein  contained  have  no  ex- 
istence, In  fact  or  form;  nor  do  they  contain 
any  element  of  truth  in  their  construction. 
Given  under  my  hand  officially  this  the  23rd 
day  of  Oct,  1895.    J.  H.  Patin,  J.  P." 

Liberally  construed,  respondent's  represen- 
tations are  that  the  charges  are  untrue  in 
point  of  fact  and  that  Is  the  purport  of  his 
return.  Accepting  this  statement  of  the  re- 
spondent as  true  in  fact  does  that  put  the 
matter  In  any  more  favorable  light?  The  mo- 
tion does  charge,  in  express  terms,  that  the 
respondent  had  and  has  a  personal  interest 
in  the  claims  in  suit  in  the  cases  before  his 
court;  that  that  interest  is  connected  with 
that  of  the  plaintiff;  that  there  exists  an  un- 
derstanding and  agreement  between  the  re- 
spondent and  the  plaintiff  therein  to  the  effect 
that  the  former  is  to  receive  a  percentage  of 
the  claims  in  the  event  of  their  collection. 
These  charges  are  plain,  direct,  and  unequivo- 
cal. If  true,  certainly  the  respondent  ought 
not  to  sit  in  judgment  on  those  cases.  In 
our  opinion,  he  ought  not  to  have  attempted 
to  have  thus  summarily  brushed  the  charges 
aside  and  proceeded  with  their  trial.  From 
the  notice  given  to  relator's  counsel  it  ap- 
pears that  he  not  only  tried  the  application 
to  recuse  him  as  judge,  and  dismissed  it  but 
that  he  evidently  proceeded  very  summarily 
in  the  premises,  acted  without  any  evidence, 
and  ex  parte.  The  law  provides  that  a  judge 
may  be  recused  by  reason  of  "his  being  In- 
terested In  the  cause,"  and  "for  other  Just 
causes,"  etc.  Code  Prac.  arts.  337,  338.  And 
the  Code  instances  the  case  of  "his  bavin* 
been  employed  or  consulted  as  advocate  lm 
the  case."  Id.  art  338,  subd.  3.  It  further 
declares  that,  "when  the  judge  is  personally 
interested  in  the  suit,"  he  shall  call  on  some 
other  judge  "to  try  the  case."  Id.  art  342. 
It  further  expressly  provides,  with  regard  to 
a  justice  of  the  peace,  that  in  case  he  be 
challenged  for  any  cause  "he  shall  send  the 
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cause  to  bo  tried  by  the  Justice  of  the  peace 
living  nearest  to  the  domicile  or  usual  place, 
of  residence  of  the  defendant"  Id.  art.  1072. 
A  judge  cannot  determine  a  plea  of  recusa- 
tion, however  unfounded  it  may  be.  In  State 
ex  rel.  Segura  v.  Judge,  37  La.  Ann.  253, 
this  court  said:  "The  complaint  Is  that,  aft- 
er the  plea  of  recusation  was  filed,  the  judge 
refused  to  refer  the  trial  thereof  to  another 
Judge  acting  in  his  place,  that  he  passed  up- 
on and  overruled  it,  that  he  ought  not  to  have 
tried  the  same,  and  that  he  is  incompetent 
to  sit  on  the  merits  of  the  case."  The  court 
then  very  correctly  observes  that  "It  may 
well  be,  as  the  respondent  claims,  that  the 
relator  has  no  just  foundation  to  recuse  him. 
and  that  the  plea  has  no  merit;  but  If  such, 
Indeed,  be  the  case,  it  is  not  for  him  to  say 
so.  His  duty  was,  on  the  filing  of  the  rec- 
usation, to  have  recused  himself,  to  have 
called  in  another  judge  to  try  the  plea  and 
eventually  the  case,  and  to  have  abstained 
from  exercising  jurisdiction  over  the  matter 
pertaining  to  the  case  until  the  plea  had  been 
effectually  overruled.  In  Hunter  v.  Black- 
man,  Mann.  Unrep.  Gas.  427,  our  immediate 
predecessors  said  "that  a  recused  judge  Is  in- 
competent to  make  any  order  except  one  of 
recusation."  See,  also,  to  the  same  effect: 
State  ex  rel.  Tyrrell  v.  Judge,  33  La.  Ann. 
1293;  President,  etc.,  of  Church  Wardens  v. 
Bishop,  36  La.  Ann.  160;  State  ex  rel.  Trim- 
ble v.  Judge,  38  La.  Ann.  247;  State  ex  rel. 
Nolan  v.  Judge,  39  La.  Ann.  995.  3  South.  91; 
State  ex  rel.  Pontelieu  v.  Judge,  37  La.  Ann. 
394.  Counsel  for  the  respondent  refers  us  to 
the  case  of  State  ex  rel.  Mexican  Imp.  Co.  v. 
Judges,  41  La.  Ann.  567,  6  South.  826.  as  an- 
nouncing a  different  principle;  but  it  pre- 
sents a  wholly  different  question,  for  it  ap- 
pears that  the  presiding  judge  ex  proprio 
motu  recused  himself  on  the  ground  of  rela- 
tionship, and  the  cause  was  at  once  reallotted 
to  another  judge.  He  also  refers  to  the  case 
of  State  v.Chantlaln,  42  La.  Ann.  719,  7  South. 
669;  but  that  decision,  while  quoting  with 
approval  the  principles  governing  State  ex 
reL  Tyrrell  v.  Judge,  33  La.  Ann.  1293;  State 
ex  reL  Segura  v.  Judge,  37  La.  Ann.  253; 
State  ex  rel.  Trimble  v.  Judge,  88  La.  Ann. 
247;  State  ex  rel.  Nolan  v.  Judge,  39  La. 
Ann.  995,  3  South.  91,— proceeds  thus:  "But 
these  decisions  do  not  refer  to  motions  which, 
upon  their  face,  and  admitting  all  their  al- 
legations to  be  true,  afford  no  legal  ground 
for  recusation."  After  referring  to  the  pro- 
visions of  the  Code  of  Practice  applicable,  the 
court  say:  "The  motion  made  by  the  defend- 
ant sets  forth  no  one  of  these  causes.  It  was 
frivolous  on  its  face,  made  on  the  eve  of 
trial,  and  could  have  no  purpose  or  effect  but 
to  create  delay."  No  such  state  of  facts  ex- 
ists in  this  case.  The  relator  Is  entitled  to 
relief.  It  is  therefore  ordered  that  the  pre- 
liminary writ  of  prohibition  be  perpetuated, 
and  made  absolute  and  peremptory,  at  re- 
spondent's cost 


(47  La.  Ann.) 

STATE  v.  CASE  et  al.    (No.  11,901.) 

(Supreme  Court  of  Louisiana.    Dec  2,  1895.) 

Courts — Appellate  Jurisdiction. 

Under  Const,  art.  81,  the  supreme  court 
has  jurisdiction  only  In  criminal  cases  when  the 

Suniahment  of  death  or  Imprisonment  at  hard 
ibor  may  be  imposed,  or  a  fine  exceeding  (300 
is  actually  imposed,  and  therefore  the  supreme 
court  has  no  jurisdiction  of  an  appeal  from  a 
judgment  imposing  a  fine  of  $15  for  gambling. 

Appeal  from  judicial  district  court,  parish 
of  Iberia;  Felix  Voorhles,  Judjje. 

John  Case  and  others  were  lined  for  gam- 
bling, and  appeal.  Dismissed. 

A.  &  C.  Fontelieu,  for  appellants.  M.  J. 
Cunningham,  Atty.  Gen.,  for  the  State. 

NICHOLLS,  0.  J.  Defendants,  charged 
with  violation  of  Act  No.  7  of  1892,  entitled 
"An  act  to  prohibit  the  gambling  game  of 
craps  and  to  provide  punishment  therefor,'' 
and  found  guilty,  were  each  sentenced  to  pay 
a  fine  of  $15  and  costs  of  suit  They  appeal- 
ed. The  state  moves  to  dismiss  the  appeal 
on  the  ground  that  this  court  is  without  ju- 
risdiction, ratlone  materia;,  to  entertain  the 
appeals,  under  article  81 »  of  the  constitution. 
The  contention  of  the  state  is  well  founded. 
The  appeals  are  hereby  dismissed. 


(47  La.  Ann.) 
WILLIAMS  v.  DREW.    (No.  11.066.)  » 
(Supreme  Court  of  Louisiana.    Jan.  2,  1895.) 
Compromise  bt  Heir— Estoppbl. 

L  The  plaintiff  and  defendant  in  a  petitory 
action,  having  both  derived  title  through  a  com- 
mon source,— that  la  to  say,  an  agreement  be- 
tween three  persona  to  make  entries  of  gov- 
ernment lands,  and  divide  same  between  them 
In  certain  determined  portions,— must  look  to 
and  abide  by  the  terms  and  conditions  of  acta 
and  contracts  made  and  entered  into  between 
themselves,  at  different  times,  in  reference  to 
said  lands,  for  the  ascertainment  of  their  re- 
spective interests  therein. 

2.  And  if,  during  the  progress  of  negotia- 
tions, one  of  tbe  joint  owners  becomes  invested 
with  complete  title  to  the  whole  property,  and 
afterwards  his  heir  and  legal  representative  en- 
ters into  a  transaction  and  compromise  with  the 
widow  and  heirs  of  another  of  bis  associates 
in  respect  to  the  common  property,  making  a 
relinquishment  to  them  of  all  his  rights,  except 
as  to  the  portion  he  reserves  and  retains,  it  has 
the  legal  effect  of  an  estoppel  against  the  subse- 
quent assertion  of  any  right,  title,  or  interest  of 
said  heir  or  that  of  his  assigns,  aa  against  said 
widow  and  heir  and  their  assigns. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish 
of  St  Mary;  A  C.  Allen,  Judge. 


*  Const  art  81,  provides  that  the  supreme 
court,  except  in  cases  hereinafter  provided, 
shall  have  appellate  jurisdiction  only  in  crim- 
inal cases,  on  questions  of  law  alone,  when  the 

fmnishment  of  death  or  imprisonment  at  hard 
abor  may  be  inflicted,  or  a  fine  exceeding  $300 
Is  actually  Imposed. 

•  Rehearing  refused  December  2,  1806. 
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Action  by  Francis  B.  Williams  against  Gus- 
tavo Drew  to  recover  land-  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
iflrmed. 

Beattle  &  Beattle  and  Todd  &  Todd,  for 
■appellant.  Edward  Simon,  for  appellee. 
Branch  K.  Miller,  for  appellees,  warrantors, 

W ATKINS,  J.  This  Is  a  petitory  action 
•of  ordinary  form,  seeking  the  recovery  of  two 
tracts  of  land  described  In  the  petition, 
wherein  the  defendant  denies  and  disavows 
the  title  of  the  plaintiff,  and.  In  the  alterna- 
tive that  the  judgment  goes  against  him,  he 
prays  for  like  Judgment  against  his  respec- 
tive warrantors,  who  are  cited  to  defend  this 
action.  In  the  court  below,  there  was  Judg- 
ment in  favor  of  the  defendant,  and  plaintiff 
has  appealed;  and  In  this  court  he  appears 
and  pleads,  In  aid  of  his  title,  the  prescrip- 
tion acquirendl  causa  of  10  and  90  years. 
The  representation  of  the  plaintiff  Is:  That 
-he  acquired  title  to  a  portion  of  the  lands  in 
-controversy  on  the  1st  of  February,  1893, 
from  W.  H.  Howcott  and  Walter  R  Bra- 
shear,  and  another  portion  on  the  9th  of 
March,  1893,  from  Walter  R  Brashear  alone. 
That  In  the  former  he  acquired  the  following 
lands,  to  wit:  Lots  1, 2, 3,  and  5  of  section  12, 
township  18,  range  12;  S.  B.  %  of  section  1, 
township  13,  range  12;  lots  1,  2,  3,  4, 5,  and  6 
(W.  %),  section  24,  township  13,  range  12;  N. 
%of  section  2,  township  13,  range  12;  N.E.% 
of  section  3,  township  13,  range  12;  lots  1,  2, 
8,  and  4  of  section  13,  township  13,  range  12; 
lot  1  and  S.  E.  %,  section  25,  township  14, 
range  12;  N.  E.  %  of  section  86,  township 
13,  range  12;  lots  5  and  6  of  section  36, 
township  13,  range  12,— all  land  In  township 
13,  range  12  E.;  lots  1  and  3  of  section  25, 
township  14,  range  12;  N.  E.  %  and  E.  % 
of  N.  W.  %,  section  35,  township  14  S.,  range 
13;  lot  4,  section  13,  township  15,  range  13; 
fractional  section  1,  township  15,  range  13; 
N.  W.  %  of  S.  W.  section  13,  township 
15,  range  13;  lot  1,  section  14,  township  15, 
range  13;  lot  4,  section  23,  township  15  S., 
range  13  E,— containing  3,600.55  acres.  That 
in  the  latter  he  acquired  the  following  lands, 
to  wit:  Lot  4,  section  26,  township  14  S., 
range  13  E.;  W.  %  of  N.  W.  %  and  N.  W. 
%  of  S.  W.  section  1,  township  15,  range 
13;  lots  4,  5,  6,  and  8,  section  2,  township 
15,  range  13;  lot  6  of  section  10,  township 
15,  range  13;  lot  1  of  section  15,  township  15, 
range  13;  lot  1  of  section  22,  township  15, 
range  13,— all  in  township  15  S.,  range  13  E., 
containing  863.78  acres.  It  Is  alleged  in  the 
petition  that  the  whole  of  said  lands  are  sit- 
uated In  the  parish  of  Assumption,  wherein 
the  titles  are  duly  recorded;  and  that  the 
defendant,  Guatave  Drew,  notwithstanding 
the  title  thereto  was  In  Walter  Brashear  and 
William  Howcott,  pretending  to  own  the 
aforesaid  lands,  entered  thereon,  and  cut 
down  and  carried  away  a  large  number  of 


cypress  trees,  fully  worth  $10,000,  and  la  now 
illegally  detaining  and  holding  possession  of 
same,  and  refuses  to  give  them  up,  although 
he  holds  no  just  title  to  said  property.  Plain- 
tiff's prayer  Is  that  his  title  to  said  lands  be 
recognized;  that  he  be  decreed  the  owner 
thereof,  and  placed  in  possession  of  same; 
and  that  he  have  and  recover  from  the  de- 
fendant the  sum  of  $10,000,  as  the  value  of 
timber  removed,  alleging  himself  to  be  duly 
subrogated  to  all  the  rights  of  his  vendor 
thereto. 

In  his  answer,  the  defendant  avers:  That 
he  Is  the  bona  fide  owner,  with  titles  from 
the  widow  and  heirs  of  Henry  E.  Lawrence, 
deceased,  bearing  dates,  respectively,  June 
24,  1889,  May  26,  1890,  August  23,  1890,  and 
December  10,  1892.  That  In  the  first  he  ac- 
quired the  following  lands,  viz.:  Lots  5  and 
6  In  section  2,  township  15,  range  13,  164 
acres;  lot  6  in  section  10,  township  15,  range 
13,  62  acres;  lot  1  In  section  15,  township  15. 
range  13,  140  acres,-all  in  township  15  of 
range  13  E.,  containing  240  acres.  That  In 
the  second  he  acquired  the  following  lands, 
viz.:  Lots  5  and  6  In  section  4,  township  13, 
range  12;  W.  %  of  section  2,  township  13, 
range  12;  N.  E.  %  of  section  3,  township  13, 
range  12;  E.  %  of  S.  E.  %  of  section  3. 
township  13,  range  12;  lots  1  and  2  of  section 
15,  township  13,  range  12;  E.  %  of  S.  E.  % 
of  section  15,  township  15,  range  12,— all  of 
township  13  of  range  12  E.,  containing  1,- 
077.6  acres.  That  in  the  third  he  acquired 
the  following  lands,  viz.:  W.  %  of  N.  E,  % 
of  section  12  of  township  13,  range  12  E.; 
N.  E.  14,  section  12,  township  13,  range  12  E.; 
lot  3  of  section  12,  township  13,  range  12  E.; 
lots  3  and  4  In  section  13,  township  13,  range 

12  E.;  lots  4  and  5  In  section  12,  township 
13,  range  12  B.;  lot  1  In  section  13,  township 
18,  range  12  E.;  lot  2  in  section  13,  township 
13,  range  12  E.;  E.  %  of  S.  E.  %  of  section 
1,  township  18,  range  12  E.;  W.  %  of  S.  EL 
%  of  section  1,  township  13,  range  12  E.. 
lot  8  in  section  15,  township  13,  range  12  E.; 
lot  4  in  section  23,  township  15,  of  range  13 
E.;  lot  1  In  section  14,  township  15,  of  range 

13  B.,— containing  in  all  1,380.47  acres.  That 
in  the  fourth  he  acquired  the  following  lands, 
viz.:  The  N.  B.  %  of  section  36;  B.  %  of  sec- 
tion 25,  township  13,  range  12  E.,— containing 
444.60  acres.  It  Is  further  averred  that  all  of 
said  lands  are  situated  In  the  parish  of  As- 
sumption; that  he  is  in  possession  thereof;  and 
that  his  titles  were  duly  recorded  at  dates  of 
acquisition;  that  the  aforesaid  lands  belong- 
ed to  the  matrimonial  community  existing 
between  Henry  E.  Lawrence  and  his  wife, 
at  time  of  hlB  death,  and  thereafter  became 
property  owned  by  said  widow  and  heirs  in 
indivlsion,  said  property  having  been  acquir- 
ed by  said  Henry  E.  from  Effingham  Law- 
rence, Jr.,  his  brother,  by  an  act  of  sale  bear- 
ing date  April  17,  1848;  that,  If  any  of  said 
lands  were  ever  sold  and  transferred  by  said 
Henry  E.  Lawrence  to  Robert  B.  Brashear, 
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said  sale  or  transfer  was  Judicially  annulled 
and  set  aside,  and  the  property  restored  to 
Henry  EL  Lawrence,  by  a  judgment  of  court 
rendered  in  a  suit  entitled  "Henry  E.  Law- 
rence v.  Robert  B.  Brash  ear,"  In  the  parish 
of  St.  Mary;  that  be  and  his  authors  in  title 
have  always  been  in  the  quiet,  legal,  and  un- 
disturbed possession  of  the  aforesaid  proper- 
ty, as  owners  under  bona  fide  titles  transla- 
tive of  property  for  more  than  30  years,  and 
he  pleads  the  prescription  of  10,  20,  and  30 
years  In  bar  of  plaintiff's  demands.  The  an- 
swer then  specially  avers  and  represents  that 
if  Walter  Brashear,  the  only  surviving  heir 
of  Robert  Brashear  and  his  wife,  has  dis- 
posed of  any  of  said  lands  In  favor  of  the 
plaintiff,  pretending  to  be  the  owner  thereof 
by  inheritance  from  his  father,  he  has  done 
bo  without  any  legal  right;  and  that,  if  said 
Walter  Brashear  ever  had  any  title  therein, 
he  and  his  vendees  are  estopped  from  set- 
ting up  same  against  him,  because  of  an 
agreement  and  compromise  that  was  made 
between  him  and  defendant's  warrantors  and 
vendors,  bearing  date  January  18,  1881,  and 
duly  recorded,  wherein  Walter  Brashear  "re- 
linquished in  favor  of  the  defendant's  authors 
all  their  rights  of  heirship  whatsoever  in 
and  to  all  property,  and  all  demands,  of  any 
and  every  nature  and  character,  which  he 
might  have  or  could  have,  for  the  considera- 
tion therein  stated;  and  that,  If  any  title 
whatever  rested  in  Walter  Brashear  or  his 
mother  in  said  property,  it  springs  from  their 
rights  as  heirs  and  survivors  of  Robert  B. 
Brashear,  deceased,  and  the  aforesaid  act  op- 
erates as  a  bar  and  an  estoppel,  which  is 
herein  pleaded  specially."  The  further  aver- 
ment of  the  answer  is  that  the  demand  of 
the  plaintiff  for  damages  is  frivolous  and  un- 
founded, and,  In  any  event,  is  barred  by  the 
prescription  of  one  year;  and  he  especially 
disclaims  the  ownership  of  any  lands  other 
than  those  set  out  in  his  answer,  and  to  that 
extent  prays  that  the  plaintiff's  demands  be 
rejected.  He  cites  his  vendors  in  warranty, 
and  prays  for  such  judgment  in  his  favor, 
and  against  them,  as  the  plaintiff  may  obtain 
against  him. 

The  warrantors  appear,  and  answer  that  the 
plaintiff  has  no  title  to  the  lands  sued  for,  far 
the  reason  that  Walter  Brashear,  the  author  of 
defendant's  title  and  that  of  Howoott,  was 
without  right,  title,  or  interest  of  any  kind 
whatever  in  the  lands  sued  for,  because  the 
only  title  the  said  Brashear  ever  had  therein 
was  that  which  be  may  have  Inherited  from 
bis  father,  Robert  B.  Brashear;  and  that  he, 
by  an  authentic  act  of  January  18,  1881,  re- 
nounced, released,  acquitted,  and  assigned  to 
them  any  and  all  of  his  said  supposed  right,  title, 
and  interest  therein  to  them,  and  divested  him- 
self completely  thereof.  They  further  repre- 
sent that,  at  and  anterior  to  the  respective  dates 
on  which  they  conveyed  said  lands  to  the  de- 
fendant, they  were  the  true  and  lawful  own- 
ers of  said  lands;  that  they  were  acquired  by 
T.18so.no.21— 40 


Henry  E.  Lawrence,  the  deceased  husband  and 
father  of  appearers,  from  Effingham  Lawrence, 
Jr.,  on  the  17th  of  April,  1848,  and  that  nei- 
ther Henry  E.  Lawrence  nor  they  have  ever 
parted  with  or  been  divested  of  their  owner- 
ship of  same;  that,  if  any  title  to  any  portion 
of  said  lands  was  ever  passed  from  Henry  E. 
Lawrence  to  Robert  B.  Brashear,  the  same  is 
null  and  void,  and  that  the  nullity  thereof  has 
been  judicially  pronounced  in  a  suit  between 
said  parties;  that,  joining  their  own  possession 
to  that  of  Henry  E.  Lawrence  and  Effingham 
Lawrence,  Jr.,  it  has  continued  for  more  than 
30  years,  and  has  been  lawful,  peaceable,  con- 
tinuous, public,  unequivocal,  actual,  and  cor- 
poreal, In  the  quality  of  owners  of  said  proper- 
ty under  titles  translative  of  property  and  In 
good  faith;  and  thereupon  they  plead  the  pre- 
scription of  10,  20,  and  30  years.  They  pray 
that  the  plaintiff's  demands  be  rejected;  and, 
in  the  alternative  that  judgment  should  go 
against  them,  they  allege  themselves  entitled 
to  be  reimbursed  the  amounts  they  have  ex- 
pended for  taxes  on  the  property,  and  that  the 
plaintiff  be  restrained  from  taking  possession 
until  same  are  fully  reimbursed  to  them. 

The  plaintiff  points  to  an  agreement  which 
was  entered  into  on  the  22d  of  May,  1845, 
between  James  Dick,  Henry  E.  Lawrence,  and 
Robert  B.  Brashear,  relative  to  the  entry  of 
public  lands  from  the  United  States,  as  the 
source  of  his  titles  to  property  in  suit,  the  sub- 
stance of  which  was  that  Dick  was  to  furnish 
the  money,  and  Lawrence  and  Brashear  were 
to  make  the  selections,  and  secure  the  patents 
therefor;  and  the  titles  were  to  vest  in  the 
parties,  respectively,  in  the  proportions  of  one- 
half  in  Dick,  and  one-fourth  each  in  Brashear 
and  Lawrence.  He  claims:  That,  in  pursu- 
ance of  said  agreement,  a  large  amount  of 
lands  were  entered,  principally  in  the  name  of 
Dick,  but  some  in  the  name  of  Effingham 
Lawrence,  Jr.,  supposedly  for  convenience. 
That,  in  1849,  Dick  died,  leaving  a  last  will, 
Whereby  all  of  his  property  was  bequeathed  to 
Mrs.  Widow  Sarah  D.  Partes,  constituting  her 
his  universal  legatee;  and  that  said  will  was 
duly  probated,  and  the  legatee  placed  in  pos- 
session. That  subsequently  some  trouble  arose 
between  the  parties  to  the  agreement  of  1845, 
which  was  settled  by  the  execution  of  the  fol- 
lowing documents,  namely:  (1)  An  act  of  sale 
from  H.  E.  Lawrence  to  Mrs.  Sarah  D.  Partee, 
of  date  February  14, 1850,  "of  all  the  lands  en- 
tered in  the  name  of  Effingham  Lawrence, 
Jr.,"  same  having  been  previously  conveyed 
from  Effingham  Lawrence,  Jr.,  to  Henry  E. 
Lawrence,  on  the  17th  of  April,  1848.  (2)  An 
act  of  sale  from  Mrs.  Sarah  D.  Partee  to  Rob- 
ert B.  Brashear,  of  "all  the  right,  title,  and  in- 
terest, property,  claim,  and  demand  of  every 
kind  and  nature  whatsoever,  which  she  now 
has,  or  may  have  and  possess,  in  and  to  the 
following  described  tracts  of  land,"  etc.  That 
In  this  manner  the  title  became  vested  in  Rob- 
ert B.  Brashear,  and  at  his  death  it  was  in- 
herited by  Walter  R.  Brashear.  his  only  child 
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and  heir,  who  conveyed  said  lands  to  W.  H. 
Howeott  on  the  19th  of  January,  1883;  and  be, 
in  turn,  conveyed  same  to  the  plaintiff,  by  acts 
of  sale,  February  1,  1803,  and  March,  1893. 
Consequently,  the  two  acts  of  sale  referred  to 
—the  one  from  Lawrence  to  Partee,  and  that 
from  Partee  to  Brashear— are  of  vital  conse- 
quence In  determining  the  title  in  controversy, 
primarily;  for  it  Is  evident  that,  originally,  H. 
E.  Lawrence  owned  one-fourth  Interest  In  all  i 
the  lands  that  were  entered  in  pursuance  of  the 
agreement  of  18 15,  Brashear  one-fourth,  and 
Mrs.  Partee  one-half,  in  virtue  of  her  legacy 
from  Dick. 

There  is  no  claim  made  that  Brashear  at  any 
time  disposed  of  his  share  In  the  property  to 
any  one,  and  he  must  therefore  have  retained 
same  until  his  death;  and  as  there  is  only  one 
deed  referred  to  whereby  H.  E.  Lawrence  con- 
veyed any  property  to  Mrs.  Partee,  as  the  heir 
of  Dick,  it  must  be  examined  and  considered 
for  the  purpose  of  ascertaining  what  property 
was  conveyed,  and  whether  there  remained  any 
Interest  in  the  common  property  in  Henry  E. 
Lawrence  which  passed  through  his  widow 
and  heirs  to  the  defendant.  An  examination  of 
the  deed  first  named  discloses  that  Henry  E. 
Lawrence  only  conveyed,  in  terms,  to  Mrs. 
Sarah  D.  Partee,  "all  the  right,  title,  and  in- 
terest, property,  claim,  and  demand,  of  every 
kind  and  nature  whatsoever,  which  he  acquired 
from  Effingham  Lawrence,  Jr.,  by  the  transfer 
above  mentioned,  in  and  to  the  following 
lands";  describing  them,  and  expressly  lim- 
iting his  contract  of  warranty  "against  all  law- 
ful claims  and  demands  whatsoever  arising 
from  his  own  acts,  and  against  none  other," 
etc  This  act  of  sale  is  authentic  In  form,  and 
was  duly  signed  by  H.  E.  Lawrence  and  Mrs. 
Sarah  D.  Partee,  in  the  presence  of  notary  and 
witnesses.  Claim  Is  made  that  the  recitals  of 
this  act  disclose  that  a  previous  settlement  had 
been  made  between  all  parties  to  the  agree- 
ment of  1845;  but  the  only  recital  that  the  act 
contains  which  In  any  manner  indicates  such 
previous  settlement  is  the  following,  to  wit: 
"That  after  satisfying  the  claims  of  the  said 
Henry  E.  Lawrence  and  Robert  B.  Brashear, 
and  in  all  other  respects  and  matters  comply- 
ing with  and  fulfilling  the  terms  and  condi- 
tions of  the  said  agreement,  sundry  tracts  of 
land,  fully  described  In  the  patents  hereinafter 
referred  to,  fell  to  the  share  of  James  Dick, 
who  by  his  last  will  and  testament  bequeathed 
the  same  to  the  said  Mrs.  Partee,  his  niece: 
Now,  therefore,  In  consideration  of  the  prem- 
ises, and  In  order  to  carry  into  effect  the  agree- 
ment aforesaid,  the  said  Lawrence  moreover 
declared  that  he  does  by  these  presents  grant, 
convey,  •  •  •  unto  Mrs.  Partee,  *  •  *  all 
the  rights,  title,  and  interest  •  •  •  which 
he  acquired  from  Effingham  Lawrence,  Jr.,  by 
the  transfer  above  mentioned,  in  and  to  the  fol- 
lowing lands,"  etc.  But  that  recital  does  not 
state  in  what  manner  the  claims  of  Henry  E. 
Lawrence  had  been  satisfied,  whether  by  parti- 
tion of  the  common  property  or  otherwise. 


Nor  does  it  state  In  what  manner  the  terms 

and  conditions  of  the  agreement  of  1845  had 
been  complied  with  and  fulfilled.  Nor  does 
this  act  purport  to  describe  the  sundry  tracts 
of  land  that  fell  to  the  share  of  Dick.  Bat,  in 
so  far  as  such  purported  settlement  Is  con- 
cerned, we  are  left  entirely  in  the  dark.  As  a 
title,  this  instrument  conveys  nothing  except 
the  lands  that  were  entered  in  the  name  of  Ef- 
;  flngham  Lawrence,  Jr.,  and  for  those  there  Is 
no  consideration  expressed  In  the  act  It  Is  a 
fact  that  is  worthy  of  observation  that  Robert 
B.  Brashear  was  not  a  party  to  that  act,  and 
therefore  his  undivided  interest  in  those  Lands 
did  not  pass  to  Mrs.  Partee  thereby.  Con- 
sulting the  act  of  sale  from  Mrs.  Sarah  D. 
Partee  to  Robert  B.  Brashear  (a  few  years 
later  in  date  than  the  act  of  sale  from  H.  E. 
Lawrence  to  her),  which  makes  reference  to 
the  previous  conveyances,  we  find  the  recitals 
quoted  from  the  former  Incorporated  therein, 
and  to  them  is  subjoined  the  further  statement* 
viz.:  "And  whereas,  she,  the  said  Mrs.  Partee, 
is  desirous  of  bringing  the  said  agreement  to 
a  close  so  far  as  she  Is  or  may  be  interested  or 
concerned,  and  of  terminating  and  disposing 
of  her  interest  In  the  said  lands,  as  acquired  by 
her  as  aforesaid:  Now,  therefore,  for  the  con- 
sideration and  on  the  terms  and  conditions 
hereinafter  expressed,  the  said  Mrs.  Partee 
moreover  declared  that  she  does  by  these  pres- 
ents grant,  bargain,  and  sell  *  •  *  unto  the 
said  Robert  B.  Brashear  *  •  •  all  the  right 
title,  and  Interest,  property,  claim,  and  demand, 
of  every  kind  and  nature  whatsoever,  which 
she  has  or  may  have  and  possess  In  and  to  the 
following  described  tracts  of  land,"  etc.  To  this 
act  Henry  E.  Lawrence  was  not  a  party;  and. 
by  Its  terms,  it  conveyed  to  Brashear  only  the 
interest  or  share  of  Mrs.  Partee,  leaving  that 
In  the  same  Indeterminate  situation,  in  respect 
to  amount  or  quantity,  as  before.  But  In  one 
respect  it  Is  certain  and  definite,  and  that  is  in 
respect  to  the  alleged  settlement  between  the 
parties  to  the  agreement  of  1845;  but  it  shows 
that  It  was  at  that  date  (March  25,  1856)  In- 
complete; for  It  states  that  the  vendor,  Mrs. 
Partee,  was  "desirous  of  bringing  acrid  agree- 
ment to  a  close  so  far  as  she  is  or  may  be  in- 
terested or  concerned."  (Our  italics.)  It  Is 
therefore  quite  evident  that  these  two  instru- 
ments do  not  import  as  plaintiff's  counsel  in- 
sist a  transfer  from  Henry  E.  Lawrence  to 
Mrs.  Partee  of  ail  the  title  and  interest  of  the 
former  in  the  lands  that  were  acquired  by  the 
parties  under  the  agreement  of  1845.  It  is 
equally  evident  that  they  do  not  evidence  a  full 
and  final  settlement  of  the  affairs  of  the  Joint 
owners,  or  a  partition  and  division  of  the  com- 
mon property,  by  lidtation  or  otherwise.  Con- 
sequently, our  conclusion  is  to  give  same  effect 
In  so  far  only  as  the  lands  that  were  entered 
in  the  name  of  Effingham  Lawrence,  Jr.,  are 
concerned,  as  that  is  the  extent  to  which  she 
acquired  title  from  Henry  E.  Lawrence. 

The  plaintiff's  counsel  has  fnrnlshed  us  sev- 
eral schedules  of  the  lands  in  controversy. 
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which  are  appended  to  their  brief,  and  we 
reproduce  some  of  them  for  the  purpose  of 
making  some  comparisons,  as  a  means  of  bet- 
ter presenting  our  views  In  regard  to  the  ti- 
tles of  the  parties,  respectively. 

The  following  Is  a  tabulated  statement  of 
all  the  lands  that  were  entered  under  the 
agreement  of  May  22,  1845,  in  the  names  of 
James  Dick  and  Effingham  Lawrence,  Jr.,  re- 
spectively, viz.: 


* 

ra  toe. 

i 

k 

* 

i 

Date, 

* 

I 

» 

0  a 

H  H 

•4 

1846. 

2M4 

J.  Dlok 

s 

1C 

1812 

80.20 

Jane  18 

KMC 

J.  Dick 

16 

IS  12 

80.20  JnnelS 

J.  Dick 

j 

16 

IS  12 

80.20  Jane  IS 

me 
ZN/ 

J.  Dlok 

]2 

IS  12 

80.20  Jane  18 

<*U  1  u 
*3  *^ 

J.  I'iek 

12 

1212 

80.20  Jane  18 

2849 

J.  Dick 

R  Urn*  S  K  U 

E*>  TJ  VI          «•  7% 

1 

18  12 

80.80  JnnelS 

3860 

J.  Dick 

W.  M  ol  S.  B.  )« 

1 

18  12 

80.80  Jane  18 

»1 

J.  Dick 

2.  S.  4.  5 

24 

18  12 

820.0"  Jane  18 

2K62 

J.  Dick 

w 

S 

18  12 

820  40  Jane  18 

was 

J.  Dick 

K.H  of  N.  E.  M 

a 

18  IS 

78.90  Jnne  18 

28M 

J.  Dick 

W.ttofN.  B.K 

1 

18  12 

79. SM)  Jane  IS 

2865 

JJ.  Dick 
I  J.  Dick 

i  ttnil  R 
*  BUU  O 

and  1 

12 

la 

1812 
18  12 

\ 

814.75  Jane  IS 

2866 

(J.  Dick 
I  J.  Dick 

1  anil  A 

find  1 

•ji 

*• 

•M 

18  ll- 
lS  12 

} 820.86  Jnne  18 

)  | 

2857 

f  J.  Dick 
\J-  Dick 

• 

find  8  And  4\ 

JZ 

18  12 
IS  12 

! 348.84  June  18 

MCO 

J.  Dick 

ej 

18 

IS  12 

80.00  June  18 

38U 

(J.  Dick 
I  J.  Dick 

7*.  IV.  V4 

nnii  n  o  ii 
ana  n.  a.  74 

•R 

*0 

IS  12 
IS  12 

',819  80  June  18 

MO 

J.  Diek 

8 

16 

18112 

159.08  Jane  13 

•Ml 

J.  Dick 

1     t  % 

so 

1412 

158.88  .Tune  18 

J.  Dick 

R 
V 

A 

18  12 

80.00 

Jnne  13 

1849. 

MM 

m 

J.  Diek 

)4  ft  N.  W.  of 

5.  J£.  V» 

j 

18 

12 

80.60  Not.  17 

2S66 

J.  Pick 

6 

4 

18 

12 

80.00  Nor.  17 

E.  Law- 

rence 

4 

26 

14 

12 

«Hi 

1 

E.  Law- 
rone© 

B.  tMW- 
re  nee 

PI.  IS.       OI  IS.  71 
K    W  U 

W.Uof  N.W.U 

a  n.  w.  14  of 

•0 

14 

12 

806.80 

Deo.  15 

me 

8.  W.  M 

1 

IB 

18 

822.82  Dec.  16 

B.  Law- 

ranee 

5  and  8 

s 

16 

13 

B.  Uw- 

rence 

4 

IS  All 

18 

18 

E.  Law- 

rence 

4 

I 

15 

18 

B  Law- 

** 

rence 
B.  Law- 

e 

10 

16 

18 

829.97 

Dec.  16 

ranee 

1 

u 

16 

18 

E.  Law- 

rence 

1 

14 

16 

18 

E.  Law- 

rence 

• 

s 

16 

18 

B.  Law- 
ranee 

N.W.fiofB.W. 

*»S7 

B.  Taw. 

H 

18 

15 

13 

880.3S 

Dec  IB 

rence 

1 

ss 

16 

IS 

B.  I-aw- 

rence 

4 

S3 

16 

18 

-Aggregating  over  4,500  acres. 


The  subjoined  tabulated  statement  shows 
the  lands  that  are  claimed  in  the  petition  and 
those  claimed  in  the  answer,  respectively, 

viz.: 


Lands  Claimed  In 
Petition. 

Claimed  in  Answer. 

& 
c 
a 

a 

J-/U14S  A.  A,  4>,  O. 

low  i,  3,  ana  n 

IB  IS  12 

K    P    U  anil  Inra  ft  A   oti<1  ft 

MCI/   anil  1.1.  A   a  m 

n.  a.     ana  iou  1,4,0 

IS  IS  12 

o.  &.  v* 

8.  fc..  M 

1  1812 

T  nls  1    |   t    i    I    esnal  A 
1'OM  1>  m,  0,  4,  D.  muQ  9 

24  18  IS 

« •  n 

W. 

2  18  IS 

M    TP  IX 

N.  K.  H 

8  18  IS 

Lioxs  i,  z,  o.  ana  4 

L-otfl  1.  ],  s,  ana  4 

IS  18  IS 

liuu  i  ana  o.  r*.  44 

T            1    a  n  H   CI      W  IX 

I/O c  1  ana  b.  k.  m 

26  16  12 

N.E.* 

N.  E.  V4 

86  IS  12 

Lotn  6  and  6 

Lot  9  6  and  • 

4  IS  12 

Lota  1  and  8 

26  14  18 

N.E  fcund  E.HofN.W.K 

85  14  18 

Lot  4 

13  16  18 

Fractional 

11  16  IS 

N.  W.  *  of  S.  W.  )4 

18  16  IS 

Lotl 

Lotl 

14  16  IS 

Lot  4 

Lotl 

28  16  13 

Lot  4 

26  14 

IS 

N.  W.  tt  of  N.  w.  a  N.  W. 

H0I8.  W.U 

1  16 

18 

Lot s  4,  6,  8.  and! 

Lot*  6  and  1 

S  16 

18 

Lot 6 

Lot  6 

10  16 

18 

Lotl 

Lot  1 

15  16 

13 

Lotl 

22  15 

18 

The  following  tabulated  statement  shows 
the  lands  that  Henry  K.  Lawrence  conveyed 
to  Mrs.  Sarah  D.  Partee,  and  indicates  those 
that  are  contained  In  the  petition  and  answer, 
and  also  those  that  are  contained  in  the  peti- 
tion and  not  Included  in  the  answer: 


8.  B.  %.  V>  of  S.  W.  Va.  and  E.  H 

of  N.  W.  % 
8.  E.  V4 
Lot  4 

N.  E.  V*  and  E.  V4  of  N.  W.  V* 


W.  Viof  N.  W.14  and  N.  W 
8.  W.  W 
XO  Lote  6  and  8 
O    Lot  4 

O  Frnctlonal  eectloa 
O  Lot  4 
X  Lot« 
T  Lotl 
X  Lot  1 
X  Lotl 
X  Lota 

O    N.  W.  Vi.  of  8.  W.  Vi 

O  Lot  1 
X    Lot  4 


74|17 

25  16 

26  M 
85  14 


15 

15 
13  16 
11  16 


13  11 
22  16 

2  tj  If 


823.76  2900 
1«0.91  2U02 

806.90  2921 


322.82  2923 


399.97  2926 


330.S5  2927 


We  mark  with  "X"  all  lands  claimed  In 
petition  and  answer.  We  mark  with  "O"  all 
lands  claimed  In  petition  and  not  In  answer. 

The  following  tabulated  statement  shows 
the  various  lands  that  Mrs.  Partee  conveyed 
to  R.  B.  Brashear,  viz.: 
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SOUTHERN  REPORTER,  VoL  1& 


Lot6 
SjLotl 
s  Lota 

4B.  H  at  K.  H.  H.  or  lot  1 

6  Lot  8.  or  W.  H  of  N.  B.  H 


EH  of 


W.HofS.  E.  ._ 
SjLotii  3,  S.  4.  and  5,  or  W.  H 
9  W  H 
Iff  E.H  of  8.  K.  H 
ltWMof  N.  B.  % 

15  Lot*  4  and  * 
It  Lot  1 

14  Lots  1  and  • 

16  Lot  1 
Iff  Lots 

17  Lota  S  and  4 

18  Lot  a 

18  8.  B.  H  Of 

2*  N.  B.  14 

81  Lots 

SS  Lota  1  and  S 

SS  W.  H  of  N.  W.  M 

84  Lota  5  and  S  (each  of  80) 

85  8.  B.  14  and  E.  H  of  8.  W.  H 
|  and  E.  H  ofN.  W.  14 

87  BV*i  of  N.  W.  14  *nd  E.  Hoi  8 

28  Lota,  or  fractional 
2»  E.  H  of  N.  W.  H 

80  Entriea 

81  Entriea 
83  Entriea 


1 

4 

I  e 

& 

S 

8 

§ 

£  5 

Cfl 

at  \t* 

a 

< 

C 

16  18 

12 

80.20 

8S44 

1618 

12 

80.30 

2946 

10  18 

13 

80.20 

2846 

1818 

12 

80.60 

SS47 

IS  18 

12 

80.60 

2848 

118 

12 

80.80 

8849 

118 

12 

80.80 

2850 

84  13 

13 

878.00 

2851 

818 

12 

820.00 

2882 

818 

12 

78.90 

286S 

818 

18 

78.80 

2864 

18  18 

I2\ 

13  18 

121 

811.76 

2866 

■  84  18 

1*1 

26  13 

121 

820.85 

3*58 

13  18  131 

18  18  13/ 

848.64 

88ST 

18  13.13 

89.00 

2868 

26  18.131 

86  IS  12/ 

819.90 

3869 

16  18  IS 

IRQ  CM 

low 

8614!  18 

168.66 

2N01 

86  14 

IS 

80.001 

3802 

IS 

IffO.OO 

/3S64 

ya 

\S8ff5 

74  17 

16 

828.76 

3900 

36  Iff 

IS 

180.91 

3903 

1 

88  14 

18 

89.65 

3906 

38.80  18 

23 

666.40 

3916 

26  14  18 

804.90 

3921 

18,1116  18 

323.82 

2926 

I«!l6,18 

329.97 

8926 

8816  IS 

880.88 

3927 

The  following  tabulated  statement  showa 
the  lands  Walter  R.  Biaahear  and  W.  EL 
Howcott  conveyed  to  the  plaintiff,  viz.: 


I  Lota  1.  3. 8.  and  5 

3.W.  H  of  N.  B.  H  and  lota  8.  4.  and  a 

S  R.  H  of  8.  B.  14  and  W.  H  of  8.  B.  14 


Lota  3,  S.  4.  and  6,  or  W.  H 

W.  H 

B.  H  of  N.  B.  H  and  W.  H  of  If .  B.  H 
Lota  1.  3,  8.  and  4,  or  all 
8  Lota  1  and  0 
Lot  1  and  8.  B.  14 
N.  E.  14 
Lota  6  and  • 
Lota  1  and  8 

N.  B.  14  and  S.  B.  M  of  N.  W.  14 
Lot  4 

Fractional 

N.  W.  14  of  8.  W.  14 

Lot  I 

Lot  4 

Total 


400.68 
400.78 
110.68 
820.00 
830.40 
15U.80 
404.78 
195.60 
284.91 
160.00 
160.001 
158.651 
326.19 

86.70 
40.00 
46.46 

80.00 


1813 
IS  13 
18  12 
1813 
13  12 
1813 
13,13 
13:12 
18  13 
1312 


15  18 
15  18 


  8.860.65  aqnara 


Instituting  a  comparison  between  these  sev- 
eral statements,  we  are  enabled  to  trace  the 
titles  of  the  parties,  and  from  the  comparison 
find  the  following  facts,  viz.: 

(1)  The  lands  which  are  claimed  in  defend- 
ant's answer,  and  fonnd  in  the  tabulated 
statement  of  lands  that  are  entered  In  pursu- 
ance of  the  agreement  of  1845,  are  the  follow- 
ing, viz.: 


b;:ii!:i:i 


6:  ::::::  : 
52     858  IS 


ag  a 


(2)  Of  the  foregoing  list  a,  none  are  included 
in  or  covered  by  the  deed  from  Henry  E. 
Lawrence  to  Mrs.  Sarah  D.  Partee,  but  all 
those  contained  in  list  b  were  conveyed;  thus 
confirming,  by  the  comparison  of  the  tabulat- 
ed statements,  the  truthfulness  of  the  recitals 
of  the  act  of  sale.  It  is  therefore  evident  that 
the  only  conflict  there  is  between  the  titles— 
on  the  face  thereof— of  the  plaintiff  and  de- 
fendant is  in  respect  to  the  528  acres  that 
were  entered  in  the  name  of  Effingham  Law- 
rence, Jr.,  and  by  him  conveyed  to  H.  E.  Law- 
rence, and  by  Lawrence  to  Mrs.  Sarah  D. 
Partee;  and,  as  a  necessary  consequence,  the 
plaintiff  is  obliged  to  look  elsewhere  for  proof 
in  support  of  his  claim  to  the  remaining  2,219.- 
78  acres,  which  are  covered  by  the  deeds  of 
the  defendant  from  the  widow  and  heirs  of 
H.  E.  Lawrence,  though  it  is  a  fact  that  is 
apparent  on  the  face  of  the  deeds  that  the 
widow  and  heirs  of  H.  E.  Lawrence  conveyed 
to  defendant,  Gustave  Drew,  on  June  24th, 
1889,  the  following,  to  wit:  Lots  5  and  6,  sec- 
tion 2,  township  15,  range  13,  164  acres;  lot 
6,  section  10,  township  15,  range  13,  89.94 
acres;  lot  1,  section  15,  township  15,  range 
13,  82.94  acres;  and  on  August  23,  1890,  the 
following,  to  wit:  Lot  1,  section  14,  township 
15,  range  13,  82.94  acres;  lot  4,  section  23. 
township  15,  range  13,  82.56  acres,— which 
places  him  In  the  position  of  possessor  under 
title,  In  competition  with  the  plaintiff,  who 
claims  to  have  derived  a  previous  title  there- 
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to  from  a  common  author,  H.  E.  Lawrence, 
while  living,  those  two  deeds  covering  all  the 
lands  which  are  embraced  In  the  defendant's 
answer,  and  designated  as  those  entered  In 
the  name  of  Effingham  Lawrence,  Jr. 

(3)  It  la  shown  that  Mrs.  Partee  conveyed 
to  R.  B.  Brash  ear  all  the  lands  described  in 
tabulated  statement  a  supra,  save  and  except 
the  following,  viz.:  Lots  1,  2,  and  3,  section 
15,  township  13,  range  12,  310.46;  lots  3,  4, 
and  5,  section  12,  township  13,  range  12,  326.- 
10;  W.  %  of  S.  E.  %,  section  1,  township  13, 
range  12,  80,— aggregating,  725.56  acres;  and 
for  these  lands  she  gave  to  S.  B.  Brash  ear 
no  title. 

(4)  It  is  shown  that  Walter  Brash  ear  and 
W.  H.  Howcott  conveyed  to  the  plaintiff  all 
the  lands  embraced  in  tabulated  statement  a 
supra,  but  did  not  convey:  Lots  5  and  6,  sec- 
tion 2,  township  15,  range  13,  100.18  acres; 
lot  6,  section  10,  township  15,  range  13,  80.04 
acres;  lot  1,  section  15,  township  15,  range  13, 
82.04  acres,— aggregating  863.06,  in  statement 
b. 

Hence  we  have  the  following  propositions 
established  by  the  deeds,  viz.:  (1)  That  de- 
fendant claims  In  his  answer  2,747.78  acres  of 
land  that  are  embraced  in  the  quantity  that 
was  entered  under  the  agreement  of  1845;  and 
that,  of  these,  2,210.78  acres  were  entered  in 
the  name  of  Dick,  and  528  acres  were  entered 
hi  the  name  of  Effingham  Lawrence,  Jr.  (2) 
That  none  of  those  entered  in  the  name  of 
Dick  were  conveyed  by  H.  E.  Lawrence  to 
Mrs.  Sarah  D.  Partee,  but  all  of  those  entered 
In  the  name  of  Effingham  Lawrence  were  con- 
veyed. (3)  That  the  widow  and  heirs  of  H. 
E.  Lawrence  conveyed  to  the  defendant  title 
to  the  whole  of  the  latter,  as  well  as  a  large 
'  portion  of  the  former,  the  two  parties  being 
thus  assigned  the  position  of  tracing  title  to 
this  portion  of  the  land  through  Henry  B. 
Lawrence,  as  a  common  author.  (4)  That 
there  were  725.56  acres  of  the  land  that  were 
entered  in  the  name  of  Dick  which  Mrs.  Par- 
tee did  not  convey  to  R.  B.  Brashear;  and,  of 
those  that  were  conveyed  to  Brashear,  there 
were  363.06  that  were  entered  in  the  name  of 
E.  Lawrence  that  were  not  conveyed  by  Wal- 
ter R.  Brashear  and  W.  BL  Howcott  to  the 
plaintiff. 

Therefore,  as  before  stated,  we  will  omit 
from  present  consideration  the  claim  of  the 
plaintiff  to  the  lands  entered  in  the  name  of 
Dick  which  he  derived  through  Howcott,  Wal- 
ter Brashear,  and  Mrs.  Partee,  as  same  is 
without  other  foundation  than  that  derived 
from  the  agreement  of  1845  and  Mrs.  Par- 
tee's  legacy  from  James  Dick,  and  will  re- 
strict consideration  of  same  as  derived  from 
lands  entered  In  the  name  of  Effingham  Law- 
rence, which  was  traced  through  H.  E.  Law- 
rence, Mrs.  Partee,  Walter  Brashear,  and 
Howcott,  to  528  acres,  less  363.06,-164.04; 
same  being  the  net  balance  In  the  possession 
of  the  defendant  that  is  subject  to  controversy. 

On  the  28th  of  May.  1840,  Henry  E.  Law- 
rence executed  an  act  of  sale  to  Robert  B. 


Brashear  for  a  large  amount  of  land  therein 
described,  and  among  them  are  those  particu- 
larly designated  as  all  that  were  "purchased 
by  the  said  Lawrence  from  Effingham  Law- 
rence, Jr.,  by  an  act  passed  before  the  said 
Rlcardo,  notary,  on  the  18th  of  April,  1848"; 
and  also  "all  the  rights,  title,  and  interest, 
being  the  one  undivided  third,  in  and  to  the 
lands  entered  In  the  name  of  N.  and  J.  Dick 
and  Effingham  Lawrence,  Jr.,  all  situated  in 
this  state,  and  containing  2,000  acres,  more  or 
less."  The  price  of  this  sale  was  $16,500,  on 
terms  of  credit,  secured  by  mortgage;  and  it 
was  accompanied  with  the  renunciation  of  the 
wife  of  the  vendor.  But  it  also  appears  that 
subsequently  Henry  E.  Lawrence  instituted 
an  action  of  nullity  against  Robert  B.  Brash- 
ear, which  resulted  In  a  judgment  on  the  3d 
of  April,  1858,  annulling  the  aforesaid  sale  of 
the  28th  of  May,  1840,  and  wherein  it  is, 
among  other  things,  decreed  "that  all  the  prop- 
erty described  in  said  act,  and  transferred  and 
conveyed  therein,  be,  and  same  Is  hereby,  re- 
stored to  the  possession  of  the  said  plaintiff, 
under  the  title  under  which  he  holds  the  same, 
free  from  all  mortgages  and  incumbrances," 
etc  The  object,  as  well  as  the  legal  effect  of 
that  judgment,  was  to  replace  the  parties  in 
the  same  relative  positions  they  occupied  at 
the  time  the  sale  was  originally  made. 

The  important  features  of  these  transac- 
tions are  (1)  that  the  two  parties  engaged 
therein  were  H.  E.  Lawrence  and  Robert  B. 
Brashear,  both  of  whom  were  parties  to  the 
original  agreement  of  1845;  (2)  that  Dick,  the 
third  party,  died  in  1840,  nearly  10  years  prior 
to  said  judgment,  leaving  his  property  to  Mrs. 
Partee,  as  his  universal  legatee,  who,  on  the 
25th  of  March,  1856,  conveyed  her  entire  in- 
terest to  B.  B.  Brashear,  during  the  penden- 
cy of  that  suit,  and  more  than  two  years 
prior  to  the  rendition  of  judgment 

It  is  quite  evident  that  Robert  B.  Brashear 
could  not  acquire  any  right  to  or  interest  in 
the  common  property  from  Mrs.  Partee,  dur- 
ing the  pendency  of  that  suit,  quoad  the  un- 
divided interest  of  H.  B.  Lawrence;  and  that 
the  effect  of  any  mere  paper  title  from  Mrs. 
Partee  to  R.  B.  Brashear  must  have  been  sub- 
ordinated to  said  judgment,  and  controlled 
thereby.  Its  effect  was  to  utterly  defeat  the 
attempted  alienation  by  Mrs.  Partee  to  R.  B. 
Brashear  of  the  interest  of  H.  B.  Lawrence  in 
lands  entered  in  the  name  of  Dick  at  least. 

On  the  26th  of  July,  1860  (only  a  little  more 
than  a  year  subsequent  to  said  judgment  an- 
nulling said  sale),  Henry  E.  Lawrence  in- 
stituted suit  against  the  legal  representa- 
tives of  R.  B.  Brashear  for  a  partition  of  all 
the  properties  in  which  they  had  interests 
jointly,  growing  out  of  the  agreement  of 
1845,  aggregating  about  5,676  acres;  specific- 
ally describing  all  the  dealings  and  opera- 
tions of  the  parties  thereunder,  and  all  the 
acts  and  transactions  of  the  parties  in  re- 
spect to  said  land,  including  Mrs.  Partee, 
and  her  conveyance  to  Brashear,  and  the 
judgment  annulling  same.  Henry  E.  Law- 
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rence  died,  leaving  this  suit  pending  at  his 
death,  and  a  partition  was  thereby  held  in 
abeyance.  Affairs  remained  in  this  situa- 
tion until  the  18th  of  January,  1881,  when 
Walter  R.  Brashear,  as  sole  surviving  heir  of 
R.  B.  Brashear,  entered  into  a  compromise 
settlement  with  the  widow  and  heirs  of  H. 
E.  Lawrence,  the  purport  and  effect  of  which 
is:  (1)  That  said  widow  and  heirs  conveyed 
to  Walter  R.  Brashear  full  title  to  certain 
designated  property,  or,  hi  other  words,  they 
recognized  his  ownership,  by  inheritance 
from  his  father,  of  certain  described  proper- 
ties; (2)  W.  R.  Brashear,  in  consideration 
therefor,  gave  full  acquittance  to  said  trans- 
ferees of  every  kind  and  species  of  claim 
and  demand  which  he  had  or  may  have 
urged  against  them,  or  any  one  of  them,  for 
any  cause  whatever,  "particularly  such  de- 
mands and  claims  as  he  may  have  (had) 
against  them,  or  any  one  of  them,  by  virtue 
of  his  being  the  son  and  heir  of  R.  B.  Brash- 
ear," etc.  This  appears  to  be  the  manner  in 
which  the  sole  heir  of  R  B.  Brashear  and  the 
surviving  widow  and  heirs  of  H.  E.  Law- 
rence chose  to  adjust  their  differences  and 
settle  their  disputed  rights  and  interests, 
and  which  had  remained  so  long  suspended 
by  the  pending  partition  suit  It  did  not  pur- 
port to  be  a  sale,  but  a  settlement.  It  had 
the  effect  of  recognizing  the  undivided  shares 
or  interest  of  each;  and  it  recognized  the  ti- 
tle of  Walter  R.  Brashear  to  certain  specified 
lands  as  heir  of  his  father,  and  relinquished 
and  abandoned  any  further  or  other  right 
in  his  favor  as  heir. 

The  suit  for  the  annulment  of  the  former 
title  of  H.  E.  Lawrence  to  R.  B.  Brashear 
was  the  necessary  precursor  of  the  suit  for 
partition;  and  the  compromise  settlement 
terminated  the  partition  suit,  and  adjusted 
their  differences,  and  is  binding  on  all  the 
parties  thereto,  and  has  the  authority  of  a 
thing  adjudged.  We  are  satisfied  that  it 
operates  as  a  complete  bar  and  estoppel 
against  Walter  R.  Brashear  and  those  claim- 
ing under  him,  and  prevents  their  assertion 
of  title  derived  from  R.  B.  Brashear  against 
the  widow  and  heirs  of  H.  E.  Lawrence; 
and  while  this  estoppel  may  not  have  effect 
as  regards  Mrs.  Partee,  as  she  is  not  a  party 
to  the  suit,  nor  to  the  act  of  compromise, 
yet  it  does  affect  the  assertion  of  any  title 
that  Walter  R.  Brashear  derived  by  inher- 
itance from  his  father,  although  same  may 
have  been  derived  from  Mrs.  Partee.  And 
our  conclusion  is  that  the  defendant,  pos- 
sessing a  title  from  the  widow  and  heirs  of 
FT.  E.  Lawrence,  who  possessed  as  owners 
under  the  transaction  and  compromise  of 
1881,  cannot  be  divested  by  the  transferee  of 
the  heir  of  R,  B.  Brashear.  We  have  con- 
sequently reached  the  same  conclusion  at 
which  the  judge  below  arrived. 

With  regard  to  the  plea  of  prescription, 
that  the  plaintiff  filed  In  this  court,  nothing 
was  said  in  either  argument  or  brief;  and 
we  have  not  discovered  anything  on  the  rec- 


ord to  sustain  it  On  the  contrary,  the 
judgment  of  the  court  annulling  the  title 
made  by  H.  E.  Lawrence  to  R.  B.  Brashear, 
on  the  3d  of  April,  1858,  decreed  the  plaintiff 
to  be  entitled  to  be  placed  In  possession  of 
all  the  lands  conveyed,  including  all  the 
lands  entered  under  the  agreement  of  1845; 
and  the  partition  suit  of  H.  E.  Lawrence 
against  R.  B.  Brashear's  legal  representa- 
tives, in  1800,  proceeds  upon  the  hypothesis 
that  the  plaintiff  was  In  possession,  and  that 
fact  is  not  denied  by  the  defendants  therein. 
And  by  the  terms  of  the  act  of  compromise 
of  the  18th  of  January,  1881,  Walter"  R. 
Brashear  abandoned  and  relinquished  in  fa- 
vor of  the  widow  and  heirs  of  H.  E.  Law- 
rence (the  vendors  of  defendant)  all  the 
rights  and  interests  he  had  derived  from  the 
succession  of  his  father;  thus  renouncing,  at 
least,  his  possession  as  owner  in  their  favor. 
On  this  statement  there  is  no  basis  for  the 
prescription  the  plaintiff  urges,  predicated, 
as  it  must  be,  on  rights  derived  from  R.  B. 
Brashear  and  Walter  R.  Brashear,  his  heir. 
In  so  far  as  the  defendant's  pleas  of  pre- 
scription are  concerned,  no  consideration  is 
necessary,  as  we  have  found  that  he  pos- 
sessed a  title  as  owner  that  did  not  require 
the  help  of  prescription.  Judgment  affirmed. 

On  Rehearing. 
(Dec  2, 1895.) 

There  are  but-  two  points  made  In  the 
elaborate  briefs  of  the  plaintiff  and  appel- 
lant for  a  rehearing;  the  balance  is  detail. 
This  is  a  petitory  action,  and  our  decree 
affirmed  the  judgment  in  favor  of  the  de- 
fendant from  which  the  plaintiff  appealed. 
The  foundation  of  the  plaintiff's  claim  is  an 
agreement  which  was  made  on  the  2d  of 
May,  1845,  by  which  James  Dick,  Henry  B. 
Lawrence,  and  Robert  B.  Brashear  engaged 
to  enter  lands  from  the  government  of  the 
United  States;  Dick  to  furnish  the  money, 
and  Lawrence  and  Brashear  to  make  the 
selections  and  locations. 

The  first  proposition  assigned  In  the  ap- 
plication is  that  our  opinion  was  hi  error  in 
saying  that  the  titles  were  to  vest  in  "the 
parties  respectively,  in  the  proportion  of 
one-half  In  Dick,  and  one-fourth  each  in 
Brashear  and  Lawrence;  the  truth  being 
that  under  that  agreement  the  legal  as  well 
as  the  equitable  title  was  in  Dick,  and  In 
him  alone."  The  second  proposition  is  that 
no  part  of  the  land  claimed  In  this  suit  was 
embraced  in  the  conveyance  from  H.  E. 
Lawrence  to  R.  B.  Brashear,  bearing  date 
May  28,  1849.  If  either  proposition  can  be 
sustained  on  the  record,  plaintiff  Is  entitled 
to  a  rehearing. 

1.  On  the  first  proposition:  Of  course,  the 
agreement  was  anticipatory,  being  made  in 
advance  of  the  entries  of  the  land.  All  en- 
tries were  made  in  the  names  of  either 
James  Dick  or  Effingham  Lawrence,  Jr.;  the 
latter  name  being  used  instead  of  that  of  H. 

Digitized  by  Google 


La.) 


WILLIAMS  ft.  DREW. 


631 


E.  Lawrence,  supposedly,  as  a  matter  of 
convenience.  None  of  the  lands  were  en- 
tered In  the  name  of  R.  B.  Brasbear.  All 
the  entrance  money  was  furnished  by  Dick; 
and  several  thousands  of  acres  of  land  were 
selected  and  patented,  as  stated.  Now,  what 
was  the  course  of  the  transactions  between 
these  different  parties  during  the  following 
25  years  with  reference  to  these  lands,  as 
exhibited  by  written  deeds  and  other  acts? 
Let  us  look  into  the  record,  and  see.  But, 
in  the  beginning,  it  must  be  remarked  that 
the  title  of  H.  B.  Lawrence  and  assigns  de- 
l>end8  upon  the  selfsame  deeds  and  transac- 
tions as  does  the  title  of  R.  B.  Brashear  and 
assigns;  and  that  the  plaintiff's  title  is  al- 
leged to  have  been  derived  from  Dick,  and 
subsequently  from  Walter  R.  Brashear,  the 
son  and  heir  of  R.  B.  Brashear.  Roundly 
stated,  plaintiffs  claim  is. that  his  ancient 
author,  Dick,  was,  under  the  agreement  of 
1815,  the  exclusive  owner  of  all  the  lands 
which  were  entered  in  either  the  name  of 
Dick  or  Effingham  Lawrence,  and  the  equi- 
table interest  of  II.  E.  Lawrence  in  the  com- 
mon property,  as  well  as  that  of  R.  B. 
Brashear,  had  been  adjusted  and  settled, 
and  that  the  defendant  acquired  nothing 
from  H.  B.  Lawrence;  while,  on  the  other 
hand,  defendant  claims  to  have  derived  cer- 
tain specified  lands,  of  those  in  suit,  from 
the  widow  and  heirs  of  H.  E.  Lawrence, 
bearing  dates,  respectively,  June  24,  1889, 
May  26,  1890,  and  August  28,  1890,  H.  B. 
Lawrence  having  acquired  from  Effingham 
Lawrence,  Jr.,  by  an  act  bearing  date  April 
17,  1848.  The  controversy  is  as  to  which 
has  the  better  or  paramount  title  to  the 
property  in  dispute.  In  1849  (only  four 
years  after  the  aforesaid  agreement  was  en- 
tered into),  Dick  died,  leaving  a  will,  in 
which  he  bequeathed  to  Mrs.  Sarah  D.  Par- 
tee  all  of  his  property,  constituting  her  his 
universal  legatee.  This  will  was  probated, 
and  Mrs.  Partee  put  in  possession  of  the 
estate  of  the  deceased.  On  the  14th  of  Feb- 
ruary, 1850  (within  one  year  after  Mrs. 
Partee  became  possessed  of  her  inher- 
itance), H.  B.  Lawrence  conveyed  to  her  all 
of  the  lands  which  were  entered  and  stood 
in  the  name  of  Effingham  Lawrence,  Jr.; 
same  having  been  previously  conveyed  from 
Effingham  Lawrence,  Jr.,  to  Henry  E.  Law- 
rence, on  the  17th  of  April,  1848.  Subse- 
quently, on  March  25,  1856,  Mrs.  Partee  con- 
veyed all  the  right,  title,  and  interest  she 
possessed  to  Robert  B.  Brashear;  and,  at 
his  death,  Walter  R.  Brashear  inherited  his 
entire  estate,  he  being  the  only  child  and 
lieir.  Walter  R.  Brashear  conveyed  to  W. 
H.  Howcott  on  the  19th  of  January,  1893, 
and  he,  in  turn,  conveyed  to  the  plaintiff. 
Consequently,  these  two  transactions  (the 
one  between  H.  E.  Lawrence  and  Mrs.  Par- 
tee, and  the  one  between  Mrs.  Partee  and 
R.  B.  Brashear)  are  chiefly  relied  upon  as 
sustaining  the  plaintiff's  chain  of  title.  But 
it  is  striking  that  there  does  not  appear  any 


deed  from  R.  B.  Brashear  to  Mrs.  Partee  of 
his  share  of  the  common  property,  and  there 
is  no  reference  made  to  it  In  the  deed  of 
Mrs.  Partee  to  him  of  her  interest  in  the 
property.  But  counsel  for  the  plaintiff  in- 
sists that  the  deed  from  H.  E.  Lawrence  to 
Mrs.  Partee  evidences  a  full  settlement  of 
all  his  interest  in  the  common  property. 
That  deed  conveys  only  certain  specified 
property,— that  which  the  vendor  had  ac- 
quired from  Effingham  Lawrence;  and  his 
warranty  is  limited  to  claims  and  demands 
arising  from  his  own  acts  alone.  The  fol- 
lowing clause  in  the  deed  is,  however,  relied 
upon  as  supporting  the  plea  of  final  liquida- 
tion and  settlement,  viz.:  "That,  after  satis- 
fying the  claims  of  the  said  Henry  E.  Law- 
rence and  Robert  B.  Brashear,  in  all  other 
respects  and  matters,  complying  with  and 
fulfilling  the  terms  and  conditions  of  the 
said  agreement,  sundry  tracts  of  land,  fully 
described  in  the  patents  hereinafter  referred 
to,  fell  to  the  share  of  James  Dick,  who,  by 
his  last  will  and  testament,  •  •  •  be- 
queathed the  same  to  the  said  Mrs.  Partee," 
etc.  This  transaction  took  place  in  1850, 
soon  after  the  death  of  Dick;  but  in  the 
deed  from  Mrs.  Partee  to  R.  B.  Brashear,  in 
1856,  we  find  the  statement,  viz.:  "And 
whereas,  she,  the  said  Mrs.  Partee,  is  de- 
sirous of  bringing  the  said  agreement  to  a 
close  so  far  as  she  is  or  may  be  interested 
or  concerned,  and  of  terminating  and  dis- 
posing of  her  interest  in  the  lands  as  ac- 
quired by  her  as  aforesaid,"  etc.  If,  in  point 
of  fact,  a  full  and  final  settlement  had  been 
made  with  Henry  E.  Lawrence  and  Robert 
B.  Brashear  in  1850,  as  intimated  in  the 
deed  of  that  year,  how  can  it  at  the  same 
time  be  true  that  in  1856,  when  the  second 
deed  was  executed,  Mrs.  Partee  should  have 
still  been  "desirous  of  bringing  the  agree- 
ment to  a  close"?  If,  in  point  of  fact,  plain- 
tiff's present  contention  were  true,  that  Dick 
was  the  sole  and  exclusive  owner  of  all  the 
lands,  how  is  that  expression  in  the  former, 
viz.  "That  sundry  tracts  of  land,  fully  de- 
scribed in  the  patents  hereinafter  referred 
to,  fell  to  the  share  of  Dick,  who,  by  last 
will  and  testament,  bequeathed  the  same  to 
the  said  Mrs.  Partee,"  etc.,  to  be  accounted 
for?  And  how  is  that  expression  in  the 
latter,  viz.  "She  was  desirous  of  bringing 
the  said  agreement  to  a  close  so  far  as  she  is 
or  may  be  Interested  or  concerned,  and  of 
terminating  and  disposing  of  her  interest  in 
the  lands  as  acquired  by  her  as  aforesaid," 
etc.,  to  be  accounted  for?  It  is  impossible  to 
be  done.  Mrs.  Partee,  the  author  of  plain- 
tiff's title,  was  a  party  to  each  of  those 
deeds.  She  was  vendee  in  one,  and  vendor 
in  the  other.  She  is  fully  committed  to  the 
recitals  of  the  former  deed  that  certain  lands 
"fell  to  the  share  of  Dick,"  and  that  he,  by 
last  will,  "bequeathed  the  same"  to  her. 
These  recitals  in  the  deeds  between  Henry 
E.  Lawrence,  Robert  B.  Brashear,  and  Sarah 
T.  Partee,  universal  legatee  of  Dick,— all  the 
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parties  to  the  original  agreement  of  1845,— 
are  absolutely  Inconsistent  and  Irreconcila- 
ble with  the  Idea  that  Dick  was  sole  and 
exclusive  owner  of  all  the  lands  which  were 
entered  under  the  agreement  of  1845.  Those 
two  deeds  are  the  ones  through  which  the 
plaintiff  claims,  and  they  absolutely  dis- 
prove the  contention  he  now  makes  on  this 
application  for  a  rehearing.  Even  If  the 
original  agreement  of  1845  contemplated 
such  absolute  vestiture  of  title  In  Dick,— 
though  we  are  confident  It  did  not,— It  was 
clearly  competent  for  them  to  make  such 
disposition  of  the  property  afterwards  as 
they  chose.  This  first  proposition  is  alto- 
gether unfounded. 

2.  It  appears  tbat  on  the  28th  of  May, 
1840  (prior  to  the  time  Mrs.  Partee  acquired 
her  inheritance  from  Dick),  Henry  B.  Law- 
rence executed  an  act  of  sale  to  Robert  B. 
Brashear  for  a  large  quantity  of  land,  and 
among  those  particularly  described  are  the 
lands  which  were  purchased  by  him  from 
Effingham  Lawrence,  Jr.,  on  the  18th  of 
April,  1848,  and  also  "all  the  right,  title,  and 
interest,  being  the  one  undivided  one-third, 
in  and  to  the  lands  entered  In  the  name  of 
N.  and  J.  Dick  and  Effingham  Lawrence,  Jr.," 
etc.  The  price  of  this  sale  was  $16,300,  se- 
cured by  vendor's  Hen  and  mortgage.  H. 
E.  Lawrence  instituted  an  action  against  R. 
B.  Brashear  for  the  nullity  of  the  aforesaid 
sale,  and  on  the  3d  of  April,  1858,  recovered 
a  judgment  annulling  It,  and  setting  same 
aside;  and  all  the  property  thereby  conveyed 
was  restored  to  him,  as  owner.  The  parties 
to  the  foregoing  sale  and  judgment  were  H. 
E.  Lawrence  and  R.  B.  Brashear,  two  of  the 
parties  to  the  agreement  of  1845;  and  this 
suit  was  brought  and  judgment  obtained  near 
10  years  after  Dick  had  died,  and  Mrs.  Par- 
tee,  as  legatee,  had  become  possessed  of  his 
property.  And  notwithstanding  she  had 
made  a  title  to  R.  B.  Brashear,  In  1856,  to  all 
the  lands  she  had  acquired  through  Dick,  no 
defense  was  made  In  that  suit  on  that  ground. 
It  Is  quite  evident  that  Mrs.  Partee  could  not 
acquire  any  title  from  R.  B.  Brashear  to  that 
land,  during  the  pendency  of  that  suit  against 
him.  On  the  20th  of  July,  1860,  Henry  B. 
Lawrence  Instituted  against  R.  B.  Brashear 
a  suit  for  a  partition  of  all  the  aforesaid 
lands  In  which  they  were  Jointly  Interested, 
In  virtue  of  the  agreement  of  1845;  specially 
enumerating  and  describing  them,  as  well 
as  all  the  acts  and  transactions  of  the  parties 
to  them.  Henry  B.  Lawrence  died,  leaving 
this  suit  still  pending.  R.  B.  Brashear  sub- 
sequently died,  also.  Afterwards,  on  the  18th 
of  January,  1881,  Walter  R.  Brashear  and  the 
widow  and  heirs  of  H.  E.  Lawrence  made 
and  entered  into  a  compromise  of  the  par- 
tition suit,  whereby  the  rights  of  the  for- 
mer to  certain  specified  land  was  recognized, 
and  he,  In  turn,  relinquished  his  claim  to  all 
the  remainder  to  the  latter. 

The  second  proposition  of  plaintiff  for  re- 
hearing is  that  the  deed  of  H.  E.  Lawrence 


to  R.  B.  Brashear  of  the  28th  of  May,  1840. 
did  not  include  the  lands  which  were  covered 
by  the  agreement  of  1845.  Unless  he  can 
sustain  that  proposition,  the  judgment  must 
stand.  But  in  that  deed  there  Is  a  positive 
declaration  that  he  did  convey  "all  the  right, 
title,  and  Interest,  being  the  one  'undivided 
one-third.  In  and  to  the  lands  entered  in  the 
name  of  N.  and  J.  Dick  and  Effingham  Law- 
rence, Jr.,"  etc.  And  that  certainly  referred 
to  the  lands  which  were  entered  under  the 
agreement  of  1845.  It  could  have  referred 
to  nothing  else.  Tet  counsel  for  plaintiff  still 
insists  "that  not  one  piece  of  land  described 
in  the  act  of  May  28,  1840,  Is  shown  to  be  in 
dispute  here";  referring  to  the  numbers  and 
description  of  the  lands.  But  tbat  may  be 
true  so  far  as  the  lands  which  are  particular- 
ly described  are  concerned;  yet  it  Is  not  cor- 
rect in  so  far  as  their  designation  as  the 
lands  entered  hi  the  names  of  Dick  and 
Lawrence  is  concerned.  In  the  suit  to  an- 
nul the  sale  of  May  28,  1840,  they  were  treat- 
ed as  being  included,  and  also  in  the  Judg- 
ment canceling  the  sale.  Also  in  the  parti- 
tion suit  between  H.  B.  Lawrence  and  K.  B. 
Brashear  they  are  enumerated  and  described. 
Recognizing  this  to  be  a  fact,  and  endeavor- 
lug  to  evade  the  force  and  effect  of  those  ju- 
dicial admissions,  counsel  for  plaintiff,  in  bis 
brief,  is  driven  to  the  necessity  of  declaring: 
"But  this  whole  suit  of  Lawrence  is,  on  its 
face,  a  falsity.  He  claims  that  the  act  of 
May  28,  1849,  referred  to  those  tends."  Sure- 
ly, counsel  cannot  be  serious  in  desiring  this 
court,  on  this  mere  assertion,  to  declare  that 
suit  a  "falsity"  notwithstanding  it  was  main- 
tained and  judgment  thereon  pronounced 
more  than  80  years  ago.  If  It  was  not  a 
fact  that  those  tends  were  Included  hi  tbat 
act  of  sale,  how  is  it  that  they  were  Included 
in  that  suit  and  judgment?  And,  if  they 
were  not  included  hi  that  suit  and  Judgment, 
why  is  It  now  decried  as  a  "falsity"?  Hav- 
ing been  Included  In  that  suit  and  Judgment 
against  R.  B.  Brashear,  both  H.  B.  Lawrence 
and  R.  B.  Brashear  are  bound  by  them,  and 
so  is  W.  R.  Brashear,  as  the  son  and  hen*  of 
R.  B.  Brashear;  and  W.  R.  Brashear  is 
plaintiff's  Immediate  author.  This  conten- 
tion is  also  absolutely  groundless.  Rehearing 
refused. 

(47  La.  Ann.) 
STATE  ex  reL  ROSETTA  G  RAVEL-PA V- 
1KU  &  IMPROVEMENT  CO.  v.  JUDGES 
OP  CIVIL  DISTRICT  COURT  FOR  PAR- 
ISH OP  ORLEANS.    (No.  11,882.)  » 
(Supreme  Court  of  Louisiana.    Not.  18,  1895.) 
Practice—  Allotment  or  Costs. 
When  several  Baits,  Identical  in  every 
respect,  are  filed  for  the  purpose  of  obtaining 
the  allotment  of  one  to  a  certain  division  of  the 
civil  district  court,  parish  of  Orleans,  the  first 
assignment  of  one  will  carry  the  others  to  the 
same  division,  as  there  is  but  one  case  hi  fact 
and  in  law. 
(Syllabus  by  the  Court) 

i  Rehearing  refused  December  16,  1895. 
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Application  by  the  state  of  Louisiana,  on  the 
relation  of  the  Rosetta  Gravel-Paring  &  Im- 
provement Company,  against  the  judges  of  the 
Civil  district  court  for  the  parish  of  Orleans,  for 
writs  of  mandamus  and  prohibition.  Denied. 

Branch  K.  Miller,  for  relator. 

McENERY,  J.  The  relator  filed  in  the  dvll 
district  court,  parish  of  Orleans,  fire  suits 
against  the  New  Orleans  Traction  Company, 
Limited,  for  the  sum  of  $120,235.13,  each  of 
said  suits  being  based  on  the  Identical  cause 
of  action,  and  each  but  a  duplicate  of  the  other. 
The  object  and  purpose,  as  the  relator  declares, 
to  filing  these  suits,  was  to  obtain  the  chance 
of  having  his  cause  allotted  to  a  division  of 
said  court  then  open  and  transacting  business. 
If  one  of  the  cases  had  been  allotted  to  this  di- 
vision, It  was  relator's  intention  to  discontinue 
the  other  cases.  The  presiding  judge  of  the  di- 
vision ordered  the  clerk  to  make  one  allotment 
of  the  five  cases,  and  that  to  the  division  of 
the  court  to  which  the  first  of  the  cases  was 
assigned.  The  relator  now  proceeds  by  way  of 
mandamus  to  compel  an  assignment  or  allot- 
ment among  the  Judges  of  the  civil  district 
.  court  of  the  other  four  cases  filed  by  the  re- 
lator. The  answer  of  the  respondent  Judge 
gives  his  reasons  for  the  order  issued  by  him. 
They  are  conclusive,  and  admit  of  no  contro- 
versy. It  is  not  necessary  to  say  what  was 
the  intention  of  the  f  ramers  of  the  constitution 
In  enacting  article  130.  It  is  enough  to  say 
that  it  provides  that  cases  filed  in  the  civil 
district  court  shall  be  equally  allotted  and  as- 
signed among  the  Judges  of  said  court,  in  ac- 
cordance with  rules  of  court  to  be  adopted  for 
that  purpose.  There  was,  in  fact,  but  one 
cause  of  action  filed  by  the  relator,  and  when 
It  was  assigned,  under  the  rules  of  the  court, 
this  finally  determined  to  what  division  It 
should  go  for  trial.  The  other  suits,  dupli- 
cates of  the  one  assigned,  necessarily  followed 
the  one  assigned,  as  they  were  Identical  with 
it.  The  proceedings  adopted  by  relator  would 
be  the  means,  if  permitted,  to  defeat  the  in- 
tent of  the  article  of  the  constitution  for  an 
equal  distribution  of  cases,  for  there  would  be 
the  same  case,  the  identical  cause  of  action,  the 
same  plaintiff  and  defendant,  before  each  di- 
vision of  the  court.  The  relief  prayed  for  is 
denied,  and  the  rule  granted  herein  discharged, 
at  relator's  cost 


(47  La.  Ann.) 
Succession  of  MULLEDY.    (No.  11,809.) 
(Supreme  Court  of  Louisiana.    Dec.  2.  1805.) 
Doxatios  BT  Congress — Exbmption. 

1.  Congress  appropriated  $5,000  to  the  heirs 
and  legal  representatives  of  one  of  the  victims 
of  the  Ford  Theater  disaster.  It  does  not  go 
to  the  administrator,  as  assets  of  his  succes- 
sion, and  is  not  imputable  to  the  payment  of 
his  debts. 

2.  The  government  having  thought  proper 
to  make  a  grant  of  an  amount  to  the  heirs  of  one 
of  the  victims,  they  receive  it  as  a  gift,— a  boun- 
ty. 

(Syllabus  by  the  Court) 
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Appeal  from  civil  district  court,  parish  of* 
Orleans;  Nicholas  EL  Rightor,  Judge. 

In  the  matter  of  the  succession  of  Michae* 
T.  Mulledy,  opposition  of  Maurice  J.  Hart, 
a  creditor  of  the  deceased,  was  dismissed* 
and  he  appeals.  Affirmed. 

William  S.  Benedict,  for  appellant  Louque 
&  Pomes  and  James  Timony,  for  appellee. 

BREAUX,  J.  The  late  Michael  T.  Mulledy. 
domiciled  In  New  Orleans,  was  a  victim  of 
the  Pord  Theater  disaster  in  Washington. 
Congress  appropriated  $5,000  to  his  heirs 
and  legal  representatives.  His  sister,  Kate 
Mulledy,  obtained  letters  of  administration 
of  the  succession;  an  inventory  was  taken, 
upon  which  this  amount  the  only  asset  he 
left,  was  carried.  In  her  account  of  admin- 
istration she  credits  herself  with  one-half 
of  the  amount  and  her  brother  the  other,  as- 
next  of  kin.  Maurice  J.  Hart,  one  of  the 
creditors  of  the  late  Michael  T.  Mulledy,  op- 
posed the  proposed  distribution,  on  the 
ground  that  the  fund  was  the  property  of 
the  deceased,  and  liable  to  seizure  for  his 
debts.  This  opposition  was  dismissed.  From, 
the  judgment  of  dismissal,  he  appeals. 

There  was  another  opposition  filed  In  the 
lower  court  on  the  part  of  the  heirs  of  a  sis- 
ter, deceased,  of  the  late  Michael  T.  Mul- 
ledy, claiming  one-third  of  the  amount  to- 
be  distributed.  They  recovered  judgment 
for  the  amount  of  one-third  of  the  $6,000. 
Before  this  court  the  appellee  moves  to 
dismiss  the  appeal  on  the  ground  that  the 
court  is  without  jurisdiction  ratione  materia?; 
the  amount  of  appellant's  claim  being  $801, 
with  interest.  The  constitution  vests  this 
court  with  jurisdiction  of  all  cases  In  which 
the  amount  to  be  distributed  exceeds  $2,000. 
Ordinarily,  the  opposition  will  prevent  a  dis- 
tribution of  an  amount  sufficient  to  pay  the 
judgment  in  case  of  judgment  for  the  op- 
ponent, and  no  more  need  be  withheld  for 
the  purpose.  Here  the  whole  amount  is  In- 
volved. If  opponent's  claim  be  allowed.  It 
will  necessarily  change  the  title,  the  amount 
carried  in  the  account  of  the  administratrix 
will  have  to  be  settled  as  an  asset  of  the 
succession,  and  will  not  be  subject  to  the 
claim  of  the  next  of  kin  In  their  own  right. 
It  is  manifest  that  the  controversy  involves 
the  whole  amount  to  be  distributed,  and  not 
merely  the  claim  of  the  opponent.  Where 
an  opposition  affects  the  whole  amount,  and 
gives  good  cause  to  withhold  the  distribu- 
tion of  amount,  exceeding  $2,000,  this  court 
has  jurisdiction. 

On  the  Merits. 

The  appellant  urges  that  the  fund  having 
been  Inventoried  as  the  property  of  the  suc- 
cession of  Mulledy,  and  notice  of  the  filing 
of  her  account  as  administratrix  having 
been  given  to  the  creditors  of  his  succession,, 
she  is,  as  an  heir,  concluded,  and  cannot 
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claim  the  amount  in  her  own  right  to  the 
exclusion  of  the  succession  of  her  late 
brother,  Michael  T.  Mulledy.  There  was 
nothing  in  these  proceedings  which  operated 
as  a  divestiture  of  title.  In  her  account  she 
and  her  coheir  claimed  the  property.  Previ- 
ously there  was  no  abandonment  of  any 
right  The  donation  was  to  the  heirs,  and 
not  to  the  succession  of  the  deceased.  It 
was  an  act  of  generosity  over  which  the  gov- 
ernment had  absolute  control.  A  similar 
question  was  decided  in  Emerson's  Heirs  v. 
Hall,  14  La.  1.  This  court,  on  the  ground 
that  the  ancestor  had  rendered  meritorious 
services  to  the  government,  held  that  he 
held  an  equitable  claim,  and  that  the  appro- 
priation made  was  liable  for  the  debts  of 
the  deceased.  This  case  was  taken  by  writ 
of  error  to  the  supreme  court  of  the  United 
States,  and  the  judgment  of  this  court  was 
reversed.  With  great  clearness  It  was  said 
in  that  case:  "Had  Emerson  become  in- 
solvent, and  made  an  assignment,  would 
this  claim,  if  it  may  be  called  a  claim,  have 
passed  to  his  assignees?  We  think  clearly  it 
would  not.  Under  such  an  assignment,  what 
could  have  passed?  The  claim  Is  a  non- 
entity. Neither  in  law  nor  In  equity  has  It 
any  existence.  •  •  *  It  is  true,  remunera- 
tion cannot  be  recovered  against  the  gov- 
ernment by  action  at  law.  A  claim  having 
no  foundation  in  law,  but  depending  entirely 
upon  the  generosity  of  the  government,  con- 
stitutes no  basis  for  the  action.  It  cannot 
be  assigned.  •  •  •  In  the  present  case 
the  government  might  have  directed  the 
money  to  be  paid  to  the  creditors  of  Emer- 
son, or  to  any  part  of  his  heirs.  Being  the 
donor,  it  could,  In  the  exercise  of  its  discre- 
tion, make  such  distribution  or  application 
of  its  bounty  as  circumstances  might  re- 
quire." Here,  as  In  the  case  from  which  we 
quote,  the  money  was  to  be  paid  to  the  legal 
representative.  The  interpretation  given  by 
the  court  of  last  resort  to  a  statute  of  the 
United  States  in  a  well-reasoned  case  in  re- 
versing a  decision  of  this  court  is  authorita- 
tive.   The  judgment  is  therefore  affirmed. 


(47  La.  Ann.) 

STATE  ex  rel.  ROMERO  v.  ALLEN,  Judge. 
(No.  11,894.)  i 

(Supreme  Court  of  Louisiana.    Nov.  18,  1895.) 
Writ  or  Prohibition— Whbn  Granted. 
The  court  again  affirms  that  applications 
for  writs  of  prohibition  and  certiorari,  under  ar- 
ticle 90  of  the  constitution,  will  not  be  entertain- 
ed unless  the  appropriate  method  to  obtain  relief 
is  first  resorted  to  in  the  lower  court. 
(Syllabus  by  the  Court.) 

Application  by  the  state  of  Louisiana,  on 
the  relation  of  Louis  Romero,  against  A  C. 
Allen,  judge  of  the  Seventeenth  judicial  dis- 
trict court  for  the  parish  of  Vermillion,  for 
writs  of  certiorari  and  prohibition.  Denied. 


i  Rehearing  refused  December  17,  1895. 


Louls  L.  Bourges,  for  relator. 

MILLER,  J.  The  relator,  sentenced  by  the 
lower  court  to  pay  a  fine  for  refusing  to  work 
on  the  public  roads,  or  be  imprisoned  for  30 
days,  complains  that  the  sentence  Is  in  excess 
of  the  jurisdiction  of  the  court;  that  he  has 
no  remedy  by  appeal;  and  asks  relief  at  our 
hands  by  the  issue  of  writs  of  prohibition 
and  certiorari.  The  proceedings  against  the 
relator,  resulting  in  the  sentence,  were  under 
the  act  of  the  legislature  No.  112  of  1880, 
amending  the  section  of  the  Revised  Statutes 
relative  to  public  roads.  The  act  provides 
that  for  the  failure  to  work  on  the  roads  when 
required,  as  prescribed  in  the  act,  the  penalty 
Incurred  shall  be  a  fine,  and,  in  default  of 
payment,  imprisonment,  not  exceeding  five 
days.  The  sentence  was  undoubtedly  in  ex- 
cess of  the  power  of  the  court  to  impose,  but 
the  Judge,  in  his  return,  states  the  sentence  as 
pronounced  was  In  accordance  with  the  law, 
but  was  erroneously  entered  on  the  minutes. 
Of  course,  we  are  restricted  to  the  record  in 
our  examination  of  the  case.  However,  the 
record  shows  no  attempt  in  the  lower  court  to 
correct  the  error  in  the  sentence.  If  the  ex- 
cess of  the  punishment  over  that  allowed  by 
the  statute  had  been  brought  to  the  notice  of 
the  court,  we  cannot  doubt  the  error  would 
have  been  corrected.  We  think  this  a  prop- 
er case  to  apply  the  rule  that  on  these  appli- 
cations the  relief  will  be  refused  unless  the  op- 
portunity is  afforded  the  lower  court  to  cor- 
rect the  error,  the  basis  of  the  complaint.  In 
this  case  we  are  bound  to  presume  an  appli- 
cation to  correct  the  minutes  so  as  to  show 
the  proper  sentence  would  have  accomplished 
the  object  of  the  application  to  us.  .  State  v. 
Judge  of  Eighteenth  District  Court,  8S  La.  Ann. 
920;  State  v.  Judge  Civil  District  Court,  40 
La.  Ann.  607,  4  South.  485.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  re- 
lator's petition  be  dismissed,  at  his  costs. 

(47  La.  Ann.) 
PICKETT  et  al.  v.  SOUTHERN  ATHLETIC 

CLUB.    (No.  11,811.)  i 
(Supreme  Court  of  Louisiana.    Nov.  18,  1895.) 

Tax  Salb  —  Notioi  —  Prbsumptios— Auditor's 
Dbed— Evidence. 

1.  If  plaintiff  was  an  absentee,  or  was  ab- 
sent from  the  parish  in  which  the  property  is  sit- 
uated, the  evidence  of  the  fact  is  too  general  to 
sustain  an  action  to  annul  and  set  aside  a  sale 
made  more  than  Uve  years  prior  to  the  suit. 

2.  The  legal  oresumption  is  that  the  tax' 
collector  gave  the  notices  as  declared  in  the  deed. 
Until  the  contrary  appears,  a  deed  of  record, 
these  many  years  without  question,  will  not  be 
annulled  for  the  alleged  want  of  notice. 

3.  The  error  charged  in  not  having  appoint- 
ed a  curator  ad  hoc  to  represent  the  taxpayer, 
in  order  to  avail,  must  be  shown  beyond  ques- 
tion; otherwise,  title  to  real  estate  would  at 
times  be  extremely  uncertain. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

i  Rehearing  refused  December  16, 1895. 
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Action  by  one  Pickett  and  others  against 
the  Southern  Athletic  Club  for  the  recovery 
of  land.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.  Affirmed. 

Frank  L.  Richardson  and  Kernan  &  Wall, 
for  appellants.  J.  Zach  Spearing  and  J.  J. 
Mclaughlin,  for  appellee. 

BREAUX,  J.    The  plaintiffs,  heirs  of  the 
late  W.  S.  Pickett,  who  died  on  the  4th  day 
of  August,  1884,  sue  for  the  recovery  of  a 
square  of  ground,  purchased  by  their  ances- 
tor in  the  year  1856.    It  was  Bold  for  taxes 
in  1883,  and  adjudicated  to  the  state  of  Louis- 
iana   Prior  to  that  time,  to  wit,  in  1876,  un- 
der revenue  act  of  1873,  it  had  been  adjudi- 
cated to  the  state  in  payment  of  taxes  for 
1867  to  187a    With  reference  to  the  first  sale 
referred  to  here  (that  made  in  1883),  it  is 
urged  that  no  notice  had  been  given  to  the 
owner.    With  reference  to  the  second  (the 
*ax  deed  of  1876),  it  is  argued  that,  as  there 
is  no  recital  In  the  tax  collector's  deed,  and 
no  evidence  aliunde  of  the  appointment  of  a 
curator  ad  hoc  to  represent  the  absent  owner, 
and  no  evidence  of  notice  to  him,  the  sale  is 
null.    Under  section  3  of  "An  act  approved 
July  12,  1888,"  the  auditor  sold  the  property 
to  John  Spansell,  who  subsequently  became 
defendant's  author.     The  tax  collector  de- 
clares In  his  deed,  showing  the  adjudication 
of  the  property  to  the  state  for  the  taxes  or 
1880  and  subsequent  years,  that  legal  notice 
of  sale  was  given  to  William  M.  Pickett,  the 
tax  debtor.    The  chief  deputy  clerk  for  the 
state  tax  collector,  by  whom  the  adjudication 
was  made  to  the  state  in  1883,  testifies,  sub- 
stantially, that  the  notices  to  the  tax  debtors 
were  mailed  to  the  owners,  where  the  prop- 
erty was  located,  when  their  residences  were 
not  known.    There  Is  also  evidence  of  rec- 
ord showing  that  the  late  William  M.  Pickett 
had  not  resided  in  New  Orleans  (in  which  the 
property  Is  situated)  since  1865.    The  defend- 
ant urges  good  faith,  pleads  the  validity  of 
the  tax  proceedings,  and  Invokes  the  prescrip- 
tion of  one,  five,  and  ten  years.    From  a 
judgment  rejecting  their  demand,  the  plain- 
tiffs appeal. 

The  main  attack  upon  the  last  deed  of  ad- 
judication to  the  state  is  the  asserted  want  of 
notice  of  sale  to  the  taxpayer,  as  required 
by  article  210  of  the  constitution.  The  deeds 
of  tax  collectors  for  those  years  are  prima 
facie  evidence  of  legal  sales.  Unless  that 
presumption  be  controverted,  and  the  con- 
trary of  the  recital  of  the  deeds  Is  establish- 
ed, it  should  be  accepted  as  true.  The  re- 
cital is  true  until  Its  untruth  is  established. 
The  decisions  heretofore  were  controlled  by 
the  fact  that  It  was  made  manifest  that  no 
notice,  as  required,  had  been  given  of  taxes 
due,  for  which  it  was  the  intention  to  offer 
the  property  for  sale.  In  the  case  of  Breaux 
v.  Negrotto,  43  La.  Ann.  426-433,  9  South. 
502,  this  court  said:  "But  we  think  the  evi- 
dence is  conclusive  that  no  notice  of  any 

kind  was  ever  served  on  the  plaintiff."  In 


Parish  of  Concordia  v.  Bertron,  46  La.  Ann. 
356-360,  15  South.  60:  "It  is  in  proof  no  no- 
tice was  given  in  the  parish  of  that  adjudica- 
tion, as  required  by  the  constitution."  Here 
there  is  no  evidence  of  witnesses  on  the  trial, 
of  a  positive  character,  regarding  notice,  and 
impeaching  the  verity  of  the  declarations  of 
the  deed.  In  the  absence  of  such  evidence, 
we  do  not  feel  authorized  to  treat  as  naught 
these  declarations,  made  at  a  time  contempo- 
raneous with  the  proceedings  of  sale. 

The  following  we  must  regard,  as  control- 
ling considerations  In  reaching  a  conclusion 
upon  this  point:  Plaintiff,  in  a  petitory  suit 
for  property  sold  at  tax  sale,  after  the  many 
years  that  have  elapsed  in  this  case,  must 
make  out  his  title  to  the  property  on  all 
points.  The  proceedings  being  regular  on 
the  face  of  the  papers,  the  evidence  must  be 
of  a  positive  and  convincing  character  to  au- 
thorize the  courts  to  set  aside  and  declare 
null  a  tax  deed  upon  the  ground  presented. 
The  property  had  been  assessed,  duly  adver- 
tised, offered  for  sale,  and  adjudicated,  and, 
presumably,  the  notice  required  preceding 
the  sale  was  given. 

The  action  of  plaintiffs  Is  met  by  another 
tax  deed  anterior  in  date,  made  under  the 
provisions  of  Act  No.  47  of  1873.  Plaintiffs 
urge  its  nullity  on  a  number  of  grounds: 
That  the  taxpayer  was  absent,  and  no  curator 
ad  hoc  was  appointed  to  represent  him;  that 
the  purchase  for  the  state  was  subject  to  the 
approval  of  the  auditor,  and  without  that  ap- 
proval there  was  no  sale  Nearly  20  years 
have  elapsed  since  this  sale  was  made.  The 
tax  debtor  remained  silent  At  his  death  the 
plaintiffs  did  not  choose  to  assert  title  or  in- 
terest in  the  property.  They  are  confronted 
with  great  difficulties  to  have  It  now  deter- 
mined that  at  the  date  of  the  sale  the  prop- 
erty was  vacant,  or  that  the  owner  was  un- 
known or  absent,  or  had  left  no  known  agent 
in  this  state,— conditions  required  for  the  ap- 
pointment of  a  curator  ad  hoc. 

The  sale  was  prima  facie  valid  under  the 
terms  of  the  constitution.  The  presumption 
sustains  the  claim  of  the  state  as  a  purchaser 
in  good  faith,  and  the  title  of  the  defendant 
also  finds  support  in  the  adjudication  to  the 
state,  which  remained  so  many  years  unques- 
tioned. The  least  effect  that  this  state  of 
fact  can  have  Is  to  Impose  upon  the  plain- 
tiffs the  burden  of  proving  all  the  conditions 
essential  to  establish  the  taxpayers'  absence. 
Without  the  absence,  the  title  was  legal,  and 
in  due  form,  and  all  needful  notices  were 
served,  it  must  be  conceded.  The  absence 
that  would  annul  should  be  timely  invoked 
and  amply  shown.  Time  obliterates  evidence, 
and  removes  from  the  parties  the  means  to 
verify  transactions;  hence,  It  creates  a  pre- 
sumption In  favor  of  the  regularity  of  pro- 
ceedings, and  against  the  charge  of  illegality. 

Lastly,  the  plaintiffs'  objection  is  that  the 
auditor  did  not  confirm  the  sale  to  the  state. 
Section  62  of  Act  No.  42  of  1871,  and  section 
6  of  Act  No.  47  of  1873,  are  similar.  Inter- 
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pretJng  the  former,  tills  court  held  that  the 
omission  to  obtain  the  auditor's  deed  did  not 
invalidate  the  tax  collector's  deed  as  a  muni- 
ment of  title.  The  correctness  of  the  deci- 
sion upon  this  point  has  since  always  remain- 
ed unquestioned.  Barrow  v.  Wilson,  39  La. 
Ann.  407,  2  South.  809.  If  we  should  con- 
cede that  the  tax  sale  in  1876  is  void,  and 
that  plaintiffs  in  law  cannot  be  held  to  the 
proof  we  have  before  stated,  they  are  then 
confronted  with  the  tax  deed  of  1883,  in 
which  it  is  declared  that  all  required  notices 
have  been  given.  The  testimony  of  a  clerk 
in  the  tax  collector's  office,  general  in  its 
character,  does  not  show  want  of  notice.  In 
the  case  of  Webre  v.  Lutcher,  45  La.  Ann. 
574,  579,  12  South.  834,  we  said:  "But  we 
wish  to  say  that  it  is  based  upon  and  con- 
fined to  the  particular  facts  fully  stated  in 
the  opinion,  and  is  not  intended  to  give  a  li- 
cense to  tax  collectors  to  dispense  with  no- 
tice to  absent  owners,  whose  names  are 
Known,  but  whose  residence  is  unknown, 
without  exhausting  the  means  provided  by 
law  for  obtaining  the  latter."  It  must  be 
held,  until  the  contrary  appears,  that  the  col- 
lector exhausted  the  means  provided  by  law, 
as  stated  in  the  deed.    Judgment  affirmed. 


(47  La.  Ann.) 

STATE  v.  LUNDIE  et  al.    (No.  11,892.) 

(Supreme  Court  of  Louisiana.    Dec.  2,  1895.) 

Theatbbs  and  Shows— Liceksb— Fkeb 
Exhibitions. 

1.  The  legality  of  a  tax  is  contested  when 
it  is  alleged  that  there  is  no  law  under  which 
the  license  or  tax  can  be  imposed. 

2.  Evidence  admitted  without  objection 
supplied  the  vagueness  and  insufficiency  of  the 
answer. 

3.  Shows  and  exhibitions  free  of  any  charge 
or  contribution  of  any  kind  do  not  owe  licenses. 

4.  The  outside  free  shows,  such  as  "Punch 
and  Judy,"  "Balloon  Ascensions"  "Proces- 
sions," to  attract  the  crowd  to  the  perform- 
ance, where  an  entrance  fee  is  charged,  are  in- 
cluded within  the  license  of  the  latter. 

(Syllabus  by  the  Court) 

Appeal  from  third  justice's  court,  parish  of 
St  Tammany;  Jack  Strain,  Judge. 

Action  by  the  state  of  Louisiana  against 
Frank  Lundle  and  Frank  Rlggs.  Judgment 
for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

George  E.  Williams,  for  appellants.  M. 
J.  Cunningham,  Atty.  Gen.,  and  Clay  Elliott, 
for  the  State. 

BREAUX,  J.  The  defendants  were  sued 
to  compel  them  to  pay  a  license  of  950  for 
carrying  on  and  conducting  a  "Punch  and 
Judy"  and  "Magic  Lantern"  show  and  per- 
formance. From  a  judgment  condemning 
each  defendant  to  pay  a  license  of  $30  they 
appeal 

The  record  presents  the  question  whether 
the  tax-collecting  authorities  can  collect  a 
license  from  shows  and  exhibitions  given  free 


of  charge.  The  answer  of  the  defendants  is 
a  general  denial,  and  they  specially  "deny 
the  legality  of  the  tax,  and  they  aver  that 
there  is  no  law  which  requires  them  to  pay 
a  license  in  this  state."  To  this,  objection  is 
urged  by  plaintiff  on  the  grounds  (1)  that  the 
pleadings  are  too  loose  and  general  to  serve 
as  a  basis  of  defense;  (2)  that  the  allegation 
denying  that  there  is  a  law  which  requires 
them  to  pay  a  license  to  the  state  is  a  special 
defense,  to  which  the  defendants'  case  must 
be  confined.  Evidence  admitted  without  ob- 
jection proves  that  they  did  not  charge  any 
admission  fee,  and  thereby  this  evidence  sop- 
plies  the  insufficiency  of  allegation  of  the 
answer.  Under  the  plea  of  the  illegality  of 
the  demand  the  issue  is  properly  before  us 
for  decision,  whether  considered  under  the 
plea  of  general  denial  and  alleged  Illegality 
of  the  demand,  or  under  the  special  defense 
that  there  is  no  law  requiring  them  to  pay 
a  license.  The  legality  is  contested  when  it 
Is  claimed  there  Is  no  law  authorizing  it,  or 
that  the  statute  authorizing  it  is  invalid,  or 
that  it  has  been  imposed  in  violation  of  a 
valid  law.  Glffis  v.  Clayton,  33  La.  Ann.  285; 
Adler  v.  Board,  37  La.  Ann.  507,  508.  In  ei- 
ther case,  it  being  a  fact  shown  without  ob- 
jection that  they  do  not  charge  or  receive 
contributions,  they  cannot  be  held  for  a 
license.  There  must  be  some  feature  of  busi- 
ness about  the  performance,  In  order  that  the 
state  may  be  entitled  to  a  license.  As  the 
case  comes  to  us,  there  is  absolutely  no  charge 
of  any  kind  made,  and  no  contribution  solic- 
ited or  expected.  Other  shows  and  perform- 
ances, it  seems,  draw  the  crowd  by  means 
of  free  shows.  The  law  does  not  as  we  read, 
contemplate  that  the  free  exhibition  also 
should  pay  a  license.  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided,  annulled,  and  re- 
versed, and  that  plaintiff's  demand  be  reject- 
ed. 


(47  La.  Ann.) 

STATE  ex  rel.  SHAW  v.  ELLIS,  Judge.  (No. 
11,881.)  i 

(Supreme  Court  of  Louisiana.    Nov.  18,  1895.) 

Wbit  or  Pbohibitioh— Whbs  Granted— 

Pleading. 

L  The  allegation  in  the  petition  of  a  relat- 
or, praying  for  relief  through  a  writ  of  prohibi- 
tion, that  he  has  no  remedy  In  the  premises  oth- 
erwise than  through  the  special  relief  asked,  is 
a  mere  conclusion  of  law,  carrying  with  it  no 
force,  in  the  absence  of  a  statement  of  facts 
going  to  show  the  correctness  of  that  conclusion. 

2.  Prohibition  is  not  a  proper  remedy  where 
relief  can  be  reached  through  appeal. 

(Syllabus  by  the  Court) 

Application  for  a  writ  of  prohibition  by  the 
state  of  Louisiana,  on  the  relation  of  John  T. 
Shaw,  against  T.  C.  W.  Ellis,  judge  of  the 
civil  district  court  for  the  parish  of  Orleans, 
division  A.  Denied. 


I     i  Rehearing  denied  December  16,  1895. 


Digitized  by  Google 


La.)  STATE 

Dlnkelsplel  ft  Hart,  for  relator.  Felix  J. 
Oreyfous  and  Solomon  Wolff,  for  respondent. 

NICHOLLS,  C.  J.  Relator  alleges  that  on 
July  18,  1895,  there  was  served  at  his  resi- 
dence a  petition  and  notice  of  demand  In  the 
case  of  George  Montgomery  v.  John  T.  Shaw, 
No.  46,476,  division  A  of  the  docket  of  the 
civil  district  court  for  the  parish  of  Orleans, 
same  being  a  proceeding  by  executory  pro- 
cess; that  upon  said  petition  was  indorsed  an 
order  In  the  following  words:  "Let  execu- 
tory process  issue  herein  as  prayed  for,  ac- 
cording to  law.  New  Orleans,  July  18th, 
1895,"— and  same  was  signed  by  T.  C.  W.  Bi- 
lls, judge  of  the  civil  district  court  for  the 
parish  of  Orleans,  presiding  in  division  A; 
that  said  order  was  improvldently  and  im- 
properly signed  by  said  judge,  for  the  rea- 
son that  on  July  8,  1895,  he  adjourned  his 
court  without  day,  and  departed  from  the 
parish  of  Orleans,  and  was  only  temporarily 
in  the  parish  on  July  18,  1895,  when  said  or- 
der was  signed  by  him;  that  said  order  was 
not  signed  at  the  courthouse,  and  was  signed 
by  the  said  judge  while  he  was  temporarily 
in  the  city  of  New  Orleans,  and  not  in  the 
city  for  the  purpose  of  holding  court  or  exer- 
cising judicial  functions;  that  unless  restrain- 
ed by  the  supreme  court  a  writ  of  seizure 
and  sale  would  issue  by  virtue  of  said  order 
on  July  24,  1895,  and  that  relator  had  no  re- 
lief In  the  premises,  except  at  the  hands  of 
that  court,  through  a  writ  of  prohibition; 
that  If  said  proceedings  were  allowed  to  con- 
tinue, and  a  sale  be  made  thereunder,  a  cloud 
would  be  thrown  upon  the  title  of  the  prop- 
erty mortgaged,  and  the  price  thereof  affected 
by  the  reason  stated.  He  prayed  that  a  writ 
of  prohibition  issue,  enjoining  and  restrain- 
ing said  civil  district  court  from  proceeding 
under  said  order  of  July  18,  1895,  and  that 
the  respondent  judge  show  cause  why  said 
writ  should  not  be  made  peremptory,  and  in 
the  meantime,  and  pending  the  further  order 
of  the  court,  the  said  proceedings  be  stayed. 
Upon  this  petition  an  alternative  writ  was 
ordered  to  Issue,  and  a  temporary  restraining 
order  was  granted  until  a  hearing. 

The  judge  of  division  A,  in  his  answer  or 
return,  says  that  on  July  5, 1895,  he  adjourn- 
ed division  A  of  the  civil  district  court  sine 
die;  that  under  the  act  of  1892,  regulating 
the  terms  of  said  court,  by  arrangement,  di- 
visions B  and  G  remained  open,  the  judge  of 
division  O  to  act  for  division  A;  that  he  left 
the  city  of  New  Orleans,  and  returned  on  a 
visit,  and  not  for  duty,  on  July  18th,  and 
did  not  reopen  division  A  until  September, 
when  he  began  his  vacation  term,  serving 
until  October  20th;  that  on  July  18th  the 
clerk's  deputy  brought  him  this  petition  for 
executory  process  in  Montgomery  v.  Shaw, 
with  the  statement  that  the  judge  of  division 
G,  doubting  his  power,  had  refused  to  sign 
the  order  after  the  allotment  of  the  case  to 
division  A;  that  thereupon  he  signed  the 
order,  adding  to  his  name  the  word  "Judge"; 


o.  ELLIS.  687 

that  the  words,  "of  the  civil  district  court  for 
the  parish  of  Orleans,  presiding  in  division 
A"  alleged  and  referred  to  by  the  relator,  had 
doubtless  been  stamped  for  use  In  anticipa- 
tion that  the  judge  of  division  O  would  sign 
the  order;  that  he  was  sure  he  did  not  add 
those  words;  that,  if  he  was  in  error,  then 
the  fact  was  that  he  was  not  then  presid- 
ing, as  his  foregoing  statements  would  show. 
The  judge  submitted  that  he  had  the  power 
to  sign  said  order  for  executory  process  ei- 
ther In  court  or  at  chambers,  under  the 
1906th  section  of  the  Revised  Statutes;  that 
the  act  of  1892  regulating  the  terms  of  the 
civil  district  court  would  be  unconstitutional, 
should  It  be  construed  to  suspend  his  power 
as  judge  when  by  its  terms  his  division 
should  be  In  vacation;  that  by  that  act  two 
divisions  were  to  be  open,  and  three  divisions 
were  to  be  closed;  that,  if  the  judges  present 
and  acting  could  not  sign  orders  such  as  that 
in  question,  it  would  result  that  three-fifths 
of  the  business  of  the  court  must  be  In  sus- 
pense and  stagnant  until  the  regular  Novem- 
ber term  should  open;  ,  that  this  could  not 
be,  as  the  constitution  requires  that  all  courts 
should  be  open.  Article  11.  He  submitted 
that  the  civil  district  court  for  the  parish  of 
Orleans,  with  its  one  clerk's  office,  was  a 
single  court  (I.  e.  one  jurisdiction),  though 
having  five  judges  to  transact  its  business, 
and  that  any  judge  present  can,  In  the  ab- 
sence of  another  Judge,  act  or  grant  orders 
in  place  of  said  absent  judge,  In  order  to 
make  the  powers  of  the  court,  and  to  pre- 
vent stagnation  of  its  business,  provided  that 
he  grant  only  preliminary  interlocutory  or 
conservatory  orders,  leaving  all  Issues  raised 
and  to  be  raised  for  final  hearing  and  de- 
cision when  the  judge  should  again  return 
to  duty.  He  submitted  that  while  he  was 
absent  from  division  A  and  out  of  the  parish 
of  Orleans,  the  judge  of  division  C,  then  pres- 
ent (or  the  Judge  of  division  B),  could  have 
signed  said  order  for  executory  process,  and 
that  when  he  returned  to  said  parish,  though 
not  to  hold  a  session  of  court,  he  had  equal 
power  to  sign  it;  and  In  support  of  his  posi- 
tion he  referred  the  court  to  the  cases  of 
Folger  v.  Roos,  40  La.  Ann.  602,  4  South. 
457,  and  Rousseau  v.  Estate  of  Bourgeois,  28 
La.  Ann.  186. 

The  relator  has  filed  no  brief  In  this  mat- 
ter, and  has  obviously  abandoned  his  appll- 
!  cation.  It  is  without  merit  He  made  no 
•  attempt  in  the  lower  court  to  obtain  relief 
from  the  order  of  which  he  complains.  His 
i  allegation  that  he  has  no  relief  in  the  prem- 
ises, except  through  a  writ  of  prohibition  to 
be  Issued  from  this  court,  Is  a  mere  conclu- 
sion of  law,  carrying  with  4t  no  force  what- 
ever, In  the  absence  of  a  statement  of  facts 
which  would  go  to  support  the  correctness  of 
that  statement.  There  Is  nothing  going  to 
show  that  relator  has  no  other  relief  in  the 
premises  than  through  a  writ  of  prohibition 
from  this  court  We  see  no  reason  why  he 
should  not  have  appealed  suspenslvely  from 
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the  order,  or  taken  an  injunction  against  the 
execution  of  the  same.  State  v.  Judge,  44 
La.  Ann.  193,  10  South.  768.  The  restrain- 
ing order  hereinbefore  granted  is  hereby  set 
aside,  and  the  writ  of  prohibition  applied  for 
is  denied,  with  costs  upon  the  relator. 


(47  La.  Ann.) 
STATE  t.  HENRY  et  al.    (No.  11,952.) 
(Supreme  Court  of  Louisiana.    Dec.  2,  1895.) 
Robber  t — Indictment. 
An  Information  which  charges  the  de- 
fendant with  having  robbed  another  of  a  desig- 
nated sum  of  lawful  money,  the  currency  of  the 
United  States,  charges  a  statutory  offense,  with- 
in the  intendment  of  Rev.  St.  f  810;  and,  as 
the  consequence  is  that  it,  being  in-  the  words  of 
the  statute,  or  those  certain  and  equivalent  hav- 
ing been  employed,  is  valid  and  sufficient. 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  St  Charles;  Emfle  Rost,  Judge. 

Thomas  Henry  and  George  Corbes  were 
convicted  of  robbery,  and  Henry  appeals. 
Affirmed. 

Hiddleston  Kenner,  for  appellant.  Milton 
J.  Cunningham,  Atty.  Gen.,  and  Prentice  B. 
Edrington,  Diet.  Atty.;  for  the  State. 

W ATKINS,  J.  The  defendant  Thomas 
Henry  was  found  guilty  of  the  crime  of  rob- 
bery, and  from  a  sentence  to  three  years  at 
hard  labor  In  the  state  penitentiary  has  ap- 
pealed, relying  upon  a  single  bill  of  exception 
reserved  to  the  ruling  of  the  court  overruling 
his  motion  in  arrest  of  judgment  His  con- 
tention is  that  robbery  is  not  a  crime  which 
is  defined  in  the  criminal  statutes  of  this 
state,  and  that,  being  a  common-law  crime, 
the  English  common  law  must  be  resorted  to 
for  a  definition  of  it;  and  that  it  Is  elemen- 
tary that  indictments  for  robbery  must  set 
out  specifically  all  the  essential  elements  of 
the  crime  of  robbery  at  common  law,  and 
that  the  indictment  against  the  accused  Is 
wholly  Inadequate  and  insufficient  for  that 
purpose;  that  to  merely  charge  that  the  de- 
fendant has  committed  a  robbery  is  not  ade- 
quate or  sufficient  in  law. 

The  grounds  of  defendant's  motion  are  as 
follows,  viz.:  "Now,  under  the  common  law, 
seven  distinct  ingredients  are  necessary  and 
essential  to  constitute  the  crime  of  robbery, 
viz.:  (1)  Ownership  or  right  of  possession  of 
the  property  in  the  person  alleged  to  have 
been  robbed.  (2)  That  the  property  alleged 
to  have  been  carried  away  must  be  personal 
property.  (3)  That  the  property  carried 
away  must  be  certain.  (4)  Force  or  fear 
must  be  used  in  taking  away  the  property. 
(6)  The  taking  away  must  be  against  the 
will,  and  without  the  consent,  of  the  possess- 
or. (6)  That  the  thing  stolen  must  be  on  the 
person,  or  in  the  immediate  presence,  of  the 
possessor.  (7)  That  the  taking  away  must 
be  with  an  intent  to  steal."  Counsel's  state- 
ment, predicated  upon  these  propositions,  Is 
as  follows,  viz.:  "It  is  hardly  necessary  to 


argue  In  support  of  this  position.  It  Is  ap- 
parent that  the  ownership  or  right  of  pos- 
session must  be  in  the  party  robbed;  other- 
wise, a  person  might  be  convicted  of  robbery 
If  he  took  stolen  property  from  a  robber.  It 
is  also  apparent  that  a  person  claiming  prop- 
erty as  his,  and  taking  it  from  another,  might 
be  guilty  of  assault  and  battery,  but  not  of 
robbery.  It  must  be  personal  property,  be- 
cause no  one  can  steal  a  tract  of  bind  or  a 
house  It  must  be  described  with  certainty, 
because  the  accused  Is  entitled  to  know  this. 
In  order  to  make  a  defense.  Force  or  fear 
is  one  of  the  most  Important  and  absolute  es- 
sential Ingredients  of  robbery,  because  it 
forms  the  distinction  between  this  crime  and 
larceny.  The  taking  away  must  naturally 
be  against  the  will  of  the  owner.  The  thing 
stolen  must  be  on  the  person,  or  hi  the  pres- 
ence, of  the  owner.  This  forms  another  Im- 
portant distinction  between  the  crime  of  rob- 
bery and  larceny.  And,  lastly,  the  taking 
away  must  be  with  the  Intent  to  steal,  for 
it  is  plain  that  It  is  possible  for  a  person  to 
forcibly,  and  against  the  will,  take  something 
without  any  mtent  to  steaL  Thus  a  man 
In  a  quarrel  might  take  a  pistol  or  other 
weapon  from  his  assailant,  or,  seeing  another 
about  to  destroy  goods  belonging  to  him, 
might  interfere,  and  take  away  the  goods." 
But  we  must  look  into  the  information,  and 
see  what  its  averments  are,  and  whether  they 
are  amenable  to  the  charges  preferred  against 
it  They  are  as  follows,  viz.:  "That  one 
Thomas  Henry  and  one  George  Corbes, 
•  *  •  on  or  about  the  13th  day  of  July, 
189S,  with  force  and  arms,  in  the  parish 
aforesaid,  then  and  there  being,  did  unlaw- 
fully, willfully,  feloniously,  and  violently 
seize,  rob,  take,  and  carry  away  from  the 
person  of  Allen  McCoy  the  sum  of  eight  dol- 
lars and  ninety  cents  hi  money  of  the  legal 
currency  of  the  United  States,  contrary  to 
the  form  of  the  statute  of  the  state  of  Louisi- 
ana in  such  case  made  and  provided,"  etc. 
Our  statute  says:  "Whoever  shall  commit 
the  crime  of  robbery,  shall,  on  conviction," 
etc.  Rev.  St  1 809.  But  the  next  succeeding 
section  is  more  comprehensive,  for  It  says: 
"The  robbery  or  larceny  of  bank  notes,  obliga- 
tions, or  bills  obligatory,  or  bills  of  exchange, 
promissory  notes  for  the  payment  of  any  spe- 
cific property,  paper  bills  of  credit,  certificates 
granted  by  or  under  the  authority  of  this  state 
or  of  the  United  States,  or  any  of  them,  shall 
be  punished  In  the  same  manner  as  the  rob- 
bery of  goods  and  chattels."  Id.  f  810 
The  information  charging  defendant  with  the 
robbery  of  money,  legal  currency  of  the  Unit- 
ed States,  the  crime  must  be  interpreted  in 
the  light  of  the  latter  section,  the  former  hav- 
ing more  direct  applicability  to  "the  robbery 
of  goods  and  chattels."  Taken  In  this  light 
the  crime  charged  must  be  considered  rather 
as  a  statutory  than  a  common-law  crime, 
and  the  Information  tested,  and  Its  validity 
determined,  by  the  rules  of  construction  ap- 
plicable thereto,  seems  to  be  legal  and  suffi- 
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dent   This  court  has  frequently  held  that 
Indictments  for  offenses  created  by  statute 
should  be  charged  In  the  words  of  the  stat- 
ute, or  in  words  conveying  the  same  mean- 
ing-, and.  sufficiently  definite  as  to  bring  the 
accused  within  its  operation,  so  that  he  can- 
not be  misled  as  to  the  charge  he  Is  to  an- 
swer.   State  v.  Stiles,  5  La.  Ann.  824;  State 
v.  Benjamin,  7  La.  Ann.  47;  State  t.  Murphy, 
43  Ark.  178.   In  State  v.  Cason,  20  La.  Ann. 
48,  the  defendant  was  charged  with  havinfl 
stolen  "lawful  money  of  the  United  States" 
under  Rev  St  f  810,  above  quoted,  and  the 
court  said:  "The  defendant  is  accused  of  a 
statutory  offense.   In  such  case  the  indict- 
ment should  describe  the  crime  in  the  words 
of  the  statute,  or  in  words  certain  and  equiva- 
lent, going  to  show  that  the  offense  has  bevn 
committed,  and  is  punishable  under  the  law." 
The  court  then  added:  "No  such  effects  or 
notes  as  'greenbacks'  are  known  in  law,  but 
treasury  notes  of  the  United  States  are  recog- 
nized by  the  laws  of  congress."   The  Infor- 
mation brings  the  charge  of  robbery  that  it 
charges  against  the  defendant  Henry  strictly 
within  the  statute  and  that  decision.  In 
State  v.  Carro,  26  La.  Ann.  377,  the  court 
held  to  be  sufficient  an  indictment  which 
charged  that  defendant  "did  feloniously  and 
violently  seize,  take,  and  carry  away  the 
sum  of  one  hundred  dollars  in  paper  currency 
of  the  United  States  of  America."   The  court 
said  that  it  was  "a  substantial  compliance 
with  the  statute."    Rev.  St  f  1061.  And 
that  statute  declares  that,  "in  every  indict- 
ment in  which  it  shall  be  necessary  to  make 
an  averment  as  to  any  money  or  any  bank 
note,  it  shall  be  sufficient  to  describe  such 
money  or  bank  note  as  money  without  speci- 
fying any  particular  coin  or  bank  note,"  etc. 
Id.    In  State  v.  Shonhausen,  26  La.  Ann.  421, 
the  court  said:  "The  charge  of  the  indict- 
ment is  the  felonious  and  violent  taking  of 
the  sum  of  seventeen  hundred  and  forty-four 
dollars  in  paper  money  of  the  United  States 
of  America.   This  comes  within  the  law. 
Rev.  St  |  810."   State  v.  Robinson,  29  La. 
Ann.  364.   The  information  affirms  that  the 
defendant  Henry  "did  take  and  carry  away 
from  the  person  of  Allen  McCoy  the  sum  of 
eight  dollars  and  ninety  cents."  That  certain- 
ly charges  McCoy's  rightful  possession  of  the 
money,  and  answers  defendant's  first  objec- 
tion as  to  possession.   It  also  answers  his 
second  objection,  with  regard  to  the  prop- 
erty having  been  personal.   It  also  answers 
the  third  objection,  as  to  the  property  carried 
away  being  certain.    The  information  af- 
firms that  the  defendant  "did  unlawfully, 
willfully,  feloniously,  and  violently  seize,  rob, 
take,  and  carry  away  from  the  person  of  Al- 
len McCoy,"  etc.;  and  Wharton  says  that 
"while  there  must  be  a  felonious  taking  of 
property  from  the  presence  of  another,  either 
by  actual  or  by  constructive  force,  •  •  • 
yet  if  force  be  used,  fear  Is  not  an  essential 
ingredient"   Whart  Cr.  Law,  |  850.  This 
is  a  complete  answer  to  defendant's  fourth 


objection.  That  author  further  says:  "As  a 
rule,  robbery  must  be  against  the  will.  At 
the  same  time,  as  in  the  parallel  case  of  rape 
'against  the  will,'  if  there  be  force,  Is  to  be 
treated  as  convertible  with  'without  con- 
sent' "  etc.  Id.  f  855.  That  is  an  answer  to 
defendant's  fifth  objection.  The  indictment 
charges  that  defendant  "did  seize,  rob,  take, 
and  carry  away  from  the  person,"  etc.,  and 
this  answers  defendant's  sixth  objection. 
With  regard  to  the  intent  the  Information 
charges  that  the  defendant  did  "unlawfully, 
willfully,  feloniously,  and  violently  seize,  rob, 
take,  and  carry  away,"  etc.;  and  Wharton 
says  that  "the  goods  also  must  appear  to 
have  been  taken  animo  furandi,  as  in  cases 
of  larceny,  though  this  is  to  be  judged  of 
from  circumstances."  Id.  f  848.  This  an- 
swers defendant's  seventh,  and  last  objec- 
tion. 

A  careful  scrutiny  of  the  information,  and 
a  comparison  of  it  with  the  law,  has  satisfied 
us  that  the  defendant's  objections  are  not 
well  founded.   Judgment  affirmed. 


(47  La.  Ann.) 

STATE  v.  VICKERS.    (No.  11,966.) 

(Supreme  Court  of  Louisiana.    Dec  2,  1896.) 

Witness— Impeachment  —  Homicide  —  Threats— 
Instructions— Waivbb  or  Objections. 

1.  It  is  a  general  rule  that  a  party  cannot 
impeach  the  testimony  of  his  own  witness. 

2.  When  a  party  is  bona  fide  surprised  at 
the  unexpected  testimony  of  his  witness,  he  may 
be  permitted  to  Interrogate  as  to  previous  decla- 
rations made  by  him  inconsistent  with  his  testi- 
mony, the  object  being  to  prove  the  witness' 
recollection,  and  to  lead  him,  if  mistaken,  to  re- 
view what  he  has  said. 

8.  If  the  sole  effect  of  such  interrogation  ir 
tn  discredit  the  witness,  apart  from  statv 
tory  regulations,  such  evidence  is  not  admissi- 
ble; but  if  the  purpose  be  to  show  that  the  wit- 
ness is  in  error,  it  is  admissible. 

4.  Though  the  answer  of  the  witness  may 
involve  him  in  contradictions  calculated  to  im- 
pair his  credibility,  that  is  not  a  sufficient  rea- 
son for  excluding  the  inquiry,  as  proof  by  other 
witnesses  that  his  statements  are  incorrect 
would  have  the  same  effect 

5.  When  a  witness  for  the  state  on  the  trial 
states  an  important  and  material  fact  on  cross- 
examination  which  he  failed  to  state  as  a  wit- 
ness on  a  former  trial,  this  omission  of  the  fact 
from  his  former  statement  cannot  be  used  as  a 
means  of  impeaching  his  testimony  directly  by 
the  state. 

6.  The  state  cannot  Impeach  its  own  wit- 
ness by  asking  irrelevant  questions,  the  object 
of  which  is  to  discredit  his  testimony. 

7.  It  is  too  late  on  a  motion  for  a  new  trial 
to  urge  objection  to  the  judge's  charge,  when  no 
instructions  on  the  point  were  asked,  and  no 
exception  made. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish 
of  De  Soto;  William  Pike  Hall,  Judge. 

Dick  Tickers  was  convicted  of  manslaugh- 
ter, and  appeals.  Reversed. 

John  C.  Pugh  and  Qoss  &  Parsons,  for  ap- 
pellant M.  J.  Cunningham,  Atty.  Gen.,  and 
J.  B.  Lee,  Dlst  Atty.,  for  the  State. 
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McENERY,  J.  Under  an  Indictment  tor 
the  murder  of  L.  S.  Chovose,  who  was  killed 
by  defendant  In  a  difficulty  with  other  par- 
ties, the  defendant  was  convicted  of  man- 
slaughter.  He  appealed. 

The  first  point  made  by  defendant  Is  that 
the  state  cannot  discredit  its  own  witness. 
A  state  witness,  when  cross-examined  by 
the  defendant,  stated  '"that  his  brother  had 
a  pistol,  and  handed  it  to  him  during  the  dif- 
ficulty." On  re-examination  the  district  at- 
torney asked  the  witness  if  he  had  testified  on 
the  former  trial  "that  his  brother  had  a  pis- 
tol, and  handed  It  to  him  during  the  diffi- 
culty." The  prosecution  contends  that  the 
state  was  taken  by  surprise  by  the  answer  of 
the  witness  to  the  cross-interrogatories,  and 
"it  had  the  right  to  contradict  him,  and  to  de- 
stroy the  testimony  of  the  witness."  This 
last  statement  in  quotation  marks  Is  found  in 
the  brief  of  the  district  attorney,  and  is  too 
-broad,  and  cannot  be  sustained.  Apart  from 
statutory  regulations,  such  evidence  is  not  ad- 
missible. Coulter  v.  Express  Co.,  56  N.  Y. 
-585;  People  v.  Jacobs,  49  CaL  884;  State  v. 
Shonhausen,  26  La.  Ann.  421;  State  v.  Thom- 
as, 28  La.  Ann.  827.  The  record  shows  that 
the  trial  Judge  permitted  the  question  to  be 
answered  for  the  sole  purpose  of  discrediting 
the  witness.  On  this  point  the  record  dis- 
closes the  following  statement  by  the  judge: 
"As  to  the  question  asked  W.  A.  Pearce,  the 
state  claimed  surprise  at  the  testimony  of  the 
Pearees,  and  the  court  believed  the  claim  of  sur- 
prise well  founded.  •  •  •  As  to  the  question 
asked  Robert  Pearce,  the  court  did  not  under- 
stand that  the  only  object  of  the  question  was 
to  impeach  and  discredit  the  witness,  although 
It  was  admissible  for  that  purpose  on  the 
same  ground  of  surprise  at  his  testimony 
about  the  pistol,  although  he  was  not  sworn 
at  the  former  trial."  From  the  bills  we  un- 
derstand that  the  testimony  of  both  witnesses, 
W.  A  Pearce  and  Robert  Pearce.  was  to  a 
fact  not  disclosed  on  the  former  trial  and  at 
the  coroner's  inquest  W.  A.  Pearce  was  a 
witness  at  the  inquest  and  on  the  trial.  Rob- 
ert Pearce  did  not  testify  on  either  of  these 
•occasions.  With  reference  to  the  question 
propounded  to  the  first  witness,  Its  object  was 
to  discredit  his  testimony.  It  is  a  general 
rule  that  a  party  cannot  impeach  the  testi- 
mony of  his  own  witness.  State  v.  Shon- 
hausen, 26  La.  Ann.  421;  State  v.  Thomas,  28 
La.  Ann.  827.  The  exception  is  that  he  is 
sometimes  permitted,  In  cases  of  hardship, 
when  the  testimony  of  the  witness  is  unex- 
pectedly unfavorable,  to  contradict  him  by 
other  evidence  relevant  to  the  issue  in  the 
case.  1  Starkie,  Ev.  147;  1  Oreenl.  Bv.  pars. 
442,  443;  8  Rice,  Ev.  p.  373;  State  v.  Simon, 
37  La.  Ann.  569.  And  where  a  party  is  bona 
fide  surprised  at  the  unexpected  testimony  of 
his  witness  he  may  be  permitted  to  interro- 
gate as  to  previous  declarations  made  by  him 
Inconsistent  with  his  testimony,  the  object  be- 
ing to  prove  the  witness1  recollection,  and  to 
■lead  him,  if  mistaken,  to  review  what  he  has 


said.  1  Whart  Bv.  par.  549;  3  Rice,  Ev.  par. 
237.  But  this  proceeding  is  quite  different 
from  Impeaching  his  credibility  directly  for 
the  sole  purpose  of  destroying,  as  claimed  by 
the  prosecution,  his  whole  testimony,.  Gen- 
erally, where  proof  Is  to  be  offered  that  a  wit- 
ness has  said  or  done  something  inconsistent 
with  his  testimony,  a  foundation  must  be  first 
laid,  and  an  opportunity  for  explanation  of- 
fered, by  asking  the  witness  whether  he  has 
not  said  or  done  what  it  is  proposed  to  prove, 
specifying  the  particulars  of  time,  place,  and 
person.  1  Oreenl.  Ev.  463;  Conrad  v.  Grif- 
fey, 16  How.  38;  Brubaker's  Adm'r  v.  Tay- 
lor, 76  Pa.  St  83.  The  same  course  is  pur- 
sued, when  allowed  by  statute,  with  a  wit- 
ness on  his  examination  In  chief,  if  the  judge 
is  of  the  opinion  that  he  is  hostile  to  the  par- 
ty by  whom  he  was  called.  If  the  sole  effect 
is  to  discredit  the  witness,  apart  from  statu- 
tory regulations,  such  evidence  Is  not  admis- 
sible; but  if  the  purpose  be  to  show  the  wit- 
ness in  error  it  is  admissible.  Bulla rd  v. 
Pearsall,  53  N.  X.  230.  In  the  case  just  cited 
we  think  the  law  is  correctly  stated  as  fol- 
lows: "This  course  of  examination  may  re- 
sult in  satisfying  the  witness  that  he  has 
fallen  into  error,  and  that  his  original  state- 
ments were  correct;  and  It  is  calculated  to 
elicit  the  truth.  It  is  also  proper  for  the 
purpose  of  showing  the  circumstances  which 
Induced  the  party  to  call  him.  Though  the 
answer  of  the  witness  may  involve  him  In 
contradictions  calculated  to  impair  his  credi- 
bility, that  is  not  a  sufficient  reason  for  ex- 
cluding the  inquiry.  Proof  by  other  wit- 
nesses that  his  statements  are  incorrect 
would  have  the  same  effect  yet  the  admissi- 
bility of  such  proof  cannot  be  questioned.  It 
is  only  evidence  offered  for  the  purpose  of  im- 
peaching the  credibility  of  the  witness,  which 
Is  inadmissible  when  offered  by  the  party 
calling  him.  Inquiries  calculated  to  elicit 
the  facts,  or  to  show  to  the  witness  that  he 
Is  mistaken,  and  to  induce  him  to  correct  his 
evidence,  should  not  be  excluded  simply  be- 
cause they  may  result  unfavorably  to  his 
credibility."  The  witness  W.  A  Pearce  was 
a  state  witness,  and  on  two  occasions  failed 
to  state  that  his  brother  had  handed  him  a 
pistol.  On  the  second  trial  the  fact  **  stat- 
ed by  him,  was  disclosed  on  cross-examina- 
tion by  defendant's  counsel.  It  was  a  state- 
ment unfavorable  to  the  prosecution,  and, 
we  infer  from  the  briefs,  material  and  im- 
portant to  the  defendant  in  his  plea  of  self- 
defense.  The  witness'  testimony  was  incon- 
sistent with  his  prior  testimony,  in  which  he 
suppressed,  if  the  statement  be  true,  an  im- 
portant and  material  fact  In  reference  to 
inconsistent  statements,  Mr.  Rice,  In  his  work 
on  Evidence  (volume  3,  par.  238),  says: 
"The  party  producing  a  witness  is  not  allow- 
ed to  impeach  his  credit  by' evidence  of  bad 
reputation,  except  when  he  is  compelled  to 
produce  him  by  reason  of  the  nature  of  the 
evidence  sought;  but  he  may  contradict  him 
by  other  evidence,  and  he  may  also  ask  him 
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whether  he  has  not  made,  at  other  times, 
statements  Inconsistent  with  his  present  tes- 
timony. Under  all  rules  of  reason,  he  is  not 
allowed  to  contradict  his  witness  npon  any 
particular  or  material  fact"  This  has  ref- 
erence to  the  material  fact  as  bearing  on  the 
credibility  of  the  witness.  The  law  is  thus 
stated  by  Oreenleaf:  "Ton  may  cross-ex- 
amine your  own  witness  if  he  testify  con- 
trary to  what  you  had  a  right  to  expect  as  to 
what  he  had  stated  in  regard  to  the  matter 
on  former  occasions,  either  In  court  or  other- 
wise, and  thus  refresh  the  memory  of  the 
witness,  and  give  him  full  opportunity  to  set 
the  matter  right  if  he  will;  and,  at  all  events, 
to  set  yourself  right  before  the  jury.  But 
you  cannot  do  this  for  the  mere  purpose  of 
discrediting  the  witness;  nor  can  you  be  al- 
lowed to  prove  the  contradictory  statements 
of  the  witness  upon  other  occasions,  but 
must  be  restricted  to  proving  the  facts  oth- 
erwise by  other  evidence.**  And  in  the  case 
of  Coulter  v.  Express  Co.,  66  N.  Y.  685,  it 
was  held  that  a  party  may  contradict  his 
own  witness  as  to  a  fact  material  to  the  case, 
although  the  effect  of  the  proof  may  be  to 
discredit  him;  but  he  cannot  impeach  him, 
although  subsequently  called  as  a  witness 
for  the  adverse  party,  either  by  general  evi- 
dence or  by  proof  of  contradictory  state- 
ments out  of  court.  The  witness  was  pre- 
sented by  the  prosecution  as  worthy  of  cred- 
it, and  he  could  not  be  Impeached,  either  by 
geneml  evidence  or  by  proof  of  contradictory 
statements  in  or  out  of  court.  He  could 
have  been  contradicted  as  to  a  fact  material 
to  the  case,  although  the  effect  of  the  proof 
may  have  discredited  him;  but  the  party 
calling  him  could  not  have  adduced  such 
contradiction  when  it  is  only  material  as  it 
bore  upon  his  credibility.  In  the  instant 
case  the  prosecution  might  have  shown  by 
other  testimony  that  no  pistol  was  handed  to 
the  witness  by  bis  brother,  but  he  was  not  at 
liberty  to  prove  that  on  a  former  trial  the 
witness  had  omitted  this  fact  from  his  testi- 
mony, as  the  fact  of  the  omission  went  di- 
rectly to  the  witness*  credibility.  The  prose- 
cution, although  taken  by  surprise,  so  far  as 
the  witness  was  concerned,  was  limited  to 
the  interrogation  heretofore  alluded  to,  and 
the  giving  the  witness  the  opportunity  of 
explaining  the  inconsistency  in  his  testi- 
mony. 

The  question  was  asked  the  witness  Rob- 
ert Pearce,  sworn  on  behalf  of  the  prosecu- 
tion by  the  district  attorney,  if  he  had  not 
gone  to  Texas  a  short  time  prior  to  the  last 
term  of  court,  how  much  money  he  had,  and 
from  whom  he  obtained  it.  The  question 
was  allowed  to  be  answered.  Although  the 
answer  of  the  witness  dissipated,  to  some  ex- 
tent, at  least,  the  effect  which  the  question 
Intended  to  produce,  yet  it  was  improper. 
Its  sole  purpose  was  to  discredit  the  witness, 
as  it  was  irrelevant,  and  could  have  no  other 
effect  For  the  reasons  stated  in  reviewing 
v.l  8ao.no.  21— 41 


the  question  asked  the  witness  W.  A.  Pearce 
this  evidence  was  equally  inadmissible. 

The  trial  judge  refused  to  permit  certain 
threats  of  the  Pearces  to  go  to  the  jury.  His 
reasons,  appended  to  the  bill,  are  sufficient 
to  Justify  his  ruling.  He  says:  "The  above 
statement  of  the  evidence  on  the  trial  only 
purports  to  be  a  part  of  the  testimony,  and 
Is,  In  fact,  only  a  part  of  It,  except  the  tes- 
timony of  Robert  Pearce,  which  was  written 
down  in  full.  The  prisoner's  testimony  is 
quoted  substantially  right,  except  that  he  said 
that  the  gun  might  have  been  fired  acciden- 
tally, or  something  to  that  effect  W.  A. 
Hick's  testimony  should  be  that  W.  A  Pearce 
replied  to  Vickers'  denial,  'Well,  if  you  did,  I 
wanted  to  be  ready,*  or  'wanted  you  to  let  me 
know,  so  that  I  could  be  ready,'  or  that  he 
was  ready,  or  words  to  that  effect  The  evi- 
dence showed  that  the  difficulty  arose  be- 
tween Vickers  and  W.  A.  Pearce  In  the  pres- 
ence of  Robert  Pearce,  •  *  •  and  that  his 
name  was  not  mentioned;  and  that  the  al- 
leged conspiracy  between  old  man  Pearce 
and  Robert  occurred  after  W.  A  Pearce  had 
left  the  house  that  morning;  and  that  W.  A. 
Pearce  was  unarmed,  and  said  nothing  about 
It,  if  it  existed;  and  that  the  old  man  Pearce 
did  not  arrive  on  the  scene  until  after  all 
was  over,  and  the  parties  had  scattered. 
Under  these  circumstances  I  did  not  see  how 
the  threats  made  by  old  man  Pearce  were 
admissible  In  justification  of  the  shooting 
at  W.  A.  Pearce,  his  son,  when  the  old  man 
was  not  present."  We  need  add  nothing  to 
this  statement  as  it  shows  that  If  any 
threats  were  made,  they  were  the  threats  of 
old  man  Pearce,  who  was  not  engaged  in  the 
difficulty;  and  that,  if  there  was  a  con- 
spiracy among  them  to  take  the  life  of  Vick- 
ers, no  threats  had  been  communicated  to 
him.  Even  communicated  threats  will  not 
justify  an  assault  upon  another,  unless  the 
party  making  them  attempts  to  carry  them  in- 
to execution  by  a  hostile  demonstration. 

A  motion  for  a  new  trial  was  filed  and  over- 
ruled. It  embodies  the  matter  reserved  in 
the  bills  of  exception,  and  further  alleges 
that  the  judge  had  not  charged  the  Jury  as  to 
the  legal  effect  of  the  accidental  discharge  of 
the  prisoner's  gun,  and  that  one  of  the  Ju- 
rors who  tried  the  case  was  disqualified,  as 
he  had  formed  and  expressed  an  opinion  as 
to  the  guilt  of  the  defendant  prior  to  the 
trial.  As  to  the  accidental  discharge  of  the 
gun  and  its  legal  effect  no  instructions  were 
asked  for  on  this  point  although  the  written 
charge  of  the  judge  had  been  submitted  to 
the  attorneys  of  the  defendant.  It  is  unnec- 
essary to  pass  upon  the  question  raised  as 
to  the  qualification  of  the  juror,  or  the  ex- 
ception to  the  judge's  refusal  to  give  the  spe- 
cial charge  as  to  a  reasonable  doubt  The 
judgment  appealed  from  is  annulled,  avoid- 
ed, and  reversed,  and  It  Is  now  ordered  that 
this  case  be  remanded  to  be  proceeded  with 
according  to  law. 
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(47  La.  Ann.) 

In  re  BELTON.    (No.  11,714.)  * 

(Supreme  Coort  of  Louisiana.    Nov.  18,  1895.) 

Corporation—  Dissolution- — Officers— Adminis- 
tration op  Corporate  Propbbtt— Rkcbivbk. 

1.  Though  the  share*  of  a  corporation,  after 
its  creation,  may  be  held  by  a  leu  number  of 
shareholders  than  that  which  the  law  would 
hare  required  as  a  condition  precedent  to  the  or- 
ganization of  the  same  corporation,  the  corpo- 
ration continues  to  exist 

2.  Neither  the  want  of  officers  by  reason  of 
failure  to  elect  or  by  death,  nor  the  burning  of 
the  mill  which  it  was  the  object  of  a  corporation 
to  carry  on.  will,  of  themselves,  work  a  dissolu- 
tion of  the  corporation. 

3.  The  connection  of  an  officer  of  a  cor- 
poration with  it  is  one  of  personal  trust,  and  ter- 
minates at  his  death.  The  property  of  the  cor- 
poration which  he  had  in  his  possession  or  cus- 
tody as  such  officer  does  not  pass,  at  his  death, 
into  the  possession  of  and  under  the  control  and 
administration  of  his  administrator.  The  stock- 
holders have  the  right  to  insist  that  corporate 
property  should  be  placed  in  the  hands  and  un- 
der the  control  of  corporate  agencies. 

4.  Where,  the  necessary  offices  of  a  corpo- 
ration having  all  become  vacated  by  the  cen- 
tering of  its  stock  in  the  hands  of  two  owners, 
and  the  death  of  the  owner  of  the  majority  of 
the  stock,  who.  at  the  time  of  his  death,  held 
the  principal  office  of  the  company,  the  adminis- 
trator of  this  stockholder,  as  such,  takes  posses- 
sion of  all  the  corporate  property,  and  takes  no 
step  looking  to  a  replacement  of  officers,  the  re- 
maining stockholder  has  the  right  to  take  judi- 
cial action  looking  to  the  appointment  of  a  re- 
ceiver by  the  court.  If  upon  the  trial  of  a  de- 
mand for  such  an  appointment  it  should  be 
shown  that  corporate  officers  could  not  be  re- 
placed through  corporate  agencies,  either  by  rea- 
son of  the  unwillingness  or  inability  of  the  stock- 
holders to  do  so,  the  court  would  be  authorized 
itself  to  appoint  a  receiver.  It  would  not  fol- 
low that  a  third  person  should  be  selected  as 
such  receiver,  nor  that  the  representatives  of 
the  deceased  stockholder  would  be  deprived  of 
the  legitimate  influence  which  they  would  have 
in  the  selection  as  holders  of  stock. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rigbtor,  Judge. 

Petition  by  John  D.  Belt  on  against  the  Edna 
Rice  Mill  Company  and  another  for  the  ap- 
pointment of  a  receiver.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Reversed. 

Fenner,  Henderson  &  Penner,  for  appellant 
Henry  Denis,  for  appellee. 

NICHOLLS,  O.  J.  In  his  petition  In  this 
case  plaintiff  alleged  that  he  was  a  stockhold- 
er and  creditor  of  the  Edna  Rice  Mill  Com- 
pany, a  corporation  organized  under  the  laws 
of  this  state;  that  it  was  organized  about  the 
5th  of  January,  1890,  by  act  before  Raymond 
S.  Clark,  clerk  of  court  and  ex  officio  notary 
of  the  parish  of  Acadia;  that  In  pursuance  of 
the  objects  expressed  in  Its  charter  the  cor- 
poration erected  an  Improved  rice  mill  at  Mer- 
mentau  station,  In  the  parish  of  Acadia,  which 
it  successfully  operated  for  a  period  of  about 
two  years,  when,  on  or  about  the  15th  of  Jan- 
uary, the  rice  mill  and  plant  was  totally  de- 
stroyed by  fire;  that  at  the  time  of  the  said 
fire  the  only  stockholders  of  the  corporation 


i  Rehearing  denied  December  17,  1895. 


were  Joseph  Menge,  who  was  the  secretary 
and  treasurer,  William  A.  Reese,  who  was 
chairman  of  the  finance  committee,  and  peti- 
tioner, who  was  superintendent;  that  on  or 
about  the  24th  of  January,  1894,  the  said  Jo 
seph  Menge  died,  and  that  the  said  William 
A.  Reese  has  disposed  of  his  stock  to  the  suc- 
cession of  the  said  Menge;  that  after  the  de- 
struction of  the  mill  and  plant  as  aforesaid 
various  suits  were  instituted  by  the  corpora- 
tion against  various  Insurance  companies  upon 
policies  of  fire  Insurance  upon  their  property 
held  by  the  corporation,  which  were  pending 
and.  undetermined  at  the  time  of  the  death 
of  the  said  Menge;  that  after  his  death,  his 
wife,  Mrs.  Ada  Menge,  as  tutrix  of  her  minor 
children  and  administratrix  of  his  succession, 
assumed  the  administration  of  the  affairs  of 
the  corporation  generally,  and  the  direction 
of  the  said  suits  in  particular;  that  since  that 
time  she  has  continued  and  is  continuing  her 
administration  of  the  affairs  of  said  corpora- 
tion generally,  and  the  direction  of  the  said 
■nits  in  particular,  has  compromised  the  suits 
against  the  insurance  companies,  and  has  re- 
ceived from  them  sums  aggregating  more 
than  $15,000  in  settlement  of  their  Indebted- 
ness to  the  said  corporation;  that  he  la  in- 
formed and  alleges  that  she  has  collected  oth- 
er assets  belonging  to  the  said  corporation,  all 
of  which  she  has  and  retains  In  her  possession 
and  under  her  control;  that  in  all  these  mat- 
ters the  said  Mrs.  Menge  has  acted  entirely 
without  legal  right,  and  in  her  administration 
of  the  corporation's  affairs  is  and  has  been  a 
mere  negotiorum  gestor;  that  her  assumption 
of  the  administration  of  the  affairs  of  the 
said  corporation  and  her  appropriation  of  all 
its  assets  was  and  is  a  flagrant  trespass  upon 
the  rights  of  the  petitioner,  who  is  a  stock- 
holder and  creditor  of  the  same,  and  who,  as 
such,  Is  entitled  to  require  that  its  affairs  shall 
be  properly  administered;  that  the  said  cor- 
poration Is  now  hopelessly  derelict,  the  only 
stockholders  being  petitioner  and  the  succes- 
sion of  the  late  Joseph  Menge,  represented  by 
Mrs.  Ida  Menge,  as  aforesaid;  that  besides 
being  a  stockholder,  petitioner  is  also  a  credit- 
or in  a  large  amount;  that  there  are  various 
other  creditors  unpaid;  that  to  the  end  that 
he  may  be  enabled  to  assert  bis  rights  as  a 
stockholder  and  creditor  he  desires  that  a  re- 
ceiver should  be  appointed  by  the  court  in  ac- 
cordance with  law  and  the  rights  of  all  in- 
terested parties;  and  that  he  suggests  as  a 
disinterested  and  suitable  person  for  appoint- 
ment as  receiver  George  W.  Nott  of  the  city 
of  New  Orleans.  In  view  of  the  premises,  he 
prayed  that  Mrs.  Ida  Menge,  personally  and  as 
tutrix  of  her  minor  children  and  administra- 
trix of  her  husband's  succession,  be  cited;  that 
after  due  proceedings  there  be  judgment  in 
his  favor,  appointing  George  W.  Nott  receiver 
and  liquidator  of  the  Edna  Rice  Mill  Com- 
pany, upon  such  condition  as  the  court  might 
fix,  with  power  and  authority  as  such  to  re- 
duce to  possession  all  of  its  assets,  to  pay  its 
debts,  and  generally  to  do  everything  which 
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may  be  necessary  to  properly  wind  up  Its  af- 
fairs; and  for  general  relief.  Defendant,  in 
her  capacity  as  widow  in  community  of  the 
late  Joseph  Menge  and  natural  tutrix  of  the 
minor  children,  Issue  of  her  marriage  with 
said  deceased,  excepted  to  the  demand  upon 
the  ground  that  the  petition  disclosed  no  legal 
cause  of  action,  and  she  prayed  that  the  de- 
mand be  dismissed,  but,  in  the  event  the  ex- 
ception be  overruled,  then  she  averred  that 
plaintiff's  petition  was  too  vague  and  indefi- 
nite for  her  to  answer  the  same,  and  she  pray- 
ed that  he  be  ordered  to  amend  it,  and  aver 
how  many  shares  of  the  capital  stock  of  the 
Edna  Bice  Mill  Company  he  claimed  to  own, 
and  how  and  from  whom  and  for  what  consid- 
eration he  became  the  owner  of  the  same;  and 
also  that  he  should  aver  for  what  amount  he 
claimed  to  be  a  creditor  of  said  company,  and 
for  what  causes  he  claimed  to  be  such;  and 
that,  in  default  of  his  filing  his  amended  peti- 
tion within  a  time  to  be  fixed  by  the  court, 
the  suit  be  dismissed.  The  court,  consider- 
ing the  exception  of  no  cause  of  action  well 
taken,  sustained  the  same,  dismissed  the  suit, 
and  plaintiff  appealed. 

In  the  brief  filed  in  this  court  plaintiff  de- 
clares that,  he  having  been  unable  to  effect 
any  satisfactory  settlement  of  his  rights  with 
Mrs.  Menge,  who  has  arrogated  to  herself  all 
the  rights  and  powers  of  the  corporate  body, 
he  has  brought  this  suit  for  the  appointment 
of  a  disinterested  third  person  as  receiver, 
and  for  a  judicial  settlement  of  the  affairs 
of  the  corporation,  which  is  hopelessly  der- 
elict, with  no  ofllcers  or  duly-qualified  rep- 
resentatives. He  calls  our  attention  to  the 
form  of  the  proceeding  as  not  being  an  appli- 
cation for  the  appointment  of  a  receiver  on 
ex  parte  affidavits,  but  a  demand  contemplat- 
ing a  trial  upon  the  merits,  and  a  full  oppor- 
tunity for  both  parties  to  be  heard.  He  de- 
clares that  the  power  of  the  state  courts  to 
appoint  receivers  in  proper  cases  has  been 
clearly  recognized,  and  that  the  only  ques- 
tion before  the  court  is  whether  the  petition 
sets  out  a  proper  case  for  the  exercise  of  Its 
power  or  Jurisdiction.  He  says  It  Is  the  case 
of  a  corporation  utterly  derelict,  with  no  of- 
ficers or  representatives  authorized  to  take 
charge  of  its  affairs;  that  there  Is  no  attempt 
here  to  divert  the  property  and  legally  con- 
stituted officers  of  a  corporation  of  the  control 
of  its  property  and  affairs;  that  It  Is  a  cor- 
poration without  officers;  that  the  adminis- 
tratrix of  a  deceased  stockholder  has  assumed 
the  administration  of  its  affairs  without  any 
farther  right  or  authorization  than  may  be 
implied  from  the  fact  that  she  represents 
the  heirs  of  her  deceased  husband,  who  was 
a  stockholder;  that  he  objects  to  the  exclu- 
sive administration  assumed  by  the  defend- 
ant, and  demands  a  judicial  settlement  of 
the  corporate  affairs,  to  the  end  that  his  rights 
as  a  stockholder  and  creditor,  which  are  de- 
nied by  the  defendant,  and  those  of  other  in- 
terested parties,  may  be  regularly  ascertained 
and  protected.  He  claims  that  the  appoint- 


ment of  a  receiver  is  a  matter  which  rests 
largely  In  the  discretion  of  the  court,  and  that 
this  discretion  can  be  intelligently  exercised 
only  after  a  trial  upon  the  merits,  when  the 
court  will  have  been  put  in  possession  of  all 
the  facts.  The  defendant  resists  the  applica- 
tion. In  her  brief  she  calls  our  attention  to 
the  fact  that,  while  plaintiff  avers  that  there 
are  various  other  creditors  unpaid,  plaintiff 
does  not  say  who  they  are,  nor  what  is  due 
to  them,  nor  that  they  have  made  any  com- 
plaint In  the  premises,  nor  that  they  join  him 
in  his  application,  or  approve  of  his  action; 
that  he  does  not  aver  that  the  property  or 
assets  of  the  company  are  abandoned,  and 
exposed  thereby  to  loss  or  damage,  but,  on  the 
contrary,  says  that  they  are  under  the  admin- 
istration and  in  the  possession  of  the  defend- 
ant; that  he  does  not  aver  that  her  adminis- 
tration Is  bad  or  negligent  or  fraudulent;  that 
he  does  not  aver  that  he  is  exposed  to  any 
danger,  immediate  or  remote,  of  loss  or  Injury 
from  her  administration;  that  he  does  not 
aver  that  she  has  excluded  him  from  a  par- 
ticipation in  such  possession  and  administra- 
tion, nor  that  he  has  made  a  demand  upon  her 
for  such  participation,  nor  that  he  has  object- 
ed to  or  remonstrated  against  her  administra- 
tion and  possession;  that  he  does  not  aver 
that  he  has  made  a  demand  upon  her  for 
payment  of  his  debt,  or  that  she  refuses  to 
acknowledge  it  or  pay  It;  that  he  does  not 
aver  that  the  corporation  is  insolvent;  that 
the  averment  that  the  company  is  a  derelict 
is  nullified  by  the  averment  that  defendant 
administers  Its  affairs  as  a  negotiorum  gestor; 
that  defendant,  in  the  interest  of  all  parties 
concerned,  took  charge  of  the  affairs  of  the 
company,  as  plaintiff,  from  his  own  showing 
an  officer  and  director  of  the  corporation, 
abandoned  the  care  and  management  of  it, 
having  taken  no  care  to  protect  Its  assets, 
from  Joseph  Menge's  death,  on  the  26th  of 
April,  18D4,  to  the  Institution  of  this  suit  on 
the  12th  of  October,  1894;  that  plaintiff  has 
been  guilty  of  laches,  and  brought  about  the 
condition  complained  of,  and  has  no  legal 
right  to  apply  for  a  receiver  under  such  cir- 
cumstances. She  further  asserts  that  plain- 
tiff's petition  discloses  the  fact  that  the  cor- 
poration of  the  Edna  Bice  Mill  Company  Is 
extinct,  inasmuch  as  the  number  of  its  incor- 
porators is  reduced  to  two,  and  a  corporation 
cannot  be  composed  of  less  than  three  per- 
sons; that  at  the  extinction  of  a  corporation 
its  property  vests  In  the  stockholders,  who 
thereby  become  joint  owners  of  the  same; 
that,  therefore,  on  the  face  of  the  petition, 
plaintiff  and  defendant  are  simply  joint  own- 
ers of  undivided  property,  each  one  having  a 
right  to  hold  and  possess  it  until  a  partition 
takes  place;  that  the  rights  of  the  parties 
in  such  cases  Is  to  demand  the  partition  of 
the  common  property,  and.  If  necessary,  the 
sequestration  of  it  pendente  lite,  but  not  the 
delivering  of  it  into  the  hands  of  a  receiver; 
that  it  is  doubtful  whether  a  receiver  may  be 
appointed  in  Louisiana  as  an  Incident  to  a 
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partition  suit,  but  that,  in  the  absence  of  a 
partition  suit,  and  as  a  mode  of  dividing  the 
property  and  settling  the  rights  and  interests 
of  the  joint  owners  between  themselves,  there 
being  no  creditors  demanding  it,  no  snch  ap- 
pointment can  be  made.  The  plaintiff  replies 
that  the  question  of  laches  vel  non  cannot  be 
raised  on  the  trial  of  an  exception  of  no  cause 
of  action;  that  such  an  Issue  could  only  be 
raised  and  determined  on  a  trial  upon  the 
merits  and  evidence  adduced;  that  it  is  true 
that  tbe  act  under  which  the  corporation  was 
organized  requires  that  there  be  originally  at 
least  three  stockholders,  and  he  is  not  pre- 
pared to  say  what  might  be  the  effect  in  such 
a  case  of  the  subsequent  reduction  of  the 
number  of  stockholders  to  two,  In  so  far  as 
the  right  to  continue  business  as  a  corpora- 
tion is  concerned,  but  that  quoad  Its  liquida- 
tion and  the  rights  of  stockholders  and  cred- 
itors the  corporation  does  still  exist;  that  the 
defendant,  by  purchasing  the  interest  of  the 
third  stockholder,  could  not  have  affected  the 
rights  of  the  plaintiff  as  a  stockholder;  that 
the  relations  between  the  parties  are  exactly 
what  they  were  constituted  in  the  charter  to 
which  both  subscribed;  they  are  both  stock- 
holders in  a  corporation,  and  the  assets  are 
corporate  assets,  and  are  to  be  distributed  as 
such. 

The  contention  of  the  defendant  that  the 
Edna  Rice  Mill  Company  has  been  dissolved; 
that  by  reason  of  that  fact  the  property  of 
the  corporation  has  resolved  itself  into  prop- 
erty held  in  joint  ownership  between  the 
stockholders;  that  the  present  situation  is 
that  of  certain  joint  property  In  the  custody 
and  possession  of  one  of  the  joint  owners, 
who  is  entitled  to  hold  possession  of  the 
same  as  joint  owner  under  the  rules  applica- 
ble to  that  kind  of  property,  and  subject 
alone  to  an  action  of  partition,— Is  not  ten- 
able. If  her  premise  that  the  corporation  is 
dissolved  were  true,  It  might  be  that  her  con- 
clusions were  correct.  Possibly  article  474 
of  the  Civil  Code  may  countenance  that  pre- 
tension; and  true  It  is,  in  an  obiter  in  the 
case  of  Stark  v.  Burke,  6  La.  Ann.  741,  the 
organ  of  this  court  declared  that  "by  the 
civil  law,  on  the  dissolution  of  corporations 
of  the  class  therein  the  subject  of  litigation, 
the  property  of  the  corporation  belonged  to 
its  members,  and  must  be  divided  among 
them";  but  her  premise  Is  not  true,  and  the 
result  which  she  sets  up  as  following  there- 
from has  not  arisen  in  this  case.  If  it  be 
true  that  by  the  mere  centering  of  the  stock 
of  a  corporation  in  the  hands  of  two  stock- 
holders—a less  number  than  the  number  of 
stockholders  required  as  a  condition  preced- 
ent to  the  creation  of  the  corporation— the 
corporation  is  dissolved  ipso  facto,  and  the 
property  at  once  changes  from  corporate 
property  to  Individual  property  held  in  joint 
ownership  between  the  two,  then  the  pur- 
chase by  a  single  person  of  all  the  stock  of 
a  corporation  would  also  dissolve  it,  and  con- 
vert its  property  into  the  individual  property 


of  the  single  stockholder,  subject  to  be  dis- 
posed of  by  him  at  will  as  such.  That  is  not 
true.  After  a  corporation  has  been  formed, 
our  law  in  express  terms  declares  It  an  intel- 
lectual being,  different  and  distinct  from  all 
the  persons  who  compose  It  (Civ.  Code,  art 
435);  that  the  estate  and  rights  of  a  corpora 
tlon  belong  so  completely  to  the  body  that 
none  of  the  individuals  who  compose  it  can 
dispose  of  any  part  of  them.  In  this  respect 
the  thing  belonging  to  a  body  is  very  differ- 
ent from  a  thing  which  is  common  to  several 
Individuals  as  respects  the  share  which  every 
one  has  in  the  partnership  which  exists  be- 
tween them.  Article  436.  What  is  due  to 
a  corporation  is  not  due  to  any  of  the  in- 
dividuals who  compose  It,  and  vice  versa. 
Article  437.  The  rights  and  obligations  of 
parties  would  be  confounded  and  thrown  into 
confusion  by  adopting  the  rule  which  defend- 
ant contends  for.  In  Green's  second  edition 
of  Brice's  Ultra  Vires  (page  795),  In  a  note, 
it  is  said:  "A  private  corporation  does  not 
become  dormant  or  forfeit  its  franchises  be- 
cause a  single  Individual  becomes  by  pur- 
chase of  the  stock  sole  owner  of  the  corpo- 
rate property  and  franchises,  and,  If  such 
sole  Owner  continues  the  business  under  the 
corporate  name,  without  notice  to  the  pub- 
lic, he  may  be  sued  as  such  corporation." 
Manufacturing  Co.  v.  White,  42  Ga.  148; 
Cook  v.  Kent,  105  Mass.  246.  In  Morawetz 
on  Private  Corporations  (section  1000)  the  au- 
thor says:  "The  decease  of  all  the  stockhold- 
ers in  such  a  corporation  therefore  does  not 
terminate  its  existence,  and  it  is  well  settled 
that  all  the  shares  in  a  corporation  may  be 
held  by  a  single  person,  and  yet  the  corpora- 
tion continue  to  exist;  and,  if  the  charter  or 
by-laws  require  certain  acts  to  be  done  by 
more  than  one  shareholder,  the  sole  owner 
may  transfer  a  portion  of  his  shares  to  other 
persons,  so  as  to  conform  to  the  letter  of  the 
rule."  In  support  of  this  proposition  he  cites 
the  aforementioned  case  of  Manufacturing 
Co.  v.  White;  Russell  v.  McLellan,  14  Pick. 
69,  70;  and  Baldwin  v.  Canfleld,  28  Minn.  43, 
1  N.  W.  261.  See  Fitzgerald  v.  Railway  Co., 
45  Fed.  819.  It  has  been  held  that  the  owner 
of  all  the  stock  of  a  corporation  is  not  author- 
ized to  pledge  the  property  of  the  corporation 
to  the  prejudice  of  one  of  its  creditors.  Stew- 
art v.  Gould  (Wash.)  36  Pac.  277.  In  a  note 
on  the  same  page  of  Brice's  Ultra  Vires  it  is 
stated  that  the  want  of  the  proper  officers  by 
reason  of  failure  to  elect  or  by  death  does 
not  cause  dissolution,  though  the  exercise  of 
the  powers  of  the  corporation  may  be  there- 
by suspended,  and  that  mere  Insolvency,  pro- 
ceedings in  insolvency,  the  appointment  of  t 
receiver,  or  nonuser  of  the  powers  granted 
does  not  of  itself  work  dissolution.  The  au- 
thorities cited  in  support  of  these  propositions 
are  too  numerous  to  be  specially  referred  to. 
We  are  of  the  opinion  that  the  Edna  Rice 
Mill  Company  has  not  been  dissolved,  and 
that  we  must  deal  with  Its  affairs  as  aa  ex 
lating  company. 
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When  Menge,  the  secretary  and  treasurer 
of  that  company,  died,  the  position  which  he 
held,  being  a  personal  trust,  did  not  pass  to 
or  devolve  upon  his  administratrix,  but  be- 
came vacant,  subject  to  replacement  The 
corporate  property  at  his  death  did  not  pass 
under  the  control  of  the  administratrix  of  the 
succession  of  Menge  as  such.  The  plaintiff 
has  the  undoubted  right  to  insist  that  it  be 
placed  in  the  hands  of  some  corporate  agency. 
The  situation  either  admits  of  this  being  done 
extrajudicially  by  the  stockholders,  and 
through  methods  provided  for  by  the  charter, 
or  It  does  not  If  it  be  possible  to  place  cor- 
porate matters  In  the  hands  of  corporate 
agencies  selected  by  the  stockholders  them- 
selves, and  defendant  has  the  means  of  bring- 
ing this  about  legally  outside  of  any  action  by 
the  court,  she  ought  to  avail  herself  of  that 
power,  and  bring  that  result  about;  but, 
should  she  be  either'  unable  or  unwilling  to 
do  so,  she  cannot  insist  that  matters  should 
remain  as  they  are  forever.  We  think  plain- 
tiff has  made  a  sufficient  showing  to  entitle 
himself  to  a  hearing  upon  the  merits,  and 
that  he  should  be  permitted  to  do  so.  We 
cannot  tell  whether,  when  the  case  goes  to 
-  trial,  the  situation  at  that  time  will  be  of 
such  a  character  as  to  call  for  the  exercise  of 
the  court's  action  In  appointing  a  receiver.  If 
the  court  should  be  called  on  to  make  such  an 
appointment  it  by  no  means  follows  that  a 
third  person  will  be  appointed,  or  that  the 
succession  of  Menge  will  be  deprived  of  ex- 
ercising the  legitimate  Influence  to  which  it 
will  be  entitled  as  a  stockholder  in  the  corpo- 
ration. The  allegations  of  the  petition  might 
have  been  in  some  respects  more  specific  than 
they  are,  but  they  are  sufficiently  so  to  throw 
the  whole  case  open  to  Inquiry.  The  judg- 
ment appealed  from  is  hereby  annulled, 
avoided,  and  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  according  to 
law;  costs  to  await  the  decision  of  the  lower 
court 


(47  La.  Ann.)  # 
ROEHL  v.  PORTEOUS.    (No.  11363.) 
(Supreme  Court  of  Louisiana.    Dec.  2,  1895.) 

CONTRIBUTION     BBTWKRX    JOINT  MORTGAGORS — 

Cosstrcctios  or  Contract— Fohkion 
8TATOIB8— Proof. 

1.  One  of  the  obligors  haying  promised  the 
mortgagee  that  he  would  pay  the  amount  of 
their  indebtedness  In  the  event  of  the  sale  of  the 
property  mortgaged,  whatever  the  property 
would  bring,  he  ia  not  concluded,  so  as  to  pre- 
vent bim  from  recovering  one-half  of  the  dif- 
ference between  the  purchase  price  and  the 
amount  of  the  indebtedness;  the  proof  being 
that  in  promising  to  pay  he  stipulated,  in  good 
faith,  for  the  proceeds  of  the  sale  of  the  prop- 
erty to  be  credited  on  their  indebtedness,  and 
that  after  that  credit  he  would  pay  the  remain- 
der of  the  obligation  to  the  mortgagee. 

2.  Plaintiff  having  alleged  that  a  sale  had 
been  made,  ar<d  that  half  the  difference  was  due 
him,  between  vhe  purchase  price  and  the  amount 
of  the  Indebtedness  of  himself  and  his  co-obligor 
(ir  being  a  joint  venture),  judgment  must  be 
suspended  until  proof  is  made  of  the  price  at 
wbiob  the  land  was  sold.    Although  plaintiff  Is 


subrogated,  he  cannot  recover  one-half  of  the 
difference  (one-half  balance  of  Indebtedness) 
without  establishing  what  that  difference  is, 
and  he  cannot  recover  the  entire  claim  on  an 
allegation  that  on«-half  the  difference  of  the 
price  and  the  indebtedness  is  due  him. 

3.  He  having  undertaken  to  give  bis  co- 
obligor,  in  eolido,  credit  for  his  interest  in  the 
land  sold,  It  must  be  a  credit  based  on  a  valid 
sale,  proved. 

4.  If  the  court  were  to  pronounce  judg- 
ment for  the  difference  claimed,  it  would  have 
to  assume  that  a  legal  sale  was  made  as  alleged. 

5.  The  laws  of  a  sister  state  must  be  proved 
as  facts,  and  the  foreclosure  of  a  mortgage  legal 
under  the  laws  of  the  situs  of  the  realty. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Francis  A.  Monroe,  Judge. 

Action  by  Herman  Roe  hi  against  T.  O.  Por- 
teous.  Judgment  for  defendant  Plaintiff 
appeals.  Reversed. 

Buck,  Walsh  &  Buck,  for  appellant  Omer 
Villere,  for  appellee. 

BREAUX,  J.  The  plaintiff  and  the  defend- 
ant bought  land  in  Alabama  from  the  Elyton 
Land  Company,  a  corporation  incorporated 
under  the  laws  of  the  state  of  Alabama.  The 
purchase  price  was  110,000.  Each  paid  $1,- 
000  cash,  and  gave  notes  for  the  credit  por- 
tion. Two  years  and  two  months  after  this 
sale  had  been  made,  the  capital  and  interest 
oh*  the  credit  portion  of  the  purchase  price 
amounted  to  $9,300.  The  old  notes  were  can- 
celed, and  a  deed  was  made  to  Porteous  and 
Roe  hi  by  the  company.  The  former  executed 
their  notes  for  the  amount  due  by  them,  pay- 
able in  eight  annual  installments,  with  semi- 
annual interest  coupons.  This  amount  Roe  hi, 
the  plaintiff,  claims  to  have  paid,  and  this 
suit  is  brought  by  him  against  the  defendant 
to  recover  from  him  the  sum  of  $3,156.22* 
with  interest;  being,  he  alleges,  the  defend- 
ant's share  or  portion  of  a  loss  made  by  them 
'In  a  joint  real-estate  speculation."  The 
plaintiff  and  the  defendant  defaulted  on  some 
of  these  notes.  The  deed  In  question,  signed 
by  Porteous  and  Roehl,  was  in  the  common- 
law  form,  obligating  themselves  to  pay  the 
balance  of  the  purchase  price.  The  deed  re- 
cites that,  In  case  of  default  as  to  any  part 
of  the  price,  the  mortgagee  would  have  t he- 
right  to  sue  for  the  entire  purchase  price; 
after  giving  notice  for  30  days,  by  advertise- 
ment, of  the  time,  place,  and  terms  of  the 
sale,  to  sell  the  property  at  public  outcry,  ex- 
ecute title,  and  apply  the  proceeds  of  the  sale 
to  the  payment  of  the  Indebtedness  and  costs. 
The  deed  also  recites:  "Such  foreclosure, 
sale,  and  conveyance  may  be  made  by  the 
president  or  vice  president  of  the  Elyton 
Land  Company,  or  any  person  authorized  by 
writing."  A  bond  executed  by  this  company 
bears  the  date  of  this  act  of  mortgage.  The 
recitals  *f  the  bond  Identify  the  mortgage 
and  the  notes  as  part  of  the  sale,  and  show 
that  a  sale  was  made  of  the  property  to  the 
plaintiff  and  the  defendant,  "to  have  and  to 
hold  to  the  said  T.  C.  Porteous  and  Herman 
Roehl."   The  following  Is  another  of  the  dec- 
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larntions  of  the  bond  (the  makers  of  the 
notes,  plaintiff  and  defendant,  were,  nnder 
the  laws  of  Alabama,  jointly  and  severally 
bound):  "And  the  Ely  ton  Land  Company,  for 
the  consideration  aforesaid,  hereby  covenants 
and  agrees  that  it  Is  seised  of  an  Indefeasible 
estate  in  fee  simple  in  and  to  the  premises 
aforesaid,  that  It  has  a  good  right  to  sell  and 
convey  the  same,  that  the  same  are  free  from 
Incumbrances,  and  that  it  will  warrant  the 
title."  The  plaintiff,  concerned  about  this 
Indebtedness  to  the  land  company,  called  up- 
on the  defendant  on  the  subject.  The  latter's 
advice  was  to  let  the  property  be  sold,  as, 
under  the  laws  of  Alabama,  they  would  have 
two  years  after  the  sale  within  which  to  re- 
deem; an  advice,  it  seems,  that  the  plaintiff 
was  not  willing  to  follow.  The  property  was, 
plaintiff  says,  offered  for  sale.  On  the  day 
of  sale  he  was  in  Birmingham,  Ala.,  and  bid 
upon  the  property.  It  was,  on  his  bid,  he 
alleges,  adjudicated  to  him  for  $6,000;  and 
that  he  paid  that  amount,  and  the  remainder 
due  by  them  on  then*  notes;  that  the  property 
was  cried  out  and  adjudicated  to  him  by  the 
vice  president  of  the  company,  by  whom 
alone  the  deed  executed  is  signed.  This  deed 
was  admitted  In  evidence  over  the  objections 
of  the  defendant 

During  the  trial  several  bills  of  exceptions 
were  reserved.  The  first  bill  shows  thattthe 
counsel  for  defendant  objected  to  the  deed  of 
mortgage  of  17th  day  of  January,  1889,  upon 
the  ground  that  "It  purported  to  be  a  deed  of 
sale  of  real  estate"  to  the  defendant,  by  whom 
It  was  not  signed,  and  in  consequence  inad- 
missible. The  second  bill  of  exception  was 
reserved  to  the  court's  action  in  admitting 
the  deed  of  sale  signed  by  the  vice  president 
of  the  land  company,  vendor,  to  the  plaintiff 
vendee.  The  grounds  are  that  It  Is  not  sup- 
ported by  the  required  formalities.  Copies 
of  the  Alabama  statutes  relating  to  con- 
tracts in  writing,  assignable  by  indorsement, 
were  admitted  In  evidence.  They  are  evi- 
dence of  the  "effect  of  transfer  on  note  given 
for  the  purchase  money  of  lands  and  joint 
promises  In  writing,  how  construed."  They 
relate  exclusively  to  bills  and  notes.  Judg- 
ment was  pronounced  for  the  defendant,  re- 
jecting plaintiff's  demand.  The  plaintiff  ap- 
peals. 

Although  the  defendant  mortgagor  did  not 
sign  the  deed  of  mortgage,  having  signed  the 
notes  secured  by  the  mortgage,  and  obligat- 
ed himself  as  one  of  the  makers  of  the  notes, 
with  special  reference  to  the  mortgage  by 
which  they  are  secured  as  to  their  payment,  he 
was  without  ground  to  urge  that  he  was  not 
a  party  to  the  mortgage. 

In  support  of  the  second  bill  the  defendant, 
by  counsel,  urges  that,  in  order  to  give  effect 
to  the  last  deed  (the  deed  of  sale  to  (he  plain- 
tiff), it  was  necessary  to  prove  that  the  al- 
leged vice  president  of  the  company  had  au- 
thority to  sign  the  deed,  and  that  it  was  nec- 
essary to  show  that  a  notice  of  demand  and 
notice  of  seizure  and  sale  were  duly  served 


upon  the  mortgagors,  and  that  the  sale  was 
advertised  as  required.  The  plain  facts  are 
that  it  is  not  shown  that  the  property  was 
advertised  for  sale,  and  that  any  of  the  re- 
quired notices  were  given.  There  is  not  of 
record  any  authentic  evidence  of  the  pro- 
ceedings of  foreclosure.  It  may  be  that  some 
of  the  formalities  of  foreclosure  are  legal 
under  the  laws  of  Alabama,  such  as  the  of- 
fering of  the  property  for  sale  by  public  auc- 
tion by  the  vice  president  of  the  land  com- 
pany, and  the  dispensing  of  all  notices,  save 
the  advertisement  They  are  indispensable 
to  the  foreclosure  of  a  mortgage  under  the 
laws  of  this  state.  In  the  absence  of  all 
proof  'regarding  the  foreclosure  of  mort- 
gages, It  must  be  presumed  that  the  laws  of 
Alabama  are  similar,  in  pari  materia?,  to  the 
laws  of  this  state.  "The  statutes  of  sister 
states  are  to  be  proved  as  facts,  and  no  judi- 
cial notice  can  be  taken  of  them,  whether 
they  be  public  or  private"  Sedg.  St  Const. 
Law  (2d  Ed.)  p.  299.  Without  legal  proof 
of  the  laws  in  point,  of  a  common-law  state, 
it  would  be  extremely  difficult  to  hold,  under 
Louisiana  laws,  that  a  common-law  mort- 
gage has  been  duly  foreclosed,  in  compliance 
with  the  laws  of  the  latter.  The  forms  and 
conditions  of  the  act  are  entirely  different 
and  the  steps  to  be  followed  in  the  foreclo- 
sure. None  the  less,  we  must  take  notice  of 
the  fact  under  the  evidence,  that  plaintiff  is 
the  holder  of  the  notes  signed  by  him  and 
the  defendant  as  makers,  and  that  the  for- 
mer is  subrogated  to  the  rights  of  the  land 
company.  At  this  point  of  the  case  there  Is 
very  little  difference,  if  any,  between  the 
plaintiff  and  the  defendant  in  so  far  as  re- 
lates to  the  transfer  of  the  land  company's 
right.  But  the  plaintiff  urges  that  he  ac- 
quired them  for  $6,000,  value  of  the  property 
they  bought  in  joint  speculation;  that  he 
paid  the  remainder  of  their  indebtedness  in 
order  to  obtain  his  discharge,  and  to  hold 
the  defendant  for  the  amount  of  his  indebt- 
edness. The  defendant  on  the  contrary,  ar- 
gues that  the  amount  paid  for  the  land  In 
question  wast$9,300,  and  that  he,  in  conse- 
quence, does  not  owe  any  difference,  as  there 
is  none  between  the  purchase  price  of  the 
land  and  the  amount  of  the  indebtedness. 
The  facts,  as  we  Interpret  them,  do  not  sus- 
tain the  defendant  upon  this  point  The 
plaintiff  is  the  only  witness.  His  utterances 
as  a  witness,  It  may  be,  were  not  always 
clear.  There  was  no  attempt  at  evasion, 
and,  taken  as  a  whole,  it  is  manifest  that  he 
did  not  buy  the  property  In  question  for  the 
balance  due  on  the  purchase  price.  He  em- 
phatically denied  having  made  any  such  pur- 
chase. We  do  not  discover  that  In  his  trans- 
action with  the  land  company  he  has  con- 
cluded himself  from  claiming  the  difference 
between  the  purchase  price  and  the  total 
indebtedness  after  a  sale  shall  have  been 
shown  as  alleged.  Although  the  fact  Is  not 
shown  with  legal  certainty,  we  are  led  to 
infer  that  the  price  was  $6,000,  and  not  fa- 
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300,  as  It  urged  by  the  defendant  In  the 
present  condition  of  the  case,  we  do  not 
think  he  can  be  charged  with  either  amount. 
The  venture  was  Joint.  They  were  to  look 
to  the  proceeds  of  the  sale.  If  the  plaintiff 
has  bought  the  property,  it  is  subordinate  to 
the  original  agreement,  that  the  venture 
should  be  joint.  The  obligation  depends  up- 
on a  future  event— the  sale  of  the  land.  "It 
is  not  shown  that  any  of  the  lands  acquired 
by  the  parties  under  their  agreement  were 
ever  sold."  Breaux  v.  Lauve,  24  La.  Ann. 
179,  18L  We  the  more  readily  adopt  this 
view  for  the  reason  that  it  seems  the  proper- 
ty has  been  sold,  and  now  It  is  only  a  ques- 
tion of  settlement  and  payment  of  the  differ- 
ence between  the  price  of  the  sale  and  the  in- 
debtedness, if  a  legal  sale  has  been  made.  It 
is  therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed.  It  is  further 
ordered,  adjudged,  and  decreed  that  the  case 
be  remanded  to  the  district  court,  to  be  tried 
in  accordance  with  the  views  herein  expressed; 
that  the  costs  be  paid  by  the  one  finally  cast 
in  the  suit 


(47  La.  Ann.) 

STATE  t.  WILLIAMS.    (No.  11.916.) 

(Supreme  Court  of  Louisiana.    Dec  2,  1895.) 

Criminal  Law— Indictment— Amendmbht. 

L  Rev.  St  |  992,  requiring  the  delivery  to 
accused  of  a  list  of  the  jurors  who  are  to  pass 
on  his  trial,  does  not  require  that  a  copy  of  the 
proces  verbal  of  the  action  of  the  jury  commis- 
sioners in  drawing  the  jury  be  served  on  ac- 
cused. 

2.  The  indorsement  by  the  grand  jury  of  the 
indictment  as  a  "thru"  bill  instead  of  a  "true" 
bill  is  merely  error  in  matter  of  form,  and  there- 
fore the  court  may,  under  Rev.  St.  8  1064,  cause 
such  an  indictment  on  objection  thereto,  to  be 
forthwith  amended. 

Appeal  from  judicial  district  court  parish 
of  Assumption;  Walter  Gulon,  Judge. 

Muff  Williams  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Lawrence  H.  Pugh,  for  appellant  M.  J. 
Cunningham,  Atty.  Gen.,  and  O.  D.  Billon, 
Dist  Atty.  (John  Marks,  of  counsel),  for  the 
State. 

NICHOLLS,  O.  J.  Defendant  has  appealed 
from  a  sentence  of  death,  based  upon  the 
verdict  of  a  jury  found  upon  an  indictment 
charging  him  with  murder.  One  of  his 
grounds  of  complaint  Is  that  he  was  not 
served  with  a  copy  of  venire  as  the  law  re- 
quires, because  of  the  failure  of  the  paper 
served  on  htm  to  contain  a  copy  of  the  "pro- 
ces verbal  of  the  jury  commissioners  showing 
the  date  of  drawing  and  number  of  jury  com- 
missioners present."  We  know  of  no  law 
requiring  the  service  of  a  copy  of  a  proces 
verbal  of  the  action  of  the  jury  commission- 
ers in  drawing  the  Jury  upon  an  accused  per- 
son. Section  992  of  the  Revised  Statutes  de- 
clares simply  that:  "Every  person  who  shall 
be  indicted  for  any  capital  crime,  or  any 


crime  punishable  with  imprisonment  at  hard 
labor  for  seven  years  or  upwards,  shall  have 
a  copy  of  the  indictment  and  the  list  of  the 
Jury  which  are  to  pass  on  his  trial,  delivered 
to  him  at  least  two  entire  days  before  the 
trial." 

The  other  grounds  of  complaint  though 
raised  at  different  times  and  in  different 
forms,  all  rest  upon  the  correctness  or  incor- 
rectness of  the  proposition  advanced  by  him 
that  no  "true  bill"  had  been  found  against 
him  by  the  grand  jury.  He  contends  that 
"the  finding  of  the  grand  Jury  was  incomplete, 
insensible,  utterly  void,  null,  and  meaning- 
less, and  the  so-called  'Indictment'  fatally  de-  . 
fectlve  by  reason  of  the  said  finding."  From 
the  motions  to  quash,  demurrer,  bills  of  ex- 
ception, motions  for  a  new  trial,  and  motion 
In  arrest  of  judgment  it  would  appear  that 
the  finding  of  the  grand  jury  indorsed  on  the 
back  of  the  indictment,  and  signed  by  the 
foreman,  was  wr.tten  "A  thru  bill,"  Instead* 
of  "A  true  bill."  The  objection  to  the  find- 
ing of  the  grand  jury  was  first  raised  by  de- 
murrer and  motion  to  quash  before  trial,  but 
after  arraignment  The  court  overruled  the 
objection,  holding  that  the  finding  and  In- 
dorsement were  sufficient  under  the  rule  of 
Idem  sonans;  but  none  the  less  It  ordered  the 
clerk  of  court  to  enter  an  order  directing  the 
finding  by  the  grand  jury  on  the  indictment 
to  be  so  amended  as  to  read,  "A  true  bill." 
The  copy  of  the  indictment  served  upon  the 
defendant  was  a  copy  of  the  indictment  as 
so  amended.  In  the  proceedings  of  the  court 
of  September  18,  1894,  we  find  the  following 
minute  entry:  "State  of  Louisiana  vs.  Muff 
Williams.  No.  911.  Indictment  for  murder. 
In  this  case  the  grand  jury  came  into  open 
court,  and  reported  the  following,  viz.:  In- 
dictment for  murder  a  true  bill.  [Signed]  L. 
Himel,  Foreman  of  the  Grand  Jury."  We  as- 
sume that  the  original  entry  (prior  to  amend- 
ment) was:  "Indictment  for  murder  a  thru 
bill.  [Signed]  L.  Himel,  Foreman  of  the 
Grand  Jury." 

In  the  first  volume  of  Wharton  on  Criminal 
Law  ("Principles,  Pleading  and  Evidence"), 
section  497,  the  author  discusses  the  subject 
of  the  "Finding  and  attesting  of  the  MIL" 
He  says:  "The  examination  being  over,  It 
becomes  the  duty  of  the  grand  jury  to  pass 
upon  the  bill.  •  •  •  The  usual  practice  is 
for  the  foreman  to  sign  the  return,  and  the 
words  True  bill,'  with  his  name  attached, 
have  been  frequently  considered  a  good  find- 
ing, though  it  was  held  not  an  error  where 
the  endorsement  was  simply  'A  bill,'  omitting 
the  word  true."  And  in  some  states  it  has 
been  held  sufficient  to  omit  the  words  'A 
true  bill'  altogether  where  the  signature  of 
the  foreman  Is  given.  The  weight  of  author- 
ity, however,  is  that  the  omission  of  the 
wordB  True  bill,'  If  excepted  to  before  ver- 
dict will  be  fatal."  In  Frisble  v.  U.  S.,  157 
U.  S.  163,  15  Sup.  Ot  686,  the  supreme  court 
of  the  United  States,  said:  "It  Is  objected 
that  the  indictment  lacks  the  indorsement 
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*A  true  bill,'  as  well  as  the  signature  of  the 
foreman  of  the  grand  jury.  No  objection 
was  made  on  this  ground  in  the  circuit  court, 
either  before  or  after  the  trial.  There  is  In 
the  federal  statutes  no  mandatory  provision 
requiring  such  Indorsement  or  authentication, 
and  the  matter  must,  therefore,  be  deter- 
mined on  general  principles.  It  may  be  con- 
ceded that  in  the  mother  country,  formerly, 
at  least,  such  Indorsement  and  authentication 
were  essential.  'The  indorsement  is  parcel 
of  the  indictment,  and  the  perfection  of  it' 
King  v.  Ford,  Tel.  99.  But  this  grew  out  of 
the  practice  there  obtained.   The  bills  of  in- 

.  dictment  or  formal  accusations  of  crime  were 
prepared  and  presented  to  the  grand  jury, 
who,  after  investigation,  either  approved  or 
disapproved  of  the  accusation,  and  Indicated 
their  action  by  the  indorsement  'A  true  bill,' 
or  'Ignoramus,'  or  sometimes,  in  lieu  of  the 
latter,  'Not  found';  and  all  the  bills  thus  act- 

•  ed  upon  were  returned  by  the  grand  Jury  to 
the  court.  In  this  way  the  indorsement  be- 
came the  evidence,  If  not  the  only  evidence, 
to  the  court  of  their  action.  But  in  this  coun- 
try the  common  practice  is  for  the  grand  jury 
to  Investigate  any  alleged  crime,  no  matter 
how,  or  by  whom,  suggested  to  them,  and, 
after  determining  that  the  evidence  is  suffi- 
cient to  justify  putting  the  party  suspected 
on  trial,  to  direct  the  preparation  of  the 
formal  charge  or  Indictment  Thus,  they  re- 
turn into  court  only  those  accusations  which 
they  have  approved,  and  the  fact  that  they 
thus  return  them  Into  court  Is  evidence  of 
such  approval,  and  the  formal  Indorsement 
loses  its  essential  character.  This  matter  is 
fully  discussed  by  Beasley,  C.  J.,  In  State  v. 
Magrath,  44  N.  J."  Law,  227,  228;  by  Mon- 
cure,  president  of  the  court  of  appeals,  in 
Com.  v.  Smyth,  11  Ousb.  473,  474,— the  latter 
saying:  This  omission  in  an  Indictment  Is 
simply  the  omission  of  a  form,  which,  If 
oftentimes  found  convenient  and  useful,  is  in 
reality  immaterial  and  unimportant'  In  each 
of  these  cases  it  was  held  by  the  court  that 
the  lack  of  the  Indorsement  was  not  neces- 
sarily, and  under  all  circumstances,  fatal  to 
the  indictment  In  1  Blah.  Cr.  Proc.  §  700,  It 
Is  said:  Tn  the  absence  of  a  mandatory  stat- 
ute, it  is  the  better  view  that  both  the  words 
"A  true  bill"  and  the  signature  of  the  fore- 
man may  be  dispensed  with  if  the  fact  of 
the  Jury's  finding  appears  in  any  other  form 
In  the  record.'  See,  also,  State  v.  Greighton, 
1  Nott  &  McO.  266;  State  v.  Cox,  6  Ired.  440. 
In  Gardner  v.  People,  3  Scam.  83-87,  the 
court  held  that  the  signature  of  the  foreman, 
though  a  statutory  requirement  would  be 
presumed  if  the  indictment  was  recorded. 
Nevertheless,  as  It  is  not  an  unvarying  rule 
for  the  grand  jury  to  return  Into  court  only 
the  indictments  which  they  have  found,  It  is 
advisable  at  least,  that  the  Indictment  be  In- 
dorsed according  to  the  ancient  practice,  for 
such  indorsement  is  a  short,  convenient  and 
certain  method  of  Informing  the  court  of 
their  action.   The  defect  however,  is  waived 


if  objection  Is  not  made  In  the  first  Instance 
and  before  trial,  for  it  does  not  go  to  the 
substance  of  the  charge,  but  only  to  the 
form  in  which  It  is  presented.  There  is  a 
general  unanimity  of  the  authorities  to  this 
effect  In  State  v.  Agnew,  52  Ark.  275,  12 
S.  W.  563,  it  was  held  that  a  statute  requir- 
ing an  indorsement  of  'A  true  bill,'  signed  by 
the  foreman,  was  directory;  that  objection  to 
a  lack  of  such  indorsement  was  waived  un- 
less made  before  pleading.  In  McGuffle  v. 
State,  17  Ga.  497,  while  holding  that  the 
usual  practice  of  Indorsement  was  advisable, 
the  court  said  that  the  objection  on  account 
"thereof  was  'an  exception,  which  goes  rather 
to  the  form  than  to  the  merits  of  the  pro- 
ceeding,' and  too  late  after  trial.  See,  also, 
State  v.  Mertens,  14  Ma  94;  State  r.  Murphy, 
47  Mo.  274;  State  v.  Shippey,  10  Minn.  223 
(Gil.  178);  People  v.  Johnston,  48  Cal.  549; 
Wau-kon-chaw-neek-kaw  v.  U.  S.,  Morris  (Io- 
wa), 332.  In  this  connection,  reference  may 
be  made  to  section  1025,  Rev.  St,  which 
reads:  'No  indictment  found  and  presented 
by  a  grand  jury  in  any  district  or  circuit 
or  other  court  of  the  United  States,  shall  be 
deemed  Insufficient  nor  shall  the  trial  judg- 
ment or  other  proceeding  thereon  be  affected 
by  reason  of  any  defect  or  Imperfection  in 
matter  of  form  only,  which  shall  not  tend  to 
the  prejudice  of  the  defendant'  The  Indorse- 
ment was  no  part  of  the  charge  against  the 
defendant.  If  no  indictment  had  In  fact  been 
found  by  the  grand  jury,— in  other  words,  if 
there  was  no  legal  accusation  against  him  — 
the  defendant  should  have  objected  on  this 
ground  when  the  court  called  on  him  to  plead 
to  this  which  It  assumed  to  have  been  prop- 
erly presented  to  it.  The  very  fact  of  plead- 
ing to  it  admits  Its  genuineness  as  a  record. 
State  v.  Clarkson,  3  Ala.  378,  383.  Instead  of 
denying  the  existence  of  any  legal  accusation, 
the  defendant  demurred  to  it  on  the  ground 
of  insufficiency,  thus  abandoning  all  question 
of  form,  and  challenging  only  the  substance." 

In  the  case  before  this  court  the  record 
shows  that  the  grand  Jury  reported  an  indict- 
ment for  murder  in  the  case  of  the  State  v. 
Muff  Williams.  The  Indictment  was  filed  in 
court,  and  is  itself  a  part  of  the  record. 
Pickerel  v.  Com.  (Ky.)  30  S.  W.  617.  It  char- 
ges the  defendant  with  having  murdered  one 
Augustin  Johnson.  He  was  unquestionably 
tried  and  convicted  under  an  indictment 
found  by  a  grand  Jury.  Defendant's  com- 
plaint Is  leveled  merely  at  the  word  "thru," 
appearing  in  the  Indorsement  before  the  word 
"bill."  The  word  was  evidently  intended  for 
the  word  "true."  As  written,  it  was  either 
a  slip  of  the  p«n,  or  the  mistake  of  a  person 
whose  mother  tongue  probably  was  not  Eng- 
lish as  to  the  spelling  of  the  word,  or  as  to 
the  word  itself.  In  this  state,  under  section 
1064  of  the  Revised  Statutes,  every  objec- 
tion to  any  indictment  for  any  formal  defect 
apparent  on  the  face  thereof  shall  be  taken 
by  demurrer  or  motion  to  quash  such  Indict- 
ment before  the  Jury  shall  be  sworn,  and  not 
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afterwards;  and  every  court  before  which 
any  such  objection  shall  be  taken  for  any 
formal  defect  may,  If  It  be  thought  necessary, 
cause  the  Indictment  to  be  forthwith  amend- 
ed in  such  particular,  and  thereupon  the  trial 
shall  proceed  as  if  no  such  defect  had  ap- 
peared. The  authorities  cited  show  that  the 
objection  raised  went  only  to  form,  and  did 
not  reach  the  charge  presented  against  the 
accused.  The  court  was  authorized  to  make 
the  amendment  It  did,  and  the  case  properly 
went  to  trial.  The  Judgment  appealed  from 
is  affirmed. 

(47  La.  Ann.) 

FITZPATRIOK  v.  LEAKE.     (No.  11,817.) 

(Supreme  Court  of  Louisiana.   Nov.  18,  1895.) 

Judgment — Revival — Reinscription  —  Tax  Sale 
— Validity — Acknowledgment  bt  Debt- 
or—Effect on  Creditor. 

1.  The  proceeding  to  revive  a  Judgment, 
begun  within  the  10  years,  is  effective,  followed 
by  the  judgment  of  revival,  though  rendered 
after  the  10  years.  Civ.  Code,  art.  3547;  Mar- 
tinez v.  Vives,  30  La.  Ann.  818. 

2.  The  acknowledgment  of  the  judgment 
debtor  that  his  property  has  been  alienated  by 
a  tax  sale  will  not  bind  the  mortgage  credit- 
or, or  in  the  least  degree  interfere  with  the 
enforcement  of  his  judicial  mortgage  claimed 
to  have  been  canceled  by  the  tax  sale. 

3.  The  title  claimed  to  be  derived  from  a 
tax  sale  of  property  incumbered  at  the  time 
of  the  tax  sale  with  a  judicial  mortgage,  still  of 
record  against  the  owner,  will  not  be  forced 
on  a  proposed  purchaser,  under  his  agreement 
to  buy,  unless  the  tax  deed  is  produced,  and  its 
prima  facie  effect  is  unimpaired  by  testimony. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  George  H.  Tbeard,  Judge. 

Action  by  William  H.  Fitzpatrick  against 
Hunter  C.  Leake  for  specific  performance  of  a 
contract  to  purchase  land.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

Farrar,  Leake  &  Lemle,  for  appellant  Dart 
&  Kernan,  for  appellee. 

MILLER,  J.  This  appeal  Is  by  defendant, 
condemning  him  to  take  the  title  tendered  by 
the  plaintiff  to  property  the  defendant  had 
agreed  to  buy.  The  defense  is  that  the  prop- 
erty is  incumbered  with  a  mortgage  against  a 
previous  owner,  J.  Q.  A.  Fellows,  or  at  least 
that  Is  the  only  defense  necessary  to  be  con- 
sidered. Mr.  Fellows  acquired  the  property 
in  1871.  It  became  subject  to  a  judicial 
mortgage  against  him  in  1880.  The  judgment 
giving  rise  to  this  mortgage  was  revived  in 
time,  but  not  reinscrlbed  until  June,  1892, 
when  the  original  inscription  had  ceased  to 
have  effect.  Undoubtedly,  the  reinscriptlon 
took  effect  from  its  date,  and  bound  the  prop- 
erty, If  still  the  property  of  Mr.  Fellows. 
Civ.  Code,  art.  3333;  Shepherd  v.  Cotton-Press 
Co.,  2  La.  Ann.  100.  The  plaintlfT  claims  that 
the  property  ceased  to  he  that  of  Mr.  Fellows  by 
tax  sales  at  which  Mrs.  Montgomery  acquired 
It,  and  who  sold  to  plaintiff  In  1802.  He 
contends  that  the  tax  sales  bound  Fellows,  as 
v.l8so.no.22— 41} 


owner,  bound  his  creditor,  and  purged  the 
property  of  the  judicial  mortgage,  and  hence 
the  title  tendered  by  plaintiff,  acquired  from 
Mrs.  Montgomery,  the  purchaser  at  the  al- 
leged tax  sales,  is  valid.  But  the  record  shows 
no  tax  title.  There  are,  it  Is  true,  recitals  in 
the  deed  from  Mrs.  Montgomery  to  plaintiff 
that  she  acquired  at  tax  sales  on  assessments 
against  Fellows.  There  are  also  recitals  in 
various  certificates  put  in  the  record,  from  the 
recorder  of  mortgages,  from  the  recorder  of  con- 
veyances, from  the  comptroller,  and  from  the 
auditor,  to  the  cancellation  of  taxes  against 
Fellows,  and  to  erroneous  assessments  against 
him  of  the  property.  There  are  also  certifi- 
cates of  nonalienatlon  of  the  property  by  Mrs. 
Montgomery  or  by  Fellows.  There  is,  too,  a 
certificate  headed  "Redemption  Certificate," 
which  in  fact  is  a  certificate  from  the  mort- 
gage office,  of  the  canceling  of  judgments 
against  Mr.  Fellows  in  favor  of  the  state. 
We  do  not  apprehend  that  these  certificates 
make  proof  of  a  tax  sale  to  Mrs.  Montgomery, 
and  that  sale  is  the  basis  of  her  alleged  title. 
We  are  referred  to  the  deed  from  Mrs.  Mont- 
gomery to  plaintiff,  in  which  Mr.  Fellows  In- 
tervenes, affirming  the  validity  of  the  tax 
sales.  That  binds  him,  unquestionably,  but 
not  his  mortgage  creditor.  If  there  never  was 
any  tax  sale,  or  one  that  passed  no  title,  the 
mortgage  creditor  could  not  be  prejudiced  by 
the  statement  or  ratification  of  his  debtor.  If 
that  were  possible,  there  would  be  an  easy 
mode  for  the  debtor  to  relieve  himself  from 
the  mortgage.  The  issue  made  by  defendant 
was  that  the  property  was  incumbered  with 
the  mortgage  against  Mr.  Fellows,  the  pre- 
vious owner.  That  issue  the  defendant  sup- 
ported by  proof.  If  the  plaintiff  had  put  in 
the  tax  deed  showing  the  tax  sale,  conceding 
its  prima  facie  effect,  and  that  it  bound  the 
mortgage  creditor,  if  valid,  still  the  defendant 
would  have  had  the  right  to  Impeach  it,  if  he 
could.  But  In  our  view  the  plaintiff,  failing  to 
put  In  proof  any  tax  sale,  has  not  made  out 
his  case.  We  are  not  disposed  to  encourage 
fanciful  objections  to  title.  But  here  Is  a  case 
in  which  the  defendant  is  sought  to  be  com- 
pelled to  take  a  title  when  there  Is  on  the 
records  a  mortgage  against  a  previous  owner, 
reported  against  the  property  by  the  mort- 
gage certificate,  and  claimed  to  be  canceled 
only  by  a  tax  sale  of  which  there  is  no  legal 
evidence  produced.  The  defendant  alludes  in 
his  brief  to  the  fact  that  it  was  deemed  nec- 
essary for  Mr.  Fellows  to  intervene  in  the 
deed  to  plaintiff,  and  we  think  the  circum- 
stance well  calculated  to  suggest  to  any  pur- 
chaser whether,  if  ratification  by  the  debtor 
of  the  tax  sales  was  essential,  it  would  fur- 
nish any  protection  against  the  mortgage  cred- 
itor. That  doubt  we  do  not  think  has  been 
removed  by  .the  proof  called  for  by  the  issue. 
We  think  the  judgment  should  have  been  of 
nonsuit,  leaving  plaintiff  at  liberty  to  renew 
his  suit.  It  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  Judgment  of  the  lower 
court  be  avoided  and  reversed;  and  it  la  fur- 
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tber  ordered,  adjudged,  and  decreed  that 
plaintiff's  demand  be  dismissed  as  In  case  of 
nonsuit,  at  his  costs. 

On  Rehearing. 
(Dec.  16,  1S85.) 
In  this  case,  both  parties  concurring  In  the 
application  to  remand,  it  is  ordered,  adjudged, 
and  decreed  that  the  case  be  remanded  to  the 
lower  court,  and  our  previous  Judgment  Is 
avoided  and  set  aside. 


(47  La.  Ann.) 

ERMAN  et  al.  v.  LEHMAN.   (No.  11,867.) 

(Supreme  Court  of  Louisiana.   Dec.  2,  1895.) 

Attachment— Priority  or  Privilege— Vendor's 
Privilege — Contract  bt  Agent— 
Ratification. 

1.  The  privilege  resulting  from  a  seizure  or 
attachment  is  subordinate  to  privileges  le- 
gally existing  upon  the  articles  seized  at  the 
time  of  their  seizure. 

2.  Where  a  party  claiming  to  act  as  the 
authorized  agent  of  an  Ohio  firm  undertakes  in 
Louisiana  to  enter  into,  and  does  enter  into,  an 
absolute,  present  contract  of  sale  for  a  certain 
number  or  goods  of  a  particular  kind  and  de- 
scription for  a  fixed  price  on  credit,  and  there 
being  no  goods  of  the  firm  of  that  kind  in  Lou- 
isiana  at  that  time,  the  party  acting  for  the  firm 
notifies  it  of  the  sale,  and  instructs  it  to  ship 
and  deliver  the  goods  to  the  purchaser  under  the 
contract,  and  the  same  has  been  done  according- 
ly, the  firm  is  entitled  to  a  vendor's  privilege  to 
secure  the  payment  of  the  unpaid  price  as  re- 
sulting from  a  Louisiana  contract. 

3.  The  fact  that  the  firm,  in  order  to  exe- 
cute the  contract,  has,  in  Ohio,  to  select,  out  of 
a  larger  number  of  the  designated  articles,  cer- 
tain special  articles,  to  bring  them  directly  un- 
der the  operation  of  the  contract,  or  that  it 
could  have  repudiated  the  contract,  does  not  af- 
fect the  question.  The  firm  having  affirmed 
the  contract  made  on  its  behalf,  the  affirmance 
would  give  to  the  contract  all  the  force  of  an 
original  authority  in  the  agent  to  have  sold  at 
the  time,  in  the  place,  and  in  the  manner  he 
did.  The  affirmance  being  of  a  sale  made  by 
an  agent  as  in  pnesenti,  and  as  an  absolute  sale, 
it  would  stand  affirmed,  as  made  with  its  char- 
acter as  fixed  by  the  parties  to  it.  There  would 
be  either  no  sale  at  all,  or  one  as  made. 
"Omnis  ratihabitio  retrotrahltur  et  mandato 
priori  seqniparatur." 

4.  The  decision  in  McLane  v.  His  Credit- 
ors, 16  South.  704.  47  La.  Ann.  135,  reaffirmed. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis.  Judge. 

Action  of  attachment  by  Erman  &  Calm 
agninst  Theo.  Lehman.  Several  other  par- 
tics,  creditors  of  defendant,  claimed  prefer- 
ences because  of  vendor's  privilege  thereon. 
From  the  distribution,  plaintiffs  appeal.  Af- 
firmed. 

Lazarus,  Moore  A  Luce,  for  appellants. 
William  S.  Benedict,  for  appellees  Ellas  Bloch 
&  Sons.  Bernard  Titche,  for  appellees  Lach- 
man  &  .Tncobi.  Buck,  Wnlse  &  Buck,  for  ap- 
pellees Mehnlovlch,  Fletcher  &  Co.  and  others. 
Frank  L.  Richardson,  for  appellees  Heitman 
Bros,  and  others. 


NICHOLLS,  O.  J.  In  December,  1893,  vari- 
ous attachments  were  taken  against  the  de- 
fendant, Theodore  Lehman,  under  which  his 
stock  of  merchandise,  liquor,  etc.,  was  seized 
by  the  civil  sheriff.  The  attachments  of 
Erman  &  Cahn  and  A.  Erman  were  prosecut- 
ed to  judgment,  and  the  privilege  resulting 
from  their  attachment  was  recognized.  Th»* 
stock  was  sold,  and  out  of  the  proceeds  the 
first  attaching  creditor  was  paid  the  amount 
of  bis  judgment.  The  present  contest  is  over 
the  remainder  of  the  proceeds;  plaintiffs,  as 
attaching  creditors,  claiming  to  be  paid  by 
reason  of  their  privilege,  while  several  other 
parties  claim  to  be  paid  by  preference  over 
them  on  the  proceeds  of  different  articles 
which  were  sold,  claiming  the  vendor's  privi- 
lege thereon.  Each  of  these  last-named  par- 
ties pointed  out  the  property  on  which  they 
claimed  a  privilege  before  the  sale  was  made. 
Separate  appraisements  and  sales  were  made, 
and  the  sheriff  kept  the  proceeds  of  the  dif- 
erent  lots,  thus  pointed  out,  separate  and 
distinct  After  the  sale,  the  sheriff  filed  in 
court  an  account,  in  which,  after  presenting 
the  disbursements  claimed  to  have  been 
made,  and  the  costs,  and  prorating  them  among 
the  various  parties,  he  prepared  a  proposed 
distribution  of  the  funds  according  to  the 
rights  of  parties  as  he  understood  them  to 
be,  and  ruled  all  parties  into  court  to  show 
cause  why  the  distribution  should  not  be 
made  in  accordance  therewith.  The  parties 
to  this  rule  were  the  plaintiffs.  Erman  & 
Cahn,  Mehalovich,  Fletcher  &  Co.,  The  Old 
76  Distillery  Co.,  Lachman  &  Jacob!  Co.. 
Ellas  Bloch  &  Son,  Heitman  Bros.,  and 
Monne  Bros.  By  the  sheriff's  tableau  he  pro- 
posed to  pay  over  to  each  of  the  parties 
claiming  vendor's  privilege  the  net  proceeds 
arising  from  the  sale  of  the  articles  on  which 
the  privilege  was  asserted.  No  objection  was 
made  in  any  quarter  to  the  form  of  the  pro- 
ceeding. Erman  &Cahn,  plaintiffs  In  the  original 
suit,  opposed  the  sheriff's  tableau  of  distribu- 
tion, and  the  payment  he  proposed  to  make  to 
the  parties  mentioned  above,  for  the  reasons: 
(1)  That  none  of  the  said  parties  have  any 
valid  claim  of  indebtedness  against  the  de- 
fendant; (2)  that,  if  they  have  any  valid 
claim,  they  have  no  lien,  privilege,  or  rights 
whatever  on  the  proceeds  of  the  sales  ac- 
counted for  by  the  sheriff,  the  contracts  for 
the  sale  of  the  merchandise  sold  by  them 
to  defendant  not  being  Louisiana  contracts, 
but  having  been  made,  entered  into,  and 
consummated  out  of  the  state  of  Louisiana, 
in  states  where  the  common  law  prevails; 
(3)  that  the  goods  sold,  the  proceeds  of  which 
were  accounted  for  by  the  sheriff,  have  not 
been  identified  by  the  parties  as  being  the 
goods  alleged  to  have  been  sold  by  them  to 
defendant,  and  are,  in  truth  and  in  fact,  not 
the  goods  so  sold  and  unpaid  for,  as  claim- 
ed; (4)  that,  in  any  and  all  events,  opponents, 
being  domestic  and  attaching  creditors,  with 
attachments  priming  all  the  sequestrations 
which  the  said  parties  obtained  against  the 
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defendant,  and  by  virtue  also  of  their  writ  of 
fl.  fa.,  under  which  the  proceeds  were  held  by 
the  sheriff,  and  of  their  lien  and  privilege 
resulting  from  the  seizures  under  attach- 
ment  and  fl.  fa.,  are  entitled  to  be  paid  by 
privilege,  preference,  and  priority  over  and 
before  any  of  the  said  parties,  or  any  other 
creditors  of  the  defendant,  out  of  the  pro- 
ceeds. On  the  trial  of  the  rule,  the  district 
court  dismissed  the  opposition  of  Erman  & 
Cahn,  approved  and  homologated  the  sheriff's 
account  and  tableau,  and  ordered  the  funds 
to  be  distributed  in  conformity  therewith. 
Erman  &  Cahn  appealed.  We  find  in  the 
record  the  following  admission:  "It  Is  ad- 
mitted, and  In  which  admission  all  parties 
interested  join,  that  the  sheriff's  statement, 
annexed  to  the  rule  herein,  is  correct  as  to  his 
charges,  as  to  the  sum  total  of  sales,  and  as 
to  the  proceeds,  as  specified,  of  the  property 
pointed  out  by  the  various  parties  as  subject 
to  their  respective  rights  of  sequestration  un- 
der which  they  assert  their  privilege;  the 
question  of  rank  and  privilege  to  be  deter- 
mined by  the  evidence  now  to  be  taken." 

The  first  proposition  which  we  will  notice 
is  that  last  advanced  in  plaintiff's  brief, 
"that.  In  any  and  all  events,  they  have  a 
priority  and  preference  of  payment  out  of  the 
proceeds  of  the  property  sold  by  the  sheriff 
in  this  case,  by  reason  of  the  privilege  which 
they  obtained  under  their  attachment  and 
their  fl.  fa."  The  parties  whose  claims  to 
privileges  superior  to  that  of  the  plaintiffs 
have  been  recognized  by  the  district  court, 
do  not  rest  their  right  upon  their  sequestra- 
tions, but  upon  the  fact  that  they  are  unpaid 
vendors  of  the  various  lots  of  articles  which 
have  been  sold,  and  upon  the  proceeds  of 
which  they  claim  a  privilege.  It  has  been  re- 
peatedly decided  that  the  privilege  resulting 
from  an  attachment  or  a  seizure  Is  subordi- 
nated to  privileges  legally  existing  upon  the 
property  seized  at  the  time  of  the  attachment 
or  seizure.  The  real  contention  of  the  ap- 
pellants (one  common  to  the  case  of  all  of  the 
appellees)  is  that  the  court  erred  in  applying 
the  rule  of  law  announced  in  McLane  v.  His 
Creditors.  47  La.  Ann.  135.  16  South.  764,  to 
the  contracts  which  are  involved  In  this  liti- 
gation. They  maintain  that  the  facts  bear- 
ing upon  them  bring  them,  relatively  to  the 
existence  of  a  privilege,  under  the  decision 
in  Claflln  v.  Mayer,  41  La.  Ann.  1048,  7  South. 
130,  "that  the  contracts  were  not  Louisiana 
contracts,  but  were  made,  entered  into,  and 
consummated  in  states  where  the  common 
law  prevails."  The  syllabus  In  the  Claflln 
Case  reads  as  follows:  "Where  au  agent  in 
New  Orleans,  for  nonresident  dealers,  has 
authority  only  to  exhibit  samples  and  re- 
ceive orders,  which  he  communicates  to  his 
principal  for  acceptance  or  rejection,  held, 
that  an  order  so  transmitted  was  similar  in 
every  respect  to  an  order  to  purchase,  sent 
direct  by  the  buyer  to  the  seller,  and,  when 
accepted  and  filled  and  the  goods  delivered  to 
the  carrier  and  Insured  by  the  buyer,  that 


It  was  a  contract  where  said  order  was  ac- 
cepted and  filled  and  the  goods  delivered."  In 
the  body  of  the  opinion,  the  court,  referring 
to  the  party  who  represented  the  vendors  in 
Louisiana,  said:  "The  agent's  authority  here 
was  limited  and  restricted.  He  could  not 
bind  his  principal,  and  his  sole  duty  was  to 
exhibit  the  samples,  receive  and  forward  or- 
ders for  goods." 

We  find  in  the  cases  at  bar  an  entirely  dif- 
ferent state  of  facts.  The  authority  of  the 
parties  who  represented  the  vendors  here 
was  not  limited  and  restricted  to  exhibiting 
samples,  and  receiving  and  forwarding  or- 
ders for  goods  for  acceptance.  On  the  con- 
trary, when  the  Interviews  between  Theo. 
Lehman  and  these  various  parties  terminat- 
ed, the  situation  was  not  that  of  parties  wait- 
ing to  see  whether  or  not  propositions  for 
purchases,  which  were  to  be  sent  forward, 
would  be  accepted  or  not  by  principals  re- 
siding in  other  states,  and  depending  upon 
the  action  of  those  persons  in  order  to  de- 
termine whether  contracts  would  be  made  or 
not,  but  of  parties  who  had  then  and  there 
made  completed  contracts  of  sale,  the  one  as 
a  purchaser,  the  others  claiming  to  be  au- 
thorized by  their  principals  to  make  present- 
ly concluded  sales,  and  so  making  them. 
There  was  no  misunderstanding  between  the 
parties  as  to  the  attitude  In  which  they  re- 
spectively stood.  Lehman  did  not  deal  with 
the  representatives  of  the  foreign  houses  as 
solicitors  for  those  houses,  forwarding  orders 
for  acceptance  or  rejection,  but  as  agents' 
of  those  houses,  making  present  sales  forj 
them,  and  forwarding  orders,  not  for  accept- 
ance or  rejection,  but  In  execution  of  con- 
cluded sales.  The  orders  sent  forward  were 
sent  forward  solely  because  the  articles 
which  were  the  object  of  the  sales  wore  In 
other  states,  and  required  shipment.  Had 
they  been  in  New  Orleans  at  the  time  of  the 
interviews,  delivery  could  have  been  called 
for  there  at  once  by  Lehman.  Under  the 
evidence  in  the  record  there  would  have  been 
no  necessity  for  any  communication  between 
the  different  agents  and  their  principals  to 
Justify  the  former  in  making  a  delivery.  In 
the  McLane  Case,  the  organ  of  the  court,  in 
referring  to  the  authority  of  Ruffln.  who  rep- 
resented the  Curtis  &  Co.  Manufacturing 
Company  in  Louisiana,  said:  "It  is  admitted 
that  Ruffln,  who  represented  the  Curtis  Com- 
pany, had  full  authority  to  bind  it  by  any 
contract  of  sale  which  he  might  make,  with- 
out referring  his  action  to  Missouri  for  its 
approval  or  ratification."  But  the  language 
used  by  him  did  not  have  the  significance 
which  opponents'  counsel  attach  to  it,  as 
evidenced  by  the  character  of  their  cross- 
examination  of  witnesses  In  this  case  in  re- 
lation to  the  powers  of  the  different  agents. 
Ruflin's  powers  were  merely  Incidentally 
mentioned,  as  they  were  not  the  subject  of 
contest  or  discussion,  and  allusions  to  them 
were  more  loosely  worded  than  they  should 
have  been.    In  the  cases  now  before  the 
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court,  the  different  agents  did  not  assume 
the  position  of  "drummers"  or  "solicitors." 
They  took  upon  themselves  the  position  of 
agents  of  the  vendors,  with  full,  present  au- 
thority to  sell  absolutely  and  at  once,  and 
they  were  so  dealt  with  by  Lehman.  We 
think  they  had  ample  authority  to  act  as  they 
did  in  making  the  sales;  but  were  we  to 
assume  that  they  had  transcended  their  au- 
thority, or  disobeyed  secret  instructions  in 
so  doing,  it  would  by  no  means  follow,  when 
their  principals,  called  on  to  take  action  in 
respect  to  their  New  Orleans  dealings,  should 
affirm  them,  that  the  contracts  are  to  be 
taken  as  contracts  of  the  place  of  residence 
of  the  principals.  On  the  contrary,  the  act 
of  affirmance  being  of  a  sale  made  by  the 
agent  as  one  in  praesenti,  the  act  would  stand 
affirmed  as  made,  with  its  character  as  fix- 
ed by  the  parties  to  It  when  made.  The 
ratification  would  give  to  the  act  all  the  force 
of  an  original  authority  in  the  agents  to  have 
sold  at  the  time  and  in  the  manner  and  at 
the  place  they  did.  "Omnis  ratlhabitio  re- 
trotrahitur  et  mandate  priori  saquiparatur." 
The  contracts  made  by  the  Louisiana  represent- 
atives of  the  houses  were  not  submitted  to 
their  respective  houses  for  "acceptance,"  but 
for  "execution,"  as  we  have  already  -stated, 
and  the  authority  exercised  by  the  agents  in 
Louisiana  to  sell  absolutely  In  tliat  state  was 
ratified  (if  ratification  were  needed),  and  act- 
ed upon  before  Erman  &  Cahn  had  acquired 
any  rights  in  the  premises.  We  think  the 
contracts  were  Louisiana  contracts,  and  the 
rights  and  obligations  of  parties  controlled 
by  the  decision  in  McLane  v.  His  Creditors, 
47  La.  Ann.  135,  16  South.  764.  We  are  of 
the  opinion  that  appellees  have  identified, 
with  reasonable  certainty,  the  property  sold 
by  them,  and  shown  that  it  was  struck  by 
the  privilege  which  they  claimed  thereon. 
We  are  of  the  opinion  that  the  judgment  ap- 
pealed from  is  correct,  and  it  is  hereby  af- 
firmed. 


(47  La.  Ann.) 
ROUGE  v.  LAFARGUE  BROS.  CO.,  Limited. 

(No.  11,583.)  i 
(Supreme  Court  of  Louisiana.  Nov.  18,  1895.) 
Insolvent  Corporations— Appointment  or  Liq- 
uidators—Actios  0»  NULLITT— ROLE. 
A  creditor  of  the  Lafargue  Bros.  Co., 
Limited,  recognized  as  such  by  judgment  of  the 
circuit  court  of  the  United  States,  having 
caused  a  writ  of  fi.  fa.  to  issue,  under  which  a 
seizure  was  made,  certain  parties  alleging  that 
they  were  qualified  liquidators  of  the  corpora- 
tion,, under  an  appointment  from  the  civil  dis- 
trict court  for  the  parish  of  Orleans,  in  the  suit 
of  Rouge^  v.  Lafargue  Bros.  Co.,  that  they  were 
in  possession  of  the  property,  rights,  and  credits 
of  the  corporation,  and  that  the  seizure  made 
was  an  illegal  interference  with  their  admin- 
istration in  the  state  court,  ruled  (in  the  circuit 
court)  the  seizing  creditor  to  show  cause  why 
an  injunction  should  not  issue  restraining  him 
from  further  proceeding.  On  the  trial  of  this 
rule  the  circuit  court  ordered  the  seizure  to  be 


i  Rehearing  denied  December  16,  1885. 


quashed,  unless,  within  a  time  fixed,  the  seising 
creditor  should  file  a  Buit  in  the  civil  district 
court,  attacking  the  validity  of  the  order  ap- 
pointing the  liquidators,  but  holding  matters 
in  the  meantime  in  abeyance.  The  seizing 
creditor,  within  the  time  fixed,  obtained  a  rule 
in  the  suit  in  which  the  liquidators  were  ap- 
pointed, on  the  plaintiff,  the  defendant  corpora- 
tion, and  the  liquidators,  to  show  cause  why  the 
order  appointing  liquidators  should  not  be  an- 
nulled; urging,  among  other  grounds,  that  the 
court  was  without  power  or  authority  to  make  the 
appointment.  Defendants  excepted  to  the  rule, 
on  the  ground  that  the  plaintiff  in  his  rule  dis- 
closed no  cause  of  action,  that  the  proceeding 
by  rule  was  unauthorized  and  Dot  in  conformity 
to  the  orders  of  the  circuit  court,  and  that  the 
plaintiff  should  have  resorted  to  a  direct  action. 
The  district  court  maintained  the  exception,  re- 
serving to  plaintiff  in  rule  the  right  to  bring  a 
direct  action  to  annul  Held:  (1)  The  circuit 
court  was  obviously  not  concerned  as  to  the 
manner  in  which  the  seizing  creditor  should  pro- 
ceed in  the  state  court.  That  it  was  the  at- 
tack itself,  not  its  mode,  which  the  court  had  in 
view.  (2)  The  liquidators  having  themselves, 
in  the  rule  in  the  circuit  court,  ruled  the  seising 
creditors  to  ehow  cause  why  an  injunction 
should  not  issue  against  them,  could  not  object 
to  their  doing  so  by  way  of  answer,  and  the 
United  States  court  having,  instead  of  passing 
upon  the  issue,  lelegated  the  parties  to  a  trial 
of  the  same  by  the  court  which  granted  the  or- 
der, the  rule  taken  in  the  civil  district  court  was 
substantially  nothing  more  than  cause  assigned 
by  the  seizing  creditors  in  answer  to  the  rule 
of  the  liquidators,  though  it  might  not  be  so  in 
appearance.  That  all  parties  in  interest  were 
before  the  court  which  made  the  order  of  ap- 
pointment, on  equally  advantageous  ground,  and 
it  would  be  subordinating  substance  to  form  to 
require  new  proceedings  by  direct  action. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Action  by  Francois  Rouge  against  the  La- 
fargue Bros.  Company,  Limited,  wherein  Lu- 
dovic  Lafargue  and  others  were  appointed 
liquidators  df  the  defendant  corporation.  Rule 
by  Russmann  &  Galled  against  Ludovlc  La- 
fargue and  others,  liquidators,  Lafargue  Bros. 
Company,  Limited,  and  Francois  Rougft,  to 
show  cause  why  the  appointment  of  the  liq- 
uidators should  not  be  set  aside.  From  a  judg- 
ment discharging  the  rule,  plaintiffs  there- 
in appeal.  Reversed. 

Frank  N.  Butler,  for  appellants  Russmann 
&  Gallad.  J.  Numa  Augustin  and  William  J. 
Waguespack,  for  appellees  liquidators. 

NICH0LL8,  0.  J.  Russmann  &  Gallad, 
creditors  of  the  Lafargue  Bros.  Company. 
Limited,  obtained  a  judgment  against  that 
corporation,  in  the  circuit  court  of  the  United 
States,  upon  which  they  caused  execution  to 
Issue,  and  under  this  execution  seizures  by 
garnishment  were  made.  When  matters  were 
in  that  situation  a  rule  was  served  upon  them 
in  the  circuit  court,  calling  on  them  to  sum- 
marily show  cause  why  an  Injunction  should 
not  issue  prohibiting  them  from  proceeding 
further  In  the  matter  of  the  seizures.  The  rule 
was  Issued  at  the  Instance  of  Ludovlc  Lafar- 
gue, Adolphe  Schreiber,  and  Paul  Capdeville, 
who,  in  their  application  therefor,  alleged  that 
they  had  been  appointed  liquidators  of  the  de- 
fendant corporation  In  the  suit  of  Francois 
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Roug6  v.  Lafargue  Bros.  Company,  Limited, 
In  the  civil  district  court  for  the  parish  of 
Orleans,  and  had  qualified  as  such;  that  they 
had  been  In  the  full  possession  of  all  the  as- 
sets of  the  corporation  under  the  orders  of 
said  court,  and  had  been  actively  engaged  in 
the  liquidation  of  the  corporation,  and  had 
presented  a  provisional  account  of  adminis- 
tration, on  which  Russmann  &  Gallad  had 
been  placed  as  judgment  creditors,  when  that 
firm  took  out  the  garnishment  proceedings  re- 
ferred to;  that  all  the  rights,  property,  and 
credits  of  the  corporation  were  at  that  time 
legally  hi  the  possession  and  under  the  con- 
trol of  the  liquidators,  as  officers  acting  under 
the  authority  and  orders  of  the  civil  district 
court,  a  court  of  competent  jurisdiction,  under 
a  judgment  of  that  court  which  had  never 
been  attacked  directly,  or  appealed  from,  but 
was  in  full  force  and  effect;  that  the  rights 
and  credits,  which  the  plaintiffs  Russmann  & 
Gallad  were  seeking  to  realize  and  control, 
were  in  the  hands  of  the  liquidators  for  dis- 
tribution according  to  law;  and  that  the  seiz- 
ure of  Russmann  &  Gallad  was  an  attempt  to 
illegally  wrest  the  control  of  those  assets  and 
credits  from  their  hands,  which  would  work 
irreparable  injury  to  the  proper  and  legal  ad- 
ministration of  the  corporation.  Upon  the 
trial  of  this  rule,  the  circuit  court  ordered 
that  the  garnishments  be  quashed,  unless  the 
judgment  creditors,  within  five  days,  filed  a 
suit  in  the  civil  district  court  attacking  the 
validity  of  the  appointment  of  the  liquidators, 
and  directing  that,  in  the  meantime,  matters 
in  the  circuit  court  stand  in  abeyance.  Act- 
ing upon  the  directions  of  the  circuit  court, 
Russmann  &  Gallad  caused  a  rule  to  issue  in 
the  suit  of  Francois  Rouge  v.  Lafargue  Bros. 
Company,  Limited,  to  show  cause  why  the  ap- 
pointment of  the  liquidators  should  not  be 
set  aside  as  having  been  illegally  and  im- 
providently  issued.  The  three  liquidators,  the 
Lafargue  Bros.  Company,  Limited,  and  Fran- 
cois Rouge  (the  plaintiff  in  the  suit)  were 
made  defendants  in  the  rule.  Defendants  In 
rule  excepted,  that  the  nullity  of  the  judgment 
appointing  the  commissioners  could  be  sued  for 
only  by  direct  action;  that  the  proceeding  tak- 
en did  not  conform  to  the  orders  of  the  cir- 
cuit court,  which  required  that  a  suit,  not  a 
rule,  be  taken;  and  that  the  allegations  of  the 
rule  did  not  disclose  a  cause  of  action  in  Russ- 
mann &  Gallad  to  ask  for  the  nullity  of  the 
judgment  The  district  court  sustained  the 
exceptions  and  dismissed  the  suit,  reserving 
to  plaintiffs  the  right  to  bring  a  direct  action. 
Plaintiffs  in  rule  appealed. 

In  the  rule  taken  by  Russmann  &  Gallad 
they  maintained  that  the  liquidators  had  nev- 
er been  legally  appointed,  confirmed,  or  quail- 
fled,  as  such,  for  various  assigned  reasons, 
one  of  the  reasons  assigned  being  that  the 
court  was  without  jurisdiction  in  the  premises, 
and  could  not  legally  take  action  in  the  mat- 
ter of  the  appointment.  On  the  argument  of 
this  case,  counsel  of  appellants  declared  that 
the  action  taken  by  the  district  court  was 


nothing  more  than  substantially  the  approval 
and  homologation  of  proceedings  of  a  meet- 
ing of  stockholders  of  the  defendant  corpora- 
tion, at  which  the  stockholders  selected  the 
three  persons  named  as  liquidators  of  the  cor- 
poration, the  order  of  homologation  being  fol- 
lowed by  an  order  converting  these  liquidators 
so  extrajudicially  selected  Into  judicial  liq- 
uidators, with  all  the  rights  and  powers  of 
judicial  receivers,  authorized  to  stop  judicial 
proceedings  and  otherwise  Interfere  with  cred- 
itors in  the  enforcement  of  their  legal  rights; 
that  the  order  complained  of  was  a  mere  con- 
firmation, at  the  instance  of  Rouge,  of  those 
proceedings.  The  record  in  the  case  of  Roug6 
is  not  In  the  transcript.  Counsel  should  re- 
member that,  while  the  judge  of  the  lower 
court  may  take  Judicial  notice  of  his  own  pro- 
ceedings, this  court  has  no  knowledge  of  what 
occurred  below,  except  through  the  record  as 
brought  up.  Steps  should  have  been  taken  in 
the  lower  court  to  have  the  proceedings  in  the 
suit  of  Rouge  brought  before  us.  We  see 
enough  of  the  situation,  however,  to  warrant 
us,  in  our  opinion,  in  coming  to  a  legal  conclu- 
sion. The  situation  of  these  parties  Is  a  pe- 
culiar one.  The  plaintiffs  In  rule  were  pro- 
ceeding regularly  in  the  execution  of  the 
judgment  obtained  by  them,  when  they  were 
met  by  a  rule  to  show  cause  why  further  pro- 
ceedings should  not  be  stayed  by  injunction  by 
reason  of  plaintiffs  in  rule  having  been  appoint- 
ed liquidators  of  the  defendant  corporation  in 
an  order  of  the  civil  district  court,  the  effect  of 
which,  It  was  claimed,  was  legally  to  tie  the 
hands  of  creditors,  and  prevent  their  proceed- 
ing against  the  property  of  the  corporation  by 
way  of  execution.  The  liquidators  made  the 
order  of  court  the  sole  basis  of  their  demand. 
If  the  defendants  in  that  rule  were  of  the 
opinion  that  the  court  which  issued  the  order 
was  without  jurisdiction  or  power  to  grant 
the  order  which  was  made  the  basis  of  the  de- 
mand, the  defendants,  we  think,  had  the  legal 
right,  by  way  of  defense  and  cause  shown, 
to  set  up  that  contention.  Whether  or  not 
they  would  succeed  in  that  contention  is  a  dif- 
ferent matter.  We  do  not  think  that  the  plain- 
tiffs in  that  particular  rule,  having  themselves 
invoked  Russmann  &  Gallad,  to  show  cause, 
could  object  as  to  the  mere  form  of  their  do- 
ing so  by  way  of  answer.  Paxton  v.  Cobb,  2 
La.  139;  Quine  v.  Mayes,  2  Rob.  (La.)  510; 
Surgi  v.  Colmer,  22  La.  Ann.  22;  Stevenson 
v.  Riser,  23  La.  Ann.  421;  Succession  of  Coco, 
32  La.  Ann.  329;  Borde  v.  Brsklne,  33  La. 
Ann.  879;  Beltran  v.  Gauthreaux,  38  La.  Ann. 
106;  Succession  of  Mercier,  42  La.  Ann.  1138, 
8  South.  732;  Baker  v.  Michinard,  17  La. 
Ann.  251;  Pasteur  v.  Lewis,  39  La.  Ann.  5, 
1  South.  307;  Windsor  v.  McVeigh,  93  U.  S. 
283. 

The  circuit  court,  Instead  of  attempting  to 
pass  upon  those  issues  conservatively  relegat- 
ed the  parties  to  the  civil  district  court  for  a 
decision  upon  them.  The  present  proceeding, 
though  not  so  in  appearance,  is  substantially 
nothing  more  than  cause  assigned  by  Ruhb- 
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in  Run  &  Gallad.responsively.to  the  rule  of  the 
liquidators  upon  them  to  show  cause  why  an 
injunction  should  not  issue  in  the  circuit  court 
restraining  them  from  further  proceeding  with 
their  seizure  in  the  circuit  court.  In  dealing 
with  the  question  whether  a  rule  was  the 
proper  remedy  or  not,  to  be  resorted  to  by 
Russmann  &  Gal  lad,  we  think  the  peculiar 
circumstances  under  which  it  was  resorted 
to  can  fairly  be  considered  and  added  as  a 
feature  in  the  determination  of  the  general 
question  of  remedy.  We  do  not  conceive  that 
the  circuit  court,  in  directing  that,  in  the 
absence  of  the  filing  within  five  days  by  Russ- 
mann &  Gallad  of  a  suit  attacking  the  validity 
of  the  appointment  of  the  liquidators,  the  gar- 
nishment should  be  quashed,  attached  any 
particular  significance  to  the  manner  in  which 
the  plaintiffs  should  proceed  in  the  district 
court  by  way  of  attack.  It  was  the  attack 
itself,  not  Its  mode,  which  the  court  had  in 
view.  It  was  (as  we  have  said)  substantially  a 
transfer  of  the  rule  to  the  district  court  Plain- 
tiffs' right  of  attack  was,  however,  independ- 
ent of  any  order  of  the  circuit  court.  We  are 
of  the  opinion  that  plaintiffs  in  rule  were  au- 
thorized to  proceed  as  they  did.  If  the  dis- 
trict court  was  without  power,  authority,  and 
jurisdiction  to  grant  the  order  it  did,  and  it 
was  an  absolute  nullity,  the  sooner  tliat  fact 
be  ascertained  and  announced,  the  better  tor 
all  parties.  It  is  to  the  interest  of  all  that  lit- 
igation, by  which  the  common  property  of  the 
debtor  is  being  eaten  up  by  costs,  should 
terminate,  and  that  the  rights  of  parties 
should  be  determined  as  speedily  as  possible, 
consistently  with  justice.  We  see  no  good 
reason  for  forcing  plaintiffs  to  a  direct  action. 
All  persons  in  interest  are  now  confronting 
each  other  on  equally  advantageous  ground, 
and  it  would  be  subordinating  substance  to 
form  to  require  new  proceedings.  We  see 
nothing  to  be  gamed  by  It.  Jeffries  v.  Belle- 
ville Iron  Works,  15  La.  Ann.  20;  Letchford 
v.  Dannequin,  16  La.  Ann.  150;  Hackett  v. 
His  Creditors,  43  La.  Ann.  124,  8  South.  587; 
State  v.  City  of  New  Orleans,  43  La.  Ann. 
833.  9  South.  643;  State  ex  rel.  Brewing  Co.  v. 
Judge.  46  La,  Ann.  100,  14  South.  615;  State 
ex  reL  Gaiser  v.  Judge.  46  La.  Ann.  110,  14 
South.  902;  State  ex  rel.  Fox  v.  Judge,  46  La. 
Ann.  114,  14  South.  904;  State  ex  rel.  Feld- 
ner  v.  Judge,  46  La.  Ann.  116,  14  South.  905. 
The  judgment  appealed  from  is  hereby  annul- 
led, avoided,  and  reversed,  and  the  case  is  re- 
manded for  further  proceedings  according  to 
law. 


UHLER  et  al.  v.  ADAMS. 
(Supreme  Court  of  Mississippi.  Nov.  25,  1895.) 
Crbditoks'  Bill— Adjustment  or  Eqcitiks. 
In  an  action  to  subject  land,  the  legal 
title  to  which  was  In  H.,  to  the  satisfaction  of 
plaintiff's  judgment  against  U.,  who  was  in 
possession  and  managed  the  property  as  his 
own,  there  was  evidence  that  H.  held  the  title 
merely  as  security  for  a  debt  due  from  U.  It 


was  decreed  that  the  land  be  sold,  and  the  pro- 
ceeds applied  first  to  the  payment  of  H.'s  claim, 
and  then  to  plaintiff's  judgment,  and  the  cause 
was  remanded  to  ascertain  the  amount  due  H. 
Held  that,  on  such  accounting,  H.,  who  had.  in 
the  honest  belief  that  he  owned  the  property, 
advanced  money  to  U.  for  its  improvement, 
should  have  been  credited  with  such  advances, 
and  charged  with  the  rents  and  proceeds  re- 
mitted to  him  by  U.  each  year  the  latter  was  in 
possession. 

Appeal  from  chancery  court,  Madison  comi- 
ty; H.  C.  Conn,  Chancellor. 

Bill  by  William  F.  Adams  against  S.  L 
Uhler  and  others  to  subject  land  to  the  pay- 
ment of  a  debt  There  was  a  judgment  for 
plaintiff,  which,  on  appeal,  was  reversed  in 
part,  and  the  case  remanded  for  an  account- 
ing. 18  South.  367.  From  a  decree  overruling 
an  exception  to  the  commissioner's  report,  de- 
fendants appeal.  Modified. 

Prior  to  1885,  S.  L.  Uhler  did  business  at 
Uhlerville,  Pa.,  and,  while  doing  business 
there,  he  borrowed  $2,000  from  bis  sister. 
Anna  M.  Hunt,  which,  with  interest,  amount- 
ed to  $2,2S1  on  September  1,  1885.  He 
also'  borrowed  from  E.  I.  Hunt  the  sum  of 
$1,621.  On  the  1st  day  of  September,  1885, 
he  traded  his  Uhlerville  property  for  a  farm 
at  Leesburg,  Va.;  and,  to  make  this  trade, 
he  borrowed  from  Mrs.  Hunt  $2,000;  and  he 
executed  a  first  mortgage  on  this  property  to 
secure  this  last  amount  and  $8,000  balance 
of  purchase  money;  and,  to  secure  the  other 
amounts  he  owed  A.  M.  and  E.  L  Hunt,  he 
executed  a  second  mortgage  on  the  property. 
Uhler  ran  the  Leesburg  farm  until  October. 
1887;  and,  while  he  was  there,  E.  I.  Hunt 
made  further  advances  to  him  of  $486.  Uhler 
had  not  even  paid  the  interest  on  the  mort- 
gage debts,  and  was  Insolvent  On  October 
28,  1887,  he  traded  his  Leesburg  property  to 
one  Brinton,  taking  in  payment  a  mortgage  of 
$15,000,  held  by  Brinton  on  St  Mary's  plan- 
tation in  Madison  county.  Miss.;  Brinton  as- 
suming the  first  mortgage  debt  on  the  lees- 
burg property.  The  Hunts  released  their  sec- 
ond mortgage  on  that  property,  and  it  was 
agreed  between  them  and  Uhler  that  the  Brin- 
ton mortgage  should  be  assigned  to  them  hi 
payment  of  what  he  owed  them,  together 
with  such  sum  of  money  as  it  was  necessary 
to  advance  to  Uhler  to  close  out  the  business 
at  Leesburg.  The  Brinton  mortgage  was  as- 
signed to  the  Hunts  in  payment  and  satis- 
faction of  Uhler's  debts  to  them.  Hunt  ad- 
vanced Uhler  $354,  with  which  to  close  up  his 
business  at  Leesburg.  The  mortgage  on  the 
St.  Mary's  plantation  was  foreclosed,  and  E. 
I.  Hunt  purchased  It  for  himself  and  A.  M. 
Hunt.  This  was  in  December,  1888.  Uhler 
took  charge  of  the  plantation  and  managed 
It  until  1894,  when  W.  F.  Adams,  the  com- 
plainant in  this  cause,  filed  the  bill  in  this 
case,  seeking  to  subject  the  St  Mary's  planta- 
tion to  a  judgment  held  by  him  against  Uhler. 
Hunt  advanced  money  with  which  to  run  the 
place  all  the  time  Uhler  was  in  possession, 
and  Uhler  remitted  to  Hunt  each  year  the 
proceeds  of  the  crops  and  rents.  In  this  way 
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Hunt  advanced  for  the  use  of  the  planta- 
tion the  aggregate  sum  of  $1,839.97,  and 
Uhler  had  remitted  to  Hunt  the  aggregate 
sum  of  $2,208.23.  At  the  February,  1895, 
term  of  the  chancery  court  of  Madison  coun- 
ty, a  decree  was  rendered  In  favor  of 
Adams  subjecting  the  plantation  and  person- 
al property  thereon  to  the  payment  of  Ad- 
ams' judgment.  An  appeal  was  taken  to  the 
supreme  court,  and  the  decree  was  revers- 
ed in  part,  and  the  cause  remanded.  The 
lower  court  was  directed  to  cause  an  account 
to  be  taken  of  the  indebtedness  of  Uhler  to 
the  Hunts,  principal  and  interest,  and  direct- 
ed so  much  as  was  found  due  them  from 
Uhler  should  be  paid  out  of  the  proceeds  of 
the  sale  of  the  property,  remainder  to  Adams. 
At  the  September,  1893,  term  of  said  chan- 
cery court,  an  account  was  stated  under  the 
direction  of  the  court.  In  computing  the 
amount  due  E.  I.  Hunt  from  Uhler,  the  com- 
missioner gave  Hunt  credit  for  only  $486  of 
the  $860  debt  claimed  by  Hunt;  this  being 
the  amount  Hunt  had  advanced  at  the  time 
the  Brinton  mortgage  was  assigned.  The  de- 
fendants excepted  to  the  report  of  the  com- 
missioner, which  was  overruled,  and  from 
that  decree  this  appeal  was  taken  by  defend- 
ants. 

F.  B.  Pratt,  for  appellants.  Nugent  &  Mc- 
Willle,  for  appellee. 

WOODS,  J.  On  the  former  appeal  in  this 
case  (18  South.  367)  we  held  that  E.  I. 
Hunt  and  Anna  M.  Hunt  must  occupy  the 
position  of  mortgagees  not  in  possession.  The 
case  as  then  presented  left  us  doubtful  as  to 
their  claim  of  title  of  ownership  in  St.  Marys 
plantation;  and,  while  we  declined  to  recog- 
nize their  absolute  ownership  to  the  property, 
we  did  fully  recognize  their  debts  against 
Uhler,  and  their  right  to  satisfaction  of  the 
same  by  a  sale  of  the  place  for  that  purpose. 
We  advisedly  made  them,  in  invitum,  mort- 
gagees not  in  possession,  in  order  that  their 
debts  might  not  be  consumed  by  the  rental 
value  of  the  place.  Uhler  was  left  by  our 
former  decree  as  the  owner  in  possession,  and 
with  the  right  to  the  rents  of  the  place.  While 
thus  in  possession,  E.  I.  Hunt,  under  an  hon- 
est and  reasonable  conviction  of  his  and  Anna 
M.  Hunt's  absolute  title  to  the  plantation, 
made  advances  in  money,  from  time  to  time, 
in  the  aggregate  sum  of  $1,839.97,  for  the  pur- 
pose of  improving  and  having  cultivated  said 
plantation.  During  this  period,  E.  I.  Hunt 
received  from  the  plantation  cash  aggregating 
the  sum  of  $2,208.23.  These  disbursements 
and  reimbursements  were  made  and  received, 
as  already  stated,  in  the  management  and 
cultivation  of  the  plantation,  reasonably  and 
honestly  believed  by  him  to  be  the  property 
of  himself  and  his  co-respondent,  Anna  M. 
Hunt  Nor  had  E.  L  or  Anna  M.  Hunt  vol- 
untarily ever  abandoned  their  original  con- 
tention and  position.  By  the  former  decree 
of  this  court,  they  have  been  compelled  to 


assume  another  attitude  in  this  litigation; 
but,  under  all  the  circumstances  of  the  case, 
it  was  our  purpose  to  free  them  from  liability 
for  the  rental  value  of  the  plantation,  and 
at  the  same  time  to  charge  them  for  all  sums 
actually  received  therefrom,  and  to  have 
them  credited  with  the  amounts  advanced 
by  them  thereto.  This  is  clearly  agreeable  to 
good  conscience,  and  works  out  absolute  jus- 
tice to  all  parties.  Substantially  this  was  the 
rule  observed  and  approved  in  Hester  v. 
Thomson,  58  Miss.  108;  and,  by  our  reference 
to  this  case  In  oar  former  opinion,  we  design- 
ed to  intimate  that  the  rule  there  should  be 
applied  here  in  the  accounting. 

E.  I.  Hunt  should  have  been  credited  with 
the  $1339.97,  advanced  by  him,  and  should 
have  been  debited  with  the  $2,208.23,  receiv- 
ed from  the  plantation,  and  the  true  balance 
thus  found  be  made  a  charge  against  him. 

The  whole  amount  of  Uhler's  unsecured  In- 
debtedness, to  wit,  $860,  to  E.  I.  Hunt,  is 
clearly  shown  to  have  been  part  of  the  con- 
sideration of  the  assignment  of  the  Brinton 
mortgage;  and  this  sum,  with  interest, should 
have  been  computed  as  part  of  E.  I.  Hunt's 
debt,  and  not  the  sum  of  $480.26,  as  was 
done  in  the  court  below. 

As  the  only  remaining  contention  on  the 
present  appeal  is  embraced  In  the  two  points 
Just  determined  by  us  favorably  to  B.  L 
Hunt,  and  as  the  added  evidence  in  the  new 
record  seems  full  and  complete,  a  final  decree 
may  be  entered  here  in  accordance  with  this 
opinion,  if  the  parties  so  desire.  So  ordered. 


COLE  v.  BRYANT. 
(Supreme  Court  of  Mississippi.  Dec.  9,  1895.) 
Sals — Delivery. 
Under  an  agreement  whereby  the  ven- 
dor of  certain  staves  was  to  deliver  the  same 
at  a  railroad  depot,  where  they  were  to  be  in- 
spected and  culled  by  the  vendee,  there  was  no 
delivery  under  the  contract  until  the  staves  were 
culled  and  accepted  at  the  place  designated. 

Appeal  from  circuit  court,  Chickasaw 
county;  Newnau  Cayce,  Judge. 

Replevin  by  G.  W.  Cole  against  J.  O.  Bry- 
ant Defendant  had  judgment  and  plain- 
tiff appeals.  Reversed. 

H.  B.  Horton,  who  was  engaged  in  the 
business  of  getting  out  staves,  made  the  fol- 
lowing contract  with  appellee,  J.  O.  Bryant 
on  the  12th  day  of  August  1893:  "In  con- 
sideration of  one  dollar  in  hand  paid,  receipt 
of  which  is  acknowledged,  I  hereby  bargain 
and  sell,  convey,  and  warrant  title  to  J.  O. 
Bryant  to,  all  the  staves  I  now  have  on 
hand,  or  may  make  or  cause  to  be  made  for 
the  following  twelve  months  from  above 
date,  for  the  sum  of  one  hundred  dollars  per 
1,200  pieces  of  extra  heavy  pipe  staves,  or 
their  equivalent  of  other  class,  such  as 
lights  or  culls,  as  is  generally  •  •  •.  Said 
staves  are  to  be  delivered  at  Okalona,  on 
side  track  of  II.  &  O.  R.  R.,  as  they  are 
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made.  Said  staves  are  then  and  there  to 
be  inspected  and  culled  by  J.  O.  Bryant 
The  said  J.  O.  Bryant,  in  consideration  of 
above  sale,  does  agree  to  furnish  me  $25.00 
per  thousand  on  staves  at  stump,  the  re- 
mainder to  be  paid  when  staves  are  counted 
and  Inspected  on  R.  R."  September  6,  1893, 
Horton  made  a  contract  with  G.  W.  Cole  to 
turn  over  to  him  all  tne  staves  he  had  at 
Okalona,  for  supplies  and  money  to  buy 
timber  and  pay  hands  for  getting  out  staves. 
Cole  furnished  money  and  supplies  to  Hor- 
ton on  this  contract  to  the  amount  of  about 
$300,  and  on  the  30th  day  of  November,  1893, 
Horton  executed  a  bill  of  sale  of  the  staves 
in  controversy  to  Cole.  J.  O.  Bryant  got 
possession  of  the  staves,  and  Cole  brought 
this  action  of  replevin  for  them.  On  the 
trial  Horton  testified  that  he  delivered  the 
staves,  in  pursuance  of  his  written  contract 
with  Bryant,  at  the  depot  of  the  Mobile  & 
Ohio  Railroad  in  Okalona,  and  afterwards  he 
went  back  to  get  his  money  for  them,  but, 
failing  to  find  Bryant,  he  executed  the  bill 
of  sale  to  Cole,  but  that  It  was  not  intend- 
ed to  pass  title  to  the  staves;  being  a  mere 
sham,  so  as  to  keep  his  other  creditors  from 
attaching  them  until  Bryant  came.  The 
third  instruction  given  for  defendant  is  as 
follows:  "(3)  The  court  instructs  the  Jury 
that  if,  from  the  evidence,  they  believe  there 
was  a  contract  conveying  title  upon  deliv- 
ery, for  the  sale  of  staves,  to  be  delivered 
at  the  Mobile  &  Ohio  Railroad  depot  at  Oka- 
lona, between  Horton  and  Bryant,  and  that, 
in  accordance  with  said  contract,  Horton 
did  deliver  the  staves  in  controversy  at  said 
depot,  then  the  very  moment  they  were  so 
delivered  the  title  to  said  staves  passed  ab- 
solutely to  said  Bryant,  and  said  Horton  lost 
all  right  to  dispose  of  same." 

T.  J.  Buchanan,  Jr.,  for  appellant.  Lacey 
&  Stockett,  for  appellee. 

COOPER,  C.  J.  The  third  Instruction  for 
the  defendant  should  not  have  been  given. 
There  is  no  evidence'  in  the  record  showing 
a  delivery  of  the  staves  by  Horton  to  Bry- 
ant before  the  contract  between  Cole  and 
Horton  (whatever  may  have  been  Its  nature) 
was  entered  into.  True,  Horton  says  he  had 
delivered  the  staves  to  Bryant  under  his 
contract  with  him,  but  he  states  precisely 
what  was  done,  and  what  was  done  did 
not  constitute  delivery.  He  carried  the 
staves,  it  is  true,  to  the  place  where  deliv- 
ery was  to  be  made;  but  this  was  no  deliv- 
ery, for  the  staves  were  not  received  or  ac- 
cepted by  Bryant,  who,  under  his  contract 
of  purchase,  had  the  right  to  "inspect  and 
cull"  them.  He  went  to  Okalona  to  inspect, 
cull,  and  receive  them,  and  when  he  got 
there  he  found  that  the  contract  with  Cole 
had  already  been  made.  Neither  possession 
nor  title  passed  under  the  executory  contract 
between  Horton  and  Bryant  when  the  staves 
were  put  "on  the  side  track  of  the  Mobile  & 


Ohio  Railroad  at  Okalona."  That  was  the 
place  they  were  to  be  put  for  delivery,  but 
putting  them  there  was  not  delivery  under 
the  contract  Berry  v.  Waterman,  71  Miss. 
497,  15  South.  234. 
Reversed  and  remanded. 


CHRESTMAN  v.  RUSSELL. 

(Supreme  Court  of  Mississippi.  Dec  16,  1895.) 

Master  akd  Servant— Enticing  Awai  of 
Servant — Damages. 

Indebtedness  of  a  servant  to  bis  master, 
created  by  contract  of  hiring,  is  not  a  proper  ele- 
ment of  damages  in  an  action  for  the  enticing 
away  of  the  servant,  under  Code  1892,  5  1068. 
giving  double  the  amount  of  the  damages  sus- 
tained. 

Appeal  from  circuit  court,  Coahoma  coun- 
ty; R.  W.  Williamson,  Judge. 

Action  by  P.  B.  Russell  against  &  L 
Chrestman  for  damages  for  enticing  away 
of  a  servant  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

The  actual  damages  laid  were  ?125,  and 
the  declaration  demanded  double  damages. 
On  the  trial  the  court  gave  the  following 
instruction  for  plaintiff  and  refused  an  in- 
struction for  defendant  announcing  a  con- 
trary rule  of  law:  "(1)  The  court  instructs 
the  Jury  that  ha  considering  the  damages, 
defendant  is  liable  for  all  the  indebtedness 
of  Mathews  growing  out  of  the  contract 
with  Russell,  for  all  the  reasonable  expenses 
that  Russell  was  at  in  completing  the  du- 
ties of  Mathews  in  gathering  the  remainder 
of  the  cotton  crop;  and,  if  they  find  dam- 
ages, it  must  be  in  double  the  amount  sus- 
tained by  Russell  in  the  breach  of  the  con- 
tract by  Mathews."  From  a  verdict  and 
judgment  in  favor  of  plaintiff  for  $125,  de- 
fendant appealed. 

J.  W.  &  W.  D.  Cutrer,  for  appellant  Ed- 
ward Mayes,  for  appellee. 

WHITFIELD,  J.  In  no  conceivable  state 
of  case  could  instruction  No.  1  for  plaintiff 
be  correct  Section  1068  of  the  Code  of  1892 
was  never  Intended  to  embrace  any  indebt- 
edness of  the  laborer  or  renter  to  the  landlord. 
Its  scope  Is  to  secure  to  the  landlord  or  em- 
ployer double  the  damages  he  may  have  sus- 
tained by  reason  of  such  laborer  or  renter 
having  been  so  enticed  away,  etc,  the  word 
"damage"  here  not  being  used  to  embrace 
"debts,"  hi  the  ordinary  sense  of  that  word. 
It  is  not  a  statute  for  the  collection  of  debts, 
but  for  securing  to  the  landlord  or  employer 
double  all  the  damage  he  may  have  so  sus- 
tained, which  amount  will  not  only  reim- 
burse him,  but  operate  as  a  penalty  on  the 
person  so  enticing  away,  etc.,  the  laborer  or 
renter.  In  the  absence  of  a  bill  of  excep- 
tions, we  cannot  pass  on  the  other  'nstrnc- 
tlons  complained  of.  Reversed  and  remand- 
ed. 
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CUMMINGS  et  al.  t.  DAUGHETT. 
<Snpreme  Court  of  Mississippi.  Dec.  16,  1895.) 
Pleading — Overruling  Demurrhh.— Effect. 
A  demurrer  to  the  whole  declaration,  as- 
signing specific  causes  of  demurrer  to  specific 
counts,  should  be  overruled  as  a  whole,  if  not 
good  as  against  the  whole  declaration,  though 
good  as  against  some  of  the  counts. 

Appeal  from  circuit  court,  Oktibbeha  coun- 
ty; Newuau  Cayce,  Judge. 

Action  by  J.  M.  Cummings  and  another 
against  K.  Daughety  to  recover  usurious  in- 
terest. From  a  judgment  for  defendant,  plain- 
tiffs appeal.  Reversed. 

The  declaration  claimed  the  full  amount  of 
Interest  paid  on  the  money  borrowed,  which 
amounted  to  $708.50.  The  court  sustained  a 
demurrer  to  this  declaration  In  so  far  aa  it 
claimed  In  excess  of  6  per  cent,  interest. 
Plaintiffs  then  filed  their  amended  declara- 
tion claiming  all  the  Interest  paid  in  excess  of 
6  per  cent,  on  amounts  borrowed,  this  amount 
being,  with  interest  on  it,  $449.93.  Defendant 
demurred  to  the  amended  declaration,  assign- 
ing three  causes  of  demurrer.  The  court  or- 
dered that  the  first  ground  of  the  demurrer 
be  overruled  and  the  second  and  third  grounds 
be  sustained,  with  leave  to  defendant  to  plead 
to  the  declaration  thus  modified.  Defendant 
then  made  a  motion  to  dismiss  the  case  be- 
cause the  amount  then  in  controversy,  under 
the  ruling  of  the  court,  was  less  than  $200,  the 
statutory  Jurisdiction  of  circuit  courts.  The 
court  sustained  this  motion  and  dismissed  the 
cause. 

Grits  &  Beckett,  for  appellants. 

COOPER,  O.  J.  The  demurrer  was  to  the 
whole,  but  some  of  the  causes  assigned  re- 
lated to  only  a  part,  of  the  declaration.  The 
court  overruled  it  except  as  to  the  grounds 
going  only  to  a  part  of  the  declaration,  as  to 
which  it  was  sustained.  A  demurrer  is  an 
entire  thing,  and  must  be  overruled  or  sus- 
tained, and  if  it  is  not  a  full  defense  to  the 
whole  declaration  or  count  to  which  it  is  ap- 
plied it  should  be  overruled  Chit.  PI.  664. 
As  a  demurrer  to  the  whole  declaration  It  Is 
bad,  for  on  the  facts  stated  the  plaintiff  was 
entitled  to  some  recovery.  The  judgment  la 
reversed,  and  cause  remanded 


McDOWELL  et  al.  v.  BROOKS  et  al. 
(Supreme  Court  of  Mississippi.    Dec.  16,  1895.) 
Appeal— Law  or  Cass  on   Second  Appeal  — 
Mandatb  and  Proceedings  Below. 

1.  Where  an  action  was  dismissed  on  the 
ground  that  a  deed  under  which  plaintiff  claim- 
ed was  executed  while  the  grantor  was  without 
sufficient  mental  capacity,  and  the  supreme 
court,  in  another  action  involving  the  same 
deed,  subsequently  held  that  such  deed  was  val- 
id, the  judgment  of  dismissal  should  be  re- 
versed. 

2.  Where  an  action  was  dismissed  solely  on 
the  ground  that  a  deed  under  which  plaintiff 
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claimed  was  executed  when  the  grantor  was 

without  sufficient  mental  capacity,  and  the  su- 
preme court,  in  an  action  involving  the  same 
deed,  subsequently  held  that  it  was  valid,  such 
court  will  not,  on  reversing  the  judgment  of 
dismissal,  pass  on  other  questions  raised  in  the 
case,  but  remand  them  for  determination  in  the 
trial  court. 

Appeal  from  chancery  court,  Coahoma  coun- 
ty; W.  R.  Trigg,  Chancellor. 

Action  by  McDowell  &  McFariand,  trustees, 
against  Brooks,  Neely  &  Co.  and  others.  On 
final  hearing,  complainants'  bill  was  dismissed, 
and  from  that  decree  complainants  appeal. 
Reversed. 

Toof,  McGowan  &  Co.,  merchants  of  Mem- 
phis, Tenn.,  were  accommodation  indorsers  for 
one  T.  J.  Jefferson,  to  large  amounts.  On 
the  18th  of  February,  1891,  Jefferson  executed 
a  trust  deed  to  E.  L.  McGowan,  trustee,  on  a 
number  of  tracts  of  land  In  Coahoma  county, 
to  secure  Toof,  McGowan  &  Co.  against  any 
loss  on  these  indorsements,  and  to  secure  an 
account  they  had  against  him.  Jefferson  had 
previously  given  two  notes  for  the  purchase 
money  of  one  tract,  covered  by  the  trust  deed, 
which  were  secured  by  deeds  of  trust;  and.  In 
order  to  prevent  sale  of  this  land,  Toof,  Mc- 
Gowan &  Co.  bought  a  15/29  Interest  in  one  of 
the  notes,  and  took  an  assignment  of  that  in- 
terest. They  paid  taxes  for  two  years  on  the 
lands,  amounting  to  over  $1.S00.  On  June 
8,  1892,  Toof,  McGowan  &  Co.  made  an  as- 
signment of  all  their  assets  to  W.  W.  Mc- 
Dowell and  L  B.  McFariand,  trustees,  for  the 
benefit  of  their  creditors.  In  August,  1892, 
Jefferson,  the  mortgagor  in  possession,  made 
a  contract  with  William  Pretoria  s  Lumber 
Company,  selling  it  all  ash  and  white  and  red 
oak  timber  on  part  of  the  land.  In  1892  the 
Yazoo-Mississippi  Delta  levy  district  appropri- 
ated 40  acres  of  the  land  under  trust  deed, 
for  public  uses,  and  paid  82,150  for  it.  This 
sum  was  paid  to  Brooks,  Neely  &  Co.,  to  hold 
until  it  should  be  adjudicated  as  to  whom  it 
belonged  On  February  26.  1891,  T.  J.  Jef- 
ferson executed  another  deed  of  trust  on  the 
same  lands  to  D.  A.  Scott,  trustee,  to  secure 
Brooks,  Neely  &  Co.  a  large  debt  he  owed 
them;  and  January  2.  1898,  Scott  sold  the 
lands  under  his  deed  of  trust,  and  Brooks, 
Neely  &  Co.  bought  It,  and  took  possession  of 
It  In  January,  1893,  McDowell  and  McFar- 
iand, trustees,  filed  the  bill  in  this  cause 
against  Jefferson,  the  Yazoo-Mississippi  Delta 
levy  district,  the  William  Pretorias  Lumber 
Company,  and  Brooks,  Neely  &  Co.;  seeking 
to  have  the  mortgage  to  E.  L.  McGowan,  trus- 
tee, foreclosed;  to  cancel  the  deed  to  Scott, 
and  of  Scott  to  Brooks,  Neely  &  Co.,  as  clouds 
on  the  title;  to  have  their  priorities  declared 
and  enforced,  as  assignees  of  the  purchase- 
money  note  and  in  paying  taxes;  and  to  re- 
cover the  fund  paid  by  the  Yazoo-Mississippi 
Delta  levy  district;  to  recover  the  proceeds 
of  the  sale  of  lumber  to  the  lumber  company; 
and  to  recover  rents;  and  asked  for  an  injunc- 
tion and  a  receiver.  The  principal  defense  re- 
lied on  by  the  defendants  was  that  tne  trust 
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deed  to  secure  Toof,  iicGowan  &  Co.,  and 
under  which  complainants  claimed,  was  inval- 
id, because,  at  the  time  Jefferson  executed  It, 
he  was  intoxicated  to  such  an  extent  that  he 
was  Incapacitated  to  make  the  deed.  This 
question  was  involved  in  the  case  of  McGowan 
v.  Brooks  (Miss.)  1C  South.  437.  The  pleading 
and  proof  were  substantially  the  same  in  this 
case  as  in  that. 

Morgnn  &  McFarland,  W.  II.  Carroll,  and 
Jas.  R.  Chalmers,  for  appellants. 

WOODS,  J.  The  decree  of  the  court  below, 
from  which  this  appeal  is  prosecuted,  was 
made  before  the  decision  of  this  court  was  ren- 
dered In  McGowan  v.  Brooks,  16  South.  437, 
by  which  we  affirmed  the  mental  capacity  of 
Jefferson  In  the  preparation  and  execution  of 
the  trust  deed  to  McGowan  of  February  18, 
1891,  and  declared  the  validity  of  that  convey- 
ance. Following  our  opinion  in  that  case,  we 
have  nothing  to  do  but  reverse  the  decree  ap- 
pealed from  In  the  present  case,  and  this  we 
do.  As  it  Is  perfectly  certain,  however,  that 
the  dismissal  of  the  appellants'  bill  and  the 
denial  of  any  relief  were  predicated  on  the 
supposed  mental  Incapacity  of  Jefferson,  and 
that  the  court  below  did  not  consider  or  pass 
upon  any  of  the  questions  argued  here  now 
in  the  briefs  of  counsel  for  the  appellants,  we 
think  It  would  be  improper  to  adjudicate  these 
questions  here  on  this  appeal,  without  afford- 
ing the  chancery  court  of  Coahoma  county  an 
opportunity  to  afford  that  relief  to  which  it 
now  appears  appellants  are  clearly  entitled. 
Moreover,  an  accounting  must  be  had  before 
the  proper  decree  can  be  rendered,  and  this 
accounting  can  best  be  had  under  the  direc- 
tion of  the  court  below.  Reversed  and  re- 
manded. 


BROWNING  v.  MATTHEWS,  Sheriff. 
(Snpreme  Court  of  Mississippi.    Dec.  16,  1805.) 

Power  or  Schbhvisoks  tO  Ehbct  Fbnck— Con- 
struction of  Statctiw. 
As  a  district  composed  of  certain  town- 
ships in  Lafayette  county  was  placed  under  the 
operation  of  tht  act  of  March  5,  1878  (Acts 
1878.  p.  305),  providing  that  any  part  of  said 
county  might  be  put  into  districts  in  which  stock 
should  not  be  permitted  to  run  at  large,  and  as 
Code,  8  2064,  declares  that  local  laws  of  that 
character  shnll  remain  in  force  until  amended 
or  repealed.  Code.  88  2060,  2002,  authorizing  the 
levy  of  a  tax  to  build  fences  around  lands  within 
which  stock  was  not  permitted  to  run  at  large, 
has  no  application  to  said  district,  and  therefore 
the  board  of  supervisors  had  no  authority  to 
levy  such  tax  on  lands  within  said  district;  and 
as  section  2062  provides  that  the  tax  should  be 
levied  only  on  lands  whose  owners,  "by  reason 
of  the  advantages  accruing  them,  are  the  prop- 
er persona  to  bear  the  bnrdon."  and  that  "no  ad- 
vantage shall  be  considered  but  that  of  depas- 
turing stock,"  the  tax  could  be  levied  only  on 
lands  outside  the  district. 

Appeal  from  chancery  court,  Lafayette  coun- 
ty; B.  T.  Klrabrough,  Chancellor. 

Bill  by  J.  A.  Browning  against  P.  E.  Mat- 
thews, sheriff,  to  enjoin  the  sale  of  certain 


lands  for  taxes.  The  bill  was  dismissed,  and 
complainant  appeals.  Reversed. 

J.  A.  Browning  filed  his  bill  In  the  chancery 
court  of  Lafayette  county  to  restrain  P.  E. 
Matthews,  sheriff  and  tax  collector  of  said 
county,  from  selling  certain  lands,  described  in 
the  bill,  belonging  to  nun,  for  the  payment  of 
a  tax  that  had  been  levied  by  the  board  of 
supervisors  of  that  county.  .The  bill  alleges 
that  appellant  lived  in  township  9,  range  4. 
and  owned  land  In  said  township;  that  at  the 
January,  1887,  meeting  of  the  board  of  su- 
pervisors an  order  was  made  declaring  the 
stock  law  In  force  in  said  township  and  nrage. 
under  an  act  of  the  legislature  of  1878,  then 
.  in  force:  that  the  order  went  into  effect  in 
April,  1887;  that  this  territory  had  been  put 
under  the  stock  law  before  the  Code  of  1892. 
and  had  been  and  Is  now  governed  by  the  pro- 
slons  of  the  act  of  1878;  that  at  the  Febru- 
ary, 1893,  meeting  of  the  board  of  supervisors 
an  order  was  made  to  erect  a  fence  around 
said  territory,  and  it  levied  a  tax  of  17  mills 
on  certain  designated  lands  at  Its  meeting  in 
September,  1893,  to  be  collected  in  December, 
1803;  that  none  of  the  orders  were  made  un- 
der the  act  of  1878,  nor  the  act  of  1878  com- 
plied with  in  any  of  the  orders  touching  the 
building  of  said  fence  or  levying  the  tax;  that 
appellant's  lands  were  advertised  for  sale  to 
pay  said  tax,  and  would  be  sold  by  defendant 
for  that  purpose  unless  restrained.  All  these 
allegations  are  admitted  by  the  answer  of  the 
defendant.  There  are  other  allegations  of  the 
bill  which  are  dented  by  the  answer,  but  the 
view  taken  of  the  case  by  the  court  renders 
it  unnecessary  to  give  them.  The  contention 
of  appellant  is  that  under  section  2064  of  the 
Code  of  1892,  the  local  act  of  1878  is  still  in 
force  in  Lafayette  county,  never  having  been 
amended,  altered,  or  repealed  In  the  manner 
pointed  out  In  said  section.  Appellee  contends 
that,  under  sections  2060  and  2062,  the  board 
of  supervisors  Is  authorized  to  build  said  fence 
and  levy  and  collect  taxes  to  defray  the  ex- 
penses therefor.  On  final  hearing  the  court 
below  rendered  a  decree  dissolving  the  injunc- 
tion, dismissing  complainant's  bill,  and  tax- 
ing him  with  the  costs  and  damages,  and  with 
the  payment  of  the  taxes.  From  that  decree, 
complainant  appealed. 

J.  W.  T.  Falkner,  for  appellant.  W.  V.  Sul- 
livan and  W.  A.  McDonald,  for  appellee. 

COOPER,  C.  J.  The  act  approved  March 
5,  1878  (Acts  1878,  p.  305),  contains  in  itself 
a  complete  scheme  under  which  any  parts  or 
the  whole  of  the  counties  of  Monroe,  Clay. 
Chickasaw,  Oktibbeha,  Ixwndes,  Panola,  I  La- 
fayette, De  Soto,  and  Copiah  might  be  put 
into  districts  in  which  stock  should  not  be  per- 
mitted to  run  at  large.  It  further  provided 
for  the  appointment  of  commissioners,  who 
were  authorized  to  assess  all  real  estate  sit- 
uated within  such  districts,  and  to  collect  a 
tax  thereon,  and  to  expend  the  same  In  the 
construction  and  repair  of  a  suitable  fence  sep- 
arating such  districts  from  other  portions  of 


Digitized  by  Google 


Ala.) 


KREBS  MANUF'G  CO.  t>.  BROWN. 


059 


the  connty.  The  boards  of  supervisors  of  the 
counties  have  do  duty  to  perform  in  relation 
to  such  fences,  and  no  Jurisdiction  over  them. 
Freeman  v.  Supervisors,  68  Miss.  1,  5  South. 
516.  It  affirmatively  appears  that  townships 
9  and  10  of  range  4  in  I^afayette  county,  by 
the  petition  of  the  inhabitants  thereof,  were 
in  May,  1879,  put  under  the  operation  of  the 
act  of  1878,  and  have  so  remained  to  this  time. 
Chapter  47  of  the  Code  of  1802  contains  pro- 
visions by  which,  on  petition  of  freeholders 
and  leaseholders  for  a  term  of  three  years  or 
more,  or  on  an  affirmative  vote,  if  the  board  of 
supervisors  shall  see  fit  to  order  an  election, 
any  county  in  the  state,  or  one  or  more  town- 
ships thereof,  or  any  part  or  parts  of  a  county 
which  are  separated  by  natural  boundaries, 
may  elect  to  come  under  the  operation  of  said 
chapter,  in  which  event  lands  in  such  district 
may  be  cultivated  without  fences,  and  owners 
of  live  stock  are  required  to  keep  the  same 
confined  within  safe  mdosures.  But  by  sec- 
tion 2064  it  is  declared  that  "local  laws  au- 
thorizing the  cultivation  of  crops  without 
fences,  or  within  certain  kinds  of  fences,  shall 
remain  In  force  until  altered,  amended  or  re- 
pealed on  petition  or  vote  under  the  provisions 
of  this  chapter."  Sections  2060  and  2062,  au- 
thorizing boards  of  supervisors  to  build  fences 
and  to  Impose  taxes  on  specific  lands  to  meet 
the  expenses  thereof,  have  no  reference  to  the 
fences  provided  for  by  the  act  of  1878.  Such 
fences  are  to  be  constructed  under  the  di- 
rection of  the  commissioners  to  be  appointed 
is  pointed  out  In  that  act.  If  it  be  said  that 
the  fence  ordered  by  the  board  of  supervis- 
ors to  be  built  is  not  the  same  fence  requir- 
ed by  the  act  of  1878,  but  is  a  fence  author- 
ized by  section  2060,  and  that  such  fence 
may  be  constructed  by  the  board,  whenever 
and  wherever  it  is  necessary  "to  confine  stock 
to  certain  limits,  and  to  keep  them  off  the  cul- 
tivated lands."  the  reply  is  twofold:  (1)  The 
fence  contracted  for  Is  wholly  within  town- 
ships 9  and  10,  which  are  controlled,  not  by 
the  Code  chapter,  but  by  the  act  of  1878.  (2) 
When  the  taxes  to  be  levied  are  laid  "only  on 
specific  lands,  whose  owners,  by  reason  of 
the  advantages  accruing  to  them,  are  deemed 
the  proper  persons  to  bear  the  burden,"  such 
taxes  are  to  be  laid  on  lands  outside,  and  not 
Inside,  of  the  district  under  the  stock  law;  for 
it  is  expressly  provided  that,  in  laying  said 
charge,  "no  advantage  shall  be  considered  ex- 
cept that  of  depasturing  stock."  In  the  dis- 
tricts in  which  crops  may  be  cultivated  with- 
out fences,  stock  must  be  confined  by  its  own- 
ers, who,  therefore,  can  have  no  "advantage 
of  depasturing  stock."  Outside  these  districts, 
stock  is  permitted  to  run  at  large,  and  for  this 
advantage  the  legislature  ha«*  authorized 
boards  of  supervisors  to  levy  a  tax  upon  the 
lands  located  where  stock  are  so  permitted  to ' 
be  depastured,  according  as  such  owners  may 
or  may  not  be  "deemed  proper  persons"  to 
bear  the  burden.  The  order  of  the  board  of  su- 
pervisors levying  the  tax,  the  collection  of 
which  the  appellant  enjoined,  having  been 


made  in  a  matter  over  which  it  had  no  Ju- 
risdiction, was  a  nullity,  the  tax  was  "with- 
out authority  of  law"  (Code,  I  483),  and  the 
injunction  should  have  been  made  perpetual. 
The  decree  is  reversed,  and  decree  final  may 
be  entered  here. 


KREBS  MANUF'G  CO.  v.  BROWN  et  al. 

(Supreme  Court  of  Alabama.    Not.  19.  1895.) 

Damages  —  Proximate  Cause  —  Sufficiency  or 
Allegation— Measure  of  Damages 
—Leading  Questions. 

1.  Damages  to  goods  in  a  storehouse,  caused 
by  rain  coming  in  through  a  defectively  con- 
structed window,  are  not  too  remote  to  be  re- 
couped in  an  action  for  the  price  of  the  window. 

2.  In  an  action  for  putting  in  a  window,  an 
allegation  in  the  plea  that,  by  reason  of  the  neg- 
ligent and  unskillful  manner  of  doing  the  work, 
the  rain  came  in  through  the  window  where  the 
same  was  connected  to  the  house,  is  sufficient 
to  inform  plaintiff  wherein  the  work  was  de- 
fective. 

3.  Though  the  measure  of  damages  for  in 
jury  to  property  is  generally  the  difference  U 
the  value  before  and  after  the  injury,  testimony 
that  goods  were  rendered  worthless  by  the  in- 
jury was  not  objectionable. 

4.  A  question  asking  the  witness  to  state 
whether  a  certain  paper  was  a  correct  list  of 
the  goods  damaged  and  their  value,  answered  in 
the  affirmative,  was  not  prejudicial  to  appellee, 
the  court  not  being  informed  of  the  contents  of 
the  list,  and  it  being  within  its  discretion  to  per- 
mit leading  questions. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  the  Krebs  Manufacturing  Com- 
pany against  W.  D.  Brown  and  another  to  re- 
cover for  work  and  labor  done  by  plaintiff 
under  a  contract  The  cause  was  tried  by 
the  court  without  the  intervention  of  a  jury. 
Judgment  was  rendered  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

B.  G.  Jones,  for  appellant 

HEAD,  J.  According  to  the  plea,  the  plain- 
tiff contracted  with  the  defendants  to  put  in 
for  the  latter  a  window,  in  a  storehouse  occu- 
pied by  defendants,  at  the  price  of  $26.  The 
window  was  to  be  put  In  in  first-class  order 
and  workmanship  in  every  way,  but,  as  the 
plea  alleges,  the  plaintiff  did  the  work  in  a 
negligent  and  unskillful  manner,  and  on  ac- 
count of  the  work  being  done  so  poorly,  the 
rain  came  in  through  the  window,  where  the 
same  was  connected  to  the  house,  and  dam- 
aged certain  specified  articles  of  property 
belonging  to  the  defendants,  to  the  extent  of 
$26.25,  which  sum  defendants  offer  to  recoup 
from  the  demand  of  the  plaintiff,  who  sues 
to  recover  the  contract  price  of  the  work. 

It  is  objected,  by  demurrer  to  the  plea,  that 
the  damages  claimed  are  remote  and  specu- 
lative, and  not  the  natural  consequence  of 
any  act  of  the  plaintiff.  A  storehouse  is  a 
house  for  the  storage  of  goods.  It  was  nat- 
ural, and  to  be  expected,  that  defendants 
would  keep  goods  stored  therein.  If,  by  rea- 
son of  the  negligent  and  Improper  manner  In 
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which  the  window  was  put  In,  the  rain  blew 
in  and  injured  goods  therein  stored,  such  in- 
jury was  the  direct  and  proximate  result  oi 
the  plain  tiff 's  default;  and  the  amount,  or 
extent  in  money,  of  such  injury  is  easily  ca- 
pable of  exact  ascertainment.  Culver  v.  Hill, 
68  Ala.  66.  It  Is  also  demurred  that  the  plea 
fails  to  set  out  wherein  the  work  was  de- 
fective. We  think  the  averment  that,  by  rea- 
son of  the  negligent,  unskillful,  and  poor 
manner  of  doing  the  work,  the  rain  came  in 
through  the  window  where  the  same  was 
connected  to  the  house,  is  sufficient  to  in- 
form the  plaintiff  wherein  the  work  was  de- 
fective. The  plea  sufficiently  shows  that  the 
work  was  not  done  In  accordance  with  the 
contract.  It  was  not  necessary  that  the 
plaintiff  should  have  guarantied  the  window 
against  leakage.  It  is  also  demurred  that 
the  damages  claimed  by  the  plea  do  not  arise 
out  of  the  subject-matter  of  the  suit  This 
ground  is  manifestly  not  well  taken.  .Id. 
These  are  all  the  grounds  of  demurrer  neces- 
sary to  notice.  They  were  properly  over- 
ruled by  the  court 

When  defendant  Brown  was  on  the  stand 
as  a  witness  in  his  own  behalf,  he  was  hand- 
ed a  list  of  the  goods  claimed  to  have  been 
damaged,  which  was  set  out  In  the  plea,  and 
the  following  question  was  asked:  "State 
whether  or  not  that  is  a  correct  list  of  the 
goods  damaged  and  their  values,  and  If  the 
amount  thus  shown  is  the  correct  amount  of 
damages  to  the  goods."  The  plaintiff  object- 
ed to  the  question,  and,  his  objection  being 
overruled,  he  excepted.  The  witness  answer- 
ed that  "it  was  a  correct  list  of  the  goods 
damaged,  and  that,  as  they  were  rendered 
worthless  by  the  wetting  received,  the  value 
as  laid  down  in  the  plea  was  the  correct 
amount  that  they  were  damaged."  The 
measure  of  damages  for  Injury  to  property 
is,  generally,  the  difference  between  Its  value 
before  and  after  the  Injury;  and  It  la  not, 
generally,  proper  to  ask  a  witness  to  state 
the  amount  of  the  damage.  Young  v.  Cure- 
ton,  87  Ala.  727,  6  South.  352.  But  in  the 
present  Instance  the  witness  testified  that 
the  goods  were  rendered  worthless  by  the 
wetting  they  received,  in  view  of  which 
there  was,  in  the  examination  of  the  wit- 
ness, no  room  for  the  application  of  this  rule. 
There  being,  in  the  judgment  of  the  witness, 
no  value  after  the  Injury,  there  was  no  such 
difference  as  above  mentioned  to  be  ascer- 
tained; and  consequently  the  testimony  of 
the  witness,  that  the  damage  amounted  to 
the  full  value  of  the  goods,  was  not  objec- 
tionable. Such  was  the  necessary  and  legal 
sequence  of  the  fact  that  the  goods  were 
worthless,  after  the  Injury  and  by  reason  of 
it  We  think  that  part  of  the  question  which 
called  upon  the  witness  to  state  if  the  list  ex- 
hibited to  him  was  a  correct  list  of  the  goods 
damaged  and  their  values,  if  it  had  appeared 
that  the  contents  of  the  list  had  been  made 
known  to  the  court,  was  no  more  than  a  vio- 
lation of  the  rule  against  leading  questions. 


In  such  case.  It  would  have  been  the  same, 
in  effect,  if  the  counsel  had  read  to  the  wit- 
ness from  the  list  the  articles  thereon  men- 
tioned and  their  values,  and  asked  him  if 
they  were  the  goods  that  were  injured  and 
their  values;  or  if  he  had,  without  the  aid 
of  the  list  stated  the  articles  and  their  value, 
and  asked  If  they  were  correct  To  allow 
leading  questions  is  within  the  discretion  of 
the  trial  court,  not  revlsable  here.  But  It 
nowhere  appears  that  the  court  was  ever  in- 
formed what  was  on  the  list  and  the  evi- 
dence In  response  to  the  question  could  In  no 
wise  have  injured  the  appellant 

The  bill  of  exceptions  does  not  purport  to 
set  out  all  tne  evidence,  and  we  cannot  re- 
vise the  finding  of  the  court  on  the  facta. 
We  will  presume  there  was  sufficient  evi- 
dence to  justify  the  finding.  There  Is  no  er- 
ror in  the  record,  and  the  judgment  Is  af- 
firmed. 


DAVIS  et  aL  v.  BINGHAM  et  aL 

(Supreme  Court  of  Alabama.  Nov.  19,  1895.) 

8alb  fob  Partition— Bill— Nbcessabt  Pabtibs 
— Chanckrt  Court — Juristoctioh. 

1.  Under  Code  1886,  §  8262,  giving  the 
chancery  court  concurrent  jurisdiction  with  the 
probate  court  of  suits  for  the  sale  and  partition 
of  property  held  by  tenants  in  common,  the 
chancery  court  has  no  jurisdiction  of  a  suit  for 
sale  of  land  for  partition,  when  defendants 
are  in  possession  under  a  deed  from  a  grantor, 
who  is  claimed  to  have  perfected  title  by  ad- 
verse possession  as  against  the  complainants. 

2.  The  personal  representatives  of  deceased 
tenants  in  common  are  necessary  parties  to  a 
hill  for  a  sale  and  partition  of  land,  unless  it  is 
averred  and  proved  that  their  estates  owe  no 
debts. 

Appeal  from  chancery  court,  Jackson  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Bill  by  W.  H.  Davis  and  others  against 
Lewis  Bingham,  Sr.,  and  others  for  a  sale  of 
land  and  for  partition.  From  a  decree  dis- 
missing the  bill,  plaintiffs  appeal.  Affirmed. 

Martin  &  Boulden.  for  appellants.  D.  D. 
Shelby  and  S.  S.  Pleasants,  for  appellees. 

HEAD,  J.  The  bill  was  filed  on  the  12th 
day  of  February,  1891,  in  the  chancery  court, 
to  procure  a  decree  for  the  sale  of  land,  for 
division  among  tenants  in  common,  upon  the 
ground  that  it  could  not  be  equitably  parti- 
tioned among  them.  The  complainants  claim 
title  as  the  heirs  of  James  Bingham,  de- 
ceased, who  was  seised  and  possessed  of  the 
land  at  the  time  of  his  death  in  1861,  and 
they  allege  that  the  defendants  are  also  the 
owners  of  certain  interests  therein  as  heirs 
of  the  same  ancestor.  The  bill  also  alleges 
that  one  of  the  defendants,  Lewis  Bingham. 
Sr.,  claims  to  be  the  owner  of  the  entire 
right,  title,  and  interest  in  said  land  under 
a  deed  which  he  procured  from  his  father, 
Thomas  Bingham,  purporting  to  convey  the 
entire  fee  therein,  and  that  said  Lewis  Bing- 
ham, Sr.,  claims  that  his  father  procured  a 
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title  to  said  land  by  10  years*  possession  un- 
der claim  of  right  after  the  death  of  James 
Bingham,  and  previous  to  the  execution  of 
said  deed,  although  it  alleges  the  fact  to  be 
that  Thomas  Bingham  never  held  adversely 
to  them.    The  answer  of  Lewis  Bingham, 
Sr.,  which  was  adopted  by  the  other  defend- 
ants, denies  the  title  of  the  complainants, 
asserts  the  loss  of  their  title  by  reason  of 
the  alleged  adverse  possession  of  Thomas 
Bingham  for  the  statutory  period,  and  in- 
sists that  the  respondent  acquired  a  good, 
absolute  title  by  the  said  conveyance  from 
Thomas  Bingham  to  him,  which  was  execut- 
ed on  the  8th  day  of  December,  1887,  since 
which  time,  he  states,  he  has  been  In  posses- 
sion of  said  real  estate  continuously.  It 
will  thus  be  seen  that  an  issue  of  fact  was 
presented  by  the  bill  and  answer  upon  the 
question  of  adverse  possession  vel  non,  by 
Thomas  Bingham,  the  grantor  of  the  main 
defendant    Much  testimony  was  taken,  the 
parties  on  both  sides  proceeding  as  if  the 
action  were  ejectment,  and  the  litigated 
questions  in  the  case  seem  to  have  been 
whether  Thomas  Bingham  had  been  in  un- 
interrupted possession  of  the  land  for  a 
period  of  10  consecutive  years,  exclusive  of 
the  period,  during  the  Civil  War,  when  the 
operation  of  the  statutes  of  limitation  was 
suspended,  and  if  so,  whether  his  possession 
was  hostile  to,  or  In  recognition  of,  the  heirs 
of  James  Bingham,  his  son.    By  far  the 
larger  part  of  the  mass  of  testimony  found 
In  the  record  relates  to  the  questions  of  the 
fact,  duration,  and  character  of  Thomas 
Bingham's  possession  of  the  land,  or  a  part 
thereof,  prior  to   his  conveyance  to  Lewis 
Bingham,  Sr.,  and  to  these  questions  counsel 
have  entirely  directed  their  arguments  in 
the  briefs  on  file.    As  we  will  be  forced  to 
declare,  for  reasons  to  be  hereafter  stated, 
that  the  chancery  court  was  without  juris- 
diction to  render  a  decree  for  the  sale  of 
the  land,  which  was  the  decree  sought  by 
the  bill,  we  will  express  no  opinion  on  this 
issue  of  fact. 

The  testimony  shows,  without  dispute, 
that  at  the  time  of  the  filing  of  the  bill,  the 
respondent  Lewis  Bingham,  Sr.,  was  in  the 
actual  possession  of  a  portion  of  the  land, 
having  caused  five  acres  thereof  to  be  clear- 
ed and  fenced  in  1800,  which  he  subsequent- 
ly cultivated,  and  that  he  claimed  all  of  it, 
under  the  deed  from  his  father,  which  was 
good  as  color  of  title,  and  which  served  to 
extend  his  actual  possession  to  the  entire 
tract  This  defendant,  being  in  possession 
under  a  conveyance  from  a  stranger  to  the 
title  of  complainants,  purporting  to  pass 
the  entire  estate  In  fee  simple,  and  claiming 
the  lands  as  bis  own,  and  for  himself  ex- 
clusively, must  be  regarded  as  having  dis- 
seised the  complainants.  However  clear  their 
title  may  seem  to  be,  there  remains  in  them 
only  the  right  of  entry,  which  will  support 
ejectment,  or  the  corresponding  statutory 
real  action.    McMatb  v.  De  Bardelaben,  75 


Ala.  68.  This  operated  as  a  disseisin  or  oust- 
er of  the  complainants,  destroying  the  hold- 
ing together  as  joint  owners,  and  fixed  such 
ouster  as  a  true  existing  status.  Although 
this  situation  of  the  parties  would  not  oust 
the  jurisdiction  of  the  chancery  court  to  de- 
cree partition,  unless  we  depart  from  our 
more  recent  holdings,  it  would  prevent  a  de- 
cree of  sale  for  division  in  this  case.  The 
jurisdiction  of  the  court  of  chancery  to  or- 
der a  sale  of  land  for  division  among  adult 
tenants  in  common  is  of  statutory  creation  in 
this  state.  It  was  first  authorized  by  section 
3262  of  the  Code  of  1886.  which  vested  in 
the  chancery  court  concurrent  Jurisdiction 
with  the  probate  court  in  such  cases.  In 
the  case  of  McQueen  v.  Turner,  91  Ala.  273, 
8  South.  8tK*.  upon  which  complainants  doubt- 
less relied  in  filing  this  bill,  we  considered 
sections  3262  and  3588  in  connection,  and  de- 
clared, as  the  result  of  their  Joint  operation, 
that  the  same  rule  would  apply  as  in  bills 
for  partition  merely,  in  respect  of  which 
it  was  well  settled  that  a  disseisin  and  oust- 
er of  some  of  the  joint  tenants,  by  another 
tenant  under  claim  of  title,  for  a  period 
short  of  the  time  required  to  vest  an  Inde- 
feasible title  under  the  statute  of  limita- 
tions, would  not  defeat  the  jurisdiction  of 
the  chancery  court  In  the  case  of  Gore  v. 
|  Dickinson,  08  Ala.  363,  11  South.  743,  we 
i  made  a  contrary  declaration  as  to  the  Juris- 
diction of  the  chancery  court  to  sell  land  ad- 
versely held,  for  equitable  division.  Our  de- 
cisions being  in  conflict,  we  examined  the 
question  in  Sellars  v.  Friedman,  100  Ala.  400, 
34  South.  277,  when  we  held  our  former  ex- 
position of  the  statutes,  in  McQueen  v.  Tur- 
ner, supra,  to  be  unsound.  Since  then  we 
have  cited  the  case  of  Sellars  v.  Friedman, 
and  others  to  the  like  effect,  with  approval 
in  Kllgore  v.  Kilgore  (Ala.)  15  South.  897. 
The  result  of  these  decisions  is  to  place  the 
jurisdiction  of  the  chancery  and  probate 
courts  to  decree  a  sale  of  land  for  equitable 
division  under  the  Code  of  1886  upon  the 
same  plane,  so  that  such  adverse  holding 
or  assertion  of  title  as  would  defeat  the  one 
would  be  held  sufficient  to  defeat  the  other. 
A  proceeding  in  the  probate  court,  either  for 
partition  or  sale  for  division,  cannot  be 
made  to  serve  as  a  substitute  for  an  action 
of  ejectment.  Neither  can  a  bill  in  chancery 
for  a  sale,  under  section  3262  of  the  Code, 
be  made  to  serve  a  like  purpose.  It  appear- 
ing, therefore,  in  this  case,  that  one  of  the 
defendants  was  in  the  actual  possession  of 
a  portion  of  the  land  when  the  bill  was  filed, 
claiming  all  of  it,  under  color  of  title,  in 
hostility  to  complainants,  whose  title  must 
first  be  established  by  an  adjudication,  fa- 
vorable to  them,  of  the  claim  of  10  years' 
adverse  possession  by  Thomas  Bingham,  as- 
serted by  the  defendant  Lewis  Bingham,  Sr., 
before  they  would  be  entitled  to  a  sale  for 
division,  the  chancery  court  was  without 
jurisdiction  to  render  1be  desired  decree 
It  did  not  err  in  dismissing  the  bill.  See 
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Hillens  r.  Brinsfleld  (at  the  present  term) 
18  South.  604. 

Upon  the  authority  of  Sellars  v.  Friedman, 
supra,  and  that  further  litigation,  if  any 
there  may  be,  may  not  be  embarrassed  by 
an  absolute  dismissal  of  this  bill,  we  will 
modify  the  decree  so  as  to  direct  that  the 
dismissal  sball  be  without  prejudice.  The 
general  assembly,  by  an  act  approved  Jan- 
uary 31,  1895,  has  amended  section  3588  of 
the  Code,  so  as  to  extend  its  operation  to 
bills  filed  for  sales  for  partition,  and  thus 
meet  the  difficulty  in  the  way  of  the  ex- 
ercise by  the  chancery  court  of  jurisdiction 
in  cases  situated  as  this  is.  Acts  1894-95, 
p.  331.  That  act,  however,  cannot  avail  the 
complainants  on  this  appeal.  Inasmuch  as 
the  complainants  may  prefer,  if  necessary  to 
further  contest  with  the  defendants,  to  file 
a  new  bill  under  the  authority  of  said  amend- 
atory act,  rather  than  resort  to  an  action  of 
ejectment,  we  deem  it  not  improper  to  sug- 
gest, as  we  have  done  in  other  similar  cases, 
that  when  a  bill  seeks  to  have  Land  sold  for 
partition,  the  safer  practice  is  to  bring  in 
as  parties  the  personal  representatives  of 
deceased  tenants  in  common,  unless  aver- 
ment and  proof  are  made  that  the  estate 
owes  no  debts.  McQueen  v.  Turner,  91  Ala. 
273,  8  South.  863;  McEvoy  v.  Leonard,  89 
Ala.  455,  8  South.  40.  The  bill  cannot  be 
maintained  as  one  to  cancel  a  deed,  as  a 
cloud  on  the  title,  because  complainants  are 
not  in  possession.  If  there  had  been  shown 
some  Independent  ground  of  equitable  inter- 
position, the  court,  to  do  complete  justice, 
might  have  decreed  a  sale  for  division,  not- 
withstanding the  difficulty  arising  from  the 
adverse  holding.  Kllgore  v.  Kilgore,  supra. 
The  decree  of  the  chancery  court  Is  modi- 
fied, so  as  to  order  the  bill  to  be  dismissed 
without  prejudice,  and,  as  thus  modified,  It 
Is  affirmed.    Modified  and  affirmed. 


McLEAN  v.  SMITH. 

(Supreme  Court  of  Alabama.    Nov.  26,  1895.) 

Vrndor's  Likn— Action  to  Enforce— Burden 
or  Proof — Drfenses. 

1.  The  burden  is  on  the  grantee  to  show 
that  a  vendor's  lien  was  not  reserved  as  security 
for  the  unpaid  purchase  price. 

2.  Where  a  smt  for  the  recovery  of  land  is 
compromised  by  plaintiff's  quitclaiming  to  de- 
fendant the  land  for  a  certain  sura,  for  which  a 
vendor's  lien  was  retained,  defendant,  in  an 
action  to  enforce  the  lien,  cannot  defend  by 
showing  that  his  original  title  was  superior  to 
plaintiff's,  so  as  to  prevent  the  enforcement  of 
the  lien,  except  to  the  extent  of  plaintiff's  orig- 
inal title. 

Appeal  from  chancery  court,  Elmore  coun- 
ty; S.  K.  McSpadden,  Chancellor. 

Action  by  W.  Q.  Smith,  administrator, 
against  W.  S.  McLean.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  bill  sought  to  have  established  and 
foreclosed  a  vendor's  lien,  for  $300  and  In- 


terest, on  40  acres  of  land.  The  bill  alleges 
that  complainant's  intestate  had  an  action 
of  ejectment  on  trial  against  the  respondent 
for  the  land  In  question,  at  the  fall  term, 
1885,  of  the  circuit  court  of  Elmore  county, 
and  that,  evidence  on  both  sides  having  been 
introduced,  and  "showing  tuat  the  plaintiff 
had  a  well-grounded  claim,  if  not  a  full 
and  complete  title,  to  the  land,"  the  defend- 
ant in  that  suit,  respondent  to  the  bill,  pro- 
posed, as  it  was  Important  to  have  a  clear 
title  to  the  land  to  perfect  a  trade  made  with 
one  Linn  for  that  and  other  land,  that  If 
plaintiff  would  permit  judgment  to  go 
against  her,  he  "would  pay  her  the  sum  of 
$300  In  compromise  and  settlement  of  said 
suit,  and  the  matter  involved  therein";  that 
the  proposition  was  accepted;  that  judg- 
ment was  allowed  to  go  for  defendant,  and 
that  afterwards  a  quitclaim  deed  was  exe- 
cuted, at  McLean's  request,  and  that  it  was 
agreed  and  understood  "that  the  said  $300 
should  be  a  lien  on  said  land,"  and  "thereup- 
on the  said  McLean  entered  upon  and  took 
possession  of  said  land,  and  has  since  held 
the  same";  and  that  the  money  had  not 
been  paid.  The  answer  admits  the  com- 
mencement and  pendency  of  the  ejectment 
suit,  the  execution  of  the  deed  for  the  40 
acres  by  appellee's  Intestate,  and  the  non- 
payment of  the  $300;  denies  that  there  was 
to  be  any  lien,  and  says  the  money  was  only 
to  be  paid  out  of  that  to  be  collected  from 
certain  parties  named,  who  had  contracted 
to  buy  that  and  other  land;  denies  that  the 
evidence  showed  that  plaintiff  had  any  title 
or  claim;  and  denies  that  he  received  pos- 
session of  the  land  from  plaintiff,  but  avers 
that  he  had  been  in  possession  for  many 
years  before  that  time.  The  evidence  is 
sufficiently  stated  in  the  opinion.  On  the 
final  submission  of  the  cause,  the  chancellor 
decreed  that  the  complainant  was  entitled 
to  the  relief  prayed  for,  and  ordered  that  the 
40  acres  of  land  be  sold,  unless  the  debt  was 
paid  within  -a  specified  time.  The  respond- 
ent appeals,  and  assigns  as  error:  (1)  That 
the  land  was  decreed  to  be  sold;  (2)  that  the 
court  erred  in  finding  that  there  was  a  ven- 
dor's lien;  and  (3)  that  the  court  erred  in 
making  the  decree  so  broad  as  to  cover 
greater  rights  than  were  conveyed  In  said 
quitclaim  deed. 

C.  P.  De  Yampert  and  Mac.  A.  Smith,  for 
appellant.    John  A.  Holmes,  for  appellee. 

PER  CURIAM.  A  pending  litigation  for 
the  recovery  of  40  acres  of  land,  instituted 
by  appellee,  Smith,  against  appellant,  McLean, 
was  compromised  and  settled,  the  plaintiff 
executing  a  quitclaim  deed  to  the  defendant, 
for  which  the  purchaser  agreed  to  pay  $300. 
The  purchase  money  not  having  been  paid, 
the  present  bill  was  filed  to  enforce  the  ven- 
dor's lien  upon  the  land.  The  rule  which 
prevails  in  this  state  is  that  in  the  sale  of 
land,  where  the  purchase  money  or  any 
part  remains  unpaid,  the  law  presumes  the 
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existence  of  a  vendor's  lien  unless  the  terms 
of  the  contract  or  the  attending  circum- 
stances furnish  satisfactory  evidence  that 
the  parties  did  not  intend  to  reserve  the  lien, 
und  the  burden  is  on  him  who  asserts  the 
waiver  or  nonexistence  of  the  lien.  Cramp- 
ton  v.  Prince,  83  Ala.  216,  3  South.  619; 
Pylant  v.  Beeves,  63  Ala.  132;  Carver  v. 
Kada,  65  Ala.  190.  But  two  witnesses  were 
examined  on  each  side,— those  for  the  re- 
spondent testifying  that  by  the  express 
terms  of  the  agreement  there  was  to  be  no 
lien  upon  the  land,  while  those  for  the  com- 
plainant are  to  the  effect  that  the  vendor's 
Hen  should  exist  for  the  security  of  the  pur- 
chase money.  There  is  nothing  in  the  rec- 
ord which  in  the  slightest  degree  discredits 
any  witness  examined  in  the  case.  Apply- 
ing the  rule  that  the  burden  is  on  him  who 
controverts  the  reservation  of  the  lien  to 
show  by  satisfactory  evidence  its  waiver, 
we  must  hold  that  he  has  failed  to  discharge 
the  burden  and  that  the  lien  exists.  It  is 
insisted  that  the  decree  declaring  the  lien  is 
too  broad,  hi  that  it  subjects  the  entire  40 
acres  to  the  satisfaction  of  complainant's 
demand.  Having  purchased  the  plaintiff's 
title,  and  agreed  to  pay  him  $300  for  it,  the 
defendant  will  not  be  allowed  to  show,  in 
this  action,  that  his  title  was  superior  to 
that  of  the  vendor,  and  that  he  was  the  own- 
er of  the  land  Independent  of  the  quitclaim 
title  acquired  from  complainant  by  the  com- 
promise and  settlement  of  the  ejectment  suit 
The  plaintiff  claimed  and  sold  the  entire  in- 
terest in  the  40  acres  of  land,  and  this  inter- 
est constitutes  the  consideration  for  the  1300 
agreed  to  be  paid  for  It  We  And  no  error  hi 
the  record,  and  the  decree  of  the  chancery 
court  is  affirmed.  Affirmed. 


HALLOW  AY  et  at  v.  HARPER. 

(Supreme  Court  of  Alabama.    Nov.  19,  1896.) 

Conflicting  Evidekcb— Verdict— Ratification 
— Erroneous  Instruction. 

L  A  verdict  on  conflicting  evidence  will 
not  be  disturbed  on  appeal,  though  more  wit- 
nesses testified  for  appellant  than  for  appellee. 

2.  Where  there  wns  evidence  that  plaintiff 
ratified  defendant's  payment  of  plaintiff's  mon- 
ey to  another  person,  it  was  error  to  charge 
that  defendant  must  show  authority  in  said 
person  to  receive  the  money,  without  any  al- 
lusion to  the  act  of  ratification. 

Appeal  from  circuit  court,  Geneva  county; 
J.  M.  Carmichael,  Judge. 

Action  by  Robert  Harper  against  Halloway 
A  Gilchrist,  partners  in  business,  to  recover  a 
certain  sum  of  money  which  was  deposited  by 
the  plaintiff  with  the  defendants  subject  to 
plaintiff's  demand.  There  was  a  verdict  and 
judgment  for  plaintiff,  and  defendants  appeal. 
Reversed. 


M.  E.  Mllligan,  for  appellants.  P.  W.  Hick- 
man, for  appellee. 

HEAD,  J.  There  was  a  verdict  for  the 
plaintiff,  and  the  defendants  moved  for  a  new 
trial  upon  the  ground  that  the  verdict  was 
contrary  to  the  evidence.  The  testimony  upon 
each  of  the  issues  of  fact  was  in  sharp  and  ir- 
reconcilable conflict  The  presiding  judge  ap- 
proved the  verdict;  and  in  view  of  the  su- 
perior advantages  he  has  over  us  In  supervis- 
ing verdicts  based  upon  conflicting  evidence, 
we  cannot  say  that  he  erred  in  denying  the 
motion,  simply  because  more  witnesses  testi- 
fied in  favor  of  the  defendants'  than  in  favor 
of  the  plaintiff's  theory.  Weighing  evidence 
does  not  consist  merely  in  counting  witnesses. 

The  only  other  assignment  of  error  is  based 
upon  the  giving  of  an  instruction  to  the  jury 
at  the  instance  of  the  plaintiff.  That  charge 
required  the  return  of  a  verdict  for  the  plain- 
tiff if  the  evidence  was  equally  balanced  on 
the  question  of  John  Harper's  authority  to  de- 
mand and  receive  the  money  from  the  de- 
fendants, provided  the  money  belonged  to  the 
plaintiff  at  the  time  it  was  deposited.  John 
Harper,  to  whom  the  defendants  had  paid  the 
money  deposited  hi  the  name  of  his  brother, 
the  plaintiff,  testified  that  he  informed  the 
plaintiff  of  the  payment,  and  that  the  latter 
not  only  did  not  object,  but  expressly  assented 
thereto,  by  saying  it  was  all  right,  and  they 
would  straighten  the  matter  between  them- 
selves. This,  if  true,  constituted  a  complete 
ratification  of  the  payment  to  John  Harper, 
thereby  making  it  as  efficacious  to  discharge 
the  defendants  as  if  the  person  to  whom  the 
money  had  been  paid  bad  been  duly  author- 
ized in  advance  to  receive  it.  It  is  true  the 
plaintiff  contradicted  the  witness  on  this  point, 
but  this  raised  an  issue  of  fact  for  the  jury, 
the  credibility  of  the  witnesses  being  for  their 
sole  determination.  The  charge  given  entire- 
ly Ignored  this  feature  of  the  case,  and  re- 
quired a  verdict  for  the  plaintiff  in  the  event 
of  certain  other  findings,  without  reference 
to  what  the  jury  might  believe  upon  the  ques- 
tion of  ratification.  Manufacturing  Co.  v. 
Belgart,  84  Ala.  519,  4  South.  400.  The  effect 
of  the  charge  was  to  withdraw  from  the  jury 
material  and  relevant  testimony  which,  if  be- 
lieved, entitled  the  defendants  to  a  verdict, 
even  though  John  Harper  had  no  authority,  as 
postulated  in  the  charge,  to  demand  and  re- 
ceive the  money,  which  must  be  understood  as 
relating  to  the  time  of  the  payment  A  charge 
which  authorizes  or  requires  a  verdict  for  one 
party,  upon  a  finding  In  his  favor  upon  one  or 
more  issues,  when  there  is  another  Issue 
which,  if  found  for  the  other  party,  entitled 
him  to  a  verdict  is  manifestly  erroneous. 
Cobb  v.  Malone,  86  Ala.  671,  6  South.  6.  Un- 
der the  existing  state  of  the  evidence,  the 
charge  ought  to  have  been  refused.  Reversed 
and  remanded. 
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SOUTHERN  EXP.  CO.  v.  BANK  OP 
TUPELO. 

(Supreme  Court  of  Alabama.    Nov.  26,  1895.) 

Carriers—  Stipolations  — Limiting  Liabilitt  — 
Express  Companies— Embezzlement  by  Agent. 

1.  A  stipulation,  in  a  bill  of  lading  for  the 
shipment  of  money  by  an  express  company,  that 
the  company  shall  in  no  event  be  liable  for  any 
loss  unless  a  claim  therefor  is  made  in  writing 
within  32  days  from  the  date  of  the  shipment 
contract,  is  void,  as  being  unreasonable. 

2.  Where  the  agent  of  an  express  company 
induces,  by  fraud,  a  bank  to  ship  money  to  a 
fictitious  firm,  which  is  embezzled  by  the  agent, 
the  company  is  liable  to  the  bank  therefor  as 
for  money  had  and  received. 

3.  The  agent  of  an  express  company,  who 
was  also  agent  of  a  railroad  company,  issued 
fictitious  bills  of  lading,  as  shipped  by  a  ficti- 
tious firm,  and  induced  a  bank  to  discount  a 
draft,  accompanied  by  the  bill  of  lading,  drawn 
on  the  supposed  consignee.  The  proceeds  of 
the  draft,  which  was  shipped  by  the  bank  to  the 
fictitious  firm  through  the  express  company, 
were  embezzled  by  the  agent.  Held,  that  the 
bank  could  recover  from  the  express  company 
the  money  so  shipped  without  first  surrendering 
to  the  company  the  bill  of  lading. 

Appeal  from  circuit  court,  Walker  county; 
James  J.  Banks,  Judge. 

Action  by  the  Bank  of  Tupelo  against  the 
Southern  Express  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

The  appellee  brought  suit  against  the  ap- 
pellant, the  Southern  Express  Company,  in 
the  court  below,  to  recover  the  proceeds  of  a 
draft  for  $720.68.  The  complaint  contained 
two  counts,— the  first,  for  a  failure  to  deliv- 
er $720.68  in  money,  which  the  defendant,  as 
a  common  carrier,  received,  to  be  delivered 
to  R.  H.  Sanford  &  Co.  at  Sulligent,  Ala.; 
the  second,  for  this  amount  of  money  had 
and  received  for  the  use  of  the  plaintiff.  The 
plea  of  the  general  issue  and  special  pleas 
were  interposed  by  the  defendant.  The  third 
plea  set  up  a  failure  to  make  demand  within 
32  days,  as  required  by  the  bill  of  lading, 
which  was  demurred  to,  on  the  ground  that 
it  was  an  unreasonable  regulation,  and  this 
demurrer  was  sustained.  The  facts,  as  de- 
veloped by  the  evidence,  were  substantially 
as  follows:  D.  R.  Sanford  lived  at  Sulligent, 
and  was  agent  of  tbe  Kansas  City,  Memphis 
ft  Birmingham  Railroad,  and  also  agent  of  the 
Southern  Express  Company  at  this  point,  hi 
the  year  1890.  The  plaintiff  introduced  the  bill 
of  lading  of  the  Kansas  City,  Memphis  ft  Bir- 
mingham Railroad  Company  for  20  bales  of 
cotton,  which  was  signed  by  D.  R.  Sanford,  as 
agent  of  said  railroad  company,  which  cotton 
was  consigned  therein  to  Barry,  Thayer  & 
Co.  The  plaintiff  also  introduced  a  draft 
on  Barry,  Thayer  &  Co.,  purporting  to  be 
signed  by  R.  H.  Sanford  &  Co.,  and  a  letter, 
purporting  to  be  signed  by  R.  H.  Sanford  ft 
Co.  and  addressed  to  the  plaintiff,  inclosing 
the  draft  on  Barry,  Thayer  &  Co.  The  plain- 
tiff below  knew  nothing  of  the  firm  of  R.  H. 
Sanford  &  Co.  at  the  time  of  the  receipt  of 
this  letter,  except  from  this  transaction  and 


one  previous  letter  it  had  received  from  that 
firm,  and  the  one  accompanying  the  bill  of 
lading.  Plaintiff  below  had  discounted  the 
draft,  and  bad  shipped  the  proceeds  of  tbe 
draft,  1720.68,  to  R.  H.  Sanford  ft  Co.  at 
i  Sulligent,  Ala.,  by  the  Southern  Express  Com- 
pany, and  produced  the  bill  of  lading,  which 
was  signed  by  the  agent  of  the  company  at 
Tupelo.  The  money  was  received  by  D.  R. 
Sanford,  agent  alike  of  the  railroad  and  ex- 
press companies,  who  absconded,  carrying  with 
him  said  money,  together  with  other  moneys 
obtained  by  similar  practices.  It  was  shown 
that  this  draft  of  R.  H.  Sanford  ft  Co.,  with 
the  bill  of  lading  attached,  had  been  for- 
warded by  the  plaintiff  to  its  New  York  cor- 
respondent in  the  usual  course  of  business, 
and  had  been  returned  to  the  plaintiff  with 
a  certificate  of  protest  for  nonacceptance, 
which  certificate  was  produced  and  offered 
In  evidence  by  the  plaintiff.  Defendant  ob- 
jected to  the  introduction  of  the  certificate, 
on  the  ground  that  it  did  not  show  any  suf- 
ficient presentation  to  and  refusal  by  Barry. 
Thayer  ft  Co.  This  objection  the  court  over- 
ruled, and  defendant  excepted.  Defendant 
objected,  further,  to  the  certificate,  because 
It  was  not  thereby  shown  that  any  sufficient 
notice  of  protest  was  given  to  the  drawer. 
The  court  overruled  this  objection,  and  the 
defendant  excepted.  Several  witnesses  testi- 
fied that  they  lived  at  Sulligent;  that  they 
never  knew  of  any  such  firm  as  R.  H.  San- 
ford ft  Co.  at  Sulligent  The  defendant  in- 
troduced as  a  witness  the  postmaster  at  Sul- 
ligent, who  testified  that  he  knew  D.  R.  San- 
ford; that  he  told  witness  that  he  and  hi? 
brother  were  engaged  in  the  cotton  business 
that  year,  in  the  name  of  R.  H.  Sanford  ft 
Co.;  that  D.  R.  Sanford  engaged  a  post- 
office  box,  and  received  through  the  mails 
numerous  letters  addressed  to  R.  H.  San- 
ford &  Co.,  and  letters  were  sent  through  the 
mail  bearing  tbe  address  of  said  firm  printed 
on  them,  during  the  fall.  Defendant  also  in- 
troduced as  a  witness  J.  A.  Gravel ee,  cash- 
ier of  the  Jasper  Trust  Company,  who  tes- 
tified that,  in  September  or  October,  1890,  the 
trust  company  had  discounted  three  or  four 
drafts  drawn  by  R.  H.  Sanford  ft  Co.  on  Bar- 
ry, Thayer  ft  Co.,  with  bills  of  lading  attach- 
ed, issued  to  R.  H.  Sanford  ft  Co.,  and  in- 
dorsed in  then*  name;  that  these  drafts  had 
been  forwarded  for  collection  in  the  usual 
course  of  business,  and  that  with  one  excep- 
tion they  were  all  paid;  that  the  Jasper 
Trust  Company,  upon  each  discount,  remit- 
ted tbe  proceeds  to  R.  H.  Sanford  ft  Co.  at 
Sulligent,  by  express,  and  no  complaint  of 
the  nondelivery  of  the  money  had  ever  been 
made.  This  was  substantially  all  the  evi- 
dence. 

In  its  general  charge  to  the  jury,  the  court, 
among  other  things,  Instructed  them  as  fol- 
lows: (1)  "The  main  question  for  you  to  de- 
termine is,  were  the  20  bales  of  cotton  deliv- 
ered to  the  railroad  company?"  (2)  "If  the 
20  bales  of  cotton  were  not  in  fact  delivered 
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to  the  railroad  company,  then  this  would  be 
a  frond  on  the  plaintiff."  To  each  of  these 
portions  of  the  court's  general  charge  the  de- 
fendant separately  excepted.  At  the  request 
of  the  plaintiff,  the  court  gave  the  following 
written  charges  to  the  jury:  (1)  "If  the  Jury 
believe  from  the  evidence  that  there  was  no 
such  Arm  as  R.  H.  Sanford  &  Co.,  and  that 
D.  R.  Sanford,  being  the  agent  of  the  rail- 
road company  and  of  the  express  company, 
through  fraud  and  false  pretense,  Induced 
the  Bank  of  Tupelo  to  deliver  its  money  to 
the  Southern  Express  Company,  to  be  car- 
ried and  delivered  to  R.  H.  Sanford  &  Co.  at 
Sulllgent  Ala.,  then  the  plaintiff  Is  entitled 
to  recover."  (2)  "The  duty  of  the  express 
company  Involved  an  Investigation  or  Inquiry 
as  to  the  existence  of  R.  H.  Sanford  &  Co., 
the  consignees,  and  If  the  jury  believe  from 
the  evidence  that  R.  H.  Sanford  &  Co.  was 
a  fictitious  firm,  and  that  D.  R.  Sanford, 
through  fraud  and  false  pretense,  induced  the 
Bank  of  Tupelo  to  deliver  its  money  to  the 
Southern  Express  Company,  to  be  carried 
and  delivered  to  said  fictitious  firm  of  R.  H. 
Sanford  &  Co.,  the  defendant  is  liable,  wheth- 
er It  delivered  the  money  to  D.  R.  Sanford 
or  not."  (3)  "If  the  jury  believe  that  R.  H. 
Sanford  &  Go.  was  a  fictitious  firm,  and  fur* 
ther  believe  that  D.  R.  Sanford,  being  the 
agent  of  the  railroad  company,  made  out 
and  signed  the  bill  of  lading  In  question  for 
the  purpose  of  defrauding  or  Imposing  on 
plaintiff,  without  having  any  cotton  for  ship- 
ment thereunder,  but  that  the  bill  of  lading 
was  spurious  and  fraudulent,  and  if  D.  R. 
Sanford  fraudulently  procured  plaintiff  to 
ship  the  money  to  R.  H.  Sanford  &  Co.,  and 
if  D.  R.  Sanford,  as  agent  of  the  defendant, 
received  the  money,  it  was  his  duty,  as  agent 
of  defendant,  to  hold  the  money,  when  It 
came  into  his  hands  as  agent  of  the  express 
company,  for  the  use  of  plaintiff,  and.  If  he 
failed  to  do  so,  the  defendant  is  liable  in  this 
action;  or,  if  the  money  was  transmitted 
through  the  fraudulent  procuration  of  D.  R. 
Sanford,  and  before  it  was  delivered  the 
plaintiff  demanded  the  money  of  the  express 
company,  then  in  that  event  the  defendant 
would  be  liable."  To  the  giving  of  each  of 
these  charges  the  defendant  separately  ex- 
cepted, also  separately  excepted  to  the  court's 
refusal  to  give  each  of  the  following  charges, 
requested  by  It:  (1)  "Whether  the  cotton  de- 
scribed in  the  bill  of  lading  was  in  fact  deliv- 
ered to  the  railroad  company  or  not,  It  is  lia- 
ble to  the  holder  of  the  bill  of  lading,  In- 
dorsed by  the  shipper,  for  the  value  of  the 
cotton,  In  case  of  its  failure  to  deliver  it." 
(2)  "Upon  the  Issue  of  the  bill  of  lading  for 
the  cotton  by  the  railroad  company,  through 
its  authorized  agent,  that  company  became 
liable  to  a  bona  fide  holder  of  the  bill  of  lad- 
ing, to  deliver  the  amount  of  cotton  therein 
described,  whether  It  received  such  cotton  or 
not.  In  fact,  or,  in  case  of  failure  to  deliver 
the  cotton,  is  liable  for  Its  value."  (3)  "That 
before  the  plaintiff  can  recover  on  the  second 


count  of  the  complaint,  It  was  bound  to  offer 
to  surrender  to  the  defendant  tbe  bill  of  lad- 
ing issued  by  the  railroad  company,  and  the 
draft  which  was  attached  thereto."  (4) 
"That  before  the  plaintiff  can  recover  under 
the  second  count  of  tbe  complaint  it  was 
bound  to  demand  a  return  of  the  money  by 
the  defendant  at  Sulllgent."  (5)  "The  bill  ot 
lading  for  tbe  cotton,  being  for  its  shipment 
to  a  point  outside  of  the  state  of  Alabama, 
was  and  Is  subject  to  the  acts  of  congress 
and  law  governing  interstate  commerce." 
(6)  "There  is  no  evidence  that  the  Kansas 
City,  Memphis  &  Birmingham  Railroad  Com- 
pany did  not  receive  the  20  bales  of  cotton 
mentioned  In  the  bill  of  lading."  (7)  "The 
bill  of  lading  introduced  in  evidence  is  prima 
facie  evidence  of  the  receipt  of  the  20  bales 
of  cotton  by  the  railroad  company,  and  there 
Is  no  evidence  to  rebut  this  in  this  case."  (8> 
"If  the  Jury  believe  all  the  evidence,  they 
should  find  a  verdict  for  the  defendant." 
There  were  verdict  and  Judgment  for  the 
plaintiff.  The  defendant  appeals,  and  as- 
signs as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

London  &  Tillman  and  Erwln,  Du  Bignon 
&  Chi8holm,  for  appellant  Coleman  &  Bank- 
head,  for  appellee. 

COLEMAN,  J.  The  litigation  In  the  pres- 
ent case  grew  out  of  a  state  of  facts  almost 
identical  with  those  which  arose  in  the  case 
of  Southern  Exp.  Co.  v.  Jasper  Trust  Co.,  de- 
cided and  reported  in  90  Ala.  416,  14  South. 
646.  In  the  present  case  the  Bank  of  Tupelo 
Is  plaintiff,  and  in  that  case  the  Jasper  Trust 
Company  was  plaintiff.  D.  R.  Sanford  was 
the  agent  in  each  of  the  cases,  and  resorted 
to  precisely  the  same  means  to  perpetrate  a 
fraud  upon  the  plaintiff  in  the  case  before 
us.  In  the  case  at  bar,  the  defendant  plead- 
ed specially  to  the  whole  complaint,  which 
consisted  of  two  counts,  that  the  money  was 
received  under  a  contract,  evidenced  by  a 
bill  of  lading,  which  provided  that  "In  no 
event  should  the  defendant  be  liable  for  any 
loss,  unless  a  claim  therefor  should  be  made 
in  writing,  at  the  office  of  the  defendant 
where  the  money  Is  alleged  to  have  been 
shipped  from,  within  82  days  from  the  date 
of  said  contract"  etc.  A  demurrer  was  sus- 
tained to  this  plea.  In  the  case  of  Express 
Co.  v.  Caperton,  44  Ala.  101,  a  similar  provi- 
sion hi  a  receipt  given  for  money,  as  In  the 
present  case,  was  held  to  be  unreasonable, 
and  that  it  tended  to  fraud  and  was  inopera- 
tive. No  reason  is  given  In  the  argument  of 
counsel  why  the  rule  is  not  sound.  In  fact, 
the  exception  to  this  ruling  of  the  court  is 
not  insisted  upon  in  argument.  It  Is  unnec- 
essary to  consider  whether  the  facts  stated 
in  the  plea,  without  further  averment,  con- 
stitute an  answer  to  the  common  count  for 
money  had  and  received  to  plaintiff's  use,  as 
the  plea  is  Insufficient  in  any  event. 

The  Instructions  of  the  court  given  in  he- 
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half  of  the  plaintiff  were  applicable  to  the 
facts,  and  In  accord  with  the  principles  de- 
clared in  the  Jasper  Trust  Co.  Case,  supra. 
The  charges  refused  to  the  defendant  in  the 
latter  case,  and  which  on  appeal  were  de- 
clared to  have  been  correctly  refused,  con- 
sidered In  connection  with  the  principles  decid- 
ed to  be  applicable,  cover  the  present  case  in 
almost  every  essential  particular.  The 
charge  requested  by  the  appellant,  the  de- 
fendant below,  which  asserts  the  liability  of 
the  railroad  company  upon  Its  bill  of  lading, 
which  purported  to  have  been  given  for  cot- 
ton received  from  the  fictitious  firm  of  R.  H. 
San  ford  &  Co.,  may  assert  correct  proposi- 
tions of  law.  The  writer  did  not  sit  in  the 
case  in  which  that  question  was  determined 
<Jasper  Trust  Co.  v.  Kaasas  City,  M.  &  B. 
R.  Co.,  99  Ala.  416,  14  South.  546),  but  that 
is  an  abstract  question  In  the  present  case, 
and  the  charges  were  properly  refused  on 
this  account  The  liability  of  the  express 
company,  we  think,  was  declared  in  that 
case,  and  we  cannot  distinguish,  in  principle, 
the  two  cases. 

One  other  point  is  made,  and  that  is  that 
the  plaintiff  should  have  surrendered  the  bill 
of  lading  for  the  cotton  and  the  draft  hi  or- 
der to  maintain  the  action  on  the  secoud 
count  for  money  had  and  received.  The  ex- 
press company  never  owned  nor  bad  any 
right  to  the  bill  of  lading  or  the  draft  drawn 
on  the  supposed  consignee  of  the  cotton. 
The  express  company  parted  with  nothing  in 
consideration  of  the  receipt  by  it  of  the  mon- 
ey. The  count  for  money  had  and  received 
was  maintainable,  If  at  all,  upon  the  ground 
that  the  agent  of  the  express  company,  D.  R. 
Sanford,  fraudulently  Induced  the  plaintiff  to 
send  the  money  by  express  to  R.  H.  Sanford 
&  Co.,  a  fictitious  firm,  which  money  was  re- 
ceived In  due  course  of  its  business  by  its 
agent,  the  said  D.  R.  Sanford,  and  by  him 
embezzled.  The  evidence  fully  sustains  the 
contention  that  there  was  no  such  real  firm 
as  R.  H.  Sanford  &  Co.,  in  fact  On  this 
point  we  are  of  opinion  the  court  might  have 
instructed  the  jury  to  this  effect  There  was 
nothing  to  surrender  to  the  defendant  The 
money  received  by  it  and  embezzled  by  its 
agent,  ex  aequo  et  bono,  belonged  to  the 
plaintiff,  and  could  be  recovered  in  assump- 
sit as  money  had  and  received  for  the  plain- 
tiff. The  question  was  fully  considered  in 
the  Jasper  Trust  Co.  Case,  supra.  We  find 
no  error  In  the  record.  Affirmed. 


LARKIN  v.  BATY. 

(Supreme  Court  of  Alabama.    Nov.  19,  1895.) 

Trial  or  Right  of  Property  —  Evidence  —  Dec- 
larations of  Wife— Admissions  of  Husband— 
Rebuttal  Evidence  —  Verdict  —  Sufficiency 
of  Evidence  —  Objections  —  Sufficiency  — 
Waiver  of. 

1.  On  a  trial  of  right  of  property  between  a 
wife  and  an  execution  creditor  of  her  husband, 


declarations  of  the  wife,  claiming  title  by  sale 
from  the  husband  made  prior  to  the  execution 
levy,  wherever  made,  are  admissible  as  part  of 
the  res  gestae. 

2.  An  objection  to  evidence,  which  does  not 
specify  the  grounds  of  objection,  will  not  be  con- 
sidered unless  such  evidence  is  clearly  incom- 
petent. 

3.  On  a  trial  of  right  of  property  between  a 
wife  and  a  judgment  creditor  of  the  husband  on 
execution  levied  under  the  judgment  listing  of 
the  property  by  the  husband  for  taxation  as 
his  own  is  inadmissible  to  show  title  in  him. 

4.  On  a  trial  of  right  of  property  between 
a  wife  and  a  judgment  creditor  of  her  husband, 
where  evidence  of  listing  of  the  property  aa  bis 
own  for  taxation  by  the  husband  has  been  im- 
properly admitted,  declarations  made  by  him 
at  the  time  of  listing  to  the  assessor  that  it  waa 
not  his,  but  his  wife's,  are  admissible  in  rebut- 
tal. 

5.  On  trial  of  right  of  property  between  a 
wife  and  an  execution  creditor  of  her  husband 
there  was  evidence  that  the  husband  sold  the 
property  to  the  wife  in  consideration  for  the 
payment  by  her  of  a  debt  which  he  owed;  that 
the  debtor  accepted  her  as  his  creditor;  that 
she  paid  the  debt;  that  the  debt  paid  was  a 
fair  value  for  the  property.  Held,  that  a  ver- 
dict for  possession  of  the  property  by  the  wife 
was  proper. 

6.  The  objection  that  a  verdict  is  contrary 
to  the  charge  cannot  be  considered  if  the  charge 
is  not  in  the  record. 

7.  A  reversal  cannot  be  had  of  a  judgment 
for  plaintiff  in  a  trial  of  right  of  property  on  the 
ground  of  disqualification  of  a  juror  by  rela- 
tionship to  a  surety  on  the  claimant's  bond, 
where  the  record  fails  to  show  that  defendant 
was  ignorant  of  the  relationship  when  he  ac- 
cepted him  as  juror,  and  actual  bias  is  not 
shown,  and  the  juror,  on  motion  for  a  new  trial, 
testifies  that  the  relationship  did  not  influence 
him  in  his  finding. 

Appeal  from  circuit  court,  Jackson  county; 
James  A.  Bilbro,  Judge. 

Trial  of  right  of  property  on  claim  thereto  In- 
terposed by  Mrs.  L.  E.  Baty  on  execution  be- 
ing thereon  by  W.  R.  Larkln  under  a  judg- 
ment against  the  claimant's  husband.  From 
a  judgment  for  the  claimant  plaintiff  hi  ex- 
ecution appeals.  Affirmed. 

The  appellant,  W.  R.  larkln,  recovered  a 
judgment  against  W.  E.  Baty  on  a  promissory 
note.  Execution  was  issued  on  this  judgment 
and  levied  upon  two  cows.  The  appellee.  L. 
E.  Baty,  wife  of  the  defendant  in  execution, 
interposed  her  claim  to  the  cows  levied  upon, 
and  there  was  thereupon  instituted  a  trial  of 
the  right  of  property  to  said  cows.  The  facts 
disclosed  upon  the  trial  of  such  claim  suit  are 
sufficiently  stated  in  the  opinion.  After  ver- 
dict and  judgment  for  the  plaintiff,  there  was, 
as  stated  in  the  opinion,  a  motion  for  a  new 
trial.  One  of  the  grounds  of  this  motion,  in 
addition  to  those  stated  in  the  opinion,  was 
that  one  of  the  jurors  who  tried  the  claim  suit 
was  a  brother  to  the  surety  on  the  claim  bond 
of  the  claimant.  The  motion  for  a  new  trial 
was  overruled,  and  the  plaintiff  duly  excepted. 
The  present  appeal  Is  prosecuted  by  the  plain- 
tiff, who  assigns  as  error  the  several  rulings 
of  the  trial  court  upon  the  evidence,  the  ren- 
dition of  judgment  rendered  for  the  claimant, 
and  the  overruling  of  the  motion  for  a  new 
trial. 

J.  E.  Brown,  for  appellant 
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HEAD,  J.  This  was  a  statutory  trial  of  the 
right  of  property,  on  a  claim  Interposed  by  the 
Appellee  to  the  property  levied  on  under  an 
execution  on  a  judgment  rendered  against  the 
lmsband  of  the  claimant.  Of  the  two  cows 
levied  on  as  the  property  of  the  defendant  in 
execution,  one  of  them  was  acquired  by  pur- 
•cliase  by  him  of  the  plaintiff  in  1889;  and  the 
other  was  the  offspring  of  this  one,  calved 
jifter  January  20,  1890,  the  date  of  the  incep- 
tion of  claimant's  alleged  title.  The  question 
«t  issue,  and  to  which  all  the  evidence  seems 
to  relate,  was  whether  or  not  this  mother  cow 
bad  been  sold  by  the  husband,  W.  B.  Baty, 
to  his  wife,  the  appellee,  on  or  about  January 
20,  1890,  so  as  to  effect  a  change  of  ownership 
from  him  to  her.  Upon  this  question  the  evi- 
dence was  conflicting.  The  jury  decided  the 
issue  in  favor  of  the  claimant,  and  the  court 
below  declined,  on  motion  of  the  plaintiff,  to 
set  the  verdict  aside.  The  evidence  for  the 
•claimant  tended  to  show  that  about  January 
20,  1890,  it  was  agreed  between  the  claimant 
and  her  husband  that,  in  consideration  of  the 
sale  of  the  cow  to  her,  she  would  assume  the 
^payment  of  his  indebtedness  to  the  family  phy- 
sician, amounting  to  more  than  the  value  of 
the  cow;  that  this  creditor  agreed  to  look  to 
ber  for  payment  of  his  demand,  and  to  let 
her  pay  it  in  work  for  his  wife  and  family; 
_  and  that  from  that  time  she  had  continually 
claimed  the  cow  as  hers,  and  the  husband  bad 
not  claimed  to  own  it  She  afterwards  paid 
the  bill  in  full.  The  cow  and  its  offspring 
■were  kept  and  used  at  the  family  residence 
in  Lnrklnsville.  The  plaintiff's  evidence  tend- 
ed to  show  that  the  defendant  in  execution  still 
claimed  to  own  the  cow  after  the  date  of  the 
alleged  sale  to  the  wife.  The  plaintiff  ob- 
tained judgment  against  the  defendant  in  Feb- 
ruary, 1893,  on  a  demand  which  is  described  In 
the  complaint  as  a  bond  executed  by  the  de- 
fendant January  2,  1891,  and  the  levy  was 
made  in  March,  1893.  The  assignments  of  er- 
ror relate  to  the  several  rulings  of  the  court  in 
admitting  certain  evidence  against  the  objec- 
tion of  the  plaintiff,  and  to  the  ruling  of  the 
court  in  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial,  to  which  exceptions  were 
reserved. 

1.  One  of  the  witnesses  for  the  claimant  tes- 
tified that  she  "bad  a  conversation  with  Mrs. 
Baty  about  them  [the  cows]  In  1891,  in  which 
she 'said  the  cows  belonged  to  ber.  This  decla- 
.  ration  was  made  to  me  at  her  house,  and  one 
time  in  the  cotton  field  before  this  suit  was 
commenced."  The  plaintiff  objected  to  the 
evidence  of  the  conversation  in  the  cotton  field, 
and  moved  to  exclude  it,  without  specifying 
any  grounds  of  objection  or  grounds  for  the 
motion  to  exclude.  Hence,  unless  the  evidence 
is  patently  illegal  or  irrelevant,  the  exception 
should  not  be  considered.  Rule  of  practice,  90 
Ala.  ix.,  9  South  fv.;  Bates  v.  Morris,  101 
Ala.  282,  13  South.  138.  Manifestly,  this  evi- 
dence was  offered  as  explanatory  of  claimant's 
possession  of  the  property  in  controversy,  and 
that  it  was  competent  for  such  purpose  is  well 


established.  McBrlde  v.  Thompson,  8  Ala. 
850-653;  1  Brick.  Dig.  p.  558;  3  Brick.  Dig. 
p.  419,  |  189.  "The  husband  and  wife  lived 
together,  and,  of  necessity,  had  a  community 
of  possession.  *  *  *  Under  such  circum- 
stances the  law  refers  the  possession  to  the 
title,  because  the  possession  is  where  it  ought 
to  be,  if  it  be  under  the  title."  Cole  v.  Varner, 
81  Ala.  244,  251.  And  see  Hawkins  v.  Ross, 
100  Ala.  459,  14  South.  278;  Scruggs  v.  Land 
Co.,  86  Ala.  173,  178,  5  South,  440.  Counsel 
did  not  object  to  the  evidence  of  claimant's 
declaration  made  at  her  home,  but  only  to 
that  made  in  the  cotton  field.  The  place 
where  the  declaration  was  made  would  make 
no  difference,  under  the  circumstances  of  this 
case.  The  evidence  was  admissible  as  part  of 
the  res  gestae,  which  res  gestae  was  the  con- 
tinuous possession  of  the  person  making  the 
declaration.   McBrlde  v.  Thompson,  supra. 

2.  The  evidence  offered  by  the  plaintiff  to 
show  that  the  defendant  in  execution  listed  the 
property  for  taxation  as  his  own  in  the  year 
1892  was  not  objected  to  by  the  claimant.  As 
to  its  admissibility  against  her,  see  Daffron  v. 
Crump,  69  Ala.  79;  Wright  v.  Merri wether, 
51  Ala.  183-185.  Having  been  admitted,  how- 
ever, it  was  proper  to  admit  the  rebutting  evi- 
dence, offered  by  the  claimant,  of  declarations 
made  by  the  defendant  to  the  tax  assessor  at 
the  time  he  listed  the  property,  to  the  effect 
that  he  at  first  refused  to  give  this  property 
in  to  the  assessor  on  the  ground  that  it  was 
not  his,  but  his  wife's,  and  only  consented  to 
do  so  on  the  representation  of  the  assessor  that 
It  would  be  all  right  any  way,  as  the  property 
was  exempt  from  taxation.  The  objections  to 
this  evidence  were  also  general,  and  governed 
by  the  rule  of  practice  already  cited. 

3.  The  assignment  of  error  based  on  the  re- 
fusal to  set  aside  the  verdict  and  to  grant  a 
new  trial  cannot  be  sustained.  The  claimant 
was  authorized  by  law  to  purchase  and  pay 
for  the  cow.  Indeed,  there  seems  to  be  no 
contention  that  the  sale,  if  made,  according  to 
the  evidence  for  the  claimant,  would  have  been 
Invalid  by  reason  of  the  Incompetency  of  the 
husband  and  wife  to  enter  Into  such  a  con- 
tract. Assuming  the  truth  of  the  evidence  for 
the  claimant,  the  consideration  for  the  sale 
was  a  valuable  one,  and  the  debt  which  she 
was  to  pay,  and  did  pay,  amounted  to  at  least 
the  value  of  the  cow.  The  evidence  to  prove 
the  fact  of  sale  and  good  faith  of  the  transac- 
tion, if  believed  by  the  Jury,  was  competent 
to  support  the  verdict 

One  of  the  grounds  of  the  motion  for  a  new 
trial  was  that  the  verdict  was  contrary  to  the 
charge  of  the  court  to  the  jury,  but  the  charge 
Is  not  set  out  in  the  record. 

One  of  the  jurors  was  a  brother  to  a  surety 
on  the  claim  bond.  The  surety  was  not  a 
party  of  record,  and  hence  the  relationship 
did  not  disqualify  him,  as  matter  of  law.  from 
serving  on  the  jury,  but  might  have  afforded 
ground  for  a  challenge  for  favor.  Acts  1888- 
89,  p.  77,  I  2;  1  Thorn.  Trials,  §8  52-68,  incl.; 
Calhoun  v.  Hannan,  87  Ala.  277,  6  South.  291. 
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The  Interest  of  the  surety  to  the  suit  was  con- 
ditional and  contingent  Code,  t§  8008,  8009. 
The  fact  of  the  relationship,  if  known  to  the 
plaintiff  or  his  counsel  when  the  jury  was 
selected,  might  have  afforded  ground  for  excus- 
ing him;  but  the  record  is  silent  as  to  whether 
or  not  they  had  such  knowledge  when  they  ac- 
cepted him  as  a  juror.  H*  la  not  shown  to 
have  had  any  actual  bias  to  favor  of  claimant. 
Indeed,  on  examination  by  the  plaintiff  as  a 
witness  on  the  morion  for  new  trial,  he  tes- 
tified In  effect,  that  he  did  not  know,  prior  to 
the  verdict,  that  his  brother  was  a  surety  on 
the  claim  bond,  or  that,  if  he  had  known  it, 
he  had  forgotten  it,  and  that  the  fact  of  his 
suretyship  did  not  influence  his  finding.  The 
judgment  of  the  circuit  court  is  affirmed. 


TENNESSEE  GOAL,  IRON  &  RAILROAD 
CO.  v.  TUTWILER. 

(Supreme  Court  of  Alabama.    Nov.  28,  1895.) 

Ejectment— Title  to  Suppobt — Pdbuo  Lands. 

Under  Rev.  St.  U.  S.  |  2269,  providing 
for  the  issuance  of  the  patent  to  the  heirs  of  a 
re-emptor  dying  without  having  consummated 
is  claim,  the  grantee  of  such  a  pre-emptor  can- 
not, in  ejectment,  recover  from  the  heirs  to 
whom  the  patent  is  issued. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Ejectment  by  the  Tennessee  Coal,  Iron  & 
Railroad  Company  against  B.  M.  Tutwller. 
There  was  a  judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

This  suit  is  common-law  ejectment  by  the 
appellant  against  the  appellee  to  recover  the 
mineral  interest  to  the  N.  W.  %  of  S.  E. 

and  the  S.  W.  %  of  N.  E.  of  section 
28,  township  17,  range  4  W„  in  Jefferson 
county,  Ala.  The  suit  was  instituted  April 
26,  1894.  The  defendant  pleaded  not  guilty, 
and  adverse  possession  by  him  and  those 
under  whom  he  holds  for  more  than  10 
years  last  before  suit.  The  facts  of  the  case, 
as  shown  by  the  bill  of  exceptions,  are  sub- 
stantially as  follows:  On  the  19th  of  May, 
1879,  Wiley  B.  Godfrey  filed  In  the  United 
States  land  office  at  Montgomery  his  "pre- 
emption declaratory  statement"  for  the  lands 
described  above,  and  paid  the  register's  and 
receiver's  fees  therefor,— 12.  On  the  25th 
of  February,  1881,  he  made  some  proof  in 
support  of  his  claim,  the  originals  of  which 
have  not  been  found.  He  was  then  "pe- 
cuniarily unable"  to  perfect  bis  entry,  and 
did  not  "pay  out"  his  land,  or  get  a  final 
receiver's  receipt  or  a  register's  certificate  of 
entry.  While  matters  stood  thus  In  respect 
to  the  lands,  on  the  16th  of  May,  1881,  God- 
frey and  his  wife,  Mary  A.,  executed  to 
Thomas  Peters  a  warranty  deed  for  the  min- 
erals contained  in  them.  Twelve  days  later, 
Godfrey  died,  leaving  a  widow,  who  was 
dead  at  time  of  trial,  and  several  children. 
The  plaintiff  claims  the  land  by  mesne  con- 
veyances from  Peters.    On  November  30, 


i 

1881,  Mary  A.  Godfrey,  the  widow  of  W.  B. 
Godfrey,  made  and  filed  an  affidavit,  cor- 
roborated by  witnesses,  f    »wtog  her  hus- 
band's death  on  May  28,  1881;  that  he  had 
been  "pecuniarily  unable"  to  complete  his 
entry;  that  since  his  death  she  had  been 
unable  to  complete  said  entry;  that  she  had 
been  advised  and  believed  that  there  was  no 
necessity  of  perfecting  the  entry  immediate- 
ly after  her  husband's  death;  and  that  these 
were  "the  only  reasons  for  not  making  the 
entry  before  this,"— that  is,  November  30, 
1881.  This  same  affidavit  states  that  neither 
Wiley  B.  Godfrey,  nor  Mary  A.  Godfrey  her- 
self, had  "directly  or  indirectly  made,  or  at- 
tempted to  make,  any  agreement  or  contract. 
In  any  way  or  manner,  with  any  person  or 
persons  whomsoever,  by  which  the  title 
which  may  be  acquired  from  the  government 
of  the  United  States  should  inure  In  whole 
or  In  part  to  the  benefit  of  any  other  person 
than  myself."    Acting  on  this  affidavit  of 
Mary  A.  Godfrey,  and  preceding  proofs,  the 
local  land  officers  at  Montgomery  received 
from  the  heirs  of  W.  B.  Godfrey,  or  from 
some  one  acting  for  them,  on  the  11th  of 
July,  1883,  $100.25,  in  full  payment  for  the 
land,  and  Issued  final  receipt  and  certificate 
of  entry  therefor.    Afterwards  some  ques- 
tions arose,  pending  adjudication  of  which 
the  entry  was  held  up.    These  being  set- 
tled, a  patent  Issued  on  December  28,  1889, 
to  the  "heirs  of  Wiley  B.  Godfrey,  deceased," 
as  purchasers,  who  are  the  grantors  of  the 
appellee.  The  testimony  for  defendant  tend- 
ed to  show  that  at  his  death  Wiley  B.  God- 
frey cultivated  about  20  acres  of  this  land, 
and  was  living  on  land  adjoining  it   At  and 
before  that  time,  one  Carmichael  was  on 
some  8  acres  In  the  southeast  corner  of  ft, 
having  an  agreement  with  Godfrey  to  pur- 
chase 2  acres  of  it  from  him,  when  he  should 
get  title  from  the  United  States,  and  sup- 
posing, as  he  Bays,  that  the  remaining  6 
acres  occupied  by  him  was  part  of  adjoining 
lands  entered  by  himself.   When,  however, 
some  three  or  four  years  before  the  trial  of 
this  cause,  on  January  9,  1895,  a  survey 
showed  these  6  acres  to  belong  to  the  God- 
freys, Carmichael  vacated  them,  and  they 
have  since  been  peaceably  occupied  by  the 
Godfreys,  as  they  had  been  occupying  all  the 
remainder  of  the  lands  In  dispute,  at  their 
convenience,  from  the  death  of   Wiley  B. 
Godfrey  on  May  28,  1881,  until  the  day  of 
the  trial  in  the  court  below;  exercising  open- 
ly and  without  question,  or  outside  hindrance 
or  interruption,  all  such  acts  of  ownership 
as  the  land,  in  Its  nature,  was  suited  for, 
and  with  open  claim  of  right  to  the  entire 
fee,  adverse  to  all  the  world,  except  the  de- 
fendant, after  his  purchase  from  them. 
There  was  no  proof  whatever  that  the  plain- 
tiff ever  possessed  or  exercised  any  acts  of 
ownership  over  the  land,  paid  taxes  on  it. 
or  set  up  any  claim  to  any  Interest  in*  It, 
before  commencing  this  action.   It  was  both 
proved  and  admitted  that  the  appellee  had 
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acquired  regularly  all  the  Interest  in  the 
minerals  on  and  In  said  lands,  which  the 
patentees,  the  heirs  of  Wiley  B.  Godfrey,  de- 
ceased, could  rightfully  convey.  The  cause 
was  tried  by  the  court  without  the  interven- 
tion of  a  jury,  and,  upon  the  hearing  of  all 
the  evidence,  judgment  was  rendered  for  the 
defendant  The  plaintiff  appeals,  and  assigns 
as  error  the  rendition  of  this  decree. 

Walker  Percy,  for  appellant.  Garrett  & 
Underwood,  for  appellee. 

COLEMAN,  J.  The  action  is  common-law 
ejectment  by  the  appellant  to  recover  the 
lands  described  In  the  complaint  The  plain- 
tiff at  no  time  held  the  actual  possession  ot 
the  lands.  It  must  therefore  recover  upon 
the  strength  of  its  legal  title.  The  material 
■question  presented  by  the  abstract  of  the 
case  is  whether  the  title  vested  in  the  gran- 
tors of  the  defendant  by  virtue  of  the  patent 
of  the  United  States  issued  to  them  Inured 
to  the  grantee  of  their  ancestor,  by  virtue  of 
his  covenants  of  warranty  and  deed  of  con- 
veyance, executed  before  the  issuance  of  the 
patent,  through  whom  the  plaintiff  claims  ti- 
tle. The  plaintiff  and  defendant  claim  through 
the  same  patent  Neither  party  can  Impeach 
its  validity.  Presumptively,  the  patent  vest- 
ed the  legal  title  in  the  parties  to  whom  It 
was  issued,  and,  prima  facie,  all  the  prelim- 
inary requirements  to  its  granting  had  been 
complied  with.  M inter  v.  Crommelin,  18 
How.  87;  Smelting  Co.  v.  Kemp,  104  U.  S. 
4S33.  If,  upon  any  state  of  facts,  the  law  au- 
thorized the  issue  of  the  patent  to  the  heirs 
of  Wiley  B.  Godfrey,  upon  collateral  attack 
the  law  will  presume  the  existence  of  these 
facts.  Section  2268  of  the  Revised  Statutes 
of  the  United  States  of  1878  reads  as  follows: 
"Where  a  party  entitled  to  claim  the  benefits 
of  the  pre-emption  laws,  dies  before  consum- 
mation of  his  claim  by  filing,  in  due  time,  all 
the  papers  essential  to  the  establishment  of 
the  same,  it  shall  be  competent  for  the  exec- 
utor or  administrator  of  the  estate  of  such 
party,  or  one  of  the  heirs,  to  file  the  necessary 
papers  to  complete  the  same,  but  the  entry 
in  such  cases,  shall  be  made  in  favor  of  the 
heirs,  of  the  deceased  pre-emptor,  and  a  pat- 
ent thereon  shall  cause  the  title  to  enure  to 
such  heirs,  as  if  their  names  had  been  spe- 
cially mentioned."  The  evidence  shows,  with- 
out controversy,  that  Wiley  B.  Godfrey  pre- 
empted the  land  and  made  final  proof  before 
his  death;  that  he  executed  the  deed  to  plain- 
tiff's grantor  after  final  proof,  but  the  first 
certificate  of  entry  which  was  issued  to  him 
did  not  issue  until  after  his  death;  and  that 
subsequently  the  certificate  of  entry  was  filed 
by  his  heirs,  and  the  patent  issued  to  his 
heirs.  It  is  contended  by  plaintiff  that 
Wiley  B.  Godfrey  had  acquired  a  vested  in- 
terest in  the  land  before  his  death;  that  noth- 
ing remained  for  him  to  do  to  entitle  him  to 
the  certificate  of  entry  and  the  patent  The 
general  principle  is  that  the  settler  acquires 
a  vested  right  only  when  he  has  complied 


with  all  the  preliminary  acts  required  by  the 
laws,  and  which  include  payment  of  the  pur- 
chase money.  Prisbie  v.  Whitney,  9  Wall. 
187;  Yosemite  Valley  Case,  15  Wall.  77;  Bux- 
ton v.  Traver,  130  U.  8.  234,  9  Sup.  Ct  509. 
Until  all  the  prerequisites  have  been  com- 
plied with,  no  interest  becomes  vested,  as- 
sertable  against  the  United  States,  or  de- 
scendible to  the  heirs  of  the  pre-emptor.  If 
the  patent  in  the  case  at  bar  had  Issued  in 
the  name  of  Wiley  B.  Godfrey,  as  provided  In 
section  2448  of  the  Revised  Statutes  of  the 
United  States,  prima  fade,  we  would  hold 
that  all  prerequisites  had  been  complied  with 
by  the  pre-emptor  before  his  death.  Where 
the  patent  Issued  under  section  2269,  supra, 
prima  facie,  the  pre-emptor  died  before  the 
consummation  of  his  claim,  and  that  his  ex- 
ecutor, or  some  one  of  his  heirs,  filed  the 
necessary  papers  to  complete  the  same.  The 
title  of  the  heirs  must  prevail  in  a  court  of 
law.  If  the  plaintiff's  equities  are  superior 
to  the  legal  title  of  the  defendant  these  equi- 
ties must  be  asserted  in  a  court  of  competent 
jurisdiction.  There  is  no  error  in  the  record. 
Affirmed. 


ROGERS  et  al.  v.  MUNNERLYN  et  aL 

(Supreme  Court  of  Florida.    Dec  10,  1895.) 

Mortgage  —  Retaining  Possession  or  Chattels 
— Kit  rot  on  Rial  Estate— Bona. 
Fide  Purchases*. 

1.  A  mortgage  embracing  real  estate  and  a 
stock  of  merchandise,  with  permission  to  the 
mortgagor  to  retain  and  sell  the  goods  in  the 
usual  coarse  of  trade,  without  accounting  to  the 
mortgagee  for  the  proceeds,  is  void  as  to  cred- 
itors of  the  mortgagor  to  the  extent  of  the  mer- 
chandise. 

2.  When  a  mortgage  covers  a  stock  of  mer- 
chandise, and  also  real  estate,  and  is  con- 
structively void  as  to  the  goods,  on  account  of 
the  mortgagor's  permission  to  continue  in  pos- 
session and  sell  the  goods  in  the  usual  course  of 
trade,  but  there  is  no  fraudulent  intent  in  fact 
in  the  execution  of  the  mortgage,  it  will  be  valid 
as  to  the  real  estate. 

3.  A  creditor  who  obtains  judgment  or  sues 
out  an  attachment  after  the  record  of  a  valid 
mortgage  is  not  entitled  to  protection  under 
the  statute  as  an  innocent  purchaser,  although 
the  debt  upon  which  the  judgment  or  attach- 
ment was  based  was  contracted  after  the  exe- 
cution of  the  mortgage,  and  before  its  record. 
Creditors  and  subsequent  purchasers  are  placed 
upon  the  same  footing  under  the  statute  as  to 
prior  unrecorded  conveyances. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Hillsborough 
county;  H.  L.  Mitchell,  Judge. 

Bill  by  Charles  B.  Rogers  and  Edward  A. 
Champlaln  against  James  K.  Munnerlyn  and 
wife  and  others.  Decree  pro  conf esso  against 
the  Munnerlyns  and  Frederick  Thompson. 
Bill  dismissed,  and  complainants  appeal.  Re- 
versed. 

The  object  of  the  bill  in  this  case  is  the 
foreclosure  of  certain  mortgages  on  real  es- 
tate. It  was  originally  filed  by  appellants, 
Charles  B.  Rogers  and  Edward  A.  Champlaln, 
partners  under  the  firm  name  of  0.  B.  Rogers 
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&  Co..  against  James  K.  Munnerlyn  and  wife, 
and  Frederick  Thompson,  as  assignee,  bat 
subsequently  Samuel  H.  Eckman  and  Abram 
Vetsburg,  composing  the  arm  of  Eckman  & 
Vetsburg,  and  Jacob  R.  Einstein,  In  hi*  own 
right  and  as  surviving  partner  of  Einstein  ft 
Lehman,  were  made  parties  defendant. 

The  bill  alleges  that  in  November,  1885, 
James  EL  Munnerlyn  was  Indebted  to  com- 
plainants In  the  sum  of  $4,000,  evidenced  by 
four  notes,  each  for  $1,000,  bearing  date  the 
12th  of  November,  1885,  and  due,  respective- 
ly, 6,  12,  18,  and  24  months  after  date,  with 
Interest  at  the  rate  of  8  per  cent,  per  annum 
from  date;  and,  to  secure  the  same,  Munner- 
lyn and  wife,  on  the  19th  of  December,  1885, 
executed  to  complainants  a  mortgage. 

The  mortgage  embraced  lot  6  In  block  8  of 
Dwlght's  subdivision  of  the  town  of  Clear  Wa- 
ter Harbor,  Hillsborough  county,  being  part  of 
section  1(1,  township  29  S.,  of  range  15  E.,  as 
surveyed  by  C.  E.  Worth,  and  recorded  in 
Book  K,  p.  531,  of  the  records  of  said  county; 
also,  one  wharf,  extending  out  into  the  waters 
of  said  harbor  from  the  foot  of  Center  (now 
Cleveland)  street,  and  joining  the  said  lot. 
This  mortgage  also  embraced  a  stock  of  mer- 
chandise in  a  store  on  said  lot,  though  no 
foreclosure  as  to  the  merchandise  is  asked 
for  In  this  suit.  The  mortgage  was  duly  ex- 
ecuted, but  not  recorded  In  Hillsborough  coun- 
ty until  the  20th  day  of  September,  1888.  It 
is  alleged  that  the  Interest  on  the  notes  up  to 
November  12,  1887,  was  paid,  but  no  part  of 
the  principal  or  Interest  subsequent  to  said 
date  had  been  paid,  and  that  on  the  13th  of 
December,  1888,  defendant  Munnerlyn,  in  con- 
sideration of  the  principal  sum  of  $4,000,  and 
$320,  Interest  due  on  said  notes,  executed  to 
complainants  four  notes,  each  for  $1,060,  dat- 
ed December  13,  1888,  and  due,  respectively, 
0,  12,  18,  and  24  months  after  date,  and  that 
said  notes  evidenced  the  same  indebtedness 
as  those  of  November  12,  1885.  except  the 
sum  of  $320,  which  was  interest  due  at  the 
time  of  making  the  last  notes;  that,  to  secure 
the  notes  executed  on  the  13th  of  December, 
1888,  Munnerlyn  and  wife  executed  a  mort- 
gage of  that  date  on  the  same  lot  and  wharf 
described  in  the  first  mortgage,  and  it  is  re- 
cited therein  that  it  was  made  "as  a  pro  tanto 
correction  and  confirmation  of,  and  to  secure 
the  payment  of,  the  same  indebtedness  men- 
tioned In  the  mortgage  deed  made  by  the  said 
parties  of  the  first  part  to  C.  B.  Rogers  &  Co., 
dated  December  19,  1885,  and  recorded  In 
Book  G,  p.  335,  in  the  records  of  said  county, 
which  mortgage  deed  was  defective,  In  that  It 
failed  to  properly  describe  the  mortgagees, 
who  were  described  by  their  firm  name,  in- 
stead of  as  individuals,"  This  second  mort- 
gage, dated  December  13,  1888,  was  recorded 
on  the  18th  day  of  that  month. 

It  is  further  alleged  that  on  the  21st  of  De- 
cember. 1888,  Munnerlyn  and  wife  executed 
another  mortgage,  to  further  secure  the  notes 
bearing  date  December  13,  1888;  and  the  lots 
described  In  this  mortgage  are  3,  4,  5,  and 


7,  In  block  3  of  Dwlght's  subdivision  of  the 
town  of  Clear  Water  Harbor,  being  part  of 
section  16,  township  29  S.,  of  range  15  E.,  as 
surveyed  and  recorded  In  Book  K,  p.  531,  of 
the  records  of  Hillsborough  county.  This 
mortgage  was  recorded  on  the  31st  day  of  De- 
cember, 1868.  It  Is  also  alleged  that  on  the 
81st  day  of  December,  1888,  James  K.  Mun- 
nerlyn executed  to  defendant  Thompson  a 
deed  of  assignment,  whereby  the  tamer  con- 
veyed all  his  property,  real  and  personal,  ex- 
cept his  homestead  exemption,  to  the  latter, 
in  trust  for  the  benefit  of  the  former's  cred- 
itors. The  deed  of  assignment  conveys  a 
stock  of  goods  in  a  store  In  Clear  Water  Har- 
bor, the  lots  and  wharf  described  In  the  mort- 
gages to  the  complainants,  and  which  lots  and 
wharf  are  conveyed  subject  to  the  said  mort- 
gages, and  also  certain  other  real  estate  in 
Hillsborough  county.  Various  creditors  are- 
preferred  in  the  deed  of  assignment,  the  com- 
plainants being  the  first.  The  mortgages, 
notes,  and  deed  of  assignment  referred  to  are- 
filed  with  the  bill,  and  made  a  part  of  it 

As  to  defendants  Eckman  ft  Vetsburg  and 
Jacob  R.  Einstein,  subsequently  made  de- 
fendants to  the  bill,  It  Is  alleged  that  the  for- 
mer, on  the  10th  of  December,  1888,  sued  out 
of  the  circuit  court  for  Hillsborough  county  a 
writ  of  attachment  against  the  estate  of  Mun- 
nerlyn, and  which  was  on  the  same  day  levied 
upon  lots  2,  3,  4,  5,  6,  and  7  of  block  3  of 
Dwlght's  subdivision  of  Clear  Water  Harbor, 
in  section  16,  township  29,  range  15  E.,  as 
recorded  in  Book  K,  p.  531,  of  the  records  of 
said  county,  and  a  warehouse  and  wharf  ex- 
tending from  lot  6  into  said  harbor;  that  on 
December  26,  1888,  said  firm  sued  out  an- 
other writ  of  attachment  against  Munnerlyn, 
which  was  levied  on  the  28th  of  said  month, 
upon  the  same  property;  that  the  late  firm 
of  Einstein  ft  Lehman,  of  which  Jacob  R. 
Einstein  was  surviving  member,  sued  out  an 
attachment  from  the  circuit  court  of  Hills- 
borough county  against  Munnerlyn,  and  this 
writ  was  levied,  on  the  28th  of  the  same 
month,  on  the  same  real  estate  embraced  In 
mortgages  executed  to  complainants;  that  on 
the  26th  of  January,  1889,  said  attachments 
came  on  to  be  heard  before  the  circuit  judge, 
on  motion  to  dissolve,  and  the  same  were  dis- 
solved, and  said  parties,  Eckman  ft  Vetsburg 
and  Einstein,  appealed  to  the  supreme  court, 
where  the  said  appeals  were  pending  at  the 
time  of  filing  the  bill. 

It  is  further  alleged  that  the  mortgage  Hen 
of  December  19,  1885,  on  lot  6  and  the  wharf 
therein  described,  was  superior  to  the  attach- 
ment Hen  of  defendants  Eckman  ft  Vetsburg. 
levied  December  10, 1888;  and  that  the  mort- 
gages of  the  complainants,  dated  December 
13  and  21,  1888,  were  superior  to  said  attach- 
ment lien  of  Eckman  ft  Vetsburg  levied  De- 
cember 28,  1888,  on  lots  2,  3,  4,  5,  6,  and  7, 
and  also  superior  to  the  attachment  Hen  of 
Einstein  ft  Lehman,  of  date  December  28. 
1888. 

Decree  pro  confesso  was  entered  against  the 
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Munnerlyna  and  Thompson,  and  the  other  de- 
fendants answered.   The  answer  of  Eckman 
&  Vetsburg  alleges  that  James  K.  Munnerlyn 
became  indebted  to  them  for  goods,  wares, 
and  merchandise  furnished  to  him  is  his  busi- 
ness as  a  merchant,  and  that  on  the  10th  of 
December,  1888,  they  sued  out  an  attachment 
on  a  statutory  ground  mentioned,  which  was 
levied  on  that  date  upon  the  property  alleged 
In  the  bill.  It  is  also  alleged  that  the  mort- 
gage bearing  date  December  19,  1885,  was 
fraudulent  and  void  as  to  said  defendants,  be- 
cause it  embraced  a  stock  of  merchandise,  and 
the  said  mortgagor  was  permitted  to  remain 
in  possession  of  the  goods,  and  sell  the  same 
at  pleasure,  and  use  the  proceeds  arising  there- 
from for  his  own  benefit;  also,  that  said  mort- 
gage was  executed  on  the  19th  of  December, 
1885,  and  not  recorded  until  the  20th  of  Sep- 
tember, 1888;   further,  that  the  mortgages 
dated  the  13th  and  21st  of  December,  1888, 
and  the  deed  of  assignment,  dated  December 
31,  188 are  all  subsequent  to  the  attachment 
liens  acquired  by  defendants;  and  tbat  the 
subsequent  mortgages  are  part  and  parcel  of 
the  same  fraudulent  transaction,  and  were  all 
executed  for  the  purpose  of  perfecting  and 
maintaining  the  fraudulent  lien  attempted  to 
be  created  by  the  first  mortgage  mentioned; 
that  defendants  had  no  knowledge  of  said 
mortgage  until  recorded  in  September,  1868; 
and  that  it  was  a  fraud  upon  the  creditors  of 
Munnerlyn,  as  he  was  left  in  possession  of  the 
property,  and  acquired  credit  upon  the  faith 
thereof.    The  second  levy  of  an  attachment 
on  the  property  of  Munnerlyn  is  admitted,  and 
It  is  alleged  that  the  liens  of  the  mortgages  at- 
tached to  the  bill  are  subsequent  to  the  at- 
tachment liens,  for  the  reasons  stated.  The 
dissolution  of  the  attachments  and  the  appeals 
are  admitted. 

The  answer  of  Einstein  alleges  the  suing  out 
and  levy  of  his  attachment  writ  on  the  26th  of 
December,  1888,  and  in  other  respects  his  an- 
swer is,  in  substance,  the  same  as  that  filed 
by  Eckman  &  Vetsburg. 

On  final  hearing,  upon  bill,  answers,  and 
proofs,  the  court  dismissed  the  bill,  and  com- 
plainants appealed. 
Other  facts  are  stated  In  the  opinion. 

R.  H.  Liggett,  for  appellants.  Phillips  & 
Carter,  for  appellees. 

MABRY,  O.  J.  (after  stating  the  facts).  It 
is  entirely  clear  from  the  evidence  in  this  case 
tlint  the  debt  from  James  K.  Munnerlyn  to  ap- 
pellants, and  evidenced  by  the  notes  dated  No- 
vember 12,  1S85,  and  secured  by  the  mort- 
gage of  date  December  19th  of  that  year  on 
lot  6,  block  3,  of  Dwight's  subdivision  of  the 
town  of  Clear  Water  Harbor,  and  the  wharf 
extending  into  the  water  of  said  harbor  from 
the  foot  of  Cleveland  street,  was  bona  fide,  and 
has  never  been  paid.  At  the  time  of  taking 
said  mortgage,  Munnerlyn  did  not  owe  any 
debts  except  that  represented  by  the  notes  se- 
cured by  the  mortgage,  and  appellants  sup- 


posed he  was  solvent  and  prosperous.  The 
testimony  of  C.  B.  Rogers,  Edward  A.  Ctaip- 
lln,  and  James  K.  Munnerlyn  all  show  that 
the  said  mortgage  was  executed  to  secure  a 
valid  bona  fide  claim,  and  there  is  no  verbal 
testimony  to  contradict  what  they  say.  Ap- 
pellees introduced  no  evidence  except  a  chat- 
tel mortgage  from  Munnerlyn  to  appellants  on 
a  stock  of  goods  In  a  store  In  Clear  Water 
Harbor,  and  bearing  date  the  15th  day  of 
December,  1888,  to  secure  the  same  indebted- 
ness represented  In  the  first  mortgage,  of  De- 
cember 19,  1885.  On  the  face  of  the  papers, 
as  shown  in  the  statement  herewith  filed, 
and  the  chattel  mortgage  of  December  15, 1888, 
it  is  claimed  for  appellees  that  the  decree  dis- 
missing the  bill  was  correct 

We  are  unable  to  conclude  that  there  was 
any  fraud  In  fact  Intended  by  the  parties  in 
the  execution  of  the  mortgage  of  December, 
1885,  or  in  any  of  the  transactions  between  the 
parties;  and  the  uncontradicted  evidence  of 
appellants  removes  any  unfavorable  inferences 
of  a  fraudulent  Intent  in  fact  that  may  arise 
from  the  failure  to  record  the  mortgage  for  the 
length  of  time  shown.  There  was  no  agree- 
ment between  the  parties  not  to  record  the 
mortgage,  as  insisted  for  appellees,  and  what- 
ever invalidity  attaches  to  this  mortgage  must 
appear  upon  its  face  and  the  course  of  deal- 
ing under  it.  It  is  insisted  that  the  mortgage 
is  void  because  it  embraces  a  stock  of  mer- 
chandise, and  the  mortgagor  was  permitted  to 
retain  possession  and  dispose  of  the  goods  in 
the  usual  course  of  trade,  without  accounting 
to  the  mortgagees  for  the  proceeds.  The  tes- 
timony of  Munnerlyn  shows  tbat  he  retained 
possession  of  the  stock  of  goods  described  in 
the  mortgage,  and  disposed  of  them  in  his 
usual  course  of  business;  and,  according  to 
our  decisions,  the  mortgage  was  void  as  to 
creditors  so  far  as  the  merchandise  is  con- 
cerned. Eckman  v.  Munnerlyn,  32  Fla.  367, 
13  South.  922;  Einstein  v.  Munnerlyn,  32  Fla. 
381,  13  South.  926;  Bank  v.  Wittich,  33  Fla. 
681,  15  South.  552. 

No  claim  is  made  in  this  suit  to  the  goods, 
and  we  have  presented  the  question  whether 
the  mortgage  is  void  as  to  the  real  estate  there- 
in described  on  account  of  the  clause  in  refer- 
ence to  the  personal  property,  and  the  dealings 
therewith  by  the  mortgagor.  This  question 
has  never  been  settled  by  this  court,  and  the 
decisions  on  it  in  other  states  are  conflicting. 
The  view  taken  by  several  courts  Is  that  the 
mortgage  deed,  being  void  in  part,  is  void  as 
an  entirety,  but  there  are  many  decisions  to 
the  contrary.  It  is  said  in  U.  S.  v.  Bradley,  10 
Pet.  343:  "That  bonds  and  other  deeds  may 
In  many  cases  be  good  in  part  and  void  for 
the  residue,  where  the  residue  is  founded  in  il- 
legality, but  not  malum  in  se,  is  a  doctrine 
well  founded  in  the  common  law,  and  has  been 
recognized  from  a  very  early  period."  We 
will  not  enter  upon  a  review  of  the  decisions 
bearing  on  the  question,  but  will  simply  state 
the  rule  which,  in  our  judgment,  is  supported 
by  the  better  reason  and  authority.   It  is  that 
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when  a  mortgage  covers  a  stock  of  merchan- 
dise, and  also  real  estate,  and  Is  constructively 
void  as  to  the  goods  on  account  of  the  mort- 
gagor's right  to  continue  in  possession  and  sell 
the  goods  in  the  usual  course  of  trade,  but  there 
is  no  fraudulent  intent  in  fact  in  the  execu- 
tion of  the  mortgage,  it  will  be  valid  as  to  the 
real  estate.  Davenport  v.  Foulke,  68  Ind.  382; 
Barnet  v.  Fergus,  51  111.  352;  Lund  v.  Fletcher, 
39  Ark.  325;  Hayes  v.  Westcott,  91  Ala.  143, 
8  South.  337;  Bullene  v.  Barrett,  87  Mo.  185; 
State  v.  Tasker,  31  Mo.  445.  In  New  York 
and  the  states  following  her  decisions  the  rule 
seems  to  be  different. 

The  next  contention  In  favor  of  the  decree 
Is  that  appellants  cannot  enforce  their  mort- 
gage of  December,  1885,  against  appellees  Eck- 
man  &  Yetaburg  and  Einstein  &  Lehman,  be- 
cause it  was  not  recorded  until  after  their 
debts  against  Munnerlyn  were  contracted,  and 
that  they  were  subsequent  creditors  of  Mun- 
nerlyn, without  notice  of  the  mortgage.  Our 
statute  provides  that  no  conveyance,  transfer, 
or  mortgage  of  real  property,  or  of  any  inter- 
est therein,  shall  be  good  or  effectual  in  law 
or  in  equity  against  creditors  or  subsequent 
purchasers  for  a  valuable  consideration,  and 
without  notice,  unless  the  same  shall  be  re- 
corded. McClel.  Dig.  p.  215,  §  6.  The  proper 
■construction  to  be  placed  on  this  statute  was 
sonsiderably  discussed  In  the  case  of  Massey 
v.  Hubbard,  18  Fla.  688.  This  decision  places 
creditors  and  subsequent  purchasers  upon  the 
same  footing  in  respect  to  notice  of  a  prior 
conveyance  not  recorded.  A  purchaser  of 
real  estate,  after  a  prior  conveyance  thereof 
to  another  party  has  been  put  on  record,  though 
its  record  has  long  been  postponed,  would  not 
be  an  innocent  purchaser,  because  of  the  con- 
structive notice  given  by  registration  at  the 
time  of  his  purchase.  This  court  said  in  Doyle 
v.  Wade,  23  Fla  90,  1  South.  516,  that  a 
"Judgment  is  a  lien  on  real  estate  which  has 
been  conveyed  by  deed  by  the  defendant  in 
execution  prior  to  the  rendition  of  the  Judg- 
ment, but  which  was  not  recorded,  and  of 
which  the  judgment  creditor  did  not  have  ac- 
tual notice  at  the  time  of  entering  such  judg- 
ment. If  the  judgment  creditor  had  no  notice 
of  the  deed,  either  actual  or  constructive,  his 
lien  was  complete,  and  a  purchaser  at  a 
sale  thereunder  would  take  such  title  as  the 
records  showed  to  be  in  the  defendant  In  the 
judgment,  without  regard  to  whether  the  pur- 
chaser had  notice  of  it  or  not"  See,  also,  Lusk 
v.  Reel  (decided  at  this  term)  18  South.  582. 
Where  the  creditor  obtains  a  judgment,  and 
secures  a  lien  on  real  estate,  before  a  prior 
deed  from  the  judgment  debtor  is  recorded,  it 
is  settled  that  the  judgment  creditor  has  the 
superior  right  to  satisfaction  out  of  the  prop- 
erty. But  what  about  a  creditor  who  has 
not  secured  any  judgment  lien?  Does  "cred- 
itor," In  the  statute,  mean  a  creditor  at  large, 
or  one  who  has  secured  a  lien  by  judgment  or 
attachment?  In  Massey  v.  Hubbard,  supra, 
this  court  followed  the  decisions  in  Alabama 
and  New  Jersey,  where  statutes  similar  to  ours 


existed;  and,  according  to  the  decisions  in 
those  states,  the  creditors  referred  to  in  the 
statutes  did  not  mean  creditors  at  large,  but 
such  as  had  obtained  liens  on  the  recovery  of 
judgments.  Smith  v.  Zurcher,  9  Ala.  208; 
Daniel  v.  Sorrells,  Id.  436;  Walhs  v.  Rhea. 
10  Ala.  451;  Wyatt  v.  Stewart,  34  Ala.  716. 
As  sustaining  the  same  view,  see  Cameron  v. 
Marvin,  26  Kan.  613;  Bank  v.  Colton,  17  R. 
I.  226,  21  Atl.  349. 

The  facts  in  the  case  are  that  Munnerlyn  be- 
came indebted  to  Eckman  &  Vetsburg  and  Ein- 
stein &  Lehman  after  the  execution  of  the 
mortgage  of  December,  1885,  and  before  its 
record  In  1888;  but  they  did  not  sue  out  at- 
tachments, and  seize  the  property  of  Munner- 
lyn, until  something  over  two  months  after 
said  mortgage  had  been  recorded.  They  had 
knowledge  of  this  mortgage  before  any  at- 
tachment suits  were  instituted  by  them,  and. 
in  our  judgment,  their  liens  were  subordinate 
to  the  lien  of  the  mortgage  of  1885.  From 
what  has  been  said,  it  is  apparent  that  the 
court  erred  in  dismissing  appellants'  bilL  As 
to  lot  6  and  the  wharf  described  In  the  first 
mortgage,  they  had  a  superior  lien,  and  It 
should  have  been  enforced.  It  Is  conceded  on 
the  record  that  the  attachments  sued  out  by 
Eckman  &  Vetsburg  and  Einstein  &  Lehman 
against  Munnerlyn  had  been  dissolved  in  the 
circuit  court,  but  they  had  prosecuted  appeals 
from  the  orders  dissolving  the  attachments, 
and  the  appeals  were  pending  in  this  court  at 
the  final  decree  in  the  present  case.  The  ap- 
peals have  been  decided  In  this  court,  and  re- 
sulted in  a  reversal  of  the  orders  dissolving 
the  attachments.  Eckman  v.  Munnerlyn  and 
Einstein  v.  Munnerlyn,  supra.  As  to  the  other 
lots  described  In  the  mortgages  subsequent  to 
the  one  executed  In  1888,  the  priorities  of  liens 
of  the  mortgages  and  attachments  should  be 
adjusted  according  to  the  dates  of  levies  of 
the  attachments,  and  the  record  of  the  mort- 
gages or  notice  thereof.  No  rights  are  assert- 
ed under  the  deed  of  assignment,  and  nothing 
is  determined  In  reference  to  it. 

The  decree  is  reversed,  for  further  proceed- 
ings In  accordance  with  this  opinion.  Ordered 
accordingly. 


SHRADER  v.  SHRADER  (two  cases). 

(Supreme  Court  of  Florida.    Dec  3.  1895.) 

Writs  —  Service  bt  Publication  —  Decree  is 
Divorce— Validity— Separate  Maintenance. 

1.  Statutes  authorizing  constructive  service 
of  process  by  publication  should  be  strictly  and 
exactly  pursued  in  order  to  give  a  court  jurisdic- 
tion to  render  a  judgment  by  default  against  a 
party  who  does  not  appear  or  plead  in  the  case. 
This  principle  has  especial  application  to  pro- 
ceedings under  constructive  notice  or  publica- 
tion in  divorce  cases. 

2.  In  divorce  proceedings,  where  construct- 
ive notice  is  attempted,  if  there  is  a  failure  to 
pursue  the  essential  requirements  of  the  stat- 
ute, the  decree  rendered  upon  such  illegal  con- 
structive service  is  void  an  to  parties  who  have 
not  appeared  or  pleaded  in  the  case. 

3.  Where  the  court  has  no  jurisdiction  over 
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the  person  of  a  defendant  by  reason  of  defective 
constructive  service  by  publication  upon  her, 
any  action  of  the  court  against  the  defendant, 
based  upon  such  service,  is  without  authority  of 
law. 

4.  In  a  bill  brought  by  a  wife  against  a 
husband  for  alimony  and  maintenance  under 
section  1486,  Rev.  St.,  the  relief  claimed  is 
not  predicated  solely  upon  the  existence  of  one 
or  more  legal  grounds  of  divorce,  but  upon  the 
necessities  of  the  wife  to  have  some  provision 
made  for  her  support,  the  ability  of  the  hus- 
band to  make  such  provision,  and  his  failure  to 
do  so,  it  is  not  necessary  for  the  complaining 
wife  to  be  a  resident  of  the  state  of  Florida, 
provided  the  defendant  husband  is  a  bona  fide 
resident  of  the  state. 

5.  In  order  to  support  a  suit  for  alimony 
and  maintenance,  the  relation  of  husband  and 
wife  must  be  in  force,  but  a  void  decree  of  di- 
vorce, obtained  by  the  husband,  works  no 
change  in  the  marital  status  of  the  parties,  and 
is  no  bar  to  the  complainant's  maintaining  any 
action  which  the  status  of  a  wife  enables  her  to 
maintain. 

6.  An  original  bill  in  chancery  in  the  na- 
ture of  a  bill  of  ~eview  is  a  proper  proceeding 
whereby  to  assail  and  set  aside  a  decree  of  di- 
vorce which  is  null  and  void. 

7.  As  a  general  proposition,  courts  of  chan- 
cery have  the  same  power  to  declare  null  and 
void  invalid  decrees  of  divorce  that  they  have 
in  other  cases  of  fraudulent  and  void  decrees. 

8.  Where  a  decree  of  divorce  is  obtained  by 
a  fraud  practiced  upon  the  court  and  the  de- 
fendant tiie  jurisdiction  being  invoked  by  a 
false  affidavit,  it  will  be  set  aside  upon  bill  filed 
for  that  purpose  and  proper  proceedings  there- 
on. 

(Syllabus  by  the  Court.) 

Appeal  from  dreult  court,  De  Soto  county; 
Baron  Phillips,  Judge. 

Bill  by  Aurelia  Shrader  to  declare  a  decree 
of  divorce  void.  From  a  decree  in  favor  of 
complainant,  defendant  appeals.  Affirmed. 

Bill  by  Norman  J.  C.  Shrader  for  divorce. 
From  a  decree  for  complainant,  defendant  ap- 
peals. Reversed. 

J.  W.  Brady,  for  Norman  J.  0.  Shrader. 
Frank  Clark  and  C.  W.  Forrester,  for  Aurelia 
Shrader. 

LIDDON,  J.  The  two  cases  above  stated 
are  between  the  same  parties.  The  appellant 
in  case  No.  1  is  appellee  in  case  No.  2,  and 
the  appellant  in  case  No.  2  is  appellee  in  case 
No.  L  In  the  court  below  the  complainant 
in  No,  1  was  defendant  in  No.  2,  and  the  com- 
plainant in  No.  2  was  defendant  In  No.  1. 
Both  cases  relate  very  much  to  the  same  sub- 
ject-matter. The  same  principles  of  law  ap- 
ply to  both  cases.  We  have,  therefore,  thought 
best  to  consider  them  together,  and  dispose  of 
both  in  a  single  opinion. 

Case  No.  1  was  instituted,  and  the  decree 
appealed  from  was  made,  after  the  final  de- 
cree was  passed  in  No.  2.  As  the  appeal,  how- 
ever. In  No.  1  was  first  taken,  and  the  tran- 
script of  the  record  in  the  same  was  first  filed 
here,  we  gave  it  precedence  in  consideration. 
For  convenience  sake,  In  speaking  of  the  cases 
they  are  hereafter  called  "Case  No.  1"  and 
"Case  No.  2."  In  case  No.  1  the  appellee,  on 
January  11,  1893,  brought  her  bill  of  com- 
plaint in  the  circuit  court  of  De  Soto  county 
against  the  appellant  The  object  and  pur- 
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pose  of  the  bill  was  to  declare  null  and  void 
the  decree  of  divorce  which  had  been  ren- 
dered in  the  same  court  hi  case  No.  2,  and  to 
require  the  defendant  therein  (appellant  here) 
to  contribute  to  the  support  of  the  complain- 
ant (appellee  here).  As  shown  by  the  bill  of 
complaint,  the  principal  ground  upon  which 
said  decree  of  divorce  was  attacked  was  that 
the  same  was  void  for  want  of  jurisdiction  of 
the  person  of  the  complainant,  who  was  the 
defendant  to  said  divorce  suit.  The  attempted 
service  of  process  in  such  divorce  suit  was  by 
publication.  The  affidavit  upon  which  publi- 
cation was  made  was  as  follows: 

"State  of  Florida,  De  Soto  County.  Before 
me  personally  came  Norman  J.  C.  Shrader, 
who,  being  duly  sworn,  says  that  his  wife, 
Mrs.  Aurelia  Shrader,  is  not  In  the  county  of 
De  Soto,  or  within  the  jurisdiction  of  the  cir- 
cuit court  of  the  Sixth  judicial  circuit  of  Flor- 
ida, and  that  her  residence  is  unknown  to 
this  affiant    Norman  J.  C.  Shrader. 

"Sworn  to  and  subscribed  before  me  this 
21st  March,  A.  D.  1891.  [Seal]  N.  MacReyn- 
olds,  Notary  Public." 

The  affidavit  of  publication  and  order  at- 
tached thereto  In  the  case  were  as  follows: 

"State  of  Florida,  County  of  De  Soto.  Per- 
sonally appeared  before  me,  a  notary  public, 
T.  J.  Pepper,  who  deposeth  and  salth  that  he 
is  publisher  of  the  Arcadian,  a  newspaper  pub- 
lished in  the  town  of  Arcadia,  in  said  county 
and  state,  and  that  he  has  made  publication 
of  the  chancery  notice  of  Norman  J.  C.  Shra- 
der vs.  Aurelia  Shrader  (a  copy  of  which  is 
hereto  attached)  for  five  consecutive  weeks,  as 
required  by  law,  embracing  Issues  of  April 
9th,  April  16th,  April  23rd,  April  30th,  and 
May  7th,  1891.    T.  J.  Pepper. 

"Sworn  to  and  subscribed  before  me  this 
8th  day  of  May,  1891.  [Seal]  J.  L.  Jones, 
Notary  Public." 

"In  Circuit  Court,  Sixth  Judicial  of  the  State 
of  Florida,  in  and  for  the  County  of  De  Soto. 
In  Chancery*  Norman  J.  C.  Shrader  vs.  Aure- 
lia Shrader.  Whereas,  it  has  been  made  to 
appear  by  affidavit  that  the  defendant  in  the 
above-entitled  cause  resides  beyond  the  limits 
of  the  Sixth  judicial  circuit  of  Florida,  and  is 
over  21  years  of  age:  Therefore,  it  Is  ordered 
that  Aurelia  Shrader,  defendant,  as  aforesaid, 
shall  appear,  plead,  answer,  or  demur  to  com- 
plainant's bill  filed  hi  the  above  cause  on  or 
before  the  first  day  of  June,  1891,  or  a  decree 
pro  confesso  will  be  taken  against  her.  Done 
and  ordered  this  28th  day  of  March,  A.  D. 
1891." 

Certified  copies  of  all  of  these  papers  were 
attached  as  exhibits  to  the  bill  of  complaint. 
The  bill  alleged,  among  other  things,  in  sub- 
stance, the  residence  of  the  complainant  in 
St.  Louis,  Mo.,  and  of  the  defendant  in  Polk 
county,  Fla.;  the  marriage  of  the  parties,  In 
Kentucky,  in  1863;  their  subsequent  removal 
to  the  state  of  Texas;  that  the  defendant  In 
November,  1883,  sent  the  complaluant,  with- 
out her  consent,  away  from  their  home  in  said 
state,  to  St  Louis,  Mo.,  without  letting  her 
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know  hie  purpose  In  bo  doing;  that  he  con- 
tributed nothing  whatever  to  her  support  since 
November,  1884;  that  complainant  did  not 
leave  her  husband,  the  defendant,  with  any 
Intention  or  desire  to  remain  away  from  him, 
but  because  he  commanded  her  to  do  so,  and 
she  was  powerless  to  refuse  obedience  to  bis 
commands;  that  she  would  not  have  depart- 
ed from  her  home  If  she  had  not  been  sent 
away;  that  after  her  departure  from  home 
she  received  letters  from  the  defendant,  and 
that  he  at  all  times  knew  perfectly  well  where 
she  resided  and  could  be  found;  that  defend- 
ant, on  March  21,  1801,  filed  his  bill  for  di- 
vorce against  the  complainant  in  the  circuit 
court  of  De  Soto  county,  where  he  did  not 
reside;  that  in  said  bill  the  defendant  alleged 
falsely  that  the  complainant  did  on  the  20th 
of  May,  1883,  without  cause,  wUlfully  desert 
the  complainant,  abandoning  him  at  his  home 
in  Texas,  since  which  time  the  complainant 
and  defendant  had  not  lived  together  as  man 
and  wife;  that  said  allegations  were  wholly 
untrue;  that  complainant  had  always  been 
willing  to  live  with  her  husband,  if  he  had 
expressed  a  willingness  to  receive  her,  which 
he  never  did.  The  bill  further  alleged  that 
the  defendant,  for  the  purpose  of  obtaining  Ju- 
risdiction of  the  person  of  the  complainant  in 
a  false  and  fraudulent  manner,  made  an  oath 
in  writing  that  the  residence  of  complainant 
was  unknown  to  him;  that  what  purports  to 
be  a  notice  (hereinbefore  set  forth)  was  pub- 
lished in  the  Arcadian,  a  newspaper  publish- 
ed hi  the  town  of  Arcadia,  De  Soto  county, 
Fla.,  as  stated  In  affidavit  of  publisher  attach- 
ed to  the  bill  of  complaint;  that  no  original 
order  of  publication,  signed  by  the  clerk,  ap- 
pears on  file  in  said  cause,  and  no  copy  of 
same  was  posted  at  the  courthouse  door,  or 
sent  by  mail  to  complainant,  and  that  she  nev- 
er received  any  notice  whatever  of  the  insti- 
tution of  said  salt,  and  had  no  knowledge 
whatever  that  such  a  suit  had  ever  been  Insti- 
tuted against  her  until  after  a  final  decree  had 
been  fraudulently  obtained  against  her;  that 
after  said  decree  was  rendered  the  said  de- 
fendant had  the  hardihood  and  audacity  to 
write  to  her  at  St.  Louis,  Mo.,  where,  to  his 
knowledge,  she  had  been  ever  since  he  sent 
her  away  from  their  home  in  Texas,  notifying 
her  that  she  was  a  divorced  woman.  The  bill 
further  alleged  that  the  complainant  was  ad- 
vised that  said  decree  of  divorce  was  null  and 
void,  for  the  reasons  that  the  court  had  never 
obtained  Jurisdiction  of  the  person  of  complain- 
ant, and  that  the  false  affidavit  mentioned  as 
being  made  by  the  defendant  was  a  fraud 
upon  the  court  and  upon  the  complainant; 
that  the  notice  attempted  by  publication  upon 
the  complainant  was  illegal,  because  it  was 
not  published  for  the  length  of  time  required 
by  law;  that  a  decree  pro  confesso  was  en- 
tered in  the  case  without  the  clerk  of  the  court 
having  filed  any  certificate  setting  forth  the 
fact  of  compliance  with  the  law  regulating 
constructive  service  of  publication;  that  dep- 
ositions were  taken  in  said  case,  and  used 


on  behalf  of  complainant,  without  any  order 
or  commission  for  taking  the  same.  The  bill 
further  alleged  the  Information  and  belief  of 
the  complainant  that  the  defendant  was  a 
man  of  considerable  means,  being  possessed 
of  valuable  property  In  the  county  of  Polk, 
consisting  of  lands,  a  valuable  orange  grove, 
and  considerable  personal  property,  while  com- 
plainant was  compelled  to  earn  her  living  by 
her  own  exertions  and  labor  as  a  sick  nurse. 
The  prayers  of  the  bill  were  to  declare  null 
and  void  the  decree  of  divorce,  and  to  require 
defendant  to  contribute  to  the  support  of  the 
complainant. 

The  bill  of  complaint  was  demurred  to  up- 
on various  grounds,  particularly  set  forth  In 
the  demurrer.  All  of  these  grounds  requir- 
ing comment  resolve  themselves  into  that  of 
a  general  want  of  equity.  The  defendant 
appealed  from  the  order  overruling  the  de- 
murrer. 

It  is  contended  by  appellant  that  the  bin  of 
complaint  shows  sufficient  publication  of  no- 
tice to  give  the  court  Jurisdiction  of  the  per- 
son of  the  complainant,  who  was  the  defend- 
ant therein,  In  the  divorce  proceedings 
brought  against  her.  The  proceedings  for 
notice  by  publication  and  decree  pro  confesso 
were  attempted  to  be  taken  under  the  act  of 
1885.  Laws  1883,  c.  3580.  The  brief  of 
counsel  for  appellant  admits  that  this  was 
the  act  pursued,  or  attempted  to  be  pursued. 
Some  argument  has  been  made  as  to  whether 
publication  of  notice  in  divorce  proceedings 
Instituted  between  the  adoption  of  the  statute 
of  1885  and  section  1482  of  the  Revised  Stat- 
utes should  be  made  under  the  act  of  1885 
or  under  the  old  special  act  relating  to  divorce 
suits  (McClel.  Dig.  p.  473,  §  10).  There  was 
no  attempt  whatever  to  follow  the  old  act 
and  from  what  has  been  and  is  hereafter  stat- 
ed it  Is  shown  that  there  was  a  complete  fail- 
ure to  pursue  the  new  one.  The  proceedings 
taken  follow  neither  act,  and  are  wholly  de- 
ficient to  give  the  court  Jurisdiction  over  the 
person,  whether  the  one  act  or  the  other  was 
In  force.  Therefore,  not  being  in  accordance 
with  the  course  prescribed  by  either.  It  is  un- 
necessary to  determine  which  act  should 
have  been  followed.  As  the  proceedings  are 
claimed  to  have  been  taken  under  the  act  of 
18S5,  we  point  out  several  matters  where  the 
complainant  in  said  case  failed  to  observe 
the  essential,  mandatory,  Jurisdictional  re- 
quirements of  the  statute.  In  the  first  place, 
the  statute  under  consideration  only  gives 
authority  to  the  clerk  or  Judge  to  make  an 
order  requiring  the  defendant  to  answer  or 
demur  to  the  bill  of  complaint  where  certain 
facts  are  sworn  to  either  in  the  bill  of  com- 
plaint or  in  a  separate  affidavit  Among  oth- 
er things  which  are  required  to  be  stated 
under  oath  Is  "the  belief  of  the  affiant  as  to 
the  age  of  the  defendant  being  over  or  under 
twenty-one  years,  or  if  the  age  and  residence 
of  the  defendant  are  unknown  to  the  person 
making  the  affidavit,  the  person  making  the 
affidavit  states  they  are  unknown,"  The  affl- 


Digitized  by  Google 


Fla.)  SHHADER  0. 

davit  In  question  contains  no  allegations 
whatever  as  to  defendant's  age.  The  age  is 
neither  given  nor  stated  to  be  unknown.  The 
statute  further  requires  that  the  order  of 
publication  shall  be  made  by  the  clerk  or 
Judge  There  is  In  the  bill  of  complaint  an 
allegation  that  no  such  order  appears  of  file 
or  record  in  the  case.  While,  perhaps,  not 
strictly  proper  so  to  do  upon  consideration  of 
the  demurrer  to  the  bill,  as  the  case  does  not 
depend  for  its  determination  upon  the  point 
now  having  our  attention,  we  will  say  that 
the  record  to  case  No.  2  does  not  show  that 
any  such  order  was  made.  As  it  disposes  of 
the  point  as  presented  in  each  case,  we  con- 
sider the  allegation  as  a  direct  averment  that 
no  such  order  was  made,  and  the  allegation 
as  admitted  by  the  demurrer.  It  does  appear 
from  the  bill  that  a  newspaper  publisher 
made  an  affidavit,  attaching  thereto  a  copy 
of  an  order  or  supposed  order,  which  copy 
would  Imply  that  the  original  order  was 
signed  by  the  clerk  of  the  court,  or  some  per- 
son with  a  similar  name,  and  that  some  kind 
of  seal  was  attached  thereto.  The  record  in 
case  No.  2  affirmatively  shows  that  this  pa- 
per had  no  file  mark  upon  it  This  showing 
Is  not  sufficient  to  affirmatively  show  that  an 
order  of  publication  was  made  as  required 
by  the  statute.  It  only  shows  that  an  order 
purporting  to  be  a  copy  of  an  order  in  the 
case  was  published.  If  we  admit  that  an 
original  order  was  made,  like  the  copy  shown 
to  have  been  published,  such  order  would  be 
In  violation  of  the  statute  as  to  the  time 
within  which  the  defendant  was  required  to 
appear,  plead,  answer,  or  demur  to  the  bill  of 
complaint.  The  time  named  in  said  supposed 
order  is  over  60  days;  when  the  statute 
says  such  time  shall  not  be  less  than  30 
nor  more  than  50  days.  If  all  previous  pro- 
ceedings had  been  regular,  the  affidavit  of 
the  publisher  was  not  sufficient  to  authorize 
the  entry  of  a  decree  pro  confesso.  The  stat- 
ute provides  as  follows:  "When  an  applica- 
tion is  made  to  the  judge  or  clerk  for  a  de- 
cree pro  confesso  against  a  defendant  as  to 
whom  publication  has  been  made,  the  clerk, 
before  the  decree  pro  confesso  is  entered, 
must  certify  that  publication  has  been  made, 
and  therein  state  when  and  how,  and  wheth- 
er the  notice  was  posted  up  or  forwarded  by 
mall  to  the  defendant,  and  when,  which  cer- 
tificate shall  be  prima  facie  evidence  of  the 
facts  therein  stated."  Laws  1885,  c.  3589,  § 
2.  The  certificate  required  by  the  statute 
was  not  made.  Such  certificate  is  an  essen- 
tial jurisdictional  prerequisite  to  the  entry  of 
a  decree  pro  confesso;  and  a  decree  pro  con- 
fesso entered  without  such  a  certificate,  if 
not  absolutely  void,  Is  certainly  voidable,  in 
proper  proceedings  by  the  party  injured 
thereby.  » 

As  to  the  testimony  being  taken  without 
any  order  or  commission  therefor  or  compli- 
ance with  the  rules  and  statutes  in  such  cases 
made  and  provided,  it  is  useless  to  assign 
reasons  for  holding  these  proceedings  void. 
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Having  determined  that  the  court  had  no  ju- 
risdiction over  the  person  of  the  defendant 
by  reason  of  defective  constructive  service 
by  publication  upon  her,  it  follows,  as  a  mat- 
ter of  course,  that  any  action  of  the  court 
based  upon  such  service  was  without  any  au- 
thority of  law. 

It  will  perhaps  be  useful  to  state  some  of 
the  principles  of  law  by  which  we  have  been 
guided  to  reaching  the  conclusions  stated. 
Statutes  authorizing  constructive  service  of 
process  by  publication  should  be  strictly  and 
exactly  pursued  to  order  to  give  a  court  juris- 
diction to  render  a  judgment  by  default 
against  a  party  who  does  not  appear  or  plead 
to  the  case.  Black,  Judgm.  f  232.  This 
principle  has  especial  application  to  proceed- 
ings under  constructive  notice  or  publication 
to  divorce  cases.  2  Bish.  Mar.  &  Div.  (8  142, 
552;  Hafern  v.  Davis,  10  Wis.  501;  Atkins 
v.  Atkins,  9  Neb.  191,  2  N.  W.  466;  Cissell 
v.  Pulaski  Co.,  3  McCrary,  446,  10  Fed.  891. 
If  there  is  a  failure  to  pursue  the  essential  re- 
quirements of  the  statute,  the  decree  rendered 
upon  such  illegal  constructive  service  Is  void 
as  to  parties  who  have  not  appeared  or  plead- 
ed to  the  case.  Fontaine  v.  Houston,  58  Ind. 
310;  2  Bish.  Mar.  &  Div.  |  552;  Goudy  v. 
Hall,  30  111.  109;  Railroad  Co.  v.  Weeks,  52 
Me.  456;  Morey  v.  Morey,  27  Minn.  265,  6 
N.  W.  783;  Hess  v.  Cole,  23  N.  J.  Law,  116; 
Freem.  Judgm.  §§  116,  120a;  Clayton  v.  Clay- 
ton, 4  Colo.  410;  Cheely  v.  Clayton,  110  U.  S. 
701,  4  Sup.  Ct  328. 

One  other  objection  urged  against  the  com- 
plainant's right  to  alimony  or  maintenance  is 
that  she  is  a  nonresident  From  the  allega- 
tions of  the  bill  of  complaint  hereinbefore  re- 
cited It  Is  clear  that  relief  Is  sought  under 
section  1486  of  the  Revised  Statutes  of  Flor- 
ida. No  divorce  Is  prayed  for,  and  the  relief 
claimed  Is  not  predicated  solely  upon  the  ex- 
istence of  one  or  more  legal  grounds  of  di- 
vorce, but  upon  the  necessities  of  the  wife 
for  some  provision  for  her  support  to  be 
made  by  the  husband,  the  ability  of  the  hus- 
band to  make  such  provision,  and  his  failure 
to  do  so.  The  defendant  is  shown  to  have 
been  a  bona  fide  resident  of  the  state  of  Flor- 
ida for  several  years.  In  the  case  of  Miller 
v.  Miller,  33  Fla.  453,  15  South.  222,  in  which 
the  opinion  was  filed  after  appellant's  brief 
was  filed  herein,  it  was  held  that  the  require- 
ment of  actual  residence  in  this  state  did  not 
apply  to  this  class  of  cases.  In  these  cases 
all  that  Is  necessary  to  show  Is  that  one  of 
the  parties  is  a  bona  fide  resident  of  this 
state.  The  question  is  fully  discussed  to  said 
case. 

It  Is  claimed  upon  the  part  of  the  appellant 
that,  in  so  far  as  the  bill  of  complaint  seeks 
alimony  or  maintenance,  It  cannot  be  main- 
tained, for  the  reason  that  the  liability  for 
the  same  depends  upon  the  existence  be- 
tween the  parties  of  the  relation  of  husband 
and  wife;  that  such  relation  has  ceased  since 
the  granting  of  the  decree  of  divorce  set  up 
in  the  bill;  that  such  decree  continues  In 
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full  force  and  effect  until  it  is  set  aside  by 
the  court;  and  that  complainant  cannot  main- 
tain her  bill  until  she  first  gets  an  order  va- 
cating and  annulling  the  decree  of  divorce. 
There  can  be  no  doubt  that  the  relation  of 
husband  and  wife  must  be  in  force  in  order 
to  grant  the  relief  upon  this  branch  of  the 
case.  It  is  claimed  that  she  is  barred  from 
the  relief  asked  as  to  alimony  and  contribu- 
tion by  the  divorce  decree.  We  have  already 
said  that  this  decree  was  void  for  want 
of  jurisdiction  over  the  person  of  the  com- 
plainant. In  Ponder  v.  Moseley,  2  Fla.  207, 
it  Is  said:  "Judgments  of  courts  of  general 
jurisdiction  are  not  considered  under  any 
circumstances  as  mere  nullities,  but  as  rec- 
ords importing  absolute  verity,  and  of  bind- 
ing efficacy  nntil  reversed  by  a  competent  ap- 
pellate tribunal.  They  are  voidable,  not 
void."  The  language  used  by  courts  In  ad- 
judicating cases  Is  of  authoritative  value  only 
as  It  applies  to  the  facts  before  the  court 
The  case  which  the  court  was  then  consider- 
ing was  a  collateral  attack  upon  a  judgment, 
which  had  been  reversed  upon  appeal,  In  a 
suit  against  a  purchaser  of  property  sold  un- 
der execution  issued  upon  the  judgment 
while  It  was  in  force,  before  It  was  reversed. 
The  judgment  assailed  was  rendered  in  a 
case  where  the  court  bad  jurisdiction  of  the 
subject-matter  and  the  parties,  and  the  re- 
versal was  for  other  errors.  The  court,  In 
the  headnote  quoted,  was  showing  the  dls-> 
tlnctlon  between  a  void  judgment  and  one 
merely  erroneous  and  voidable.  The  first 
headnote  in  the  case  shows  that  the  remarks 
quoted  were  not  intended  to  apply  to  a  case 
where  the  court  was  without  Jurisdiction 
over  the  subject-matter  of  the  suit  or  the  par- 
ties to  the  same.  This  headnote  reads  as 
follows:  "To  authorize  the  assertion  that  a 
judgment  is  void  It  must  have  emanated  from 
a  court  of  limited  jurisdiction  not  acting 
■within  its  legitimate  prerogative,  or  from  a 
court  of  general  jurisdiction  where  the  par- 
ties are  not  actually  or  by  legal  construction 
before  the  court  and  subject  to  Its  jurisdic- 
tion." The  point  here  Involved  as  to  the  le- 
gal effect  of  a  judgment  entered  In  a  case 
where  the  court  had  no  jurisdiction  of  the 
person  of  the  defendant  was  not  before  the 
court  in  Ponder  v.  Moseley,  but  in  the  course 
of  the  argument  contained  In  the  opinion  are 
strong  Intimations  of  the  views  of  the  court 
that  a  judgment  by  a  court  without  jurisdic- 
tion of  the  person  against  whom  it  is  render- 
ed is  void.  For  a  criticism  upon  the  first 
quotation  from  Ponder  v.  Moseley,  supra,  see 
1  Freem.  Judgm.  5  116.  We  have  already 
stated  herein  that  we  regard  the  decree  of 
divorce  assailed  by  the  bill  of  complaint  as 
void.  We  think  it  was  a  nullity,  and  that  it 
had  no  such  effect  upon  the  marital  status  of 
the  parties  as  prevents  the  complainant  from 
maintaining  an  action  against  the  defendant 
for  alimony,  or  contribution  from  the  defend- 
ant towards  her  support.  An  eminent  au- 
thor has  forcibly  said:  "A  void  judgment  is, 


in  legal  effect,  no  Judgment  By  It  no  rlghti 
are  divested.  From  It  no  rights  can  be  ob- 
tained. Being  worthless  itself,  all  proceed- 
ings founded  upon  it  are  equally  worthless. 
It  neither  binds  nor  bars  any  one.  All  act» 
performed  under  It  and  all  claims  flowing 
out  of  It  are  void.  •  •  •  No  action  upon 
the  part  of  the  plaintiff,  no  inaction  upon 
the  part  of  the  defendant  no  resulting  equity 
In  the  bands  of  third  persons,  no  power  re- 
siding In  the  legislative  or  other  department 
of  the  government  can  invest  It  with  any  or 
the  elements  of  power  or  of  vitality.  It  dues 
not  terminate  or  discontinue  the  action  in 
which  It  is  entered,  nor  merge  the  cause  of 
action;  and  it  therefore  cannot  prevent  the 
plaintiff  from  proceeding  to  obtain  a  valid 
judgment  upon  the  same  cause,  either  In  the 
action  In  which  the  void  judgment  was  en- 
tered, or  in  some  other  action."  1  Freem. 
Judgm.  |  117.  Applying  these  principles  to 
this  case,  the  decree  of  divorce  being  void, 
the  status  of  the  parties  as  husband  and  wife 
remained  unchanged,  and  the  void  decree  is 
no  bar  to  her  maintaining  any  action  which 
the  status  of  a  wife  enables  her  to  maintain. 
This  principle,  as  applying  to  void  decrees  of 
divorce,  was -sustained  In  Cheely  v.  Clayton, 
110  U.  S.  701,  4  Sup.  Ct  828;  Clayton  v. 
Clayton,  4  Colo.  410;  and  Israel  v.  Arthur,  7 
Colo.  5, 1  Pac  438. 

It  is  also  insisted  that  the  remedy  of  the 
complainant  to  declare  null  and  void  the  de- 
cree of  divorce  is  not  by  bill  In  chancery, 
but  Is  by  a  petition  to  be  filed  In  the  same 
suit  in  which  the  decree  was  entered.  In* 
Rawlins  v.  Rawlins,  18  Fla.  345  (text  352). 
it  is  stated:  "In  cases  where  the  husband 
is  alive,  and  the  wife  seeks  to  set  aside  a 
decree  of  divorce  on  the  ground  of  fraud  up- 
on his  part,  the  usual  method  is  a  proceeding 
in  the  same  cause  after  notice  to  him."  This 
statement,  however,  is  a  mere  dictum,  for 
the  case  before  the  court  was  not  a  proceed- 
ing In  a  case  where  the  husband  was  alive, 
but  where  he  was  dead;  and  the  proceeding 
by  bill  In  chancery  was  sustained.  The  bill 
in  chancery  in  that  case  was  upheld.  The 
court  In  the  same  paragraph  states  that  "the 
proceeding  by  an  original  proceeding  or  an 
original  bill  in  the  nature  of  a  bill  of  review 
has  been  sanctioned  by  many  courts  of 
equity  in  like  cases,  and  we  see  no  objection 
to  It"  and  cites  a  number  of  authorities  bear- 
ing upon  the  point  So  far  as  this  case, 
therefore,  is  authority  at  all  upon  cases 
where  the  suit  is  brought  against  a  living 
husband,  it  is  in  favor  of  the  remedy  by  bill 
to  chancery.  The  bill  of  complaint  In  so  far 
as  It  attacked  the  divorce  proceedings,  was 
an  original  bill  In  the  nature  of  a  bill  of  re- 
view. Ex  parte  Smith,  34  Ala.  455;  2  Beach, 
Mod.  Eq?  Prac.  §  884,  and  authorities  cited;  1 
Story,  Eq.  PL  f  426.  Some  of  the  cases  cit- 
ed with  approval  In  Rawlins  v.  Rawlins,  IS 
Fla.  345  (text,  352),  were  bills  of  complaint 
of  this  character  to  set  aside  a  decree  of  di- 
vorce as  being  null  and  void,  and  were  sus- 
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talned  by  the  court,  though  both  parties  to 
the  proceeding  were  still  living.  As  a  gen- 
eral proposition,  courts  of  chancery  have  the 
same  power  to  declare  null  and  void  Invalid 
decrees  of  divorce  that  they  have  In  other 
cases  of  fraudulent  and  void  decrees.  Ad- 
ams v.  Adams,  51  N.  H.  888;  5  Am.  &  Eng. 
Enc.  Law,  844,  and  authorities  cited  In  notes; 
Reno,  Nonres.  f  256;  2  Freem.  Judgm.  |  489; 
1  Black,  Judgm.  320. 

The  allegations  of  the  biU  being  admitted 
by  the  demurrer  to  be  true,  another  reason 
why  the  court  of  equity  should  take  cog- 
nizance of  the  bill  of  complaint  In  this  case 
is  that  the  decree  of  divorce  was  obtained 
by  a  fraud  practiced  hoth  upon  the  court 
and  the  complainant  in  the  present  case. 
The  jurisdiction  of  the  court  was  invoked  by 
a  false  affidavit  that  the  residence  of  the 
complainant  was  unknown,  which  affidavit 
was  made  for  the  purpose  of  preventing  her 
from  having  that  notice  and  knowledge  of 
the  proceedings  which  the  law  Intends  and 
desires  that  she  shall  have.  A  decree  of  di- 
vorce of  this  character  will  be  vacated  and 
declared  void  upon  bill  filed,  or  other  proper 
proceedings  taken  for  that  purpose.  2 
Freem.  Judgm.  f  488;  Adams  v.  Adams,  51 
N.  H.  388;  Edson  v.  Edson,  108  Mass.  590; 
Bradford  v.  Abend,  89  111.  78. 

When  we  take  Into  consideration  the  prin- 
ciples already  stated  in  connection  with  our 
statute  (Rev.  St  5  I486),  which  expressly 
authorizes  a  bill  to  be  filed  in  chancery  pro- 
ceedings for  alimony  or  contribution  from 
a  husband  to  the  maintenance  of  his  wife, 
we  see  no  reason  why,  in  the  same  proceed- 
ings, she  cannot  attack  a  void  decree,  which, 
if  allowed  to  remain  undisturbed  upon  the 
records,  might  be  an  apparent  cloud  upon 
her  status  as  a  wife  and  right  to  obtain  the 
relief  prayed  for. 

The  principles  sppllcable  to  the  two  cases 
having  been  settled  In  the  consideration  of 
case  No.  1,  the  disposition  of  case  No.  2  is 
not  difficult  It  is  not  necessary  to  set  out 
any  portion  of  the  record  In  the  case.  It  is 
only  necessary  to  state  that  the  record  In 
case  No.  2  is  correctly  stated  in  the  bill  of 
complaint  in  case  No.  1  as  to  the  proceed- 
ings of  publication  of  the  order  for  defend- 
ant to  plead  or  demur,  etc.,  and  that  no  or- 
der of  publication  affirmatively  appears  to 
have  been  made  by  the  clerk  or  judge  of  the 
court;  that  there  was  no  such  certificate  by 
the  clerk,  as  was  required  by  the  statute 
hereinbefore  quoted,  and  that  the  defendant 
never  appeared  in  the  case  or  pleaded  to  the 
action,  and  the  decree  against  her  was  predi- 
cated upon  a  decree  pro  confesso  entered 
against  her.  The  principles  stated  In  the 
discussion  of  case  No.  1,  and  the  authorities 
cited,  show  that  such  proceedings  were  not 
only  erroneous,  but  wholly  void. 

In  case  No.  1  the  decree  of  the  circuit  court 
overruling  the  demurrer  to  the  bill  of  com- 
plaint is  sustained. 


In  case  No.  2  the  decree  of  divorce  is  re- 
versed, and  the  case  is  remanded,  with  di- 
rections that  all  proceedings  In  said  case 
subsequent  to  the  filing  of  the  bill  of  com- 
plaint therein  be  quashed,  and  set  aside,  and 
that  such  further  proceedings  be  had  therein 
as  may  be  consistent  with  law  and  with  this 
opinion. 

In  order  to  avoid  mistake  in  the  future 
progress  of  these  cases  in  the  circuit  court, 
we  think  proper  to  give  some  directions  and 
orders  with  reference  to  the  same.  Mrs. 
Shrader,  the  appellant  In  case  No.  2,  having 
by  her  appeal  made  herself  a  party  to  such 
case,  should  proceed  to  plead  to  the  bill  of 
complaint  therein.  Standley  v.  Arnow,  13 
Fla.  861  It  Is  hereby  directed  that  she 
plead,  demur,  or  answer  to  the  bill  of  com- 
plaint In  said  cause  within  30  days  after  the 
filing  of  the  mandate  of  this  court  in  this 
case  In  the  circuit  court.  As  she  has  never 
been  granted  any  affirmative  relief  in  case 
No.  1,  and  as  all  the  relief  prayed  for  in 
said  case  can,  under  our  statutes,  be  granted 
upon  her  answer,  or  other  proper  pleading 
and  further  proceedings  in  case  No.  2,  there 
is  no  necessity  for  the  further  maintenance 
of  case  No.  1  as  a,  separate,  independent 
suit  Unless  Mrs.  Shrader  sees  fit  to  dis- 
miss said  case,  the  circuit  court,  in  order  to 
save  costs  and  time  and  labor,  should  con- 
solidate the  two  cases,  and*  dispose  of  them 
In  the  same  proceeding.  Of  course,  If  the 
complainant  Norman  J.  0.  Shrader  will  not 
further  prosecute  his  divorce  suit  In  case  No. 
2,  then  Aurelia  Shrader  can  proceed  with  her 
case  No.  1.  Norman  J.  C.  Shrader,  appel- 
lant in  case  No.  1,  and  appellee  In  case 
No.  2,  is  ordered  to  pay  the  costs  of  both  ap- 
peals. 


JACKSONVILLE  ELECTRIC  LIGHT  CO. 
v.  CITY  OF  JACKSONVILLE  et  al. 

(Supreme  Court  of  Florida.    Oct  15.  1895.) 

Municipal  Corporations  —  Powers  —  Construc- 
tion—8uppi,ting  Electric  Light—  Use 
in  Private  Residences. 

1.  A  municipal  corporation  can  exercise 
only  such  powers  as  are  granted  to  it  in  express 
terms,  or  those  necessarily  or  fairly  implied  in 
or  incident  to  the  powers  expressly  granted,  or 
those  that  are  essential  and  indispensable,  not 
simply  convenient,  to  the  declared  objects  and 
purposes  of  tho  corporation.  Any  fair,  reason- 
able doubt  concerning  the  existence  of  the  pow- 
er is  resolved  by  the  courts  against  the  corpora- 
tion. 

2.  While  a  strict  construction  should  be 
applied  to  the  grant  of  powers,  and  especially 
those  which  result  in  public  burdens,  or  which 
are  out  of  the  usual  range  of  corporate  action, 
yet  if  a  power  is  fairly  or  necessarily  implied  in 
or  incident  to  those  clearly  given,  it  should  not 
bo  impaired  by  a  strict  construction. 

3.  All  the  powers  conferred  upon  a  munici- 
pal corporation  should  be  construed  with  a  view 
of  carrying  oct  the  objects  and  purposes  of  its 
creation  as  a  public  agency. 

4.  Supplying  the  inhabitants  of  a  city  with 
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electric  light,  for  one  In  their  private  residences 
and  houses,  is  such  a  municipal  purpose  as  to 
authorize  its  delegation  by  the  legislature  to 
municipal  bodies. 

5.  The  charter  act  of  the  city  of  Jackson- 
ville (chanter  3775,  Acts  1887)  conferring  pow- 
er upon  the  city  council  to  provide  for  lighting 
the  city  by  gas  or  other  illuminating  material, 
or  in  any  other  manner,  together  with  other 
specified  powers,  held  sufficient  to  authorize  the 
erection  and  maintenance,  at  public  cost,  of  an 
electric  plant  of  sufficient  power  and  capacity 
to  light,  not  only  the  streets  and  public  places  in 
the  corporation,  but  also  for  the  purpose  of 
supplying  the  inhabitants  of  the  city  with  elec- 
tric light  for  use  in  their  private  residences  and 
houses. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Duval  county; 
R.  M.  Call,  Judge. 

BUI  by  Jacksonville  Electric  Light  Com- 
pany against  the  city  of  Jacksonville,  the 
board  of  public  works,  and  the  General  Elec- 
tric Company.  Order  for  temporary  Injunc- 
tion denied,  and  bill  dismissed.  Complain- 
ant appeals.  Affirmed. 

The  appellant  company,  a  corporation  ex- 
lsting  under  the  laws  of  Florida,  was  com- 
plainant in  the  circuit  court,  and  owned  an 
electric  plant  of  the  value  of  $30,000,  and  sub- 
ject to  taxation,  In  the  .city  of  Jacksonville. 
It  alleged  that  It  had  been  and  was  then  en- 
gaged In  furnishing  electric  light  to  the  city 
of  Jacksonville  and  the  inhabitants  thereof, 
In  their  private  houses  and  places  of  busi- 
ness, and  that  Its  plant  had  sufficient  power 
and  capacity  to  furnish  all  the,  electric  light 
that  the  city  and  its  inhabitants  might  de- 
sire; that  the  city,  through  its  board  of  pub- 
lic works,  had  entered  into  a  contract  with 
the  General  Electric  Company,  a  corporation 
existing  under  the  laws  of  New  York,  for  the 
purpose  of  constructing  an  electric  light 
plant  within  said  city,  and  also  contracted 
with  other  persons  and  corporations  unknown 
to  complainant,  for  the  purpose  of  purchas- 
ing engines  and  boilers  to  provide  motive 
power  for  said  plant  The  right  of  the  board 
of  public  works  to  so  act  is  claimed  under 
and  by  virtue  of  some  ordinance  of  the  city. 
That  under  the  agreement  with  the  General 
Electric  Company,  the  city  had  contracted 
to  purchase  material,  machinery,  apparatus, 
lamps,  and  lights,  not  only  for  the  purpose 
of  establishing  an  electric  plant  to  light  the 
streets,  public  buildings,  and  places  of  the 
city,  but  for  the  purpose  of  furnishing  and 
selling  electric  light  to  the  Inhabitants  of  the 
city  in  their  private  residences  and  places  of 
business.  For  the  material,  apparatus,  and 
lamps  to  be  procured  from  the  General  Elec- 
tric Company,  the  city  was  to  pay  $47,500, 
and  for  the  engines  and  boilers  the  sum  of 
$25,000  was  to  be  paid,  making  a  total  of 
$72,500.  That  the  city  Intended  to  appropri- 
ate the  public  revenues  of  the  municipality 
to  pay  for  such  electric  plant,  and  It  was 
the  design  of  the  city  and  Its  board  of  public 
works  to  construct  said  plant  with  such  pow- 
er and  capacity  as  would  be  necessary  to 


supply  lamps  and  light  to  all  the  inhabitants 
of  said  city  in  their  private  bouses  and  piaces 
of  business,  and  for  this  purpose  it  had  provid- 
ed in  said  contract  to  purchase  4,000  Incan- 
descent lamps,  which  were  not  necessary, 
and  could  not  properly  be  applied  to  light  ine 
streets  and  other  public  places  of  the  city, 
and  that,  Independent  of  said  4,000  lamps, 
the  city  had  provided  for  all  lamps,  both  arc 
and  incandescent,  necessary  and  proper  for 
lighting  the  streets  and  public  places  in  the 
city.  The  cost  of  the  plant,  engines,  boilers, 
machinery,  and  attachments,  it  is  alleged,  ex- 
ceeds the  cost  of  such  plant  In  full  and  ade- 
quate power  to  light  the  streets  and  public 
places  of  the  city  by  between  $33,000  and 
$40,000,  and  that  the  expenditure  of  such  ex- 
cess was  improvident  unauthorized  by  the 
laws  of  the  state,  and  a  wrong  to  the  tax- 
payers of  the  city.  That  the  city  had  no 
power  to  appropriate  any  of  Its  revenues,  or 
levy  and  collect  taxes  for  any  purpose  and 
object  other  than  a  strictly  municipal  pur- 
pose, and  that  the  appropriating  of  its  reve- 
nues for  the  purpose  of  buying  machinery 
and  apparatus  to  furnish  lights  to  the  inhab- 
itants of  the  city,  in  their  private  houses  and 
places  of  business,  was  not  a  municipal  pur- 
pose, and  the  city  had  no  authority  to  do  so. 
It  is  also  alleged  that  the  board  of  public 
works  and  the  city  have  violated  the  ninth 
and  thirteenth  sections  of  the  charter  act  of 
the  city,  being  chapter  3775,  In  reference  to 
letting  contracts  for  over  $200  to  the  lowest 
responsible  bidder,  and  that  the  General 
Electric  Company  was  not  the  lowest  bidder 
for  furnishing  machinery  and  apparatus  for 
said  electric  plant,  but  other  responsible  par- 
ties bid  a  less  sum  for  the  same  material 
than  the  said  General  Electric  Company. 

The  bill  prays  that  the  city  and  the  board 
of  public  works  be  enjoined  from  executing 
and  performing  the  contract  entered  into  be- 
tween the  board  of  public  works  and  the 
General  Electric  Company,  and  from  apply- 
ing any  revenues  of  the  city  towards  the  ex- 
ecution of  the  said  contract,  and  also  that 
the  city  and  board  of  public  works  be  en- 
joined from  appropriating  any  revenues  of 
the  city  to  pay  for  the  4,000  Incandescent 
lights,  and  the  other  portions  of  the  appara- 
tus and  machinery  designed  for  commercial 
purposes,  or  to  pay  for  any  engines,  boilers, 
or  machinery  other  than  strictly  necessary 
to  furnish  motive  power  for  an  electric  plant 
of  sufficient  power  and  capacity  to  light  the 
streets  and  other  public  places  and  buildings 
of  the  city  of  Jacksonville. 

The  answer  of  the  city  and  the  board  of 
public  works,  on  Information,  alleges  that 
complainant's  plant  did  not  have  as  much  as 
one-half  the  necessary  power  or  capacity  to 
furnish  all  the  electric  lights  that  the  city  and 
its  inhabitants  desired  or  would  pay  for  it 
electric  lights  were  furnished  to  them  at  a 
reasonable  price.  The  contracts  with  the 
General  Electric  Company  and  other  compa- 
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nies  for  the  construction  of  an  electric  light 
plant  In  the  city  of  Jacksonville  are  admit- 
ted, and  it  is  alleged  that  they  were  entered 
Into  by  virtue  of  and  in  compliance  with  the 
laws  of  the  state  and  ordinances  of  the  city 
of  Jacksonville.  It  is  also  averred  that,  in 
making  the  contracts  for  the  erection  of  said 
electric  plant  in  the  city,  provision  was  made 
for  such  a  plant  as  would  have  the  power 
and  capacity  to  furnish  all  the  lights  needed 
for  lighting  the  streets  and  public  places  ot 
the  city,  and  also  for  furnishing  some  electric 
lights  to  the  Inhabitants  of  the  city  in  their 
private  residences  and  places  of  business. 
The  answer  further  alleges  that,  under  the 
provisions  of  the  laws  of  this  state,  and  ordi- 
nances of  the  city  of  Jacksonville,  the  city 
had  authorized  the  issue  and  sale  of  $75,000 
of  bonds  to  pay  for  the  erection  of  an  electric 
plant,  and  it  was  not  contemplated  that  the 
plant  contracted  to  be  erected  would  be  paid 
for  from  the  ordinary  revenues  of  the  city  de- 
rived from  taxation.   It  is  denied  that  the 
city  of  Jacksonville  contemplated,  or  any  of 
her  authorized  officers  or  agents  had  ever  de- 
clared their  design  to  construct,  an  electric 
light  plant  with  sufficient  power  and  capacity 
to  furnish  lamps  and  lights  to  all  the  inhab- 
itants of  the  city,  in  their  private  residences 
and  places  of  business,  and  it  is  averred  that 
the  city  had  not  contracted  for  sufficient 
lamps  and  material  for  furnishing  such 
amount  of  lights.    It  is  further  stated  that 
the  officers  of  the  city  having  in  charge  the 
erection  of  said  electric  light  plant  had  used 
their  best  discretion  in  contracting  for  the 
same,  and  had  contracted  for  the  erection  of 
a  plant  sufficient,  and  only  sufficient,  to  fur- 
nish adequate  lights  for  the  streets  and  pub- 
lic places  of  the  city,  and  such  number  of  pri- 
vate residences  and  business  houses  as  com- 
plainant's plant  was  unable  to  supply,  and 
to  supply  a  want  in  this  respect  that  com- 
plainant, through  a  long  term  of  years,  had 
deliberately  abstained  from  supplying.  The 
answer  claims  that  defendants  had  authority 
under  the  laws  of  the  state  and  the  ordi- 
nances of  the  city  to  contract  for  the  erection 
of  such  plant  as  was  contemplated.    The  al- 
legations of  the  bill  In  reference  to  not  let- 
ting out  the  contracts  to  the  lowest  bidder 
are  denied,  and  defendants  say  that  they  be- 
lieve the  contracts  were  made  with  the  low- 
est and  best  responsible  bidders.    It  is  also 
further  alleged  that  the  Jacksonville  Electric 
Light  Company  was,  and  had  been  for  many 
years,  the  only  electric  light  company  in  the 
city,  and  that  the  persons  who  control  this, 
the  only  electric  light  company  in  the  city, 
also  control,  and  for  several  years  have  con- 
trolled, the  only  gas  company  in  the  city,  so 
that  there  has  been  practically,  if  not  in  fact, 
a  single  corporation  controlling  the  supply  of 
gas  and  electric  light  to  the  city  of  Jackson- 
ville and  its  inhabitants,  and  that  for  years 
the  price  of  gas  and  electric  lights  has  been 
maintained  at  such  extortionate  rates  that  a 


very  large  proportion  of  the  people  of  the  city 
who  desired  and  would  use  it  at  reasonable 
prices  have  been  forced  to  abstain  from  the 
use  thereof,  and  the  city  and  others  of  Its  in- 
habitants have  been  forced  to  pay  very  large- 
ly more  than  a  reasonable  price  for  the  gas 
and  electric  lights  used.  Also,  the  city  has 
been  unable  to  procure  from  either  the  gas  or 
electric  company  proper  lights  for  lighting 
the  city  as  it  should  be;  and,  In  fact,  to  prop- 
erly light  the  city,  and  furnish  the  lights  for 
private  residences  and  business  houses, 
would  require  a  plant  of  very  much  more  ca- 
pacity than  that  of  the  complainant  The 
General  Electric  Company,  of  New  York,  de- 
murred to  the  bllL 

A  motion  for  temporary  Injunction  on  bill, 
answer,  affidavits,  and  documentary  evidence 
was  made  and  denied. 

Subsequently  a  supplementary  bill  was 
filed,  in  which  reference  is  made  to  the  al- 
legations of  the  original  bill,  the  answer 
thereto,  and  proceedings  thereon,  and  further 
alleging  that  since  the  order  denying  the 
temporary  injunction  the  city  of  Jacksonville, 
acting  through  its  board  of  public  works, 
had  given  it  to  be  understood  that  the  city 
Intended  engaging  in  the  business  of  furnish- 
ing electric  lights  to  any  person,  natural  or 
artificial,  who  may  desire  to  contract  for  the 
same,  and  also  to  furnish  electric  light  to 
private  residences  and  business  houses,  and 
to  charge  therefor  at  a  schedule  of  prices 
which  had  been  published  for  the  Informa- 
tion of  the  public  by  way  of  inducement  to 
persons  to  contract  for  electric  light  It  is 
alleged  that  the  city  had  no  power,  under  Its 
charter,  to  contract  with  individuals  to  fur- 
nish electric  light,  or  to  furnish  the  same  for 
private  residences  or  business  houses,  or  to 
in  any  way  enter  commercially  into  the  busi- 
ness of  furnishing  electric  lights,  and  that 
such  proposed  action  on  the  part  of  the  city 
is  not  a  municipal  purpose,  within  the  scope 
of  the  powers  granted  by  the  legislature,  and 
also  that  such  proposed  action  violated  com- 
plainant's rights  in  bringing  a  branch  of  the 
government  into  competition  with  complain- 
ant, chartered  for  the  special  purpose  of  fur- 
nishing electric  light,  and  engaging  commer- 
cially in  the  electric  lighting  business.  The 
prayer  in  the  supplemental  bill  is  that  the 
city  and  its  board  of  public  works  be  re- 
strained from  engaging  commercially  in  the 
business  of  electric  lighting,  and  from  fur- 
nishing electric  lights  to  persons,  either  nat- 
ural or  artificial,  or  to  private  residences  or 
business  houses. 

A  motion  for  temporary  injunction  was 
again  denied,  and  the  bill  dismissed  for  want 
of  equity.  The  order  denying  the  motion  and 
dismissing  the  bill  recites  that  the  cause 
came  on  to  be  further  heard  upon  the  orig- 
inal and  supplemental  bills,  the  motion  of 
complainant  for  temporary  injunction,  and 
defendants'  motion  to  dismiss  for  want  of 
equity. 
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Complainant  appealed  from  all  the  orders 
of  the  circuit  court  to  the  June  term,  1605, 
•f  this  court,  and  upon  the  transcript  of  the 
record  has  moved  here  for  a  temporary  in* 
junction  as  prayed  for  in  the  original  and 
supplemental  bills. 

John  E.  Hartrldge  and  Henderson  &  Ra- 
ney,  for  appellant.  A.  W.  Cockrell  &  Son, 
for  appellees. 

MABRY,  0.  J.  (after  stating  the  facts). 
The  motion  made  by  appellant  in  this  court 
involves  its  power  to  grant  a  temporary  in- 
junction, pending  an  appeal,  in  a  case  where 
such  injunction  had  been  refused  by  the  cir- 
cuit court.  If  this  court  has  such  power,  it 
must  be  because  of  its  authority  to  issue  all 
writs  necessary  or  proper  to  the  complete 
exercise  of  the  jurisdiction  conferred  on  it 
by  the  constitution  in  other  matters  than 
those  in  which  it  exercises  original  jurisdic- 
tion. The  case  of  Cohen  v.  L*Bngle,  2A  Fla. 
542,  5  South.  235,  does  not  expressly  affirm 
the  jurisdictional  authority  of  this  court  to 
grant  the  injunction  asked  for,  and  we  are 
without  a  direct  adjudication  on  the  point 
in  this  state.  An  examination  of  this  ques- 
tion has  led  to  an  Investigation  of  the  entire 
case  presented  by  the  record,  and  as  It  has 
been  argued  by  counsel,  and  we  have  reach- 
ed a  conclusion  thereon,  we  have  decided  to 
dispose  of  the  appeal  on  Its  merits,  without 
reference  to  the  power  of  the  court  to  grant 
a  temporary  injunction  pending  the  appeal. 

The  question  presented  on  the  merits  is 
whether  the  city  of  Jacksonville  has  the 
power  to  erect  and  maintain  an  electric 
plant  of  sufficient  power  and  capacity  to 
light  the  streets  and  public  places  of  the  city, 
and  at  the  same  time  supply  from  said  plant 
the  inhabitants  thereof  with  electric  lights 
for  their  private  residences  and  business 
houses.  The  original  bill  alleged  that  the 
city,  through  Its  board  of  public  works,  had 
failed  to  comply  with  the  law  regulating  the 
letting  out  of  contracts  to  the  lowest  bidder, 
in  awarding  the  contract  for  the  erection  of 
the  plant  in  question;  but  this  is  denied  by 
the  answer,  and  It  Is  not  contended  here  that 
appellant  was  entitled  to  an  Injunction  on 
this  ground.  The  supplemental  bill  would 
seem  to  go  to  the  extent  of  alleging  that  the 
city  had  declared  its  purpose  to  engage  in 
the  manufacture  and  sale  of  electricity  for 
commercial  purposes,  without  reference  to 
its  use  by  the  inhabitants  of  the  city,  but 
there  is  nothing  to  show  a  purpose  to  dispose 
of  electric  lights  to  any  other  persons  than 
the  inhabitants  of  the  city,  for  use  in  their 
private  residences  and  houses,  and  the  ques- 
tion presented  is  as  we  have  stated  it.  We 
have  been  unable  to  find  any  authorities 
bearing  directly  on  the  question  Involved  In 
the  merits  of  this  case  other  than  those  cited  in 
the  briefs  of  counsel,  and  the  decisions  cited 
speak  of  the  paucity  of  adjudications  on  the 


point   The  general  rule  stated  by  Judge 
Dillon  (1  Man.  Corp.  |  89)  Is  recognized  as  a 
correct  summary  of  the  decisions  on  the 
question.   The  author  states  the  rule  as  fol- 
lows:  "It  Is  a  general  and  undisputed  prop- 
osition of  law  that  a  municipal  corporation 
possesses  and  can  exercise  the  following 
powers,  and  no  others:  First,  those  granted 
in  express  words;  second,  those  necessarily 
or  fairly  implied  in  or  incident  to  the  pow- 
ers expressly  granted;  third,  those  essential 
to  the  declared  objects  and  purposes  of  the 
corporation,— not  simply  convenient,  bat  in- 
dispensable.   Any  fair,  reasonable  doubt 
concerning  the  existence  of  the  power  is  re- 
solved by  the  courts  against  the  corpora- 
tion, and  the  power  is  denied.    Of  every 
municipal  corporation  the  charter  or  statute 
by  which  it  is  created  is  its  organic  act 
Neither  the  corporation  nor  its  officers  can 
do  any  act,  or  make  any  contract,  or  incur 
any  liability,  not  authorized  thereby,  or  by 
some  legislative  act  applicable  thereto.  All 
acts  beyond  the  scope  of  the  powers  granted 
are  void.   Much  less  can  any  power  be  ex- 
ercised, or  any  act  done,  which  is  forbidden 
by  charter  or  statute."    The  same  author 
says  (section  91)  that  "the  rule  of  strict  con- 
struction of  corporate  powers  is  not  so  di- 
rectly applicable  to  the  ordinary  clauses  in 
the  charters  or  incorporating  acts  of  munici- 
palities as  it  is  to  the  charters  of  private 
corporations;  but  it  is  equally  applicable  to 
grants  of  powers  to  municipalities  and  pub- 
lic bodies  which  are  out  of  the  usual  range, 
or  which  may  result  in  public  burdens,  or 
which,  in  their  exercise,  touch  the  right  to 
liberty  or  property,  or,  as  It  may  be  com- 
pendiously expressed,  any  common-law  right 
of  the  citizen  or  Inhabitant"    While  a  strict 
construction  should  be  applied  to  the  grant 
of  power,  yet,  if  a  power  is  necessarily  or 
fairly  implied  in,  or  Incident  to,  those  clearly 
given,  it  is  not  to  be  impaired  by  a  strict 
construction.    Kyle  v.  Malln,  8  Ind.  34.  In 
speaking  of  the  powers  of  municipal  corpo- 
rations, it  la  said,  in  City  of  Bridgeport  v. 
Housa  tonic  R.  Co.,  15  Conn.  495:  They 
may  exercise  all  the  powers  within  the  fair 
intent  and  purpose  of  their  creation  which 
are  reasonably  proper  to  give  effect  to  pow- 
ers expressly  granted.    In  doing  this  tbey 
must,  unless  restricted  in  this  respect,  have 
a  choice  of  means  adapted  to  ends,  and  are 
not  to  be  confined  to  any  one  mode  of  opera- 
tion."   In  construing  a  charter  giving  to  a 
city  the  right  to  pass  ordinances  for  the  pre- 
vention and  suppression  of  fires,  and  to  ap- 
point and  remove  fire  wardens,  and  to  pre- 
scribe the  powers  and  duties  of  such  fire 
wardens,  and  of  fire  engineers  and  firemen, 
and  to  raise  money  to  support  the  fire  de- 
partment, it  was  held  that,  although  no  ex- 
press grant  of  power  was  conferred  to  pur- 
chase engines  and  apparatus,  yet  such  pow- 
er was  necessarily  or  fairly  Implied,  as  inci- 
dent to  the  power  expressly  given.  Green 
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t.  City  of  Cape  May,  41  N.  J.  Law,  45.  The 
charter  of  the  city  of  Greenville,  construed 
la  the  case  of  Maul  din  v.  City  Council  of 
Greenville,  33  S.  C.  1,  11  S.  E.  434,  provided 
that  the  council  might  purchase,  hold,  pos- 
sess, and  enjoy  any  estate,  real,  personal, 
or  mixed,  and  sell,  lease,  alien,  and  convey 
the  same,  provided  that  it  did  not  exceed 
at  any  time  $100,000,  and  also  make  and 
establish  all  such  rules,  by-laws,  and  ordi- 
nances respecting  roads,  streets,  markets, 
and  police  department  of  the  city,  and  the 
government  ot  the  city,  as  should  appear 
necessary  and  requisite  for  the  security,  wel- 
fare, and  convenience  of  the  city,  for  pre- 
serving health,  life,  and  property,  and  se- 
curing the  peace  and  good  government  of 
the  same.  The  further  power  was  given  to 
levy  taxes  sufficient  to  discharge  and  defray 
all  expenses  of  carrying  into  effect  the  ordi- 
nances, rules,  and  regulations  established  as 
provided,  with  the  limitation  that  the  tax 
should  not  exceed  75  cents  upon  every  $100 
of  real  and  personal  property  assessed.  The 
city  was  also  authorized  to  borrow  money 
for  the  public  use  of  the  corporation  by  Is- 
suing bonds  bearing  a  certain  rate  of  inter- 
eat,  and  not  to  exceed  $100,000.  Jt  was  held 
that  the  city  had  the  express  power  to  pur- 
chase, and  the  implied  power  to  operate,  an 
electric  light  plant,  so  far  as  it  is  used  for 
lighting  the  streets  and  public  buildings  of 
the  city,  but  so  far  as  it  was  used  for  fur- 
nishing light  to  private  residences  and  pla- 
ces of  business,  at  a  compensation,  it  was 
not  for  the  public  use  of  the  corporation, 
and  therefore  its  purchase  and  maintenance 
to  that  extent  were  ultra  vires.  Aside  from 
the  express  power  to  buy  and  hold  property, 
the  city  had  only  the  powers  granted  by 
what  is  usually  called  the  "general  welfare 
clause"  in  municipal  charters.  After  re- 
ferring to  the  rule  announced  by  Judge  Dil- 
lon, given  above,  the  court  say:  "Now,  test- 
ed by  this  principle,  so  clearly  stated,  how 
does  the  matter  stand?  Clearly,  the  charter 
does  not  give  the  power  to  purchase  this 
plant  in  express  words.  It  does  not  so  give 
even  the  power  to  light  the  city,  but  we  as- 
sume that  this  latter  power  may  be  fairly 
implied  from  the  grant  of  the  police  power." 
Under  a  statute  giving  cities  power  to  estab- 
lish and  maintain  electric  light  plants,  or  to 
authorise  the  erection  of  the  same,  upon  a 
majority  vote  of  the  city,  and  to  issue  bonds 
for  the  purpose  of  establishing  electric  plants, 
the  total  amount  not  to  exceed  5  per  cent 
of  the  assessed  taxable  property  within  the 
city,  Judge  Shiras  held  that  the  city  had 
the  power  to  erect  an  electric  plant  for  the 
purpose  of  furnishing  light  to  its  inhabit- 
ants in  their  stores  and  bouses,  as  well  as 
for  lighting  the  streets  and  public  places  of 
the  city.  He  says  that  it  had  been  "the 
uniform  rule  that  a  city,  in  erecting  gas 
works  or  waterworks,  Is  not  limited  to  fur- 
nishing gas  or  water  for  use  only  upon 
the  streets  and  other  public  places  of  the 
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city,  but  may  furnish  the  same  for  private 
use;  and  the  statutes  of  Iowa  now  place 
electric  light  plants  in  the  same  category." 
Thompson-Houston  Electric  Light  Co.  v. 
City  of  Newton,  42  Fed.  723.  An  Indiana 
statute  conferred  upon  municipalities  the 
power  "to  light  the  streets,  alleys,  and  other 
public  places"  of  cities  and  towns  with  elec- 
tric light  or  other  form  of  light,  and  to  con- 
tract with  any  individual  or  corporation  for 
lighting  such  streets,  alleys,  and  public  pla- 
ces with  electric  light  or  other  forms  of 
light,  on  such  terms  and  for  such  times,  not 
exceeding  10  years,  as  might  be  agreed  up- 
on. Other  provisions  In  the  act  authorized 
the  granting  to  any  person  or  corporation 
the  right  to  erect  and  maintain  the  neces- 
sary fixtures  for  supplying  electric  light  to 
the  inhabitants  of  the  municipality,  but  it 
was  conceded  by  the  court,  In  the  case  of 
City  of  Crawfordsvllle  v.  Braden,  130  Ind. 
149,  28  N.  E.  849,  that  no  provision  was 
made  in  terms  for  the  municipality  to  sup- 
ply electric  light  to  its  inhabitants.  It 
would  seem  from  the  terms  of  the  act,  in 
conferring  power  upon  the  municipality  to 
light  the  "streets,  alleys,  and  other  public 
places,"  that  It  was  the  purpose  of  the  legis- 
lature to  confine  the  corporation  to  such 
use  in  supplying  electric  light,  but  the  court 
held  that  the  corporation  had  the  right  to 
furnish  the  inhabitants  light  for  their  pri- 
vate residences  and  business  houses,  as  well 
as  lighting  the  streets  and  public  places  of 
the  city.  It  appears  that  this  right  is  based, 
In  the  case  cited,  upon  the  general  police 
power  of  the  city.  The  charter  of  the  city 
of  Nashville  conferred  the  power  "to  pro- 
vide the  city  with  water  by  waterworks, 
within  or  beyond  the  boundaries  of  the  city, 
and  to  provide  for  the  prevention  and  ex- 
tinguishment of  fires,  and  organize  and  es- 
tablish fire  companies."  The  right  of  the 
city  to  establish  waterworks,  and,  in  addi- 
tion to  making  provision  for  the  extinguish- 
ment of  fires,  to  furnish  water  to  the  in- 
habitants, was  affirmed  in  the  case  of  Smith 
v.  City  of  Nashville,  88  Tenn.  464,  12  S.  W. 
924.  The  act  passed  on  in  the  case  of  Linn 
v.  Chambersburg  Borough,  160  Pa.  St  511, 
28  Atl.  842,  expressly  authorized  any  Incor- 
porated borough  to  manufacture  electricity 
for  commercial  purposes  for  the  use  of  the 
inhabitants  of  said  borough,  and  the  con- 
stitutional power  of  the  legislature  to  con- 
fer such  right  was  recognized.  The  court 
said:  "In  view  of  the  fact  that  electricity 
is  so  rapidly  coming  into  general  use  for 
lllminating  streets,  public  and  private  build- 
ings, dwellings,  etc.,  why  should  there  be 
any  doubt  as  to  the  power  to  authorize  such 
corporations  to  manufacture  and  supply  it 
in  like  manner  as  artificial  gas  has  been 
manufactured  and  supplied?'  A  statute  in 
Kansas  gave  to  cities  of  the  second  class 
authority  to  provide  for  and  regulate  the 
lighting  of  the  streets,  and  to  make  con- 
tracts with  any  person,  company,  or  asso- 
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clatloD  for  such  purpose.  The  city  of  Hia- 
watha entered  Into  a  contract  with  the  Gen* 
eral  Electric  Company  to  construct  a  plant, 
to  be  used  by  the  city  exclusively  for  the 
purpose  of  lighting  the  public  streets,  with- 
out any  Intention  to  furnish  lights  to  pri- 
vate citizens,  or  to  use  the  same  for  any  pri- 
vate purpose.  The  court  held  that  the  city 
had  the  right  to  construct  the  plant  State 
v.  City  of  Hiawatha,  53  Kan.  477,  86  Pac. 
1119.  The  right  to  furnish  to  individuals 
for  use  in  their  private  houses  was  not  in- 
volved or  considered.  It  was  enacted  In 
Ohio  that  "the  council  of  any  city  or  village 
shall  have  power,  whenever  it  may  be  deem- 
ed expedient  and  for  the  public  good,  to 
erect  gas  works  at  the  expense  of  the  cor- 
poration, or  to  purchase  any  gas  works  al- 
ready erected  therein."  Former  statutes 
gave  municipalities  the  right  to  contract 
with  gas  companies  to  supply  cities  with 
gas,  and  the  right  of  a  city  to  erect  gas 
works  therein,  without  any  avowal  of  the 
purpose  for  which  they  were  erected,  al- 
though a  contract  had  formerly  been  made 
with  a  gas  company  to  supply  gas,  was  af- 
firmed In  the  case  of  State  v.  City  of  Ham- 
ilton, 47  Ohio  St  62,  23  N.  E.  935.  The  pow- 
er of  the  legislature  to  authorize  Incorporat- 
ed cities  and  towns  to  erect  and  maintain 
electric  plants  to  light  the  streets  and  other 
public  places  of  the  municipality,  as  well  as 
supply  light  to  private  individuals,  is  ex- 
pressly stated  in  Linn  v.  Chambersburg  Bor- 
ough, supra,  and  Opinion  of  Justices,  150  Mass. 
592,  24  N.  E.  1084. 

The  authority  of  the  city  of  Jacksonville  to 
erect  the  electric  plant  in  question,  and,  in  ad- 
dition to  lighting  the  streets  and  public  places 
therein,  to  supply  the  inhabitants  light  for 
their  private  residences  and  houses,  must  de- 
pend upon  the  charter  act  of  1887,  c.  3775. 
The  act  of  1893  (chapter  4239)  gave  the  right 
to  the  city  to  issue  bonds,  under  conditions 
therein  stated,  to  refund  the  bonded  indebt- 
edness of  the  city,  and  for  such  other  munici- 
pal purposes  as  might  be  provided  by  ordi- 
nance in  submitting  the  question  of  the  issu- 
ance of  the  bonds  to  a  vote  of  the  people. 
The  Issue  of  $75,000  of  bonds  for  the  erection 
of  an  electric  plant  having  been  carried,  the 
city  undertook  the  construction  of  the  plant 
Unless  the  erection  of  the  plant  was  a  mu- 
nicipal purpose,  within  the  meaning  of  the 
charter  powers  of  the  city,  It  could  not  be 
erected  at  public  expense.  The  act  of  1887 
provides  that  the  city  "may  purchase,  lease, 
receive,  and  hold  property,  real  and  personal, 
within  said  city;  and  may  sell,  lease,  or  other- 
wise dispose  of  the  same  for  the  benefit  of  the 
city;  and  may  purchase,  lease,  receive,  and 
hold  property,  real  and  personal,  beyond  the 
limits  of  the  city,  to  be  used  for  the  burial  of 
the  dead;  for  the  erection  of  waterworks;  for 
the  establishment  of  poor  houses,  pest  houses, 
houses  of  detention  and  correction;  for  public 
parks  and  promenades,  and  for  any  other  pub- 
lic purpose  that  the  mayor  and  city  council 


may  deem  necessary  or  proper;  and  may  sell, 
lease  or  otherwise  dispose  of  such  property  for 
the  benefit  of  the  city  to  the  same  extent  as 
natural  persons  may."  Among  the  powers 
conferred  upon  the  city  council  are  the  follow- 
ing: "To  make  regulations  to  secure  the  gen 
eral  health  of  the  inhabitants  and  to  prevent 
and  remove  nuisances;  to  provide  the  city 
with  water  by  waterworks  within  or  beyond 
the  boundaries  of  the  city;  to  provide  for  the 
prevention  and  extinguishment  of  fires  and  to 
organize  and  establish  a  fire  department;  to 
provide  for  lighting  the  city  by  gas  or  other 
illuminating  material,  or  In  any  other  man- 
ner; •  •  ♦  to  make  appropriations  for 
lighting  the  streets  and  public  buildings,  and 
for  the  erection  of  all  buildings  necessary  for 
the  use  of  the  city;  •  *  •  to  pass  all  or- 
dinances necessary  for  the  health,  convenience 
and  safety  of  the  citizens,  and  to  carry  out  the 
full  Intent  and  meaning  of  this  act  and  to 
accomplish  the  object  of  this  incorporation." 
Among  the  limitations  upon  the  city  council 
are  the  following:  "The  mayor  and  city  coun- 
cil are  forbidden  to  make  any  appropriations 
of  money  or  credit  in  the  way  of  donation, 
festivities,  pageants,  excursions,  or  parades, 
nor  shall  they  be  authorized  to  subscribe  for 
stock  in  any  railroad  company  or  In  any  oth- 
er corporation,  or  give  or  lend  any  money,  aid 
or  credit  to  any  person  or  corporation  what- 
ever, and  they  are  hereby  prohibited  from  em- 
ploying or  appropriating  the  revenues  and  tax- 
es in  any  other  manner  than  for  purposes 
strictly  municipal  and  local  and  according  to 
the  provisions  of  this  act"  Under  the  pro- 
visions regulating  the  duties  of  the  board  of 
public  works,  that  body  is  given  exclusive 
control  over  the  lighting  of  all  such  public 
places  as  may  be  deemed  necessary,  and 
"shall  have  exclusive  power  to  organise  and 
control  the  fire  department  the  waterworks 
and  its  appurtenances,  the  gas  and  other 
illuminating  works  of  the  city,  and  its  Jails 
and  houses  of  correction  and  detention." 

There  can  be  no  doubt  about  the  power  of 
the  city  of  Jacksonville  to  erect  and  maintain 
at  public  cost  an  electric  plant  of  sufficient 
power  and  capacity  to  light  the  streets  and 
public  places  in  the  corporation.  Counsel  for 
appellant  do  not  insist  here  that  the  city  does 
not  possess  such  power,  but  the  contention  Is 
that  no  power  exists  to  erect  and  maintain 
such  plant  for  the  additional  purpose  of  sup- 
plying the  inhabitants  of  the  city  with  elec- 
tric light  for  use  in  their  private  residences 
and  bouses.  Under  a  strict  construction,  as 
applied  In  the  South  Carolina  decision,  the  city 
would  have  the  power,  even  under  the  general 
welfare  clause,  to  erect  and  maintain  an  elec- 
tric plant  to  supply  light  for  the  streets  and 
public  places  of  the  city.  The  grant  of  power 
to  the  city  of  Jacksonville  to  provide  for  light- 
ing the  city  by  gas  or  other  illuminating  ma- 
terial, or  in  any  other  manner,  is  clear  and 
explicit  and  this  carries  with  It  the  power  of 
choice  of  means  to  accomplish  the  end.  Should 
this  power  be  construed  Into  a  right  to  light 
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the  streets  and  public  places  of  the  city,  but 
not  to  supply  the  inhabitants  thereof  with 
light  tor  use  in  their  private  houses?  The 
power  of  lighting  the  city  is  given  In  connec- 
tion with  the  powers  of  providing  the  city  with 
water  and  the  establishment  of  fire  depart- 
ments for  the  prevention  and  extinguishment 
of  fires.  The  Tennessee  court  construed  a 
elause  in  the  charter  of  the  city  of  Nashville, 
similar  to  the  one  In  the  Jacksonville  charter, 
into  a  power  to  supply  water,  not  only  for  the 
public  use  of  the  city,  but  for  private  use  by 
the  inhabitants.  The  statute  in  Iowa  simply 
gave  the  power  to  cities  to  erect  electric  plants 
•without  designating  the  purposes  for  which 
light  might  be  generated,  and  It  was  held  that 
it  could  be  furnished  by  the  city  to  its  in- 
habitants for  private  use  in  their  residences. 
The  Indiana  decision  clearly  sustains  the  pow- 
er claimed  by  the  city  of  Jacksonville  in  this 
case;  and  if  the  South  Carolina  case  can  be 
considered  the  other  way,  the  preponderance 
of  adjudication  seems  to  be  In  favor  of  sus- 
taining the  power  claimed  In  the  case  before 
us.  The  South  Carolina  court  did  not  have 
before  It  a  statute  like  ours,  and  we  are  of  the 
opinion  that  a  fair  construction  of  the  grant 
"to  provide  for  lighting  the  city  by  gas  or 
other  illuminating  material,  or  in  any  other 
manner,"  will  authorize  the  erection  and 
maintenance  of  an  electric  plant,  not  only  for 
lighting  the  streets  and  public  places  of  the 
city,  but  also  for  supplying,  In  connection 
therewith,  electric  light  for  the  Inhabitants  of 
the  city  In  their  private  houses.  The  power 
given  Is  to  light  the  city,  and  the  connection 
indicates  that  the  legislature  was  conferring 
powers  for  the  benefit  of  the  people,  generally, 
of  the  city.  The  restrictions  contained  In  the 
fifth  section  prohibiting  the  appropriation  of 
the  revenues  of  the  city  in  any  other  manner 
than  for  purposes  strictly  municipal  and  local, 
and  according  to  the  provisions  of  the  act,  do 
not  curtail  the  right,  if  given  in  the  grant  of 
the  power  mentioned.  Express  authority  is 
given  to  appropriate  revenue  to  accomplish 
the  purposes  of  the  act.  The  city  of  Jackson- 
ville is  a  municipal  body,  and,  of  course,  all  the 
powers  conferred  upon  it  should  be  construed 
with  a  view  of  carrying  out  its  creation  as  a 
public  agency  of  the  state.  None  of  its  grants 
should  be  held  to  confer  powers  disconnected 
with  municipal  purposes.  That  the  supplying 
the  Inhabitants  of  a  city  with  electric  light  Is 
such  a  municipal  purpose  as  will  authorize  its 
delegation  by  the  legislature  to  municipal  bod- 
ies is  sustained  by  all  the  authorities  we  have 
found.  To  the  extent  of  supplying  light  to 
the  Inhabitants  of  a  city  for  use  in  their  private 
houses,  we  discover  nothing  that  cannot,  in 
the  light  of  the  decisions,  be  called  a  munic- 
ipal purpose,  and  beyond  this  we  are  not  call- 
ed upon  to  go,  and  do  not  go  in  this  decision. 

It  Is  not  Insisted  here  that  the  dismissal  of 
the  bills,  Independent  of  the  refusal  to  grant 
the  injunctions  prayed  for,  was  error.  No 
other  relief  was  asked  for  except  the  injunc- 
tions. 


Our  conclusion  is  that  the  decrees  appealed 
from  should  be  affirmed,  and  it  will  be  so  or- 
dered. 


PRESCOTT  v.  STATE. 
(Supreme  Court  of  Mississippi.  Dec.  23, 1805.) 
Be  kg  la  ry — Proof  of  Breaking. 
Testimony  that  two  planks  on  the  side 
of  the  house  alleged  to  have  been  burglarized 
"had  slipped  down  or  were  torn  down  is  in- 
sufficient to  prove  a  breaking. 

Appeal  from  circuit  court,  Calhoun  coun- 
ty; 0.  H.  Campbell,  Judge. 

Burrill  Prescott  was  convicted  of  bur- 
glary, and  appeals.  Reversed. 

J.  L  Ballenger  and  J.  L.  Lyon,  for  appel- 
lant Frank  Johnston,  Atty.  Gen.,  for  the 
State. 

WOODS,  J.  That  the  crime  of  burglary 
was  committed  at  all  is  not  clearly  and  pos- 
itively shown  by  the  evidence  in  the  tran- 
script The  witness  whose  house  was  char- 
ged to  have  been  broken  into  says,  on  this 
point,  taking  his  evidence  most  favorably, 
that  "two  planks  on  one  side  of  the  house 
had  slipped  down,  or  were  torn  down."  The 
only  other  witness  who  testified  to  the  fact 
of  the  breaking  says,  in  her  evidence,  "There 
were  two  planks  slipped  down  on  one  side 
of  the  house."  On  her  cross-examination 
she  says,  "One  side  of  the  planks  was 
slipped  or  pulled  down."  The  evidence  is 
lacking  in  that  certainty  and  deflniteness 
that  is  necessary  to  establish  the  fundamen- 
tal fact  upon  which  the  whole  case  rested. 
If  the  planks  had  merely  slipped  down  be- 
cause of  decay  or  Insecure  fastenings,  there 
was  no  burglary,  and  the  proofs  on  this 
branch  of  the  case  are  too  meager  and  un- 
satisfactory to  support  the  grave  crime  char- 
ged. Reversed. 


OOCKE  et  al.  v.  CARRINGTON  SHOE  CO. 

(Supreme  Court  of  Mississippi.    Dec.  23, 1895.) 

Fraudulent  Conveyances  —  Evidb.s'cs  —  Otbeb 
Transactions— Sals  without  Invintobt. 

1.  On  the  issue  as  to  whether  a  sale  by  a 
debtor  of  his  stock  of  goods  to  a  creditor  in 
payment  of  a  pre-existing  debt  was  fraudulent 
as  to  other  creditors,  evidence  of  dealings  be- 
tween the  vendor  and  the  vendee  in  another 
and  distinct  transaction  is  inadmissible  in  evi- 
dence. 

2.  That  a  debtor  sold  his  stock  of  goods  in 
payment  of  a  pre-existing  debt  without  inven- 
tory, and  without  inspection  of  the  goods  by 
the  vendee,  does  not  render  the  sale  fraudulent 
as  to  other  creditors. 

Appeal  from  circuit  court,  Coahoma  county; 
R.  W.  Williamson,  Judge. 

Claim  by  J.  L.  Cocke  &  Co.  to  goods  at- 
tached by  the  Carrlngton  Shoe  Company  un- 
der attachment  agafnst  T.  J.  Davidson. 
There  was  a  judgment  for  the  Carrlngton 
Shoe  Company,  and,  on  a  motion  for  a  new 
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trial  being  overruled,  Cocke  &  Go.  appeal. 
Reversed. 

T.  J.  Davidson,  a  merchant  at  Jonestown, 
in  Quitman  county,  sold  his  stock  of  goods 
to  J.  L.  Cocke  &  Co.  for  $1,629.63,  in  payment 
of  a  note  he  owed  them  of  that  amount  No 
inventory  was  taken  of  the  goods  by  either 
Cocke  &  Co.  or  Davidson,  but  they  were  sold  in 
bulk.  Cocke  &  Co.  lived  in  Memphis,  Term.; 
did  not  see  the  goods,  but  bought  the  goods 
on  an  estimate  by  Davidson.  The  Carring- 
ton  Shoe  Company  sued  out  a  writ  of  at- 
tachment, and  had  the  stock  of  goods  seized. 
J.  L.  Cocke  &  Co.  filed  a  claim  for  the  goods, 
claiming  under  this  sale.  The  opinion  of  the 
court  contains  such  further  statement  of  the 
facts  as  is  necessary  for  a  full  understand- 
ing of  the  case. 

J.  W.  &  W.  D.  Cutrer.  and  Calvin  Perkins, 
for  appellants.    Frank  Johnston,  for  appellee. 

WOODS,  J.  The  sale  of  the  stock  of  goods 
by  Davidson  to  appellants  appears  to  have 
been  entirely  free  from  any  fraudulent  intent 
on  the  part  of  either  of  the  parties  thereto. 
This  was  so  manifest  that  no  serious  attempt 
was  made  by  the  appellees  to  attack  this 
transaction,  in  and  of  itself  considered.  The 
labored  effort  was  to  Impeach  the  good  faith 
of  the  parties  to  the  sale— one  transaction— 
by  evidence  of  dealings  between  Davidson 
and  appellants  in  another  and  wholly  distinct 
transaction  reaching  through  two  years  suc- 
ceeding the  sale  of  the  goods.  This  was  in- 
admissible, it  is  to  be  said,  in  the  first  place; 
and,  in  the  second  place,  these  subsequent 
dealings  in  the  other  and  distinct  transaction, 
as  we  view  them,  do  not  show  or  tend  to 
show  fraud  in  the  sale,  even  if  they  had  been 
admissible.  The  issue  to  which  the  trial 
should  have  been  confined  was  fraud  or  no 
fraud  in  the  sale  of  the  stock  of  goods,  and 
on  all  the  evidence— even  that  improperly  ad- 
mitted—entitled the  appellants  to  the  per- 
emptory instruction  which  they  prayed,  and 
which  was  denied  them.  The  criticisms  of 
appellants'  counsel  on  appellee's  second  and 
fourth  instructions  appear  to  be  Just,  as  does 
that  upon  the  refusal  by  the  court  to  give  the 
third  instruction  for  appellants,  marked  "Re- 
fused" in  the  record.  But  it  is  needless  to  go 
into  any  discussion  of  these  questions,  since, 
on  the  whole  case,  we  are  of  opinion  that  the 
peremptory  instruction  asked  by  the  appel- 
lants should  have  been  given.  Reversed  and 
remanded. 


KANSAS  CITY,  M.  A  B.  R.  CO.  v.  JONES. 
(Supreme  Court  of  Mississippi.  Dec.  16, 1805.) 
Railroad  Companies— Cattlb  Guards. 
Code  1892,  §  3561,  subjecting  railroad 
companies  to  a  penalty,  to  be  recovered  at  the 
suit  of  the  person  interested,  for  failure  to 
maintain  cattle  guards  where  its  tracks  pass 
through  inclosed  land,  and  also  to  maintain 
suitable  crossings  for  plantation  roads,  does 
not  render  the  company  liable,  for  failure  to 


maintain  cattle  guards,  to  a  landowner  whose 
land  is  in  no  wise  entered  or  touched  by  the 
road,  though  the  land  is  in  an  inclosed  super- 
visor's district. 

Appeal  from  circuit  court,  Union  county; 
Eugene  Johnson,  Judge. 

Action  by  W.  R.  Jones  against  the  Kan- 
sas City,  Memphis  &  Birmingham  Railroad 
Company.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

This  is  a  suit  by  appellee  against  appel- 
lant, under  Code  1892,  9  3561,  to  recover  the 
statutory  penalty  of  $250  for  failure  to  main- 
tain suitable  cattle  guards.  The  declaration 
alleges  that  the  line  of  defendant's  railroad 
runs  through  the  Third  supervisors'  district 
of  Union  county,  which  district  was  In- 
closed as  a  stock-law  district,  and,  said  rail- 
road being  so  built  and  constructed  in  and 
through  said  district  or  inclosure,  the  said 
company  erected  a  cattle  guard  in  said  road 
at  the  point  where  the  fence  which  Incloses 
said  stock-law  district  on  the  western  bound- 
ary line  crosses  or  approaches  said  rail- 
road; that  hi  1894  plaintiff  lived  and  planted 
a  crop  on  the  Inside  of  said  inclosure,  and 
near  said  cattle  guard;  that  said  railroad 
company  has  failed  to  maintain  said  cattle 
guard,  it  being  wholly  unfit  to  protect  plain- 
tiff's crop,  whereby  plaintiff  has  been  dam- 
aged, etc.  The  railroad  company  demurred 
to  the  declaration  because  the  declaration 
shows  that  the  railroad  company  did  not 
pass  through  any  Inclosed  land  of  plaintiff's; 
because  the  land  cultivated  by  plaintiff  was- 
Inside  of  the  general  stock-law  district, 
with  other  land,  In  one  general  inclosure, 
and  that  section  3561  of  the  Code  of  1892  did 
not  create  any  liability,  under  the  facts  set 
forth  in  the  declaration.  The  court  over- 
ruled the  demurrer,  and  required  defendant 
to  plead.  Defendant  pleaded  the  general  Is- 
sue and  a  second  plea  setting  up  about  the 
same  defense  as  Indicated  by  the  demurrer. 
From  a  verdict  and  Judgment  for  the  plain- 
tiff for  $250,  defendant  appealed. 

Buchanan  &  Minor,  for  appellant.  I*.  V~ 
Kenneday,  for  appellee. 

WOODS,  J.  Section  8561,  Code  1892,  i 
which  requires  of  railroad  companies,  under 
heavy  penalty,  the  construction  and  main- 
tenance of  all  necessary  or  proper  stock  gap* 
and  cattle  guards  where  their  tracks  pass 
through  Inclosed  land,  and  of  convenient 
and  suitable  crossings  over  their  tracks  for 
necessary  plantation  roads,  must  be  strictly 
construed,  and  its  application  confined  to 
cases  clearly  within  its  purview.  It  will  be 


iCode  1892,  |  8561,  provides  that:  "It  is 
the  duty  of  every  railroad  company  to  construct 
and  maintain  all  necessary  or  proper  stock-gaps 
and  cattle-guards  where  its  track  passes 
through  inclosed  land;  and  to  make  and  main- 
tain convenient  and  suitable  crossings  over  its- 
tracks  for  necessary  plantation  roads.  For  any 
failure  so  to  do,  the  railroad  company  shall  be 
liable  to  pay  two  hundred  and  fifty  dollars,  to- 
be  recovered  by  the  person  interested." 
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-observed  that  this  section,  In  treating  of  one 
subject,  makes  provision  for  both  cattle 
guards  and  plantation  road  crossings,  and 
can  only  be  Invoked  by  those  citizens  whose 
lands  are  entered  by  the  line  of  railway.  No 
other  person  would  be  entitled  to  demand  of 
a  railroad  company  the  construction  and 
maintenance  of  suitable  crossings  for  plan- 
tation roads;  for,  clearly,  only  the  planta- 
tion owner  Is  entitled  to  such  crossings. 
With  like  certainty,  reference  being  had  to 
the  entire  section,  it  appears  that  cattle 
guards  may  be  demanded  only  by  the  land 
owner  through  whose  inclosed  lands  the 
track  passes.  The  latitudlnarian  construc- 
tion contended  for  by  appellee's  counsel 
would  entitle  any  one  whose  lands  were  In- 
closed by  any  conventional  or  public  fence 
to  «ue  for  and  recover  the  statutory  pen- 
alty, in  case  of  the  failure  of  the  railroad  to 
-construct  stock  guards  or  crossings  for  plan- 
tation roads,  although  the  lands  of  such  a 
■one  were  not  touched  by  the  tracks  of  the 
railroad,  but  in  fact  lay  miles  away.  But  it 
is  plain  that  the  legislative  purpose  was  not 
to  protect  the  lands  of  a  whole  county  or  an 
■entire  supervisor's  district,  and  to  confer 
upon  every  landowner  or  lessee  of  lands  in 
the  county  or  district  the  tight  to  sue  for  and 
recover  the  penalty  In  case  of  the  railroad's 
failure  to  erect  guards  or  road  crossings  at 
the  points  where  Its  tracks  enter  and  leave 
county  or  district  fence  lines.  The  very 
terms  employed  In  the  statute  confine  the 
tight  of  action  to  those  whose  lands  are  en- 
tered by  the  line  of  railway.  The  appellee's 
land  Is  not  entered  by  the  railroad,  nor  does 
It  touch  the  same  anywhere.  The  demurrer 
to  the  declaration  was  well  taken,  and 
should  have  been  sustained.  The  judgment 
below  is  reversed,  the  demurrer  sustained, 
and  the  case  dismissed. 


NEWMAN  et  al.  v.  KLING  et  aL 
(Supreme  Court  of  Mississippi.    Dec.  9,  1895.) 
Pat  me  nt— What  Constitutes. 

A  married  woman  executed  her  deed  of 
trust  on  her  plantation  to  secure  two  notes, 
for  $12,000  each,  executed  by  her  husband,  due 
February  1,  1892,  and  February  1,  1893.  In 
April,  1892,  the  creditor  made  a  new  contract 
with  the  husband  that  any  balance  due  from 
the  husband  at  the  end  of  that  year  should  be 
regarded  as  only  advanced  for  the  succeeding 
year,  the  husband  to  ship  also  a  certain  amount 
of  cotton  to  the  creditor  for  the  advances  made. 
The  husband  gave  a  mortgage  on  his  entire 
crop,  the  proceeds  of  which  were  to  be  "im- 
puted to  any  debts"  due  by  him  to  the  credit- 
or, and  also  his  note  for  the  balance  due  for 
1891,  as  well  as  advances  to  be  made,  which 
was  discounted  by  the  creditor,  and  the  pro- 
ceeds credited  to  the  hnsband.  In  1893,  after 
the  maturity  of  the  last  note  of  $12,000,  a  new 
note  was  given  for  the  balance  due  and  certain 
advances  to  be  made,  with  mortgage  on  crop  to 
secure  the  same,  and  also  the  pledge  of  an  in- 
surance policy;  it  being  also  provided  that  the 
two  notes  for  $12,000  should  be  retained  as  se- 
curity for  the  last  note.  In  1894  the  husband 
gave  another  note  for  amounts  due  the  credit- 


or, and  again  agreed  to  ship  him  a  certain 
amount  of  cotton  daring  the  year,  and  gave 
him  a  lien  on  his  crop  as  security,  and  also 
pledged  the  same  policy;  the  husband  agreeing 
to  also  give  certain  notes,  signed  by  himself  ana 
wife,  and  secured  by  deed  of  trust  on  her  plan- 
tation. The  wife  refused  to  execute  the  notes 
and  deed  of  trust,  whereupon  the  creditor  told 
the  husband  to  go  along  as  though  nothing  had 
happened.  Held,  that  the  agreements  between 
the  creditor  and  the  husband  were  a  cancella- 
tion, by  substitution,  of  the  notes  for  which  the 
deed  of  trust  was  security. 

Appeal  from  chancery  court,  Yazoo  county; 
H.  C.  Conn,  Chancellor. 

Suit  by  Elizabeth  Kling  and  others  against 
H.  &  O.  Newman  and  another.  From  a  de- 
cree for  complainants,  defendants  Newman  ap- 
peal. Affirmed. 

Mrs.  Elizabeth  Kling  filed  the  bill  In  this  case 
against  H.  &  C.  Newman  in  the  chancery  court 
of  Yazoo  county.  E.  T.  Eggleston,  trustee,  and 
Monroe  Kling,  the  husband  of  Mrs.  B.  Kling, 
were  also  made  parties  to  the  bUL  The  bill 
sought  to  cancel  a  certain  deed  of  trust  given 
by  Mrs.  Kling  and  her  husband  on  four  plan- 
tations in  Yazoo  county,  which  was  given  to 
secure  two  notes,  for  $12,000  each,  payable 
February  1,  1892,  and  February  1,  1893;  also, 
to  secure  any  other  or  further  advances  that 
H.  &  C.  Newman,  who  were  commission  mer- 
chants In  New  Orleans,  might  make  during 
the  years  of  1892  and  1893.  The  bill  avers 
that  Inasmuch  as  Mrs.  Kling  executed  the 
deed  of  trust  on  her  separate  property,  to  se- 
|  cure  the  debt  of  her  husband,  she  became  a 
I  mere  guarantor,  and  was  entitled  to  have  no- 
i  tlce  that  defendants  had  accepted  the  deed  of 
trust  and  the  notes,  and  were  acting  upon  It, 
and  was  entitled  to  notice  of  the  advances 
made  by  them  to  Monroe  Kling  from  time  to 
time;  that  she  never  had  such  notice,  and  her 
property  was  therefore  discharged  from  all 
liability  on  account  of  the  deed  of  trust.  The 
bill  further  avers  that  in  1893  defendants  un- 
dertook and  agreed  with  Monroe  Kling  to  ex- 
tend his  Indebtedness  which  was  secured  by  the 
deed  of  trust  for  some  definite  time  in  1894, 
and  took  notes  payable  at  such  time  from 
Monroe  Kling;  and  that,  again,  In  1894,  they 
again  extended  this  Indebtedness,  without  her 
knowledge  or  consent.  There  are  some  other 
questions  In  the  case,  but  they  are  not  ma- 
terial In  the  view  of  the  case  taken  by  the 
court.  Pro  confesso  decrees  were  taken  against 
j  Monroe  Kling  and  Eggleston.  H.  &  C.  New- 
'  man  ansAvered;  admitted  the  execution  of  the 
deed  of  trust;  admitted  that  they  had  never 
notified  Mrs.  Kling  of  the  acceptance  of  the 
deed  of  trust,  or  of  the  advances  made.  They 
averred  that  the  deed  of  trust  was  acknowl- 
edged, and  in  the  acknowledgment  was  a  re- 
cital of  delivery;  and  that  M.  Kling  was  the 
i  husband  of  complainant;  and  that  their  rela- 
tions were  kindly  and  affectionate;  and  that 
he  did  not  attempt  to  conceal  anything  from 
her.  They  also  admit  the  execution  of  the 
other  trust  deeds,  but  deny  that  complainant 
was  not  fully  aware  of  the  extensions,  and 
aver  that  she  had  knowledge  of  exactly  what 
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was  going  on  between  themselves  and  Monroe 
Kling.  Depositions  of  witnesses  and  parties 
were  taken  at  the  June  term  of  the  court,  and 
the  case  was  submitted  for  decision  in  vaca- 
tion. Pending  the  decision,  the  defendants 
asked  leave  to  file  an  amended  answer.  The 
amended  answer  consisted  of  more  elaborate 
denials  of  the  allegations  of  the  bill.  It  es- 
pecially denied  any  extension  of  the  Indebted- 
ness except  in  the  manner  set  out  in  the  amend- 
ed answer.  Affidavits  were  in  support  of  the 
right  to  file  the  amended  answer.  The  chan- 
cellor declined  to  allow  the  amended  answer 
to  be  filed.  The  opinion  of  the  court  contains 
a  further  statement  of  the  facta 

Miller,  Smith  &  HIrsh,  for  appellants.  Oal- 
hoon  &  Green  and  Barnett  &  Thompson,  for 
appellees. 

WOODS,  J.  If  it  be  conceded  that  the 
amended  answer  of  appellants  should  have 
been  allowed  filed,  still  there  can  be  no  re- 
versal, for,  looking  through  the  case  as  made 
by  that  amended  answer,  we  see  that  the 
result  actually  reached  by  the  court  below 
was  the  same  which  must  have  been  arrived 
at  if  the  amendment  had  been  allowed.  The 
facta  npon  which  we  base  this  opinion  are, 
in  substance,  as  follows,  viz.:  On  March  6, 
1891,  the  appellee  executed  her  trust  deed  on 
the  lands  therein  described  for  the  purpose 
of  securing  the  payment  of  two  notes  of 
$12,000  each,  given  by  her  husband,  Monroe 
Kling,  to  appellants,  due,  respectively,  Febru- 
ary 1,  1882,  and  February  1, 1893.  On  April 
19,  1892,  Monroe  Kling  and  the  appellants 
entered  into  a  new  contract  in  writing,  where- 
in it  was  stipulated  that  any  balance  that 
might  remain  due  from  Kling  to  appellants 
at  the  end  of  that  business  year  should  be  re- 
garded as  cash  advanced  for  the  succeeding 
year;  that  Kling  should  ship,  for  the  ad- 
vances made  and  to  be  made,  1,450  bales  of 
cotton  to  appellants,  or  pay  $1.25  per  bale  on 
any  deficiency  In  that  number  of  bales;  and 
that  the  appellants  should  have  a  lien,  by 
way  of  mortgage,  on  all  cotton  and  other 
products  grown  or  controlled  by  him  (Kling); 
with  the  further  agreement  that  the  proceeds 
of  crops  should  be  "Imputed  to  any  debt" 
due  by  Kling  to  the  appellants.  The  note 
given  appellants  by  Kling,  in  accordance 
with  this  contract,  covering  the  balance  due 
for  1891,  which  was  to  be  regarded  and  treat- 
ed as  an  advance  for  1892,  as  well  as  the 
money  to  be  actually  advanced  for  1892,  and 
amounting  to  something  over  $23,000,  was 
discounted  at  8  per  cent.,  and  the  proceeds 
credited  to  Kling,  to  wit,  about  $21,500;  and 
this  note,  in  November,  1892,  when  it  fell 
due,  was  charged  to  Kling  in  his  account 
with  appellants.  On  February  11,  1893,  and 
after  maturity  of  the  last  note  of  $12,000,  for 
whose  payment  appellee  had  given  the  securi- 
ty of  the  deed  of  trust  before  mentioned, 
Kling  and  the  appellants  entered  into  anoth- 
er written  contract,  whereby,  in  considera- 


tion of  advances  to  the  amount  of  $24,000. 
made  and  to  be  made  by  appellants  to  Kling 
for  that  year  ($20,000  being  the. balance  due 
after  settlement  for  the  year  1892,  and  treat- 
ed as  that  much  cash  advanced,  and  $4,000 
to  be  thereafter  advanced  from  time  to  time), 
Kling  obligated  himself  to  ship  the  appel- 
lants during  that  year  1,500  bales  of  cotton, 
and  to  pay  $1.25  per  bale  for  any  deficiency 
in  that  number,  and,  again,  gave  a  lien,  hav- 
ing the  force  and  effect  of  a  mortgage,  on 
all  cotton  and  other  products  grown  and  con- 
trolled by  Kling,  to  secure  the  new  note  then 
given  by  Kling  to  evidence  the  Indebtedness 
for  the  year  1893.    The  net  proceeds  of  this 
note  of  1893,  due  November  1,  1893,  were 
placed  to  Kllng's  account  as  a  credit  by  ap- 
pellants, to  wit,  the  sum  of  $24,000;  discount 
at  8  per  cent,  and  commissions  at  2V6-  per 
cent  to  the  appellants,  having  been  deducted 
from  the  face  of  the  note,  of  $26,107.87.  By 
this  contract  of  1893,  it  was  provided  that 
the  two  notes  of  $12,000,  to  secure  whose 
payment  appellee  had  executed  the  trust 
deed,  should  be  retained  as  security  for  the 
last-named  note  of  $26,107.87,  and  policy  No. 
292,989  in  Equitable  Life  Insurance  Company 
was  also  pledged  as  like  security,  although 
it  appears  that  the  original  $24,000,  for  whose 
payment  the  trust  deed  had  been  given,  had 
been  reduced  to  about  $17,000,  even  by  the 
method  of  appropriation  of  payments  em- 
ployed by  the  appellants.    This  contract  of 
1893,  like  the  others,  contained  the  stipula- 
tion that  any  balance  due  on  the  account  of 
Kling  for  the  year  1893  should  be  treated  as 
a  cash  advance  for  the  year  1894.    In  Febru- 
ary, 1894,  a  new  note  for  $28,342,  due  Novem- 
ber 1,  1894,  was  executed  by  Kling  to  appel- 
lants, which  represented  the  balance  from 
1893,  and  was  treated  as  so  much  cash  ad- 
vanced by  appellants,  together  with  several 
thousand  dollars  to  be  advanced  during  the 
year;  and  the  net  proceeds  of  this  note,  after 
deducting  8  per  cent  discount  and  2%  per 
cent  commissions,  was  entered  to  Kllng's 
credit. 

Now,  the  contract  between  appellants  and 
Kling  entered  into  in  February,  1894,  bound 
Kling  to  ship  appellants  1,500  bales  of  cot- 
ton, and,  in  default  thereof,  to  pay  $1.25  for 
each  bale  he  failed  to  ship;  and  a  lien,  in 
the  nature  of  a  mortgage,  was  created  on 
cotton  and  other  products  grown  or  owned 
by  Kling,  to  secure  compliance  with  his  obli- 
gation, and  the  said  life  insurance  policy 
was  again  pledged  to  appellants.  No  refer- 
ence whatever  is  made  in  this  contract  of 
1894  to  the  original  notes  for  $12,000  each, 
but  a  totally  new  plan  for  securing  the  note 
and  contract  of  1894,  additional  to  that  just 
mentioned,  was  adopted  by  Kling  and  the 
appellants,  whereby  Kling  "agreed  to  fur- 
nish them  [the  appellants]  three  notes  of 
$7,000  each,  with  8  per  cent  interest  from 
date,  payable  one,  two,  and  three  years  after 
date,  signed  by  myself  and  wife,  secured  by 
deed  of  trust  on  which  my  present  deed  of 
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trust  to  them  rests,  which  Is  now  In  full 
force."  The  appellee  refused  to  carry  out 
the  agreement  made  by  her  husband  and  ap- 
pellants; and  after  final  effort  to  induce  her 
to  Join  Kling  in  the  execution  of  the  three 
notes  for  $7,000  each,  and  a  deed  of  trust  to 
secure  the  same,  and  her  final  refusal  to  do 
so,  one  of  the  appellants,  in  view  of  the  ap- 
pellee's refusal,  in  answer  to  K  ling's  inquiry 
as  to  what  he  must  do,  told  Kling  to  "go 
right  along  as  though  nothing  had  happen- 
ed." The  parties  to  the  contract  accordingly 
went  right  along  with  their  business,  as 
though  appellee  had  not  refused  to  sign  the 
three  $7,000  notes  and  secure  their  payment 
by  her  trust  deed;  the  appellants  making 
advances  as  usual,  and  retaining  Kiing's  note 
for  $28342,  for  the  year  1804,  and  this  note 
has  been  sued  upon  by  appellants  in  the 
chancery  court  of  Yazoo  county. 

It  seems  clear  to  us  that  the  contract  be- 
tween appellants  and  Kling  to  treat  the  bal- 
ance remaining  due  by  Kling  on  settlement 
of  his  account  for  1892  as  an  advance  of  mon- 
ey for  the  year  1893,  and  the  discount  of  the 
note  of  Kling,  containing  this  balance  as  well 
as  the  cash  actually  advanced,  and  the  credit- 
ing Kiing's  account  with  the  net  proceeds  of 
the  note  of  1893,  and  the  contract  of  1894  to 
treat  the  balance  of  1893  also  as  cash  ad- 
vanced for  1894,  the  discount  of  Kiing's  note 
of  1894,  and  the  deducting  of  commissions 
therefrom,  in  addition,  at  2%  per  cent,  and 
the  crediting  of  Kiing's  account  with  the  net 
proceeds,  taken  in  connection  with  all  the 
facts  recited  by  us,  show  a  cancellation,  by 
substitution,  of  the  notes  for  which  appellee's 
trust  deed  was  security,  despite  the  effort  of 
appellants  to  transport  bodily  this  trust  deed, 
and  Incorporate  it  into  the  new  contracts 
made  between  Kling  and  themselves  for  the 
subsequent  years.  Affirmed. 


DAVIS  et  aL  v.  LOUISVILLE  &  N.  R.  00. 

(Supreme  Court  of  Alabama.    Not.  12.  1896.) 

Pleadiso— Motion  to  Sthikb— Demubrbb— Rul- 
ings HOT  IN  Rbcokd  —  Review  —  Ple*. 
Unverified. 

1.  A  motion  to  strike  is  not  available  in 
lien  of  a  demurrer  to  a  pleading;. 

2.  Rulings  of  the  court  not  set  out  in  the 
record  cannot  be  reviewed. 

3.  A  plea  in  abatement,  not  verified,  may 
be  stricken  out  on  motion. 

4.  Rulings  based  on  the  evidence  cannot  be 
reviewed,  if  the  evidence  is  not  in  the  record. 

Appeal  from  circuit  court,  Baldwin  county; 
James  T.  Jones,  Judge. 

Action  by  Stephen  W.  Davis  and  others 
against  the  Louisville  &  Nashville  Railroad 
Company  for  the  death  of  a  mare.  Prom  a 
judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

The  appellants  brought  this  action  against 
the  defendant  to  recover  damages  for  the  al- 
leged wrongful  and  negligent  killing  of  a 


mare,  the  property  of  the  plaintiffs.  To  this 
complaint  the  defendant  pleaded  (1)  "Not 
guilty;"  and  (2)  "that  prior  to  the  institu- 
tion of  this  suit  a  suit  had  already  been  in- 
stituted between  the' same  parties,  standing 
upon  like  principles  and  supported  by  like 
evidence,  in  a  court  of  competent  Jurisdic- 
tion." The  second  plea  was  subsequently 
amended  so  as  to  read  as  follows:  "Defendant 
says  that  before  the  institution  of  this  suit  a 
suit  of  the  same  nature  was  instituted  by 
the  same  plaintiffs  as  in  this  cause,  against 
the  same  defendant,  in  which  it  was  alleged 
that  plaintiffs  had  sustained  damages  for  the 
killing  of  a  colt,  and  that  this  action  is  for 
the  alleged  killing  of  a  mare,  and  that  the 
mare  and  colt  were  killed  about  the  same 
time,  and  that,  if  plaintiffs  had  any  cause  of 
action  for  the  killing  of  either,  that  same 
should  not  have  been  split  up  into  two  causes 
of  action."  To  the  plea  as  thus  amended  the 
plaintiffs  filed  the  following  replications: 
"The  suits  do  not  stand  upon  like  principles; 
one  suit  being  for  damages  for  killing  a  colt 
at  a  certain  point  on  the  defendant's  line  of 
road,  and  the  present  suit  for  damages  for 
killing  a  mare  at  another  point  of  said  road." 
To  this  replication  the  defendant  filed  the  fol- 
lowing rejoinder:  "Defendant  says,  in  an- 
swer to  the  replication  of  plaintiffs,  that  the 
mare  and  colt  were  struck  by  defendant's 
train  at  practically  the  same  time,  but  that 
the  mare  might  have  been  dragged  or  car- 
ried for  some  distance  on  the  engine."  The 
record  proper  showed  no  rulings  upon  the 
pleadings.  In  the  bill  of  exceptions  is  found 
the  following  statement:  "To  the  second  of 
said  pleas  the  plaintiffs  objected,  and  moved 
to  strike  it  out"  The  ground  of  this  motion 
was  not  stated.  The  bill  of  exceptions  then 
states  that  at  the  suggestion  of  the  court  the 
defendant  amended  its  plea,  which,  as  amend- 
ed, was  set  out  at  length  hi  the  bill  of  ex- 
ceptions. There  is  then  the  following  state- 
ment in  the  bill  of  exceptions:  "To  the  filing 
of  which  amendment  the  plaintiffs  objected, 
and  moved  to  strike  out  the  same,  because  It 
was  a  plea  in  abatement."  The  bill  of  ex- 
ceptions also  contained  statements  in  refer- 
ence to  a  motion  made  by  the  plaintiffs  to 
strike  out  the  rejoinder  filed  by  the  defendant 
to  the  plaintiffs'  replication.  The  grounds  of 
this  motion  were  not  stated.  These  motions 
of  the  plaintiffs  to  strike  out  the  pleas  and  re- 
Joinder  were  shown  only  In  the  bill  of  excep- 
tions. The  bill  of  exceptions  not  purporting 
to  set  out  all  the  evidence,  it  is  unnecessary 
to  notice  any  of  the  rulings  of  the  lower  court 
in  the  trial  of  the  case,  to  which  exceptions 
were  reserved.  There  were  verdict  and  judg- 
ment for  the  defendant  The  judgment  en- 
try shows  no  ruling  upon  the  motion,  but 
states  that  "the  case  was  tried  on  issue  taken 
on  the  plea  of  abatement,  replication,  and  re- 
joinder thereto." 

Guy  0.  Sibley,  for  appellants.  Ray  Rush- 
ton,  for  appellee. 
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HEAD,  J.  When  a  plea  is  frivolous  or  un- 
duly prolix,  it  may,  on  motion  stating  the 
ground,  be  stricken  from  the  file.  Lindsay  v. 
Morris,  100  Ala.  546,  18  South.  619;  Code,  I 
2665.  And  when  a  plea  contains  redundant, 
surplus,  scandalous,  or  other  Improper  mat- 
ter, the  elimination  of  which  not  changing 
the  legal  effect  of  the  plea,  such  objectlonal 
parts  may  be  stricken  out,  on  like  motion. 
But  these  motions  are  addressed  to  the  dis- 
cretion of  the  trial  court,  and,  when  causes 
for  their  allowance  exist,  the  refusal  of  the 
court  to  allow  them  is  not  revlsable  here.  As 
the  party  pleading  can  take  nothing  on  the 
trial  by  reason  of  the  improper  matter,  no  le- 
gal injury  can  result  to  the  adverse  party 
from  the  refusal  to  strike  it  out  Goldsmith 
v.  Picard,  27  Ala.  142;  Perry  v.  Marsh,  25 
Ala.  650.  Therefore,  if  the  motions  of  the 
appellants,  as  set  out  in  the  biU  of  excep- 
tions, had  been  of  the  character  above  indi- 
cated, the  refusals  of  the  court  to  grant  them 
could  not  be  the  subject-matter  of  assign- 
ments of  error  here.  But  such  was  not  their 
character,  except  it  may  be  that  the  second 
plea,  before  it  was  amended,  was  frivolous. 
They  were  sought  to  be  made  to  take  the 
places  of  demurrers,  which  cannot  be  done. 
In  fact,  they,  and  the  rulings  on  them,  are 
shown  only  by  the  bill  of  exceptions;  and,  if 
they  were  allowed  to  take  the  places  of  de- 
murrers, they  could  not  be  considered  here, 
for  that  reason.  This  leaves  us  nothing  more 
to  consider.  The  bill  of  exceptions  does  net 
purport  to  set  out  all  the  evidence;  and  we 
cannot,  therefore,  pass  upon  the  propriety  of 
the  general  affirmative  charge  which  the 
court  gave  for  the  defendant,  nor  upon  the 
motion  for  a  new  trial,  which  was  refused. 
The  plaintiffs  might,  as  a  matter  of  right, 
have  had  the  plea  in  abatement  stricken  from 
the  file  because  not  verified,  but  no  motion 
was  made  in  that  behalf.  Affirmed. 


GEORGE  L.  PETERSON  CO.  v.  STEINER 
et  al. 

(Supreme  Court  of  Alabama.    Nov.  27,  1805.) 

Salb— Fkadd  or  Vendee — Bona  Fide  Pcrchaser 
from  Vendee— Liability  to  Original  Vbndor. 

1.  One  who  purchases  from  a  vendee,  for  a 
fair  consideration,  goods  which  the  vendee  has 

Srocured  a  sale  of  to  himnelf  by  fraud,  is  not 
able  in  conversion  for  the  goods  to  the  original 
vendor,  unless  he  purchased  with  notice  of  such 
fraud. 

2.  Where  one,  purchasing  from  a  vendee 
goods  which  the  vendee  has  procured  a  sale  of 
to  himself  by  fraud,  surrenders,  as  the  consid- 
eration therefor,  several  notes  of  the  vendee, 
the  fact  that  one  of  the  notes  is  usurious  will 
not,  as  vitiating  the  entire  consideration,  ren- 
der him  a  purchaser  in  bad  faith,  in  trover  for 
their  conversion  by  the  original  vendor. 

Appeal  from  circuit  court,  Jefferson  county; 
James  J.  Banks,  Judge. 

This  was  an  action  of  trover,  brought  by 
the  appellant,  the  George  L.  Peterson  Com- 


pany, a  corporation,  against  the  appellees. 
Burg  hard  Steiner  and  Sigfrled  Stelner,  to  re- 
cover damages  for  the  alleged  conversion  by 
the  defendants  of  a  lot  of  wood  mantels.  Is- 
sue was  joined  on  the  plea  of  the  general  is- 
sue   The  suit  is  sought  to  be  maintained  ou 
the  ground  of  fraud  in  the  purchase  of  the 
goods;  the  vendor  having  elected  to  rescind 
the  sale  on  the  ground  of  such  alleged  f  rand. 
Upon  the  trial  of  the  case,  as  is  shown  by 
the  bill  of  exceptions,  the  evidence  tended  to 
show  that  the  plaintiff  sold  a  lot  of  wood 
mantels,  which  are  the  subject-matter  of  the 
present  suit,  to  Samuel  U 11  man,  who  was  then 
doing  business  in  Birmingham,  and  that  the 
goods  were  afterwards  sold  by  said  UHman 
to  the  defendants  in  payment  of  an  alleged 
indebtedness,  due  from  said  Ullman  to  the 
defendants.    The  goods  were  sold  to  Ull- 
man by  a  traveling  salesman  of  the  plaintiff 
in  May,  1800,  but  were  not  to  be  delivered 
until  later.   Upon  the  receipt  of  a  letter  from 
the  said  Ullman,  dated  September  23,  1890, 
Instructing  the  plaintiff  to  ship  the  goods, 
they  were  accordingly  shipped  to  said  Ullman 
on  October  18th,  following.    Ullman  failed 
and  went  out  of  business  on  November  24, 
1800.    The  evidence  for  the  plaintiff  tended 
to  show  that  Ullman  made  a  false  statement 
concerning  his  business  and  financial  condi- 
tion .to  tbe  Dun's  Mercantile  Agency  in 
July,  1800,  and  that  the  sale  was  made  part- 
ly on  the  faith  of  the  financial  standing;  as 
given  him  by  Dun's  Mercantile  Agency.  Part 
of  the  goods  were  sold  in  the  usual  course  of 
trade,  and  the  residue  of  them,  valued  at 
about  $1,100,  together  with  other  goods,  were 
sold  by  Ullman  to  the  defendants  on  Novem- 
ber 24,  1800,  just  before  his  failure,  in  full 
payment  and  satisfaction  of  his  indebtedness 
to  the  defendants,  which  was  evidenced  by 
several  promissory  notes,  which  notes  were 
thereupon  surrendered  by  defendants  to  Ull- 
man. The  testimony  for  the  defendants  tend- 
ed to  show  that  they  had  no  information  or 
notice  as  to  how  Ullman  acquired  any  of  said 
goods,  or  that  he  had  not  paid  for  the  same, 
but  that  they  took  them  in  payment  of  a 
bona  fide  debt.    It  was  further  shown  by 
the  evidence  in  the  case  that  the  promissory 
notes,  which  evidenced  the  Indebtedness  of 
Ullman  to  the  defendants,  were  given  for 
different  loans  of  money  made  by  defendants 
to  Ullman  at  different  times;  and  that  the 
interest  charged  on  some  of  said  loans  was 
usurious,  but  on  others  was  at  the  legal  rate. 
Upon  the  introduction  of  all  the  evidence,  the 
court,  at  the  request  of  the  defendants,  gave 
to  the  jury  the  following  written  charge: 
"If  the  jury  believe  the  evidence  they  must 
find  for  the  defendants."  The  plaintiff  duly 
excepted  to  the  giving  of  this  charge.  There 
were  other  rulings  of  tbe  court  shown  by 
the  bill  of  exceptions,  but  the  opinion  on  the 
present  appeal  renders  it  unnecessary  to  no- 
tice them  in  detail.    There  were  verdict  and 
Judgment  for  the  defendants.    The  plaintiff 
appeals,  and  assigns  as  error,  among  other 
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rulings  of  the  trial  court,  the  giving  of  the 
general  affirmative  charge  for  the  defendants. 

Mountjoy  &  Tomlinson,  for  appellant  Cab- 
anisa  &  Weakley,  for  appellees. 

HARALSON,  J.  For  the  purposes  of  this 
appeal,  it  may  be  conceded,  without  deciding 
the  question,  that  U 11  man,  the  original  pur- 
chaser of  the  goods,  practiced  a  fraud  on  the 
plaintiffs,  who  sold  them  to  him,  and  that  the 
sale  was  of  such  a  fraudulent  character,  as 
authorized  plaintiffs  to  rescind  it,  and  sue 
the  appellees,— who  are  subpurchasers  of  the 
goods  from  Ullman,— for  their  conversion. 
Allowing  that  plaintiffs,  as  the  burden  was  on 
them  to  do,  had  made  sufficient  proof  to  au- 
thorize them  to  rescind  and  bring  this  suit, 
the  burden  was  then  on  the  defendants,  to 
prove  that  they  paid  value  for  the  goods, 
which  If  shown  by  them,  the  burden  shifted 
to  the  plaintiffs  to  prove,  that  the  defend- 
ants, when  they  bought,  or  before  they  paid 
the  purchase  money,  had  notice  of  the  fraud 
in"  the  original  purchase.  Spira  v.  Hornthall, 
77  Ala.  138;  Kyle  v.  Ward,  81  Ala.  120,  1 
South.  4(38;  Robinson  v.  Levi,  81  Ala.  138,  1 
South.  554;  Hoyt  v.  Turner,  84  Ala.  527,  4 
South.  058;  Scheuer  v.  Goetter,  102  Ala.  313, 
14  South.  774.  The  defendants  fully  and  sat- 
isfactorily established  the  existence  and 
amount  of  their  claims  against  Ullman,— that 
their  several  notes  and  bills  aggregated  the 
amount  of  $1,714,  which  they  canceled  and 
gave  up  as  fully  satisfied  and  paid  in  the 
purchase  of  the  remnant  of  said  Ullman's 
stock  of  goods,  of  value  not  greater  than  the 
consideration  paid  for  them.  There  was  a 
failure  of  proof  on  the  part  of  the  plaintiffs 
to  show,  that  the  defendants,  as  subpurchas- 
ers, at  the  time  they  purchased  and  paid  for 
the  goods,  had  any  knowledge  or  notice  of 
fraud,  if  any,  which  their  vendor,  Ullman, 
practiced  upon  the  plaintiffs,  when  he  made 
his  original  purchase  from  them,  or  of  such 
facts  as  would  put  a  reasonable  person  on 
Inquiry,  which  if  followed  up,  would  lead  to 
such  notice.  The  plaintiffs  not  only  failed  to 
make  such  proof,  but  the  defendants  made 
full  and  satisfactory  proof  to  the  contrary. 

On  the  case  as  thus  stated,  it  is  clear  the 
plaintiffs  have  no  right  of  recovery.  But, 
they  set  up,  that  the  debts  which  Ullman 
owed  defendants  were  usurious,  and  for  that 
reason,  defendants  have  no  right  to  claim 
that  they  are  bona  fide  purchasers  for  value. 
In  Le  Grand  v.  Bank,  81  Ala.  131,  1  South. 
400,— a  case  similar  to  the  one  in  hand,— it 
was  said.  "If  the  consideration  paid  for  prop- 
erty by  a  purchaser  is  entire  and  indivisible, 
and  usury  enters  into  it  be  is  not  regarded, 
under  our  decisions,  as  a  bona  fide  purchaser 
of  such  property,"— citing  as  sustaining  the 
principle,  Bait  marsh  v.  Tuthlll,  13  Ala.  300; 
Wailes  v.  Couch,  75  Ala.  134;  McCall  v.  Rog-. 
era,  77  Ala.  349,  to  which  list  others  might 
be  added.  It  was  shown  by  one  of  the  de- 
fendants in  his  testimony,  "that  no  usury 
had  been  charged  on  some  of  the  loans  in 
v.l8so.no.28— 44 


question,  while  on  others,  usurious  rates 
(from  8  to  12  per  cent.)  had  been  charged; 
that  one  of  the  notes  which  was  surrendered, 
at  the  time  the  bill  of  sale  was  made,  to  wit, 
the  note  for  $465.40,  was  given  for  an  over- 
draft,  and  that  the  interest  charged  on  said 
overdraft  and  note,  was  at  the  rate  of  8  per 
cent,  per  annum."  There  was  no  evidence  in 
conflict  with  this  statement  The  plaintiffs' 
counsel  contend,  that  where  several  notes,  as 
here,  constituted  the  consideration,  some  of 
which  contained  usury,  while  others  did  not. 
Jhe  consideration  is  entire  and  indivisible, 
and  if  a  part  was  tainted  with  usury,  it  in- 
fected the  whole,  and  defendants,  as  sub- 
purchasers, could  not  use  such  a  considera- 
tion as  a  basis  for  becoming  a  bona  fide  pur- 
chaser for  value  of  a  stock  of  goods  which 
had  been  fraudulently  purchased  by  their 
vendor,  Ullman,  from  the  plaintiffs.  But, 
this  question  arose,  and  was  disposed  of,  In 
the  case  of  Le  Grand  v.  Bank,  supra,  against 
this  contention  of  counsel.  The  charge  was 
asked  in  that  case,  and  held  to  have  been 
properly  refused,  that  if  the  Jury  believed 
from  the  evidence  that  any  part  of  the  debt 
against  the  original  purchaser,  which  was 
surrendered  and  given  up  by  the  bank  in 
payment  of  the  stock  of  goods,  was  usury, 
then  the  bank,  (a  subpurchaser)  was  not  a 
bona  fide  purchaser.  In  that  case,  one  of 
the  notes  surrendered,  as  here,  was  without 
usury,  while  the  others  were  usurious.  These 
notes  were  held  to  be  severable  considera- 
tions for  the  sale,  and  that  usury  having  en- 
tered into  some  and  not  all  of  them,  that  fact 
did  not  render  the  buyer  a  mala  fide  purchas- 
er, as  to  the  entire  property  purchased,  where 
the  question  of  title  arose  in  a  court  of  law, 
—as  in  that  case  and  this  one,— in  an  actiou 
of  trover,  dependent  on  the  plaintiffs'  right 
to  disaffirm  the  sale,  so  as  to  reinvest  them- 
selves with  the  title  to  the  entire  property 
in  controversy.  It  was  added,  "Even  if  the 
proposition  be  maintainable,  that  such  a  pur- 
chaser can  be  protected  as  against  a  superior 
equity  pro  tanto,  to  the  extent  of  the  non- 
usurious  consideration  paid,  a  court  of  equity 
alone  would  have  Jurisdiction  to  adjust  the 
rights  of  the  parties,  and  the  power  of  a 
court  of  law  would  be  Inadequate  for  the  pur- 
pose, dealing  as  it  does  with  legal  titles  only, 
and  not  with  mere  equities." 

There  was  no  error  in  giving  the  general 
charge  for  the  defendant.  The  other  ques- 
tions raised  need  not  be  considered.  Affirm- 
ed. 


ELLIOTT  v.  ROUND  MOUNTAIN  COAL  & 
IRON  CO. 

'  (Supreme  Court  of  Alabama.    Nov.  26.  1895.) 

Unlawful  Detainer  —  Bill  of  Exceptions  — 
Identification  of  Documents  —  General 
Affirmative  Charge— Presumptions. 

1.  A  bill  of  exceptions,  in  an  action  of  un- 
lawful detainer,  reciting  that  it  was  agreed 
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that  the  clerk  might  set  ont  the  demand  made 
by  the  plaintiff  on  defendant  for  possession  of 
the  premises,  and  a  letter  of  a  certain  date  writ- 
ten by  plaintiffs  president,  do  not  sufficiently 
identify  the  instruments  to  authorize  the  clerk 
to  set  them  ort  after  the  bill  was  signed. 

2.  A  bill  of  exceptions  reciting  that  it  was 
agreed  that  the  clerk  might  insert  certain  in- 
struments, so  identified,  by  reference  to  their 
dates,  subjects,  and  parties,  as  to  insure  against 
mistake  in  copying  them,  authorized  the  inser- 
tion of  said  instruments  after  the  bill  was  sign- 
ed. 

3.  Though  the  general  affirmative  charge 
was  given  for  plaintiff  in  an  action  of  unlawful 
detainer,  it  cannot  be  presumed  that  a  mere# 
demand  for  possession,  which  was  omitted  from 
the  bill  of  exceptions,  evidenced  any  fact  show- 
ing plaintiff' 8  right  to  possession. 

4.  Whcie  a  lease  provided  that,  if  the  lessee 
should  fail  to  run  a  furnace  on  the  leased  prem- 
ises to  its  full  capacity,  then  he  should  surren- 
der the  sanie  to  the  lessor  upon  30  days'  notice, 
it  will  be  presumed,  in  support  of  the  general 
affirmative  charge  which  was  given  for  the  les- 
sor in  an  action  for  unlawful  detainer,  that  a 
letter  written  by  the  lessor,  and  offered  in  evi- 
dence, but  not  in  the  record,  contains  the  notice 
specified  in  the  lease,  and  evidence  that  the  les- 
see had  not  managed  the  furnace  as  agreed. 

5.  A  general  affirmative  charge  for  plain- 
tiff in  an  action  of  unlawful  detainer  was  prop- 
er, where,  while  defendant  was  in  possession, 
the  lease  was  canceled  by  mutual  consent,  and 
defendant  thereafter  refused  to  surrender  pos- 
session upon  demand  therefor,  even  though 
there  had  been  an  extension  of  the  lease  prior 
to  said  cancellation. 

Appeal  from  circuit  court,  Cherokee  county; 
John  B.  Tally,  Judge. 

Action  of  unlawful  detainer  by  the  Round 
Mountain  Coal  &  Iron  Company  against 
James  M.  Elliott.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

In  the  bill  of  exceptions  in  the  transcript, 
which  was  filed  in  this  court  on  appeal,  there 
was  copied  at  length  all  the  documentary  evi- 
dence which  was  introduced  on  the  trial  of 
the  cause  in  the  court  below.  In  answer  to 
a  writ  of  certiorari  issued  by  this  court  to 
bring  up  a  correct  copy  of  the  bill  of  excep- 
tions as  signed  by  the  trial  judge,  there  was 
certified  a  copy  of  such  bill  of  exceptions,  in 
which  the  documentary  evidence  introduced 
on  the  trial  was  not  set  out  at  length,  but 
was  referred  to,  as  will  be  shown  in  the  fur- 
ther statement  of  this  case.  On  the  trial  of 
the  cause  the  plaintiff  introduced  in  evidence 
the  lease  executed  by  it  to  the  defendant  for 
the  property  involved  In  the  controversy,  and 
also  the  marginal  entry  by  counsel  of  said 
lease.  The  bill  of  exceptions  signed  by  the 
Judge  then  recites:  "(Here  It  is  agreed  that 
the  clerk  may  set  out  the  lease  and  the  said 
marginal  entry.)"  This  lease,  as  set  out  in 
the  transcript,  showed  that  the  plaintiff  had 
rented  the  premises  involved  In  the  suit  to 
the  defendant  from  January  1,  1886.  to  De- 
cember 31.  1801.  The  marginal  entry  was  as 
follows:  "We  hereby  cancel  the  unexpired 
time  this  lease  has  to  run,  and  from  this  date 
it  is  under  the  control  of  the  Round  Mountain 
Coal  and  Iron  Co.  Augusta,  Ga.  Jan'y  0th, 
1891.  Round  Mountain  Coal  &  Iron  Co.,  per 
Wm.  C.  Sibley,  Pres't.  J.  M.  Elliott,  Sr." 
The  plaintiff  then  offered  in  evidence  a  de- 


mand in  writing  made  by  W.  C.  Sibley,  as 
president  of  the  plaintiff,  on  the  defendant, 
for  the  possession  of  the  property.  The  bill 
of  exceptions,  as  signed,  then  states:  "(Here 
it  is  agreed  that  the  clerk  may  set  out  this 
demand  in  full)"  Upon  the  examination  of 
W.  C.  Sibley,  he  testified  that  he  was  the 
president  of  the  plaintiff  at  the  time  of  mak- 
ing the  lease  to  the  defendant,  and  had  con- 
tinued such  up  to  the  time  of  the  trial.  He 
further  testified  that  on  October  28,  1889. 
there  was  a  resolution  passed  by  the  board  of 
directors  of  the  plaintiff,  giving  to  the  de- 
fendant the  right  to  extend  the  time  of  the 
lease  for  two  years,  upon  condition  that  he 
would  make  certain  Improvements  upon  the 
property.  The  bill  of  exceptions,  as  signed, 
then  states:  "(Here  it  is  agreed  the  clerk 
may  set  out  this  resolution  in  full.)"  The 
witness  then  testified  that  this  extension  was 
never  made,  by  reason  of  the  failureof  the  de- 
fendant to  comply  with  the  conditions  upon 
which  It  was  to  be  granted;  that  he  (the  wit- 
ness), as  president  of  the  plaintiff,  never  told 
the  defendant  not  to  make  any  improvements 
any  time  after  October,  1889;  and  that  he 
did  not  remember  writing  him  a  letter  to  this 
effect,  but  that  he  wrote  a  letter  to  the  de- 
fendant which  was  dated  April  3,  1890.  The 
bill  of  exceptions,  as  signed,  then  states:  "De- 
fendant offers  this  letter  of  April  3,  1890. 
(Here  it  is  agreed  that  the  clerk  may  set  out 
this  letter  written  by  Wm.  C.  Sibley,  as  pres't 
of  the  plaintiff,  on  the  3d  April,  1890.)"  There 
was  testimony  that  on  January  6, 1891,  a  res- 
olution was  passed  by  the  board  of  directors 
of  the  plaintiff,  in  response  to  a  proposition 
made  by  the  defendant,  that  the  lease  be  can- 
celed, and  that  the  defendant  be  given  the 
right  to  purchase  the  property,  or  sell  it  to 
others,  within  a  certain  designated  time.  The 
bill  of  exceptions,  as  signed,  then  recites: 
"The  defendant  then  offered  the  resolution  in 
regard  to  the  cancellation  of  the  original 
lease  passed  January  the  6th,  1891.  (Here  it 
Is  agreed  the  clerk  may  set  out  this  resolution 
In  full.)"  The  proposition  which  was  the 
foundation  of  this  resolution,  and  which  was 
dated  January  6,  1891,  was  introduced  in  evi- 
dence. The  bill  of  exceptions,  as  signed,  then 
stated:  "(Here  the  plaintiff  offered  this  writ- 
ten proposition,  dated  on  the  6th  of  January. 
1891,  and  it  is  agreed  the  clerk  may  set  the 
same  out  in  full  here.)"  The  testimony  show- 
ed that  upon  the  passage  of  this  resolution 
the  lease  was  canceled,  and  that  the  marginal 
entry  of  such  cancellation  was  made  upon  the 
lease,  as  the  result  of  the  proposition  made  by 
the  defendant,  and  the  passage  of  the  resolu- 
tion of  cancellation  made  In  answer  thereto 
The  evidence  for  the  plaintiff  tended  to  show 
that  after  the  cancellation  of  the  lease,  and 
upon  the  defendant's  refusal  to  surrender  the 
plaintiff's  property  to  its  authorized  agent, 
the  plaintiff,  through  Its  president,  made  a  for- 
mal demand  for  said  property.  The  other 
facts  of  the  case  are  sufficiently  stated  In  the 
opinion. 


Digitized  by  Google 


Ala.) 


ELLIOTT  t>.  ROUND  MOUNTAIN  COAL  &  IRON  CO. 


691 


Upon  the  hearing  of  all  the  evidence,  the 
court,  at  the  request  of  the  plaintiff  In  writ- 
lug,  gave  the  general  affirmative  charge  In  its 
behalf.  The  defendant  duly  excepted  to  the 
giving  of  this  charge,  and  also  excepted  to 
the  court's  refusal  to  give  the  general  affirma- 
tive charge  In  his  behalf,  as  requested  by 
him.  There  were  verdict  and  judgment  for 
the  plaintiff.  The  defendant  appeals,  and  as- 
signs as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 
The  appellee  made  a  motion  In  this  court  to 
strike  out  from  the  bill  of  exceptions,  which 
was  copied  In  the  transcript,  the  various  items 
of  documentary  evidence,  because  In  the  ref- 
erences thereto  in  the  bill  of  exceptions,  as 
signed  by  the  court,  such  writings  were  not 
sufficiently  described,  and  the  directions  In 
reference  to  them  were  not  sufficiently  defi- 
nite to  identify  the  papers  which  were  to  be 
copied.  Each  separate  writing  offered  In  evi- 
dence was  Included  in  this  motion. 

Carden  &  Daniel  and  J.  A.  Bilboo,  for  ap- 
pellant.  J.  L.  Burnett  for  appellee. 

McCLBLLAN,  J.  Under  the  rule  declared 
in  Pearce  v.  Clements,  73  Ala.  250,  and  reaf- 
firmed in  Moore  v.  Penn,  95  Ala.  200, 10  South. 
343;  Kyle  v.  Improvement  Co.,  96  Ala.  376, 
11  South.  478;  and  other  cases,— the  motion 
of  appellee  to  strike  from  the  bill  of  excep- 
tions the  demand  in  writing  for  the  possession 
of  the  premises  sued  for,  and  also  the  letter 
written  by  W.  O.  Sibley,  as  president  of  the 
Round  Mountain  Coal  &  Iron  Co.,  on  April 
3,  1890,  must  be  granted.  These  papers  were 
not  copied  into  the  bill  of  exceptions  before  It 
was  signed  by  the  presiding  judge,  but  blanks 
were  left  therein,  in  which  the  clerk  subse- 
quently copied  these  papers,  in  supposed  obe- 
dience to  the  directions  inserted  parenthetic- 
ally in  the  bill;  but  these  directions  are  not 
sufficiently  definite  and  specific  as  to  the 
identity  of  the  papers  to  be  copied  to  reasona- 
bly exclude  a  mistake  with  reference  there- 
to. As  to  the  demand,  this  appears  In  the 
bill  of  exceptions,  as  signed  by  the  judge: 
"The  plaintiff  then  offered  the  demand  in 
writing  made  by  W.  C.  Sibley,  as  president  of 
plaintiff,  on  the  defendant  for  the  possession 
of  the  property.  (Here  it  i*  agreed  that  the 
clerk  may  set  out  the  demand  in  full.)"  The 
date  of  the  demand  is  not  given,  nor  is  the 
date  of  Its  service  on  defendant,  nor  is  it  In- 
dicated what  property  was  the  subject  of  the 
demand.  In  respect  of  said  letter,  the  bill  of 
exceptions,  as  signed,  shows  that  while  Sib- 
ley was  on  the  stand  as  a  witness  he  said, 
"I  wrote  this  letter  of  date  3d  of  April, 
1890,"  and  that  thereupon  the  defendant  of- 
fered "this  letter  of  April  3,  1890,"  and 
then  follows:  "(Here  It  is  agreed  that  the 
clerk  may  set  out  the  letter  written  by 
Win.  C.  Sibley,  as  prest.  of  plff.,  on  the  3rd 
of  April,  1890.)"  Neither  the  subject-matter 
of  the  letter,  nor  the  name  of  the  person  to 
whom  It  was  addressed,  is  indicated.  Any 


letter  written  by  Sibley  as  such  president,  on 
that  day,  to  anybody,  on  any  subject,  would 
have  filled  this  description  equally  well.  The 
other  papers  referred  to,  but  not  set  out  In 
the  bill  of  exceptions,  were,  in  our  opinion,  so 
Identified  therein  by  reference  to  their  dates, 
subjects,  and  parties  as  to  reasonably  Insure 
against  mistakes  on  the  part  of  the  clerk  in 
carrying  out  the  directions  to  insert  them. 
The  motion  of  appellee,  as  to  these,  Is  over- 
ruled. 

The  bill  of  exceptions  purports  to  set  out  the 
evidence  adduced  at  the  trial.  Yet,  with  this 
letter  of  Sibley  and  the  demand  stricken  out, 
it  shows  that  documents  were  received  in  evi- 
dence which  are  not  copied  in  the  bill,  and 
which  cannot,  therefore,  be  examined  by  this 
court.  On  this  state  of  case,  if  there  could  be 
anything  in  these  documents  which  would  jus- 
tify the  affirmative  charge  given  by  the  court 
for  the  plaintiff,  we  are  to  presume  they  con- 
tained such  thing,  and  affirm  the  case,  so  far 
as  its  fate  here  depends  upon  the  correctness 
of  that  action  by  the  lower  court.  We  do  not 
see  how  this  presumption  could  be  Indulged 
with  respect  to  the  demand,  since  what  is  said 
of  it  in  the  bill  of  exceptions,  as  signed,  ex- 
cludes the  Idea  that  It  was  anything  more 
than  a  mere  demand  for  possession;  and  it  is 
not  conceivable  how  such  a  document  could 
evidence  any  fact  showing  the  plaintiff's  right 
to  the  possession,  although  it  does  evidence 
a  step  in  the  proceeding  taken  in  the  assertion 
of  that  right.  But  as  to  the  letter,  it  would 
seem,  this  doctrine  of  presumption  can  and 
should  be  applied.  The  lease  under  which  the 
defendant  held  the  premises  sued  for  at  the 
time  the  letter  was  written  contained  this  pro- 
vision: "Should  the  party  of  the  second  part, 
the  lessee,  fail  to  run  the  aforesaid  furnace  to 
its  full  capacity,  then  he  agrees  to  surrender 
the  aforesaid  Round  Mountain  property  to  the 
party  of  the  first  part,  the  lessors,  on  their 
giving  him  thirty  days'  notice  to  do  so,  if  they 
so  require."  This  letter  of  Sibley  might  pos- 
sibly have  contained  the  notice  thus  provided 
for,  and  also  evidence  of  the  fact  that  the  de- 
fendant had  not  run  the  furnace  to  its  full 
capacity,  as  a  predicate  for  such  notice;  and 
these  facts  would  have  terminated  the  lease, 
and  shown  that  plaintiff  was  entitled  to  re- 
cover. It  would  seem  that  the  plaintiff  was 
entitled  to  the  affirmative  charge  on  this  con- 
sideration alone.  Moore  v.  Penn,  95  Ala.  200, 
10  South.  343.  But,  aside  from  that,  the  evi- 
dence which  was  before  the  lower  court,  and 
properly  in  the  transcript  here,  in  our  opinion, 
makes  out  the  plaintiff's  case  beyond  contrary 
inference,  and  justified  the  court  in  giving  the 
affirmative  charge  in  m  Its  favor.  It  showed 
that  the  defendant  rented  the  Round  Moun- 
tain property  from  the  plaintiff;  that  while  he 
was  in  possession  under  tin*  lease,  as  plain- 
tiffs tenant,  the  rental  contract  was  canceled 
in  writing,  by  mutual  consent;  and  that,  up- 
on demand  made  for  the  possession  by  the 
plaintiff  after  this  cancellation,  he  failed  and 
refused  to  surrender  the  property,  but  con-. 

Digitized  by  Google 


392 


SOUTHERN  REPORTER,  Vol.  18. 


(Ala. 


tinued  In  possession  until  after  this  salt  was 

brought.  Thus  the  case  stood  on  the  undis- 
puted evidence.  There  Is  something  In  the 
record  about  an  extension  of  the  original 
lease,  but  it  clearly  appears,  from  the  circum- 
stances of  the  cancellation,  and  all  the  other 
evidence  in  the  case,  that  this  extension,  if  it 
was  ever  agreed  upon,  fell  with  the  original 
lease.  And  there  was  no  evidence  adduced 
or  offered  tending  to  show  that,  notwithstand- 
ing the  cancellation,  the  defendant  retained 
any  right  to  the  continued  possession,  except 
possibly  for  60  days,  during  which  he  had  a 
right  to  sell  the  property  as  the  agent  of  the 
plaintiff,  and  which  had  lapsed  long  before 
this  suit  was  instituted.  There  is  some  evi- 
dence that  the  plaintiff  owed  defendant,  or 
that  he  so  claimed,  for  improvements  he  had 
put  on  the  property;  but,  conceding  this,  the 
fact  did  not  entitle  him  to  continue  in  its  pos- 
session. On  these  considerations,  our  conclu- 
sion Is  that  the  court  below  properly  gave  the 
affirmative  charge  for  the  plaintiff;  and  it  is 
manifest  that  this  conclusion  could  not  be  af- 
fected by  the  evidence  offered  by  the  defend- 
ant, and  excluded  on  plaintiffs  motion,  so  that 
whether  the  circuit  court  erred  or  not,  in  that 
regard,  Is  immaterial.  If  error,  It  was  with- 
out injury.  The  Judgment  of  the  circuit 
court  is  affirmed. 


LEDBETTER  &  CO.  LAND  &  LOAN  ASS'N 

et  al.  v.  VINTON. 
(Supreme  (3ourt  of  Alabama.    Nov.  27.  1895.) 

Appealable  Okdbr— Time  to  Sign  Exceptions— 
Default  Judgments— Pkoof  op  Execution  op 
Note—  Attorney's  Fees—  Liability  op  Agent. 

1.  An  order  refusing  to  set  aside  a  defanlt 
judgment  is  not  appealable. 

2.  A  bill  of  exceptions,  not  signed  for  more 
than  30  days  after  judgment,  no  order  being 
made  to  extend  the  time,  will  not  be  considered 
on  appeal. 

3.  Under  Code.  §  2769,  providing  that  ev- 
ery written  contract,  the  foundation  of  die  suit, 
purporting  to  be  executed  by  the  party  sought 
to  be  charged,  is  evidence  of  its  own  execution, 
it  was  not  necessary,  on  default  in  an  action  on 
n  note,  to  offer  proof  of  the  execution  of  the 
.note  in  the  manner  alleged  in  the  complaint. 

4.  A  note  containing  a  stipulation  for  at- 
torney's fees  will  support  a  judgment  by  de- 
fault which  includes  such  fees,  without  a  writ 
of  Inquiry. 

5.  An  agent  who  lends  his  principal's  money 
to  a  third  person  may  become  bound  for  the  re- 
payment thereof. 

Appeal  from  city  court  of  Annlston;  James 
W.  Lapsley,  Judge. 

Action  on  a  note  by  Anna  M.  Vinton 
against  Ledbetter  &  Co.  Land  &  Loan  Asso- 
ciation and  others.  Erom  a  Judgment  by  de- 
fault, defendants  appeal.  Affirmed. 

This  was  an  action  brought  by  the  appel- 
lee, Mrs.  Anna  M.  Vinton,  against  the  ap- 
pellants, and  counted  on  a  promissory  note 
dated  October  1,  1890.  The  suit  was  insti- 
tuted January  6,  1893.  The  complaint  set 
out  the  note  in  hsec  verba,  which  was  made 
payable  to  the  plaintiff,  who  was  then  Mrs. 


Anna  M.  Church  (having  afterwards  married 
L.  M.  Vinton).  Said  note  contained  the  fol- 
lowing stipulation:  "And  in  case  this  note  Is 
not  paid  at  maturity,  or  is  collected  by  an 
attorney,  by  suit,  or  otherwise,  we  agree 
to  pay  all  costs  of  collection,  including  ten 
per  cent,  attorney's  fees."  The  other  alle- 
gations of  the  complaint  are  sufficiently  stat- 
ed in  the  opinion. 

On  March  6,  1893,  the  following  judgment 
was  entered  in  said  case:  "Came  the  plain- 
tiff, by  attorney,  and,  it  being  shown  to  the 
court  by  due  and  legal  proof  that  J.  M.  Led- 
better Is  the  president  of  the  Ledbetter  &  Co. 
Land  and  Loan  Association,  and  that  due 
and  legal  service  was  had  upon  him,  and 
the  defendants,  having  all  been  duly  sum- 
moned and  called,  came  not,  but  made  de- 
fault, and  on  motion  of  the  plaintiff  It  is 
considered  by  the  court  that  the  plaintiff 
have  and  recover  of  the  defendants  the  sum 
of  eleven  hundred  and  fifty-seven  and  ••/!<>• 
($1,157.66)  dollars,  together  with  the  costs 
In  this  behalf  expended,  for  which  let  execu- 
tion issue."  On  April  4,  1893,  the  defend- 
ants made  a  motion  to  set  aside  the  judg- 
ment by  default,  theretofore  rendered,  and 
to  grant  a  new  trial  in  said  case  on  certain 
alleged  grounds.  On  June  19,  1893,  the  mo- 
tion for  a  new  trial  was  refused  by  the  court, 
and  the  defendants  were  allowed,  by  order 
of  court,  30  days  within  which  to  prepare  a 
bill  of  exceptions.  On  July  13.  1893,  the 
court  extended  the  time  for  signing  the  bill 
of  exceptions  until  the  1st  day  of  August, 
1893,  on  which  latter  date  the  bill  of  excep- 
tions was  signed  by  the  presiding  judge. 
The  appeal  bond  and  the  certificate  of  appeal 
show  that  the  appeal  in  the  present  case  was 
taken  from  the  judgment  by  default  render- 
ed on  March  6,  1893,  and  also  from  the  judg- 
ment of  the  court  refusing  the  motion  for  a 
new  trial,  rendered  on  June  19,  1893.  The 
appeal  is  prosecuted  by  the  defendants  in 
the  court  below,  who  assign  as  error  the  ren- 
dition of  the  judgment  by  default  and  the 
rendition  by  the  court  of  the  judgment  over- 
ruling the  motion  for  a  new  trial.  A  motion 
was  made  in  this  court  by  the  appellee  to 
dismiss  the  appeal  In  so  far  as  it  is  taken 
from  the  order  of  the  court  refusing  to  set 
aside  the  judgment  by  default  and  to  grant  a 
new  trial,  rendered  on  March  6.  1893. 

Caldwell,  Johnston  &  Acker,  for  appellants. 
Matthews  &  Whiteside,  for  appellee. 

McCLELLAN,  J.  Motion  is  here  made  by 
the  appellee  to  dismiss  the  appeal  in  so  far 
as  it  is  taken  from  the  order  of  the  city  court 
refusing  to  set  aside  the  judgment  by  default 
rendered  on  March  6,  1893,  against  the  de- 
fendants. That  motion  must  now  be  grant- 
ed. The  action  of  a  nisi  prius  court  setting 
aside  or  refusing  to  set  aside  a  judgment  by 
default  will  not  support  an  appeal  to  this 
court.  Such  orders  are  not  within  the  stat- 
ute which  requires  us  to  revise  the  action  of 
lower  courts  on  motions  for  new  trials,  and, 
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in  the  absence  of  statutory  provision,  cannot 
toe  considered  by  us.    Allen  v.  Lumber  Co., 
SO  Ala.  490,  8  South.  129;  Truss  v.  Railroad 
Co.,  96  Ala.  316,  11  South.  454.  The  only 
Judgment  In  fact  appealed  from  In  this  case 
ie  the  judgment  by  default  entered  on  March 
6.   1893.    Being  by  default,  no  exceptions 
were  reserved  to  any  ruling  of  the  court  in 
and  about  its  rendition.    For  this,  and  the 
further  reason  that  the  bill  of  exceptions 
found  in  the  record  was  not  signed  for  more 
than  30  days  after  judgment,  no  order  being 
made  within  30  days  extending  the  time  for 
the  approval  and  signature  of  the  judge 
<Acts  1890-91,  p.  875),  it  is  to  be  disregarded 
on  this  appeal  from  the  judgment  by  default 
looking  alone,  therefore,  to  the  record  prop- 
er of  the  court  below,  we  find  that  the  com- 
plaint contains  a  substantial  cause  of  action 
against  all  the  defendants.    It  claims  of 
each  and  all  of  them  the  sum  of  "one  thou- 
sand dollars,  due  by  promissory  note  made 
and  executed  by  the  defendants  to  plaintiff 
on  1st  of  October,  1890."    It  then  sets  out 
the  note,  which,  upon  its  face,  purports  to 
he  executed  by  E.  M.  Lewis  only,  with  J. 
M.  Ledbetter  as  an  attesting  witness;  but 
It  goes  on  to  aver  "that  before  said  note  was 
delivered  to  her  [the  plaintiff]  the  said  J. 
M.  Ledbetter,  who,  as  the  representative  of 
the  Ledbetter  &  Co.  Land  &  Loan  Associa- 
tion, was  plaintiff's  agent  In  loaning  the  said 
one  thousand  dollars  to  the  said  E.  M.  Lewis, 
wrote  on  the  back  of  said  note,  for  the  pur- 
pose of  making  himself  and  the  said  Ledbet- 
ter ft  Co.  Land  &  Loan  Association  comak- 
ers of  said  note,  the  name  'Ledbetter  &  Co.' " 
It  cannot  be  questioned  but  these  facts,  if 
true,  constitute  both  J.  M.  Ledbetter  and  the 
Ledbetter  &  Co.  Land  &  Loan  Association 
comakers  of  the  note  along  with  Lewis,  the 
other  defendant;  but  it  is  insisted  that  no 
judgment  by  default  should,  or  could  legally, 
have  been  rendered  against  them  without 
proof  of  their  having  executed  the  note  as 
alleged  in  the  complaint.    This  is  not  the 
law.    In  the  absence  of  a  verified  plea  of 
non  est  factum  on  their  part,  the  execution 
of  the  note  by  them  as  alleged  in  the  com- 
plaint was  not  an  issue  in  the  case,  the  aver- 
ment of  execution  was  to  be  taken  as  true, 
and  the  plaintiff  was  under  no  necessity  to 
prove  it.   The  case  comes  directly  within 
section  2769  of  the  Code,  as  construed  by 
this  court  in  a  number  of  cases.    That  sec- 
tion provides  in  express  terms  only  that 
"every  written  contract  the  foundation  of 
the  suit  purporting  to  be  executed  by  the 
party  sought  to  be  charged"  is  evidence  of 
its  own  execution,  etc.,  but  may  be  impeach- 
ed by  plea,  and,  when  so  impeached,  the  bur- 
den is  on  the  defendant;  but  it  was  long 
ago  determined  that  this  statute  was  to  be 
construed  in  the  light  of  certain  others  bear- 
ing upon  the  subject,  and  that,  so  constru- 
ing it,  all  contracts,  the  foundation  of  suits, 
which  either  purported  to  be,  or  were  al- 
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leged  in  the  complaint  to  have  been,  execut- 
ed by  the  defendant,  were  within  its  terms, 
and  self-proving  as  to  the  fact  of  execution, 
unless  that  fact  were  denied  by  sworn  plea. 
Mining  Co.  v.  Brainard,  35  Ala.  476;  Wlm- 
berly  v.  Dallas,  52  Ala.  196;  Hammons  t. 
State.  59  Ala.  164;  Bonner  v.  Young,  68 
Ala.  35;  Rice  v.  Thornton,  69  Ala.  473;  Rail- 
way Co.  v.  Gilmer,  85  Ala.  422,  5  South.  138; 
Levy  v.  Bloch,  88  Ala.  290,  6  South.  833. 

The  contention  that  judgment  by  default 
was  erroneous  because  it  included  attorney's 
fees,  and  there  was  no  proof  of  the  reasona- 
bleness of  the  amount  claimed  in  that  be- 
half, cannot  be  supported,  it  having  been 
expressly  decided  by  this  court  that  a  note 
containing  a  stipulation  for  attorney's  fees 
will  support  a  judgment  by  default  which 
Includes  such  fees,  without  writ  of  Inquiry. 
Wood  v.  Machine  Co.,  83  Ala.  424,  3  South. 
757. 

We  know  of  no  reason  in  law  or  morals 
why  an  agent  who  lends  his  principal's  mon- 
ey to  a  third  person  may  not  become  bound 
with  the  borrower  for  the  repayment  of  the 
loan.  We  do  not  see  that  this  is  "serving 
two  masters,"  or  that,  If  It  were  serving  two 
masters,  the  contract  would  be  InvaMd,  as  Is 
insisted  by  counsel  for  appellant 

The  point  attempted  to  be  made  by  appel- 
lants upon  the  assumption  that  the  service 
was  upon  the  Ledbetter  &  Co.  Land  &  Loan 
"Company"  instead  of  "Association,"  the 
complaint  and  proof  of  service  being  against 
the  association,  is  not  well  taken.  The  rec- 
ord does  not  support  the  assumption,  but, 
to  the  contrary,  shows  that  service  was  had 
on  "J.  M.  Ledbetter,  Pres't.  Ledbetter  &  Co. 
Land  &  Loan  Association."  The  judgment 
of  the  city  court  must  be  affirmed. 


LEWIS  v.  STATE. 
(Supreme  Court  of  Alabama.   Jan.  80,  1895.) 
Isdictm  est—  Form. 
An  indictment  in  accordance  with  the 
form  prescribed  by  statute  is  sufficient 

Appeal  from  Mobile  city  court 
"Not  to  be  officially  reported." 
Berry  Lewis  was  convicted  of  robbety, 
and  appeals.  Affirmed. 

Wm.  C.  Fitts,  Atty.  Gen.,  for  the  State. 


BR1CKELL,  C.  J.  The  appellant  was  In- 
dicted and  convicted  of  robbery.  The  ques- 
tions reserved  for  the  consideration  of  this 
court  relate  wholly  to  the  sufficiency  of  the 
indictment.  It  is  In  the  form  prescribed  by 
the  Code,  and  the  unbroken  current  of  deci- 
sion is  that  an  indictment  corresponding  to 
the  statutory  form,  whether  it  charges  a  fel- 
ony or  a  misdemeanor,  must  be  deemed  suf- 
ficient 3  Brick.  Dig.  p.  280,  8  459.  An  in- 
dictment in  this  form  was  pronounced  suffi- 
cient in  Thomas  v.  State,  91  Ala.  34,  9  South. 
81.    The  judgment  must  be  affirmed. 
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SMITH  t.  STATE. 

(Supreme  Court  of  Alabama.    April  26,  1895.) 

Larcknt— Proof  or  Incorporation. 
On  a  trial  for  larceny,  it  was  proper  to 
permit  the  papers  connected  with  the  proceed- 
ings for  incorporation,  which  were  all  regular, 
to  be  read  to  the  jury  on  the  issue  of  the  own- 
er's corporate  entity. 

Appeal  from  city  court  of  Mobile. 
"Not  to  be  officially  reported." 
Obie  Smith  was  convicted  of  larceny,  and 
appeals.  Affirmed. 

McCarron  &  Lewis,  for,  appellant  Wm.  C. 
Fittr.  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  The  Indictment  charged 
the  defendant  with  grand  larceny  for  the 
stealing  of  a  bicycle,  of  the  value  of  $l-tu, 
the  personal  property  of  the  Southern  Manu- 
facturing Company.  There  is  but  one  point 
presented  for  review,  and  that  is,  whether 
the  alleged  owner  was  a  corporation  under 
the  laws  of  Alabama,  as  averred  In  the  indict- 
ment The  solicitor  offered  and  read  to  the 
jury  all  the  papers  connected  with  the  pro- 
ceeding for  the  incorporation  of  said  company 
in  the  probate  court  of  Mobile  county,  from 
the  declaration  of  the  persons  desiring  to  be 
incorporated,  to  the  certificate  of  Incorpora- 
tion issued  by  the  judge  of  probate  to  the  In- 
corporators. To  the  introduction  of  these, 
the  defendant  objected  on  many  grounds, 
some  of  which  had  no  foundation  In  fact,  anu 
not  one  of  which  was  sufficient  to  exclude 
them.  There  was  no  error  in  overruling  the 
objection  to  their  Introduction.  Indeed  they 
were  well  prepared,  and  show  a  substantial 
compliance  with  the  statute,  for  the  incor- 
poration of  said  company.  It  was  shown, 
that  the  corporation  had  been  doing  business 
for  several  years,  under  the  certificate  of  or- 
ganization Issued  by  the  probate  court,  and 
that  the  property  stolen  belonged  to  it  The 
court  charged  the  jury  "that  the  papers  In- 
troduced In  evidence  to  show  the  existence 
of  the  incorporation  of  the  Toulmln  Manufac- 
turing Company  are  sufficient  to  prove  the 
existence  of  the  corporation."  In  this  there 
was  no  error.  Affirmed. 


GOODWIN  v.  STATE. 
(Supreme  Court  of  Alabama.    April  26,  1895.) 
Homicide— Tnstkictioxs— Special  Venire. 

1.  It  was  proper  to  require  defendant  to 
go  to  trial,  though  at  the  time  five  of  the  per- 
sons whose  names  were  on  the  special  venire 
summoned  to  try  him  were  engaged  in  consid- 
ering their  verdict  in  another  case. 

2.  Error  cannot  be  predicated  on  the  court's 
failure  to  write  the  word  "Given"  on  a  certain 
charge  read  by  it  to  the  jury,  as  required  by 
statute,  where  none  of  the  evidence  is  set  out 
in  the  bill  of  exceptions,  and  it  does  not  appear 
but  that  the  charge  was  abstract 

Appeal  from  city  court  of  Mobile. 
"Not  to  be  officially  reported." 
Phillip  Goodwin  was  convicted  of  murder 
in  the  first  degree,  and  appeals.  Affirmed. 


McCarron  A.  Lewis,  for  appellant  Wm.  C. 
Pitts,  Atty.  Gen.,  and  Jas.  H.  Webb,  for  the 
State. 

COLEMAN,  J.  The  defendant  was  con- 
victed of  murder  In  the  first  degree,  and 
sentenced  to  suffer  death. 

The  first  exception  reserved  was  to  the 
ruling  of  the  court  requiring  the  defendant 
to  go  to  trial,  although  at  the  time  five  of  the 
persons  whose  names  were  on  the  special 
venire  summoned  to  try  the  defendant  were 
engaged  In  considering  their  verdict  in  a 
different  case.  This  question  has  been  de- 
cided often  adversely  to  the  defendant  Cole 
v.  State  (Ala.)  16  South.  762. 

The  next  exception  was  to  the  refusal  of 
the  court  to  quash  the  venire.  The  grounds 
of  this  motion  were  considered  at  the  pres- 
ent term,  in  the  case  of  Wilkinson  v.  State 
(Ala.)  V  South.  458,  and  decided  adversely 
to  the  defendant  We  might  add  In  the  pres- 
ent case  that,  If  there  had  been  any  merit 
in  either  of  the  exceptions,  the  record  falls 
to  show  that  any  evidence  was  offered  to 
sustain  the  grounds  of  either  exception. 

The  last  exception  was  to  the  omission  of 
the  court  to  write  the  word  "Given"  on 
charge  No.  48,  as  required  by  the  statute, 
but  the  court  simply  read  It  to  the  jury,  and 
it  was  handed  to  the  jury  with  other  charges, 
with  the  statement  by  the  court  that  It  was 
given  to  them  as  the  law,  with  other  charges. 
In  the  condition  of  the  record,  if  the  court 
had  refused  to  give  this  charge,  we  would 
hold  that  the  court  did  not  err.  No  part  of 
the  evidence  Is  set  out  In  the  bill  of  excep- 
tions, and,  for  aught  that  appears,  the  charge 
was  abstract  If  there  was  any  error,— wh' eh 
we  do  not  decide,— the  record  affirmatively 
shows  that  it  was  for  the  benefit  of  the  de- 
fendant 

There  Is  no  error  in  the  record,  and  the 
judgment  of  the  city  court  must  be  affirmed. 
And,  it  appearing  that  the  day  appointed  by 
the  trial  court  for  the  execution  of  the  sen- 
tence of  the  law  has  passed,  It  is  ordered  that 
the  sentence  of  the  law,  as  determined  and 
directed  by  the  trial  court,  be  executed  on 
Friday,  the  14th  day  of  June  next  1895. 
Affirmed.  _» 

FINCHER  et  at  v.  STATE. 
(Supreme  Court  of  Alabama.    April  26.  1895.) 

Grand  Jort— Objection. 

It  is  no  sufficient  objection  to  the  grand 
jury  that  the  slips  of  paper  containing  the 
names  of  two  jurors  as  drawn  from  the  jury 
box  had  written  thereon  "Co."  Instead  of 
"County." 

Appeal  from  city  court  of  Mobile. 
"Not  to  be  officially  reported." 
Fred  Flncher  and  others  appeal  from  a  con- 
viction for  crime  Affirmed. 

Leslie  B.  Sheldon  and  Jnbez  J.  Parker,  for 
appellants.  Wm.  C.  Fltts,  Atty.  Gen.,  for  the 
State. 
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McCLELLAN,  J.  The  objection  urged  in 
the  court  below  and  here  to  the  grand  jury 
which  found  and  returned  the  indictment  in 
this  case,  based  on  the  fact  that  the  slips  of 
paper  on  which  the  names  of  two  of  the  Ju- 
rors were  written  as  drawn  from  the  Jury 
box  had  written  thereon  "Co."  instead  of  the 
rull  word  "County,"  is  without  merit,  as  is 
determined  in  Wilkinson  v.  State  (Ala.)  17 
South.  458.  In  that  case,  also,  the  point 
made  against  the  validity  of  the  sentence 
passed  upon  the  defendants  in  this  case  was 
oonsidered,  and  adjudicated  to  be  without 
merit  In  Webb  v.  State  (Ala.)  18  South.  491, 
and  Thomas  v.  State  (Ala.)  18  South.  229,  it 
was  held  that  charges  on  good  character, 
Kuch  as  that  refused  to  the  defendants  here, 
were  calculated  to  mislead  the  jury,  and 
should  not  be  given.  This  case  was  argued 
at  the  bar,  and  a  brief  for  appellants  accom- 
panies the  record.  Neither  in  the  oral  argu- 
ment nor  in  the  brief  was  any  suggestion 
made  in  support  of  the  second,  third,  fourth, 
and  fifth  instructions  refused  to  the  defend- 
ants; and  we  cannot  conceive  that  such 
charges  should  be  given  in  any  case,  and  cer- 
tainly not  in  a  case  like  this.  Affirmed. 


(47  La.  Ann.) 
SNIDER  v.  NEW  ORLEANS  &  0.  R.  CO. 
(No.  11.813.)  i 
{•Supreme  Court  of  Louisiana.    Nov.  18.  1895.) 

Street  Railroads  —  Collision  with  Wagon  — 
Contributory  Negligence. 

1.  In  a  suit  for  damages  for  personal  in- 
juries received  from  a  collision  with  the  car  of 
nn  electric  car  company,  proof  that  the  com- 
pany may  have  failed  in  its  duty  in  the  employ- 
ment of  a  particular  motorman,  or  in  furnish- 
ing to  a  particular  car  its  proper  equipment,  is 
not  sufficient  for  a  plaintiff  to  recover.  The 
proof  must  show  that  the  accident  was  caused 
by  reason  of  these  particular  breaches  of  duty. 
Nivette  t.  Railroad  Co.,  8  South.  581.  42  La. 
Ann.  1153;  Clements  v.  Light  Co.,  11  South. 
51,  44  La.  Ann.  694. 

2.  It  ia  a  recognized  rule  that,  before  at- 
tempting to  cross  the  track  of  an  electric  car,  a 
person  ahould  look  to  ascertain  whether,  pru- 
dently, the  crossing  should  be  attempted.  The 
rule  contemplated  that  this  should  be  done  at 
a  time  and  place  when  the  reason  upon  which 
it  is  founded  could  be  made  effective.  When 
the  law  requires  steps  of  diligence  and  caution, 
it  will  not  be  satisfied  by  the  substitution  there- 
for of  vain  and  useless  acts. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Francis  A.  Monroe,  Judge. 

Action  by  John  Snider  against  the  New  Or- 
leans &  Carrollton  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

George  L  Bright,  for  appellant.  John  M. 
Bonner,  for  appellee. 

NICHOLLS,  C.  J.  Plaintiff's  demand  is 
for  a  judgment  for  ?50,000  damages,  as  having 
resulted  from  an  Injury  received  by  the  wheels 


»  Rehearing  denied  January  6,  1890. 


of  one  of  the  cars  belonging  to  and  operated 
by  the  defendants  running  over  and  crush- 
ing his  foot,  thereby  necessitating  the  ampu- 
tation of  bis  leg.  In  the  original  petition  in 
the  case  It  was  averred  that  he  had  been  for 
many  years  a  plumber  and  gas  fitter  in  the  city 
of  New  Orleans;  that  the  defendants  were  en- 
gaged hi  running  a  line  of  street  cars,  propelled 
by  electricity,  from  Canal  street,  on  Baronne 
street  and  St.  Charles  avenue,  to  a  point  In 
the  Seventh  district  of  the  city  of  New  Or- 
leans; that  on  the  morning  of  March  22,  1893, 
petitioner,  being  on  the  lake  side  of  St.  Charles 
avenue,  driving  a  wagon,  attempted  to  cross 
the  tracks  of  defendants'  road  at  Josephine 
street  to  the  river  side  of  St.  Charles  avenue, 
and  while  so  attempting  he  was  run  against 
by  the  electric  car  of  the  defendants;  his  horse 
was  seriously  Injured  and  damaged,  his  wagon 
was  broken,  himself  thrown  to  the  ground, 
and  the  car  ran  over  his  right  foot  and  mashed 
It;  that  he  was  taken  to  the  hospital,  and 
there,  on  the  same  day,  his  leg  was  amputated 
near  the  knee;  that  he  had  suffered  great 
mental  and  physical  pain,  and  would  continue 
to  suffer  for  a  long  time,  and  had  been  made 
very  helpless,  and  would  be  unable  thereafter 
to  follow  his  occupation  and  trade  of  a  plumber 
and  fitter  of  gas  fixtures;  that  he  bad  incurred 
great  expense  for  medicines  and  medical  and 
surgical  attendance;  that  he  was  thus  injured 
and  damaged  without  any  negligence  on  his 
part;  that  the  injury,  damage,  and  accident 
were  caused  wholly  by  the  want  of  care,  the 
Ignorance,  negligence,  unfitness,  and  reckless- 
ness of  the  defendants  and  their  employes 
who  were  In  charge  of  the  car  at  the  time,  and 
also  by  the  imperfect  and  defective  equipment 
of  the  car;  that  the  persons  in  charge  of  the 
car  could  have  avoided  the  accident,  had  they 
used  proper  care  and  diligence.  The  petition 
was  filed  on  the  9th  of  May,  1893.  On  the 
23d  of  the  same  month,  defendants  answered, 
denying  all  and  singular  the  allegations  of  the 
petition,  specially  denying  that  the  accident 
was  caused  by  their  fault,  and  averring  that 
plaintiff's  own  want  of  due  care  was  the  cause, 
and  the  only  cause,  thereof.  On  the  23d  of 
June,  plaintiff  filed  a  supplemental  petition,  in 
which  be  declared  that  in  order  to  make  his 
original  petition  more  explicit,  clear,  and  defi- 
nite, he  alleged  that  on  the  morning  of  22d 
March,  1893,  he  was  driving  his  horse  and 
wagon  on  the  lake  side  of  St.  Charles  avenue, 
coming  down,  and  attempted  to  cross  the  track 
of  the  defendants  at  Josephine  street,  so  as  to 
come  down  on  the  river  side  of  St.  Charles  ave- 
nue; that,  as  he  was  about  crossing,  a  red 
car  of  defendants  was  coming  down,  and,  as  It 
approached  the  crossing  at  Josephine  street, 
it  slackened  its  speed  so  as  to  stop  at  Josephine 
street;  that  petitioner  prepared  to  cross  at  Jose- 
phine street,  expecting  the  said  car  to  stop  at 
the  lower  side  of  the  crossing,  as  Is  customary 
and  proper,  but  the  red  car  did  not  go  down 
far  enough,  but  stopped  at  the  crossing  of 
Josephine  street  and  completely  blocked  up 
the  crossing,  and  prevented  petitioner  from 
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crossing  and  proceeding  any  further;  that 
when  he  was  partially  on  the  track,  and  about 
crossing  it,  it  appears  that  a  green  car,  which 
he  could  not  well  and  in  time  see,  on  account 
of  a  turn  in  the  road,  was  coming  up  on  the 
adjacent  track  at  an  extraordinary  and  dan- 
gerous speed,— much  exceeding  that  allowed 
by  the  city  ordinance;  that,  when  he  saw  the 
green  car  coming,  he  expected  it  to  slacken 
Its  speed,  and  to  stop,  if  necessary  to  avoid 
an  accident;  that  his  road  was  blocked  by  the 
red  car,  and  he  could  neither  go  further  nor 
backward;  that  the  green  car  ran  against  the 
wagon  of  petitioner,  knocked  him  off  the 
wagon,  and  ran  over  and  mashed  bis  foot, 
which  was  on  the  same  day  amputated,  as 
stated  in  the  original  petition;  that  the  green 
car  was  not  properly  equipped;  Its  brakes  were 
defective,  and  would  not  work;  that  it  was 
running  at  an  extraordinary  and  dangerous 
speed,  exceeding  the  speed  allowed  by  the  city 
ordinance;  that  if  the  red  car  had  not  blocked 
the  crossing  at  Josephine  street,  and  the  green 
car  had  not  been  running  at  an  extraordinary 
and  dangerous  speed,  and  if  its  motorman  bad 
been  efficient  and  competent  and  careful,  and 
if  its  brakes  had  been  in  good  working  order, 
and  properly  and  timely  applied,  the  accident 
and  damage  to  petitioner  would  not  have  hap- 
pened, and  defendants  and  their  agents  could 
have  avoided  the  accident.  Defendants  an- 
swered the  supplemental  petition  by  a  general 
denial.  The  case  was  four  times  tried,— three 
times  before  a  jury,  and  finally  before  the  court 
without  a  jury.  On  the  first  trial  the  jury, 
not  being  able  to  agree,  were  discharged.  On 
the  second  trial  a  verdict  for  plaintiff  for  $10,- 
000  was  returned,  the  Jury  standing  10  to  2. 
A  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  law  and  the 
evidence,  having  been  granted,  the  Jury  on 
the  third  trial,  by  a  vote  of  0  to  3,  found  a 
verdict  for  $15,000  for  the  plaintiff.  This  ver- 
dict was,  on  motion,  set  aside  by  the  court,  on 
the  same  grounds  as  were  assigned  against  the 
second  verdict.  Plaintiff  then  waived  a  Jury, 
and  judgment  waa  rendered  by  the  court  on  the 
fourth  trial  in  favor  of  defendants,  and  plain- 
tiff appealed. 

The  defendants  own  and  operate  a  line  of 
electric  cars  in  the  city  of  New  Orleans,  with 
double  tracks.  The  tracks,  which  commence 
at  the  intersection  of  Baronne  and  Canal 
streets,  turn  to  the  left,  towards  the  Missis- 
sippi river,  at  Delord  street,  continue  on  that 
street  until  they  reach  St  Charles  avenue, 
when  they  turn  into  that  avenue,  and  ex- 
tend to  what  was  formerly  the  village  of 
Carrollton.  In  connection  with  the  main 
line  are  two  branches,— one  at  the  intersec- 
tion of  St  Charles  avenue  and  Jackson  av- 
enue, the  other  at  the  intersection  of  St 
Charles  avenue  and  Napoleon  avenue.  All 
the  cars,  in  going  up,— that  is,  from  Canal 
street  to  Carrollton,— run  upon  the  right-hand 
track,  and  in  coming  down  to  Canal  street 
they  take  the  other  or  left-band  track.  The 
cars  which  go  through  to  Carrollton  are 


painted  green;  those  which  turn  off  at  Jack- 
son avenue,  and  go  to  the  river  on  that 
avenue,  are  painted  red;  and  those  of  tbe 
Napoleon  avenue  branch  are  yellow.  The 
branch  cars  do  not  simply  make  connection 
at  Jackson  and  Napoleon  avenues,  bat  run 
through  to  Canal  street.  St.  Charles  avenue 
is  made  up  of  two -streets,  separated  from 
each  other,  through  their  length,  by  si  strip 
of  land  of  some  width,  known  as  the  "Neu- 
tral Ground."  Defendants'  double,  parallel 
tracks  are  on  this  neutral  ground.  Tbe  side 
of  St  Charles  avenue  next  to  the  right-hand 
track,  going  towards  Carrollton,  is  known 
as  the  "lake"  or  "woods"  side  of  the  avenue. 
That  next  to  the  left-hand  track  Is  known  as 
the  "river"  aide.  Jackson  avenue  crosses 
St  Charles  avenue  at  right  angles,  or  nearly 
so.  The  streets  parallel  to  Jackson  avenue, 
and  just  below  It,  are— First  Josephine 
street;  then,  St  Andrew,  St  Mary,  and.  Fe- 
licity. At  Felicity  the  avenue  curves  some- 
what and,  by  so  curving,  causes  tbe  cars, 
when  below  that  street  to  pass  out  of  the 
view  of  persons  standing  on  the  Josephine 
street  crossing  of  St  Charles  avenue.  The 
squares  or  blocks  of  the  city  are  usually 
about  300  feet  in  length.  State  v.  Berard. 
40  La.  Ann.  172,  3  South.  463;  State  v.  Natal. 
42  La.  Ann.  613,  7  South.  781. 

Plaintiffs  version  of  tbe  accident  Is  that 
he  was  driving  his  wagon  down  town  on  the 
lake  side  of  St  Charles  avenue,  intending  to 
cross  over  to  the  river  side  at  Josephine 
street,  and  continue  down  the  avenue  on  that 
side;  that  when  between  Jackson  avenue 
and  Josephine  street  facing  down  town,  he 
looked  down  the  track  to  see  if  any  car  was 
coming  up,  and  saw  none;  that  he  then  look- 
ed to  his  right  and  rear  to  see  whether  any 
car  was  on  its  way  down  above  Josephine 
street;  that  he  noticed  a  red  car  was  mov- 
ing down  between  Jackson  and  Josephine 
streets;  that,  from  its  distance  and  speed, 
he  was  satisfied  he  could  turn  Into  the  cross- 
ing at  Josephine  street,  and  pass  over,  with- 
out danger  from  that  car;  that  be  accord- 
ingly placed  his  wagon  on  the  crossing,  and 
was  moving  across,  when  the  red  car,  con- 
trary to  custom  and  to  regulations,  coming 
directly  opposite  to  him,  came  to  a  dead  stop, 
upon  the  crossing  Itself,  In  order  to  take 
on  two  ladies  as  passengers;  that  the  car 
being  in  front  of  him,  his  further  way  across 
was  blocked;  that  when  matters  were  in 
this  situation  his  attention  was  drawn  to 
tbe  noise  of  the  wires  above  his  head,  and 
looking  down  town,  or  to  his  left,  he  saw. 
about  400  feet  from  bim,  a  green  car  cooiing 
on  the  uptown  track,  with  great  speed,  to- 
wards him;  that,  recognizing  the  danger  of 
bis  position,  he  immediately  endeavored  to 
withdraw  his  horse  and  wagon  from  tbe 
track;  that  he  was  unable  to  do  so  in  time 
to  avoid  a  collision,  by  reason,  to  a  very 
great  extent,  of  the  asphalt  at  the  Josephine 
street  crossing  having  been  dug  up,  and  the 
planking  between  the  railroad  tracks  remov- 
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ed,  and  of  the  further  fact  that  the  rails  pro- 
jected above  the  ground,  and  there  were 
deep  ruts  on  the  lake  side  of  the  right-hand 
tracks.  We  have  examined  the  testimony 
on  the  subject  of  the  position  of  the  red  car 
at  the  time  of  the  accident  with  the  greatest 
care,  and  it  establishes  overwhelmingly  the 
fact  that  the  red  car  had  not  reached  the 
Josephine  street  crossing  when  the  collision 
occurred;  that  it  was  above  Josephine  street 
at  that  time;  that  when  It  did  stop  it  was 
not  for  the  purpose  of  taking  on  passengers, 
bat  enabling  those  already  upon  it  to  go  to 
the  scene  of  the  disaster;  that  If  at  any 
time  it  blocked  the  crossing,  which  Is  very 
doubtful,  it  only  partially  blocked  It,  and 
that  was  after  the  accident;  that  the  lady 
who  was  referred  to  by  several  witnesses  as 
having  gone  into  the  red  car  at  Josephine 
street  was  Mrs.  Howe,  a  passenger  in  that 
car,  who  returned  to  It  after  having  left  it 
to  go  to  the  assistance  of  the  wounded  man. 
Defendants'  witnesses,  by  whom  these  facts 
were  sworn  to,  are  of  the  highest  respect- 
ability, entirely  without  interest  or  bias  In 
the  matter  In  respect  to  which  they  testified, 
and  having  exceptional  opportunity  and  oc- 
casion to  observe  and  to  know  of  what  they 
speak.  We  substantially  quote  some  of  this 
testimony: 

E.  W.  Rodd,  sworn,  said:  That  at  the 
time  of  the  accident  to  the  plaintiff,  at  th« 
corner  of  Josephine  street  and  St  Charles 
avenue,  he  was  standing  on  the  lower  (rive? 
side)  crossing,  waiting  for  a  car  to  go  down 
He  saw  a  car  coming.  It  was  the  car  he 
teas  waiting  for.  It  had  just  come  around 
the  curve  at  Jackson  street,  and  was  stopped 
•>ut  of  the  curve.  It  was  the  nearest  car  to 
aim.  That,  standing  at  the  lower  street  cor- 
ner, he  was,  at  the  immediate  moment  of 
the  accident,  looking  up  in  the  direction  of 
the  red  car,  which  he  was  waiting  for,  and 
did  not  notice  at  all  the  green  car  coming 
op.  All  of  a  sudden  he  saw  this  wagon 
across  the  street,  and  almost  simultaneously 
this  green  car  came  up  the  street  and  struck 
the  horse.  It  knocked  the  man  and  boy 
who  were  on  the  wagon  off  their  seats,  and, 
as  well  as  he  could  see,  the  man  struck  the 
telegraph  pole,  and  fell  between  the  tele- 
graph pole  and  the  track,  and  the  car  was 
stopped  then,  at  this  pole.  As  soon  as  he 
saw  the  accident  be  ran  over,  and  saw  the 
man  was  badly  hurt.  He  went  over  to  Bal- 
lejo's  grocery,  and  made  them  telephone  for 
the  ambulance.  He  returned  then,  and  took 
the  car,  and  went  down.  The  green  car 
was  moving  at  a  very  rapid  rate,— the  ordi- 
nary speed,  he  supposed.  It  was  just  on  the 
other  side  of  the  crossing  when  this  wagon 
started  to  cross  the  street  and  struck  it 
He  judged  the  motor-man  had  only  a  part 
of  the  distance  of  the  crossing  of  Josephine 
street  to  stop  his  car,  In  order  to  avoid  a 
collision.  The  wagon  or  horse  occupied  a 
portion  of  the  crossing.  •  *  •  The  mo- 
ment the  horse  stepped  on  the  track,  the 


green  car  had  reached  the  lower  crossing  of 
Josephine  street— the  passageway  for  a  walk 
across.  He  could  not  see  how  the  man  on 
the  wagon  could,  in  the  face  of  that  car  com- 
ing right  down  on  him,  attempt  to  cross  the 
street,  because  the  car  was  certainly  not 
over,  he  thought  60  feet  from  him,  when 
he  attempted  to  cross,  and,  as  the  car  was 
coming  from  the  opposite  direction  in  which 
he  was  driving,  he  could  not  see  how  ne 
could  miss  seeing  It  When  he  saw  that,  he 
saw  that  an  aceident  was  inevitable.  The 
red  car  was  then  about  midway,  he  thought, 
between  Jackson  avenue  and  Josephine 
street  It  was  not  near  the  crossing.  There 
was  nothing  on  the  crossing,  in  front  of  the 
plaintiff,  to  prevent  blm  from  going  across. 
He  had  a  clear  track.  *  •  •  The  red  car 
stopped  before  it  got  to  Josephine  street 
He  was  watching  the  red  car  coming  down. 

Sheppard,  the  motorman  on  the  red  car, 
said  It  (the  red  car)  was  going  down  St. 
Charles  street.  It  had  Just  come  out  of  Jack- 
son street,  behind  a  green  car.  He  met  a 
green  car  at  the  intersection  of  the  St  Charles- 
avenue  corner,  and  stopped  to  let  It  go  down. 
He  was  going  slowly  behind  it,  in  order  to  let 
It  get  600  feet  ahead  of  him  before  going  at 
bis  regular  speed.  Of  course,  that  brought 
him  a  little  distance  into  the  intersection  of 
Jackson  and  St  Charles.  He  saw  the  acci- 
dent. When  he  had  got  possibly  two-tbirda 
of  the  distance  down  the  block,— may  be, 
half  the  distance  down  the  block,— his  atten- 
tion was  diverted  from  the  green  car  imme- 
diately ahead  of  him  to  the  uptown  track,  and 
the  first  thing  he  saw  was  a  wagon,  and 
horse  hitched  to  it.  He  did  not  notice  the 
man  particularly,  at  first,  but  he  saw  the 
horse.  The  horse  was  then  10  or  16  feet 
from  the  outer  rail  of  the  uptown  track.  He- 
looked  over  the  horse's  head,  and  about  the 
same  distance  from  the  center  of  the  cross- 
ing, where  the  horse  was  headed  to,  he  saw 
the  green  car.  The  horse  and  the  driver 
were  headed  rather  towards  the  witness  than 
directly  across  the  street  The  driver  (the 
plaintiff)  was  looking  at  the  witness,  and  wit- 
ness was  just  about  to  turn  his  current  on, 
and  increase  his  speed,  when  he  saw  the  man. 
He  did  not  turn  the  current  on,  because  he 
thought  he  would  allow  the  man  to  pass 
him.  Then  he  saw  the  green  car  coming  up. 
It  struck  him  immediately  there  was  danger 
there,  and  the  man  came  on,  and  the  green 
car  came  on,  and  the  collision  took  place. 
•  *  •  The  green  car  struck  the  horse,  or 
struck  the  shaft,  rather,  between  the  rump 
of  the  horse  and  the  fore  wheel.  The  con- 
cussion threw  the  plaintiff  over  the  dash- 
board. He  struck  the  telephone  box,  and  re- 
bounded from  the  box  to  the  side  of  the  car, 
and,  witness'  ear  (the  red  car)  approaching, 
the  witness  passed  out  of  sight,  because  the 
red  car  passed  down  alongside  of  the  green 
car.  Everybody  in  the  car,  that  saw  it, 
jumped  up,  and  exclaimed  this,  that  and  the 
other.  Witness  did  not  want  to  run  the  risk 
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of  anybody  jumping  out  of  the  car,  so,  Just 
above  Josephine  street,— just  above  the  cross- 
ing—he  brought  his  car  to  a  stop,  with  the 
tails  of  the  two  cars  together.  He  pulled 
the  gate  open,  and  stepped  out  on  the  grass, 
and  Mr.  Holyland  (the  conductor)  in  the 
meantime  had  run  up  to  the  little  boy.  The 
red  car  (his  car)  stopped  before  it  got  to 
Josephine  street,  just  above  the  foot  walk, 
or  possibly  two  feet  of  it  He  was  halfway 
between  Jackson  and  Josephine  when  he  saw 
the  plaintiff  watching  him.  On  cross-exam- 
ination he  said  that  his  car  stopped  above 
Josephine  street;  that  he  stopped  after,  and 
not  before,  the  accident;  that  he  did  not  stop 
to  take  on  passengers  at  Josephine  street; 
that,  if  any  ladies  got  on  his  car  at  Jose- 
phine street,  they  got  on  while  he  was  off. 

Mrs.  Howe  testified  that  she  was  a  pas- 
senger on  the  red  car.  She  was  sitting  on 
the  lake  side  of  the  car,  looking  out  of  the 
window.  She  saw  the  accident.  When  the 
accident  happened,  the  red  car  had  not  got 
to  the  crossing.  She  knew  this,  as  she  was 
looking  out  of  the  window  before  the  car 
stopped,  and  she  saw  the  boy  lying  there,  and 
she  got  out  and  put  her  hand  on  him,  and 
saw  that  he  was  senseless.  The  red  car 
stopped  just  before  it  got  to  Josephine  street, 
almost  opposite  to  where  the  parties  were 
lying.  She  was  looking  out  of  the  window, 
and  saw  the  plaintiff  lying  on  the  grass. 
Then  the  car  stopped,  and  witness  got  out 
and  went  to  him.  The  red  car  had  not  got 
to  the  crossing  at  all.  She  was  as  positive 
of  that  as  she  was  of  her  living. 

William  Palfrey,  cashier  of  the  New  Or- 
leans National  Bank,  testified  he  was  a  pas- 
senger on  the  red  car,  going  down.  He  did 
not  see  the  accident  itself,  but  saw  only  the 
effects  of  It  The  red  car  was  going  down 
town.  At  the  time  of  the  accident  it  was 
above  Josephine  street.  When  he  saw  the 
wounded  man  lying  on  the  street  above  Jo- 
sephine street  the  red  car  had  stopped  above 
Josephine  street 

Simon  Weiss  testified  he  was  a  passenger 
going  down  town  in  the  red  car.  He  did  not 
see  the  accident  itself,  but  was  in  the  car 
at  the  time.  He  heard  the  crash  and  the 
shoating.  At  the  time  of  the  accident  the 
red  car  was,  he  Imagined,  about  00  feet  above 
Josephine  street,  and  stopped  a  few  feet  be- 
fore it  reached  that  street  It  stopped  on  the 
uptown  side  of  that  street— between  it  and 
Jackson  street.  It  did  not  occupy  any  part 
of  Josephine  street  He  was  positive  of  this, 
because,  when  he  got  up  to  see  the  result 
when  the  car  stopped,  he  saw  the  man  lying 
on  his  back  on  the  grass,  and  the  car  was  at 
a  standstill,  and  that  was  very  nearly  oppo- 
site his  own  position.  It  could  not  accord- 
ing to  the  space  and  distance,  have  crossed 
over  Josephine  street  when  the  car  was  stop 
ped  there.  He  was  positive  that  the  car  stop- 
ped before  it  reached  Josephine.  This  was 
not  a  supposition  on  his  part,  but  a  positive 
fact 


Q.  Westerfeldt  testified  he  was  walking 
down  St  Charles  avenue,  opposite  to  the 
Howard  place,  when  the  accident  occurred. 
Saw  plaintiff  when  he  attempted  to  cross 
Josephine  street  There  was  no  car  block- 
ing that  street  when  he  started  to  make  the 
crossing. 

Edgar  H  Farrar  testified  that  at  the  time 
of  the  accident  he  was  walking  down  St. 
Charles  avenue,  reading  a  newspaper,  when 
some  one  called  out  in  an  excited  manner, 
that  some  one  was  hurt  at  the  corner.  He 
looked  up  at  the  corner.  There  had  just  oc- 
curred a  collision  between  a  wagon  and  a 
green  car  coming  up  the  street  He  went  to 
the  corner.  The  tall  of  the  green  car  was 
just  at  or  just  above  the  upper  crossing  of 
Josephine  street.  There  was  another  car. 
There  was  a  red  car  on  the  other  track  com- 
ing down.  That  car  stopped  about  opposite 
the  green  car.  It  stopped  on  the  upper  side 
of  Josephine  street 

J.  Tourtarel,  conductor  on  the  green  car, 
testified  that  the  red  car  stopped  about  15 
feet  above  Josephine  street;  that  the  tail  ends 
of  the  cars  were  about  opposite  to  each  other 
when  the  red  car  stopped. 

The  testimony  of  these  witnesses  Is  fully 
supported  by  that  of  a  number  of  others, 
which  It  would  serve  no  useful  purpose  to 
particularly  refer  to. 

We  have  examined  carefully  the  testimony 
relied  on  by  plaintiff,  and  find  it  not  only  di- 
rectly at  variance  with  the  great  mass  of  testi- 
mony, but  plaintiff's  principal  witnesses,  Roos 
and  Holyland,  are  both  evidently  hostile.  The 
witness  White  was  by  his  own  account  a 
passenger  on  the  yellow  or  Napoleon  avenue 
car,  and  a  block  and  a  half  away  from  the 
place  of  the  accident  at  the  time  it  occurred. 
His  statements  are  entitled  to  no  weight  He 
claims  entirely  too  much  knowledge  of  af- 
fairs for  the  opportunities  which  he  had  for 
ascertaining  the  facts.  Jones,  one  of  defend- 
ant's main  witnesses  on  this  branch  of  the 
case,  declared  he  saw  the  accident  He  was 
on  a  wagon  on  Josephine  street  behind  the 
plaintiff.  The  plaintiff  went  across.  A  red 
car,  coming  down  town,  stopped  on  the  middle 
of  the  crossing,  instead  of  on  the  far  side. 
Plaintiff  had  plenty  of  time  to  go  over,  if 
that  car  had  gone  by.  Being  blocked,  he 
could  not  see  the  green  car  when  he  went  to 
start  over.  The  green  car  ran  up  on  him,  hit 
the  footboard  of  the  wagon,  jammed  It  up 
against  the  post,  threw  Snider  out,  and  his 
feet  fell  across  the  track.  The  bell  did  not 
ring  until  the  man  had  been  run  over.  No 
effort  was  made  to  put  on  the  brake  until 
after  the  accident  had  happened.  The  green 
car  ran  to  within  15  feet  of  the  Jackson  street 
switch.  Witness  saw  the  red  car  stop  at  Jo- 
sephine street  and  block  the  crossing.  Sni- 
der was  at  the  time  on  the  asphalt  waiting 
for  the  red  car  to  go  over.  Snider  was  going 
over  the  track  when  the  green  car  hit  him. 
If  the  red  car  had  not  stopped  there.  Snider 
would  have  crossed  over.   On  cross-exam  Ina- 
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tton,  in  fixing  his  own  position  at  the  time 
of  the  accident,  he  repeated  that  he  was  on 
a  wagon  on  Josephine  street,  behind  the  plain- 
tiff, his  wagon  heading  to  the  woods.  He 
was  on  the  river  side  of  St  Charles  avenue, 
and  he  was  going  towards  the  woods.  Snl- 
der's  wagon  was  directly  in  front  of  him, 
standing  on  the  middle  of  the  asphalt,  with 
Just  room  enough  for  a  wagon  to  come  be- 
hind him.  Snider  moved  on  at  the  same 
time  the  red  car  moved  on.  As  the  car 
moved  across  the  crossing,  Mr.  Snider  whip- 
ped up  his  horse  to  drive  across  behind  the 
car.  Witness  was  looking  at  the  red  car  at 
the  time.  As  soon  as  the  car  started,  he 
(witness)  looked  up  town  to  see  if  another  car 
was  following  the  red  car.  There  being  none, 
he  was  going  to  drive  over,  too,  but  he  saw 
the  green  car,  but  Snider  did  not.  The  car 
was  coming  from  down  town  at  the  rate  of  23 
or  25  miles  an  hour.  When  the  green  car 
was  20  feet  above  St.  Andrew  street,  Snider 
was  just  across  the  track.  His  horse's  head 
was  between  the  two  tracks.  He  was  on  the 
river-side  track,  and  had  not  yet  reached  the 
wood-side  track.  He  was  hitting  his  horse, 
trying  to  cross  the  track.  He  was  not  head- 
ing to  the  woods,  but  was  going  to  head  up 
town.  He  had  not  seen  the  green  car  block- 
ed by  the  red  car.  Had  Snider  looked  up 
and  down  the  track,  as  witness  did,  he  could 
not  have  seen  the  green  car,  as  the  red  car 
was  right  blockading  him,  and  he  could  not 
see  it  Snider  was  sitting  on  his  wagon  in 
the  middle  of  St.  Charles  avenue,  on  the  as- 
phalt, and  he  started  across  to  the  woods  as 
soon  as  the  red  car  moved  across  the  cross- 
ing. He  could  look  up  the  track,  but  could 
not  look  down,  because  the  car  moved  on  and 
bid  the  car  (the  green  car).  He  went  across 
covered  by  the  red  car.  On  re-examination 
the  witness  stated  that  he  reached  Josephine 
street  from  Coliseum  street.  He  came  from 
Coliseum  between  Sixth  and  Washington. 
He  was  on  the  river  side  on  Josephine  street 
to  clear  the  crossing.  He  had  gone  down  Jo- 
sephine street  headed  towards  the  woods.  He 
came  out  on  Coliseum  street  to  Jackson,  on 
Jackson  to  Pry  tan  ia,  and,  as  St.  Charles  and 
Jackson  were  blocked,  be  took  Prytania  to  Jo- 
sephine street.  Snider  bad  come  down  Jo- 
sephine street,  headed  to  the  woods.  Witness 
saw  Snider  before  he  (witness)  got  to  the  cor- 
ner of  Josephine.  He  saw  him  within  30  feet 
of  the  corner.  He  was  ahead,  of  the  witness. 
Plaintiff  attempts  to  explain  this  testimony 
by  saying  the  witness  was  a  stranger  in  the 
city,  and  did  not  know  exactly  the  descrip- 
tion to  give  to  places,  but  the  minute  state- 
ments made  by  him  as  to  where  he  came 
from  and  where  he  was  going  do  away 
with  the  possibility  of  any  mistake  by  the 
witness.  Jones'  account  differs  so  radically 
from  that  of  all  others  that  it  should  be  dis- 
regarded entirely  in  reaching  conclusions  in 
the  case. 

Having  determined  that  the  position  of  the 
red  car  at  the  time  of  the  accident  did  not 


enter  as  a  factor  in  the  case,  we  have  now 
to  examine  the  other  grounds  upon  which 
plaintiff  seeks  to  recover.  He  claims  that 
the  injury  received  by  him  was  caused  whol- 
ly by  the  want  of  care,  the  ignorance,  negli- 
gence, unfitness,  and  recklessness,  of  the  de- 
fendants and  their  employes  who  were  in 
charge  of  the  car  at  the  time,  and  also  by  the 
defective  and  imperfect  equipment  of  the  car; 
that  the  persons  in  charge  of  the  car  could 
have  avoided  the  accident  had  they  used 
proper  care  and  diligence.  In  his  supplemen- 
tal petition  he  says:  "If  the  red  car  had  not 
blocked  the  crossing  at  Josephine  street  and 
the  green  car  had  not  been  running  at  an 
extraordinary  and  dangerous  speed,  and  if  its 
motorman  had  been  efficient  and  competent 
and  careful,  and  if  its  brakes  had  been  in 
good  working  order,  and  properly  and  timely 
applied,  the  accident  and  damage  to  petitioner 
would  not  have  happened,  and  defendants 
and  their  agents  could  have  avoided  the  acci- 
dent." A  mass  of  testimony  was  taken  to 
establish  the  fact  that  Sanders,  who  was  act- 
ing actually  as  a  motorman  upon  the  green 
car,  had  not  yet  been  received  and  paid  as 
such  by  the  company,  but  was  at  the  time 
merely  being  taught  the  duties  of  the  position 
by  Roos,  the  regular  motorman,  and  that  he 
was  inexperienced  and  inefficient;  that  the 
shoes  of  the  green  car  were  worn  out  and 
by  reason  thereof  it  could  not  be  quickly  stop- 
ped; and  that  the  car  was  being  run  at  a 
dangerously  rapid  rate.  The  conclusions  we 
have  reached  as  to  the  actual  cause  of  the 
collision  would  make  it  unnecessary  for  us 
to  express  any  opinion  as  to  whether  Sanders 
was  inexperienced  and  inefficient  or  not, 
whether  the  shoes  of  the  car  were  worn  or 
not,  and  whether  the  rate  of  speed  was  dan- 
gerous or  not;  for,  however  reprehensible  it 
would  have  been  in  the  defendant  company 
to  have  permitted  cars  to  be  run  upon  their 
road  with  defective  appliances,  to  have  allow- 
ed Incompetent  persons  to  serve  as  motormen, 
and  to  have  their  cars  run  at  Improper  rates 
of  speed,  they  would  not  have  become  liable, 
by  the  mere  existence  of  that  condition  of 
things,  to  every  person  who  might  receive 
personal  injuries  by  collision  on  their  road. 
In  order  that  these  facts  could  have  a  legal 
bearing  in  this  case,  it  should  appear  that  the 
injury  received  was  the  result  of  the  breach 
of  duty.  Nlvette  v.  Railroad  Co.,  42  La.  Ann. 
1153,  8  South.  581;  Clements  v.  Light  Co.,  44 
La.  Ann.  694,  11  South.  51.  In  our  opinion, 
the  question  of  the  experience  of  the  motor- 
man,  the  condition  of  the  brakes,  and  the 
speed  of  the  car,  had  nothing  whatever  to  do 
with  the  collision;  for,  had  the  motorman  been 
perfectly  experienced  and  careful,  the  brakes 
In  thoroughly  good  condition,  and  the  car 
running  at  an  unquestionably  proper  rate  of 
speed,  the  collision  would  none  the  less  have 
Inevitably  happened.  The  plaintiff  has  re- 
ceived painful  injuries,  which  will  permanent- 
ly disable  him  from  properly  attending  to  the 
discharge  of  the  labor  on  which  he  relied  for 
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a  livelihood,  but  we  are  forced  to  aay  that 
the  blame  for  his  situation  rests  upon  him- 
self. He  imprudently  and  recklessly  placed 
his  horse  and  wagon  across  the  track  of  the 
defendant  company,  directly  In  front  of  an 
approaching  car,  and  when  it  was  so  close 
upon  him  that  nothing  could  have  saved  the 
situation.  Blakeslee  v.  Railway  Go.  (Mich.) 
63  N.  W.  401,  402.  We  think  it  proper  to 
say  that  there  is  nothing  In  this  record  going 
to  show  a  want  of  proper  care  and  vigilance 
•n  the  part  of  Sanders  In  discovering  the  dan- 
ger of  the  situation,  or  a  want  of  timely  effort 
on  his  part  to  avert  it.  We  are  of  the  opin- 
ion that  the  danger  was  seen  as  soon  as  it 
was  possible  to  see  It,  and  that  the  motorman, 
on  seeing  it,  made  instantly  every  exertion  to 
avert  It.  In  our  opinion,  escape  from  the 
collision  was  impossible.  The  plaintiff  says 
that  before  venturing  across  the  crossing  he 
looked  down  the  track,  and  saw  no  car  com- 
ing up,  but  it  is  evident  that  he  must  have 
done  so  a  considerable  time  before  he  actual- 
ly crossed,  and  that  he  must  have  directed 
his  attention,  after  he  had  once  looked  down, 
exclusively  to  what  was  occurring  above  Jo- 
sephine street,  on  what  is  known  as  the 
"downtown"  or  "river-side"  track,  upon 
which  the  red  car  was  approaching.  The 
curve  by  which  the  view  below  upon  the  lake- 
side track  is  masked  is  at  Felicity  street,  two 
blocks  below  Josephine  street,  and  therefore 
the  green  car  must  have  been  below  that 
curve  when  plaintiff  last  looked  in  that  di- 
rection. It  is  a  well-recognized  rule  that  a 
person,  before  attempting  to  cross  the  track 
of  a  steam  or  electric  car,  should  look  to  as- 
certain whether,  prudently,  the  crossing 
should  be  attempted.  Blakeslee  v.  Railway 
Co.  (Mich.)  63  N.  W.  401,  402.  The  rule  con- 
templates  that  this  should  be  done  at  a  time 
and  place  when  the  reason  upon  which  it  is 
founded  should  be  effective.  When  the  law 
requires  steps  of  diligence  and  caution,  it 
will  not  be  satisfied  by  the  substitution  there- 
for of  vain  and  useless  acts.  Plaintiff  might 
as  well  have  not  looked  down  the  track  at 
all,  as  to  have  done  so  when  the  green  car 
was  masked  by  the  Felicity  street  curve. 
Howe  v.  Railroad  Co.  (Minn.)  64  N.  W.  103. 
The  gong  upon  the  car  is  shown  to  have  been 
properly  sounded.  The  motorman  upon  the 
car  had  no  reason  to  anticipate  that  plaintiff 
would  attempt  to  cross  the  street  under  ex- 
isting conditions,  while  plaintiff  knew  per- 
fectly well  that  the  moving  car  was  bound 
on  its  regular  trip  up  to  a  point  above  that 
street  on  a  fixed  line,  and  must  therefore  in- 
evitably cross  the  path  he  was  taking  as  he 
moved  across.  The  motorman  upon  a  mov- 
ing car  may  well  have  doubts  as  to  whether 
the  driver  of  a  wagon  might  intend  to  cross 
his  track  or  not,  but  the  driver  of  the  wagon 
cannot  but  know  that  the  purpose  of  the  mo- 
torman Is  to  carry  his  car  across  the  street, 
on  to  Its  destination,  unless  there  should  be 
some  reasonable  ground  for  his  stopping  or 
slacking  his  speed.   There  was  nothing  in 


this  case  to  place  the  motorman  upon  his 
guard,  or  make  him  suppose  that  plaintiff 
would  seek  to  cross.  Plaintiff  cites  the  case 
of  Railway  Co.  v.  French,  60  Miss.  121,  12 
South,  338,  as  going  to  show  that,  although 
railroad  companies  may  be  allowed  to  run 
their  trains  at  a  given  rate,  yet  it  is  a  ques- 
tion determinable  by  circumstances  whether 
that  speed  be  consistent  with  caution.  We 
do  not  question  the  correctness  of  that  propo- 
sition. On  the  contrary,  we  unhesitatingly 
declare  that  authorization  or  permission  given 
to  a  company  to  run  its  trains  at  a  certain 
rate  of  speed  would  be  no  protection  to  it  for 
running  at  that  rate  when  circumstances 
would  make  its  doing  so  inconsistent  with 
proper  care  and  caution.  The  defendants' 
car  was  not  in  this  case  being  run  above  the 
authorized  speed,  and  there  was  nothing  in 
the  circumstances  connected  with  the  Joseph- 
ine street  crossing  which  would  call  for  its 
running  at  slower  rate  than  It  was  then  go- 
ing. We  have  examined  the  testimony  in 
this  case  with  especial  care.  We  think  the 
judgment  appealed  from  is  correct,  and  it  is 
therefore  affirmed. 


(47  La.  Ann.) 

Succession  of  LEVERICH.    (No.  11.918.) 

(Supreme  Court  of  Louisiana.  Dec.  16,  1895.) 

Administration  —  Sals  or  Rbaltt  bt  Tutrix  — 
Ekabukb  or  Mortgage. 

1.  A  tutrix,  administering  a  succession,  will 
be  permitted  to  sell  the  realty  to  pay  debts,  up- 
on the  recommendation  of  a  family  meeting, 
duly  approved,  when  there  is  no  money  or  oth- 
er personal  property  which  may  be  utilized. 

2.  The  erasure  of  the  mortgage  upon  prop- 
erty thus  sold  to  pay  the  mortgage  debt  is  valid. 

(Syllabus  oy  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

In  the  matter  of  the  succession  of  Henry 
Leverich.  The  defendant;  adjudicate©  of 
property,  appeals  from  a  Judgment  In  favor 
of  the  vendor,  who  is  the  plaintiff  in  rule, 
to  compel  him  to  accept  title.  Affirmed. 

Felix  J.  Dreyfous  and  Solomon  Wolff,  for 
appellant  U.  Koen.  Benjamin  Rice  For- 
man,  for  appellee. 

BREAUX,  J.  The  defendant,  adjudicatee 
of  property,  appeals  from  a  judgment  in  fa- 
vor of  the  vendor,  who  is  the  plaintiff  in 
rule,  Issued  to  compel  him  to  accept  title. 
The  property  was  sold  by  public  auction. 
It  had  been  appraised  at  $6,000.  The  object 
of  the  sale  was  the  payment  of  the  debts  of 
the  succession.  The  mortgage  debt  affecting 
it,  with  Interest,  was  $7,790,  although  the 
natural  tutrix,  at  whose  instance  it  was 
sold,  alleged  that  the  amount  was  $4,500. 
In  addition  to  the  property  mortgaged,  as  al- 
ready stated,  the  inventory  shows  that  the 
succession  had  household  furniture,  ap- 
praised at  $231.25,  and  life  Insurance  poli- 
cies, appraised  at  $10,000;  and  the  defend- 
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ant  in  rule  urges  that,  at  the  date  of  appli- 
cation to  sell  the  property  mortgaged  to  pay 
the  purchase  price  due  thereon,  there  was 
more  than  110,000  available  to  pay  the  debts 
of  the  succession.  The  facts,  as  they  relate  to 
these  $10,000,  are  that,  after  having  ob- 
tained the  order  for  the  sale  of  the  property, 
the  widow  of  Henry  Leverich,  plaintiff  in 
rule,  petitioned  the  court  to  decree  that 
three  life  Insurance  policies,  mentioned  in 
the  inventory,  and  on  their  face  made  pay- 
able to  the  Insured,  his  executors,  adminis- 
trators, and  assigns,  were  her  property,  and, 
contradictorily  with  the  heir  of  age  and  the 
undertutor  of  the  minors,  judgment  was  ren- 
dered as  follows:  "Margaret  P.  Leverich  do 
have  judgment  correcting  the  inventory 
herein  by  striking  out  the  three  policies  of 
life  insurance,  as  assets  of  this  succession, 
and  decreeing  said  policies  in  the  Mutual 
Life  Insurance  Company  of  New  York— No. 
040,782,  $2,500;  No.  640,784,  $2,500;  No. 
040,780,  $5,000;  total,  $10,000,— to  be  the 
sole  and  exclusive  property  of  Mrs.  Marga- 
ret P.  Leverich."  The  family  meeting  rec- 
ommended the  sale  of  the  property  adjudi- 
cated to  the  defendant  in  rule.  The  recom- 
mendations were  duly  approved.  Subse- 
quently an  account  was  filed  by  the  tutrix, 
liquidating  the  succession.  That  account, 
also,  was  approved  by  the  judge  of  the  dis- 
trict court,  and  probated.  Although  the  mi- 
nors, when  they  will  be  of  age,  may  show 
that  tbey  have  been  aggrieved,  and  have 
the  judgments  in  question  rescinded,  for 
they  are  not  finalities,  it  does  not  follow 
that  a  creditor  is  bound  to  wait  for  the  col- 
lection of  his  claim  until  policies  of  Insur- 
ance have  been  collected.  We  must  con- 
clude, in  view  of  the  proceedings  and  of  the 
declarations  of  record,  that  there  were  no 
funds  with  which  to  pay  the  debts,  and  that 
the  action  of  the  tutrix  administering  the 
estate  was  In  the  interest  of  the  minors. 
We  are  referred  to  the  case  of  Succession  of 
Dumestre,  40  La.  Ann.  571,  575,  4  South. 
a28.  The  case  here  is  within  a  rule  an- 
nounced in  that  case,  as  the  purpose  was  in 
good  faith  to  realize  funds  for  the  payment 
of  the  debts  of  the  succession  of  Henry  Lev- 
erich. 

It  is,  In  addition,  urged  by  the  defendant 
in  rule  that  there  can  be  no  valid  erasure 
of  a  mortgage  upon  a  tutrix's  property,  re- 
sulting from  the  inscription  of  an  Inventory 
of  an  estate  in  which  minors  are  interested, 
until  the  minors  become  of  age  and  dis- 
charge their  tutor,  or  until  a  special  mort- 
gage is  given  in  accordance  with  law.  The 
rule  invoked  is  not  universal  In  its  applica- 
tion. It  is  subject  to  exceptions.  Notably 
here,  the  property  was  sold  to  pay  the  pur- 
chase price,  dating  anterior  to  the  minors' 
mortgage.  It  follows  that  the  mortgage  up- 
on that  property  must  be  canceled,  and  that 
the  adjudicatee  can  Insist  upon  its  cancella- 
tion prior  to  payment  of  the  price,  and  that 
the  cancellation  in  this  case  will  be  binding 
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upon  the  minor  children  of  the  late  Henry 
Leverich,  who  can  have  no  interest  to  sue 
to  annul  and  set  aside  a  sale,  even  If  their 
mother  and  tutrix  has  delayed  more  than 
she  should  in  collecting  the  policies  of  insur- 
ance of  their  late  father,  or  has  in  error 
changed  the  name  of  the  beneficiary  under 
these  policies.  The  question,  if  It  be  one. 
cannot  fix  Infirmity  upon  a  title  to  realty 
sold  under  tjie  circumstances  here.  The 
proceedings  are  regular  as  to  form.  More- 
over, it  is  manifest  that  the  tutrix,  as  sur- 
vivor in  community,  has  an  interest  in  the 
total  of  the  mortgage,  as  shown  by  the  cer- 
tificate of  mortgage,  that,  as  against  third 
persons,  would  considerably  lessen  the  mi- 
nors' mortgage.  And,  finally,  granted  that, 
as  to  an  amount,  it  will  be  decreed  on  their 
suit,  at  their  majority,  that  they  have  an 
actionable  interest  against  their  tutrix,  it 
cannot  affect  a  title  based  upon  the  ven- 
dor's privilege,  duly  recognised,  for  the  pay- 
ment of  which  the  property  was  sold.  The 
Judgment  appealed  from  is  therefore  af- 
firmed. 

(47  La.  Ann.) 

STATE  ex  rel.  SHAW  v.  MONROE,  Judge. 
(No.  11,893.)  i 

(Supreme  Court  of  Louisiana.    Nov.  18,  1895.) 

Phohibition— Setting  Case  for  Thiai.— Remedy 
bt  api's  a  u 

1.  If  errors  be  committed  in  setting  cases 
for  trial,  or  irregularities  arise  in  filing  cases 
to  be  heard  before  the  district  court,  the  writ 
of  prohibition  is  not  the  proper  remedy  in  this 
case. 

2.  The  case  being  appealable,  the  relator 
has  adequate  remedy. 

(Syllabus  by  the  Court) 

Application  by  the  state  of  Louisiana,  on 
the  relation  of  John  T.  Shaw,  for  a  writ  of 
prohibition  against  F.  A.  Monroe,  judge  of 
the  civil  district  court  of  the  parish  of  Or- 
leans. Denied. 

Dinkelsplel  &  Hart,  for  relator. 

BREAUX,  J.  The  relator,  In  his  petition 
for  a  writ  of  prohibition,  as  defendant,  al- 
leges that  the  case  against  him,  though  listed 
on  the  call  docket,  was  not  fixed  for  trial  in 
the  manner  required  by  article  23  of  the  act 
of  1882;  In  other  words,  that  It  was  fixed 
for  trial  without  calling.  In  his  answer  the 
respondent  avers  that  the  order  for  trial,  as 
Issued,  gave  to  the  relator  all  that  he  asks 
or  could  have  asked;  that  the  case  is  not  one 
for  the  issuance  of  the  writ  of  prohibition. 
His  jurisdiction  ratlone  personse  et  ratlone 
materia;  is  unquestioned,  and  the  injury,  if 
any,  was  remediable  on  appeal.  The  relator 
has  not  favored  us  with  a  brief.  The  writ  of 
prohibition  should  not  issue  unless  It  is  made 
evident  that  the  relator  is  entitled  to  the 
remedy.    It  will  not  be  issued  in  case  of 
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doubtful  right  It  does  not  He  where  the 
question  of  Jurisdiction  Is  Involved  In  uncer- 
tainty, nor  to  correct  mere  errors  or  Irregu- 
larities. The  court  had  not  usurped  Jurisdic- 
tion or  exceeded  Its  authority  In  so  far  as 
the  pleadings  show.  The  fact  whether  the 
court  acted  rightly  or  not  in  the  manner 
adopted  to  fix  the  case  for  trial  is  not  open 
to  inquiry  in  this  application  for  a  writ  of 
prohibition.  In  order  to  authorize  the  writ, 
the  petition  should  clearly  show  that  the 
matter  Is  one  over  which  it  has  no  Jurisdic- 
tion. It  should  also  appear,  In  order  that  the 
writ  may  Issue,  that  there  is  no  remedy  by 
adequate  proceeding.  The  allegation  regard- 
ing relator's  right  of  appeal  made  by  the  re- 
spondent Is  not  traversed  by  the  relator. 
Having  the  right  of  appeal,  prohibition  does 
not  lie.  "The  case  being  appealable,  the  re- 
lators are  not  entitled  to  the  interposition  of 
the  prohibitive  authority  of  the  supreme 
court."  State  v.  RIghtor,  32  La.  Ann.  1182. 
The  writ  is  therefore  refused,  at  relator's 
costs,  and  the  rule  nisi  is  recalled,  and  set 
aside. 


(47  La.  Ann.) 
FINLAT  et  al.  v.  PERES  et  ox.  (No. 
11,808.)  i 

(Supreme  Court  of  Louisiana.    Not.  18.  1895.) 
Estoppel — Acquikscknce- Right*  op  Heiks. 

1.  A  party  who  permits  another  to  buy 
property  in  his  name  and  for  his  benefit  at  a 
tax  sale,  and  takes  a  counter  letter,  and  after- 
wards, foi  a  consideration,  instructs  the  party 
in  whose  name  the  title  vested  to  retrocede  the 
property  to  the  tax  debtor,  and  is  present  when 
the  deed  is  made,  will  be  estopped  from  assert- 
ing claim  to  the  property. 

2.  A  judgment  creditor  of  the  heir  of  the 
deceased  cannot,  under  such  a  state  of  facts, 
subject  the  property  to  the  payment  of  his 
debt,  on  the  ground  that  no  title  ever  passed 
from  the  purchaser  at  tax  sale,  as  evidenced  by 
the  counter  letter. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Fred.  D.  King,  Judge. 

Action  by  FInlay  &  Brunswig  against  Leo 
C.  Peres  and  Mrs.  Mary  J.  Finnegan,  his 
wife.  Judgment  for  defendants,  and  plain- 
tiffs appeal.  Affirmed. 

B.  R.  For  man,  Jr.,  and  Benjamin  Rice 
Forman,  for  appellants.  Charles  F.  Clai- 
borne, for  appellees. 

McENERY,  J.  The  plaintiffs  obtained 
judgment  against  the  defendants  In  1892. 
Execution  Issued,  and  certain  Immovable 
property  in  the  possession  of  the  intervener 
was  seized.  The  seizure  was  enjoined  by 
him.  In  answer  to  the  intervention,  plain- 
tiffs set  up  title  in  the  judgment  debtor.  Mary 
J.  Finnegan,  sole  heir  of  W.H.  Finnegan,  who, 
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it  is  alleged,  purchased  the  property  at  tax 
sale.  Miss  C.  P.  Winn,  his  mistress,  purchased 
the  property,  and  gave  a  counter  letter,  stating 
that  the  property  was  purchased  with  funds 
of  W.  H.  Finnegan,  and  for  his  benefit.  The 
tax  sale  was  dated  25th  September,  1SSG. 
The  counter  letter  was  recorded  August  2. 
1887.  The  property  seized  was  owned  by 
Mrs.  Ledig.  She  swore  that  she  had  no 
notice  served  on  her,  as  required  by  article 
210  of  the  constitution.  Her  husband  swore 
to  the  same  fact.  We  are  inclined  to  the 
opinion  that  no  notice  was  served  on  her. 
and  that  the  tax  sale  was  an  absolute  nulli- 
ty. Breaux  v.  Negrotto,  43  La.  Ann.  420,  9 
South.  502.  But  if  it  be  conceded  that  the 
tax  title  was  valid,  when  the  judgment  was 
rendered  and  recorded  the  title  to  the  prop- 
erty stood  on  the  records  in  the  name  of  in- 
tervener. He  purchased  the  property  from 
Mrs.  Ledig  on  December  9,  1857.  She  had 
previously,  for  the  consideration  of  $25,  ob- 
tained from  Miss  C.  P.  Winn  a  retrocession 
of  the  property.  August  Baab,  the  husband 
of  Mrs.  Ledig,  after  it  was  discovered  the 
property  had  been  sold  for  taxes,  went  t» 
Finnegan  to  get  the  property  back.  Finne- 
gan went  with  him  to  see  Miss  Winn,  in 
whose  name  Finnegan  had  placed  the  prop- 
erty. It  was  agreed  that  for  $25-415  cash 
and  $10  on  credit— a  deed  of  the  property 
would  be  made  to  Mrs.  Ledig.  The  deed  for 
the  cash  price  was  executed  before  a  notary 
public,  in  the  presence  of  Finnegan.  A  uote 
was  executed  by  August  Baab,  the  husband, 
for  the  sum  of  $10,  the  balance  due.  Finne- 
gan brought  suit  on  this  note  against  Baab 
and  wife,  Mrs.  Ledig.  There  was  judgment 
against  both  defendants.  The  judgment  was 
satisfied  so  far  as  Finnegan  was  interested. 
The  intervener  gave  $800  for  the  property, 
and  put  on  it  improvements  to  the  amount 
of  $2,000.  It  is  contended  by  plaintiffs  that 
there  is  no  written  evidence  that  Finnegan 
sold  the  property,  and  that  the  counter  let- 
ter stands  on  the  record  as  evidence  of  his 
title,  which  the  judgment  debtor  Inherited. 
He  had  placed  the  property  in  the  hands 
of  Miss  Winn,  and  verbally  instructed  her  to 
make  title  to  Mrs.  Ledig.  He  was  present 
when  the  deed  was  made,  and  received  the 
price  of  the  retrocession  of  the  property.  We 
see  no  difference  In  this  case  and  that  where 
a  party  stands  by  and  sees  his  property  sold 
without  objection.  Finnegan,  if  he  were  liv- 
ing, would  be  estopped  from  asserting  title 
to  the  property.  His  heir  has  no  greater 
rights  than  he  had,  and  certainly  the  cred- 
itors of  the  heir  have  no  superior  righto. 
FInlay  &  Brunswig  are  not  to  be  likened  to 
innocent  third  parties,  who  are  deceived  by 
the  records,  or  by  the  acts  of  the  parties. 
Every  consideration  of  right  and  Justice  de- 
mands an  affirmation  of  the  judgment.  Judg- 
ment affirmed. 
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(47  La.  Ann.) 

Mclaughlin  t.  new  Orleans  &  o.  r. 

CO.    (No.  11,834.)  i 
(Supreme  Court  of  Louisiana.    Dec  2,  1895.) 

STREET  RAILROADS— In  J  CUT  TO  PERSON  ON  TRACK 

—Cake  Required  of  Minor. 

1.  While  it  is  held  that  it  is  the  duty  of 
those  in  charge  of  a  car,  at  crossings  particular- 
ly, to  be  careful  and  watchful,  those  who  use 
street  crossings  must  exercise  a  reasonable  de- 
gree of  care  and  watchfulness. 

2.  The  motorman  had  a  right  to  suppose 
that  plaintiff's  son  would  not,  after  warning, 
attempt  to  cross  immediately  in  front  of  the 
cor,  at  a  distance  too  near  to  prevent  the  acci- 
dent. 

3.  While  no  one  should  be  held  to  a  degree 
of  care  and  caution  beyond  his  years,  a  boy 
11  years  and  4  months  of  age  cannot  be  relieved 
from  the  exercise  of  all  care  and  prudence. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Prd.  D.  King,  Judge. 

Action  by  Michael  McLaughlin  against  the 
New  Orleans  &  Carrollton  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

John  M.  Bonner  and  Henry  P.  Dart,  for  ap- 
pellant. Bernard  Titche  and  R.  L.  Tullls,  for 
appellee. 

BREATTX,  J.  Plaintiff  claims  damages  caus- 
ed by  the  death  of  bis  son,  aged  11  years  and 
4  months,  occasioned,  he  alleges,  by  the  negli- 
gence of  a  motorman  in  charge  of  an  electric 
car  owned  and  operated  by  the  defendant.  In 
September  of  last  year,  Michael  McLaughlin, 
Jr.,  petitioner's  son,  was  proceeding  out  of 
Melpomene  street,  in  this  city,  driving  a  hoop 
with  a  stick  or  small  rod  he  held  In  his  right 
hand,  and  in  so  doing  was  crossing  St.  Charles 
avenue  at  its  intersection  with  Melpomene 
street.  While  in  the  act  of  crossing  the  track 
of  the  defendant  company  at  this  intersection, 
he  was  struck  by  one  of  the  cars  of  the  com- 
pany, and  carried  a  distance  of  several  feet, 
crushing  and  lacerating  his  body.  He  sur- 
vived about  an  hour,  suffering  excruciating  pain 
and  agony.  The  testimony  of  the  witnesses 
who  saw  the  accident  is  conflicting  regarding 
the  sounding  of  the  gong  on  the  colliding  car, 
and  giving  alarm,  and  regarding  the  cutting 
off  of  the  electric  power,  and  attempting  to 
stop  the  car  by  applying  the  brakes.  It  is 
also  a  question  whether  the  boy  stopped  at  all 
on  arriving  at  the  track  of  defendant,  or  con- 
tinued across;  also  as  to  whether  he  was  fa- 
cing towards  the  car  or  in  an  opposite  direction 
when  he  was  struck.  The  first  witness  (who 
saw  the  accident)  on  behalf  of  plaintiff  testifies 
that  the  boy  was  bent,  and  rolled  his  hoop; 
that  it  seemed  a  little  heavy,  and  caused  him 
occasionally  to  pause;  that  his  face  was  in  the 
direction  of  the  advancing  car;  that  he  rolled 
the  hoop  near  to  the  center  of  the  track,  im- 
mediately in  front  of  and  near  the  car,  when 
the  car  struck  him;  that  he  was  carried  about 
30  feet,  and  the  car  ran  on  about  two  lengths 
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further;  that,  as  the  car  advanced  upon  the 
boy,  the  motorman  seemed  dumbfounded  and 
confused,  and  made  no  movement  to  prevent 
the  accident.  At  the  time  of  the  accident  there 
was  a  passenger  on  another  car  ascending  that 
met  the  colliding  car  about  the  center  of  Mel- 
pomene street.  This  passenger,  as  a  witness, 
says  that  he  saw  the  boy  approaching  the  car 
track,  and,  not  seeing  him  across  the  avenue 
after  the  car  on  which  he  was  had  passed,  he 
immediately  jumped  off,  and  ran  back  to  the 
car  they  had  just  passed,  and  found  the  boy 
on  the  ground.  He  states  that  the  rear  end 
of  the  colliding  car  was  about  25  feet  below  the 
boy.  A  woman  also  testifies,  who  corroborates, 
In  some  respects,  the  testimony  of  the  first 
witness.  In  other  respects  her  testimony  was 
entirely  at  variance  from  that  of  other  wit- 
nesses. For  instance,  she  says  that  the  boy 
had  taken  up  his  hoop,  and  hung  it  on  his 
arm,  to  go  across  the  crossing,  when  he  was 
struck.  Without  further  comment  than  that 
in  the  mam  the  other  witnesses  who  testified 
for  plaintiff  agree  with  the  testimony  of  these- 
two  witnesses,  we  take  up  the  testimony  for 
the  defendant  The  only  passenger  who  was 
in  the  car  with  the  asserted  offending  motor- 
man  testified  that:  At  a  short  distance  from 
the  corner  of  Melpomene  and  St  Charles  av- 
enues he  noticed  a  boy  rolling  a  hoop,  and  that 
when  the  car  on  which  he  was  arrived  near 
the  intersection  of  these  two  streets  the  boy 
stopped.  At  the  same  time  the  brakeman 
moderated  the  speed  of  the  car.  That,  upon 
the  boy  stopping,  he  again  loosened  the  brakes. 
A  moment  after,  the  car  struck  the  boy  as  he 
was  attempting  to  cross.  That  It  was  Impos- 
sible to  stop  the  car  In  time  to  prevent  the 
accident  This  witness  also  testifies  that  It 
carried  the  little  boy  some  20  feet,  after  strik- 
ing him,  before  stopping.  The  motorman  and 
the  conductor  of  the  car  corroborate  this  wit- 
ness. 

The  plaintiff,  In  support  of  his  charge  that 
the  motorman  was  an  inebriate,  and  Incompe- 
tent, refers  to  the  acknowledgment  of  this  mo- 
torman, as  a  witness,  that  three  years  prior  to 
the  trial  he  was  discharged  from  the  police 
for  drunkenness.  The  witness  added  that  he 
had  not  since  Indulged  in  drink  to  excess,  and 
that  while  on  duty  he  did  not  drink.  With 
reference  to  the  Inebriety  charged,  the  question 
Is  whether  or  not  the  motorman's  acts  at  the 
time  of  the  accident  came  to  the  requirement 
of  the  care  devolving  upon  him.  We  are  not 
inclined  to  accord  the  least  Indulgence  to  one 
under  the  influence  of  liquor  while  in  the  dis- 
charge of  duty.  In  justice,  however,  the  in- 
ebriate condition  charged  cannot  be  assumed. 
The  only  evidence  is  that  of  the  motorman, 
who  denies  that  he  drinks  largely,  and  asserts 
that  on  duty  he  is  always  sober.  The  inquiry 
relates  to  the  motorman.  The  plaintiff  insists 
that  he  was  incompetent,  and  derelict  in  the 
performance  of  his  duty,  when  his  son  was 
killed.  The  authority  of  Railroad  Co.  v.  Glad- 
mon,  15  Wall.  401,  405,  Is  greatly  relied  upon 
at  the  bar  as  applying  to  the  facts  of  the  case. 
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In  the  cited  case  the  facts  were  that  one  of 
the  drivers  of  the  defendant  company,  instead 
of  looking  at  his  horses,  turned  his  face,  and 
was  conversing  with  some  one  near  him,  when 
a  child,  seven  years  old,  attempted  to  run 
.ncrosa  the  track  in  front  of  the  horses.  Before 
he  got  across,  he  turned  to  come  back  again 
4ind  was  severely  injured.  The  record  showed 
no  testimony  but  that  of  one  witness,  who  men- 
tioned the  chief  facts  above  stated,  and  tes- 
tified "that,  if  the  driver  had  not  been  looking 
&t  his  companion,  he  could  have  checked  the 
horses  in  time  to  have  prevented  the  accident" 
Here  the  facts,  as  shown  by  the  weight  of  evi- 
■dence,  are  that  the  boy  came  hastily  and  un- 
expectedly on  the  track,  at  a  time  when  the 
-car  could  not  be  arrested,  under  circumstances 
that  the  motorman  could  not  control,  with  care 
however  watchful;  In  other  words,  that  the  car 
-could  not  be  brought  to  a  stop  speedily  enough 
•to  prevent  the  accident.  The  gong  of  the  car 
was  sounded  by  the  motorman.  It  Is  true  that 
this  fact  is  denied  by  several  witnesses.  The 
•affirmative  testimony  of  witnesses  near  tbe  ac- 
cident that  the  gong  was  sounded  and  alarm 
given  is,  we  think,  entitled  to  weight  and 
-credence.  Witnesses  for  the  plaintiff  have 
found  fault  with  the  motorman,  because,  as 
they  assert,  he  failed  to  timely  apply  the  brakes, 
Jind  turn  down  the  controller.  The  witnesses 
for  the  defendant  were  near  the  place  of  ac- 
cident Their  view  was  not  obstructed  by 
anything.  After  weighing  their  testimony  with 
-all  the  attention  we  could  command,  we  have 
-concluded  that  its  weight  is  with  them,  and 
that  it  sustains  tbe  defense.  It  is  true  that 
children  are  to  be  held  responsible  for  such 
a  degree  of  care  as  may  usually  be  expected 
of  them,  taking  due  account  of  their  age,  and 
tbe  particular  circumstances  of  each  case.  But 
it  Is  equally  true  that  no  act  constitutes  negli- 
gence unless  there  has  been  a  want  of  ordinary 
-care  upon  tbe  part  of  the  person  charged  with 
negligence.  Judged  by  that  test,  we  must  con- 
dude  that  tbe  verdict  allowed  damages  in  er- 
ror, and  that  justice  requires  tbat  It  be  re- 
versed. It  Is  therefore  ordered,  adjudged,  and 
-decreed  that  the  verdict  and  judgment  appeal- 
ed from  be  reversed,  avoided,  and  annulled, 
and  that  there  be  judgment  for  defendant,  re- 
jecting plaintiff's  demand,  at  his  costs. 

(47  La.  Ann.) 

LAROUSSINI  v.  WERLBIN.   (No.  11,875.)  i 

(Supreme  Court  of  Louisiana.    Dec.  2,  1895.) 

•Contkact8  to  Takf.  Lease  —  Specific  Pkkform- 
asce— Damages. 

1.  Prematurity.  A  breach  of  contract  be- 
ing alleged,  the  suit  was  not  premature. 

2.  If  there  was  a  contract  as  alleged,  plain- 
tiff had  no  cause  of  action  to  compel  the  defend- 
ant to  sign  a  deed  of  lease  and  accompanying 
notes. 

3.  The  remedy  was  on  the  contract  for 
rental  or  for  damages,  and  not  for  specific  per- 
formance to  coerce  the  obligor  to  sign  notes  and 
act. 

(Syllabus  by  th»  Court.) 


i  Rehearing  denied.  January  0,  189Q. 


Appeal  from  civil  district  court,  parish  of 
Orleans;  George  H.  Theard,  Judge. 

Action  by  Hypolite  Laroussini  against  Phil- 
ip Werleln.  Judgment  for  defendant  and 
plaintiff  appeals.  Affirmed. 

Henry  Denis  and  Branch  K.  Miller,  for  ap- 
pellant   Merrick  &  Merrick,  for  appellee. 

BREAUX,  J.  The  defendant  excepted  to 
plaintiff's  suit  on  the  ground  that  it  Is  pre- 
mature, or,  If  not  premature,  that  plaintiff's 
petition  discloses  no  cause  of  action.  The 
plaintiff  alleges  that  the  defendant  was  his 
lessee  of  a  store  and  premises  since  July  1, 
1800,  at  a  monthly  rental  of  $700,  to  Septem- 
ber 30,  1895;  that  prior  to  the  expiration  of 
the  term  of  the  lease  he  and  the  defendant 
entered  Into  a  verbal  contract  of  renewal  of 
lease  for  the  term  of  five  years  from  October 
1,  1895;  that  It  was  completed,  closed,  and 
binding;  that  for  the  sake  of  reducing  the 
contract  to  writing,  to  serve  as  evidence,  and 
not  to  make  it  depend  upon  the  deed,  It  was 
agreed  to  Indorse  the  renewal  upon  the  origi- 
nal lease,  or  to  sign  a  deed  similar  in  all  re- 
spects to  the  lease  about  to  expire,  save  as 
to  the  dates  and  amount  of  rental;  that  when 
requested,  on  the  5th  day  of  April,  1895,  to 
sign  the  renewal,  the  defendant  declared  that 
he  had  changed  bis  mind,  refused  to  sign, 
and  added  that  he  bad  no  objection  to  sign 
a  lease  for  one  year. 

The  district  court  passed  upon  the  plea  of 
prematurity,  and  dismissed  plaintiff's  de- 
mand for  the  recognition  and  enforcement  of 
the  lease,  and,  on  the  ground  of  no  cause  of 
action,  rejected  plaintiff's  demand  to  compel 
the  defendant  to  sign  a  written  renewal  of 
the  lease  and  accompanying  rent  notes.  Un- 
der the  allegations,  which  must  be  taken  as 
true  for  tbe  purpose  of  the  trial  on  the  ex- 
ception, the  contract  was  complete;  and 
when  the  defendant  was  called  upon  it  was 
manifestly  his  obligation  to  sign  the  deed  in 
accordance  with  alleged  agreement  He  re- 
fused, and  offered  to  substitute  another  con- 
tract. He  ignored  the  agreement  to  sign  the 
deed,  and,  In  addition,  declined  to  hold  him- 
self bound  as  lessee  at  all,  save  upon  terms 
not  previously  mentioned.  The  defendant 
was  In  possession  of  the  property.  While  it 
is  true  that  the  original  lease  bad  not  yet  ex- 
pired, it  was  not  too  early  to  enter  into  a 
contract  at  the  time  alleged,  for  a  renewal 
and  continuance.  Moreover,  it  was  the  agree- 
ment regularly  entered  Into  by  which  the  de- 
fendant positively  refused  to  be  bound.  The 
breach  of  tbe  contract  unAer  the  allegations, 
dates  from  this  refusal  to  sign  and  to  be 
bound  by  any  of  its  terms  and  conditions.  A 
suit  to  compel  compliance  with  the  aileged 
obligation  was  not  premature;  that  is,  if 
there  were  any  such  obligation,— a  fact  ad- 
mitted for  the  time  being.  We  do  not  think 
It  was  necessary,  In  order  to  avoid  the  plea 
of  prematurity,  to  postpone  all  judicial  de- 
mand until  tbe  defendant's  breach  of  con- 
tract by  a  refusal  to  pay  the  rent  Under  the 
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rules  relating  to  pleadings,  there  is  no  neces- 
sity of  retarding  the  progress  of  the  action 
with  the  view  of  ascertaining  whether  the 
defendant  will  hereafter  persist  in  not  hold- 
ing himself  bound. 

We  pass  from  the  ground  of  prematurity, 
which  we  do  not  think  we  are  authorized  to 
sustain,  to  the  plea  of  no  cause  of  action. 
Our  reading  of  the  petition  is  that  there  is  a 
contract  of  lease  between  the  plaintiff  and 
the  defendant.  But  this  court  has  never  by 
any  decision  held  an  obligor  to  the  specific 
performance  of  signing  a  deed  or  note.  The 
first  decision  cited  by  the  defendant— Levine 
v.  Michel,  85  La.  Ann.  1121— clearly  announ- 
ces that  specific  performance  "should  be  guid- 
ed by  that  respect  for  individual  liberty 
which  is  an  ennobling  characteristic  of  our 
remedial  system."  The  second  cited  case— 
Wllberdlng  v.  Maher,  35  La.  Ann.  1182—  is 
not  at  all  determinative  of  the  issue  here.  It 
does  not  seem  that  it  was  ever  contemplated 
to  confine  an  obligor  to  coerce  him  to  sign  an 
authentic  act  and  notes,  and  this  suit  would 
inevitably  lead  to  such  action  in  the  event 
of  defendant's  refusal  to  sign.  The  unwill- 
ingness of  the  alleged  obligor  to  sign  at  once 
suggests  constraint  and  compulsion.  The 
principle  is  appealing  that  in  the  matter  of 
the  discharge  of  obligations  by  the  debtor 
personally  be  cannot  be  compelled  to  act 
against  his  will;  that  his  liberty  must  be  re- 
spected. "L'homme  est  llbre  de  ne  pas  rem- 
plir  ses  engagements,  sauf  a  supporter  les 
consequences  de  cette  lnexecution:  on  ne 
pent  pas  lul  enlever  cette  llberte  en  employ- 
ant  la  violence."  16  Laurent,  p.  258.  The 
plaintiff  is  not  left  without  remedy  if  his 
rights  are  as  alleged.  The  plaintiff  urges 
that  no  action  for  damages  can  be  an  ade- 
quate compensation  for  the  right  to  a  written 
act  of  lease  with  the  lessor's  privilege.  To 
sustain  that  ground,  and  take  the  case  out 
of  "inordinary  cases"  stated  in  the  Code,  art. 
1927,  and  treat  it  as  one  in  which  there  would 
be  inadequate  compensation,  we  would  have 
to  assume  that  the  lessor  would,  beyond  all 
question,  find  property  affected  by  bis  privi- 
lege. The  lessee  may  not  have  any  property 
at  all.  If  he  should  own  property  affected 
by  the  privilege,  It  does  not  follow  that  he 
cannot  recover  damages  amply  compensating 
him  arising  from  the  failure  of  the  defendant 
to  comply  with  his  obligation.  The  judg- 
ment maintaining  the  exception  of  no  cause 

of  action  is  affirmed. 
« 


(47  La.  Ann.) 
UNION  NAT.  BANK  OF  NEW  ORLEANS 

v.  GRANT.  (No.  11,900.)  i 
(Supreme  Court  of  Louisiana.  Dec.  2.  1895.) 
BUKSTT  OK  Note — Release — Discharge  or  Makkr 
in  Insolvency. 
1.  Whether  the  Indorser  of  the  note  is  a 
surety  or  indorser  in  the  strict  mercantile  senpe, 
he  will  be  released,  if,  without  his  consent,  the 

*  Rehearing  refused  January  6,  1896. 
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holder  releases  the  maker  of  the  note.  Story, 
Prom.  Notes,  §§  423,  424;  Civ.  Code,  art  3061. 

2.  Nor  is  such  defense  of  the  release  of  the 
maker  at  all  affected  because,  at  the  maturity 
of  the  note,  the  indorser  waived  demand,  no- 
tice, and  protest. 

3.  The  vote  of  the  holder  of  the  note,  at  the 
meeting  of  the  creditors  of  the  insolvent  maker, 
in  favor  of  his  discharge,  releases  the  indorser. 
Civ.  Code,  arts.  2170.  2177;  Nolte  v.  Their 
Creditors,  7  Mart  (N.  S.)  13;  Lobdell  v.  Niph- 
ler,  4  La.  295;  Succession  of  Latchford,  7 
South.  628.  42  La.  Ann.  540. 

4.  Such  discharge  is  not  that  of  the  law. 
but  results  from  the  voluntary  action  of  the 
creditor.  Id. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  the  Union  National  Bank  of  New 
Orleans  against  J.  G.  Grant  Judgment  for 
defendant.    Plaintiff  appeals.  Affirmed. 

Carleton  Hunt,  for  appellant  William  8. 
Parkerson,  for  appellee. 

MILLER,  J.  This  suit  seeks  to  make  de- 
fendant liable  as  Indorser  on  notes.  The  de- 
fense Is  that  plaintiff  has  discharged  the  mak- 
er of  the  notes.  Prom  the  judgment  in  favor 
of  defendant  plaintiff  appeals. 

The  notes  were  to  the  order  of  the  makers, 
by  them  Indorsed,  and  defendant's  name  Is 
on  the  back  of  the  notes  following  the  payee's 
Indorsement.  In  that  condition  the  notes 
were  acquired  by  the  plaintiff  from  the  mak- 
ers. When  the  notes  matured,  defendant,  at 
plaintiff's  request  waived  demand,  protest 
and  notice.  The  makers  applied  for  the  bene- 
fit of  the  Insolvent  laws,  making  the  surren- 
der of  their  property.  At  the  meeting  of  their 
creditors,  plaintiff,  as  holder  of  the  notes,  vot- 
ed in  favor  of  a  discharge  of  the  Insolvents. 
It  is  strenuously  contended  that  defendant  Is 
to  be  viewed  as  an  indorser  in  the  com  me  r 
clal  sense.  Prima  facie  that  Is  his  position, 
enforced.  It  Is  claimed,  by  his  waiver  of  de- 
mand, protest,  and  notice.  If  an  Indorser,  It 
Is  argued  that  this  waiver  deprives  him  of 
any  defense  based  on  the  discharge  of  the 
maker  of  the  notes.  We  are  not  aware  that 
this  effect  has  ever  been  attributed  by  our 
courts  to  a  mere  waiver  of  demand,  notice, 
and  protest,  unless  the  case  of  Bank  v.  Lee, 
88  La.  Ann.  303,  Is  to  be  accepted  as  such  au- 
thority. In  that  case  the  indorser  pleaded  he 
had  been  discharged,  because  the  plaintiff  had 
permitted  prescription  to  accrue  In  favor  of 
the  maker,  thus  preventing  any  recourse  of  the 
indorser,  If  made  to  pay.  The  defense  failed. 
The  court  seems  to  have  attached  importance 
to  the  fact  that  the  Indorser  had  paid  interest 
on  the  note.  The  payment  was  before  any 
prescription  had  accrued,  and  it  Is  not  easy 
to  see  the  bearing  of  that  payment  on  the  de- 
fense of  the  after-acquired  prescription  hi  fa- 
vor of  the  maker,  of  which  the  Indorser  sought 
to  avail.  The  court  In  that  case  also  relied 
on  Story  and  Daniel  to  support  the  conclusion 
of  the  effect  of  the  waiver.  The  texts  cited 
affirm  the  waiver  as  dispensing  with  the  pre- 
liminary steps  of  the  holder  to  fix  the  11a- 
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bllity  of  the  lndorser,  but  do  not  touch  the 
effect  of  the  discharge  of  the  maker  by  the  ln- 
dorser. Story,  Prom.  Notes,  §§  271,  273  ;  2 
Daniel,  Neg.  Inst.  8  1090.  The  indorsees  lia- 
bility Is  conditional,  based  on  demand,  protest, 
and  notice.  If  these  are  waived,  he  becomes 
unconditionally  liable;  and  In  this  sense,  after 
such  waiver,  he  becomes,  as  is  affirmed  by 
the  authorities  cited  by  plaintiff,  the  uncondi- 
tional debtor.  Story,  Prom.  Notes,  §  198. 
But,  though  liable  In  this  sense,  the  lndorser  is 
still  entitled  to  his  defense  arising  from  the 
subsequent  discharge  of  the  maker.  Id.  §8 
423,  424.  We  cannot  perceive,  on  principle 
or  authority,  that  a  mere  waiver  of  protest, 
notice,  or  demand  deprives  the  lndorser,  when 
sued,  of  the  defense  that  by  the  act  of  the 
plaintiff  he  is  stripped  of  all  recourse  against 
the  maker  of  the  note;  nor,  In  our  view,  does 
plaintiff's  argument  on  this  branch  of  the 
case  find  support  In  the  passage  cited  from 
Parsons  on  Contracts.  These  waivers  are  fre- 
quent Even  as  applied  to  demand,  protest, 
and  notice,  the  waivers  are  strictly  construed; 
in  some  cases  it  having  been  held  that  waiver 
of  one,  where  requisite,  did  not  waive  others. 
"Agreements  of  this  sort  are  always  construed 
strictly,  and  not  extended  beyond  the  fair  Im- 
port of  the  term;  thus  a  waiver  of  notice  will 
be  no  excuse  for  want  of  due  presentment" 
Story,  Prom.  Notes,  8  272.  We  can  find  no 
basis,  therefore,  to  extend  the  waiver  In  this 
case  so  as  to  relinquish  a  defense  not  at  all 
connected  with  the  subjects  of  the  waiver. 
It  is  In  evidence  the  notes  were  indorsed  by 
defendant  for  the  accommodation  of  the  mak- 
er, known  to  the  bank.  That  testimony  puts 
the  defendant  In  the  position  of  a  surety.  In 
our  view  the  capacity  of  defendant  on  the 
notes  Is  not  material.  If  an  lndorser  in  the 
commercial  sense,  he  is  discharged  If,  by  act 
of  the  holder,  the  maker  is  released;  and,  if 
a  surety,  he  Is  entitled  to  the  same  defense. 
Civ.  Code.  art.  3001. 

This  brings  us  to  the  consideration  of  the 
discharge  pleaded,  based  on  the  vote  of  plain- 
tiff at  the  meeting  of  creditors.  The  plaintiff 
contends  that  the  discbarge  was  only  of  the 
person  of  the  "debtor,  but  did  not  discharge  the 
obligation.  In  support  of  this  argument  the 
plaintiff  relies  on  the  text-books  and  an  array 
of  authorities  based  on  the  bankruptcy  legis- 
lation of  the  United  States  and  the  English 
statutes  of  bankruptcy.  The  passage  from 
Story  epitomizes  the  law,  the  subject  of  these 
authorities.  He  observes  the  discharge  of  the 
joint  maker  or  lndorser  under  an  insolvent  or 
bankrupt  act  will  not  operate  to  discharge  any 
other  party  to  the  note  from  liability,  but 
operates  as  a  bar  or  discharge  of  the  Insolvent 
l»ersonally.  The  reason  Is,  It  is  the  act  of  the 
law.  Story,  Prom.  Notes,  8  428.  The  text 
is  fully  sustained  in  the  cases  cited  by  plain- 
tiff, and,  without  any  adjudications,  would 
command  reaHy  assent  These  authorities  do 
not  undertake  to  discriminate  as  to  the  reme- 
dy left  against  the  insolvent.  No  such  dis- 
crimination is  possible.    The  discharge  under 


the  federal  bankrupt  act  is  complete  as  to  per- 
son and  property  of  the  debtor.  Rev.  St.  U. 
S.  8  5115.  The  purport  of  the  authorities  cit- 
ed is  that  when  the  discharge  of  the  maker 
of  the  note  is  by  the  act  of  the  law,  the  dis- 
charge la  personal  to  the  insolvent;  not  of  the 
other  parties  to  the  note.  If  these  authorities 
are  cited  to  sustain  the  contention  that  a  dis- 
charge in  bankruptcy  under  the  federal  legisla- 
tion on  the  English  statutes  leave  Intact  the 
personal  obligation  of  the  insolvent  they  fail 
of  the  purpose.  But  that  which  Is  Involved 
here  Is  the  effect  of  the  discharge  under  the 
Insolvent  laws  of  Louisiana.  Under  the  Code, 
such  discharge  Is  a  complete  release  of  the 
debtor  In  person  and  property,  save  and  ex- 
cept as  to  the  property  surrendered;  and,  if 
he  comes  to  better  fortune,  the  insolvent  may 
be  compelled  to  make  a  new  surrender.  Civ. 
Code.  arts.  2170,  2177,  et  seq.;  Ooicochea  v. 
Rlcarte,  4  La.  45;  Glenn  v.  Dunbar,  10  La. 
Ann.  253.  Under  our  law  the  assent  of  the 
majority  of  the  creditors  in  number  and 
amount  Is  requisite  for  the  discharge  of  the 
Insolvent.  Without  that  assent  he  remains 
bound,  and  the  whole  effect  of  the  proceed- 
ing Is  to  distribute  the  proceeds  of  the  sur- 
rendered property  to  his  creditors.  For  such 
a  discharge  the  plaintiff,  as  bolder  of  the 
notes,  concurred  with  others  in  giving  to  the 
maker  of  the  notes  on  which  defendant  is  now 
sought  to  be  held  as  lndorser.  It  is  immate- 
rial, hi  our  view,  that  others  voted  for  the 
discharge.  It  may  be  that  without  plaintiffs 
vote,  enough  would  have  voted  for  the  release. 
It  is  enough,  we  think,  that  plaintiff  concur- 
red In  the  discharge.  As  it  is  put  in  one  of 
the  cases  cited  below  in  answer  to  the  proposi- 
tion that,  without  the  vote  of  the  creditor  for 
the  respite,  it  would  have  been  granted:  "We 
do  not  think  we  are  permitted  to  go  into  that 
question.  What  would  have  been  the  effect 
of  the  appellant's  refusing  the  indulgence,  we 
do  not  know.  The  effect  of  a  positive  act 
cannot  be  destroyed  by  speculations  as  to 
what  would  have  been  the  situation  of  the  par- 
ties if  the  act  had  not  been  done."  The  court 
held  that  the  vote  of  the  holder  of  the  note 
for  the  respite  discharged  the  maker.  Nolte 
r.  Their  Creditors,  7  Mart  (N.  S.)  13;  Lobdell 
v.  Niphler,  4  La.  295;  McGulre  v.  Wooldrldge, 
6  Rob.  (La)  47;  Succession  of  Latchford.  42 
La.  Ann.  540,  7  South.  628.  It  seems  to  as 
that  a  discharge  of  the  insolvent  maker  of  a 
promissory  note  by  the  votes  of  the  creditors 
cannot  be  deemed  the  act  of  the  law.  It  is 
that  of  the  creditors.  Under  the  federal  bank- 
rupt act  it  is  the  law  alone,  independent  of  any 
action  of  creditors,  that  grants  the  discharge. 
Under  our  law  the  action  of  the  creditors  Is 
requisite,  and  binds  them  with  respect  to  the 
lndorser  quite  as  effectively  as  any  other  form 
of  discharge.  The  discharge  of  the  maker  by 
the  holder  is  the  release  of  the  lndorser. 

We  have  given  attention  to  the  cases  cited 
and  elaborately  reviewed  by  plaintiffs  brief. 
The  court  in  one  of  the  cases,  passing  on  the 
cashier's  power  to  vote  a  discharge  to  the 
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maker  on  the  notes  held  by  a  bank,  found  a 
reason  for  sustaining  his  vote  in  the  fact  that 
the  discharge  left  in  force  the  right  of  the 
bank  to  compel  a  new  surrender  under  the  cir- 
cumstances stated  in  the  Code.  Another  case 
maintains  that  the  rote  that  the  insolvent's 
property  be  sold  on  time  was  not  injurious  to 
the  indorser,  and  would  not  discharge  him. 
Another  decision  is  rather  to  the  contrary,  and 
on  the  same  line  is  yet  another  of  those  cited. 
In  our  view,  the  discharge  to  the  indorser,  re- 
sulting from  the  release  by  the  holder  of  the 
maker,  is  none  the  less  effective,  because  the 
possibility  of  compelling  a  new  surrender  is 
left  intact;  and  if  voting  for  terms  of  credit 
for  the  sale  of  the  insolvent's  property  may 
not  in  some  cases,  and  in  others  will,  dis- 
charge the  maker,  as  Is  affirmed  in  these  deci- 
sions, with  greater  reason  will  the  vote  of  the 
holder  for  a  discharge  of  the  maker  accom- 
plish the  result  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  judgment  of  the 
lower  court  be  affirmed;  costs  to  be  paid  by 
appellants. 


(47  La.  Ann.) 

GRAHAM  v.  ST.  CHARLES  ST.  R.  CO. 
et  aL    (No.  11,837.) 

(Supreme  Court  of  Louisiana.  Dec  16,  1805.) 

Torts— Iiwo ring  Plaintiff's  Business— Liabili- 
ty of  Master— Damages. 

1.  The  law,  protecting  the  lawful  business 
by  which  a  man  gains  a  livelihood,  gives  him  an 
action  of  damages  for  improper  language  and 
conduct  of  another  tending  to  the  injury  of  that 
business;  the  language  and  conduct  being  di- 
rected and  designed  so  as  to  affect  persons  dis- 
posed to  deal  with  the  injured  party,  and  deter 
them  from  buying  from  him.  Civ.  Code.art. 
2316;  Fenner  v.  Watkins,  16  La.  206;  War- 
dens, etc.,  v.  Blanc,  8  Rob.  (La.)  84;  Winston 
v.  Foster,  5  Rob.  (I*.)  115;  Chataigne  v.  Berg- 
eron, 10  La.  Ann.  699. 

2.  For  such  cause  of  action  punitory  dam- 
ages may  be  given.  Civ.  Code,  art.  1928:  Fred- 
wost  v.  Daily.  18  La.  535;  Carlin  v.  Stewart, 
2  La.  76;  Brown  v.  Crockett,  8  La.  Ann.  30. 

3.  A  railroad  company  is  not  liable  for  the 
language  and  conduct  of  one  of  its  foremen  to 
the  prejudice  and  injury  of  the  business  of  a 
grocer,  of  whom  the  employes  of  the  company 
are  disposed  to  buy;  the  functions  of  the  fore- 
man, under  his  employment,  being  to  employ 
and  discharge,  when  necessary,  laborers  in  the 
service  of  the  company,  and  his  actB  and  lan- 
guage alleged  to  have  iniured  the  grocer  not  be- 
ing within  the  scope  of  such  functions.  Civ. 
Code.  arts.  2317,  2320;  Ware  v.  Canal  Co..  15 
La.  1C9;  Gaillardet  v.  Demaries,  18  La.  492; 
Winrton  v.  Foster,  5  Rob.  (La.)  113. 

4.  Nor,  in  cases  where  the  employer  is  re- 
Kponsible  by  reason  merely  of  his  relation  to 
the  wrongdoer,  are  vindictive  damages  allowed. 
Sedg.  Dam.;  Brown  v.  Crockett,  8  La.  Ann.  33. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Action  by  Peter  Graham  against  the  St 
Charles  Street-Railroad  Company  and  Thom- 
as Newman.  Judgment  for  plaintiff.  De- 
fendants appeal.  Reversed  as  to  the  railroad 
company,  and  affirmed  as  to  Newman." 


Harry  H.  Hall,  tor  appellants.  Walter  H. 
Rogers  and  William  B.  Lancaster,  for  appel- 
lee. 

MILLER,  J.  The  plaintiff,  the  proprietor 
of  a  grocery  near  the  station  house  of  the 
defendant  company,  sues  for  damages,  al- 
leging that  the  foreman  of  the  company,  also 
a  defendant,  has  injured  plaintiff  in  his 
business  by  dissuading  the  employes  of  the 
company  under  defendant's  charge  from 
dealing  with  the  plaintiff,  threatening  them 
with  discharge  from  the  company's  employ- 
ment if  they  did  so,  and  carrying  the  threats 
into  effect.  The  petition  charges  that  this 
conduct  of  the  foreman  has  been  persistent, 
prompted  by  ill  will  against  plaintiff  and 
the  desire  to  injure  him,  and  has  resulted  in 
diverting  the  business  of  the  employes  from 
plaintiff.  It  is  further  charged  that  plain- 
tiff, by  this  course  of  conduct  on  the  part 
of  the  foreman,  has  been  annoyed  and  hu- 
miliated by  the  notoriety  of  the  persecution, 
and  the  ridicule  thereby  engendered,  to  use 
the  language  of  the  petition,  for  which  puni- 
tory damages  are  claimed;  and  the  liability 
of  the  company  is  put  on  the  ground  that 
the  acts  and  conduct  of  the  foreman  were 
in  the  course  of  the  employment  of  the  fore- 
man intrusted  by  the  company  with  the 
power  to  employ  and  discharge  those  in  its 
service,  placed  under  his  control.  The  case 
was  before  this  court  on  a  previous  appeal 
from  the  decision  against  plaintiff  on  the 
exception  of  no  cause  of  action,  and  was 
remanded  for  trial  on  the  merits.  The  de- 
fense on  the  merits  is  the  general  issue,  and 
from  the  verdict  and  judgment  thereunder 
against  defendants  this  appeal  is  prosecuted 
by  them.  Plaintiff,  answering  the  appeal, 
asks  that  the  damages  awarded,  $175,  be  in- 
creased. 

The  responsibility  of  a  corporation  for  the 
conduct  of  its  employes  is  for  such  acts  as 
are  within  the  scope  of  the  business  of  the 
corporation  intrusted  to  them,  as  the  Code 
puts  it  Masters  and  employers  are  answer- 
able for  the  damages  occasioned  by  their 
servants  in  the  exercise  of  their  functions, 
and  this  responsibility,  the  Code  declares,  at- 
taches when  the  master  could  have  prevent- 
ed the  acts  causing  the  damage.  Civ.  Code, 
arts.  2315,  2317,  2320.  Thus  the  obligation 
is  put  upon  the  master  to  select  competent 
and  careful  servants,  and  holds  him  liable 
for  their  negligence  or  wrongful  acts  in  the 
exercise  of  their  duties.  The  principle  has 
received  application  in  a  variety  of  cases  in 
our  Reports,  where  the  act  of  the  servant 
complained  of  was  incident  to  the  discharge 
of  the  servant's  duty,  or,  rather,  his  mode  of 
performance.  In  this  case  the  function  of 
the  foreman  was  the  selection  of  the  labor 
of  the  company,  carrying  with  it  the  power 
to  discharge  the  employes.  The  damages  al- 
leged arise  from  the  motives  which,  it  is 
charged,  actuated  the  foreman  in  his  selec- 
tion and  dismissal  of  the  employes.  No 
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wrong  to  plaintiff  could  nave  arisen  from 
the  engagement  or  discharge  of  the  em- 
ployes, but  the  alleged  Injury  is  supposed  to 
have  arisen  from  the  discrimination  of  the 
foreman  against  those  friendly  to  plaintiff, 
who  dealt  with  him,  or  were  disposed  to  buy 
at  his  grocery.  With  that  discrimination  the 
company  had  neither  knowledge  nor  connec- 
tion, and  we  do  not  perceive  any  basis  for  its 
supposed  liability.  The  conduct  of  the  fore- 
man was  in  no  sense  within  the  line  of  his 
employment.  Gaillardet  v.  Damaries,  18  La. 
492;  Ware  v.  Canal  Co.,  15  La.  169;  Hart 
v.  Railroad  Co.,  1  Rob.  (La.)  181;  Winston 
v.  Foster,  5  Rob.  (La.)  113. 

With  reference  to  the  foreman  we  think 
the  case  is  different.  The  ground  of  his  lia- 
bility is  that,  from  motives  of  ill  will,  by 
words  and  conduct,  he  injured  plaintiff's 
business,  by  preventing  the  employes  from 
buying  at  his  store.  Our  review  of  the  testi- 
mony satisfies  us  that  the  foreman  urged  a 
number  of  the  employes  not  to  deal  with 
plaintiff;  threatened  them  with  discharge 
if  they  did  so;  raised  the  rent  of  premises 
be  leased  to  one  of  the  employes  who  dealt 
with  Graham,  assigning  that  as  the  cause 
for  the  increase.  For  the  same  reason,  it  Is 
our  conclusion  from  the  testimony,  he  gave 
another  tenant  of  his  notice  to  quit,  and,  as 
to  two  instances  of  discharges,  the  testimony 
strongly  points  for  the  cause  to  the  fact  that 
the  discharged  men  bought  of  plaintiff. 
There  is  also  testimony  that  the  foreman, 
in  his  efforts  to  dissuade  one  of  the  men 
from  buying  of  plaintiff,  used  language  in 
respect  to  him  not  at  all  flattering.  The 
testimony  comes  from  a  number  of  witness- 
es, testifying  to  distinct  acts,  and  to  the 
conduct  of  the  foreman  on  different  occa- 
sions. It  would  serve  no  usual  purpose  to 
give  the  testimony  in  detail.  We  have  given 
attention  to  that  of  the  foreman  that  he 
never  gave  orders  to  the  men  not  to  deal 
with  plaintiff,  and  that  bis  motive  was  to 
prevent  drinking  by  the  men  during  their 
hours  of  service.  We  have  considered  the 
testimony  of  the  employes  produced  by  de- 
fendant, 'that  they  dealt  with  plaintiff  and 
were  not  discharged,  and  that  there  were 
posted  in  the  station  stringent  rules  against 
drinking  by  the  employes;  but  a  careful  con- 
sideration of  the  testimony  Impresses  us,  as, 
we  must  conclude,  it  did  the  Jury,  that  the 
defendant  did  use  efforts  to  divert  employes 
from  dealing  with  the  plaintiff,  and  that  his 
motive  was  not  to  enforce  the  rules  or  dis- 
cipline of  the  company. 

The  right  of  protection  to  the  citizen  in 
the  pursuit  of  the  avocations  by  which  he 
gains  his  llvllhood  is  as  important  as  the 
security  of  his  person  and  property.  No  man 
Is  privileged  to  Injure  another  In  his  busi- 
ness. If  the  defendant  Newman  by  his  con- 
duct and  language  sought  to  create  a  preju- 
dice or  feeling  against  plaintiff,  deterring 


those  from  buying  from  him  inclined  to  do 
so,  we  think  reparation  is  due  the  plaintiff. 
Nor  Is  that  reparation  to  be  measured  by 
proof  of  actual  damage.  Every  act  of  man 
that  causes  damage  to  another  obliges  the 
wrongdoer  to  restitution,  is  the  language  of 
the  Code,  requiring  the  obvious  qualifies ti  n 
that  the  act  must  be  wrongful;  and  in  the 
assessment  of  the  damages  the  exercise  of 
the  discretion  of  the  jury  or  court  is  admit- 
ted. Civ.  Code,  arts.  2315,  1933;  Chat  a  gne 
v.  Bergeron,  10  La.  Ann.  699;  Edwards  v. 
Turner,  6  Rob.  (La.)  382;  Fenner  v.  Wat- 
kins,  16  La.  206;  Wardens,  etc.,  v.  Blanc. 
8  Rob.  (La.)  84;  McGary  v.  City  of  Lafay- 
ette, 4  La.  Ann.  440.  The  fact  that  the  de- 
fendant's tenant  had  a  grocery  in  the  neigh- 
borhood, apt  to  be  benefited  by  a  diversion 
of  plaintiff's  customers,  supplies  the  motive 
of  interest,  but  does  not,  in  our  view,  at  all 
mitigate  his  conduct  With  all  reasonable 
allowance  for  the  competitions  of  trade,  and 
the  means  by  which  the  shopkeeper  or  mer- 
chant obtains  business,  words  and  actions 
to  discredit  and  injure  a  rival  In  business 
cannot  be  tolerated.  The  circumstance  that 
the  defendant,  as  the  foreman  of  the  com- 
pany, had  the  power  to  discharge  those  de- 
signed to  be  influenced  by  his  communica- 
tions or  statements  with  respect  to  the  plain- 
tiff, nnd  that  defendant  had  the  selection  of 
the  labor  of  the  company,  tended  to  make 
more  effective  his  efforts  to  injure  plaintiff 
In  ills  business.  We  recognize  the  principle, 
urged  by  the  defense,  that  the  employer  has 
the  right  to  employ  those  he  chooses,  and  the 
same  liberty  Is  allowed  as  to  their  discharge. 
The  authority  cited  by  defendant  is  entitled 
to  full  recognition,  that  one  may  do  business 
with  those  he  chooses  to  deal  with,  and  de- 
cline, if  he  pleases,  the  business  of  others. 
Orr  v.  Insurance  Co.,  12  La.  Ann.  255.  It 
is  not  the  exercise  of  defendant's  choice  in 
selecting  or  discharging  laborers  for  the  com- 
pany that  makes  him  liable,  but  he  is  respon- 
sible because,  in  exercising  that  right,  he  in- 
dulges in  language,  uses  threats,  and  pursues 
a  line  of  conduct  all  directed  at  the  plaintiff, 
and  of  a  character  to  injure  him  in  his  law- 
ful business. 

The  Jury  gave  a  verdict  for  $175.  We  do 
not  find  the  basis  to  Increase  it  against  tbe 
defendant,  and  the  amount  is  sufficient  to 
answer  the  purpose  for  which,  Irrespective 
of  actual  loss,  the  law  gives  damages  In  this 
class  of  cases.  Smart  money  Is  not  given 
against  those  liable,  if  at  all,  by  reason  of 
their  relation  to  the  wrongdoer,  and  in  no 
respect  can  we  appreciate  that  the  company 
Is  responsible. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  lower  court 
against  the  company  be  avoided  and  re- 
versed, and  that  the  judgment  against  Thom- 
as Newman  be  affirmed,  and  that  he  pay 
costs. 
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(47  La.  Ann.) 

STATE  ex  reL  MILLIET  t.  AUCOIN,  Court 
Recorder.    (No.  12,011.) 

(Supreme  Court  of  Louisiana.    Dec.  16,  1895.) 

Chimikal  Law  — Examination  bt  Committing 

MAGISTRATE— CONTINUANCE— BaIL— AP- 
PLICATION FOR  BlDUOTIOK. 

1.  It  is  an  imperative  requirement  that  the 
examination  by  a  committing  magistrate  most 
be  taken  as  soon  as  the  circumstances  of  the 
case  will  permit.  But  in  the  exercise  of  a 
sound  discretion  he  may  postpone  the  exam* 
ination,  if  the  witnesses,  important  and  ma- 
terial for  the  state,  are  in  no  physical  condition 
to  attend  the  examination. 

2.  If  the  bail  exacted  by  the  recorder  is 
excessive,  the  accused  can  appear  by  simple 
motion  before  the  criminal  court  and  hare  the 
same  reduced. 

3.  We  will  not  entertain  an  application  for 
reduction  of  bail  until  all  remedies  hare  been 
exhausted  below. 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
Paul  Milliet  for  mandamus  against  A.  M. 
Ancoin,  recorder  of  the  Second  recorder's 
court  Denied. 

Sanibola  &  Ducros  and  Hamilton  N.  Gau- 
tier,  for  relator. 

McKNERY,  J.  The  relator  was  charged 
before  the  Second  recorder's  court  of  the 
city  of  New  Orleans  with  having  wounded 
two  parties  with  Intent  to  murder.  It  Is  al- 
leged In  the  application  for  relief  that  the 
relator  has  been  In  custody  since  the  10th 
of  November,  1895,  on  commitments  of  the 
recorder,  without  benefl tjpf  bail.  The  relief 
prayed  for  is  a  mandamus  compelling  the 
recorder  to  examine  the  case  and  admit  the 
relator  to  bail.  The  answer  of  the  recorder 
Is  as  follows:  "And  now  comes  A  M.  An- 
coin, recorder  of  the  Second  recorder's  court, 
and  in  answer  to  the  order  of  this  honorable 
court  to  show  cause  why  the  writ  of  man- 
damus should  not  Issue  herein,  says:  That 
be  is  now,  and  has  ever  been,  willing  and 
ready  to  examine  and  Investigate  the  accu- 
sations and  complaints,  mentioned  in  rela- 
tor's petition,  against  Paul  Milliet,  and  that 
be  has,  up  to  this  time,  been  unable  to  do  so, 
because  the  evidence  of  one  Thomas  Kenny 
is  important  and  material,  and  without 
whose  evidence  respondent  verily  believes 
the  state  cannot  safely  proceed  to  examine 
and  Investigate  said  accusations  and  com- 
plaints against  the  said  Paul  Milliet;  that 
It  is  alleged,  in  one  of  said  complaints 
against  said  Paul  Milliet,  that  he  (Milliet) 
shot  and  wounded  Thomas  Kenny  with  in- 
tent to  murder;  that  in  the  other  of  said 
complaints  it  Is  alleged  that  at  the  same 
time  and  place,  Milliet  shot  and  wounded 
Thomas  Monday  with  intent  to  murder;  that 
Thomas  Kenny  is  now  confined  and  is  dan- 
gerously 111  In  the  charity  hospital,  suffering 
from  the  effects  of  a  gunshot  wound  alleged 
to  have  been  inflicted  by  Milliet;  that  Thom- 
as Kenny  is  now  physically  unable  to  give 


his  evidence  in  the  said  cases  against  Paul 
Milliet  on  account  ot  said  wounds,  and  the 
said  Kenny  Is  not  yet  in  such  a  condition  of 
mind  as  to  make  his  declarations  [dying  dec- 
larations]. And  respondent  further  answer- 
ing, says  that  he  has  fixed  the  amount  of 
bail  in  the  cases  against  Milliet  as  follows: 
In  case  of  shooting  and  wounding  Thomas 
Kenny,  with  intent  to  murder,  $20,000;  in 
the  case  of  shooting  and  wounding  Thomas 
Monday,  with  intent  to  murder,  $5,000." 

It  appears  from  the  statement  of  the  re- 
spondent that  the  wounded  parties,  who  are 
the  most  important  and  material  witnesses 
on  behalf  of  the  state,  are  in  no  physical 
condition  to  appear  In  court  and  give  their 
evidence  on  the  examination.  It  is  an  im- 
perative requirement  that  the  examination 
must  be  taken  as  soon  as  the  circumstances 
of  the  case  will  permit  In  the  case  of 
State  v.  Recorder,  42  La.  Ann.  1091,  8  South. 
279,  we  said:  "That  although  the  recorder 
be  bound  to  proceed  with  the  case  before 
him,  we  are  not  to  be  understood  as  saying 
that  he  shall  have  no  authority,  after  the 
case  shall  have  been  fixed  for  examination, 
on  a  proper  showing,  in  the  exercise  of  a 
sound  legal  discretion,  to  allow  a  continu- 
ance for  any  other  valid  cause."  In  the  in- 
stant case,  the  physical  inability  of  the  most 
important  and  material  witnesses  on  behalf 
of  the  state  to  appear  and  testify  Is  an  ample 
justification  for  a  postponement  of  the  exam- 
ination to  such  a  time  as  they  may  be  able 
to  attend  the  examination. 

The  object  of  giving  bond  for  one's  ap- 
pearance to  answer  an  accusation  Is  for  the 
purpose  of  securing  his  attendance,  and-  it 
should  be  in  such  an  amount  as  to  exact  the 
utmost  vigilance  on  the  part  of  the  sureties 
for  the  appearance,  to  prevent  a  forfeiture 
of  the  bonds.  The  amount  of  the  bond 
should  bear  a  proportion  to  the  gravity  of 
the  offense,  and  to  the  ability  of  the  accused 
to  give  It  What  might  be  excessive  bail 
In  one  case  would  not  be  in  another.  The 
amount  exacted  by  the  recorder  would  be 
large,  probably  excessive,  If  the  relator  is 
without  means.  For  a  man  of  wealth  it 
would  probably  be  reasonable.  At  any  rate, 
we  are  not  informed  as  to  the  ability  of  the 
relator  to  furnish  the  bond,  and  are  not  dis- 
posed to  arbitrarily  fix  the  amount  even 
were  we  Inclined  in  a  proceeding  of  this 
kind  to  assume  jurisdiction.  We  have  often 
held  that  where  relief  is  sought  here  from 
some  ruling  of  the  lower  court,  in  the  exer- 
cise of  supervisory  jurisdiction,  we  will  not 
entertain  the  application  unless  all  remedies 
have  been  exhausted  below.  For  excessive 
ball,  the  injured  party  has  a  speedy  remedy 
by  simple  motion  before  the  criminal  court, 
which  has  jurisdiction  of  the  case.  It  is  in 
a  position  to  hear  testimony,  and  to  examine 
into  the  conditions  which  would  entitle  the 
party  to  a  reduction  of  the  amount  fixed  by 
the  committing  magistrate.  Bunting  v. 
Brown,  13  Johns.  425;  Cornellnes  v.  Bel  dens. 
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1  Wend.  107;  Jones  v.  Kelly,  17  Mass.  116. 

The  relief  preyed  for  Is  denied,  and  the  al- 
ternative writ,  herein  granted,  set  aside. 


(47  La.  Ann.) 
STATE  t.  MORRIS.    (No.  11,020.) 
(Supreme  Court  of  Louisiana.    Dec.  10,  1896.) 

Amendment  or  Citt  Charter  —  Ordixansb  — 
Validity— Removal  or  Dead  Animals. 
L  Act  No.  14  of  the  Extra  Session  of  1877 
and  the  amendments  do  not  affect  section  7  of 
Act  No.  20  of  1882,  the  charter  of  the  city  of 
New  Orleans. 

2.  An  ordinance,  to  the  extent  It  may  tran- 
scend the  power  vested  in  the  body  which  pass- 
ed it,  is  null,  and  may  be  taken  advantage  of 
by  plea  or  answer  to  an  action  to  recover  the 
penalty. 

8.  The  municipal  council  has  the  authority 
in  public  interest  to  make  extensive  and  varied 
regulations  as  to  the  time,  mode,  and  circum- 
stances one  shall  exercise  bis  right  to  private 
property:  bnt,  without  showing  cause  suffi- 
cient, an  owner  cannot  be  divested  of  his  prop- 
erty. 

(Syllabus  by  the  Court) 

Appeal  from  recorder's  court,  parish  of  Or- 
leans; Calhoun  J.  Laresche,  Judge. 

Malcolm  Morris  was  convicted  of  violating 
a  city  ordinance,  and  appeals.  Reversed. 

B.  B.  Howard  and  Frank  C.  Zacharie,  for 
appellant.   Branch  K.  Miller,  for  the  State. 

BREAUX,  J.  The  defendant  appeals  from 
the  sentence  and  judgment  of  the  recorder's 
court  condemning  him  to  pay  a  One  of  $10, 
or,  in  default  of  payment,  to  suffer  imprison- 
ment during  30  days.  The  ordinance  he  is 
charged  with  having  violated  relates  to  the 
removal  from  any  public  or  private  place  of 
any  garbage  or  dead  animal,  and  makes  it 
unlawful  for  any  other  person  than  the  con- 
tractor under  the  city  ordinance  to  remove 
and  dispose  of  dead  animals.  He  was  en- 
gaged, on  the  day  of  the  asserted  violation  of 
the  ordinance,  by  the  proprietor  of  a  factory 
where  the  bodies  of  dead  animals  are  re- 
duced to  tallow,  oil,  or  other  products,  in  col- 
lecting dead  animals.  They  were  killed  by  a 
passing  train,  and  from  the  ground  where 
the  dead  bodies  were  they  were  being  re- 
moved in  a  closed  cart  to  the  rendering  estab- 
lishment of  his  employer,  in  the  parish  of 
St  Bernard.  The  employer  of  the  defend- 
ant testified  that  they  were  on  his  dray,  and 
that  they  were  presumably  his,  as  he  always 
pays  the  owner  for  the  dead  animals  carted 
to  his  factory.  The  claim  is  indirectly  by  the 
owner  of  the  rendering  plant,  who,  with  the 
defendant,  his  servant,  urges  that  the  en- 
forcement of  the  ordinance  Is  an  interference 
with  the  right  to  follow  a  lawful  occupation. 

The  first  ground  of  complaint  pleaded  by 
way  of  demurrer  to  the  affidavit  is  that  the 
ordinance  known  as  the  "Garbage  Ordinance" 
is  In  conflict  with  prior  statutes,  and  illegal, 
viz.  Act  No.  14  of  the  Extra  Session  of  1877, 
Act  No.  40  of  1882,  and  Act  No.  94  of  1888, 
relative  to  the  disposition  of  offal,  garbage, 
night  soil,  and  dead  animals.   The  legisla- 


ture delegated  to  the  municipality  the  power 
to  pass  ordinances  to  protect  the  health  and 
maintain  the  cleanliness  of  the  city.  It  fol- 
lows, as  a  natural  and  unavoidable  Inference, 
if  it  be  necessary  to  that  end  to  remove  of- 
fensive carcasses,  that  the  city,  through  Its 
municipal  council,  has  the  authority  to  or- 
dain that  they  shall  be  removed.  It  is  a  nec- 
essary incident  to  the  powers  expressly  grant- 
ed. While  it  is  true  that  municipal  corpora- 
tions possess  no  power  not  conferred  upon 
them  (either  expressly  or  by  fair  implication), 
no  principle  of  interpretation,  in  our  view, 
would  justify  the  conclusion  that  the  "author- 
ity to  protect  health  does  not  include  the  pow- 
er to  adopt  ordinances  In  terms  reasonable, 
looking  to  the  removal  of  nuisances.  If  the 
ordinance  is  within  the  power  granted,  it 
must  be  given  the  force  and  effect  of  a  stat- 
ute. The  question  Is  one  of  intention.  The 
legislature  having,  in  1882,  adopted  an  act 
of  incorporation  of  the  city  of  New  Orleans, 
in  which  full  power  la  delegated  in  regard  to 
health,  cleanliness,  drainage,  and  needful  In- 
spection and  regulation;  It  necessarily  re- 
stricts the  effect  of  any  general  act  that  Is 
in  conflict  with  the  delegated  authority,  or 
that  would  render  inoperative  and  void  an 
ordinance  adopted  within  the  power.'  More- 
over, the  statute  of  1877,  and  the  amendments 
thereto,  invoked  by  the  defendant  as  apply- 
ing, are  not  exclusive  of  other  modes.  They 
Impose  duties  upon  those  engaged  In  remov- 
ing dead  animals,  and  prohibit  them  from 
dropping  In  the  river  dead  bodies,  save  at 
certain  wharves  or  landings,  and  orders  that 
they  shall  tow  thfm  in  boats  from  these 
designated  places.  There  was  a  special  rea- 
son for  mentioning  how  and  where  to  dump 
dead  animals  Into  the  river;  none  for  men- 
tioning other  means  of  disposing  of  these  dead 
bodies  on  land.  In  the  "absence  of  prohibi- 
tion, express  or  implied,  the  terms  of  the 
statute  will  not  operate  as  an  exclusion  under 
the  maxim  expressio  unlus."  Sedg.  St  A 
Const  Law,  p.  31.  As  we  read  the  statute, 
the  purpose  was  to  prevent  the  dumping  of 
garbage  and  carcasses  on  the  entire  river 
front  thereby  polluting  the  waters  and  In- 
fecting the  air,  and  none  of  the  provisions  of 
the  statute  manifest  the  intention  of  adopting 
exclusive  measures  requiring  all  the  garbage 
from  all  the  different  points  to  be  dumped 
Into  the  river,  and  towed  away  from  the 
places  named.  In  addition,  the  act  invoked 
by  the  defendant  applies  to  the  three  parishes 
Jefferson,  Orleans,  and  St  Bernard,  and  to 
that  extent  it  Is  general  in  its  scope.  The 
special  grant  of  power  was  not  in  our  view, 
repealed  by  the  general  law.  "Genera  11a 
8peclallbus  non  derogant"  It  cannot  fairly 
be  implied  that  It  was  the  intention  to  make 
subordinate  the  special  laws  of  the  municipal- 
ity to  the  general  laws  covering  a  larger  area 
and  other  political  divisions.  Nothing  in  the 
reading  of  the  act  shows  that  it  was  the  legis- 
lative intention  to  curtail  and  limit  the  grant 
of  power  of  the  city  as  to  any  system  best 
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adapted  to  cany  out  some  reasonable  scheme 
for  the  removal  of  garbage  and  dead  animals. 
The  recall  by  Implication  of  a  power  granted 
is  not  favored.  The  defendant  pleads  and 
argues  in  ways  that  he  had  no  thought  of 
acting.  He  was  not  carting  the  dead  animals 
to  the  river,  to  be  there  disposed  of  as  the 
statute  would  require  if  in  full  force  within 
the  corporate  limits  of  the  city.  These  dead 
animals  have  value  at  rendering  plants,  and 
no  one  is  now  anxious  that  they  be  carried 
away,  and  dumped  into  the  river.  But  the 
defendant  is  not  concluded  by  not  complying 
with  the  statute  he  invokes.  If  controlling 
in  the  case,  and  operative,  Its  effect  may  yet 
be  urged  by  him  in  his  defense. 

This  brings  us  to  the  second  contention  of 
the  def  endaut,— that  sections  of  the  ordinance 
are  in  conflict  with  and  in  contravention  of 
article  156  of  the  constitution,  which  provides 
that  private  property  shall  not  be  taken  for 
public  purposes  without  just  and  adequate 
compensation.  At  this  point  the  question  of 
defendant's  want  of  interest  was  propound- 
ed at  the  bar,  as  he  was  not  the  owner  of 
the  animals,  and  was  only  the  driver  in 
charge  of  the  cart.  If  the  company  prose- 
cuting in  the  name  of  the  state  has  no  right 
to  the  dead  animals,  It  might  be  regarded 
as  a  hardship  to  compel  this  driver  to  pay  a 
fine  or  suffer  imprisonment.  He  had  the 
right  to  prove  that  his  occupation  was  legiti- 
mate, and  not  in  contravention  of  any  law. 
1  Dill.  Mun.  Corp.  p.  441.  These  animals 
were  neither  offensive  nor  dangerous  to  pub- 
lic health;  they  were  private  property,  not 
abandoned,  and  had  value  of  which  the  own- 
er could  not  be  divested,  save  by  the  exercise 
of  police  power  for  the  public  good.  The 
necessity  for  the  exercise  of  that  power  was 
not  shown.  One  of  the  purposes  of  the  con- 
tract was  to  invest  the  Chemical  &  Fertilizer 
Company,  with  the  absolute  right  to  take  pos- 
session of  and  appropriate  all  dead  animals, 
not  slain  for  human  food,  in  certain  limits 
of  the  city.  To  sustain  that  portion  of  the 
contract,  we  would  have  to  decide  that  a 
dead  animal  is  per  se  a  nuisance;  that  the 
ownership  terminates  at  death.  There  Is  no 
question  here  of  the  exercise  of  eminent  do- 
main, for  the  public  good,  requiring  compen- 
sation. The  only  question  is  the  right  to  ex- 
ercise the  police  power  vel  non.  If  the  prop- 
erty is  not  a  nuisance,  the  owner  should  not 
be  prevented  from  obtaining  its  value,  and 
should  not  be  denied  the  right  to  make  any 
disposition  of  it  (however  innocent  and  use- 
ful). It  is  not  possible,  under  police  regula- 
tion, to  take  property  from  one  man,  and 
give  it  to  another.  The  city  might,  as  a  san- 
itary measure,  after  having  given  the  owner 
the  opportunity  to  dispose  of  his  dead  animals, 
authorize  a  contractor  to  cart  them  away,  and 
appropriate  them  to  his  own  use.  In  warm 
climates  the  police  of  cities  require  regula- 
tions that  should  be  enforced  with  great 
vigilance  to  prevent  nuisances  injurious  to 
health.   The  necessity  of  such  ordinances 


would  not  justify  the  council  In  declaring 
that  all  dead  animals  found  in  the  city,  not 
killed  for  human  food,  are  nuisances  immedi- 
ately after  death.  This  is  the  effect  of  the 
ordinance. 

We  rest  the  case  entirely  on  the  ground  that 
the  owner  Is  entitled  to  reasonable  time  after 
the  death  of  the  animal  to  dispose  of  it  or 
carUit  away  under  the  requirements  of  exist- 
ing ordinances.  The  situation  and  the  cli- 
mate may  render  it  necessary  to  permit  very 
little  time  and  opportunity  for  removal.  In 
adopting  ordinances  which  necessarily  must 
be  general,  the  owner  may  be  allowed  but  lit- 
tle time,  if  public  safety  requires,  for  the 
removal  of  his  dead  animals.  The  authori- 
ties agree  that  the  removal  must  be  made  as 
ordained,  and  that  the  courts  cannot  contest 
the  manner  in  which  it  shall  be  done,  and  un- 
der what  sanitary  condition.  However  lim- 
ited may  be  the  right  of  removal,  it  cannot  be 
denied  entirely,  without  conflicting  with  the 
laws  regulating  the  police  power.  The  laws  do 
not  justify  an  absolute  denial  of  all  the  own- 
er's right  from  the  moment  of  death  without 
the  possibility  of  its  becoming  a  nuisance  be- 
fore a  disposition  can  be  made  in  the  owner's 
interest  The  city,  invested  with  power, 
claimed  by  the  plaintiff  as  plenary,  In  regard 
to  health  and  cleanliness,  can,  under  proper 
police  regulation,  permit  the  owner,  during  a 
brief  period  of  time,  to  realize  any  value  his 
dead  animal  may  have,  and  at  the  same  time 
carry  out  a  scheme  ample  In  every  respect  to 
protect  public  health  and  secure  required 
cleanliness. 

After  re-examination,  we  affirm  our  deci- 
sion in  State  v.  Payssan,  47  La.  Ann.  1029,  17 
South.  481.  The  argument  at  the  bar  has 
led  us  to  re-examine  the  decision,  and  the  re- 
sult is  as  just  expressed.  In 'that  case  we 
declined  to  entertain  jurisdiction  of  one  of 
the  issues,  being  one  of  fact  exclusively. 
Here  we  pass  upon  the  illegality  of  an  ordi- 
nance only  In  so  far  as  relates  to  the  removal 
of  dead  animals.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  judgment  of  the 
court  a  qua  be  annulled,  reversed,  and  avoid- 
ed, and  the  defendant  discharged. 


(47  La.  Ann.) 
BBMI8S  v.  NEW  OBLEANS  CITY  &  LAKE 

B.  CO.    (No.  11,857.) 
(Supreme  Court  of  Louisiana.    Dec.  16,  1805.) 

Carriers  —  Injuries  to  Passenger  —  Contribu- 
tory N'kgligbnce. 

It  is  negligence  to  go  from  one  car  to  an- 
other while  the  train  is  in  motion.  If  a  pas- 
senger on  a  train  in  motion  attempts  to  go  from 
one  car  to  another,  and  is  thrown  from  the 

Slatform  by  the  sudden  jerk  of  the  train,  the 
efendant  corporation  is  not  responsible.  In 
such  a  case  the  defective  coupling  of  the  train 
will  not  justify  a  verdict  in  favor  of  plaintiff, 
as  the  passing  from  one  car  to  another  is  the 
proximate  cause  of  the  injury. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  a  W.  Ellis,  Judge. 
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Action  by  Samuel  EL  Bemlss  against  the 
New  Orleans  City  &  Lake  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

Denegre  &  Denegre,  for  appellant  Carroll 
&  Carroll,  for  appellee. 

McENERY,  J.  The  plaintiff  brought  .this 
suit  to  recover  damages  for  personal  Injuries 
Inflicted  upon  him  by  the  defendant  corpora- 
tion. The  defense  is  a  general  denial,  and 
negligence  on  part  of  plaintiff.  There  was 
Judgment  for  the  plaintiff  in  the  sum  of  $7,- 
400.    The  defendant  appealed. 

There  is  some  conflict  of  testimony  as  to 
whether  the  plaintiff  received  the  Injury  while 
stepping  or  jumping  from  the  car  when  In 
motion,  or  whether  he  fell  from  the  platform 
of  the  car  while  in  motion,  by  a  sudden  jerk 
In  accelerating  the  speed  of  the  train.  We 
are  inclined  to  the  opinion  that  the  weight  of 
testimony  is  to  the  effect  that  plaintiff  jump- 
ed from  the'  car  while  the  train  was  in  mo- 
tion, and  fell  In  such  a  position  that  his  foot 
was  caught  by  the  wheels.  But  there  Is  no 
difference  in  principle,  so  far  as  plaintiff's  neg- 
ligence Is  concerned,  whether  he  met  with  the 
accident  in  jumping  from  the  platform,  or 
whether  he  was  Injured  by  stepping  from  one 
car  platform  to  another.  The  plaintiff's  tes- 
timony is  as  follows:  "I  was  out  to  the  base- 
lnll  game  on  Saturday,  the  21st,  and  was  com- 
ing in  on  the  train,  which  was  well  crowded. 
I  was  sitting  on  the  last  seat  on  the  plat- 
form; and  as  the  train  got  in  between  Dry- 
ades  and  Baronne  streets,  coming  almost  to  a 
stop,  a  considerable  number  of  people  getting 
off,  I  said  to  a  party  sitting  next  to  me.  'Let's 
walk  up  in  front,  so  that  we  can  be  near  the 
electric  cars.'  The  crowd  was  running  through 
the  cars.  We  crossed  through  two  cars,  and 
came  to  the  last  platform.  •  *  *  I  stepped 
across,  and,  Just  as  I  got  over  my  balance,  the 
train  gave  a  jerk,  and  threw  me  between  the 
cars.  Q.  That  Is,  while  the  train  was  coming 
in  you  walked  forward?  A.  When  the  train 
got  almost  to  Baronne,— between  Baronne  and 
Dryadcs,— I  got  up  from  my  seat,  and  crossed 
between  the  cars,  and  came  to  the  platform  of 
the  second  car.  The  train  was  barely  mov- 
ing; and  as  I  came  there,  and  made  a  step, 
1  got  over  my  balance,  and  the  train  gave 
a  jerk  Just  at  that  time,  and  threw  me  over. 
It  [the  train]  went  up  so  far  that  the  first 
truck  of  the  second  car  struck  me.  Q.  Did 
you  fall  on  the  side  towards  the  uptown  side, 
or  the  downtown  side  of  the  car?  A.  On  the 
Baronne  street  side  of  the  car,  on  Canal 
street,  with  my  head  towards  the  cemeteries. 
Q.  Who  got  on  the  car,— most  of  the  passen- 
gers? How  do  they  get  on  those  cars?  A. 
On  the  side.  Q.  So  that  It  Is  one  continuous 
platform,  is  it  not  all  around?  A.  Yes,  sir. 
Q.  Had  you  ever  seen  those  [open]  cars  before 
that  day?  A.  Yes,  sir.  Q.  Been  in  them  fre- 
quently? A.  Yes,  sir.  Q.  You  had  been  to 
and  from  the  lake  on  them  prior  to  this  acci- 


dent? A.  Twice  to  the  lake.  Q.  And  to  the 
baseball  park  a  number  of  times?  A.  Yes,  sir. 
Q.  From  the  place  where  you  were  sitting,  if 
you  had  waited  until  the  car  stopped,  couldn't 
you  have  alighted  with  ease?  A.  Yes,  sir.  Q. 
You  had  simply  to  step  from  the  seat  where 
you  were  seated,  out  on  the  side,  and  on  the 
ground?  A.  If  I  had  waited  for  the  car  to 
stop?  Q.  Yes,  sir.  A.  Yes,  sir.  Q.  Instead 
of  waiting  for  the  car  to  stop,  and  getting  off 
from  your  seat,  you  preferred,  that  day,  to  go 
on  through  two  cars,  onto  another  platform, 
from  which  you  say  you  were  Injured.  That 
Is  a  fact,  Is  it  not?  A.  Yes,  sir.  Q.  What 
exactly,  was  your  position?  Were  you  trying 
to  step  off  the  car?  A.  No,  sir;  I  was  step- 
ping from  one  platform  to  the  other.  Q. 
When  you  were  stepping  from  one  platform 
to  the  other,  why  is  it  you  did  not  hold  on  to 
the  railing?  A.  I  just  had  my  hands  lying 
lightly  on  the  rails  when  I  got  over  my  bal- 
ance,—when  the  Jerk  came  and  threw  me  off 
my  balance  entirely.  Q.  So  that  while  this 
car  was  in  motion  you  went  from  one  car  to 
the  other,  and  simply  placed  your  hand  on 
the  top  of  the  rail,  without  holding  it?  A. 
Yes,  sir.  Q.  Well,  If  you  were  in  no  partic- 
ular hurry,  why  didn't  you  stay  In  your  seat 
until  the  car  came  to  a  standstill,  and  those 
people  on  the  outside  platform  would  have 
gotten  off?  A.  Well,  it  would  have  taken 
considerable  time,  and  those  cars  stopped  on 
the  other  side  of  Baronne  street  and  I  would 
have  had  to  walk  It,  anyhow.  Q.  What  do 
you  mean,  Mr.  Bemlss,  by  a  'sudden  Jerk'? 
A.  A  sudden  pull.  Q.  Forward?  A.  Yes, 
sir.  Q.  To  pull  the  cars  over  a  little  further 
towards  Canal,  and  across  Baronne,  street? 
A.  A  little  further  towards  the  river.  Q.  So 
that  was  a  pull  forward  of  the  cars  that  had 
not  yet  come  to  a  standstill,  In  order  that 
they  might  get  further  away  from  Baronne 
street?   A.  Yes,  sir." 

From  the  testimony  of  plaintiff,  it  Is  shown 
that  when  the  train  nearly  reached  Baronne 
street  It  was  barely  moving.  We  presume 
this  slow  motion  of  the  train  was  dictated  by 
prudential  motives  in  crossing  Baronne 
street  At  any  rate,  the  train  had  not  reach- 
ed its  destination,  and  there  was  no  invita- 
tion, express  or  Implied,  for  the  passengers 
on  the  train  to  leave  their  seats  for  the  pur- 
pose of  getting  off  the  train.  The  station  is 
on  Canal  street  and  In  the  full  view  of  every 
one,  and  Is  generally  known  to  the  citizens 
of  New  Orleans.  The  plaintiff  had  been  a 
frequent  passenger  on  the  train,  and  must 
have  known  the  place  where  the  train  per- 
manently stopped.  The  cars  were  equipped 
with  a  platform  or  step  on  each  side,— were 
open  cars,— and  the  passengers  had  only  to 
step  on  this  platform,  and  then  to  the  ground, 
in  order  to  leave  the  train  with  safety.  While 
the  train  was  moving  so  slowly,  the  plaintiff 
might  have  left  it  with  comparative  safety, 
had  he  employed  the  means  which  the  de- 
fendant had  placed  at  his  disposal.  It  Is  cer- 
tain, from  plaintiff's  testimony,  had  he  but 
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left  his  seat  while  the  train  was  In  motion, 
and  gone  on  the  platform,  and  attempted  to 
step  from  one  car  to  another,  the  accident 
would  not  have  happened.  If  the  plaintiff 
had  exercised  reasonable  care,  the  injury 
would  have  been  avoided.  It  would  be  use- 
less to  argue  and  cite  authorities  to  this  ef- 
fect,—that  the  stepping  from  one  car  to  an- 
other, without  Inducement  or  invitation,  or 
on  a  necessary  errand,  while  the  train  is  In 
motion,  Is  dangerous  and  negligent.  In  such 
a  case  the  rule  expressed  in  White  v.  Rail- 
road Co.,  42  La.  Ann.  990,  8  South.  475,  ap- 
plies: "In  a  suit  for  damages  for  injuries 
caused  by  alleged  negligence  of  defendant, 
recovery  requires  that  the  record  should  es- 
tablish, first,  that  the  defendant  was  guilty 
of  no  contributory  negligence,  but  for  which, 
notwithstanding  defendant's  negligence,  the 
Injury  would  have  been  avoided."  This  doc- 
trine has  been  uniformly  adhered  to  In  the 
jurisprudence  of  this  state.  Daniont  v.  Rail- 
road Co.,  9  La.  Ann.  441;  Hanson  v.  Trans- 
portation Co.,  38  La.  Ann.  Ill;  Woods  v. 
Jones,  34  La.  Ann.  1087;  Deikman  v.  Steam- 
ship Co.,  40  La.  Ann.  787,  5  South.  76;  Weeks 
v.  Railroad  Co.,  40  La.  Ann.  800,  5  South.  72; 
Curley  v.  Railroad  Co.,  40  La.  Ann.  810,  6 
South.  108;  Caldwell  v.  Railroad  Co.,  41  La. 
Ann.  624,  6  South.  217;  Walker  v.  Railroad 
Co.,  41  La.  Ann.  796,  6  South.  916;  Moore  v. 
Illuminating  Co..  43  La.  Ann.  792,  9  South. 
433;  Byrd  v.  Railroad  Co.,  43  La.  Ann.  822, 
9  South.  565;  Herllsch  v.  Railroad  Co.,  44 
La.  Ann.  280,  10  South.  628;  Schulte  v.  Rail- 
road Co.,  44  La.  Ann.  509,  10  South.  811; 
Clements  v.  Electric  Light  Co.,  44  La.  Ann. 
692,  11  South.  51;  Ryan  v.  Railway  Co.,  44 
La.  Ann.  806,  11  South.  30;  Black  well  v. 
Railroad  Co.,  47  La.  Ann.  268,  10  South.  818; 
Smith  v.  Railroad  Co.,  47  La.  Ann.  838,  17 
South.  302.  In  Moore  v.  Illuminating  Co., 
43  La.  Ann.  792,  9  South.  433,  the  suit  for 
damages  was  founded  on  the  injury  a  pas- 
senger in  a  street-railway  car  received  by 
putting  bis  head  out  of  the  car  window, 
which  came  in  contact  with  a  post.  This 
court  said,  "Plaintiff's  negligence  consists  In 
putting  his  limbs  where  they  ought  not  to  be, 
and  exposing  them  to  be  broken,  without  his 
ability  to  know  whether  there  Is  or  not  dan- 
ger approaching."  In  the  Instant  case  the 
plaintiff  voluntarily  placed  himself  In  a  dan- 
gerous position,  without  his  ability  to  know 
whether  the  car  would  be  given  a  sudden 
jerk  or  not,  or  whether  its  equipments  were 
in  proper  order.  He  was  in  a  place  where 
he  ought  not  to  have  been,  and  where  he 
voluntarily  placed  himself.  "In  actions  for 
injuries  through  negligence,  it  is  a  general 
principle  that  a  person  Is  answerable  for  the 
consequences  of  his  negligence  only  so  far 
as  they  are  the  natural  and  proximate  result 
of  the  Injury,  as  might  have  been  anticipated 
by  ordinary  forecast,  and  not  for  those  conse- 
quences arising  from  a  conjunction  of  his 
faults  with  circumstances  of  an  extraordi- 
nary nature."  Weeks,  D.  A  Inj.  p.  230,  | 
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115,  which  is  quoted  approvingly  In  the 
above  case.  In  this  case  it  is  no  justification 
to  say  that  the  plaintiff  was  going  to  a  car 
on  the  train  from  which  he  could  alight,  and 
be  in  closer  connection  with  the  Baronne 
street  cars.  It  was  no  excuse  for  his  move- 
ment from  one  car  to  another.  Certainly  the 
defendant  corporation  had  no  reason  to  an- 
ticipate such  a  movement  on  his  part,  and 
there  was  then  no  obligation  on  its  part  to 
provide  against  an  unforeseen  occurrence  by 
having  its  equipments  in  order  to  meet  such 
an  Improbable  contingency.  If  the  plaintiff 
had  been  In  his  seat,  or  even  standing  in  his 
car,  and  injury  had  been  inflicted  upon  him 
by  the  defective  equipments  in  the  car  coup- 
ling, which  it  is  alleged  caused  the  sudden 
Jerk,  he  would  have  just  cause  for  subject- 
ing the  defendant  to  damages.  The  evidence 
does  not  sustain  the  charge  that  the  equip- 
ments in  coupling  were  defective,  and  the 
cause  of  the  injury  was  the  quick,  accelerat- 
ed movement  of  the  car.  This  was  natural, 
and  to  be  expected.  The  train  had,  in  cross- 
ing Baronne  street,  reduced  its  speed.  To 
reach  its  destination,  in  the  language  of 
plaintiff,  there  was  a  sudden  pull  forward  of 
the  cars,  which  had  not  yet  come  to  a  stand- 
still. In  order  that  they  might  get  further 
away  from  Baronne  street  In  this  move- 
ment we  cannot  appreciate  the  negligence  of 
defendant. 

In  Woods  v.  Jones,  34  La.  Ann.  1086,  it  was 
held  that  a  railroad  company  is  not  liable  to 
a  passenger  for  an  accident  which  the  pas- 
senger might  have  prevented  by  ordinary  at- 
tention to  his  safety,  even  though  the  agents 
in  charge  of  the  train  are  also  remiss  in  their 
duty.  And  this  was  In  accordance  with  the 
doctrine  now  universally  received,— that,  al- 
though the  defendant's  negligence  may  have 
been  the  primary  cause  of  the  injury,  an  ac- 
tion for  such  Injury  cannot  be  maintained  If 
the  proximate  and  immediate  cause  can  be 
traced  to  the  want  of  ordinary  care  and  cau- 
tion of  the  person  Injured.  Railway  Co.  v. 
Ives,  144  U.  S.  429.  12  Sup.  Ct  679;  Coast- 
tog  Co.  v.  Tolson,  139  U.  S.  551,  11  Sup.  Ct. 
653;  1  Thomp.  Neg.  115,  117;  2  Thomp.  Neg. 
1178;  Patt  Ry.  Acc.  Law;  Cooley,  Torts; 
Am.  &  Eng.  Enc.  Law,  "Contributory  Negli- 
gence"; Damont  v.  Railroad  Co.,  9  La.  Ann. 
441;  Kepperly  v.  Ramsden,  83  111.  354;  Rail- 
way Co.  v.  Lewis,  5  111.  App.  242;  Beers  v. 
Railroad  Co.,  19  Conn.  566;  Ryan  v.  Town 
of  Bristol,  63  Conn.  26,  27  Atl.  305;  Hale  v. 
Smith,  78  N.  Y.  480;  Murphy  v.  Deane,  101 
Mass.  455;  Mayo  v.  Railroad  Co.,  104  Mass. 
137;  Portman  v.  City  of  Decorah  (Iowa)  56 
N.  W.  512;  Railway  Co.  v.  Moseley,  6  C.  C. 
A  641,  57  Fed.  921;-  Horn  v.  Railroad  Co.,  4 
CCA  346.  54  Fed.  301;  Railway  Co.  v. 
Shieder  (Tex.  Civ.  App.)  26  S.  W.  509;  Man 
v.  Morse  (Colo.  App.)  33  Pac.  283;  Burke  v. 
Railroad  Co.  (Sup.)  25  N.  Y.  Supp.  1009; 
Fogassl  v.  Railroad  Co.  (Com.  PI.)  34  N.  Y. 
Supp.  116;  Durkee  v.  Canal  Co.  (Sup.)  34  N. 
Y.  Supp.  978;  Railroad  Co.  v.  Hare  (Tex. 
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Civ.  App.)  23  S.  W.  42;  Tobias  v.  Railroad 
Co.  (Mich.)  61  N.  W.  514;  Bollinger  v.  Rail- 
way Co.  (La.)  17  South.  253;  Montgomery 
v.  Railway  Co.  (Ga.)  21  S.  E.  571;  Tobln  v. 
Cable  Co.  (Cal.)  34  Pac.  124;  Payne  v.  Rail- 
road Co.  (Mo.  Sup.)  31  S.  W.  885;  Planzo  v. 
Rariroad  Co.  (Mass.)  32  N.  E.  356;  Overby  v. 
Railway  Co.  (W.  Va.)  16  S.  E.  813.  In  the 
case  of  Brashear  v.  Railroad  Co.,  47  La.  Ann. 
735,  17  South.  260,  confidently  relied  upon  by 
plaintiff,  It  was  ascertained  as  a  fact  that  the 
plaintiff  was  Invited  by  the  train  signal  to 
go  to  the  platform.  We  find  no  applicability 
of  the  other  authorities  cited  by  plaintiffs  to 
the  facts  of  the  case  under  consideration. 
The  proximate  cause  of  the  accident  was  not 
the  sudden  jerk  of  the  train  In  moving,  but 
plaintiff's  contributory  negligence  in  volun- 
tarily placing  himself  in  a  dangerous  posi- 
tion. Foster  v.  Railway  Co.  (Mo.  Sup.)  21  S. 
W.  916.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed  from 
be  annulled,  avoided,  and  reversed,  and  It  Is 
now  ordered  that  plaintiff's  demand  be  re- 
jected, at  his  costs. 


HEINBERG  et  al.  v.  CANNON  et  A 
(Supreme  Court  of  Florida.    Jan.  4,  1896.) 
8alb— Deli  vert— iNSTRrcTioxn. 

1.  Where  a  firm  in  Galveston.  Tex.,  con- 
tracted with  a  firm  in  Penaacola,  Fla.,  to  seil 
and  deliver  to  the  latter  a  certain  quantity  and 
Quality  of  oats,  "free  on  board"  the  wharves  at 
Pensacola,  Fla.,  within  a  certain  time,  and  at 
an  agreed  price,  and  the  latter  firm  agreed  upon 
ita  part  there  to  receive  them,  and  to  pay  for 
them  the  agreed  price,  and  the  selling  firm  com- 
plied with  their  part  of  the  contract  by  safely 
sending  to  the  plnce.  within  the  time  stipulated, 
the  quantity  and  quality  of  oats  contracted  for, 
— giving  to  the  purchasing  firm  due  and  reason- 
able notice  of  their  arrival,  and  a  reasonable  op- 
portunity to  inspect,  care  for,  and  protect  them 
against  loss  or  damage,  and  to  take  them  away, 
—and  then  and  there  made  tender  of  delivery  in 
weather  reasonably  suitable  to  the  safety  of 
goods  of  such  perishable  character,  it  became 
the  duty  of  the  purchasing  firm  then  and  there 
to  receive  them,  and  to  care  for  and  protect 
them  .from  loss  and  injury  from  the  weather  or 
otherwise,  and  they  then  and  there  became  re- 
sponsible for  the  agreed  price;  and  If  the  goods 
are  subsequently  damaged,  in  consequence  of 
their  failure  to  receive,  care  for,  and  protect 
them,  the  loss  falls  upon  them. 

2.  There  is  no  error  in  refusing  to  give  re- 
quested instructions  that  are  not  consonant  with 
the  facts  in  proof. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Escambia  coun- 
ty; W.  D.  Barnes,  Judge. 

Assumpsit  by  F.  Cannon  &  Co.  against 
Helnberg  Bros.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.  Affirmed. 

John  C.  Avery,  for  appellants.  Blount  & 
Blount,  for  appellees. 

TAYLOR,  J.  F.  Cannon  &  Co.,  the  appel- 
lees, who  were  merchants  of  Galveston,  Tex., 
sued  the  appellants,  Helnberg  Bros.,  mer- 
chants of  Pensacola,  Fla.,  In  the  circuit  court 


of  Escambia  county,.  In  assumpsit  The  dec- 
laration contained  two  counts:  (1)  Indebita- 
tus assumpsit  in  the  sum  of  $673.47  for  goods, 
wares,  and  merchandise  sold  and  delivered 
by  the  plaintiffs  to  the  defendants  at  their 
request;  and  (2)  for  goods,  etc,  bargained 
and  sold  by  the  plaintiffs  to  the  defendants. 
The  defendants  pleaded  to  the  first  count  of 
the  declaration  that  they  never  were  Indebt- 
ed, except  in  the  sum  of  935;  and,  to  the 
second  count,  that  by  the  terms  of  their  con- 
tract with  the  plaintiffs  the  plaintiffs  were  to 
deliver  the  goods,  wares,  and  merchandise, 
but  delivered  only  a  part  thereof,  to  wit,  $35. 
Issue  was  joined  upon  these  pleas,  the  cause 
was  submitted  to  a  jury  upon  the  proofs,  and 
the  result  was  a  verdict  and  judgment  in  fa- 
vor of  the  plaintiffs  for  the  sum  of  $491.61. 
From  this  judgment  the  defendants  below  ap- 
peal here. 

A  synopsis  of  the  case  made  by  the  proofs 
becomes  necessary  to  an  intelligent  under- 
standing of  the  assignments  of  error.  The 
defendants,  who  were  dealers  In  groceries, 
liquors,  produce,  and  provisions  at  Pensacola. 
Fla.,  entered  into  the  following  written  con- 
tract of  purchase  of  oats  with  the  plaintiffs: 

"Pensacola,  5,  29,  1889.  We  have  this  day 
sold  Mess.  Helnberg  Bros,  two  (2)  cars  Texas 
average  oats  at  thirty-two  (32)  cents,  f.  o.  b. 
wharves,  Pensacola,  Fla.  Terms  cash,  pay- 
able In  Galveston,  Texas,  or  New  York  ex- 
change. Above  sale  subject  to  securing 
transportation.  Limit  of  shipment  three 
weeks.  F.  Cannon  &  Co.,  per  W.  R.  Hutches. 
Helnberg  Bros.  Signed  In  duplicate.  Cars 
average  1,100  to  1,300  bu." 

The  oats— 479  sacks,  of  about  4  bushels 
each— called  for  by  this  contract  were  shipped 
by  the  plaintiffs  to  the  defendants  in  due 
time,  by  the  schooner  Helene,  from  Galves- 
ton, Tex.,  together  with  several  other  con- 
signments, of  nearly  equal  amounts,  to  sev- 
eral other  consignees  in  Pensacola,  and,  be- 
sides being  the  kind,  quality,  and  amount 
called  for  by  the  contract,  were  in  good  or- 
der and  condition  when  shipped  at  Galves- 
ton. The  schooner  Helene,  In  which  they 
were  shipped,  arrived  at  Pensacola  on  Sat- 
urday, June  29, 1889,  between  8  and  5  o'clock 
p.  m.,  and  moored  at  Saunders'  wharf,  or 
Palafox  wharf,  located  at  the  end  of  the 
same  street  on  which  the  defendants'  store 
was  situated,  and  only  some  four  or  five 
blocks  distant  from  their  store.  The  cap- 
tain of  the  schooner,  at  once  on  his  arrival, 
on  Saturday  evening,  went  to  the  defend- 
ants' store,  and  notified  them  of  his  arrival 
with  their  consignment  of  oats,  and  that  he 
would  be  ready  to  discharge  and  deliver 
them  on  the  Monday  morning  following. 
On  the  following  Monday  morning  the  ves- 
sel began  discharging  her  cargo  on  the  wharf. 
The  defendants  on  the  morning  of  that  day 
hauled  away  38  sacks  of  their  oats,  but 
stopped  hauling  at  noon,  and  refused  to  ac- 
cept or  receive  any  more  of  their  consign- 
ment; and  on  the  1st  of  July  they  telegraph- 
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ed  to  the  plaintiffs,  at  Galveston,  that  the 
goods  were  damaged  by  exposure  to  rain, 
and  that  they  rejected  them.  The  other  par- 
ties In  Pensacola  to  whom  oats  of  the  same 
quality  and  kind  were  consigned  by  the  same 
vessel,  and  from  the  same  plaintiffs,  had  no 
difficulty  in  getting  their  oats  into  their 
stores  without  damage  from  the  weather. 
The  proof  is  somewhat  conflicting  as  to  the 
state  of  the  weather  during  the  discharge  of 
the  ship's  cargo  of  oats;  the  plaintiffs'  wit- 
nesses testifying  that  with  the  exception  of 
one  or  two  short,  light  showers,  the  weather 
continued  free  of  rain  until  the  Thursday  fol- 
lowing the  vessel's  arrival  at  Pensacola, 
while  the  defendants'  witnesses  insisted  that 
it  rained  continuously  the  whole  time,  ex- 
cept a  few  hours  on  Monday  morning,  after 
the  vessel's  arrival.  The  oats  were  in  per- 
fect condition  until  after  being  discharged 
from  the  vessel  onto  the  wharf.  There  is  no 
proof  that  any  of  them  were  discharged  from 
the  vessel  while  it  was  raining,  but  the  un- 
loading was  done  between  such  showers  of 
rain  as  there  were,— one  set  of  witnesses  tes- 
tifying that  these  were  light,  and  at  several 
hours  apart,  until  Thursday  after  the  vessel 
arrived;  the  others  testifying  that  the  weath- 
er was  continuously  stormy,  and  raining 
very  hard  at  times.  The  captain  of  the  ves- 
sel protected  the  oats  on  the  wharf  with 
sails  and  tarpaulins  during  the  rain  show- 
ers, and  insisted  each  day  that  the  defend- 
ants should  come  and  take  them  away. 
There  was  no  warehouse  on  the  wharf  where 
the  oats  were  discharged.  After  remaining 
upon  the  wharf  until  the  following  week,  the 
oats  were  sold  at  auction,  for  account  of  all 
persons  concerned,  by  the  agent  of  the  con- 
signors, and,  after  deducting  all  expenses, 
netted  $142.40.  The  testimony  of  the  pur- 
chasers at  the  auction  sale  is  to  the  effect 
that  while  the  oats,  even  after  their  long  ex- 
posure on  the  wharf,  appeared  externally  to 
have  been  damaged  considerably  by  the 
rains,  they  were  in  fact  but  very  slightly 
damaged.  One  of  these  purchasers  (a  livery 
stable  man,  who  purchased  400  sacks  at  the 
auction  sale)  testified  that  he  lost  only  about 
one  sack,  from  being  damaged,  out  of  the 
400  that  he  bought  The  testimony  is  fur- 
ther conflicting  as  to  the  reasons  why  the  de- 
fendants would  not  receive  their  oats;  the 
plaintiffs'  .witnesses  testifying  that  the  rea- 
sons assigned  by  the  defendants  at  the  time 
the  captain  of  the  vessel  notified  them  to 
take  them  away,  on  Monday,  were  that  it 
was  inconvenient  for  them  to  haul  them  on 
that  day,  it  being  the  1st  of  the  month,  and 
settling  day,  and  that  their  drays  were  busy, 
and  that  they  could  not  get  drays,  except  at 
25  cents  per  load,  and  they  could  not  afford 
to  pay  that  price,  and  that  they  really  did 
not  want  the  oats,  any  way.  These  reasons 
the  defendants  deny  having  assigned,  but 
ground  their  refusal  to  accept  wholly  upon 
the  weather  in  which  the  oats  were  dis- 
charged from  the  vessel.  The  plaintiffs'  wit- 


nesses, on  the  other  hand,  testified  that  the 
weather  was  such  that  the  defendants  could 
easily,  with  anything  like  promptness  and 
dispatch,  have  safely  stored  all  of  their  oats 
without  injury  or  damage,  as  did  the  other 
consignees  of  oats  in  Pensacola  out  of  the 
same  cargo,  some  of  them  nearly  equal  in 
amount  to  the  defendants'  consignment.  The 
38  sacks  of  oats  that  the  defendants  re- 
ceived and  hauled  away  they  did  not  offer 
to  return,  but  appropriated  them  to  their  own 
use. 

Upon  this  state  of  facts  the  court,  after 
instructing  the  Jury  that  they  were  the  sole 
judges  of  the  evidence  and  of  its  weight, 
and  of  the  credibility  of  the  witnesses,  and 
that  it  was  their  duty  and  province  to  rec- 
oncile conflicts  in  the  evidence,  if  they  could, 
gave  them  the  following  charges:  (1)  "This 
is  a  snit  instituted  by  the  plaintiffs  against 
the  defendants  to  recover  the  value  of  a 
large  quantity  of  oats  that  were  sold  by  the 
plaintiffs  to  the  defendants  under  a  writ- 
ten contract  It  is  the  province  of  the  court 
to  construe  that  contract  and  the  court  con- 
strues that  contract  to  be  this:  That  the 
plaintiffs  in  this  case  undertook  to  sell  some 
oats  to  the  defendants,  to  be  delivered  by  a 
certain  time,  and  they  were  to  be  of  average 
Texas  quality,  and  they  were  sold  at  a  cer- 
tain price,— thirty-two  cents  a  bushel,— and 
were  to  be  delivered  at  Pensacola,  upon  a 
wharf  in  Pensacola.  Now,  the  court  char- 
ges you  that  if  you  believe  that  these  oats 
that  the  plaintiffs  did  deliver  upon  a  wharf 
in  Pensacola  within  the  time  stipulated  in 
this  contract— «  large  quantity  of  oats  un- 
der that  contract,— and  that  they  delivered 
it  upon  the  wharf  within  the  time,  and 
that  the  oats  were  in  good  order,  and  that 
they  delivered  it  when  the  weather  was  of 
such  a  character  that  the  defendants  could 
prevent  that  property  from  damage,  it  was 
their  duty  to  have  accepted,  and,  if  they 
failed  to  accept  why  then  they  are  responsi- 
ble for  the  damage  that  occurred.  You  will 
determine  from  the  evidence  in  this  case 
whether  the  oats  were  delivered  upon  the 
wharf  in  Pensacola,  and  determine  from  the 
evidence,  in  accordance  with  the  contract, 
whether  they  were  delivered  in  such  weath- 
er that  the  defendants  in  this  case,  by  rea- 
son of  diligence,  could  protect  the  oats  from 
serious  damage;  and  if  you  believe  that 
they  did,  and  delivered  them  in  such  quan- 
tity and  manner  upon  the  wharf  that  the 
defendants  could,  by  reasonable  diligence, 
have  protected  the  oats  from  the  weather 
or  from  damage,  it  was  their  duty  to  do  so. 
If  they  failed  to  accept  them,  then  they  are 
responsible  for  the  whole  value  of  the  oats; 
and,  if  delivered  in  the  proper  kind  of  weath- 
er, they  would  be  responsible  for  the  damage 
if  they  could  have  protected  them  from  dam- 
age. If,  on  the  other  hand,  you  believe  that 
they  were  delivered  on  this  wharf,  and  that 
the  weather  was  of  such  a  character  that 
the  defendants   could   not   have  protected 
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them  from  damage,  then  they  are  not  re- 
sponsible, and  they  are  only  responsible  for 
the  quantity  of  oats  they  received.  And  yon 
are  the  judges  of  how  the  question  stands 
upon  the  evidence,  and  you  are  to  deter- 
mine it  according  to  the  weight  of  the  evi- 
dence and  a  preponderance  of  the  evidence." 
(2)  "If  you  believe  from  the  testimony  that 
the  goods  were  put  upon  the  wharf  when 
it  was  not  raining,  and  that  the  defendants 
had  been  previously  notified  that  they  were 
to  be  unloaded  upon  the  wharf,  then  it  was 
the  duty  of  the  defendants  to  take  the 
goods,  and  to  provide  means  for  protecting 
them,  if  a  reasonable  time  was  given  so  to 
do.  And,  If  you  believe  from  the  testimony 
that  the  weather  was  threatening  at  the 
time  that  the  goods  were  put  upon  the 
wharf,  then  defendants  should  have  used 
greater  diligence  in  protecting  the  goods.'- 

The  two  following  charges  were  request- 
ed by  the  defendants'  counsel,  but  the  court 
refused  to  give  them,  viz.:  (1)  "If  you  find 
from  the  evidence  that  the  plaintiffs  or 
their  agents  discharged  the  oats  in  ques- 
tion upon  the  wharf  in  the  rain,  the  defend- 
ants would  not  be  required,  under  such  cir- 
cumstances, to  accept  them,  if  they  were 
Injured  by  the  rain  In  consequence."  (2) 
"If  you  find  from  the  evidence  that,  through 
the  fault  of  the  plaintiffs  or  their  agents,  a 
considerable  portion  of  the  oats  were  dam- 
aged before  delivery  to  defendants,  then 
the  defendants  had  a  right  to  reject  all." 

The  errors  assigned  are  the  court's  refusal 
to  give  the  two  instructions  requested  by  the 
defendants,  the  giving  of  the  instruction 
numbered  2  of  those  given  by  the  court, 
the  court's  refusal  to  grant  the  defendants' 
motion  for  new  trial,  and  the  rendition  of 
judgment  against  the  defendants. 

It  was  clearly  the  duty  of  the  defendants, 
under  the  contract  of  sale  between  them  and 
the  plaintiffs,  to  have  accepted  the  oats  on 
the  wharf  at  Pensacola,  if  they  were  of  the 
kind,  quality,  and  quantity  called  for  by  the 
contract,  and  if  they  were  delivered  or  ten- 
dered on  the  wharf  at  Pensacola  within  the 
time  contracted  for,  and  in  such  weather  as 
that,  with  the  exercise  of  reasonable  care  and 
diligence,  the  defendants  could  have  secured 
and  protected  them  from  damage,  after  re- 
ceiving reasonable  notice  of  the  readiness  of 
the  ship's  master,  acting  as  the  agent  of  the 
plaintiffs,  there  to  deliver  them.  Under  the 
provision  In  the  contract  between  these  par- 
ties that  the  goods  were  to  be  delivered  by 
the  plaintiffs  to  the  defendants,  on  the  wharf 
at  Pensacola,  free  of  expense  to  the  defend- 
ants, the  carrying  vessel  and  Its  master  be- 
came and  continued  to  be  the  agent  of  the 
plaintiff  consignors  until  the  delivery  of  the 
goods  according  to  the  terms  of  the  contract, 
or  until  the  happening  of  that  which  was 
tantamount  to  a  delivery,— a  full  tender  or 
delivery  of  the  quantity  and  quality  of  good? 
contracted  for,  within  the  time  and  at  the 
place  contracted  for,  after  due  and  reasona- 


ble notice  thereof  to  the  consignees,  and  the 
allowance  of  a  fair  and  reasonable  oppor- 
tunity to  the  consignees  to  examine  them, 
and  to  care  for  and  secure  them  against  dam- 
age. Neither  the  carrying  vessel  nor  the 
plaintiff  consignors  were  under  any  duty  to 
make  personal  delivery  of  the  goods  to  the 
defendants,  but  they  discharged  their  whole 
duty  under  the  contract  here  if  the  master 
of  the  vessel,  upon  his  arrival  at  the  contract 
place  of  delivery,  gave  due  and  reasonable  no- 
tice thereof  to  the  defendant  consignees,  and 
of  his  readiness  to  deliver  the  goods  called 
for  by  the  contract.  The  defendant  con- 
signees, under  such  circumstances,  after  such 
notice,  became  bound  to  provide  suitable 
means  to  take  care  of  them  and  to  carry 
them  away,  and  became  bound  for  their 
price.  The  master  of  the  vessel,  however, 
even  after  notice  of  his  arrival  and  readiness 
to  deliver  the  goods,— they  being  of  a  perish- 
able nature  If  exposed  to  rain,— could  not  re- 
lieve himself  or  his  employers,  the  plaintiff 
consignors,  from  the  obligation  to  make  a 
safe  delivery  at  the  place  contracted  for  by 
discharging  such  goods  upon  an  unprotected 
wharf  in  the  rain,  but  he  was  bound  to  make 
the  delivery  in  suitable  weather  for  the  safe 
discharge  of  such  goods.  Story,  Ballm.  (8th 
Ed.)  8  545;  The  Eddy,  5  Wall.  481;  Rich- 
ardson v.  Goddard,  23  How.  28;  3  Kent, 
Comm.  (13th  Ed.)  marg.  p.  214  et  seq.;  Ex 
parte  Easton,  95  U.  S.  68;  Chickering  v. 
Fowler,  4  Pick.  371;  The  Tybee,  1  Woods, 
358,  Fed.  Cas.  No.  14,304;  Dibble  y.  Mor- 
gan, 1  Woods,  406,  Fed.  Cas.  No.  3,881;  Sedg- 
wick v.  Cottlngham,  54  Iowa,  512,  6  N.  W. 
738;  Cope  v.  Cordova,  1  Rawle,  203;  Mo- 
Andrew  v.  Whltlock,  52  N.  Y.  40.  We  think 
that  the  two  charges  given  by  the  court  fair- 
ly embody  these  well-settled  principles  of 
law,  and  we  do  not  think  that  there  was  any 
error  in  the  charge  given  and  excepted  to. 
The  defendants  contracted  for  a  delivery  of 
the  oats  upon  an  open  and  unprotected 
wharf,  and  it  was  clearly  their  duty,  upon  re- 
ceiving due  and  reasonable  notice  of  their 
arrival  and  of  the  ship  master's  readiness  to 
deliver,  to  go  there  and  receive  them,  and 
to  care  for  and  protect  them,  if  unloaded  in 
weather  reasonably  suitable  to  their  safety. 
They  could  not  detain  the  vessel  at  the  wharf 
to  suit  their  leisure  or  convenience,  nor  to 
await  an  absolutely  cloudless  sky,  but  were 
under  the  duty  to  exert  themselves  with  rea- 
sonable dispatch,  commensurate  with  sur- 
rounding conditions,  to  relieve  the  carrier  of 
his  responsibility,  by  removing  the  goods  to 
a  place  of  safety.  The  charge  given  and 
objected  to  fairly  instructs  the  Juryt  we 
think,  upon  this  point. 

The  two  charges  refused  by  the  court,  as 
abstract  propositions  of  law,  were  probably 
correct,  but  they  were  not  consonant  with 
the  facts  of  this  case.  The  hypothesis  of 
fact  upon  which  the  first  of  the  refused  in- 
structions is  planted  is  that  the  goods  were 
discharged  from  the  vessel  upon  the  wharf 
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In  the  rain.  There  la  no  proof  to  this  effect. 
The  uncontradicted  evidence  on  the  part  of 
the  plaintiffs  was  that  none  of  the  oats  were 
landed  in  the  rain,  but  that  whenever  a 
shower  came  up  the  work  of  unloading  was 
suspended  until  It  ceased,  while  that  already 
landed  was  at  such  times  protected  with  sail 
cloths  and  tarpaulins. 

The  second  of  the  refused-  Instructions  Ig- 
nores the  fact  that  the  contract  between  the 
parties  was  an  entirety,  and  that  it  was  ad- 
mitted on  the  part  of  the  defendants  that  a 
part  of  the  consignment  contracted  for  had 
been  delivered  to  and  received  by  them,  and 
that  In  refusing  to  accept  the  residue  of  the 
consignment  they  had  made  no  tender  of  a 
return  of  the  portion  received  and  accepted, 
but  had  retained  It  for  their  own  uses.  For 
these  reasons  this  instruction  was  properly 
refused.  The  contract  being  an  entire  and 
Indivisible  one,  the  defendants  could  not  ac- 
cept and  receive  in  part,  and  reject  or  rescind 
In  part;  but  a  receipt  and  acceptance  by 
them,  under  the  terms  of  the  contract,  of  a 
part  of  the  goods  contracted  for,  amounted  in 
law  to  a  delivery  and  acceptance  of  the 
■whole,  and  they  could  not  reject  a  part  with- 
out rejecting  all,  under  the  circumstances 
here.  The  admitted  facts  here  were  that  the 
defendants  did  not  reject  all  the  goods,  as 
they  would  have  had  the  right  to  do  If  they 
were  damaged,  even  In  part,  before  deliv- 
ery; but  they  admit  having  received  and  ac- 
cepted part  of  an  entire  consignment,  and 
undertake  to  repudiate  their  contract  only  In 
part.  The  second  refused  Instruction  was 
therefore  objectionable,  also,  because  not  con- 
sonant with  the  facts  In  proof. 

We  think  the  verdict  found  is  amply  sup- 
ported by  the  evidence.  An  almost  insur- 
mountable obstacle  to  the  success  of  the  con- 
tention of  the  defendants,  to  the  effect  that 
the  goods  were  discharged  hi  such  weather 
as  that  damage  to  them  was  unavoidable 
during  delivery,  was  the  fact  that  various 
other  consignments  of  the  same  goods  were 
safely  delivered  to  and  housed  by  various 
other  consignees  at  the  same  time,  from  the 
same  vessel,  in  quite  equal  amounts,  and 
without  material  damage  from  the  prevailing 
weather.  We  think  the  law  of  the  case  was 
fairly  and  fully  presented  by  the  instructions 
given,  and,  finding  no  material  error  in  the 
record,  the  Judgment  appealed  from  is  affirm- 
ed. 


SMITH  v.  GUFFORD. 

(Supreme  Court  of  Florida.    Dec.  19.  1895.) 

Constitutional  Exemption  —  Jurisdiction  in 
Equity — Propbktt  Conditionally  Sold  —  Ac- 
tion *or  Destruction —Who  mat  Maintain— 
Bond  on  Injunction. 

1.  Where  a  party  sells  a  horse  to  another 
upon  the  condition  that  it  is  to  remain  the  prop- 
erty of  the  vendor  until  paid  for,  and  such 
horse  is  wrongfully  killed  by  a  railroad  train 
while  in  the  possession  of  such  vendee,  either 


the  vendor  or  conditional  vendee  can  sue  for 
and  recover  damages  for  such  tort;  but  a  re- 
covery by  either  will  be  a  bar  to  any  further 
recovery  by  the  other.  If  the  conditional  ven- 
dee, in  such  a  case,  sues  and  recovers  for  the 
tort,  the  vendor  then  acquires  a  right  of  action 
against  him  for  moneys  had  and  received  for 
his  use  and  benefit,  to  the  extent  of  the  amount 
originally  agreed  to  be  paid  by  the  conditional 
vendee  for  the  purchase  of  the  horse.  The 
horse  killed  by  the  train,  in  such  a  case,  loses 
its  property  identity  upon  being  killed;  and,  if 
the  conditional  vendee  purchases  another  horse 
with  the  moneys  collected  as  damages  from  the 
railroad  company  committing  the  tort,  the  ven- 
dor of  the  horse  killed  does  not  become  the  own- 
er of  the  new  horse  so  purchased;  neither  does 
he  acquire  any  equitable  lien  upon  him  for  the 
purchase  money  due  for  the  horse  that  was  kill- 
ed. In  such  a  case  the  party  purchasing  the 
new  horse  with  moneys  collected  as  damages  in 
tort  for  the  one  killed  is  the  absolute  owner  of 
the  new  horse  so  purchased,  and  can  exempt 
him  under  our  constitution  from  forced  sale,  as 
against  the  vendor  of  the  horse  that  was  killed, 
under  a  distress  warrant  for  rent  and  advance- 
ments of  supplies. 

2.  Where  a  bill  in  equity  alleges  that  the 
complainant  therein  is  the  head  of  a  family  re- 
siding in  this  state;  that  he  did  not  own  per- 
sonal property  exceeding  $1,000  in  value;  that 
a  distress  warrant  for  rent  had  been  levied  upon 
his  personal  property  other  than  agricultural 
products  raised  upon  the  land  for  which  the 
rent  was  due;  ana  that  the  property  levied  on 
is  exempt  to  him  under  the  constitution  of  this 
state;  and  such  bill  prays  for  an  adjudication 
of  his  right  of  exemption  of  such  property;  and 
that  it  be  set  apart  to  him  as  exempt  from  sei- 
zure and  sale  under  such  process;  and  that  an 
injunction  be  granted  to  restrain  the  sale  of 
such  exempt  property,— such  bill  is  sufficient  in 
its  allegations  to  entitle  the  complainant  to  the 
interposition  of  the  court  of  equity  to  grant  the 
relief  prayed,  under  the  provisions  of  chapter 
3246,  Laws  approved  March  7,  1881.  entitled 
"An  act  to  enlarge  the  equity  jurisdiction  of 
the  circuit  courts." 

3.  Injunctions  granted  simply  to  restrain 
the  forced  sale  of  property  claimed  to  be  ex- 
empt from  sale  under  the  constitution  are  not 
injunctions  to  stay  proceedings  at  law,  within 
the  meaning  of  the  statute  prohibiting  the 
granting  of  injunctions  to  stay  proceedings  at 
law  unless  bond  is  given.  Upon  the  granting 
of  Injunctions  under  the  provisions  of  chapter 
3246,  Laws  approved  March  7,  1881,  to  restrain 
the  sale  of  property  exempt  under  the  consti- 
tution, no  bond  is  ordinarily  necessary  to  be  re- 
quired. There  is  nothing  in  the  last-named 
statute,  however,  that  will  abridge  the  discre- 
tionary power  of  the  chancellor  to  grant  the 
injunction  in  such  cases  upon  such  conditions 
as  to  bond,  etc.,  as  the  circumstances  of  the 
cases  may  seem  to  require. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Jackson  county; 
W.  D.  Barnes,  Judge. 

Bill  by  Aesop  Gufford  against  Isaac  Smith 
for  injunction.  From  a  decree  for  plaintiff, 
defendant  appeals.  Affirmed. 

BenJ.  S.  Llddon,  for  appellant  D.  I*  Mc- 
Klnnon,  for  appellee. 

TAYLOR,  J.  The  appellee,  Aesop  Gufford, 
filed  his  bill  in  equity  In  the  circuit  court  of 
Jackson  county  against  Isaac  Smith,  the  ap- 
pellant, in  which  he  alleges  "that  In  the  year 
1891  he  rented  from  Smith  about  23  acres 
of  land  to  cultivate  as  a  farm  for  that  year, 
the  said  Smith  agreeing  to  advance  him  sup- 
Digitized  by  Google 


718 


SOUTHERN  REPORTER,  Vol.  18. 


lilies  for  himself  and  family  while  making 
the  crop;  that  he  had  rented  the  same  land 
the  year  •previous  (1800),  and,  to  secure  the 
rent  agreed  to  be  paid  for  said  year  1890 
and  the  advance  of  supplies  that  had  been 
made  during  said  year  1800,  he  executed  to 
Smith  a  mortgage  on  all  the  crops  to  be 
made  by  him  during  the  year  1801;  that 
Smith  advanced  him  supplies  to  the  amount 
of  $30  or  $40  during  the  year  1801,  the  exact 
amount  of  which  he  did  not  know;  that  he 
made  on  said  land  that  year  50  to  75  bushels 
of  corn,  which  was  then  on  said  land,  and 
1,053  pounds  of  lint  cotton,  and  01  pounds 
of  seed  cotton,  that  be  turned  over  to  said 
Smith,  with  directions  to  credit  the  same 
on  the  rent  and  advances  for  1801,  but  he 
failed  to  do  so,  and  had  sued  out  a  distress 
warrant,  and  levied  it,  not  only  on  the  corn 
and  fodder  grown  on  said  land,  upon  which 
he  had  a  mortgage,  but  also  upon  a  horse  of 
your  orator  with  which  he  had  cultivated 
the  crops,  claiming  a  lien  upon  him  for  said 
rent  and  advances,  notwithstanding  your 
orator  had  more  then  paid  him  the  rent  and 
a  portion  of  the  advances;  that  he  believes 
that  the  cotton  delivered,  and  the  corn  and 
f  odder  on  the  place,  and  the  labor  that  he  has 
performed  for  him  during  the  year,  will  fully 
pay  all  that  he  owes  for  rent  and  advances 
for  the  year  1801,  and  that  he  offered  to  give 
up  all  the  corn  and  fodder  without  going  to 
law,  and  that  this  was  all  that  he  bad  to  pay 
with,  except  the  one  horse,  that  was  worth 
$50  or  $75,  and  that  said  horse  is  the  only 
means  that  he  has  to  make  a  living  for  him- 
self and  family;  that  he  is  the  head  of  a 
family,  and  resides  in  Jackson  county,  Fla., 
and  claims  the  benefit  of  the  constitution  and 
laws  of  Florida  exempting  property  from 
forced  sale;  that,  after  the  levy  of  said  dis- 
tress warrant  upon  said  corn,  fodder,  and 
horse,  he  applied  to  the  deputy  sheriff  who 
made  the  levy  to  have  said  horse  set  aside 
as  exempt,  as  required  by  the  statute  in  such 
cases  provided,  but  the  said  deputy  sheriff 
refused  to  do  so,  and  has  advertised  said 
horse,  together  witn  che  other  property  lev- 
led  on,  for  sale  on  the  27th  of  February.  189*2, 
which  is  on  Saturday,  and  not  a  legal  sale 
day;  that  all  of  his  personal  property,  of 
every  kind  and  description,  exclusive  of  that 
mortgaged  to  the  defendant,  which  he  does 
not  claim  or  ask  to  have  exempted,  is  not 
worth  exceeding  $  125."  The  bill  prays  that 
said  horse  may  be  adjudged  to  be  exempt, 
and  that  the  sheriff  be  required  to  set  apart 
said  horse  and  such  other  personal  property 
as  may  be  exempt,  not  to  exceed  $1,000  in 
value;  that  the  defendant  be  restrained  from 
selling  or  otherwise  disposing  of  said  horse; 
and  for  general  relief. 

The  defendant  demurred  to  the  bill,  upon 
the  ground  of  a  want  of  equity.  The  de- 
murrer was  overruled,  and  the  defendant  an- 
swered the  bill,  admitting  the  renting  of  the 
land  to  the  complainant,  and  the  agreement 
to  advance  supplies  to  him.  but  he  denies 


that  he  exacted  or  that  the  complainant  gave 
him  any  mortgage  to  secure  the  rent  of  said 
land  for  the  year  1891  or  the  advance  made 
to  him  In  1891,  but  says  that  the  mortgage 
made  to  him  by  complainant  was  for  the  pur- 
pose of  securing  past  indebtedness  due  from 
complainant  to  him  for  rent  of  the  same 
land,  and  for  advances  made  to  him,  and  fe* 
a  horse  sold  to  him  during  the  year  1890. 
This  mortgage  was  upon  no  other  property 
than  the  crops  of  all  kinds  to  be  raised  dur- 
ing the  year  A.  D.  1891.  The  answer  admits 
the  receipt  of  some  money  from  cotton  raised 
by  complainant,  and  that  he  Is  also  entitled 
to  some  credit  for  labor  performed  for  him, 
and  alleges  that  an  account  attached  to  said 
answer  as  an  exhibit  shows  all  the  items  of 
debit  and  credit  between  them.  This  ac- 
count shows  a  balance  due  from  the  com- 
plainant to  the  defendant,  after  all  credits, 
of  $131.79.  The  answer  denies  that  the  com- 
plainant ever  instructed  the  application  of 
the  credits  for  cotton  and  labor  to  the  rent 
and  advances  of  the  year  1891.  The  suing 
out  by  the  defendant  of  a  distress  warrant, 
and  the  levy  thereof,  as  alleged  in  the  bill, 
are  admitted.  The  application  of  the  com- 
plainant to  have  said  horse  set  apart  to  him 
as  exempt  is  admitted  to  have  been  made. 
The  answer  further  alleges  that  the  defend- 
ant should  not  be  restrained  from  selling  the 
horse  mentioned  in  the  bill  by  virtue  of  his 
distress  warrant,  because  he  says  that  In  the 
fall  of  the  year  1890  he  purchased  for  and 
furnished  to  the  complainant  a  horse,  in  con- 
templation of  renting  land  to  the  complain- 
ant for  the  year  1891;  that  he  paid  $39  for 
this  horse  in  cash,  and  sold  him  to  the  com- 
plainant for  the  same  price,  with  interest  at 
the  rate  of  1  per  cent  per  month,  but  with 
the  distinct  understanding  between  them 
that  said  horse  should  remain  the  property 
of  this  defendant  until  he  should  be  fully 
paid  for,  and  that  complainant  should  ac- 
quire no  title  to  him  until  the  happening  of 
such  event;  and  that  regarding  the  horse 
as  his  own,  he  therefore  did  not  include  him 
in  the  mortgage  given  upon  the  crops;  that 
this  horse  was  killed  by  a  railroad  train 
about  September  or  October,  1891,  and  that 
complainant  has  never  paid  anything  for 
him;  that  the  complainant,  about  December 
1,  1891,  collected  from  said  railroad  com- 
pany $80  for  said  horse,  and  immediately  In- 
vested $00  of  the  identical  money  received 
by  him  from  the  railroad  company  for  this 
defendant's  horse  In  another  horse, — that  is, 
the  identical  one  now  levied  on  by  defend- 
ant's distress  warrant;  that  he  insists  that, 
in  law  and  in  equity,  he  has  all  the  rights 
against  the  horse  purchased  by  the  complain- 
ant with  this  defendant's  money  that  he  had 
against  the  original  horse  sold  by  him  to  the 
complainant  as  aforesaid;  and  he  also  claims 
that  he  is  entitled  to  the  $20  received  by 
complainant  from  the  railroad  company  that 
was  not  used  in  the  purchase  of  the  horse 
!  in  dispute. 
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Upon  the  application  of  the  complainant 
for  an  injunction  to  restrain  the  sale  of  the 
horse  as  prayed  in  the  bill,  the  complainant 
made  an  affidavit  positively  denying  the  al- 
leged conditional  sale  of  a  horse  to  him  by 
the  defendant,  and  alleging  that  the  defend- 
ant loaned  him  $39  in  1890,  and  that  he  put 
some  more  money  of  his  own  with  it,  and 
purchased  the  horse  that  was  killed  by  the 
railroad  out  of  a  drove  himself;  that  the  de- 
fendant had  nothing  to  do  with  the  purchase 
of  that  horse  whatever.  At  the  hearing  for 
the  injunction  the  defendant  produced  the 
affidavit  of  one  Silas  Smith,  who  swore  that 
lie  had  repeatedly  heard  the  complainant  say 
that  the  horse  that  was  killed  by  the  rail- 
road was  not  his  horse,  but  belonged  to  the 
defendant,  and  would  not  become  ills  prop- 
erty  until  he  paid  for  it,  and  that  he  had 
never  paid  for  it;  that  he  heard  him  so  de- 
clare only  the  week  before  the  hearing  of 
the  application  for  injunction.  Upon  the  bill, 
answer,  and  these  affidavits,  the  judge,  on 
February  22,  1892,  granted  an  injunction 
restraining  the  defendant  and  the  sheriff 
from  selling  or  otherwise  disposing  of  the 
horse  levied  upon'  under  the  distress  warrant 
until  the  further  order  of  the  court  From 
this  order  the  defendant  has  taken  this  ap- 
peal. 

The  first  assignment  of  error  is  the  over- 
ruling of  the  defendant's  demurrer  to  the 
complainant's  bill.  There  was  no  error  in 
this  ruling.  The  complainant's  bill  contain- 
ed a  sufficient  statement  of  the  following 
facts:  That  the  complainant  was  the  head 
of  a  family  residing  in  this  state;  that  he 
did  not  own  exceeding  $1,000  worth  of  per- 
sonal property;  that,  besides  his  crops  grown 
on  the  defendant's  land,  the  defendant  had 
caused  a  distress  warrant  for  rent  to  be  lev- 
ied upon  a  horse  that  the  complainant  claim- 
ed to  be  exempt  -  to  him  as  the  head  of  a 
family,  under  the  constitution  of  this  state; 
and  he  prays  therein  that  the  court  of  equity 
Hhall  adjudge  his  right  of  exemption  to  saia 
horse,  and  that  he  be  set  apart  to  him  as  ex- 
empt from  seizure  and  sale  under  the  distress 
warrant  levied  thereon  for  the  collection  of 
rent  and  other  indebtedness  due  to  the  de- 
fendant. Since  the  enactment  of  chapter 
3246,  Laws  Fla.,  approved  March  7, 1881,  en- 
titled "An  act  to  enlarge  the  equity  jurisdic- 
tion of  the  circuit  courts,"  there  can  be  no 
doubt  that  the  facts  set  up  by  the  bill  entitle 
the  comolainant  to  the  interposition  of  the 
court  of  equity  to  grant  the  relief  prayed. 
Cat  heart  v.  Turner,  18  Fla.  837;  McMichael 
v.  Grady,  34  Fla.  219,  15  South.  765. 

The  second  and  last  assignment  of  error  Is, 
that  the  court  erred  in  granting  the  tem- 
porary injunction.  We  do  not  think  there 
was  error  in  granting  the  Injunction.  By 
causing  his  distress  warrant  to  be  levied  on 
the  horse  in  dispute,  the  defendant  thereby 
admitted  that  it  was  the  property  of  the  com- 
plainant, who  was  defendant  In  said  dis- 
tress proceeding;  yet,  in  his  answer  to  the 


complainant's  bill  claiming  the  exemption  of 
the  same  horse,  the  defeudant  puts  himself 
in  the  inconsistent  position  of  having  levied 
his  distress  warrant  upon  his  own  property 
for  the  coll«»ction  of  a  debt  due  by  another, 
since  his  answer  to  the  bill  alleges  that  the 
horse  levied  on  did  not  belong  to  the  defend- 
ant in  the  distress  warrant,  but  belonged 
to  him;  that  he  had  conditionally  sold  a 
horse  to  the  complainant  in  the  fall  of  1890. 
the  title  to  which  was  to  remain  in  him  as 
vendor  until  the  complainant  as  vendee  fully 
paid  for  It:  that  the  horse  so  conditionally 
sold  was  wrongfully  killed  by  a  railroad 
train  while  in  the  complainant's  possession, 
before  having  become  complainant's  prop- 
erty, and  that  the  complainant  collected  $80 
from  the  railroad  company  therefor,  and, 
with  $60  of  the  money  so  collected,  purchas- 
ed the  horse  now  In  dispute;  that,  under  these 
circumstances,  he  has  all  the  rights  against 
the  horse  so  purchased  that  he  had  upon  the 
original  horse  conditionally  sold  to  the  com- 
plainant; and  that  be  is  also  entitled  to  the 
;  $20  that  was  collected  from  the  railroad,  but 
not  used  in  the  purchase  of  the  horse.  If 
this  contention  of  the  defendant  appellant's 
answer  were  true  as  a  proposition  of  law, 
as  well  as  of  fact,  then  he  mistook  his  reme- 
dy by  treating  the  horse  as  the  complainant's 
property  by  levying  his  distress  warrant  up- 
on him  for  the  collection  of  the  indebtedness 
due  by  the  complainant  If  the  horse  be- 
longed to  him,  by  reason  of  having  been  pur- 
chased with  money  collected  for  the  wrong- 
ful killing  of  another  horse  that  he  owned, 
then  his  remedy  should  have  been  replevin 
or  trover,  instead  of  distress  for  rent  The 
inconsistency  of  the  defendant  does  not  stop 
here.  In  his  argument  upon  the  appeal  here 
he  abandons  the  contention  of  his  answer  to 
the  effect  that  he  is  the  owner  of  the  horse 
purchased  with  money  collected  from  the 
railroad,  and  now  claims  that  under  the  pro- 
visions of  section  12,  p.  703,  McClellan's  Di- 
gest of  our  Laws,  he  Is  entitled  to  a  lien  up- 
on the  horse  in  dispute,  because  it  was  ac- 
quired by  the  complainant  In  exchange  or 
barter  for  a  horse  advanced  by  him  to  the 
complainant  to  make  a  crop  with.  The  pro- 
visions of  the  statute  Invoked  are  as  fol- 
lows: "Landlords  shall  have  a  lien  on  the 
crop  grown  on  rented  land  for  rent  for  the 
current  year,  and  for  advances  made  in  mon- 
ey or  other  things  of  value,  whether  made 
directly  by  them  or  at  their  instance  and  re- 
quest by  another  person,  or  for  which  they 
have  assumed  the  legal  responsibility,  at  or 
before  the  time  at  which  such  advances  were 
anade,  for  the  sustenance  or  well-being  of  the 
tenant  or  his  family,  for  preparing  the 
ground  for  cultivation,  or  for  cultivating, 
gathering,  saving,  handling  or  preparing  the 
crop  for  market;  and  they  shall  have  a  lien 
also  upon  each  and  every  article  advanced, 
and  upon  all  property  purchased  with  money 
advanced,  or  obtained  by  barter  in  exchange 
for  any  articles  advanced,  for  the  aggregate 
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price  or  value  of  ell  such  property  or  arti- 
cles so  advanced;  and  such  Hens  for  rent 
and  advances  shall  be  paramount  and  have 
preference  to  all  other  Hens."  We  do  not 
think  that  the  provisions  of  this  statute  can 
be  applied  to  the  case  made  by  the  facts  al- 
leged In  the  defendant's  answer,  so  as  to 
give  the  defendant  the  lien  provided  for 
therein.  The  statute  undertakes  to  give  a 
Hen  upon  each  and  every  article  advanced, 
and  upon  all  property  purchased  with  money 
advanced,  or  obtained  by  barter  In  exchange 
for  any  articles  advanced.  The  defendant's 
answer  does  not  claim  that  the  horse  he  fur- 
nished was  "advanced"  to  the  complainant, 
in  the  sense  contemplated  by  this  statute; 
but  the  claim  of  the  answer  is,  that  he  him- 
self was  the  owner  of  the  horse  killed  by 
the  railroad;  that  it  was  not  to  become  the 
property  of  the  complainant  until  paid  for; 
that  the  complainant  had  the  right  to  its 
possession  only  by  virtue  of  his  right  to  be- 
come its  owner  in  future  upon  full  payment 
thereof.  Even  if  we  could  say  that  the  horse 
thus  conditionally  sold  to  the  complainant 
was  an  "advancement,"  within  the  purview 
of  this  statute,  still,  according  to  the  allega- 
tions of  the  answer,  we  do  not  think  that  the 
horse  in  dispute  can  be  said  to  have  been 
obtained  by  the  complainant  either  with  any 
money  advanced  to  him  by  the  defendant,  or 
by  barter  in  exchange  for  the  horse  that  was 
so  advanced.  The  horse  conditionally  sold 
by  the  defendant  to  the  complainant  was 
wrongfully  killed,  so  the  answer  alleges,  by 
the  railroad  company.  The  identity  of  the 
property  was  thereby  destroyed,  and,  if  the 
allegations  of  the  answer  be  true,  the  defend- 
ant, vendor  of  that  horse,  or  the  complainant, 
conditional  vendee,— either,— could  have  sued 
for  and  recovered  the  damage  produced  by 
such  wrongful  killing.  The  conditional  ven- 
dee could  have  sued  because  of  his  special 
ownership,  and  the  vendor  had  also  the  right 
of  action  because  of  his  retained  legal  owner- 
ship; the  recovery  by  one,  however,  being  a 
bar  to  any  further  recovery  by  the  other. 
Kent  v.  Buck,  45  Vt  18;  Railway  Co.  v. 
Biggs,  50  Ark.  169,  6  S.  W.  724;  Harrington 
v.  King,  121  Mass.  269.  The  recovery  for  the 
horse  here  having  been  had  by  the  condi- 
tional vendee,  the  defendant  (vendor)  ac- 
quired upon  such  recovery  a  right  of  action 
against  the  vendee,  to  the  extent,  at  least, 
of  the  price  the  vendee  had  agreed  to  pay 
for  the  horse,  for  moneys  had  and  received 
by  such  vendee  for  his  use  and  benefit;  the 
recovery  being  had  for  the  destruction  of 
property  of  which  he  was  the  owner.  But 
this  was  all.  The  horse  over  which  the  de-* 
fendant  retained  the  conditional  ownership 
completely  loBt  its  Identity  when  killed,  and 
to  say  that  the  defendant  can  claim  a  lien 
upon  any  property  that  the  complainant  may 
have  purchased  with  moneys  recovered  from 
a  railroad  company,  in  the  shape  of  damages 
In  tort,  for  the  wrongful  killing  of  such 
horse,  would  be  carrying  the  doctrine  of 


equitable  substitution  of  securities  considera- 
bly beyond  the  confines  of  any  case  we  have 
met  with  In  the  books.  But,  besides  all  this, 
the  defendant's  answer  distinctly  negatives 
any  claim  on  the  defendant's  part  to  any 
Hen  on  the  horse  killed  or  the  one  purchased 
with  moneys  recovered  for  the  one  killed, 
but,  on  the  contrary,  alleges  absolute  owner- 
ship of  the  horse  killed,  and  an-  equitable 
ownership  of  the  one  purchased  with  moneys 
collected  for  the  one  killed. 

Under  the  allegations  of  the  bill  and  an- 
swer, we  think  that  the  horse  in  dispute  was 
exempt  to  the  complainant,  under  the  constitu- 
tion of  this  state,  from  levy  and  sale  under 
the  defendant's  distress  warrant  for  rents 
and  advances,  and  that  the  Injunction  was 
properly  granted.  Hodges  v.  Cooksey,  33 
Fla.  715,  15  South.  549. 

It  1b  further  contended  that  the  Injunction 
was  improperly  granted  without  requiring 
the  complainant  to  give  a  bond.  There  Is  no 
merit  In  this  contention.  Injunctions  grant- 
ed simply  to  restrain  the  forced  sale  of  prop- 
erty that  is  exempt  from  sale  under  any 
process  of  law  by  the  constitution  are  not  in- 
junctions to  stay  proceedings  at  law,  with- 
in the  meaning  of  the  statute  prohibiting  the 
granting  of  injunctions  to  stay  proceedings 
at  law  unless  bond  Is  given.  Lewton  v. 
Hower,  18  Fla.  872.  The  statute  (chapter 
3246,  supra)  authorizing  our  courts  of  equity 
to  restrain  by  Injunction  the  sale  of  all  prop- 
erty, personal  as  well  as  real,  that  Is  exempt 
from  forced  sale  under  the  constitution,  does 
not  in  terms  require  the  giving  of  a  bond  by 
the  applicant  for  such  injunction,  and  we  do 
not  think  that  a  bond  in  such  cases  Is  or- 
dinarily necessary.  There  is  nothing  In  the 
statute,  however,  to  abridge  the  discretion- 
ary power  of  the  chancellor  to  grant  the  In- 
junction In  such  cases  upon  such  conditions 
as  to  bond,  etc.,  as  the  circumstances  of  the 
cases  may  seem  to  require. 

The  decree  appealed  from  Is  affirmed. 

Judge  MALONE,  of  the  Second  judicial 
circuit,  sat  In  the  place  of  Justice  LIDDON, 
who  was  disqualified. 


PALMER  v.  PALMER. 

(Supreme  Court  of  Florida.    Dec.  8,  1895.) 

Divorce — Desertion — What  Constitutes — Cos- 
tempt  OF  COVRT. 

1.  In  a  suit  in  equity,  where  contempt  pro- 
ceedings are  instituted  for  violation  of  the 
court's  orders  in  the  cause,  it  is  error  to  adjudge 
the  accused  party  to  be  guilty,  without  having 
•had  notice  or  the  charge  of  contempt,  and  with- 
out his  being  afforded  an  opportunity  to  purge 
himself  therefrom.  In  such  a  case,  where  no 
notice  of  the  charge  of  contempt  has  been  giv- 
en to  the  accused  party,  it  is  error  for  the  court, 
as  a  punishment  for  the  contempt,  to  refuse  to 
hear  the  party  upon  the  merits  of  the  cause,  or 
to  treat  him  as  one  in  default,  by  ordering  tes- 
timony to  be  taken  ex  parte  on  the  merits,  and 
by  the  rendition  of  an  ex  parte  final  decree,  in 
disregard  of  his  pleadings  on  file. 
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2.  The  voluntary  Reparation  of  a  wife  from 
her  husband  while  proceedings  for  divorce  are 
pending  between  them,  where  such  proceedings 
are  not  a  sham  and  pretense,  does  not  consti- 
tute such  willful  desertion  as  would  authorize 
a  divorce  therefor. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Hillsborough 
county;  G.  A.  Hanson,  Judge. 

Bill  by  Frank  H.  Palmer  against  Electa  E. 
Palmer  for  divorce.  From  a  decree  for 
plaintiff,  defendant  appeals.  Reversed,  with 
directions. 

Sparkman  ft  Sparkman,  for  appellant 
Macfarlane  ft  Pettingill,  for  appellee. 

TAYLOR,  J.  On  the  31st  day  of  May,  A. 
D.  1890,  Frank  H.  Palmer,  the  appellee,  filed 
his  bill  for  divorce  In  the  circuit  court  of 
Hillsborough  county  against  Electa  E.  Palm- 
er, the  appellant,  In  which  he  alleges  that 
on  the  3d  day  of  October,  A.  D.  1885,  she 
-willfully  deserted  and  absented  herself  from 
him,  without  any  reasonable  cause,  and  that 
such  desertion  has  been  willful,  obstinate, 
and  has  continued  until  the  present  time — 
the  date  of  the  filing  of  this  his  bilL  He 
further  alleges  In  his  bill:  That  the  said 
Electa  in  the  month  of  October,  A.  D.  1885, 
filed  her  bill  for  divorce  absolute  against 
him  in  the  same  court,  which  resulted  In  a 
final  decree  of  said  circuit  court,  on  the  30th 
day  of  January,  A.  D.  1888,  in  favor  of  the 
said  Electa,  whereby  she  was  absolutely  di- 
vorced from  him,  and  adjudging  to  her  the 
care,  custody,  and  control  of  their  three  chil- 
dren, and  permanent  alimony,  besides  her 
counsel  fees.  That  he  appealed  from  said 
final  decree  to  the  supreme  court  of  Florida, 
and  that  said  decree  was  reversed  and  the 
said  Electa's  bill  dismissed  upon  said  appeal 
by  the  supreme  court,  on  the  25th  day  of 
May,  A.  D.  1800.  26  Fla.  215,  7  South.  864. 
That,  as  the  issue  of  their  marriage,  they 
have  three  children,  viz.:  Oharles  Francis, 
eight  years  and  nine  months  old;  Clarence 
Myron,  six  years  and  a  half  old;  and  Ruby, 
four  years  and  three  months  of  age.  That, 
under  the  said  reversed  decree  of  said  cir- 
cuit court,  she  has  had  the  care,  custody, 
and  control  of  said  children,  ever  since. 
That  she  has  neglected  the  minds  and  bodies 
of  said  children,  keeping  them  closely  con- 
fined, so  that  he  could  not  have  access  to 
them,  and  that  they  have  been  deprived  of 
necessary  food  and  clothing,  and  that  their 
education  has  been  utterly  neglected,  and 
that  she  has  so  little  affection  for  them  that 
she  would  give  them  away  to  strangers,  but 
for  the  fact  that  he  could  then  recover  them. 
That  since  her  desertion  of  him  she  has  con-y 
ducted  herself  In  an  unseemly  and  unlady- 
like manner,  accepting  the  attention  of  lov- 
ers, and  engaging  herself  to  be  married  to 
another  man.  The  bill  prays  fbr  divorce  a 
vinculo  matrimonii;  for  the  care,  custody, 
and  control  of  the  children;  and  for  an  in- 
junction restraining  the  said  Electa  from  in- 
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terferlng  in  any  manner  with  his  custody  of 
said  children. 

The  defendant  demurred  to  said  bill  upon 
the  ground,  In  substance,  that  upon  its  face 
it  showed  that,  during  the  whole  period  of 
time  occupied  by  the  desertion  therein  al- 
leged as  the  ground  of  divorce,  there  was 
pending  a  suit  for  divorce  between  the  de- 
fendant and  the  complainant,  and  that  in 
law  the  complainant  could  not  avail  himself 
of  her  separation  from  him  during  that  pe- 
riod as  such  a  desertion  as  would  entitle 
him  to  a  divorce.  The  defendant  also  an- 
swered the  bill,  admitting  that  she  lived 
separate  and  apart  from  the  complainant, 
but  denying  that  It  was  desertion,  and  jus- 
tifies her  separation  by  alleging  that  her  liti- 
gation against  him  for  divorce  was  pending 
during  the  whole  time  from  October  8,  1885, 
to  May  25, 1890.  She  denies  in  her  answer  all 
the  material  allegations  of  the  bill.  She  also 
filed  a  cross  bill  charging  him  with  adul- 
tery, and  prays  therein  for  absolute  divorce, 
the  custody  of  the  children,  and  for  alimony 
and  counsel  fees.  He  answered  her  cross 
bill,  denying  all  the  allegations  thereof.  On 
May  3,  1890,  the  court  below  made  an  order 
in  said  cause  reciting  the  fact  that  neither 
of  the  parties  could  be  Intrusted  with  the 
custody  of  said  children  pending  the  suit, 
and  referring  the  question  to  a  master  to 
take  proof,  and  make  report  to  the  court  as 
to  who  would  be  a  suitable  person,  to  whose 
custody  they  could  be  committed  pending 
further  proceedings  In  the  cause,  and  that 
until  the  coming  in  of  the  master's  report 
the  children  should  remain  as  they  then 
were,  and  that  both  the  complainant  and  the 
defendant  should  be  strictly  enjoined  and  re- 
strained from  removing  or  interfering  with 
said  children  In  any  manner  whatever,  ex- 
cept to  visit  them  at  reasonable  hours  In 
daylight  Upon  the  coming  in  of  the  mas- 
ter's report,  and  upon  numerous  affidavits 
filed  with  the  judge  for  and  against  the.  prop- 
osition to  commit  said  children  to  the  cus- 
tody of  a  third  party,  the  court  below  on 
June  7,  1890,  made  an  order  committing  said 
children  to  the  care  and  custody  of  Mrs.  Ida 
J.  Kennedy,  and  directing  the  sheriff  to  de- 
liver them  over  to  her;  permitting  both  par- 
ties to  visit  said  children  at  all  times  dur- 
ing the  daytime,  but  enjoining  both  of  them 
from  interfering  In  any  manner  with  the 
said  Mrs.  Kennedy  in  the  care,  custody, 
management  and  control  of  them,  or  from 
removing  or  attempting  to  remove  them 
from  her  premises  until  the  further  order  of 
the  court  Upon  a  petition  filed  by  the  com- 
plainant alleging  that  the  defendant  Electa 
E.  Palmer,  had  violated  the  injunction  grant- 
ed on  the  3d  day  of  June,  1890,  restraining 
her  from  removing  or  interfering  with  said 
children,  by  taking  the  youngest  child, 
Ruby,  away,  and  secreting  it  so  that  neither 
she  nor  the  said  child  could  be  found;  and 
that  she  was  therefore  In  contempt  of  court, 
and  praying  for  a  rule  upon  her  to  show 
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cause  why  she  should  uot  be  punished  for 
such  contempt,  the  Judge  below  made  an  or- 
der on  June  10,  1800,  directing  and  requiring 
that  the  said  Electa  should  be  and  appear 
before  him  on  the  14th  day  of  June,  A.  D. 
1800,  to  show  cause,  If  any  she  could,  why 
she  should  not  stand  committed  for  said  al- 
leged contempt  Upon  a  certified  copy  of 
this  order  the  sheriff  made  the  following  re- 
turn: "Received  this  writ  14th  day  of  June, 
A.  D.  1800,  at  10  o'clock  a.  m.,  too  late  for 
service,  this  16th  day  of  June,  A.  D.  1800." 
The  complainant's  counsel  on  July  7,  1S00, 
filed  a  praecipe  with  the  clerk  to  dismiss  the 
defendant's  cross  bill  because  of  her  failure 
to  file  a  replication  to  his  answer  thereto. 
On  August  4,  1800,  the  defendant,  through 
her  counsel,  tiled  a  praecipe  with  the  clerk  to 
dismiss  the  complainant's  original  bill  because 
of  his  failure  to  set  down  for  argument  the 
defendant's  demurrer  thereto.  The  complain- 
ant then  gave  notice  that  on  the  10th  of  Sep- 
tember, 1890,  he  would  call  up  for  argument 
before  the  judge,  at  chambers,  the  defend- 
ant's motion  to  dismiss  the  complainant's  bill, 
and  the  complainant's  motion  to  dismiss  the 
defendant's  cross  bill.  On  the  day  appoint- 
ed—September 10,  1800— the  judge  made  the 
following  order:  "This  cause  being  submit- 
ted to  the  court  on  a  motion  to  dismiss,  it  is 
considered  by  the  court  that  the  motion  Is 
imperfectly  entered,  because  there  is,  and 
lias  been  for  some  time,  pending,  a  rule 
against  the  defendant  to  show  cause  why 
she  should  not  be  committed  for  contempt, 
to  which  defendant  nor  her  counsel  have  re- 
sponded or  made  return.  Therefore  the 
<  ourt  declines  to  hear  defendant  or  counsel 
in  any  further  steps  until  said  matter  of  con- 
tempt is  disposed  of."  Afterwards,  on  the 
3d  of  October,  1800,  the  court  made  an  or- 
der referring  the  cause  to  a  master  to  take 
testimony  on  behalf  of  the  complainant, 
wherein  the  granting  of  the  rule  to  show 
cause  for  contempt  against  the  defendant  is 
recited,  and  that  the  defendant,  In  reference 
to  said  rule,  was  considered  to  stand  In  con- 
tempt of  the  court  The  master  to  whom 
the  cause  was  referred  reported  considerable 
testimony  to  the  court  taken  ex  parte  the 
complainant  upon  the  main  issue  presented 
by  the  bill,  which  report  was  filed  October 
11,  1800,  with  the  judge.  On  the  same  day 
that  the  report  of  the  master  was  filed  with 
the  judge— on  the  11th  of  October,  1890— a 
final  decree  was  rendered,  without  any  no- 
tice to  the  defendant  or  her  counsel  of  the 
hearing,  by  which  the  parties  were  abso- 
lutely divorced  on  the  ground  of  the  defend- 
ant wife's  desertion,  and  the  custody  of  the 
children  awarded  to  the  complainant  hus- 
band. From  this  decree  the  defendant  be- 
low appeals. 

At  the  June  term,  1891,  of  this  court,  the 
complainant  (appellee  in  this  case)  moved 
here  to  dismiss  this  appeal  upon  the  ground 
that  the  defendant  (appellant)  had  been  ad- 
Judged  to  be  in  contempt  of  the  court  be- 


low, for  violating  its  order  of  injunction  in 
reference  to  removal  of  the  children,  which 
contempt,  it  is  claimed,  continued,  and  had 
not  been  purged.  In  refusing  this  motion 
to  dismiss,  we  held,  in  effect  that  the  rec- 
ord here  did  not  show  that  there  had  ever 
been  an  adjudication  of  the  contempt  pro- 
ceedings against  the  defendant  and  that  in 
the  absence  of  any  proper  service  of  the  rule 
to  show  cause  why  she  should  not  be  held 
for  contempt  there  could  not  be  any  proper 
adjudication  against  her  in  that  proceeding, 
for  the  simple  reason  that  it  would  be  a  con- 
demnation without  giving  her  an  opportu- 
nity to  be  heard  on  the  charge  of  contempt 
preferred  against  her.  Palmer  v.  Palmer, 
28  Fla.  295,  9  South.  65T.  The  record  shows 
that  the  rule  or  notice  to  the  defendant  to 
show  cause  why  she  should  not  be  held  in 
contempt  for  violation  of  the  court's  order 
of  injunction  has  never  been  served  either 
upon  her,  or  in  any  of  the  modes  permitted 
by  the  practice  in  such  cases;  yet  the  court 
below,  treating  her  as  though  she  was  an 
adjudged  violator  of  Its  orders,  visited  upon 
her,  as  part  of  the  penalty  of  such  con- 
tempt, the  deprivation  of  the  right  to  be  fur- 
ther heard  in  the  cause,  by  herself  or  coun- 
sel, and  ordered  the  taking  of  testimony  ex 
parte  the  complainant  upon  the  main  issue 
involved;  and  upon  this  ex  parte  testimony, 
without  any  notice  to  her  or  her  counsel,  on 
the  same  day  that  the  master  reported  the 
testimony  taken,  in  total  disregard  of  rule 
84  for  the  government  of  the  circuit  court 
in  equity  suits,  requiring  masters  hi  chan- 
cery to  file  their  reports  in  the  clerk's  office, 
and  giving  the  parties  one  month  thereafter 
to  except  thereto,  the  court  made  its  final 
decree,  without  any  disposition  of  the  de- 
fendant's demurrer  to  the  complainant's  bill, 
and  without  any  opportunity  ever  having 
been  afforded  to  her  to  be  heard  upon  the 
merits  of  her  cross  bill  or  answer.  All  this 
was  error.  It  Is  questionable  whether  It 
would  ever  be  proper.  In  a  divorce  suit  in 
which  the  public  are  to  some  extent  inter- 
ested, as  a  community,  to  visit  upon  either 
of  the  parties,  as  part  of  the  punishment  of 
a  contempt  of  court  committed  in  the  prog- 
ress of  the  proceeding,  a  deprivation  of  the 
right  to  make  a  full  expose  of  all  matters 
bearing  upon  the  controversy;  but  In  a  case 
like  this,  where  there  has  been  no  proper 
adjudication  of  the  charge  of  contempt  and 
no  notice  of  the  charge  served  upon  the 
party  accused,  we  feel  assured  that  the  in- 
fliction of  such  punishment  was  altogether 
improper.  But  further  than  this,  we  find 
that  the  proofs  offered  on  behalf  of  the  com- 
plainant as  establishing  the  defendant's  de- 
sertion, upon  which  the  decree  appealed 
from  was  predicated,— all  of  It— confines  the 
time  of  the  alleged  desertion  to  the  time 
when  the  former  divorce  proceedings  were 
pending  between  the  parties.  The  bill  al- 
leges the  desertion  to  have  commenced  on 
October  3,  1888.  and  it  shows  that  the  wife's 


Digitized  by  Google 


Ala.) 


CROSBY  t>.  CITY  COUNCIL. 


728 


divorce  suit  against  the  husband  was  then 
Instituted,  and  that  that  litigation  was  pend- 
ing until  the  25th  of  May,  1890,— only  six 
days  before  the  filing  of  the  complainant's 
bill  herein.  There  Is  nothing  in  the  record 
even  tending  to  show  that  that  suit  by  the 
wife  was  simply  a  pretense  to  cover  intend- 
ed desertion.  On  the  contrary,  the  history 
disclosed  on  that  case  indicates  that  it  was 
a  bitterly  contested  reality.  Under  these  cir- 
cumstances, even  with  his  ex  parte  proofs, 
the  complainant  did  not  show  himself  to  be 
entitled  to  a  divorce  from  the  defendant  up- 
on the  ground  of  desertion,  upon  which,  sole- 
ly, he  claimed  it  The  voluntary  separation 
by  a  wife  from  her  husband  while  proceed- 
ings for  a  divorce  are  pending  between  them, 
where  such  proceedings  are  not  a  sham  and 
pretense,  does  not  constitute  such  willful  de- 
sertion as  would  authorize  a  divorce  there- 
for. The  settled  usage  of  the  courts,  as  a 
regard  for  public  decency,  Is  to  require  the 
parties,  under  such  circumstances,  to  live 
separately.  Marsh  v.  Marsh,  14  N.  J.  Eq. 
315;  Doyle  v.  Doyle,  26  Mo.  545;  Edwards 
v.  Green,  9  La.  Ann,  317;  Salorgne  v.  Sa- 
lorgne,  6  Mo.  App.  602;  Wagner  v.  Wagner, 
39  Minn.  394,  40  N.  W.  360;  1  Bish.  Mar.  & 
Div.  8i  1756,  1757. 

The  decree  appealed  from  is  reversed,  with 
directions  to  dismiss  the  complainant's  bill. 

/  ~~ 

CROSBY  et  al  v.  CITY  COUNCIL  OF 
MONTGOMERY. 

<Supreme  Court  of  Alabama.    Nov.  28.  1895.) 

Ordinance  Fixing  Water  Rates  —  Rrasonablb- 
kbsb  —  certaintt  —  violation  of  public  con- 

tkact— Misdemeanor  —  Construction  or  Con- 
tract—Inst  kuctions. 

1.  An  ordinance  requiring  a  water  company 
to  furniBh  water  to  citizens  for  domestic  pur- 
poses at  rates  which  should  not  exceed  the  aver- 
age rates  paid  in  other  cities  of  similar  size,  and 
fixing  a  present  basis  of  rates  at  six  dollars  a 
year  for  a  building  of  five  rooms  and  less,  and 
one  dollar  a  year  for  each  additional  room,  oth- 
er rates  to  be  proportionate  to  those, — whether 
the  occupants  of  the  building  consist  of  one,  or 
more  than  one,  family,  and  whether  one  or 
more  faucets,  are  used,— is  not,  as  a  matter  of 
law,  unreasonable. 

2.  An  ordinance  fixing  water  rates  accord- 
ing to  the  number  of  rooms  in  the  building  sup- 

Slied  is  not  void  for  uncertainty,  in  failing  to 
cfine  "room." 

3.  An  ordinance  fixing  water  rates  for  "do- 
mestic purposes"  is  not  void  for  uncertainty, 
in  failing  to  state  what  constitutes  a  domestic 
purpose. 

4.  When  a  party  contracts  to  furnish  water 
to  a  city  and  the  inhabitants  thereof,  he  as- 
sumes a  public  duty;  and  a  willful  violation 
thereof  may  thereafter  be  declared  a  misde- 
meanor, by  ordinance,  without  violating  the  ob- 
ligation of  the  contract. 

5.  Imprisonment  under  an  ordinance  mak- 
ing it  a  misdemeanor  for  the  employes  of  a  wa- 
ter company  to  violate  a  contract  between  the 
company  and  the  city  would  not  be  imprison- 
ment for  debt. 

6.  Where  a  city  entered  .into  a  contract 
for  n  supply  of  water  for  the  city  and  its  citi- 
zens, and  rates  therefor  were  fixed,  and  the 
-council  subsequently  declared  the  contract  to 


give  the  right  to  use  but  one  faucet  at  such 
rate,  but  that  the  consumer  might  have  more 
than  one  faucet  thereunder  at  a  proportionate- 
ly increased  rate,  and  that  construction  of  the 
contract  was  accepted  by  the  water  company, 
the  city  had  no  right  to  subsequently  pass  an 
ordinance  prohibiting  the  compnny,  under  fine 
and  imprisonment,  from  making  additional 
charge  for  extra  faucets. 

7.  An  ordinance  making  it  a  misdemeanor 
for  a  water  company  to  charge  more  than  cer- 
tain rates  per  year,  fixed  in  its  franchise,  for 
the  supplying  of  water  without  measurement, 
was  not  broad  enough  to  authorize  a  convic- 
tion for  violation  of  a  stipulation  of  the  fran- 
chise that  rates  for  water  furnished  by  meas- 

i  urement  should  never  exceed  the  average  of 
i  rates  paid  in  other  cities  of  like  size,  nor  for  a 
charge  by  the  company  for  setting  a  water  me- 
ter. 

8.  It  was  error  to  admit  in  evidence  the 
opinion  of  the  city  attorney  as  to  the  construc- 
tion of  a  contract  between  the  city  and  a  water 
company. 

9.  On  an  issue  whether  a  customer  elected 
to  pay,  for  water  consumed,  at  meter  rates,  an 
instruction  that  the  words,  "Meter  to  go  in." 
stamped  on  bills  rendered  the  customer,  would 
not  constitute  an  election  to  take  water  at  me- 

j  ter  rates,  because  he  did  not  reply  thereto,  and 
i  that  said  words  could  only  be  looked  to  in  de- 
!  termining  the  question  as  to  whether  he  elect- 
i  ed  to  take  the  water  at  meter  rates,  was  on 
I  the  weight  of  the  evidence, 
i       10.  In  a  prosecution,  under  an  ordinance,  for 
j  charging  an  Illegal  rate  for  water  during  a 
certain  quarter  of  the  year,  a  request  to  charge, 
confining  the  jury  to  the  consideration  of  facts 
occurring  on  a  certain  day  in  the  quarter,  was 
properly  refused,  though  the  violation  of  the 
ordinance  was  laid  on  that  day. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Proceeding  by  the  city  council  of  Mont- 
gomery against  Fred  Crosby  and  another,  of- 
ficers and  employes  of  the  Capital  City  Water 
Company,  to  recover  the  penalty  for  violation 
of  an  ordinance  fixing  water  rates.  There 
was  a  judgment  against  defendants,  and  they 
appeal.  Reversed. 

The  proceedings  in  this  cause  were  com- 
menced by  a  complaint  made  by  one  John  G. 
Finley,  a  resident  of  the  dry  of  Montgomery, 
charging  the  appellants,  Fred  Crosby  and 
Myrton  Tresslar,  officers'  of  the  Capital  City 
Water  Company,  with  violating  an  ordinance 
of  the  city  of  Montgomery,  In  that  on  or 
about  October  20,  1894,  they  demanded  of 
said  Finley,  a  consumer  of  water  furnished 
by  said  company,  "a  higher  domestic  rate  or 
charge  than  six  dollars  per  annum  for  the 
use  of  such  water  for  a  building  of  five  rooms 
or  less,  and  one  dollar  per  annum  for  each 
additional  room.".  On  the  hearing  of  this 
complaint  before  the  recorder  of  the  city  of 
Montgomery,  Fred  Crosby  and  Myrton  Tress- 
lar were  adjudged  guilty  of  violating  said  or- 
dinance, and  were  fined  8100.  From  such 
judgment  by  the  recorder  they  appealed  to 
the  city  court  of  Montgomery.  Upon  the 
cause  being  certified  to  the  city  court,  the  city 
council  of  Montgomery  filed  a  complaint 
against  said  Fred  Crosby  and  Myrton  Tress- 
lar. claiming  of  them  the  penalty  of  $100 
which  was  assessed  against  them  by  the  re- 
corder. In  the  complaint  filed,  the  ordinance 
for  the  violation  of  which  the  defendants  had 
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been  tried  was  set  out,  and  the  defendants 
were  charged  with  its  violation.  To  the  com- 
plaint as  thus  filed  the  defendants  demurred 
upon  the  following  grounds:  "(1)  That  the 
ordinance  under  which  the  prosecution  was 
commenced  was  void  for  want  of  authority 
in  the  city  council  to  pass  it.  (2)  Because  the 
charter  of  the  city  of  Montgomery  did  not  au- 
thorize the  city  council  to  pass  the  ordinance 
alleged  in  the  complaint  (3)  Because  the 
complaint  charges  no  offense.  (4)  Because 
the  complaint  does  not  charge  a  violation  of 
the  laws  or  ordinances  of  the  city  council  of 
Montgomery.  (5)  Because,  at  most,  the  alle- 
gations of  said  complaint  charge  a  mere  vio- 
lation of  a  civil  contract"  This  demurrer 
was  overruled,  and  Issue  was  joined  upon  the 
plea  of  not  guilty.  On  the  trial  of  the  cause, 
John  G.  Finley,  a  witness  for  the  plaintiff, 
testified  that  he  had  been  a  consumer  of  wa- 
ter furnished  by  the  Capital  City  Water  Com- 
pany for  five  or  six  years  at  his  residence  in 
the  city  of  Montgomery;  that  there  were  six 
rooms  In  his  dwelling,  besides  the  kitchen, 
pantry,  and  bathroom;  that  his  said  dwelling 
was  formerly  occupied  by  a  tenant  and  that 
at  that  time  there  was  only  one  faucet  con- 
nected with  the  waterworks;  that,  after  mov- 
ing in  the  house  himself,  he  had  three  addi- 
tional faucets  connected  with  the  waterworks, 
and  that  since  that  time  he  had  paid  the  Cap- 
ital City  Water  Company  $2.50  per  quarter 
for  the  use  of  water  consumed  by  him,  up 
to  July  30,  1894,  and  that  at  the  latter  date 
a  meter  was  put  in;  and  that  in  August  7, 
1894,  he  was  presented  a  bill  by  the  water 
company  for  $3.50,  which  was  as  follows: 

Montgomery,  Ala.,  July  30,  1894. 
Mr.  Jno.  G.  Finley  to  the  Capital-  City  Water 
Co..  Dr. 

Tapping  the  main  with    inch  cor- 
poration   $ 

Setting  meter  at  010  S.  McDonough 
street    3  00 

Rent  to  Oct  1,  1894   50 

Received  payment.   ,  1894. 

 .  for  the  Company.   Amount  due..  $3  50 

Read  rules  and  regulations  on  back  of  this  bill. 

This  witness  was  then  asked:  "Did  you 
ever  authorize  the  Capital  City  Water  Com- 
pany, or  any  of  its  officers  or  agents,  or  elect 
to  take  water  by  meter  measurements,  or  re- 
quest them  In  any  way  to  put  a  meter  on 
your  premises?"  The  defendants  objected  to 
this  question,  and  duly  excepted  to  the  court 
overruling  their  objection.  The  witness  an- 
swered that  he  did  not  authorize  any  one  to 
put  in  a  meter,  and  did  not  elect  to  take  one. 
The  witness  further  testified  that,  upon  dis- 
covering a  man  putting  in  a  meter  on  the 
sidewalk  in  front  of  his  dwelling,  he  ordered 
him  to  desist  and  afterwards  wrote  a  note  to 
the  Capital  City  Water  Company,  notifying 
it  that  be  did  not  elect  or  consent  that  a 
meter  should  be  put  In,  and  that  he  would  not 
pay  for  the  same.  Upon  being  asked  what 
one  of  the  defendants  told  him  he  owed  for 
that  quarter  for  which  the  bill  was  presented, 


witness  answered  that  he  was  told  that  he 
owed  $2.50  for  water,  and  $3  for  setting  the 
meter,  and  50  cents  for  the  rent  of  the  meter. 
The  witness  further  testified  that  he  went  to 
the  defendant  Tresslar,  who  was  the  book- 
keeper for  the  Capital  City  Water  Company, 
and  tendered  him  $2.50,  as  the  amount  due 
for  water  for  the  quarter  preceding  October 
24,  1894,  and  that  Tresslar  declined  to  accept 
the  money.  On  cross-examination  this  wit- 
ness testified  that  he  did  not  make  any  con- 
tract with  the  water  company  at  the  time  the 
water  was  first  turned  on  to  his  premises; 
that  his  house  was  then  occupied  by  a  tenant, 
and  had  only  one  faucet  In  it,  and  that  when 
he  moved  Into  it  he  paid  the  bills  for  the  use 
of  the  water  as  they  were  presented:  that 
upon  the  face  of  the  receipts  which  were 
given  him  upon  the  payment  of  said  bills 
there  was'  stamped,  in  red  letters,  the  words, 
"Meter  to  go  In."  That  he  never  objected  to 
receiving  the  receipt  In  this  way,  and  never 
told  the  water  company,  or  any  agent  of  It, 
how  he  wanted  his  water  furnished.  The 
witness  further  testified  on  cross-examination 
that,  the  first  quarter  after  he  had  put  toe 
additional  faucets  In  his  house,  he  was  pre- 
sented a  bill  by  the  water  company  for  $10; 
that  upon  his  objecting  to  such  a  bill  it  was 
adjudicated  by  his  paying  $2.50,  the  same 
amount  as  he  had  been  paying,  but  that  noth- 
ing was  said  at  the  time  of  such  payment  as 
to  whether  he  wanted  to  take  water  by  fix- 
ture or  meter  rates.  There  was  also  intro- 
duced in  evidence  the  ordinance  passed  by 
the  city  council  of  Montgomery  "to  prohibit 
the  Capital  City  Water  Company  from  char- 
ging higher  domestic  rates  than  those  allowed 
by  their  contract  with  the  city,"  which  is 
copied  In  the  opinion.  The  ordinance  coo- 
tract  between  the  city  of  Montgomery  and 
the  Capital  City  Water  Company  was  also 
admitted  in  evidence.  The  fifteenth  section  of 
this  contract  bearing  upon  the  present  case. 
Is  copied  in  the  opinion. 

The  defendants,  as  witnesses  hi  their  own 
behalf,  testified  that  the  rates  charged  by  the 
Capital  City  Water  Company  were  not  in  ex- 
cess of  the  rates  charged  by  water  companies 
in  other  cities  of  the  tame  size  as  Montgom- 
ery; that,  since  Finley  had  put  in  the  addi- 
tional faucets  in  his  house,  he  had  paid  $2..">o 
per  quarter  for  the  water  used  by  him,  which 
was  the  regular  meter  rate,  and  that  upon 
each  of  the  receipts  given  to  him,  up  to  the 
time  they  put  in  the  meter,  there  was  stamped 
across  the  fa^e  of  it  the  words,  "Meter  to  go 
In";  that  after  putting  In  the  meter,  about 
July  30,  1894,  he  was  presented  with  a  bill 
charging  him  $3  for  setting  the  meter,  and 
50  cents  for  the  rent  for  the  quarter;  that 
there  was  never  any  objection  raised  by  Mr. 
Finley  to  the  payment  of  the  $2.50  per  quar- 
ter for  water  used  by  him,  and  that  for  the 
first  quarter  after  the  additional  faucets  were 
put  in,  Mr.  Finley  was  presented  with  a  bill 
for  $10,  which  was  the  rate  for  said  fixtures: 
that  upon  his  objecting  to  pay  such  amount 
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he  was  told  he  could  take  either  the  fixture 
or  the  meter  rate,  and  that  thereupon  he  elect- 
ed to  take  the  meter  rate,  and  paid  $2.50  for 
that  quarter.  These  witnesses  further  testi- 
fied that  Mr.  Finley  did  not  object  to  the 
charge  of  $2.50  for  the  water  used,  but  he 
declined  to  pay  for  the  setting  and  rent  of 
the  meter,  and  this  charge  was  the  cause  of 
his  complaint  The  proceedings  of  the  coun- 
cil which  led  up  to  the  passage  of  the  ordi- 
nance for  the  violation  of  which  the  defend- 
ants were  tried  were  Introduced  in  evidence 
by  the  defendants.  The  plaintiff  offered  in 
evidence  the  opinion  of  W.  S.  Thorington, 
Esq.,  attorney  for  the  city  of  Montgomery, 
which  was  submitted  at  such  meeting  of  the 
council,  and  In  which  he  announced  the  right 
of  the  city  council  in  the  premises.  The  de- 
fendants objected  to  the  introduction  of  this 
opinion  of  the  city  attorney  on  the  ground 
that  It  was  illegal  and  irrelevant.  The  court 
overruled  the  objection,  allowed  the  opinion 
to  be  introduced  in  evidence,  and  to  this 
ruling  the  defendants  duly  excepted.  The 
other  facts  of  the  case  are  sufficiently  stated 
in  the  opinion. 

Upon  the  introduction  of  all  the  evidence 
the  court,  at  the  request  of  the  plaintiff,  gave 
to  Hie  Jury  the  following  written  charge: 
"The  court  charges  the  jury  that  the  words, 
'Meter  to  go  In,'  stamped  In  bills  rendered  to 
Finley,  would  not  make  it  obligatory  on  Fin- 
ley  to  pay  for  putting  in  the  meter,  or  to  pay 
for  the  rent  thereof,  and  cannot,  because  he 
did  not  reply  to  this  notice,  be  considered  an 
election  on  his  part  to  take  water  at  the 
meter  rate.  If  the  evidence  is  conflicting  as 
to  whether  Finley  otherwise  elected  to  take 
water  at  meter  rates,  the  foregoing  words 
can  only  be  looked  to  in  determining  the 
question  as  to  whether  he  in  fact  elected  to 
take  the  water  at  meter  rates."  The  defend- 
ants excepted  to  the  giving  of  this  charge, 
and  also  separately  excepted  to  the  court's 
refusal  to  give  each  of  the  following  charges 
requested  by  them:  (1)  "If  the  Jury  believe 
the  evidence  in  this  case,  they  must  find  the 
defendants  not  guilty."  (2)  "The  charge  In 
this  case  is  that  the  defendants  did,  on  or 
about  the  20th  day  of  October,  demand  of 
John  6.  Finley,  a  consumer  of  water  fur- 
nished by  the  Capital  City  Water  Company,  a 
higher  domestic  rate  than  six  dollars  per  an- 
num for  the  use  of  such  water  In  a  dwelling 
of  five  rooms  or  less,  and  one  dollar  per  an- 
num for  each  additional  room,  contrary  to  the 
provisions  of  an  ordinance.  And  If  the  jury 
believe  from  the  evidence  that  the  only  de- 
mand made  upon  the  said  John  G.  Finley  was 
that  he  should  pay  three  dollars  for  the  set- 
ting of  a  meter,  and  fifty  cents  for  the  rent 
of  said  meter,  then  the  jury  should  find  the 
defendants  not  guilty."  (3)  "If  the  Jury  be 
lieve  from  the  evidence  that  the  demand  made 
upon  John  G.  Finley  was  for  three  dollars 
for  the  setting  of  a  meter,  and  fifty  cents  for 
the  rent  of  the  meter,  and  that  no  other  de- 
mand was  made  upon  him,  then  they  must 


find  the  defendants  not  guilty."  (4)  "If  the 
Jury  believe  from  the  evidence  that  the  de- 
mand made  by  the  defendants  upon  John  G. 
Finley  was  In  the  following  words,  viz.: 

Montgomery.  Ala.,  July  30,  1804. 
Mr.  John  G.  Finley  to  the  Capital  City  Water 
Co.,  Dr. 

Setting  meter  at  No.  610  S.  McDon.. .. .  $3  00 
Rent  to  10,  1-94   50 

$3  50 

—And  if  the  Jury  further  find  from  the  evi- 
dence that  there  was  nothing  said  between 
said  Finley  and  the  defendants  about  a  do- 
mestic rate  for  a  house  of  five  rooms  or  less, 
or  any  additional  rooms,  then  the  jury  must 
find  the  defendants  not  guilty." 

There  were  verdict  and  judgment  for  the 
plaintiff.  The  defendants  appeal,  and  assign 
as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

Thos.  G.  &  Chas.  P.  Jones,  for  appellants. 
John  G.  Winter  and  Klrkpatrlck  &  Macdon- 
ald,  for  appellee. 

COLEMAN,  J.  The  appellant  Crosby  was 
prosecuted  and  fined  for  demanding  a  higher 
price  for  water  than  the  rates  fixed  by  the 
city  council  of  Montgomery,  and  In  violation 
of  a  city  ordinance  which  Imposed  a  penalty 
for  such  a  charge.  On  the  7th  of  October, 
1885,  the  city  council  entered  Into  an  agree- 
ment for  the  supply  of  water  for  the  city  and 
Its  citizens.  Section  15  of  the  agreement 
reads  as  follows: 

"Be  It  further  ordained,  that  the  domestic 
rates  for  water  furnished  under  this  contract 
to  citizens  of  Montgomery,  shall  never  exceec 
the  average  rates  paid  In  other  cities  of  sim- 
ilar size;  the  present  basis  of  such  rates 
shall  be  six  dollars  a  year  ior  a  building  of 
five  rooms  and  less,  and  one  dollar  a  year 
for  each  additional  room,  other  rates  to  be 
proportionate  to  these,  as  above  ordained. 
Said  rates  shall  be  such  as  to  allov^  for  the 
use  of  the  meters  by  consumers,  if  they  so 
select" 

On  December  6, 1880,  the  city  council  adopt- 
ed the  following  ordinance: 
"An  ordinance  to  prohibit  the  Capital  City 
Water  Company  from  charging  higher  do- 
mestic rates  than  those  allowed  by  their 
contract  with  the  city. 
"Be  it  ordained  by  the  city  council  of  Mont- 
gomery as  follows:  That  any  officer,  agent 
or  employe  of  the  Capital  City  Water  Com- 
pany, who  shall  demand  of  any  consumer  of 
the  water  of  said  company  in  this  city  a 
higher  domestic  rate  than  $6.00  per  annum 
for  the  use  of  such  water  for  a  building  of 
five  rooms  or  less,  and  $1.00  per  annum  for 
each  additional  room,  whether  the  occupants 
of  such  building  consist  of  one  family  or  of 
different  families,  and  whether  one  or  more 
faucets  are  used  for  domestic  purposes,  shall 
on  conviction  thereof  be  fined  not  less  than 
one  hundred  dollars,  and  shall  also  be  Im- 
prisoned not  more  than  one  hundred  days." 
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By  act  of  February  26,  1887  (Acts  1886- 
87,  pp.  488,  489),  authority  was  conferred  up- 
on the  city  "to  regulate  the  manner  and  rates 
of  furnishing  water  to  private  consumers." 

The  defendant  assailed  the  validity  of  the 
ordinance,  and  also  controverted  the  charge 
that  he  had  committed  any  act  in  violation  of 
its  provision.  The  evidence  shows  that  the 
defendant  demanded  of  the  consumer  for  water 
$2.50  per  quarter,  and  a  charge  for  setting  a 
meter  $3,  and  for  rent  of  meter  75  cents.  The 
evidence  also  showed  that  the  consumer  occu- 
pied a  "dwelling  of  six  rooms,  besides  a  kitch- 
en, pantry,  and  bath  room." 

It  is  contended  in  argument  for  the  appel- 
lant that  the  rates  allowed  by  the  ordinance 
are  unreasonable  and  oppressive,  and  therefore 
void.  No  evidence  was  introduced  to  sustain 
this  contention,  and  the  court  cannot  judicially 
say  the  ordinance,  on  Its  face,  is  unreasonable 
or  oppressive. 

It  is  further  contended  tliat  the  ordinance, 
having  failed  to  define  a  "room,"  or  ascertain 
what  constitutes  "domestic  rates"  and  "domes- 
tic purposes,"  is  uncertain,  indefinite,  and  void. 
We  are  of  opinion  this  criticism  Is  not  well 
founded.  In  its  broad  definition,  a  "room"  Is 
any  space  or  apartment  separated  from  others 
by  partitions.  A  mere  closet,  or  any  small 
apartment  thus  separated,  would  be  includ- 
ed in  this  comprehensive  definition  of  a 
"room,"  in  Its  general  acceptation,  and  we 
think  it  may  be  said  it  Is  common  knowledge, 
that  the  rooms  of  a  dwelling  house  are  under- 
stood to  include  those  apartments  which  are 
adapted,  with  more  or  less  convenience,  to  per- 
sonal occupation.  The  use  to  which  it  may 
be  applied,  alone,  will  not  determine  Its  char- 
acter. A  room  comfortable  for  sleeping  pur- 
poses might  be  applied  solely  to  use  as  a  bath 
room  or  pantry.  Such  use  would  not  destroy 
Its  character  as  a  room  of  the  dwelling  house, 
within  the  meaning  of  the  ordinance.  Nor  is 
It  any  the  less  a  room  of  the  dwelling,  if  it 
is  permitted  to  remain  vacant  and  unused  for 
any  purpose.  The  language  of  the  ordinance 
Is,  "a  building  of  five  rooms";  "the  occupants 
of  such  building."  A  consumer  could  not  re- 
duce the  payment  of  the  water  rate  by  a  mere 
personal  occupation  of  a  few  rooms  of  a  build- 
ing, and  leaving  vacant  other  rooms  equally 
adapted  for  use,  nor  by  calling  them  "bath 
rooms"  or  "pantries."  We  would  say  that  an 
apartment  of  a  building  used  for  and  suitable 
for  the  purpose  of  cooking,  and  denominated 
a  "kitchen,"  without  further  description,  would 
come  within  the  definition  of  a  room  of  the 
building.  We  think  it  equally  clear  that  the 
rooms  of  a  building,  within  the  ordinance  and 
contract,  do  not  include  any  small  apartments 
prepared  and  adapted  for  use  as  mere  pantries, 
water-closets,  or  bath  rooms.  The  evidence 
as  to  these  additional  apartments  Is  not  very 
full,  but  the  meagerness  of  the  description  of 
these  apartments  cannot  affect  the  meaning  of 
the  ordinance,  or  render  It  vague  or  uncertain. 

The  rates  fixed  by  the  ordinance  are  for  wa- 
ter used  by  the  family  or  families  for  "domes- 


I  tic  purposes."  It  is  contended  that  the  term 
"domestic  purposes"  is  vague  and  uncertain, 
and  that  its  meaning  has  not  been  ascertained 
by  law.  Although  different  courts  may  not 
have  construed  "domestic  purposes'*  alike- 
some  extending  It  to  subjects  and  uses  not  in- 
cluded in  the  definition  given  by  others,— this 
would  not  Justify  a  court  In  declaring  a  stat- 
ute void  because  of  the  use  of  the  word  "do- 
mestic." The  fact  that  the  courts  have  de- 
clared the  meaning  of  the  term,  and  upheld 
the  statutes  and  contracts  using  this  term,  is 
authority  against  the  contention  that  its  use 
renders  the  statute  or  contract  void.  Many 
statutes  have  used  the  word  "domestic"  There 
are  provisions  in  regard  to  "domestic  animals," 
"domestic  wines,"  "domestic  distilled  spirits," 
"domestic  servants,"  "domestic  business  con- 
cerns of  a  family,"  "domestic  persons."  Bonv. 
Law  Diet.;  5  Am.  &  Eng.  Enc.  Law,  p.  5S6, 
and  notes.  Domestic  uses,  or  purposes,  of  wa- 
ter for  a  family  occupying  a  dwelling  house, 
include  all  uses  which  contribute  to  the  health, 
comfort,  and  convenience  of  the  family  in  the 
enjoyment  of  their  dwelling  as  a  home.  We 
do  not  doubt  that  a  family  has  the  right  to 
devote  a  room  of  the  dwelling  for  bathing 
purposes,  another  for  a  water-closet,  and  the 
water  thus  used  would  be  Included  in  "domes- 
tic purposes,"  without  being  liable  for  an  extra 
charge  on  account  of  the  use  thus  made  of 
the  water. 

It  appears  that  express  authority  to  "regu- 
late the  manner  and  rates'  of  furnishing  wa- 
ter" was  not  conferred  on  the  city  until  long 
after  the  adoption  of  the  contract.  Appellant 
contends  that  it  was  not  within  the  power  of 
the  legislature  to  authorise  the  city  to  punish 
by  fine  and  imprisonment  a  violation  of  the 
contract  previously  made.  It  Is  very  generally 
settled  that  where  a  party  agrees  to  furnish 
water  to  a  city,  or  the  inhabitants  thereof,  by 
a  contract,  he  assumes  a  public  duty;  and  we 
are  of  opinion  that  a  willful  violation  or  neg- 
lect of  a  public  duty,  although  growing  out  of 
contract,  may  be  declared  a  misdemeanor,  and 
punishable  as  such,  without  impairing  the 
obligation  of  the  contract.  Nor  would  Impris- 
onment for  such  a  violation  of  the  contract 
be  imprisonment  for  debt.  Such  a  statute 
would  not  take  away  any  vested  contract  right, 
nor  deprive  the  party  of  property  without  due 
process  of  law.  Blann  v.  State,  39  Ala.  353; 
Stein  v.  State,  37  Ala.  123;  8pring  Val.  Water- 
works v.  City  of  San  Francisco,  82  CaL  288. 
16  Am.  St.  Rep.  116,  22  Pac.  010,  1046;  City 
of  St.  Louis  v.  BeU  Tel.  Co.,  06  Mo.  623,  0 
Am.  St.  Rep.  370,  10  S.  W.  107.  Although  it 
would  be  entirely  competent  to  punish  by  fine 
and  imprisonment  a  neglect  of  public  duty,  or 
a  violation  of  public  duty,  growing  out  of  con- 
tract, yet  an  ordinance  which  imposes  a  fine 
or  imprisonment  for  the  commission  of  an  act 
authorized  by  contract  would  be  invalid.  A 
city  cannot,. by  the  pretended  exercise  of  Its 
police  power,  or  the  power  to  regulate  water 
rates,  prohibit  the  contracting  party  from  the 
exercise  of  every  right  and  claim  provided  for 
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In  the  contract,  and  which  the  parties  had  the 
right  to  provide  for  at  the  time.  Nor  had  the 
city  authority  by  ordinance  to  change  the 
terms  of  the  contract  without  the  consent  of 
the  other  party.  Soon  after  the  adoption  of 
the  water  contract  the  city  council  construed 
section  15,  and  declared  the  word  "  'basis,' 
therein,  to  mean  the  minimum  use  of  water, 
viz.  the  water  used  for  one  faucet."  It  further 
declared  that  a  "room"  did  not  mean  a  store 
room,  bath  room,  hall,  or  closet.  It  also  de- 
clared that  "a  consumer  who  desires  more 
than  one  faucet,  and  bath  room,  and  faucet 
for  sprinkling  purposes,  can  have  the  same,  on- 
a  rate  proportionate  to  the  above,  or  if  he  pre- 
fers, may  have  a  meter  to  measure  the  amount 
actually  used."  The  water  company  was  not 
bound  by  this  construction  put  upon  the  con- 
tract by  the  city,  but  the  water  company  and 
the  city  had  the  right  to  modify  their  original 
contract  so  as  to  conform  to  the  construction 
thus  given  to  the  agreement.  At  a  subsequent 
meeting  of  the  city  council,  by  ordinance,  It 
seems  to  have  repudiated  its  former  construc- 
tion of  the  contract,  and  given  it  a  different 
construction.  The  latter  construction  led  to 
the  adoption  of  the  ordinance  under  considera- 
tion. The  city  by  ordinance  could  not  prohibit 
the  water  company  from  charging  rates  as 
fixed  by  the  contract,  as  long  as  it  remained 
in  force,  and  without  notification.  Much'  less 
could  It  punish  by  fine  and  imprisonment  the 
exercise  of  this  right.  The  evidence  shows  that 
the  prosecutor  put  in  use  three  additional  fau- 
cets. If  the  evidence  shows  that  the  water 
company  accepted  the  construction  first  placed 
upon  the  agreement,  wherein  it  declared  that 
"store  rooms,"  "bath  rooms,"  ,4water-closets," 
were  not  "rooms,"  within  the  meaning  of  the 
contract,  but  that  only  one  faucet  was  author- 
ized by  the  contract,  and  by  its  acceptance  of 
this  construction  the  contract  was  modified  in 
the  respects  mentioned,  the  water  company 
bad  the  right,  under  the  modified  contract,  to 
charge  for  the  use  of  additional  faucets,  and 
the  city  was  powerless  by  ordinance  to  pun- 
ish the  exercise  of  this  right,  or  to  authorize 
the  use  of  any  number  of  faucets  without  the 
consent  of  the  water  company.  It  Is  clear  the 
consumer  had  the  right  to  elect  to  have  his 
water  measured,  and  to  pay  for  it  by  measure- 
ment, and  it  Is  also  clear  that  the  company 
had  no  option  in  the  matter  of  requiring  the 
consumer  to  pay  for  water  by  measurement 
without  his  election.  The  evidence  shows  that 
meter  rates  charged  were  $2.50  per  quarter. 
We  do  not  find,  in  the  contract  as  originally 
made,  or  in  the  modified  contract,  if  such  was 
made,  any  specification  of  water  rates  by 
measurement,  except  the  general  provision 
"that  the  domestic  rates  for  water  furnished 
under  this  contract  to  citizens  of  Montgomery 
shall  never  exceed  the  average  rates  paid  In 
other  cities  of  similar  size."  The  ordinance  is 
not  broad  enough  to  cover  a  breach  of  this 
stipulation  in  the  contract,  without  considering 
any  other  objectionable  feature  of  the  stipula- 
tion.  It  is  manifest  that  the  defendant  is  not 


and  could  not  be  prosecuted  for  a  violation  of 
this  stipulation  in  the  contract.  It  follows  that 
if  the  consumer  elected  to  use  water,  by  meas- 
urement, and  not  under  the  fixed  basis,  as 
specified  In  the  ordinance  and  contract,  and 
the  water  was  furnished  by  measurement,  and 
charged  for  at  meter  prices,  the  defendant  lias 
not  violated  the  ordinance.  Our  construction 
of  the  ordinance  is  that  It  does  not  apply  to, 
and  was  never  intended  to  apply  to,  the  cliar- 
ges  for  water  furnished  to  a  consumer  by  meas- 
urement, at  his  election,  but  only  to  cases 
where  the  consumer  received  his  water  under 
the  fixed  prices  of  "six  dollars  a  year  for  a 
building  of  five  rooms  and  less,  and  one  dol- 
lar a  year  for  each  additional  room,"  etc. 
Whether  the  prosecutor  elected  to  use  water 
under  the  fixed  price,  or  at  meter  prices,  or  un- 
der the  contract  modified,  if  It  was  modified,  by 
which  an  Increased  charge  was  authorized  for 
the  use  of  additional  faucets,  are  controverted 
questions  of  fact.  The  evidence  Is  in  direct 
conflict  We  are  of  opinion,  however,  that 
the  defendant  could  not  charge  meter  prices, 
without  the  use  of  a  meter,  unless  the  water 
company  and  consumer  expressly  or  Impliedly 
agreed  upon  a  price.  The  evidence  shows  that 
the  consumer  had  been  paying  $2.50  per  quar- 
ter, or  $10  per  annum,  for  a  number  of  years, 
without  objection.  He  testifies  that  he  never 
elected  to  use  water  by  measurement,  that 
he  never  requested  that  a  meter  be  put  In  his 
dwelling,  and  that  he  paid  the  quarterly  pay- 
ments without  knowing  the  fixed  rates,  or  that 
he  was  being  charged  meter  rates.  On  the 
other  hand,  the  evidence  for  the  defendant 
tends  to  show  that  the  prosecutor  elected  and 
agreed  to  pay  for  water  at  meter  rates,  and 
had  paid  meter  rates  for  a  number  of  years 
with  notice  that  he  was  being  charged  meter 
rates.  We  have  stated  the  law  applicable  to 
either  phase  of  the  evidence. 

One  question  has  been  argued  with  mucb 
earnestness,  which  we  do  not  consider  neces- 
sarily Involved  In  the  case;  and  that  is,  In  the 
event  the  consumer  should  elect  to  use  a  me- 
ter, which  of  the  parties  should  defray  the 
cost  and  expense  of  setting  the  meter?  In 
the  case  before  us  It  appears  that  the  consumer 
was  charged  $3  for  setting  the  meter,  and  a 
rental  charge,  In  addition,  of  50  cents.  The  or- 
dinance has  no  application  when  water  Is  fur- 
nished at  meter  rates  at  the  election  of  the 
consumer,  nor  does  the  ordinance  undertake 
to  punish  the  water  company,  or  any  agent 
or  officer,  for  charging  a  consumer  for  setting 
a  meter  for  the  use  of  the  consumer.  Whether 
the  consumer  Is  chargeable  for  the  meter,  or 
whether  It  Is  to  be  supplied  by  the  company, 
is  a  matter  of  construction  of  the  contract,  to 
be  determined  when  the  question  is  raised.  In 
construing  the  contract  between  the  city  of 
Birmingham  and  the  waterworks  company  (16 
South.  123),  we  held  that  it  was  the  duty  of 
the  company  to  supply  the  meters.  There  is 
evidence  tending  to  show  that  the  present  con- 
troversy arose  entirely  out  of  the  demand 
for  payment  for  setting  a  meter,  and  the  rental 
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charge  for  Its  use,  and  not  on  account  of  the 
price  charged  for  water.  Whether,  under  the 
contract,  the  one  or  the  other  is  chargeable 
for  the  meter,  the  defendant  could  not  be  con- 
victed under  the  ordinance  for  demanding  pay- 
ment for  setting  the  meter,  if  his  charges  for 
water  did  not  exceed  those  provided  for  in 
the  ordinance,  or  if  the  prosecutor  had  elected 
to  pay  by  measurement,  and  the  parties  had 
agreed,  expressly  or  impliedly,  upon  the  price 
for  water.  Nor  could  the  defendant  be  con- 
victed if  the  original  contract,  by  mutual  agree- 
ment, was  so  modified  that  the  consumer  was 
not  entitled  to  use  but  one  faucet,  and  for  his 
own  convenience  used  three  or  four  faucets. 
If  the  contract  of  the  city  and  the  water  com- 
pany was  that  a  consumer  should  use  only  one 
faucet,  and  he  used  three  or  four,  the  defend- 
ant could  not  be  required  to  furnish  water  at 
the  fixed  rates;  but  the  parties  could  agree 
upon  the  price  to  be  paid,  or  the  consumer 
could  select  meter  rates. 

The  court  erred  in  admitting  the  opinion  of 
the  city  attorney  as  to  the  construction  of  the 
contract  It  could  not  be  used  as  evidence  be- 
fore the  jury. 

The  court  erred  in  the  instruction  given  to 
the  jury  for  the  prosecution.  The  charge  is 
objectionable  in  that  it  is  argumentative,  but 
its  chief  vice  consists  in  its  invasion  of  the 
province  of  the  jury,  in  determining  the  legal 
effect  of  the  failure  to  reply  (if  in  fact  he  did 
nut  expressly  agree,  as  some  of  the  evidence 
tends  to  show,  to  take  water  at  the  meter  rate) 
to  the  notice,  "Meter  to  go  In."  Payment  of 
meter  rates  during  several  years,  without  ob- 
jection, with  notice,  in  connection  with  other 
evidence,  might  reasonably  satisfy  the  Jury 
that  there  was  an  agreement  to  take  water  at 
meter  rates,  or  at  the  rates  charged.  The  court 
might  properly  Instruct  the  jury  as  to  the  ap- 
plication of  the  evidence,  but  not  as  to  the 
weight  to  be  given  it. 

The  first  and  fourth  charges  requested  by  the 
defendant  are  not  in  accordance  with  our  views 
of  the  law,  and  were  properly  refused.  The 
second  charge  requested  was  objectionable,  in 
that  it  confined  the  jury  to  a  consideration  of 
the  facts  occurring  on  the  20th  of  October. 
The  controversy  grew  out  of  an  alleged  over- 
charge for  the  quarter  embracing  July,  August, 
and  September,  and  the  fact  that  the  com- 
plaint laid  the  violation  of  the  ordinance  on  the 
20th  of  October  did  not  confine  the  evidence 
to  that  day.  The  third  charge  requested  by 
the  defendant  was  in  accord  with  our  views 
of  the  law,  and  should  have  been  given.  Re- 
versed and  remanded. 


JACKSON  v.  STATE. 
(Supreme  Court  of  Alabama.    June  14,  1894.) 
Assault  with  Intent  to  Kill— Instructions. 
1.  It  was  proper  to  refuse  to  charge  that,  if 
the  evidence  gave  rise  to  two  theories,— one  of 
defendant's  guilt,  and  the  other  of  his  inno- 


cence,—and  the  jury  could  not  tell  which  testi- 
mony presented  the  truth,  they  should  acquit. 

2.  It  was  proper  to  refuse  to  charge  that 
'the  Jury  must  believe  that  defendant  intended 
to  kill  the  person  on  whom  the  assault  was  al- 
leged to  have  been  committed  before  they  could 
find  him  guilty  "as  charged  in  the  indictment," 
where  the  indictment,  besides  charging  assault 
with  intent  to  murder,  charged  assault  and  bat- 
tery and  simple  assault. 

Appeal  from  city  court  of  Mobile. 
"Not  to  be  officially  reported." 
James  Jackson  was  convicted  of  assault  with 
intent  to  kill,  and  appeals.  Affirmed. 

Wm.  C.  Fitts,  Atty.  Gen.,  for  the  State. 


McCLELLAN,  J.    Several  exceptions  were 
reserved  to  the  rulings  of  the  trial  court  on  the 
inadmissibility  of  testimony.   They  have  each 
been  considered  by  the  court,  and  found  to  be 
so  obviously  without  merit  that  a  discussion 
of  them  is  unnecessary.  The  other  exceptions 
go  to  the  refusal  of  the  court  below  to  give  two 
charges  requested  by  the  defendant.   The  Urst 
of  these  is  as  follows:  "The  court  charges  the 
jury  that,  if  two  theories  are  disclosed  by  the 
evidence  in  this  case,  and  according  to  the  evi- 
dence supporting  one  theory  he  would  be  guil- 
ty, but  according  to  the  evidence  supporting 
the  other  theory  he  would  be  innocent,  and  the 
Jury  cannot  tell  which  testimony  presents  the 
truth,  then  they  should  give  the  prisoner  the 
benefit  of  the  doubt,  and  accept  as  true  that 
evidence  which  is  consistent  with  his  inno- 
cence, and  find  him  not  guilty."  One  infirm- 
ity of  his  request,  sufficient  to  justify  its  re- 
fusal, is  that  its  manifest  tendency,  to  say  the 
least,  was  to  authorize  and  require  the  jury 
to  acquit  if  they  were  unable  to  tell  with  ab- 
solute certainty  that  the  criminating  evidence 
presented  the  truth,  or  if  they  had  any  doubt 
of  guilt,  whether  a  reasonable  doubt  or  not. 
The  other  charge  to  the  refusal  of  which  an 
exception  was  reserved  was  to  the  effect,  the 
offense  charged  being  assault  with  intent  to 
murder,  that  the  jury  must  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  Intended  to  kill  the  person  upon 
whom  the  assault  was  alleged  to  have  been 
committed  before  they  could  find  him  guilty 
"as  charged  in  the  Indictment."  This  instruc- 
tion would  have  been  proper,  but  the  indict- 
ment charged  only  the  offense  of  assault  with 
intent  to  murder.   Intent  to  kill  is  a  necessary 
element  in  that  offense,  but  it  is  not  necessary 
to  assault  and  battery  or  simple  assault,  which 
latter  offenses  are  also  charged  In  this  indict- 
ment, and  the  effect  of  the  charge,  had  it  been 
given,  would  have  probably  been  to  mislead 
the  jury  to  the  conclusion  that  there  could  be 
no  conviction  under  this  indictment  unless  the 
defendant  had  the  intent  to  kill.    Lundy  v. 
State,  91  Ala.  100, 9  South.  189;  Horn  v.  State. 
98  Ala.  23, 13  South.  329;  Smith  v.  State  (Ala.) 
15  South.  843. 

Affirmed. 
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ROBINSON  v.  DICKERSON,  Sheriff. 

(Supreme  Court  of  Alabama.    Nov.  28,  1895.) 

Criminal  Law— Vhbmhinaht  Hearing— Fokmek 
Jsopabdt— Bail— Fixation. 

1.  An  order  of  a  magistrate  either  commit- 
ting: or  discharging  an  accused  is  not  a  bar  to  a 
second  preliminary  investigation. 

2.  On  a  preliminary  examination  before  a 
magistrate,  defendant  was  admitted  to  bail, 
and,  on  failure  to  give  bail,  was  committed  to 
jail.  A  second  warrant  was  issued,  and  a  sec- 
ond preliminary  examination  was  had  before 
the  city  court,  and  defendant  was  committed 
without  bail,  and  subsequently  an  indictment 
was  found  against  him  for  murder.  Held,  that 
accused  was  not  entitled  to  a  release  on  giving 
the  bail  fixed  at  the  first  preliminary  examina- 
tion. Skelton  t.  Robinson  (Ala.)  16  South.  74, 
overruled,  as  to  which  Head,  J.,  dissents. 

Appeal  from  circuit  court,  Talladega  coun- 
ty; Leroy  P.  Box,  Judge. 

Petition  by  James  M.  Robinson  against  W. 
E.  Dlckerson,  sheriff,  for  a  writ  of  manda- 
mus. From  a  judgment  denying  the  writ, 
petitioner  appeals.  Affirmed. 

O.  C.  Whltson,  for  appellant  Browne  & 
Dryer,  for  appellee. 

COLEMAN,  J.  Upon  an  affidavit  made  be- 
fore a  Justice  of  the  peace  charging  the  pe- 
titioner with  the  offense  of  murder,  the  Jus- 
tice issued  a  warrant  for  his  arrest,  and,  up- 
on preliminary  examination,  fixed  his  .bail  at 
$1,000.  In  default  of  making  the  bond,  peti- 
tioner was  committed  to  Jail.  Subsequent 
to  the  arrest  upon  the  warrant  Issued  by  the 
justice  of  the  peace,  affidavit  was  made  be- 
fore the  judge  of  the  city  court  of  Talladega, 
■charging  the  petitioner  with  the  same  of- 
fense, and  the  judge  issued  a  warrant  of  ar- 
rest for  the  petitioner.  A  second  prelimi- 
nary trial  was  had,  which  resulted  in  the 
-commitment  of  the  petitioner  to  Jail  without 
balL  At  the  following  term  of  the  circuit 
<rourt  the  grand  jury  indicted  the  defendant 
and  two  others,  jointly,  for  murder  in  the 
first  degree.  The  term  of  the  court  expired, 
and  court  adjourned,  without  any  order  hav- 
ing been  entered  in  the  cause  further  than 
the  granting  of  a  severance  to  petitioner. 
Several  months  afterwards,  petitioner  exe- 
cuted a  bond  in  the  sum  of  $1,000,  with  suffi- 
cient security,  as  prescribed  by  the  justice  of 
the  peace,  and  offered  it  to  the  sheriff,  and 
demanded  bail.  The  sheriff  refused  to  ad- 
mit the  petitioner  to  bail.  He  then  applied 
to  the  circuit  court  judge  for  a  writ  of  man- 
damus to  compel  the  sheriff  to  accept  the 
bond,  and  admit  him  to  bail.  The  circuit 
court  judge  denied  the  writ,  and  petitioner 
appealed  to  this  court.  There  was  no  ques- 
tion made  as  to  the  sufficiency  of  the  securi- 
ties to  the  bond  offered  as  bail. 

The  first  question  is  whether  the  judge  of 
the  city  court  had  jurisdiction  to  hold  a  sec- 
ond preliminary  trial.  Except  for  the  consti- 
tutional right  and  statute  law,  which  de- 
clare that  a  person  shall  not  be  put  in  Jeop- 
ardy twice  for  the  same  offense,  there  does 


not  seem  to  be  any  legal  prohibition  of  more 
than  one  prosecution,  unless  the  question 
falls  within  the  principle  that  final  Judg- 
ments of  courts  of  competent  jurisdiction  are 
conclusive  upon  all  other  courts  of  no  higher 
jurisdiction.  Conceding,  then,  that  the  Jus- 
tice of  the  peace  and  the  judge  of  the  city 
court,  as  magistrates,  had  equal  and  concur- 
rent jurisdiction,  the  questions  are  whether 
a  party  is  in  "jeopardy,"  within  the  meaning 
of  that  term,  when  he  is  put  upon  a  pre- 
liminary trial  before  a  magistrate,  who  has 
no  jurisdiction  to  try  him  for  the  offense. 
Clearly  not.  It  is  not  necessary  to  cite  au- 
thority or  present  an  argument  on  this  prop- 
osition. No  order  of  the  committing  court, 
whether  it  discharges  or  commits  the  de- 
fendant, will  support  a  plea  of  acquit  or  con- 
vict. Will  such  an  order  bar  a  second  pre- 
liminary examination?  There  is  no  statute 
which  has  declared  such  to  be  its  effect.  It 
is  contended  that,  unless  this  is  the  rule,  a 
party  may  oe  subjected  to  as  many  arrests 
as  there  are  magistrates  In  the  county.  This 
Is  the  argument  of  ab  "in  convenient!."  But 
it  is  admitted,  and  that  is  the  law  in  this 
state  (Crawlin's  Case,  92  Ala.  101,  0  South. 
384;  Nicholson's  Case,  72  Ala.  176),  that,  if 
the  defendant  be  discharged  upon  prelim- 
inary investigation  by  the  magistrate,  he 
may  be  arrested  on  a  second  warrant.  If 
this  be  true,  under  this  rule  he  is  subject  to 
as  many  arrests  as  there  are  magistrates  in 
the  county,  at  least  until  one  is  found  who  la 
willing  to  commit  or  require  bail.  But,  if 
the  order  of  the  magistrate  is  final  and  con- 
clusive on  other  magistrates,  it  is  because** 
the  jurisdiction  to  make  a  final  order,  and 
not  because  of  the  particular  conclusion 
reached  by  the  Justice  of  the  peace.  The  or- 
der would  be  equally  final  and  binding, 
whether  the  defendant  be  discharged  or 
committed.  There  is  no  answer  to  this  prop- 
osition. It  would  also  conclude  a  warrant  is- 
sued upon  the  finding'  of  a  coroner's  Inquest, 
for  this  merely  secures  a  preliminary  inves- 
tigation. Cr.  Code.  $  4809.  There  being  no 
statute  on  the  subject,  what  is  the  rule  at 
common  law?  In  the  case  of  Clark  v.  Cleve- 
land, 6  Hill,  340,  in  a  well-considered  opin- 
ion by  Cowen,  J.,  It  was  held  that  a  second 
arrest  under  the  same  warrant  was  not  il- 
legal In  a  subsequent  case  (Doyle  v.  Rus- 
sell, 30  Barb.  300)  the  opinion  in  6  HiU,  349, 
supra,  was  criticised  so  far  as  that  case  up- 
held the  validity  of  the  second  arrest  on  the 
same  warrant;  the  court  being  of  the  opin- 
ion that  the  first  warrant  had  expended 
Itself  by  the  first  arrest  and  ball.  There  did 
not  seem  to  be  any  question  as  to  the  right 
to  arrest  on  a  second  warrant.  In  2  Hawk. 
P.  C.  c.  13,  aectlon  9  seems  to  support  the 
view  expressed  in  30  Barb.  300,  supra,  as  to 
the  Invalidity  of  a  second  arrest  on  the  same 
warrant  We  cannot  find  anywhere  in  the 
common  law,  nor  in  decisions  in  the  absence  of 
statute,  the  doctrine  that  an  order  by  a  mag- 
istrate on  preliminary  examination  Is  a  bar 
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to  a  second  preliminary  examination.  The 
old  books  abound  with  cases  for  malicious 
prosecution,  growing  out  of  unnecessary  or 
repeated  arrest  The  law  affords  redress  to 
the  arrested  party  In  all  such  cases.  There 
are  cases  where  parties  were  held  to  ball 
with  surety  In  civil  actions.  In  such  cases, 
when  the  bail  bond  was  directed  to  stand  as 
security  for  the  debt,  It  was  held  that  a  sec- 
ond arrest  would  not  lie,  without  surrender- 
ing the  security.  The  reason  was  that,  the 
debtor  having  obtained  security  for  his  debt 
by  the  writ  and  bail,  he  could  not,  in  justice 
and  good  faith,  hold  the  security,  and  by  the 
writ  imprison  the  debtor,  or  force  him  to  fur- 
nish additional  security.  The  creditor  was 
required  to  show  some  sufficient  ground  for 
the  second  arrest.  Wilson  v.  Hamer,  1  Dowl. 
248. 

We  have  discussed  the  question  on  the 
theory  that  the  defendant  was  arrested  the 
second  time  in  a  legal  sense,  but  we  are  of 
opinion  such  is  not  the  case.  A  rearrest  im- 
plies that  the  party  had  been  released,  either 
on  bale  or  by  discharge  or  by  the  voluntary 
act  of  the  person  having  him  in  legal  custo- 
dy. In  the  case  before  us  the  petitioner  was 
in  jail,  in  default  of  giving  the  bond,  both 
when  he  was  brougHt  before  the  city  judge 
for  preliminary  investigation,  and  when  the 
indictment  was  returned  Into  court.  There 
were  no  sureties  whose  rights  could  be  Inter- 
fered with  by  the  action  of  the  committing 
court.  When  on  ball,  the  person  charged  is 
In  the  custody  of  his  sureties.  They  have 
the  right  to  surrender  their  principal  at  any 
time,  and  have  him  committed  to  jail.  We 
cannot  perceive  any  good  reason  for  holding 
that  the  sureties  may  relieve  themselves 
from  the  responsibility  of  his  custody  by 
putting  him  in  jail,  and  at  the  same  time 
hold  that  the  state  which  has  him  in  custody 
may  not  retain  him  by  virtue  of  a  second  com- 
mitment, or  an  indictment  preferred  against 
him.  Section  4787  of  the  Criminal  Code  pro- 
vides that,  when  a  party  has  been  dischar- 
ged on  habeas  corpus,  he  cannot  be  arrested 
again  for  the  same  offense,  unless  he  has 
been  Indicted,  or  unless  he  was  discharged 
for  defect  of  proof,  and  was  again  arrested 
on  sufficient  proof,— a  provision  wholly  un- 
necessary If  the  order  discharging  the  de- 
fendant afforded  protection  against  rearrest 
without  the  statutory  provision.  By  implica- 
tion, the  statute  admits  he  may  be  rearrested 
after  Indictment  There  Is  a  very  satis- 
factory reason  for  this  rule  In  habeas  cor- 
pus cases.  The  jurisdiction  to  hear  and  fix 
bail  in  habeas  corpus  cases  is  conferred  by 
statute  on  certain  officials,  who  are  presumed 
to  be  more  learned  in  the  law,  and  further 
removed  from  and  less  liable  to  be  moved  by 
improper  influences,  than  many  of  the  offi- 
cers having  jurisdiction  for  commitments. 

The  case  of  Ingram  v.  State,  27  Ala.  19, 
when  tested  by  the  facts  stated  In  the  opin- 
ion. Is  not  authority  to  the  contrary.  The 
opinion  rests  solely  upon  the  ground  that  a 


justice  of  the  peace  has  no  authority  to  Issue 
a  warrant  of  arrest  upon  the  ground  that  the 
ball  taken  by  the  defendant  was  Insufficient 
or  had  become  Insufficient  The  authority  of 
a  Justice  of  the  peace  is  prescribed  by  law, 
and  he  has  no  other  In  matters  of  arrest. 
There  is  no  provision  which  gave  him  juris- 
diction to  Issue  a  warrant  upon  the  facts  and 
for  the  purposes  stated,  and  his  action  was 
null  and  void. 

Neither  is  the  case  of  Skelton  v.  Robinson 
(Ala.)  16  South.  74,  an  authority.  In  the  case 
at  bar  the  city  judge,  by  a  subsequent  order 
upon  preliminary  examine  tion,  committed 
petitioner,  who  had  not  given  ball,  to  jail 
without  bail.  If  we  are  right  in  our  conclu- 
sion that  the  city  Judge  had  jurisdiction, 
this  commitment  was  valid,  and  justified  the 
retention  of  petitioner  until  admitted  to  bail 
by  order  of  the  judge  of  the  circuit  court, 
indorsed  upon  the  indictment  or  by  habeas 
corpus.  The  purpose  of  a  preliminary  ex- 
amination In  all  cases  Is  to  secure  the  pres- 
ence of  the  prisoner,  to  answer  such  charges 
as  may  be  brought  against  him;  and  by 
statute  it  is  declared  that  "the  essence  of  all 
undertaking  of  ball  is  the  appearance  of  de- 
fendant at  court"  The  bond  is  forfeited  if 
the  defendant  does  not  appear,  although  the 
grand  Jury  may  not  prefer  an  indictment. 
After  indictment  a  bench  warrant  may  be 
Issued  by  the  court,  or  capias  by  the  clerk, 
unless  otherwise  provided  by  statute,  as  i& 
the  case  In  some  of  the  states.  If  the  party 
is  on  ball,  and  he  Is  arrested  by  virtue  of  a 
bench  warrant  or  capias  legally  issued,  the 
sureties  are  discharged.  If  the  condition  of 
the  bond  required  the  appearance  of  the 
principal  at  a  designated  term,  and  the  prin- 
cipal appeared,  the  condition  was  performed, 
and  there  could  be  no  forfeiture.  If  the  con- 
dition required  the  principal  to  attend  from 
term  to  term  until  discharged  by  law,  his 
mere  attendance  at  the  first  term  does  not 
fulfill  the  condition.  The  condition  required 
his  attendance  from  term  to  term,  until  dis- 
charged by  law,  or  unless  there  was  a  dis- 
continuance of  the  charge.  These  provisions 
and  rules  as  to  ball  do  not  and  were  not 
Intended  to,  interfere  with  the  rules  of  law 
and  proceedings  after  indictment  It  re- 
quires statutory  provision  to  prevent  the  Is- 
sue of  a  bench  warrant  or  a  capias  on  Indict- 
ment. The  case  of  Smith  v.  Kitchens,  51 
Ga.  158,  is  a  direct  authority  on  the  question; 
so  is  the  case  of  Ex  parte  Cook,  35  Cal.  107. 
We  know  of  no  case  at  common  law  nor  deci- 
sion of  a  state  court,  unless  predicated  on 
statute,  where  the  right  and  duty  to  arrest 
after  Indictment  found  was  ever  questioned. 
Section  4395  of  the  Criminal  Code  provides 
that  after  indictment  has  been  returned, 
the  court  may  order  any  def aidant  who  is 
present  and  who  lias  not  been  arrested,  to 
be  taken  into  custody  without  process.  Sec- 
tion 4396  of  the  Criminal  Code  provides  that 
"a  writ  of  arrest  must  be  issued  by  the  clerk 
forthwith  after  the  finding  of  the  indlct- 
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ment,  against  each  defendant,  who  Is  not  in 
actual  custody  or  who  has  not  been  bailed," 
etc.  Section  4411  provides  that  "circuit  and 
city  judges  may,  during  the  term  time,  by 
order  entered  on  the  minutes,  fix  the  amount 
of  bail  required  in  all  cases  of  bailable  fel- 
onies, pending  In  the  court,"  etc.  Certainly, 
if  the  Judge  omits  to  comply  with  this  provi- 
sion, no  advantage  accrues  from  such  omis- 
sion to  any  person  in  actual  custody;  nor 
does  this  section  authorize  him  to  fix  the 
amount  of  ball  for  a  defendant  indicted  for 
murder  in  the  first  degree.  Under  the  facts, 
the  clerk  was  not  required,  even  If  he  had 
the  authority,  to  issue  a  capias  under  sec- 
tion 4396,  supra,  for  the  defendant  was  in 
actual  custody,— In  jail,— and  had  not  been 
bailed.  Nor  was  It  a  case  which  called  for 
the  interposition  of  the  court  under  section 
4305,  supra,  for  the  defendant  was  not  pres- 
ent, and  had  been  arrested,  and  was  already 
in  custody.  The  failure  of  the  court  to  en- 
ter an  order  under  this  section,  in  a  case 
where  it  might  be  entered,  could  avail  the 
defendant  nothing.  Prima  facie,  under  an 
indictment  for  murder,  the  offense  Is  not 
bailable,  and  this  presumption  is  not  over- 
come by  any  order  made  on  a  preliminary 
trial.  Where  a  party  under  indictment  for 
murder  in  the  first  degree  sues  out  a  writ 
of  habeas  corpus,  upon  production  of  the  in- 
dictment the  defendant  must  overcome  the 
presumption  of  the  law  by  legitimate  evi- 
dence, and  the  order  of  the  magistrate  pre- 
scribing bail  is  not  legal  evidence  in  the 
case.  Ex  parte  Rhear,  77  Ala.  92;  Aber- 
nathy  v.  State,  78  Ala.  411.  Under  no  aspect 
of  the  law,  whether  considered  with  refer- 
ence to  the  commitment  by  the  city  judge, 
or  the  rights  of  petitioner  after  indictment 
found  for  murder  in  the  first  degree,  is  he 
entitled  to  the  writ  of  mandamus.  Skelton 
v.  Robinson  must  be  overruled.  Mandamus 
denied. 

HEAD,  J.,  dissents  from  the  opinion  so  far 
as  it  overrules  the  case  of  Skelton  v.  Robin- 
son. 


SIMON  v.  STATE. 

(Supreme  Court  of  Alabama.    Nov.  28,  1895.) 

j  u  kor8  —  competency  —  expert  tb8timont  — 
Malice — Instruction — Jury. 

1.  Testimony  of  a  juror  on  voir  dire  exam- 
ination that  he  is  a  member  of  the  Mobile  Ca- 
dets, without  additional  proof  that  such  cadets 
wore  a  part  of  the  state  troops,  does  not  au- 
thorise the  court  to  excuse  the  juror. 

2.  That  the  name  of  a  juror  on  the  venire 
served  on  accused  was  "P.  J.  Cauley,  County," 
while  the  paper  drawn  from  the  jury  box  con- 
tains only  "P.  J.  Cauley,  Co.,  No.  8,"  is  not 
ground  for  challenge. 

3.  A  physician  who  attended  deceased  may 
testify,  in  a  prosecution  for  his  murder,  that 
the  cause  of  his  death  was  the  effect  of  a  blow. 

4.  It  is  not  error  to  permit  the  prosecuting 
attorney,  in  his  argument  in  a  prosecution  for 
murder,  to  state  that  malice  does  not  neces- 
sarily mean  ill  will  and  hatred  towards  any 


special  person,— as,  for  instance,  it  would  be 
malice  for  a  person  to  go  upon  the  street  on 
Mardi  Gras  day,  and  shoot  down  a  masker, 
without  knowing  who  he  was. 

■  5.  It  is  not  error  to  instruct  that  the  jurors 
sit  as  individuals,  so  far  as  their  individual  ver- 
dict is  concerned,  and  each  should  be  governed 
by  his  own  conscience. 

Appeal  from  city  court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Alex  Simon  was  convicted  of  murder,  and 
appeals.  Reversed. 

The  appellant  was  Indicted  and  tried  for 
the  murder  of  one  Allen  Robinson;  was  con- 
victed of  murder  in  the  second  degree,  and 
sentenced  to  the  penitentiary  for  50  years. 
In  the  formation  of  the  jury  for  the  trial 
of  the  cause,  William  E.  Mlckle,  Jr.,  was 
called  as  a  juror;  and  after  having  been 
8 worn  he  stated  "that  he  was  an  active 
member  of  the  Mobile  Cadets,  and  attended 
the  drills  regularly,  and  claimed  his  exemp- 
tion as  a  Juror."  The  court  held  his  ex- 
emption good,  and  the  defendant  duly  ex- 
cepted to  this  ruling  of  the  court  Upon  one 
P.  J.  Cauley  being  called  to  serve  as  a  Juror 
in  said  cause,  the  defendant  objected  to  the 
said  juror  on  the  ground  that  on  the  venire 
served  on  the  said  prisoner  the  name  of 
said  Juror  appeared  as  "P.  J.  Cauley,  Coun- 
ty," while  the  paper  drawn  from  the  jury 
box  contained  only  "P.  J.  Cauley,  Co.,  No. 
8."  The  objection  was  overruled,  and  the 
defendant  duly  excepted.  The  other  rulings 
of  the  court  In  reference  to  the  putting  of 
the  juror  Cauley  upon  the  defendant  were 
the  same  as  those  found  In  the  case  of  Wil- 
kinson v.  State  (Ala.)  17  South.  458,  and  it 
is  therefore  deemed  unnecessary  to  set  them 
out  at  length  In  this  statement  of  facts. 
The  testimony  for  the  state  tended  to  show 
that  on  December  9,  1894,  while  Allen  Rob- 
inson, who  was  drunk,  was  being  carried 
home  by  his  wife  and  one  Andrew  Lang, 
and  Just  as  he  got  in  front  of  his  gate,  the 
defendant,  who  was  on  the  other  side  of 
the  street,  cursed  Allen  Robinson,  his  wife, 
and  said  Lang;  that  thereupon  said  Allen 
Robinson  cursed  the  defendant,  each  calling 
the  other  names  too  opprobrious  and  vile 
to  be  repeated  here;  that  the  defendant,  up- 
on befng  cursed  by  the  said  Robinson,  Jerk- 
ed off  a  picket  from  the  fence  near  where 
he  was  standing,  and  ran  across  the  street 
to  where  Robinson  was  standing,  and  struck 
him  over  the  head,  Just  above  the  forehead, 
knocking  him  to  the  ground;  and  that  from 
the  effects  of  this  blow  the  said  Robinson 
died  in  two  days.  The  testimony  for  the 
defendant  tended  to  show  that  the  deceased 
commenced  the  quarrel  by  cursing  him,  and 
ran  across  the  street  after  the  defendant, 
but  was  afterwards  carried  back  to  his  own 
gate  by  his  wife,  and  that  upon  his  calling 
him  an  opprobrious  epithet  he  ran  across 
the  street,  and  struck  him  with  the  picket. 
Upon  the  examination  of  Mary  Robinson, 
and  after  she  had  testified  as  to  the  circum- 
stances of  the  killing,  she  further  said,  "My 
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husband  would  hare  went  across  the  street" 
Thereupon  the  court,  of  Its  own  motion, 
stopped  the  witness,  and  said  to  her:  "No; 
Just  state  what  was  done."  The  defendant 
objected  to  this  statement  by  the  court, 
which  objection  was  overruled,  and  the  de- 
fendant duly  excepted.  Upon  the  examina- 
tion of  Dr.  J.  D.  Terrill,  a  practicing  physi- 
cian,—who,  it  was  admitted,  was  an  ex- 
pert, and  who  was  the  physician  in  attend- 
ance upon  the  deceased,— he  testified  as  to 
the  nature  of  the  wound  inflicted  by  the  de- 
fendant's striking  the  deceased  in  the  head 
with  the  picket  In  his  testimony  Dr.  Ter- 
rill said,  "The  direct  cause  of  his  [deceas- 
ed's] death  was  from  the  effect  of  the  blow." 
The  defendant  objected  to  this  testimony, 
and  duly  excepted  to  the  court's  overruling 
his  objection.  Upon  the  examination  as 
witnesses  of  the  officers  who  arrested  the 
defendant  they  testified  that  neither  they, 
nor  did  any  one  In  their  presence  or  to  their 
knowledge,  make  any  threat  against  the  de- 
fendant or  hold  out  any  hope  of  reward,  or 
tell  him  that  it  would  be  better  to  make  a 
statement  or  offer  any  Inducement  whatev- 
er to  him  to  make  a  statement  Upon  this 
testimony  the  witnesses  testified  that  the 
defendant  stated  to  them  after  he  was  ar- 
rested that  he  hit  the  deceased  with  a  pick- 
et because  he  used  some  very  bad  language 
to  him  "in  the  presence  of  ladles,  and  he 
called  him  to  account  for  It  and  that  was 
how  the  difficulty  occurred."  The  defend- 
ant objected  to  the  Introduction  of  this  tes- 
timony, and  moved  the  court  to  exclude  the 
same,  on  the  ground  that  it  was  Immaterial 
and  Irrelevant  and  no  proper  predicate  had 
been  laid  therefor.  The  court  overruled  the 
objection  and  motion,  and  the  defendant 
duly  excepted  to  such  ruling.  The  solicitor, 
in  his  closing  argument  to  the  jury,  stated 
to  them  as  follows:  "Malice  does  not  neces- 
sarily mean  ill  will  and  hatred  towards  any 
special  person.  It  may  mean  that  feeling 
which  induces  a  man  to  kill  another  with- 
out any  Just  cause.  For  Instance,  it  would 
be  malice  in  one  man  to  kill  another  with- 
out a  Justifiable  cause,  even  If  he  did  not 
know  him  particularly,— as,  on  such  a  day 
as  Mardl  Gras,  to  go  out  on  the  street,  and 
shoot  down  a  masker,  without  knowing  who 
be  was."  The  defendant  objected  to  this 
statement,  and  moved  to  exclude  It  from  the 
Jury.  The  court  overruled  the  objection  and 
motion,  and  the  defendant  duly  excepted. 
At  the  request  of  the  defendant  the  court 
gave  the  following  written  charge  to  the  Ju- 
ry, "It  is  the  duty  of  each  member  of  the 
jury  to  make  up  his  verdict  separately  and 
segregately  as  to  the  guilt  or  innocence  of 
the  defendant  and,  unless  each  member  of 
the  jury  is  satisfied  beyond  all  reasonable 
doubt  of  the  guilt  of  the  defendant,  they 
ought  not  to  find  him  guilty."  After  read- 
ing this  charge  to  the  jury,  the  court  then 
said:  "Gentlemen  of  the  jury,  however,  I 
will  charge  you  that  when  you  go  into  the 


jury  room  you  may  discuss  the  case  togeth- 
er, and  compare  notes  and  reason  together; 
but  before  you  make  up  your  verdict  you 
must  make  up  in  your  own  mind,  without 
reference  to  the  other  jurors,  that  the  man  fa 
guilty  of  the  degree  in  which  you  are  to 
find  him  guilty.  In  short  when  men  are 
jurors  they  sit  here  as  Individuals,  so  far 
as  their  individual  verdict  is  concerned,  and 
the  juror  should  be  governed  by  his  own 
conscience,  and  not  by  the  minds  and  con- 
sciences of  his  fellow  jurors."  To  this  state- 
ment by  the  court  in  regard  to  said  charge 
the  defendant  duly  excepted. 

Leslie  B.  Sheldon,  for  appellant  Wm.  C 
Fltts,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  Against  the  objection  and  ex- 
ception of  the  defendant,  the  city  court  ex- 
cused a  juror,  on  his  request  who  had  been 
regularly  drawn  and  summoned  for  the  tri- 
al, upon  the  testimony  of  the  juror  that  "he 
was  an  active  member  of  the  Mobile  Ca- 
dets, and  attended  drills  regularly."  By 
statute,  every  member  of  the  Alabama  state 
troops  is  exempt  from  jury  duty  during  his 
membership.  The  commanding  officer  of 
each  company  shall  furnish  each  member  of 
his  command  with  a  certificate  of  member- 
ship, signed  by  each  commanding  officer, 
which  shall  prove  such  exemption  in  any 
court;  but  such  certificate  shall  be  revoked 
whenever  the  holder  is  absent  from  four 
consecutive  drills  or  parades  without  good 
excuse,  and  which  shall  be  surrendered 
whenever  any  member  of  the  state  troops 
is  discharged  from  the  service  of  the  state. 
Acts  1804-85,  p.  793.  But  the  evidence  does 
not  inform  us  that  the  Mobile  Cadets,  of 
which  the  juror  was  a  member,  was  a  part 
of  the  Alabama  state  troops.  We  cannot 
know  that  any  organization  of  persons 
which  might  take  place  In  Mobile  county, 
and  adopt  the  name  of  "Mobile  Cadets,';  Is 
a  part  of  the  Alabama  state  troops.  The 
evidence  should  have  gone  further,  and 
shown  that  the  Mobile  Cadets,  of  which  the 
juror  was  a  member,  was  a  part  of  such 
troops,  as  was  done  In  King  v.  State,  90 
Ala.  612,  8  South.  856. 

There  is  no  error  in  any  of  the  other  rul- 
ings of  the  court  to  which  exceptions  were  re- 
served. For  the  error  in  excusing  the  Juror 
on  the  proof  advanced,  the  judgment  of  the 
city  court  is  reversed  and  the  cause  re- 
manded. Let  the  prisoner  remain  in  cus- 
tody until  discharged  by  due  course  of  law. 
Reversed  and  remanded. 


ROBINSON  v.  STATE. 
(Supreme  Court  of  Alabama.    Nov.  28,  1895.) 
Homicil-e— Justification  —  Evidence  —  Ikstkdc- 

^  TION8— SKLF-DbFBNSR. 

1.  On  a  trial  for  murder  of  one  who  met  de- 
fendant's sister  after  defendant  ordered  him 
not  to  do  so,  correspondence  between  deceased 
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and  the  sister,  of  which  defend nnt,  prior  to  the 
killing,  had  no  knowledge,  showing  that  de- 
ceased asked  the  sister  to  have  sexual  inter- 
course with  him  at  such  meeting,  are  incom- 
petent to  show  such  facts  in  justification  of  the 
killing. 

2.  One  convicted  of  homicide  cannot  urge 
as  ground  for  reversal  that  he  was  required 
to  establish  self-defense  by  showing  a  present 
impending  danger,  from  which  there  was  no 
other  "probable,*'  instead  of  "reasonable," 
means  of  escape,  since  the  former  is  the  more 
favorable  to  him. 

Appeal  from  circuit  court,  Elmore  county; 
N.  D.  Denson,  Judge. 

Frank  Robinson  was  convicted  of  murder 
In  the  second  degree,  and  appeals.  Affirmed. 

The  appellant  was  Indicted  and  tried  for  the 
murder  of  one  Alonzo  Hooper,  was  convicted 
of  murder  in  the  second  degree,  and  sen- 
tenced to  the  penitentiary  for  35  years.  The 
testimony  for  the  state  tended  to  show  that 
the  defendant  killed  Alonzo  Hooper  by  shoot- 
ing him  with  a  pistol;  that  all  three  of  the 
shots  fired  by  the  defendant  at  the  deceased 
took  effect;  and  that,  at  the  time  he  was  shot 
by  defendant,  the  deceased  was  running. 
The  killing  occurred  near  a  spring  on  the 
land  owned  by  the  defendant's  father,  and 
about  100  yards  from  the  house  of  defend- 
ant's father.  The  proof  offered  by  the  de- 
fendant tended  to  show:  That  deceased,  who 
was  a  married  man,  and  defendant's  16  year 
old  sister,  were  standing  near  the  spring, 
near  each  other,  and  deceased  was  talking  to 
her  when  the  defendant  came  up  In  the  rear 
of  the  deceased;  and,  when  within  a  few  feet 
of  the  deceased,  the  defendant  asked  him: 
"What  does  this  mean?"  That  deceased  con- 
fronted him,  and  said:  "What?"  and  defend- 
ant replied:  "You  are  trying  to  run  over  my 
sister.  Haven't  I  told  you  to  stay  away  from 
her  oncer'  That  deceased  replied:  "I  am  a 
free  man,  and  go  where  I  please."  Defend- 
ant then  said  to  deceased:  "Ton  are  a  grand 
rascal."  Deceased  said:  "Frank  Robinson, 
don't  call  me  a  rascal."  Defendant  replied: 
"You  are  a  rascal,  and  less  than  a  rascal." 
Thereupon  deceased  drew  a  pistol,  and  fired 
twice  at  defendant;  defendant  then  fired 
three  shots  at  deceased,  inflicting  wounds 
from  which  he  died.  During  the  progress 
of  the  trial,  the  defendant,  on  cross-examina- 
tion of  witness  Jones  (who  was  a  witness  for 
the  state)  and  a  brother-in-law  of  the  de- 
ceased, asked  this  question:  "Did  yon  see  a 
note  that  defendant's  sister  wrote  to  the  de- 
ceased?" The  witness  answered  that  he  did. 
The  defendant  then  asked  the  witness  this 
question:  "Was  not  that  note  In  reply  to  one 
previously  written  by  deceased  to  defendant's 
sister,  asking  her  to  meet  him  at  the  spring 
where  the  difficulty  occurred,  for  the  purpose 
of  having  criminal  Intercourse  with  her?" 
To  this  question  the  solicitor  objected.  The 
court  sustained  the  objection,  and  the  defend- 
ant duly  excepted  to  the  ruling  of  the  court. 
Defendant's  counsel  stated  that  the  purpose  of 
the  question  was  to  show  by  the  witness  that 
deceased's  purpose  at  the  spring  at  the  time 


of  the  killing  was  to  have  sexual  intercourse 
with  defendant's  sister,  and  that  deceased 
had  written  her  (defendant's  sister)  a  note  on 
Thursday,  before  the  killing  (which  occurred 
on  Saturday  afternoon),  asking  her  to  meet 
him  at  the  spring  on  said  evening,  for  the 
purpose  of  having  Intercourse  with  her;  that 
the  witness  had  seen  a  reply  to  said  note, 
which  reply  was  written  by  the  sister;  that 
it  was  seen  by  witness  on  Friday  night,  be- 
fore the  killing;  that  witness  had  found  the 
same  note  on  the  body  of  deceased  after  the 
killing;  and  that  the  witness  knew  the  sub- 
stance of  the  note.  The  solicitor  interposed 
an  objection  to  the  question,  and  the  court 
sustained  the  objection,  and  the  defendant 
duly  excepted  to  this  ruling  of  the  court.  The 
defendant  separately  excepted  to  the  giving 
of  each  of  the  following  written  charges, 
which  were  given  by  the  court  at  the  request 
of  the  state:  "(1)  In  case  of  homicide,  the 
law  presumes  malice  from  the  use  of  a  dead- 
ly weapon,  and  casts  on  the  defendant  the 
onus  of  repelling  this  presumption,  unless  the 
evidence  which  proves  the  killing  shows  also 
that  It  was  perpetrated  without  malice;  and 
wherever  malice,  is  shown,  and  unrebutted  by 
the  circumstances  of  the  killing,  or  by  other 
facts  In  evidence,  there  can  be  no  conviction 
for  any  less  degree  of  homicide."  "(7)  If  the 
defendant,  In  Elmore  county,  and  before  the 
finding  of  this  Indictment,  purposely  killed 
the  deceased,  Alonzo  Hooper,  after  reflection, 
with  a  wickedness  or  depravity  of  heart  to- 
wards said  deceased,  and  the  killing  was  de- 
termined on  beforehand,  even  a  moment  be- 
fore the  fatal  shooting  was  done,  the  defend- 

1  ant  Is  guilty  of  murder  In  the  first  degree. 

|  (8)  If  the  defendant,  in  Elmore  county,  and 
before  the  finding  of  this  Indictment,  purpose- 
ly killed  Alonzo  Hooper,  by  shooting  him 
with  a  pistol,  with  a  wickedness  or  depravity 
of  heart  towards  said  deceased,  and  the  kill- 
ing was  determined  on  beforehand,  and  after 
reflection,— for  however  short  a  time  before 
the  fatal  shooting  was  done  Is  immaterial,— 
the  defendant  Is  guilty  of  murder  In  the  first 

I  degree." 

John  H.  Parker  and  Edwin  F.  Jones,  for 
appellant.  W.  0.  Fltts,  Atty.  Gen.,  for  the 
State. 

McCLELLAN,  J.  Neither  the  contents  nor 
the  existence  of  the  note  received  by  the  de- 
ceased from  the  defendant's  sister,  and  found 
on  the  person  of  the  former  after  the  homi- 
cide, nor  of  the  note  from  deceased  to  the  sis- 
ter, to  which  this  was  a  response,  was  known 
to  the  defendant  at  the  time  of  the  killing. 
His  conduct,  therefore,  could  not  possibly 
have  been  Influenced  In  any  degree  by  these 
notes;  and,  of  course,  they  could  not  be  look- 
ed to,  to  furnish  a  circumstance  either  of 
guilt  or  Innocence,  nor  of  aggravation  or  pal- 
liation in  respect  of  the  offense  for  which  he 
was  tried  and  convicted.  Had  he  known  of 
this  correspondence  and  its  character,  it  and 
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his  knowledge  of  it  would  hare  been  compe- 
tent evidence  of  premeditation  and  malice  on 
his  part,  unless  be  came  by  it,  for  tbe  first 
time,  to  a  knowledge  of  the  illicit  relations 
between  the  deceased  and  his  sister,  and  im- 
mediately, in  the  heat  of  passion  engendered 
by  it,  and  before  "cooling  time,"  as  the  law 
wisely  defines  that  period,  he  had  shot  and 
killed  deceased.  As  he  did  not  know  of  it  at 
ail,  the  court  properly  excluded  it  from  the 
jury.  State  v.  Tally,  102  Ala.  25,  33-35,  12 
South.  722.  The  several  charges  given  at 
the  request  of  the  state,  and  excepted  to  by 
the  defendant,  were,  with  probably  one  ex- 
ception, copies  of  charges  expressly  approved 
by  this  court,  or  copies  of  the  language  of 
this  court  in  stating  what  charges  on  the  sub- 
jects to  which  these  are  addressed,  and  in 
cases  like  this,  should  contain.  Roberts  v. 
State,  68  Ala.  156;  Holley  v.  State,  75  Ala. 
15;  Cleveland  v.  State,  86  Ala.  1,  5  South. 
426.  And  we  do  not  understand  it  to  be  seri- 
ously Insisted  that  any  of  these  charges  (num- 
bered 1,  7,  and  8)  were  improper. 

The  sixth  charge  given  for  the  state  is  the 
exception  to  what  is  said  above.  It  is  in  the 
following  language:  "Whep  the  defendant 
sets  up  self-defense  in  justification  or  excuse 
of  a  killing,  the  burden  of  proof  is  upon  him 
to  reasonably  show  to  the  Jury  by  the  evi- 
dence that  there  was  a  present  Impending 
danger,  real  or  apparent,  to  life  or  limb,  or  of 
grievous  bodily  harm,  from  which  there  was 
no  other  probable  means  of  escape,  unless 
the  evidence  which  proves  the  homicide 
proves  also  its  excuse  or  justification."  The 
argument  against  this  instruction  is  predicat- 
ed upon  the  use  of  the  word  "probable"  in- 
stead of  the  word  "reasonable"  in  character- 
izing defendant's  means  or  opportunity  to 
escape.  We  think  there  is  no  merit  in  this 
objection.  It  seems  clear,  indeed,  that  the 
word  used  is  more  favorable  to  the  defend- 
ant than  that  which  counsel  Insist  should 
have  been  employed.  Taking  these  words  In 
their  usual  sense,  as  declared  by  this  court 
many  times,  and  applying  these  definitions 
to  them  in  the  connection  under  considera- 
tion, a  reasonable  mode  or  means  of  escape 
is  such  opportunity  as  there  is  reason  to  be- 
lieve may  be  successfully  availed  of,  though 
the  considerations  which  lead  to  such  belief 
may  not  preponderate  over  those  which  point 
to  a  failure  of  such  an  effort;  while,  upon 
the  other  hand,  a  probable  mode  or  means  of 
escape  is  such  opportunity  as  involves  more  j 
chances  in  favor  of  than  against  success  in  | 
the  attempt  to  take  advantage  of  it,  so  that, 
before  it  would  be  a  defendant's  duty  to  re- 
treat, the  considerations  pointing  to  success 
of  an  effort  to  do  so  must,  according  to  this 
instruction,  preponderate  over  those  which 
presage  failure.  Assuming,  therefore,  as 
counsel  do,  and  as  is  the  law.  that  if  there  be 
a  reasonable  means  of  retreat  open  to  the 
slayer,  but  he  stands  his  ground,  and  kills, 
he  cannot  invoke  the  doctrine  of  self-defense, 
this  charge  is  only  faulty  in  that  it  is  too  fa- 


vorable to  the  appellant;  and  such  infirmi- 
ties cannot  be  availed  of  by  him  to  reverse 
the  judgment  of  conviction.  Shell  v.  State. 
88  Ala.  14,  7  South.  40;  Carter  v.  State,  82 
Ala.  13,  2  South.  766;  Smith  v.  State,  86  Ala. 
28,  5  South.  478 

The  judgment  of  the  circuit  court  must  b» 
affirmed. 


MILLIGAN  v.  COX. 
(Supreme  Court  of  Alabama.    Nov.  30,  1895.) 

Homestead— Claim  of  Exemption. 

Defendant  having  filed  with  the  probate 
judge  hia  claim  of  homestead,  as  provided  by 
Code,  §  2515,  and  tbe  same  not  having  been  con- 
tested, the  property  is  exempt  from  sale  under 
an  execution  subsequently  issued. 

Appeal  from  circuit  court,  Geneva  county; 
R.  W.  Hickman,  Special  Judge. 

Action  in  attachment  by  M.  E.  Mllligan 
against  T.  J.  Cox.  There  was  a  judgment 
for  plaintiff,  and  a  sale  of  certain  property 
levied  upon  under  execution.  Defendant 
moved  to  set  aside  the  sale  of  said  property 
on  the  ground  that  the  same  constituted  his 
homestead,  which  motion  was  granted,  and 
plaintiff  appeals.  Affirmed. 

M.  E.  Mllligan,  In  pro.  per.  T.  J.  Cox,  In 
pro.  per. 

COLEMAN,  J.  The  appeal  is  prosecuted 
from  a  judgment  of  the  court  setting  aside 
and  annulling  a  sale  by  the  sheriff,  under  an 
execution,  of  the  homestead  of  the  appellee. 
The  motion  of  the  appellee  seems  to  nave 
been  seasonably  made,  and  the  only  ques- 
tion is  whether  the  facts  sustained  the  judg- 
ment of  the  court  The  lands  were  levied 
upon  by  attachment  from  the  justice's  court, 
and,  on  appeal  to  the  circuit  court,  judgment 
was  rendered  for  the  plaintiff  for  the  amount 
of  the  debt  There  was  no  order  of  vendi- 
tioni exponas  of  the  bind  asked  for  or  grant- 
ed. The  plaintiff  sued  out  an  execution  on 
the  judgment,  which  was  levied'  upon  tbe 
same  bind,  and  by  the  sheriff  sold.  After  tbe 
levy  of  the  attachment,  and  again  after  tbe 
recovery  of  the  judgment  and  before  tbe 
levy  of  the  execution,  a  claim  of  exemption 
of  the  property  of  the  homestead  was  filed 
in  the  office  of  the  judge  of  probate  of  the 
county,  complying  with  the  laws  as  provided 
In  section  2515  of  the  Code.  The  claim,  as 
first  filed,  was  lodged  with  the  constable 
who  levied  the  attachment.  The  exemption 
thus  claimed  and  filed  was  never  contested, 
nor  were  any  steps  taken  to  contest  it,  as 
provided  in  section  2520  of  the  Code.  In  de- 
fiance of  the  claim  of  exemption  declared  by 
the  defendant  and  filed  in  the  office  of  the 
probate  judge,  the  appellant  had  the  execu- 
tion levied  and  the  property  sold  by  the 
sheriff,  and  himself  became  the  purchaser. 
There  is  not  the  shadow  of  merit  in  his  con- 
tention, and  the  judgment  of  the  circuit 
court  must  be  affirmed.  Affirmed. 
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SCARBROUGH  et  al.  v.  BLACKMAN. 
(Supreme  Court  of  Alabama.    Nov.  29,  1895.) 
Evidescb  —  Statements  by  Decedent  —  Waiv- 

BR  BT  CKOSS-EZAWINAfflOS  OF  EkROR  IN  AD- 
MITTANCE or  Evidence  —  Instructions  —  As- 
sumpsit— Monkt  Had  and  Received. 

1.  Code  1886,  8  2765,  prohibiting  any  party 
from  testifying  against  another  as  to  any  trans- 
action with  or  statements  by  any  deceased  per- 
son whose  estate  is  interested  in  the  result  of 
the  suit,  prevents  plaintiff  in  a  suit  against  an 
administrator  to  recover  money  loaned  his  de- 
cedent from  testifying  as  to  admissions  by  de- 
cedent of  indebtedness  in  letters  to  plaintiff, 
which  have  been  destroyed. 

2.  Where  evidence  is  erroneously  admitted 
over  a  party's  objection,  he  does  not  waive  the 
error  by  cross-examining  the  witness  in  regard 
to  the  illegal  evidence. 

3.  It  is  error  to  instruct  the  jury  to  only 
consider  the  testimony  of  the  witnesses  in  arriv- 
ing at  a  verdict,  and  not  the  theories  of  the 
-counsel,  where  there  is  also  record  evidence  in 
the  case  and  letters  of  the  parties  containing 
«  d  missions. 

4.  Proof  of  a  loan  of  money  will  not  support 
a  count  for  money  had  and  received. 

Appeal  from  circuit  court.  Cleburne  county; 
Leroy  F.  Box,  Judge. 

Action  by  Sarah  A.  Blackman  against  W. 
A.  Scarbrough  and  another.  There  was  a 
judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed. 

This  was  an  action  of  assumpsit  brought 
by  the  appellee,  Sarah  A.  Blackman,  against 
the  appellants,  W.  A.  Scarbrough  and  James 
R.  Moore,  as  administrators  of  the  estate  of 
N.  J.  Ross.  The  complaint  contained  two 
counts.  The  first  was  for  money  due  on  an 
account,  and  the  second  for  money  had  and 
received.  On  the  trial  of  the  case,  as  is 
shown  by  the  bill  of  exceptions,  the  plaintiff 
Introduced  in  evidence  the  final  decree  of  the 
probate  court  of  Cleburne  county,  rendered 
upon  the  final  settlement  of  the  estate  of 
Frederick  Ross,  deceased,  by  John  Ross,  as 
executor.  Frederick  Ross  was  the  father  of 
the  plaintiff  and  of  the  defendants'  Intestate. 
This  final  decree,  which  was  offered  In  evi- 
dence, ascertained  and  decreed  the  distribu- 
tive shares  of  the  several  distributees  of  the 
estate  of  Frederick  Ross,  deceased.  Prior 
to  the  settlement  of  the  estate  of  Frederick 
Ross,  deceased,  and  the  rendition  of  the  de- 
cree thereon,  Jessie  S.  Warlick,  one  of  the 
distributees,  had  assigned  her  interest  in 
said  estate  to  the  plaintiff,  and  this  Interest 
was  ordered  paid  to  the  plaintiff  In  the  de- 
cree. Defendants  objected  to  the  introduc- 
tion of  this  decree  In  evidence,  on  the  ground 
that  it  was  Immaterial,  Illegal,  and  Irrelevant 
and  duly  excepted  to  the  court's  overruling 
their  objection.  The  plaintiff  also  Introduced 
in  evidence  a  receipt  given  by  her  and  the 
attorney  for  N.  J.  Ross,  deceased,  to  John 
Ross,  the  executor,  in  full  payment  of  the 
amounts  which  had  been  decreed  to  them  in 
the  final  decree  rendered  on  the  settlement  of 
Frederick  Ross'  estate.  The  testimony  for 
the  plaintiff  tended  to  show  that  In  order  to 
effect  the  final  settlement  of  the  estate  of 


Frederick  Ross,  deceased,  she  had  given  N. 
J.  Ross,  the  defendants'  Intestate,  the  benefit 
of  the  two  shares  to  which  she  had  been  de- 
creed entitled,  and  N.  J.  Ross  agreed  to  pay 
her  the  amounts  thereof,  with  interest,  but 
that  he  had  never  paid  either  amount.  The 
testimony  for  the  defendants  tended  to  show 
that  their  Intestate  had  furnished  the  plain- 
tiff the  money  with  which  to  purchase  Jessie 
S.  Warilck's  interest  in  the  estate  of  Freder- 
ick Ross,  deceased;  and  that  the  plaintiff 
was  Indebted  to  their  Intestate  in  an  amount 
greater  than  the  amount  due  her  as  her  dis- 
tributive share  In  Frederick  Ross'  estate. 
Upon  the  examination  of  the  plaintiff  as  a 
witness  in  her  own  behalf,  she  was  asked 
whether  she  had  received  from  the  deceased, 
N.  J.  Ross,  In  his  lifetime,  any  letters  written 
by  him  to  her  with  reference  to  the  purchase 
of  the  interest  of  Jessie  S.  Warlick,  and  the 
use  by  him  of  her  interest  In  paying  the  pur- 
cliase  money  for  the  lands  belonging  to  the 
estate  of  Frederick  Ross,  deceased.  The  wit- 
ness answered  that  she  had  received  such  let- 
ters, but  had  burned  them  after  keeping 
them  for  a  long  time,  thinking  that  she  would 
never  have  any  use  or  need  for  them.  This 
witness  was  then  asked  to  state  the  contents 
of  the  letters  referred  to.  The  defendants 
objected  to  this  question,  because  it  called 
for  statements  by  or  transactions  with  the 
decedent  in  his  lifetime,  to  which  the  plain- 
,  tiff,  being  a  party  to  the  suit,  was  incompe- 
tent to  testify.  The  court  overruled  the  de- 
fendants' objection,  permitted  the  witness 
to  answer,  and  the  defendants  duly  excepted. 
The  witness  then  stated  the  contents  of  such 
letters,  which  was  that  N.  J.  Ross  would 
purchase  the  Frederick  Ross  lands  If  he 
could  get  the  use  of  plaintiff's  interest  and 
the  Warlick  interest  in  paying  the  purchase 
money  of  the  lands,  and  requested  the  use  of 
these  interests  for  that  purpose,  which  re- 
quest the  plaintiff  granted.  The  defendants 
objected  to  this  testimony,  and  moved  to 
exclude  It  upon  the  grounds  as  stated  above 
The  court  overruled  the  objection,  and  the 
defendants  excepted.  The  plaintiff  also  tes- 
tified that  she  had  borrowed  from  the  de 
fendants'  intestate  the  money  with  which  to 
purchase  the  interest  of  Jessie  S.  Warlick  In 
the  estate  of  Frederick  Ross,  deceased,  but 
that  she  had  paid  this  money  back  to  the 
defendants'  intestate  in  his  lifetime.  The 
defendants  introduced  In  evidence  extracts 
from  certain  letters  received  by  their  intes- 
tate from  the  plaintiff,  in  which  she  admit- 
ted her  indebtedness  to  him  In  certain 
amounts.  The  other  facts  of  the  case  are 
sufficiently  stated  In  the  opinion. 

Upon  the  Introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  plaintiff,  gave 
to  the  Jury  the  following  written  charges: 
(1)  "If  the  jury  find  from  the  evidence  that 
plaintiff  was  a  distributee  of  F.  Ross,  de- 
ceased, and,  as  such,  was  entitled  to  and  ob- 
tained a  decree  for  $582.14,  for  her  share,  and 
also  the  same  amount  as  assignee  or  trans- 
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feree  of  Jessie  Warllck's  Interest,  and  If  the 
Jury  further  find  from  the  evidence  that  N. 
J.  Ross  got  the  benefit  of  these  two  amounts 
in  paying  the  purchase  money  of  the  lands, 
assuming  and  agreeing  to  pay  to  plaintiff 
the  said  sums,  then  the  Jury  will  find  for 
the  plalntifT  for  the  amount  sued  for."  (2) 
"The  burden  is  not  on  the  plaintiff  to  prove 
that,  at  the  time  of  the  probate  settlement, 
she  did  not  owe  N.  J.  Ross  anything."  (3) 
"The  Jury  will  only  consider  the  testimony 
of  the  witnesses  in  reaching  their  verdict, 
and,  unless  the  testimony  shows  that  plain- 
tiff owed  N.  J.  Ross,  then  they  will  not  con- 
sider the  statement  or  theories  of  counsel  as 
testimony  In  reaching  their  verdict."  The 
defendants  separately  excepted  to  the  giving 
of  each  of  these  charges,  and  also  separately 
excepted  to  the  court's  refusal  to  give  each 
of  the  following  charges  requested  by  them: 
(1)  "The  court  charges  the  jury  that,  if  they 
believe  the  evidence,  they  will  find  a  verdict 
for  the  defendants."  (2)  "The  court  charges 
the  jury  that  they  cannot  find  a  verdict  for 
the  plaintiff  on  the  first  count  in  the  com- 
plaint, under  the  evidence  in  this  case."  (3) 
"The  court  charges  the  Jury  that  they  cannot 
find  a  verdict  for  the  plaintiff  on  the  second 
count  in  the  complaint,  under  the  evidence 
in  this  case."  (4)  "The  court  charges  the 
Jury  that  if  they  believe  from  the  evidence 
that  N.  J.  Ross,  the  decedent,  had  obtained 
the  share  of  plaintiff  in  said  lands  before  the 
final  settlement,  and  had  paid  her  for  It,  or 
was  to  pay  her  for  it  or  it  was  to  be  ac- 
counted for  on  settlement  between  them, 
then  plaintiff  cannot  recover  anything  in  this 
suit  on  account  of  her  share  In  said  estate, 
or  on  account  of  the  use  of  it  by  the  decedent 
on  said  final  settlement."  There  were  ver- 
dict and  judgment  for  the  plaintiff.  The  de- 
fendants appeal,  and  assign  as  error  the  sev- 
eral rulings  of  the  trial  court  to  which  excep- 
tions were  reserved. 

G.  C.  Ellis  and  Aiken  &  Burton,  for  appel- 
lants. Caldwell,  Johnston  &  Acker,  for  ap- 
pellee. 

COLEMAN,  J.  The  appellee,  Sarah  A. 
Blackman,  sued  the  defendants,  as  adminis- 
trators of  the  estate  of  N.  J.  Rosa  The 
complaint  contained  two  counts;  the  first 
counting  on  an  account,  and  the  second  for 
money  had  and  received.  In  order  to  sup- 
port her  demand,  the  plaintiff  offered  In  evi- 
dence the  final  decree  of  the  probate  court 
in  the  settlement  of  the  estate  of  Frederick 
Ross  by  John  Ross,  the  executor.  This  de- 
cree ascertained  and  decreed  the  distributive 
share  of  the  plaintiff  to  be  $582.14,  and  the 
same  amount  to  be  due  Jessie  S.  Warlick, 
which  had  been  assigned  to  the  plaintiff,  and 
was  decreed  to  plaintiff  as  assignee.  Re- 
ceipts in  satisfaction  of  these  respective  de- 
crees were  filed  and  recorded  In  the  probate 
court.  N.  J.  Ross,  defendants'  Intestate, 
who  was  also  a  distributee  entitled  to  the 


same  amount,  had  purchased  the  lands  of 
the  estate  of  Frederick  Ross,  and  was  due 
the  executor  for  the  purchase  money.  Plain- 
tiff's contention  was  that,  in  order  to  effect 
a  final  settlement,  she  gave  N.  J.  Ross,  her 
brother,  the  purchaser  of  the  land,  the  ben- 
efit of  the  two  decrees  In  her  favor,  amount- 
ing to  $1,164.28,  the  amount  sued  for,  and 
which  she  contends  he  agreed  to  pay  her 
with  Interest.  To  the  complaint  the  de- 
fendants pleaded  only  the  general  issue. 
There  was  no  plea  of  payment  or  set-off. 
The  general  Issue  does  not  put  in  issue  a 
fact  the  burden  of  proving  which  is  upon 
the  defendant  It  only  puts  in  issue  the 
facts  to  be  proven  by  the  plaintiff  In  order 
to  support  his  action  as  laid  in  the  complaint. 

The  court  did  not  err  in  allowing  the  intro- 
duction of  the  final  decree  of  the  probate 
court,  nor  was  there  error  in  permitting  the 
plaintiff  to  prove  that  no  money  was  actual- 
ly paid  to  her  in  person  or  by  attorney  in 
satisfaction  of  the  decree  rendered  in  her 
favor.  Gamble  v.  Whitehead,  94  Ala.  335, 
11  South.  293.  It  was  competent  for  her  to 
show  by  legal  evidence  that  the  defendants' 
intestate  received  the  benefit  of  these  de- 
crees under  the  agreement  or  understanding 
that  he  would  pay  her  the  amounts,  with  in- 
terest. The  court  was  clearly  in  error  in  al- 
lowing the  plaintiff  to  testify  to  the  contents 
of  letters  alleged  to  have  been  received  by 
her  from  the  deceased,  in  which,  she  testi- 
fied, he  admitted  his  indebtedness  to  her, 
and  agreed  to  pay  her.  It  was  proper  for 
her  to  prove  by  her  own  testimony  the  re- 
ception of  letters  and  their  destruction.  This 
was  necessary  and  preliminary  to  the  proof 
of  their  contents.  The  contents,  however, 
were  clearly  within  the  exception  which  pro- 
hibits any  party  from  testifying  against  an- 
other as  to  any  transaction  with  or  state- 
ment by  any  deceased  person  whose  estate 
is  Interested  in  the  result  of  the  suit  etc. 
Code  1886,  8  2765;  Parker  v.  Edwards,  85 
Ala.  246,  4  South.  612.  The  objection  to  the 
introduction  of  this  evidence  was  not  waived 
by  reason  of  the  cross-examination  of  the 
witness  as  to  facts  to  which  she  had  been 
permitted,  erroneously,  to  testify  against  the 
objection  of  the  defendants.  The  rule  which 
prohibits  a  party  from  reserving  an  excep- 
tion to  illegal  evidence  brought  out  by  him- 
self has  no  application  where  the  Illegal  evi- 
dence is  Introduced  by  the  opposite  party 
against  bis  objection,  and,  after  its  admis- 
sion, his  cross-examination  is  confined  to  the 
illegal  evidence. 

There  was  no  error  in  giving,  the  first  and 
second  charges  requested  by  the  plaintiff, 
when  referred  to  the  pleadings. 

We  are  of  opinion  the  court  erred  in  giv- 
ing the  third  instruction.  This  charge  con- 
fines the  Jury  to  the  testimony  of  the  wit- 
nesses. There  was  record  evidence,  and  let- 
ters of  the  plaintiff  before  the  Jury,  which 
were  competent,  and  which  the  Jury  ought  to 
have  considered.    The  charge  was  calculat- 
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ed  to  impress  the  jury  with  the  conclusion 
that  only  the  testimony  of  witnesses  who 
were  examined  should  be  considered. 

We  are  of  opinion  the  third  charge  re- 
quested by  the  defendants  should  have  been 
given.  There  was  no  evidence  to  sustain 
the  count  for  money  had  and  received  by 
the  intestate  for  the  use  of  or  on  account  of 
the  plaintiff.  Under  her  theory,  the  trans- 
action was  a  mere  loan,  under  an  agreement 
or  promise  to  pay  back  with  interest.  Proof 
of  a  loan  of  money  will  not  support  an  ac- 
tion for  money  had  and  received  against  the 
borrower.  There  was  evidence  tending  to 
show  that  the  intestate  furnished  the  money 
to  plaintiff  to  purchase  the  Warllck  interest 
In  the  estate  for  him,  and  that  his  money 
was  used  in  the  purchase,  and  that  the  as- 
signment was  made  to  plaintiff,  to  be  used 
by  the  Intestate,  in  the  manner  and  for  the 
purpose  for  which  It  was  used.  If  the  jury 
should  find  this  to  be  the  correct  phase 
of  the  case,  the  plaintiff  would  not  be  entitled 
to  recover  this  amount,  unless,  by  some  sub- 
sequent transaction,  the  Intestate  became 
bound  for  It 

For  the  errors  pointed  out,  the  case  must 
be  reversed  and  remanded.  Reversed  and 
remanded. 


GARRETT  v.  SEWELL. 

(Supreme  Court  of  Alabama.    Nov.  29,  1895.) 

Trespass — Damagks— Exemplary  Damages — 
Possession — Entrt. 

1.  In  trespass  for  the  removal  of  a  fence 
around  plaintiff's  lands  damages  may  be  re- 
covered for  injuries  to  plaintiff's  crops  by  cat- 
tle coming  upon  the  land  through  the  place 
where  the  fence  was  removed. 

2.  Exemplary  damages  cannot  be  recover- 
ed for  a  trespass  unless  it  was  committed  mali- 
ciously, wantonly,  or  with  circumstances  of  ag- 
gravation. 

3.  In  trespass,  possession  of  the  land  by 
plaintiff  at  the  time  of  the  alleged  trespass  is 
essential  to  his  right  to  recover. 

4.  That  a  tenant  for  a  previous  year  was 
temporarily  on  the  land  with  the  owner's  per- 
mission until  he  could  get  another  place,  is  not 
such  a  possession  of  the  land  by  the  tenant  as 
will  prevent  a  recovery  by  the  owner  in  tres- 
pass for  entry  thereon. 

5.  Removal  by  defendant  of  the  partition 
fence  between  his  land  and  plaintiff's  is  an  en- 
try on  plaintiff's  land,  though  defendant,  while 
removing  the  fence,  stood  upon  his  own  land. 

Appeal  from  circuit  court,  Cherokee  coun- 
ty; John  B.  Tally,  Judge. 

Trespass  by  Sarah  C.  Garrett  against  Mil* 
ton  M.  Sewell.  There  was  a  judgment  for 
plaintiff,  and  she  appeals.  Reversed. 

This  was  an  action  brought  by  the  appel- 
lant against  the  appellee.  The  facts  of  the 
case,  showing  the  rulings  of  the  court  on  the 
present  appeal,  are  sufficiently  stated  in  the 
opinion.  Upon  the  introduction  of  all  the 
evidence,  the  plaintiff  requested  the  court  to 
give  to  the  jury  the  following  written  char- 
ges: (1)  "There  is  no  evidence  before  the 
Jury  that  Mrs.  Garrett  had  rented  the  wood- 
land  where  the  fence  was  broken  to  one  when 
v.lSso.no.24— 47 


it  was  broken."  (2)  "If  the  Jury  believe  from 
the  evidence  that  Sewell  and  Mrs.  Garrett 
were  Joint  owners  of  the  fence,  and  that 
Sewell  removed  it,  then  Mrs.  Garrett  is  en- 
titled to  recover  on  the  first  count."  (3)  "If 
the  Jury  believe  from  the  evidence  that  plain- 
tiff is  entitled  to  recover  on  the  second  *a 
third  counts,  they  may  assess  just  such  dam- 
ages as  they  see  proper,  not  exceeding  five 
hundred  dollars."  (4)  "If  the  jury  believe 
from  the  evidence  that  the  fence  was  a  com- 
mon or  partition  fence,  and  if  Sewell  removed 
it,  so  as  to  exclude  or  cut  off  the  rights  a* 
Mrs.  Garrett  to  use  it,  then  plaintiff  is  en- 
titled to  recover  in  trespass  whatever  dam- 
ages the  jury  may  think,  from  the  evidence, 
she  is  entitled  to,  not  exceeding  five  hun- 
dred dollars."  (5)  "The  presumption  is  that 
Mrs.  Garrett  was  in  possession  of  the  fence 
along  the  woodland,  and  the  burden  is  on 
the  defendant  to  rebut  that  fact"  (6)  "Even 
If  Mrs.  Garrett's  tenants  were  in  possession 
of  the  house  and  cleared  land,  this  alone  did 
not  give  him  possession  of  the  woodland,  un- 
less the  proof  shows  he  was  In  possession  of 
that  also."  (8)  "If  the  Jury  believe  the  evi- 
dence, they  will  find  for  the  plaintiff  the  value 
of  that  part  of  plaintiff's  interest  in  the  fence 
removed,  and  such  additional  damages  as  the 
Jury  may  see  proper,  not  exceeding  five  hun- 
dred dollars,  If  they  believe  Sewell  or  his 
employes  entered  on  Mrs.  Garrett's  land  to 
remove  the  fence."  (9)  "If  Sewell  committed 
a  trespass  In  removing  the  fence,  and  did  It 
with  a  reckless  disregard  of  the  rights  of  Mrs. 
Garrett,  then  the  jury  may  assess  such  dam- 
ages, in  addition  to  the  actual  damages,  as 
they  think  proper,  not  exceeding  five  hundred 
dollars."  (10)  "If  the  Jury  believe  from  the 
evidence  that  the  fence  removed  was  a  par- 
tition fence,  and  that  Sewell,  or  those  em- 
ployed by  bim  for  the  purpose,  entered  on 
the  land  of  Mrs.  Garrett  to  remove  the  fence, 
and  If  he  did  it  with  reckless  disregard  of 
the  rights  of  Mrs.  Garrett,  then  the  Jury  may 
give  such  exemplary  damages  as  they  may 
think  proper,  not  exceeding  the  amount 
claimed  in  the  complaint"  The  court  re- 
fused to  give  each  of  tbfse  charges,  and  the 
plaintiff  separately  excepted  to  the  refusal  to 
give  each  of  them  as  asked,  and  also  sepa- 
rately excepted  to  the  court's  giving,  at  the 
request  of  the  defendant,  among  others,  the 
following  written  charges:  (5)  "The  measure 
of  plaintiff's  recovery  under  the  first  count 
In  the  complaint  if  the  jury  should  find  from 
the  evidence  that  plaintiff  is  entitled  to  re- 
cover under  the  first  count,  is  the  amount  of 
plaintiff's  interest  In  the  value  of  the  rails 
that  were  converted  by  the  defendant,  if 
they  find  from  the  evidence  that  defendant 
converted  them,  with  interest  on  that  sum, 
from  the  time  they  were  converted  up  to 
the  present  time."  (6)  "If  the  Jury  find  from 
the  evidence  that  the  fence  in  controversy 
was  a  partition  fence,  and  the  premises  in- 
closed  by  It  were  not  in  the  possession  of  a 
tenant  of  plaintiff  at  the  time  it  was  removed. 
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and  that  plaintiff  Is  entitled  to  recover  under 
the  first  count  of  the  complaint,  then  plain* 
tiff  is  entitled  to  recover  under  said  first 
count  only  half  of  the  value  of  the  rails  that 
were  converted  by  the  defendant,  with  in- 
terest thereon  from  the  time  of  the  conver- 
sion up  to  the  present  time." 

J.  L.  Burnett,  for  appellant.  Matthews  ft 
Whiteside,  for  appellee. 

MeCLELLAN,  J.  This  action  is  prosecuted 
by  Mrs.  Garrett  against  Sewell  for  the  re- 
moval of  a  partition  fence  on  the  line  of  their 
adjoining  lands.  The  complaint  contains 
three  counts.  The  first  is  in  trover,  claim- 
ing damages  for  the  conversion  of  the  rails 
of  which  the  fence  was  constituted;  and  the 
second  and  third  are  in  trespass,  differing 
from  each  other  in  substance  only,  in  that 
the  second  charges  that  the  entry  upon  the 
lands  of  the  plaintiff  and  removal  of  said 
fence  was  wrongful  and  malicious,  while  the 
third  does  not  aver  malice.  The  general  Is- 
sue and  various  other  pleas,  amounting  per- 
haps to  no  more  than  the  general  issue,  or 
at  least  not  presenting  any  matter  that  was 
not  available  under  the  general  issue,  were 
interposed  to  each  count.  The  verdict  of  the 
Jury  was  for  the  plaintiff  on  all  the  Issues 
presented,  with  assessment  of  damages  In 
this  language:  "We,  the  Jury,  find  the  issues 
in  favor  of  the  plaintiff,  and  assess  the  dam- 
ages at  three  and  *«/ioo  dollars."  There 
was  Judgment  for  plaintiff  for  this  sum  as 
damages,  and  for  an  equal  sum  as  costs, 
and  for  the  defendant  for  the  balance  of  the 
costs  (Code,  §  2838);  and  from  the  Judgment 
plaintiff  prosecutes  this  appeal. 

All  the  issues  having  been  found  in  favor 
of  the  plaintiff,  it  is  manifest  that  she  has 
no  ground  of  complaint  against  the  Judg- 
ment below,  except  in  respect  of  the  assess- 
ment of  damages,  and  errors,  If  any  were 
committed.  In  rulings  which  had  no  bearing 
upon  the  measure  of  damages,  are  lacking  In 
the  element  of  injury  to  the  appellant  which 
\h  essential  to  a  Judgment  here  favorable  to 
her.  The  plaintiff  proposed  to  show  by  a 
witness  that  he  {the  witness)  saw  stock  in 
the  field  from  around  which  the  defendant 
had  removed  the  fence,  and  on  the  crop  there 
growing.  The  court  refused  to  allow  this 
proof  to  be  made.  Had  the  plaintiff  been  al- 
lowed to  pursue  this  line  of  evidence,  we 
cannot  know  but  that  material  damage  to 
the  crop  would  have  been  shown.  Such 
damage  is  an  element  of  recovery  under  the 
counts  in  trespass.  The  rule  is  thus  stated: 
"The  wrongdoer  is  responsible  for  the  conse- 
quences which  flow  immediately  from  his 
wrongful  or  negligent  acts,  and  the  responsi- 
bility Is  not  relieved  by  the  fact  that  the  con- 
sequences of  the  Injurious  act  could  have 
been  prevented  by  the  care  or  skill  of  the 
injured  party."  26  Am.  &  Eng.  Enc.  Law, 
p.  077.  This  fence  was  there,  and  the  plain- 
tiff, according  to  the  verdict  of  the  Jury,  had 
a  right  to  have  it  remain  there,  for  the  sole 


purpose  of  protecting  her  fields  and  crops 
from  the  incursions  and  depredations  of  live 
stock.  Its  wrongful  removal  defeated  this 
sole  object  of  its  existence,  and  was  the  di- 
rect cause  of  the  depredations  sought  to  be 
proved,  and  these  the  immediate,  not  remote, 
uncertain,  and  speculative,  consequences  of 
the  wrong.  The  court  erred  to  plaintiff's 
prejudice  in  the  exclusion  of  this  testimony. 
And  this  Is  the  only  error  we  find  in  the  rec- 
ord having  any  relation  to  the  question  or 
measure  of  damages.  Many  charges  were 
requested  by  the  plaintiff  on  this  subject, 
and  refused,  but  they  either  misstate  the  law 
on  this  subject,  or  contain  unsound  proposi- 
tions with  reference  to  other  questions  hi  the 
case  which  necessitated  and  justified  their 
refusal.  Thus  charges  3  and  8  would  have 
authorized  the  assessment  of  exemplary 
damages,  though  they  may  not  have  believed 
that  the  trespass,  if  any,  was  wanton  or 
malicious,  or  committed  with  circumstances 
of  aggravation.  Charges  4,  8,  9,  and  10  pre- 
termit all  inquiry  as  to  whether  the  plain- 
tiff had  the  possession  of  the  land  at  the 
time  of  the  alleged  trespass,  upon  which 
plaintiff's  right  to  recover  in  that  form  of  ac- 
tion at  all  depended,  and  as  to  which  there 
was  conflict  in  the  evidence,  and  were,  there- 
fore, properly  refused,  even  conceding  that 
they  stated  the  measure  of  damages  correct- 
ly. Charge  8,  moreover,  was  bad  for  an- 
other reason,  stated  above;  and  charge  4  for 
the  further  reason  that  "it  gives  to  the  Jury 
a  'discretionary  power,  without  stint  or  limit, 
highly  dangerous  to  the  rights  of  the  de- 
fendant'; it  leaves  them  without  any  rule 
whatever"  (Alley  v.  Daniel,  75  Ala.  403,  409); 
and  does  not  postulate  circumstances  of  ag- 
gravation as  a  necessary  basis  for  the  Im- 
position of  the  punitive  damages  it  author- 
izes. And  the  only  charges  given  for  the 
defendant  and  excepted  to  by  plaintiff  which 
bore  at  all  on  the  measure  of  damages  were 
the  fifth  and  sixth,  both  of  which  have  refer- 
ence to  the  amount  of  damages  recoverable 
under  the  first  count  In  trover,  and  correctly 
state  the  law  in  that  behalf. 

The  only  argument  made  here  for  the  ap- 
pellee goes  to  the  proposition  that  on  the  un- 
disputed evidence  the  general  charge  should 
have  been  given  for  the  defendant,  and  that, 
of  consequence,  any  error  committed  by  the 
trial  court  was  without  injury  to  the  plain- 
tiff. This  argument  is  based  upon  two  as- 
sumptions of  fact,  neither  of  which,  we 
think,  is  supported  by  the  record.  In  the 
first  place,  It  is  insisted  that  the  evidence 
without  conflict  shows  that  the  land  upon 
which  the  fence  stood  In  part  was  in  the 
possession  of  a  tenant  of  the  plaintiff  at  the 
time  of  the  alleged  trespass.  If  this  were 
so,  of  course  the  plaintiff  could  not  recover 
under  the  second  and  third  counts.  But  the 
evidence  is  in  conflict  on  the  point  Garrett, 
the  plaintiff's  husband,  testifies  that  no  part 
of  the  land  inclosed  on  one  side  by  this 
fence  was  rented  at  the  time  the  fence  was 
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removed,  but  that  a  tenant  for  the  previous 
year,  who  was  living  in  the  house  at  the 
time,  was  there  only  temporarily,  until  he 
could  get  another  place  for  the  current  year, 
occupied  for  this  purpose  only  by  permis- 
sion of  the  plaintiff,  and  in  accordance  with 
this  purpose  moved  out,  and  left  the  prem- 
ises, a  few  days  after  the  removal  of  the 
fence.  If  the  Jury  believed  this  evidence, 
they  should  have  found  that  the  plaintiff, 
and  not  this  former  tenant,  was  In  posses- 
sion of  the  land  from  which  the  fence  was 
removed.  Garrett  further  testified  that  ten- 
ants cultivating  the  cleared  land  on  that 
tract  did  not  rent  the  woodland  through 
which  this  fence  ran,  and,  if  this  were  true, 
the  plaintiff  could  maintain  trespass  for  en- 
try upon  and  wrong  done  upon  the  wood- 
land, though  a  tenant  were  then  in  posses- 
sion of  the  house  and  open  land,  as  was 
decided  when  the  case  was  here  before. 
Garrett  v.  Sewell,  95  Ala.  456,  10  South.  226. 

The  second  assumption  of  fact  in  this  po- 
sition of  appellee  is  that  there  is  no  evidence 
that  the  defendant  ever  entered  upon  the 
land  of  the  plaintiff  in  the  removal  of  the 
fence,  but,  to  the  contrary,  the  evidence  af- 
firmatively shows  that  he  did  not.  This  as- 
sumption is  also,  we  think,  gratuitous. 
There  is  abundant  evidence  that  the  fence 
was  on  the  line  between  the  parties,— a  par- 
tition fence,  established  and  recognized  as 
such  for  more  than  10  years  before  its  re- 
moval. It  was,  therefore,  necessarily  partly 
on  the  land  of  both  the  adjoining  proprie- 
tors. In  removing  this  fence,  in  talcing 
away  the  rails  of  which  it  was  built,  and 
which  rested  in  part  in  actual  contact  with 
the  soil  which  belonged  to  the  plaintiff,  and 
were  supported  thereby  equally  with  de- 
fendant's land,  the  defendant  necessarily 
"entered  upon"  the  plaintiff's  land,  though 
he  may  have  all  the  while  stood  and  walked 
upon  his  side  of  the  line,  and  though  his  feet 
may  not  have  touched  the  earth  on  plain- 
tiff's side.  We  attach  no  importance  to  the 
fact  that  in  going  to  the  place  where  the 
fence  stood  for  the  purpose  of  removing  it 
the  defendant  and  his  employes  passed  over 
another  part  of  the  plaintiff's  land.  The 
trespass  charged  was  not  committed  upon 
this  other  land;  it  may  have  been  only  a 
few  yards  wide  and  10  miles  away;  and,  if 
the  fact  of  entry  upon  plaintiff's  land  de- 
pended upon  this  testimony,  we  should  say 
there  was  no  evidence  of  the  fact  Though 
the  whole  case  will  be  opened  up  for  trial 
below,  we  deem  It  unnecessary  to  pass  up- 
on other  rulings  made  in  the  court  below. 
Some  of  them,  we  do  not  doubt,  the  circuit 
judge  will  have  no  hesitancy  in  reversing  If 
the  points  are  again  presented,  and  others 
be  will,  with  equal  facility  and  certainty  of 
correctness,  repeat.  For  the  error  pointed 
out,— the  only  one  of  which  plaintiff  can 
complain  on  this  appeal,— the  judgment  be- 
low must  be  reversed.  The  cause  is  re- 
manded.  Reversed  and  remanded. 


8 M ALLEY  v.  CHISENHALL. 
{Supreme  Court  of  Alabama.  Nov.  29,  1895.^ 
Homestead— Partition. 
Under  Act  1877  (Acts  1876-77,  p.  32; 
Code  1886,  M  2507,  2543),  providing  that  on 
the  husband  s  death  the  homestead  exempted 
to  the  widow  and  minor  children  may  be  re- 
tained by  the  widow  and  children,  and,  if  the 
estate  is  insolvent,  the  homestead  shall  vest  in 
them  absolutely,  a  child,  after  reaching  its  ma- 
jority, the  estate  being  insolvent,  is  not  during 
the  life  of  the  widow  entitled  to  any  part  of 
the  fee  of  the  land,  so  as  to  entitle  her  to  de- 
mand partition  thereof. 

Appeal  from  chancery  court,  Jackson  coun- 
ty; Thomas  Cobbs,  Judge. 

The  biU  in  this  case  was  filed  on  July  26, 
1893,  by  the  appellant,  Martha  D.  Smalley, 
against  the  appellee,  Martha  E.  Chlsenhall, 
for  the  partition  of  certain  lands,  which  had 
formerly  belonged  to  the  father  of  the  com- 
plainant and  the  husband  of  the  defendant 
The  facts  of  the  case  are  sufficiently  stated 
in  the  opinion.  Upon  the  final  submission  of 
the  cause,  on  the  pleadings  and  proof,  the 
chancellor  decreed  that  the  complainant  was 
not  entitled  to  the  relief  prayed  for,  and  or- 
dered the  bill  dismissed.  The  complainant 
prosecutes  the  present  appeal,  and  assigns  as 
error  this  final  decree  of  the  chancellor.  Af- 
firmed. 

J.  E.  Brown,  for  appellant  L.  C.  Coulson. 
for  appellee. 

HARALSON,  J.  Beddin  Chlsenhall,  the 
husband  of  the  appellee,  and  the  father  of  the 
appellant,  died  a  resident  of  Jackson  county, 
Ala.,  on  the  4th  day  of  August  1880.  The 
appellant,  as  the  proof  satisfactorily  shows, 
was  born  on  the  18th  of  May,  1860,  arriv- 
ing at  the  age  of  21  years,  on  the  18th  of  May, 
1881.  The  proofs  show,  that  she  married 
about  two  years  before  her  father  died,  and 
removed  to  the  home  of  her  husband,  and 
has  not  since  then  resided  on  the  land  sought 
to  be  partitioned,  on  the  ground,  as  stated  in 
her  petition,  that  she  is  a  tenant  in  common 
of  the  homestead  with  the  appellee,  the  wid- 
ow of  the  deceased.  Letters  of  administra- 
tion were  granted  on  the  estate  of  said  Bed- 
din  Chlsenhall,  by  the  probate  court  of  Jack- 
son county,  on  the  30th  of  September,  1880. 
On  the  20th  of  March,  1882,  the  adminis- 
trator reported  the  estate  of  his  intestate  to 
be  insolvent  and  petitioned  said  court  to  so 
ascertain  and  decree  it;  and,  on  the  22d 
of  May,  1882,  said  estate,  after  regular  pro- 
ceedings therefor,  was  by  the  decree  of  said 
court,  duly  declared  Insolvent  The  only 
question  presented  for  review  is,  whether  or 
not  under  the  facts  stated,  appellant— com- 
plainant below,— is  a  tenant  in  common  of 
the  homestead  in  said  land  with  the  appellee, 
and  entitled  to  their  partition,  which  the 
bill  was  filed  to  procure. 

Whatever  rights  of  homestead  the  widow 
and  complainant  as  a  minor  child,  had  in 
the  lands  of  decedent  were  acquired  under 
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the  act  of  1877  (Acts  1876-77,  p.  32).  The  pro- 
visions of  this  act,  as  to  homestead,  and  the 
rights  of  the  widow  and  minor  child  or 
children  therein,  are  substantially  such  as 
were  carried  and  found  In  Code  1886,  IS 
2507,  2543.  That  act  provided,  "that  the 
homestead  exempted  to  the  widow  and  minor 
child  or  children,  under  this  act,  may  be  re- 
tained by  such  widow,  or  by  such  child  or 
children,  until  It  is  ascertained  whether  the 
estate  is  solvent  or  Insolvent;  and  if  the 
estate  is  Insolvent,  shall  vest  in  them  abso- 
lutely." The  Intention  of  the  legislature,  as 
manifested  by  the  various  statutes  on  the 
subject,  seems  to  have  been  to  provide  a 
home  for  the  family  of  a  decedent,  during 
the  life  of  his  widow  and  the  minority  of  his 
children,  each  child  as  It  arrives  at  age, 
ceasing,  in  case  of  the  solvency  of  the  estate, 
to  have  any  Interest  therein;  but  In  the 
event  of  the  estate  being  declared  insolvent, 
that  the  widow,  together  with  the  children 
who  are  at  that  time  under  age,  shall  take 
the  homestead  hi  absolute  right.  Miller  v. 
Marx,  55  Ala.  343.  The  word  "insolvent," 
as  employed  in  the  provision  of  the  statute,— 
"and  if  the  estate  Is  Insolvent  shall  vest  in 
them  absolutely,"— has,  by  repeated  decisions 
of  this  court,  been  construed  to  mean  a 
judicial  ascertainment  and  declaration  of  in- 
solvency. In  one  of  our  more  recent  deci- 
sions on  the  subject,  we  said:  "Under  the 
law  as  It  was  In  force  under  the  Code  of 
1870  (sections  2827,  2841),  and  as  now  In 
force  under  section  2543  of  the  Code  of  1886, 
an  exemption  of  homestead  set  apart  to  the 
widow  and  minor  child,  or  either,  did  not 
vest  the  fee  in  the  widow  or  minor  child,  un- 
less the  estate  was  Insolvent;  and  we  hold, 
It  required  a  judicial  ascertainment  and  dec- 
laration of  Insolvency,  before  the  fee  pass- 
ed." Smith  v.  Boutwell,  101  Ala.  375,  13 
South.  568. 

If  by  proceedings  in  the  probate  court,  a 
homestead  was  set  apart  to  the  widow,  It 
does  not  so  appear  in  the  transcript;  but,  it 
does  appear,  that  all  the  other  lands  of  the 
decedent's  estate,  were  by  the  decree  of  that 
court  sold,  for  the  purpose  of  paying  debts; 
and  In  his  report  of  the  Insolvency  of  the 
estate,  the  administrator  said:  "Petitioner 
has  likewise  sold  all  the  real  estate  except  80 
acres,  set  apart  to  the  widow  as  a  home- 
stead and  is  not  subject  to  sale."  The  bill 
is  filed  on  the  theory,  that  a  homestead  ex- 
emption had  been  set  apart  to  the  widow. 
It  states,  that  the  land  in  question  "has  been 
in  the  possession  of  his  widow,  Martha  E. 
Chisenhall,  and  claimed  by  her  as  exempt," 
that  complainant  "was  a  minor  under  the 
age  of  21  years  [at  the  time  of  the  father's 
death],  and  entitled  to  a  part  of  his  real 
estate  as  exempt  to  her,  said  estate  having 
been  adjudicated  insolvent."  We  treat  the 
case  as  if  the  land  had  been  regularly  set 
apart  to  the  widow,  and  hold,  that  under 
the  facts  as  presented,  the  complainant  was 
not  entitled' to  any  part  of  the  fee  In  the 


land,  and  partition  thereof  as  prayed  for. 
There  was  no  error  in  the  decree  of  the 
chancery  court,  holding  that  the  complainant 
was  not  entitled  to  relief,  and  dismissing  the 
bilL  Affirmed. 


MURPHREE  v.  C1TX  OF  MOBILE  et  aL 

(Supreme  Court  of  Alabama.    Nov.  14.  1806.) 

Objection— Waiver— Garnishment  of  City 
Funds— Execution. 

1.  The  objection  that  defendant  was  not  a 
proper  party  to  a  garnishment  proceeding,  and 
had  no  standing  to  move  for  the  discharge  of 
the  garnishees,  was  waived  by  the  submission 
of  said  motion  to  the  court,  pursuant  to  agree- 
ment. 

2.  An  acre  of  land  owned  by  a  city,  not 
shown  to  have  been  used  for  municipal  pur- 
poses, and  separated  by  a  railroad  from  a  tract 
which  was  so  used,  is  subject  to  sale  under  ex- 
ecution against  tbe  city. 

3.  Where  land,  owned  by  the  city  of  Mo- 
bile, but  not  used  for  municipal  purposes,  was 
sold,  and  the  money  derived  therefrom  waa  de- 
posited in  a  bank,  said  money  is  subject  to  gar- 
nishment against  tbe  city,  as  a  bank  is  only  a 
depository,  under  section  41  of  the  charter  (Acts 
1886-87,  p.  247),  of  such  funds  as  are  collected 
for  taxes,  licenses,  fines,  penalties,  and  for- 
feitures. 

Appeal  from  circuit  court,  Mobile  county; 
James  T.  Jones,  Judge. 

Action  In  garnishment  by  Mary  J.  Mnr- 
phree  against  the  city  of  Mobile  and  others. 
From  a  judgment  denying  motions  for  judg- 
ments on  the  answers  of  the  garnishees,  and 
discharging  said  garnishees,  plaintiff  appeals. 
Reversed. 

Gregory  L.  &  H.  T.  Smith  and  Thoa.  H. 
Smith,  for  appellant  Peter  J.  Hamilton,  for 
appellees. 

HEAD,  J.  The  appellant  (plaintiff  below), 
having  recovered  a  judgment  in  the  Mobile 
circuit  court  against  the  city  of  Mobile,  a 
municipal  corporation,  for  the  sum  of  $5,000. 
sued  out  garnishments  thereon  against  tbe 
First  National  Bank  of  Mobile,  the  Alabama 
National  Bank  of  Mobile,  the  People's  Sav- 
ings Bank,  W.  H.  Lelnkauff  &  Son,  bankers, 
and  F.  E.  Tutwller  &  Co.  (and  another  bank, 
which  was  discharged,  on  answer,  by  con- 
sent), as  supposed  debtors  of  the  city.  The 
said  banks  and  bankers,  whose  place  of  busi- 
ness was  Mobile,  severally  answered,  show- 
ing large  deposit  balances  with  them  in  fa- 
vor of  the  city,  but  setting  up,  at  large,  the 
claim  of  the  city  to  exemption  of  the  funds 
from  attachment,  on  the  ground  that  they 
constituted  the  public  revenues  of  the  city 
for  governmental  purposes.  On  the  24th  day 
of  January,  1893,  the  plaintiff  regularly  made 
and  filed  affidavits,  under  tbe  statute,  for  the 
purpose  of  contesting  the  truth  of  these  an- 
swers; but  on  the  same  day  she  also  filed 
motions,  severally,  for  judgments  on  the  sev- 
eral answers.  Before  that  day,  to  wit,  on  the 
9th  day  of  the  same  month,  the  city  of  Mo- 
bile, upon  whom  notice  of  the  proceedings 
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had  been  served,  intervened,  by  counsel,  and 
filed  a  motion  to  discharge  the  garnishees, 
on  the  ground  that  the  funds  were  public 
revenues  for  governmental  purposes,  and 
therefore  not  subject  to  attachment.  On  the 
25th  day  of  the  same  month,  the  plaintiff, 
the  city  of  Mobile,  and  the  garnishees  ap- 
peared, by  counsel,  and  agreed  that  plain- 
tiffs motions  for  judgments  on  the  answers 
and  the  city's  motion  to  discbarge  the  gar- 
nishees should  be  argued  by  the  attorneys  of 
the  several  parties,  and  submitted  to,  and  be 
determined  by,  the  court  at  the  same  time, 
which  was  then  done.  On  the  hearing,  both 
the  plaintiff  and  city  introduced  evidence, 
without  objection  by  either  to  the  pursuit  of 
that  course.  The  court  adjudged  in  favor  of 
the  city,  denied  the  motions  for  judgments 
on  the  answers,  and  discharged  the  gar- 
nishees. From  that  Judgment  the  appeal  Is 
prosecuted. 

The  plaintiff's  counsel,  in  argument,  now 
object,  for  the  first  time,  that  the  city  of  Mo- 
bile, being  the  defendant  In  the  judgment 
sought  to  be  collected,  was  no  proper  party 
to  the  garnishment  proceedings,  and  there- 
fore had  no  standing  in  court  to  make  Its  mo- 
tion, and,  further,  that  the  court  was  not 
authorized  to  discharge  the  garnishees,  while 
there  were,  upon  the  file,  affidavits,  made  by 
the  plaintiff,  as  the  bases  for  contestations  of 
the  answers,  until  the  contemplated  issues 
were  made  up  and  tried.  These  objections, 
howsoever  meritorious,  if  seasonably  inter- 
posed, were  unequivocally  waived.  The  court 
had  jurisdiction  of  the  subject-matter  of  both 
motions,  and  the  movants  submitted  their 
persons  to  its  jurisdiction.  No  objection  was 
made  on  the  score  of  parties.  Also,  by  com- 
mon consent,  there  was,  In  fact,  a  contest  of 
the  truth  of  the  answers  tried,  on  the  hearing 
of  the  motions. 

It  is  not  now  disputed  that  all  the  funds 
sought  to  be  condemned  by  the  several  gar- 
nishments were  public  revenues,  such  as  were 
not  subject  to  garnishment,  unless  a  partic- 
ular sum  of  money,  the  proceeds  of  the  sale 
by  the  city  of  a  certain  piece  of  land,  which 
was  deposited  with  the  garnishees  W.  H. 
Lelnkauf  &  Son,  forms  an  exception.  Thus, 
we  extract  from  the  mass  of  matter  con- 
tained in  the  voluminous  transcript  the  sin- 
pie  real  issue,  whether  or  no  that  certain 
sum  was  of  a  nature,  and  so  held,  as  sub- 
jected it  to  the  process,  which  issue  was  de- 
terminable upon  the  following  brief  state- 
ment of  practically  undisputed  evidence: 
Some  time  before  the  war,  the  then  city  of 
Mobile  acquired  a  strip  of  land,  located  a 
few  miles  from  and  outside  of  the  cor- 
porate limits,  fronting,  say,  100  feet  on  the 
Mobile  river  and  extending  westwardly,  in 
varying  widths,  less  than  Its  front,  about 
one-half  mile.  It  contains  about  six  acres. 
The  Louisville  &  Nashville  Railroad  was 
constructed  across  this  strip,  cutting  off  on 
the  oast  side,  next  to  the  river,  about  one 
acre.  There  was  erected,  before  the  war,  on 


the  western  end  of  the  strip,  a  substantial 
brick  house,  about  40  by  50  feet  in  dimen- 
sions, to  be  used  as  a  magazine  for  the  stor- 
age of  gunpowder.  A  public  road  to  the  city 
ran  near  that  end,  which  was  connected 
with  the  magazine  by  a  private  road.  The 
only  use  shown  to  have  been  made  by  the 
city  of  the  magazine  or  land  appears  from 
the  testimony  of  the  city  clerk  and  city  en- 
gineer. The  clerk  testifies  that  the  build- 
ing was  at  one  time  used  by  the  city  as  a 
powder  magazine;  that  he  was  the  keeper  of 
said  powder  magazine  at  the  time,  just  aft- 
er the  war;  that  he  did  not  know,  of  his 
own  knowledge,  whether  the  city  had  used 
the  building  since  that  time  or  not,  but  that 
he  had  a  few  years  since  seen  some  powder 
stored  in  the  building,  but  did  not  know  to 
whom  the  powder  belonged,  nor  who  was 
having  It  stored,  nor  by  whose  consent  it 
was  being  done;  that  about  three  years  be- 
fore the  trial  he  passed  the  tract  of  land, 
on  the  train,  and  saw  some  quarantine  offi- 
cers stationed  on  the  west  side  of  the  rail- 
road track.  The  engineer  testifies  that  he 
has  held  his  office  for  a  number  of  years,  and 
is  familiar  with  the  land  in  question,  which 
was  purchased  by  the  city  many  years  ago; 
that,  about  three  years  before  the  trial,  the 
city  used  that  portion  of  the  strip  west  of 
the  railroad  as  a  station  for  quarantine  offi- 
cers; that  the  acre  east  of  the  railroad  could 
not  be  used  as  a  station  for  the  quarantine 
officers,  because  it  was  not  fit  for  this  pur- 
pose; and  that  it  was  never  used  so  far  as 
the  witness  knew.  The  following  ordinance 
of  the  city  was  introduced:  "That  the  house 
and  premises  now  occupied  for  the  storage, 
located  at  or  near  the  mouth  of  Chickasa- 
bogue,  is  established  as  the  'powder  maga- 
zine for  the  city  of  Mobile.' "  The  date  of 
this  ordinance  is  not  given,  but  it  was  evi- 
dently passed  Just  after  the  war,  when  It  is 
shown  the  city  used  the  building  for  the 
storage  of  powder.  The  other  ordinance  in- 
troduced sheds  no  light  on  the  controversy. 
Without  entering  upon  a  discussion  of  this 
testimony,  we  think  it  Is  clear,  and  so  hold, 
that  the  one  acre  fronting  on  the  river,  cut 
off  from  the  rest  by  the  railroad,  was  not 
held  by  the  city  for  any  governmental  uses, 
and  was  no  more  than  as  private  property 
held  by  an  Individual.  It  was  subject  to 
levy  and  sale  under  execution  against  the 
city.  Mayor,  etc.,  v.  Rumsey,  63  Ala.  352. 
In  August,  1802,  about  two  weeks  after  the 
garnishment  was  served  on  Lelnkauf  &  Son, 
the  city  sold  this  acre  for  91,000,  and  receiv- 
ed the  check  of  the  purchaser  for  that  sum. 
That  check  was  deposited,  August  15th,  with 
Lelnkauf  &  Son,  who  passed  the  same  to 
the  credit  of  the  general  council  of  the  city. 
Four  hundred  dollars  of  the  sum  was,  by 
agreement,  paid  to  plaintiff's  attorneys,  and 
credited  on  her  judgment.  The  balance  of 
$000  was  subject  to  plaintiff's  garnishment, 
unless  the  relation  of  the  city  and  garnishees 
was  such  as  to  forbid,  on  grounds  of  public 
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policy,  all  remedy  of  that  character  against 
the  garnishee. 

It  Is  contended  for  the  city  that,  under  Its 
charter,  the  bank  (garnishee)  constitutes,  in 
legal  effect,  the  city's  treasurer,  and,  as 
such,  Is  not  liable  to  garnishment,  without 
regard  to  the  nature  of  the  funds  deposited 
with  It  This  contention  arises  upon  the 
provisions  of  section  41  of  the  amended  char- 
ter (Acts  1886-87,  p.  247),  which  are:  'That 
all  money  collected  for  taxes,  licenses,  fines, 
penalties  and  forfeitures  under  this  act,  shall 
be  paid  as  collected  to  the  credit  of  said  gen- 
eral council,  into  such  bank  or  banks  as 
may  be  designated  by  it  as  depositories,  and 
shall  be  drawn  out  only  In  such  sums  and 
at  such  times  as  the  same  shall  be  actually 
required,  and  only  for  the  expenditures  au- 
thorized by  law,  and  only  upon  warrants 
signed  by  the  mayor  and  countersigned  by 
the  city  clerk,  and  issued  In  payment  of 
claims  that  may  have  been  audited  and  or- 
dered to  payment  by  said  general  council. 
All  said  warrants  shall  be  issued  from  a 
bound  book,"  etc.;  describing  how  the  book 
shall  be  kept,  and  what  it  shall  show.  The 
issuance  of  a  warrant,  without  complying 
with  the  act,  is  a  misdemeanor.  The  char- 
ter provides  that  the  city  clerk  shall,  among 
specified  duties,  also  perform  such  other  du- 
ties as  may  be  required  of  him  by  said  gen- 
eral council.  He  testifies  that  he  is  the  cus- 
todian of  the  revenue  and  money  of  the  city. 
It  does  not  appear  that  the  general  council 
had  ever  designated  the  garnishee  as  a  de- 
pository, unless  the  fact  that  a  large  amount 
of  the  city's  revenues  were  from  time  to 
time,  beginning  in  January,  1802,  deposited 
with  It,  is  evidence  of  such  designation. 
But,  howsoever  that  may  be,  we  see  from 
the  language  of  section  41,  above  quoted, 
that  the  authority  to  deposit  in  a  bank  is 
confined  to  money  collected  for  taxes,  licens- 
es, fines,  penalties,  and  forfeitures.  The 
clerk  had  no  authority  so  to  deposit  the 
proceeds  of  the  land  in  question,  and  the 
bank  was  not  a  depository,  under  the  char- 
ter, of  that  fund.  It  (the  bank)  was  liable  to 
the  suit  of  the  city  therefor,  at  any  time; 
and,  being  so,  the  fund  was  liable  to  be 
reached  by  the  plaintiff's  garnishment  The 
circuit  court  should  therefore  have  render- 
ed judgment  In  favor  of  the  plaintiff,  against 
the  said  William  H.  Leinkauf  &  Son,  for  the 
sum  of  $600,  and  interest  thereon  from  Au- 
gust 15,  1802;  and  as  to  them  the  judgment 
of  that  court  is  reversed,  and  a  judgment 
here  rendered  against  them,  as  above  in- 
dicated; affirm ed  as  to  the  other  garnishees. 
Inasmuch  as  the  appellant  has,  unnecessa- 
rily, Incumbered  the  record  to  the  extent  of 
at  least  three-fourths  of  the  transcript  we 
will  tax  her  with  three-fourths  of  the  cost 
of  the  transcript  which  may  be  paid  by  the 
garnishees  or  the  sheriff  or  other  officer  into 
whose  hands  the  money  recovered  by  the 
plaintiff  may  come,  out  of  the  said  money  so 
recovered  by  her.    She  will  be  taxed  also 


with  the  costs  of  the  court  below  incurred 
in  the  proceedings  against  the  other  garnish- 
ees.  Reversed  and  rendered. 


FIELDS  v.  BRICE  et  aL 
(Supreme  Court  of  Alabama.    Nov.  30,  1893.) 
Partnership  —  Mortgage  of  Individual  Isteb- 
est— Sale  bt  Firm— Tbovkk  bt  Mobt- 
g  ages— Pleading. 

1.  A  mortgage  by  a  partner  individually  of 
his  undivided  partnership  interest  in  a  cottou 
ginnery  and  toll  cotton  to  be  earned  during  a 
specified  time  confers  on  the  mortgagee  no  right 
of  possession  to  the  specific  property  mortgaged 
so  as  to  enable  him  to  sue  partnership  vendees 
of  such  property  in  trover  for  its  conversion  or 
on  the  case  for  destroying  his  mortgage  lien. 

2.  Where  a  partner  individually  mortgages 
his  undivided  partnership  interest  in  a  cotton 
ginnery  and  toll  cotton  to  be  earned  daring  a 
specified  period,  and  the  mortgagee,  on  sale  by 
the  firm  of  the  property,  sues  its  vendee  in  tro- 
ver for  conversion  or  on  the  case  for  loss  of  his 
mortgage  lieu,  a  general  traverse  of  the  com- 
plaint is  sufficient  where  such  partner  had  no 
right  to  the  immediate  possession  of  the  prop- 
erty mortgaged. 

Appeal  from  circuit  court,  Blount  county; 
James  A.  Blbbro,  Judge. 

Action  by  A.  B.  Fields  against  Brice  & 
Donehoo  in  trover  for  the  conversion  of 
mortgaged  property  and  on  the  case  for  loss 
of  his  mortgage  Hen.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

The  complaint  contained  two  counts.  The 
first  was  in  trover,  and  the  second  In  case. 
The  facts  of  the  case  are  sufficiently  shown 
in  the  opinion.  On  the  cross-examination 
of  one  of  the  witnesses  for  the  plaintiff  he 
testified  that  the  four  bales  of  cotton  involv- 
ed In  this  controversy,  which  were  pur- 
chased by  defendants,  were  taken  In  pay- 
ment of  a  partnership  obligation  due  from 
Cox,  Taylor  &  Co.,  presently  created,  for 
bagging  and  ties,  or,  rather,  given  in  ex- 
change for  bagging  and  ties,  to  enable  said 
firm  to  carry  on  its  business  of  ginning  cot- 
ton. The  plaintiff  objected  to  this  evidence, 
and  moved  to  exclude  It  from  the  jnry  on 
the  grounds  that  it  was  illegal.  Immaterial, 
and  irrelevant,  and  that  It  being  evidence  of 
a  partnership  liability  created  subsequently 
to  the  vested  rights  of  plaintiff  in  said  cot- 
ton by  the  execution  of  the  mortgage,  such 
evidence  could  not  In  any  way  affect  the 
plaintiff's  right  to  recover  in  this  action. 
The  court  overruled  the  objection  and  mo- 
tion, allowed  the  evidence  to  go  to  the  jury, 
and  to  this  ruling  of  the  court  the  plaintiff 
duly  excepted.  Upon  the  introduction  of  all 
the  evidence,  the  court,  at  the  request  of  the 
defendants  in  writing,  instructed  the  jury  as 
follows:  "If  they  believed  the  evidence, 
they  should  find  for  the  defendants."  To 
the  giving  of  this  charge  the  plaintiff  duly 
excepted.  There  were  verdict  and  judg- 
ment for  the  defendants. 

Emery  C.  Hall,  for  appellant  Inzer  & 
Ward,  for  appellees. 


Digitized  by  Google 


Ala.) 


RIVES  v.  MORRIS. 


743 


HEAD,  J.  The  cotton  alleged  to  have  been 
converted  by  the  defendants  belonged  to  the 
partnership  of  Cox,  Taylor  &  Co.,  composed 
of  three  persons,  and  consisted  of  profits  or 
accretions  accruing  In  the  prosecution  of  the 
partnership  business,  to  wit,  In  tolls  received 
la  the  operation  of  a  cotton  ginnery  by  the 
partnership.    Before  this  toll  cotton  came 
in  esse  and  in  possession  of  the  partnership, 
Cox,  one  of  the  partners,  to  secure  an  Indi- 
vidual debt,  executed  to  the  plaintiff  a  mort- 
gage on  his  undivided  one-third  Interest  in 
the  mill  machinery,  etc.,  and  the  toll  cotton 
to  be  earned  during  the  year.    After  the 
cotton  (four  bales)  was  earned  and  in  pos- 
session of  the  partnership,  it  (the  partner- 
ship) appropriated  it  to  legitimate  purposes 
of  its  business,  by  exchanging  It  with  the 
defendants  for  bagging  and  ties  to  be  used 
in  carrying  on  its  business.    The  plaintiff's 
mortgage  was  recorded  In  the  proper  county 
before  this  exchange  occurred.    The  cotton 
weighed  500  pounds  per  bale,  and  was  worth 
7%  to  8  cents  per  pound.    The  defendants 
were  merchants  engaged  in  the  general  mer- 
cantile business  in  Oneonta,  Blount  county, 
Ala.    The  plaintiff  now  sues  the  defendants 
In  two  counts,— one,  trover,  for  the  conver- 
sion of  an  undivided  one-third  interest  In  the 
cotton;  and  the  other,  case,  for  destroying 
his  lien  upon,  or  equitable  interest  in,  an 
undivided  one-third  interest  therein.    It  is 
plain  the  action  cannot  be  maintained.  Cox 
had  no  separate  and  exclusive  right,  for  his 
own  uses  and  purposes,  to  the  possession  of 
the  partnership  property,  or  any  interest 
therein,  and  he  could  confer  none  upon  a 
purchaser  or  mortgagee  from  him;  and  no 
act  of  his,  in  his  individual  dealings,  on  his 
own  individual  account,  could  deprive  the 
partnership  of  its  right  to  use,  administer,  and 
appropriate  the  partnership  property  In  any 
legitimate  way  within  the  scope  of  the  part- 
nership business.    While  it  is  true  that  in 
a  court  of  law,  administering  strictly  legal 
remedies,  the  legal  title  to  partnership  prop- 
erty is  deemed  to  be  in  the  individuals  com- 
posing the  partnership,  very  much  as  ten- 
ants in  common  are  entitled,  yet,  In  equity, 
the  only  interests  of  the  partners  as  indi- 
viduals are  In  what  remains  after  dissolu- 
tion, the  payment  of  all  partnership  liabili- 
ties, and  the  final  settlement  and  adjustment 
of  the  rights  and  equities  of  the  partners 
among  themselves.    A  purchaser  or  mort- 
gagee from  or  of  a  partner  on  his  individual 
account  m  equity  succeeds  only  to  this  inter- 
est.   Wilson  v.  Strobach,  59  Ala.  488;  Far- 
ley v.  Moog,  79  Ala.  148;  Talt  v.  Murphy,  80 
Ala.  440,  2  South.  317.  These— trover  and 
case— are  equitable  remedies,  and  must  be 
administered  upon  equitable  principles. 

There  was  no  necessity  for  a  special  plea. 
The  complaint  contains  nothing  which  needs 
confession  and  avoidance.  A  general  trav- 
erse puts  in  issue  the  vendible  or  mort- 
gageable interest  of  Cox  In  the  property  de- 


scribed, and  his  right  to  itae  immediate  pos- 
session, in  the  character  In  which  he  acted 
when  he  executed  the  mortgage,  when  the 
property  should  come  In  esse;  and  It  being 
determined  upon  the  proof  that  he  had  no 
such  interest  and  right  of  possession,  the 
plaintiff  acquired  none  from  him.  The  rul- 
ings of  the  circuit  court  were  In  harmony 
With  our  views,  and  its  judgment  is  af- 
firmed. 


RIVES  et  al.  v.  MORRIS  et  al. 
(Supreme  Court  of  Alabama.  Dec.  17,  1895.) 
Bill  tor  Accounting— Lachbs— Relief. 
A  bill  by  the  surviving  legatees  and  their 
heirs  against  the  sureties  on  an  executor's  bond 
for  an  accounting  will  not  be  sustained  where 
it  appears  that  15  years  have  elapsed  since  the 
last  partial  settlement,  that  neither  the  execu- 
tor nor  any  person  having  knowledge  of  the 
accounts  is  alive,  and  no  reason  is  given  why  a 
settlement  was  not  had  before,  and  the  evidence 
is  such  as  to  render  it  impracticable  to  do  jus- 
tice. 

Appeal  from  chancery  court,  Montgomery 
county;  Jere  N.  Williams,  Chancellor. 

Bill  by  Mary  W.  Rives  and  others  against 
Josiah  Morris  and  another,  sureties  on  the 
bond  of  George  Holmes,  deceased,  for  an 
accounting.  The  bill  was  dismissed,  and 
complainants  appeal.  Affirmed. 

David  T.  Blakey  and  W.  A.  Gunter,  for  ap- 
pellants.  Tompkins  &  Troy,  for  appellees. 

McCLELLAN,  J.  The  bill  in  this  case  Is 
exhibited  by  Mary  W.  Rives,  S.  L.  Alexander, 
and  the  children  of  said  Alexander  by  Annie 
Alexander,  formerly  Annie  Bunting,  against 
Josiah  Morris  and  William  C.  Ray,  as  sure- 
ties on  the  bond  of  George  Holmes  as  execu- 
tor of  the  last  will  and  testament  of  Henry 
Holmes,  deceased.  The  complainants  are,  or 
stand  in  succession  to,  original  devisees  and 
legatees  named  In  said  will;  and  they  are 
also  the  heirs  at  law  of  Anna  Holmes,  who 
was  the  wife  of  said  Henry,  and  survived 
him  for  a  number  of  years,  and  who  was  also 
a  legatee  under  his  will.  The  object  of  the 
bill  is  to  have  an  accounting  and  settlement 
by  said  sureties,  the  executor  having  died, 
of  George  Holmes'  administration  of  the  es- 
tate of  the  testator,  both  In  respect  of  the 
direct  interests  of  the  complainants  therein, 
and  also  in  respect  of  the  legacies  to  Anna 
Holmes,  to  whose  rights  they  have  succeed- 
ed as  her  heirs  at  law.  There  were  demur- 
rers, pleas,  and  answers  by  the  respondents; 
testimony  was  taken;  the  cause  was  submit- 
ted for  final  decree  on  the  evidence,  as  also 
upon  a  motion  to  dismiss  the  bill  for  want 
of  equity;  and  at  the  hearing  the  bill  was 
dismissed.  From  that  decree  this  appeal 
is  prosecuted. 

The  case  thus  presented  for  our  review 
may  be  further  summarized  as  follows:  Hen- 
ry Holmes  died  In  1866,  leaving  a  consider- 
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able  estate,  all  of  which  he  disposed  of  by  win 
to  his  widow,  Anna  Holmes,  his  son,  George 
Holmes,  his  daughter,  Mary  W.  Rives,  and 
Ms  granddaughter,  Annie  Bunting.  The  lat- 
ter afterwards  married  S.  L.  Alexander,  one 
of  the  complainants,  and  became  by  him  the 
mother  of  the  minor  complainants,  and  died 
before  the  commencement  of  this  suit  To 
Mrs.  Anna  Holmes  the  testator  devised  and 
bequeathed  a  life  estate  In  certain  lands,  a 
large  amount  of  personal  property,  and  $20,- 
000  in  money.  To  Mrs.  Rives  he  gave  $12,- 
000  in  money,  $5,000  In  the  stock  of  a  rail- 
way company,  lands,  and  chattels.  To  his 
granddaughter  he  devised  certain  lands.  To 
George  he  devised  the  remainder  in  the  land 
devised  to  Mrs.  Holmes  for  life.  And  then 
made  his  son  and  daughter  and  granddaugh- 
ter his  residuary  devisees  and  legatees,  the 
latter  receiving  one-fourth,  and  the  first  two 
referred  to  each  receiving  one-half  of  the  re- 
maining three-fourths  of  the  estate.  George 
was  named  as  executor,  and  qualified  as  such 
early  in  the  year  1867,— Mrs.  Anna  Holmes 
and  the  defendants,  Joslah  Morris  and  Wil- 
liam C.  Ray,  becoming  sureties  on  his  bond  in 
the  sum  of  $270,000,— and  entered  upon  the 
execution  of  the  wilL  It  is  shown  that  he 
made  a  partial  settlement  of  the  estate  in 
the  probate  court  on  November  30,  1875, 
when  he  had  received  of  the  assets  of  the  es- 
tate the  sum  of  $71,489.78,  and  had  paid  out 
the  sum  of  $4,733.50,  leaving  a  balance  then 
in  his  hands  of  $66,756.28.  It  does  not  ap- 
pear that  any  subsequent,  or  indeed  any 
other,  settlement  was  made  In  the  probate 
court.  It  is  shown  affirmatively  that  he 
paid  the  pecuniary  legacies,  amounting  to 
$12,000,  to  Mrs.  Rives  in  full  during  the  years 
from  1869  to  1877,  and  that  in  1875-76  he 
paid  to  S.  I*  Alexander,  as  husband  and 
trustee  of  Annie  Alexander,  nee  Bunting,  out 
of  the  estate,  $17,682.50.  There  is  evidence 
of  statements  and  admissions  on  the  ports 
of  both  Mrs.  Rives  and  8.  L.  Alexander  that 
the  executor  had  settled  in  full  with  them 
for  the  interests  owned  or  represented  by 
them  in  the  estate.  Alexander,  himself  a 
complainant  in  the  present  bill,  is  not  exam- 
ined as  a  witness  to  deny  these  admissions, 
or  to  gainsay  their  truth,  and  Mrs.  Rives, 
who  was  examined,  testified  that  she  "did 
not  know  whether  she  had  ever  received  her 
full  share  of  her  father's  estate  or  not." 
Mrs.  Anna  HolmeR,  who  only,  besides  George, 
knew  whether  the  latter  had  settled  with 
ber,  or  to  what  extent  he  had  failed  to  do  so, 
died  in  1885;  George,  who  knew  all  the  facts, 
died  In  1S89,  shortly  before  the  filing  of  this 
bill;  and  Mrs.  Alexander,  who,  it  Is  to  be  pre- 
sumed, knew  whether  the  executor  had  fully 
settled  with  her,  died  in  1890,  only  a  few 
months  before  the  filing  of  this  bill.  There 
is  evidence  that  the  sureties  were  given  to 
understand  years  ago  that  the  estate  had 
been  settled,  and  it  is  not  to  be  presumed 
that  they  knew  personally  whether  It  had 


been  or  not,  or  the  state  of  the  accounts. 
One  of  them,  Joslah  Morris,  has  died  since 
the  bill  was  filed.  The  bill  was  filed  August 

20,  1890. 

The  demand  made  by  the  bill  for  an  ac- 
counting and  settlement  is  not  barred  by  any 
statute  of  limitations.  Nor  has  it  passed  un- 
der the  ban  of  the  doctrine  of  prescription  In 
consequence  of  the  lapse  of  20  years,  for  It 
was  not  20  years  from  the  date  of  the  par- 
tial settlement  in  the  probate  court  to  time 
of  bill  filed.  Nor,  Indeed,  has  the  mere  delay 
in  bringing  forward  the  demand,  In  and  of 
itself,  been  sufficient  to  render  It  a  stale  de- 
mand. But,  In  our  opinion,  the  delay;  the 
circumstances  attending  and  characterizing 
it;  the  altered  conditions  surrounding  the 
parties  at  the  time  of  bill  filed  and  now,  and 
the  consequent  uncertainty  that  the  court 
will  ever  be  able  to  decree  a  just  accounting; 
the  uncertainty,  which  can  now  never  be 
satisfactorily  resolved,  whether,  indeed,  there 
have  not  been  full  settlements  with  all  par- 
ties interested;  the  great  and  manifest  dan- 
ger that.  If  this  matter  were  now  opened  up, 
and  the  sureties,  who  are  wholly  Ignorant  of 
the  accounts,  should  be  put  to  an  accounting, 
with  no  living  person  cognizant  of  the  real 
facts  to  aid  In  stating  the  account,  or  to 
depose  to  Its  items  before  the  court, — all 
these  considerations,  we  repeat,  taken  with 
the  long  lapse  of  time  during  which,  while 
the  executor  and  Mrs.  Alexander  and  Mrs. 
Holmes  were  alive,  an  accounting  might 
have  been  had,  render  the  claims  put  for- 
ward in  this  bill  stale  demands,  to  the  sat- 
isfaction of  which  no  court  of  equity  ought 
to,  or  could  Intelligently,  lend  Its  aid.  In 
adopting  this  view  we  go  upon  the  well- 
established  doctrine  of  equity  that  "where, 
from  delay,  any  conclusion  the  court  may 
arrive  at  must  at  best  be  conjectural,  and 
the  original  transactions  have  become  so 
obscured  by  lapse  of  time,  loss  of  evidence, 
and  death  of  parties,  as  to  render  It  difficult, 
if  not  Impossible,  to  do  justice,  the  plaintiff 
will,  by  his  laches,  be  precluded  from  relief; 
and  It  is  not  even  necessary  that  the  court 
should  be  satisfied  that  the  original  claim 
was  unjust,  or  has  been  satisfied."  12  Am. 
&  Eng.  Enc.  Law,  pp.  550,  551.  This  doc- 
trine is  aptly  illustrated  In  a  case  where  a 
bill  was  filed  for  the  settlement  of  partner- 
ship accounts  17  years  after  dissolution.  The 
partners  were  both  dead,  and  the  parties  to 
the  action  were  their  personal  representa- 
tives. It  was  held  that  the  complainant  was 
barred  by  laches,  the  court  saying:  "Some- 
thing may  be  due— I  might  go  further,  and 
say  that  probably  something  is  due— from 
the  estate  of  John  W.  to  the  estate  of  Martin 
Poster  on  account  of  the  transaction  stated 
in  the  bill.  But  the  possibility,  or  even  the 
probability,  that  something  Is  so  due  is  not 
enough  to  entitle  the  complainant  to  an  ac- 
count Independently  of  the  bar  of  the  stat- 
ute, it  would  be  a  sufficient  answer  to  I* 
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claim  for  an  account  that  one  cannot  now  be 
settled  with  any  reasonable  expectation  of 
doing  justice  to  the  defendant,  and  that  com- 
plainant's testator  Is  In  fault  for  not  having 
himself  asserted  and  prosecuted  the  claim." 
Poster  v.  Rison,  17  Grat.  347.  And  the  prin- 
ciple is  thus  stated  In  another  case:  "The 
pretensions  of  the  plaintiffs  against  the  repre- 
sentatives of  Smith  are  at  war  with  the 
sound  and  well-settled  doctrine  of  equity, 
derived  not  merely  from  the  presumptions 
and  bars  which  prevail  at  law,  but  still  more 
comprehensive,  and  founded  upon  considera- 
tions of  policy  and  Justice  that  require  those 
who  Invoke  its  Jurisdiction,  to  do  so  within  a 
reasonable  time  instead  of  lying  by  until,  by 
their  supineness  and  negligence,  there  can  no 
longer  be  a  safe  determination  of  the  contro- 
versy, and  their  adversaries  are  exposed  to  the 
danger  of  injustice  from  the  loss  of  informa- 
tion and  evidence  and  means  df  recourse 
against  others,  occasioned  by  deaths,  insolven- 
cies, and  other  untoward  circumstances.  The 
application  of  this  equitable  doctrine  is  for 
the  sound  discretion  of  the  equitable  forum, 
and  does  not  require  the  conviction  of  the 
court  against  the  original  Justice  of  the  claim 
or  of  any  other  specific  ground  of  defense  but 
its  belief  that  under  the  circumstances  of 
the  case  It  is  too  late  to  ascertain  the  merits 
of  the  controversy."  Smith  v.  Thompson,  7 
Grat  119.  And  so  In  Carat  here  v.  Trustees 
of  Lexington,  12  Leigh,  610,  010,  It  Is  said: 
"No  particular  period  is  fixed  by  the  cases 
as  limiting  the  demand  for  an  account  If 
from  the  delay  which  has  taken  place  it  Is 
manifest  that  no  correct  account  can  be  ren- 
dered, that  any  conclusion  to  which  the  court 
can  arrive  must  be,  at  best,  conjectural,  and 
that  the  transactions  have  become  so  ob- 
scured by  time,  and  the  loss  of  evidence,  and 
the  death  of  the  parties,  as  to  render  It  diffi- 
cult to  do  Justice,  the  court  will  not  relieve. 
It  will  not  answer  the  plaintiff  to  show  prob- 
able title  to  something.  He  must  satisfy  the 
court  that  It  can  extend  relief  without  the 
hazard  of  doing  Injustice  to  the  defendant" 
In  another  case  a  bill  in  equity  was  filed  to 
settle  the  affairs  of  a  dissolved  firm.  The 
accounts  had,  to  some  extent  been  adjusted 
by  arbitration,  but  it  was  urged  that  the 
matter  in  question  had  not  been  included  in 
the  reference.  It  was  held  that  after  a 
delay  of  12  years,  as  it  was  impossible,  in 
consequence  of  the  imperfect  records  kept 
by  the  arbitrators,  and  by  reason  of  the 
deaths  of  parties  and  the  loss  of  evidence,  to 
determine  what  the  arbitrators  had  embraced 
In  their  award,  the  prayer  for  relief  must  be 
refused.  George  v.  Johnson,  45  N.  H.  456. 
And  especially  with  reference  to  accounting 
by  representatives  of  decedents'  estates  that, 
"even  where  no  presumption  [from  lapse  of 
time]  of  payment  arises,  great  delay,  which 
involves  the  loss  of  evidence  and  the  death 
of  parties,  and  creates  a  danger  of  doing  in- 
justice, will  be  sufficient  to  preclude  the  com- 
plainants from  any  relief  by  accounting." 


12  Am.  &  Eng.  Bnc.  Law,  p.  589.  And, 
speaking  of  such  a  case,  the  court  of  appeals* 
of  Virginia  said:  "It  is  a  well-settled  princi- 
ple and  practice  of  courts  of  equity  to  refuse 
relief  to  parties  seeking  to  enforce  stale  de- 
mands, long  deferred,  as  In  this  case,  when 
more  than  a  quarter  of  a  century  has  passed, 
the  original  parties  in  interest  the  witnesses, 
and  the  commissioners  who  settled  the  ac- 
counts are  all  dead,  the  written  evidence  all 
lost,  and  the  aged  fiduciary,  whose  prompt 
and  regular  settlements  for  ten  years  attest 
his  fidelity,  has,  by  the  ravages  of  time  and 
war,  lost  all  his  property  and  information 
and  means  of  defense  against  the  demands 
set  up  in  this  suit  for  the  first  time  in  nearly 
thirty  years,  and  which  must  fall,  if  allowed, 
upon  the  widow  and  children  of  the  innocent 
sureties  of  his  official  bond."  Castleman  v. 
Dorsey,  78  \  a.  342.  This  principle  of  imput- 
ing stateness  to  a  demand  long  delayed, 
though  stin  not  barred  by  positive  statute, 
nor  conclusively  presumed  to  have  been  set- 
tled, when  Incidents  of  the  delay  have  been 
the  deaths  of  parties  and  witnesses  and  the 
loss  of  evidence,  Is  of  most  salutary  applica- 
tion to  the  case  at  bar.  There  seems  little 
question  but  that  the  executor  might  have 
been  brought  to  a  final  and  full  settlement 
at  any  time  within  15  years.  During  that 
period  he  was  living.  Annie  Alexander  was 
also  living,  and  for  two-thirds  of  that  time 
Mrs.  Anna  Holmes  was  alive.  No  reason  Is 
attempted  to  be  assigned  why  the  settlement 
was  not  then  brought  on,  when  the  account 
could  have  been  stated  by  Holmes,  who  had 
knowledge  of  Its  items,  and  when  there  were 
witnesses  who  could  have  supported  it  If  a 
true'  account,  and  overturned  it  If  a  false 
one,  and  shown  what  was  the  true  state  of 
the  executor's  accounts.  It  Is  not  even  sug- 
gested why  these  complainants  waited  all 
these  years  till  the  parties  were  dead,  and 
the  evidence  gone,  when  there  was  no  man 
living  who  could  state  or  support  a  true  ac- 
count md  then,  upon  this  state  of  case 
transpiring,  should  have  at  once  proceeded  to 
call  upon  Morris  and  Ray  to  state  and  prove 
an  account  of  which  neither  of  them  knew 
anything,  and  of  which  there  was  no  evi- 
dence in  existence.  It  is  exceedingly  doubt- 
ful, on  the  showing  made  In  this  case,  wheth- 
er the  complainants  would  be  entitled  to 
anything  on  a  fair  and  full  settlement  of 
this  administration,  were  such  a  settlement 
now  possible.  On  the  other  hand,  It  is  ex- 
ceedingly probable  that  if  the  respondents 
are  railed  on,  as  prayed  in  the  bill,  to  make  a 
settlement  of  this  administration,  and  to  ac- 
count for  what  the  executor  received,  includ- 
ing, of  course,  the  $69,000  shown  to  have 
been  in  his  hands  by  the  records  of  the  pro- 
bate court  in  1875,  they  will  be  made  to  pay 
large  sums  of  money,  not  because  they  owe 
it  or  George  Holmes  owed  it  but  simply  be- 
cause the  witnesses  to  show  that  Holmes 
had  paid  it  have  died  during  the  years  that 
these  complainants  unreasonably  and  with- 
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out  any  shadow  of  necessity  delayed  the  as- 
«  sertlon  of  their  rights,  If,  Indeed,  they  had 
any.    The  chancellor  did  right  In  denying 
the  relief,  and  his  decree  is  affirmed. 

BRICKELL,  C.  J.,  not  sitting. 


(47  La.  Add.) 
STATE  ex  rei.  NEW  ORLEANS  CANAL  ft 
BANKING  CO.  et  aL  t.  HEARD.  State 
Auditor,  et  al.  (No.  11,856.) 
(Supreme  Court  of  Louisiana.    Dec.  16,  1895.) 
Executive  Officers— Refusal  to  Obbt  Statutes 
—Mandamus. 

1.  Executive  officers  of  the  state  govern- 
ment, have  do  authority  to  decline  the  perform- 
ance  of  purely  miuisterial  duties  which  are  im- 
posed upoD  them  by  a  law,  od  the  ground  that 
it  contravenes  the  constitution. 

2.  Laws  are  presumed  to  be,  and  must  be 
treated  aod  acted  upou  by  subordioate  exec- 
utive functionaries  as,  constitutional  aod  legal, 
until  their  unconstitutionality  or  illegality  has 
been  judicially  established. 

8.  Under  our  system  of  government,  it  was 
certainly  never  intended  by  its  founders  that 
an  executive  officer  should  nullify  a  law  by 
neglecting  or  refusing  to  act  under  it. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Fred  D.  King,  Judge. 

Application  by  the  Btate,  on  relation  of  the 
New  Orleans  Canal  &  Banking  Company  and 
the  Louisiana  National  Bank,  for  mandamus 
against  W.  W.  Heard,  state  auditor,  and  oth- 
ers. 

M.  J.  Cunningham,  Atty.  Gen.,  for  appel- 
lants.  Branch  K.  Miller,  for  appellees. 

WATKINS,  J.  Relators  seek  by  man- 
damus to  compel  the  respondents  to  comply 
with  and  perform  their  plain  ministerial  du- 
ties, which  are  designated  in  the  concurrent 
resolution  of  the  general  assembly  known  as 
"Act  182  of  1894,"  directing  the  auditor  to 
warrant,  and  the  treasurer  to  pay,  the 
amounts  claimed  by  them  out  of  the  sur- 
plus interest  fund  of  1889.  Relators  base 
their  claims  upon  a  contract  made  and  en- 
tered Into  by  them  with  the  board  of  liqui- 
dation, representing  the  state  of  Louisiana, 
on  the  26th  of  December,  1886,  and  renewed 
on  the  3d  of  June,  1888,  whereby  they  en- 
gaged, as  fiscal  agents  of  the  state,  to  cash 
and  carry  the  coupons  of  all  valid  consoli- 
dated and  constitutional  bonds  of  the  state, 
up  to  and  including  those  falling  due  on  the 
1st  of  July,  1889,  as  specifically  stipulated 
therein.  They  aver  that,  under  said  con- 
tract, they  respectively  paid  to  the  holders 
of  Interest  coupons  upon  consolidated  bonds 
of  the  state  of  Louisiana,  which  were  pre- 
sented to  them  for  payment,  each  the  sum 
of  $2,616,  which  sums  they  are  entitled  to 
have  reimbursed  to  them,  respectively,  "by 
their  principal,  the  state  of  Louisiana,  for 
whose  benefit  and  account  the  said  sums 
were  paid."  They  further  aver  that  there 
remains  In  the  hands  of  the  respondent  state 


treasurer  an  unexpended  balance,  exceeding 
$10,000,  of  the  amount  of  the  appropriation 
made  by  the  general  revenue  act  of  the  year 
1888,  being  Act  48  of  that  year,  to  pay  inter- 
est coupons  of  the  state  of  Louis  ana  which 
became  due  on  the  1st  of  January,  and  the 
1st  of  July,  1889;  that  such  unexpended  bal- 
ance is.  in  law,  applicable  to  the  reimburse- 
ment of  the  aforesaid  sums  by  them  paid, 
as  fiscal  agents  of  the  state;  that  there  is  no 
other  appropriation  of  said  balance;  that  by 
Concurrent  Resolution  No.  182  of  the  General 
Assembly  of  1894,  the  respondent  auditor  is 
directed  to  warrant  for,  and  the  respondent 
treasurer  Is  directed  to  pay,  them,  respective- 
ly, the  aforesaid  sums,  and,  in  violation  and 
disregard  of  their  duties  therein  specified, 
said  respondents  have  refused  and  declined, 
the  one  to  issue  his  warrant,  and  the  other 
to  make  payment  to  them,  of  the  aforesaid 
sums,  as  it  is  then*  plain  ministerial  duty  to 
do.  Therefore  relators  complain,  and  pi  ay 
for  a  peremptory  mandamus  to  compel  re- 
spondents' performance  of  duty. 

Respondents,  represented  by  the  attorney 
general,  represent  that  the  claims  of  relators 
are  for  the  payment  of  certain  coupons.  No. 
31,  due  July,  1889,  as  shown  by  the  list  there- 
of furnished  by  relators  to  the  auditor.  That 
said  coupons  were  clipped  from  consolidated 
bonds  which  the  state  did  not  owe,  which 
are  null  and  void,  and  which  should  have 
been  destroyed  by  the  direction  of  the  consti- 
tution and  the  law,  but  which  were  fraudu- 
lently and  Illegally  put  upon  the  market  by 
a  former  treasurer  of  the  state.  That  the 
bonds  from  which  said  coupons  were  clipped, 
belonged,  some  to  the  agricultural  and  me 
chanlcal  college,  and  some  to*  the  seminary, 
fund;  and  some  had  been  received  in  ex- 
change for  constitutional  bonds.  That  the 
said  bonds  belonging  to  the  agricultural  and 
mechanical  college  fund  were  declared  null 
and  void  after  the  1st  of  January,  1880,  and 
the  general  assembly  was  prohibited  from 
ever  making  any  provision  for  payment,  and 
was  ordered  to  destroy  the  same  by  article 
233  of  the  constitution.  That,  as  the  coupon 
is  a  part  of  the  bond,  the  state  does  not  owe 
it,  and  the  legislature  is  prohibited  from  pay- 
ing it,  and  therefore  Concurrent  Resolution 
182  of  1894  is  null  and  void,  as  In  violation 
of  the  constitution,  as  well  as  Act  48  of  1S8S, 
in  so  far  as  it  may  be  held  to  make  appropri- 
ation to  pay  those  invalid  coupons.  That  the 
obligation  of  the  state  evidenced  by  those 
bonds  was  extinguished  by  that  exchange, 
and  neither  the  treasurer  nor  any  other  per- 
son had  or  has  the  legal  power  to  revive  that 
obligation  by  an  illegal  reissue  of  the  bonds. 
That  therefore  the  state  does  not  owe  said 
bonds  or  coupons,  and  the  legislature  is  with- 
out power  to  pay  them,  and  respondents  have 
no  right  to  pay  them.  That  the  appropria- 
tion made  by  Act  48  of  1888  to  pay  interest 
coupons  was  only  to  pay  coupons  clippea 
from  valid  and  legally  outstanding  bonds, 
and  not  from  bonds  illegally  and  fraudulent- 
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ly  issued  or  put  in  circulation.  That  the  sur- 
plus fund  remaining  In  the  treasury,  left 
from  said  appropriation  after  paying  all  val- 
id coupons  of  the  year,  must  be  used  by  the 
board  of  liquidation  In  buying  up  valid  con- 
solidated bonds,  and  cannot  be  used  to  pay 
interest  on  fraudulent  bonds.  That,  as  the 
state  does  not  owe  interest  on  these  bonds, 
the  payment  of  these  coupons  would  be  a 
gratuity,  which  the  legislature  cannot  make. 
That  the  concurrent  resolution  (Act  182  of 
1894)  is  a  disguised  appropriation,  and  the 
legislature  cannot  appropriate  money  by  con- 
current resolution;  but  such  an  appropria- 
tion as  this,  if  within  the  legislative  power, 
would  have  to  be  made  by  two  separate  bills, 
introduced  after  30  days'  proper  advertise- 
ment, and  passed  in  the  regular  way,  and 
after  all  constitutional  delays  and  require- 
ments had  been  complied  with,  whereas  the 
concurrent  resolution  (182  of  1894)  was  pass- 
ed as  a  single  resolution,  without  any  of 
these  formalities  or  delays. 

On  the  trial,  the  evidence  showed  that  re- 
lators had  paid  and  expended  the  sums  of 
money  claimed  in  satisfaction  and  discharge 
of  coupons  clipped  from  that  species  of 
bonds  known  as  "Agricultural  and  Mechan- 
ical College  Bonds,"  In  greater  part,  and 
that  same  were  those  falling  due  on  the  1st 
of  July,  1889,  and  which  were  duly  present- 
ed to  them,  as  fiscal  agents  of  the  state  of 
Louisiana,  for  payment,  by  the  holders  there- 
of, in  the  due  course  of  business,  and  in  pur- 
suance of  their  contract  with  the  state.  It 
was  admitted  by  the  attorney  general,  on  be- 
half of  the  respondents,  that  there  is  money 
enough  in  the  interest  fund  of  1889,  appro- 
priated by  Act  48  of  1888,  to  cover  the 
amounts  claimed  by  the  relators.  It  is 
shown  that  due  and  proper  demand  was 
made  of  respondents  for  compliance  with 
the  provisions  of  Concurrent  Resolution  182 
of  1894,  without  avail.  The  attorney  general 
Introduced  in  evidence  the  Joint  report  of  the 
auditor  and  treasurer,  containing  a  list  of 
consolidated  and  constitutional  bonds,  as 
classified  by  the  New  Orleans  stock  ex- 
change, and  other  evidence  conforming  to 
the  averments  of  the  respondents'  answer,— 
particularly  extracts  from  the  published 
journals  of  the  senate  and  house  of  repre- 
sentatives of  the  session  of  1894,  showing 
the  course  of  legislative  proceedings  in  the 
Introduction  and  passage  of  House  Concurrent 
Resolution  No.  27,  and  which  bears  the  num- 
ber 182  in  the  published  Acts  of  1894.  The 
record  contains  the  following  admissions  of 
counsel  pro  and  con,  viz.:  "It  is  hereby  ad- 
mitted that  the  coupons  sued  upon  were 
clipped  from  the  bonds  illegally  issued  by 
the  treasurer.  That  they  became  due  on 
July  1,  1889,  and  were  paid  on  that  date  by 
the  relators'  banks,  without  any  notice  or 
knowledge  that  they  were  fraudulent,— [they 
being]  fiscal  agents  of  the  state,— on  date  of 
their  presentation.  That  similar  coupons  clip- 
ped from  same  bonds  had  been  paid  on  presen- 


tation by  the  fiscal  agents,  on  the  1st  of  Janu- 
ary and  July  of  each  year  from  the  time  they 
were  put  in  circulation,  up  to  and  including 
the  coupon  due  1st  of  July,  1889;  up  to  that 
time  there  having  been  no  suspicion  of  fraud, 
and  all  of  said  payments  having  been  al- 
lowed by  the  auditor  and  treasurer  in  settle- 
ments made  with  the  fiscal  agents.  That, 
after  these  coupons  were  paid  by  relators, 
the  fraudulent  Issue  of  the  bonds  was  discov- 
ered, in  September,  1889,  and  they  were  not 
allowed  credit  therefor  in  their  settlement 
with  the  treasurer." 

The  language  of  the  concurrent  resolution 
(182  of  1894)  is  as  follows,  viz.: 
"No.  182.  Concurrent  resolution,  authoriz- 
ing and  directing  the  auditor  to  warrant 
for,  in  favor  of,  the  Louisiana  National 
Bank  and  the  New  Orleans  Canal  and 
Banking  Company,  both  of  the  city  of 
New  Orleans,  and  the  treasurer  to  pay 
said  banks,  the  amount  of  certain  interest 
coupons,  paid  by  the  said  banks  as  fiscal 
agents  of  the  state  of  Louisiana,  on  July 
1st,  1889. 

"Whereas,  in  the  year  1889  the  Louisiana 
National  Bank  and  New  Orleans  Canal  and 
Banking  Company,  both  of  the  city  of  New 
Orleans,  were  fiscal  agents  of  the  state  of 
Louisiana;  and  whereas,  in  such  capacity  as 
fiscal  agents  the  said  banks  paid  to  the  hold- 
ers thereof  certain  Interest  coupons  of  cer- 
tain consolidated  bonds  of  the  state  of  Louis- 
iana, maturing  July  1st,  1889;  and  whereas, 
the  bonds  from  which  said  coupons  had  been 
detached  were  subsequently  ascertained  to 
be  the  property  of  the  state  of  Louisiana, 
and  which  had  fraudulently  been  put  in  cir- 
culation by  E.  A.  Burke,  then  treasurer  of 
the  state  of  Louisiana;  and  whereas,  there 
remains  in  the  hands  of  the  state  treasurer  a 
balance  of  appropriations  made  by  the  legis- 
lature of  1888,  to  pay  the  interest  upon  the 
consolidated  bonds  of  the  state  of  Louisiana: 

Approprta-  "Therefore  be  it  resolved  by 
oAhlTiISiS  the  senate  of  the  state  of  Louis- 
iana Nation-  iana,  the  house  of  representatives 
?heBN^  oS  concurring  therein,  that  the  au- 
leans  Canal  ditor  is  authorized  and  directed 
Bank.         to  warrant  m  £aVor  0f  the  said 

Louisiana  National  Bank  for  the  sum  of  $2,- 
616.00  and  the  said  New  Orleans  Canal  and 
Banking  Company  for  the  sum  of  $2,616.00, 
being  the  respective  sums  paid  by  them  as 
fiscal  agents  as  aforesaid,  upon  any  unex- 
pended balance  hi  the  hands  of  the  state 
treasurer,  of  the  appropriation  made  for  the 
payment  of  Interest  upon  the  consolidated 
bonds  of  the  state  of  Louisiana,  by  the  legis- 
lature of  1888;  and  the  treasurer  Is  hereby 
authorized  and  directed  to  pay  said  banks 
the  said  sums  in  the  usual  course 

"G.  W.  Bolton, 

"Speaker  of  the  House  of  Representatives. 

"H.  R.  Lott, 
"President  pro  Tempore  of  the  Senate." 

On  this  statement  of  the  Issues  raised,  we 
have  three  questions  for  consideration,  to 


Digitized  by  Google 


748 


SOUTHERN  REPORTER,  Vol.  18. 


wlt:  First  Whether  It  was  within  the  com- 
petency of  the  legislature  to  sppropriate  or 
apply  money  from  the  state  treasury  to  the 
reimbursement  of  the  relators'  claims  for 
money  expended  in  the  payment  of  the  In- 
terest coupons  taken  from  consolidated 
bonds,  of  the  denomination  of  "Mechanical 
and  Agricultural  College  Bonds,"  and  from 
constitutional  bonds,  which  matured  on  the 
1st  of  July,  1889.  Second.  Whether,  In  fact, 
Concurrent  Resolution  182  of  1894  was  not 
an  act  of  appropriation,  In  disguise,  and  en- 
acted without  observance  of  constitutional 
forms  and  legal  requirements,  and  therefore 
absolutely  null  and  without  legal  effect 
Third.  Whether  the  unexpended  balance  in 
the  state  treasury,  resulting  from  the  gen- 
eral appropriation  act  of  1888,  can  be  reach- 
ed and  controlled  by  Concurrent  Resolution 
182  of  1894,  or  is  same,  by  law,  dedicated  to 
the  board  of  liquidation  for  the  purchase  of 
outstanding  valid  constitutional  bonds  of  the 
state. 

1.  This  is  not  a  suit  against  the  state.  II 
Is  a  mandamus  proceeding  undertaken  by 
relators,  as  the  quondam  fiscal  agents  of  the 
state,  for  the  purpose  of  coercing  the  per- 
formance of  an  alleged  ministerial  duty 
which  a  concurrent  resolution  of  the  general 
assembly  has  imposed  upon  the  respondents 
as  executive  officers  of  the  state  government. 
In  such  a  proceeding  the  state  cannot  be  snid 
to  have  been  sued.  She  could  not  be  sued  with- 
out spscial  legislative  permission.  In  State  v. 
NIcholls,  42  I*.  Ann.  209,  7  South.  738,  we  said 
that  "a  mandamus  against  the  register  of  the 
state  land  office,  to  coerce  his  performance  of 
duties  purely  ministerial.  Is  not  a  suit  against 
the  state.  Mandamus  will  go  to  the  audit- 
or, treasurer,  or  register  of  the  land  office 
of  the  state,  In  appropriate  cases."  In  State 
ex  rel  Collins  v.  Jumel,  30  La.  Ann.  863, 
our  predecessors  said:  "The  state  is  sov- 
ereign and  cannot  be  sued  by  her  citizens, 
In  her  own  courts,  without  her  permission; 
but  a  civil  proceeding,  by  which  one  officer 
of  the  state  seeks  to  compel  another  officer 
of  the  same  state  to  perform  a  ministerial 
duty,  Is  not,  in  the  proper  sense  of  the  words, 
a  suit  against  the  state.  Nothing  is  more 
common  than  for  a  party  who  has  a  claim 
against  the  state,  whether  for  salary  as  an 
officer  or  for  money  due  on  other  accounts, 
to  have  his  right  to  payment  adjudicated 
through  and  by  means  of  a  mandamus 
against  the  auditing  officer.  It  Is  recognized 
by  us  as  a  legitimate  mode  of  ascertaining 
what  are  the  rights  of  persons  who  have  or 
who  prefer  claims  against  the  state."  State 
v.  Burke,  33  La.  Ann.  969;  State  v.  Steele,  37 
La.  Ann.  353;  State  v.  Clinton,  28  La.  Ann.  47; 
State  v.  Clinton,  28  La.  Ann.  72.  Those  de- 
cisions are  In  line  with  those  of  the  supreme 
court  of  the  United  States:  Marbury  v. 
Madison,  1  Cranch,  137;  Kendall  v.  U.  S.,  12 
Tet.  608;  Board  of  Liquidation  v.  McComb, 
92  U.  S.  541.  The  principles  announced  in 
those  decisions,  are  in  strict  keeping  with 


the  relief  demanded  by  the  relators  In  tbe 
instant  case.  Exactly  the  converse  of  the 
foregoing  proposition  is  announced  in  State 
v.  Board  of  Liquidation,  42  La.  Ann.  647,  7 
South.  706,  and  8  South.  577.  In  that  case 
we  held:  "Whenever,  by  the  constitution 
and  laws  of  a  state,  officers  of  the  executive 
branch  of  the  government  are  vested  with 
discretionary  powers  and  functions  In  the 
performance  of  civil  duties,  or  when  political 
powers  and  responsibilities  are  devolved  up- 
on them,  they  are  not  amenable  to  judicial 
process.  In  such  case  their  acts  are  only 
politically  examinable."  The  relators  nave 
brought  themselves  strictly  within  the  prin- 
ciples announced  In  the  Collins  Case,  their 
demands  being  predicated  upon  claims  for 
moneys  expended  for  account  and  In  pursu- 
ance of  their  contract  with  the  board  of  liq- 
uidation, and  their  right  to  mandamus  de- 
pending upon  the  terms  of  Act  182  of  1S94. 

In  State  v.  Steele,  supra,  relator  asserted 
a  claim  against  tbe  state,  to  meet  which  the 
legislature  had  made  an  appropriation,  di- 
recting Its  payment  out  of  any  money  in  the 
treasury  not  appropriated,  and  complained 
that  the  auditor  had  declined  to  issue  his 
warrant  on  the  treasury  therefor;  the  latter 
denying  his  right  to  issue  such  warrant  and 
offering  relator  his  warrant  on  the  general 
fund.  The  court,  in  speaking  of  the  legisla- 
tive act,  said:  "It  was  passed  while  there 
was  money  enough  In  the  treasury  to  pay 
It,  and  before  any  appropriation  of  it  to  any 
other  object  to  prevent  or  Impair  Its  pay- 
ment. The  general  assembly  most  probably 
understood  the  exact  condition  of  this  fund 
then,  and  employed  the  language  used  in  the 
act  to  cause  its  application  to  the  admitted 
iudebtedness.  The  words  of  the  act  are  en- 
tirely sufficient  to  accomplish  this  end,  by 
charging  that  fund  and  any  other  fund  in 
existence  with  a  reserve  for  that  purpose." 
"The  legislature  did  not  propose  to  postpone 
the  payment  of  the  claim.  They  contemplat- 
ed to  have  it  paid  from  any  money  in  the 
treasury  which  had  jot  been  previously 
specifically  destined,  set  apart  or  appro- 
priated for  another  object."  While  it  is 
made  the  general  duty  of  the  auditor  to  ex- 
amine, audit,  and  settle  all  claims  which  are 
presented  against  the  state,  and  payable  out 
of  the  treasury,  and  to  that  end  It  is  made 
his  duty  to  examine  all  the  evidence  in  sup- 
port thereof,  before  issuing  his  warrant 
therefor,  yet  the  act  on  which  relators'  suit 
Is  predicated  In  terms  declares  that  they,  re- 
spectively, paid  and  expended  the  sums 
claimed  while  acting  in  the  capacity  of  fiscal 
agents  of  the  state,  in  pursuance  of  their 
respective  contracts,  In  paying  "coupons  of 
certain  consolidated  bonds  of  the  state  of 
Louisiana,  maturing  July  1,  1889,"  and  that 
"the  bonds  from  which  said  coupons  had 
been  detached  were  subsequently  ascertain- 
ed to  be  the  property  of  the  state  of  Louis- 
iana, and  which  had  fraudulently  been  put 
In  circulation  by  E.  A.  Burke,  then  treasurer 
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of  the  state  of  Louisiana."  And,  having 
made  this  statement  of  fact,  the  act  further 
declares  "that  the  auditor  is  hereby  author- 
ized and  directed  to  warrant"  in  their  favor, 
for  said  sums,  "upon  any  unexpended  bal- 
ance In  the  bands  of  the  state  treasurer,  of 
the  appropriation  made  for  the  payment  of 
interest  upon  the  consolidated  bonds  of  the 
state  of  Louisiana  by  the  legislature  of  1888; 
and  the  treasurer  is  hereby  authorized  and 
directed  to  pay  said  banks  the  said  sums  in 
the  usual  course."  So  it  Is  clear  that  the 
facta  are  found,  and  the  duty  is  imposed,  by 
the  legislature,  thus  dispensing  the  auditor 
from  the  performance  of  the  general  duty 
of  examining  the  facts  upon  which  relators' 
claims  are  founded.  In  People  v.  Lawrence, 
36  Barb.  177,  It  was  held  "that  the  courts 
have  nothing  to  do  with  the  correctness  or 
incorrectness  of  tbe  legislative  opinion,  and 
must  assume  tbe  fact  to  be  as  the  legisla- 
ture assume  or  admit  it  to  be."  In  Bank  v. 
Fenno,  8  Wall.  653,  it  was  said  that  "the 
motive  of  the  legislature  in  passing  a  law 
cannot  be  Inquired  Into  by  tbe  courts." 
Judge  Cooley  declares  it  to  be  the  consensus 
of  tbe  best  judicial  opinion  "that  a  statute 
ia  assumed  to  be  valid  until  some  one  com- 
plains whose  rights  it  Invades."  Cooley, 
Const.  Llm.  pp.  163, 188.  In  Lusher  v.  Scites, 
4  W.  Va.  11,  it  was  decided  that  the  courts 
cannot  go  into  an  inquiry  as  to  the  truth 
or  falsity  of  facts  upon  which  an  act  of  the 
legislature  is  predicated.  It  becomes  mani- 
fest, therefore,  that  the  discretion  of  the  au- 
ditor in  the  premises  was  eliminated  from 
the  case,  and  the  purely  ministerial  function 
of  issuing  his  warrant  preserved  (Higb,  Extr. 
Rem.  ii  101,  104);  that,  in  this  respect,  the 
ministerial  duty  which  is  imposed  upon  the 
auditor  is  likewise  imposed  upon  the  treas- 
urer. Now,  in  Hommerich  v.  Hunter,  14  La. 
Ann.  225,  it  was  stated  that  the  respondent 
"refused  to  pay  the  warrants,  on  the  ground, 
among  others,  that  from  hit  construct  on  of 
Act  JS'o.  143  of  [1858]  tbe  money  claimed  by 
these  warrants  was  not  due"  the  relator;  but 
the  court  beld  that  he  had  no  such  power, 
under  the  law,  and  said  that  "the  payment  of 
the  warrants  was  a  ministerial  duty  imposed 
upon  the  treasurer."  (Our  italics.)  And,  in 
the  course  of  their  argument  on  the  respond- 
ents' pretensions,  they  said:  "Such  an  ar- 
gument, if  legitimate,  would  justify  tbe  in- 
terference of  public  officers  with  the  peculiar 
functions  appropriate  to  each,  and  would 
produce  such  collisions  in  the  administra- 
tion of  public  affairs  ss  to  materially  impede 
the  proper  and  necessary  operations  of  gov- 
ernment." 

Accepting  this  as  the  true  doctrine  applica- 
ble to  executive  officers  of  the  state  govern- 
ment, Is  it  not  applicable  with  much  greater 
force  to  an  attempted  Invasion  of  tbe  preroga- 
tives of  the  legislature?  If  an  act  of  the 
legislature  has  formally  and  in  terms  de- 
clared that  certain  claims  against  the  state 
are  Just  and  well  founded,  and  ordered  the 


auditor  to  warrant  on  the  treasury  there- 
for, and  the  treasurer  to  pay  same,  can  ei- 
ther question  the  authority  of  the  general  as- 
sembly, or  go  behind  the  act  and  inquire  into 
the  evidence  on  which  such  claims  are  based, 
or  the  constitutionality  of  the  act?  While, 
under  tbe  peculiar  circumstances  of  tbe  case, 
we  entertained  the  charge  of  unconstitution- 
ality in  the  act  of  the  legislature  which  was 
raised  by  the  secretary  of  state,  as  relator 
in  the  case  of  State  v.  Secretary  of  State,  43 
La.  Ann.,  at  page  647,  9  South.  776,  yet  we 
safeguarded  it  In  this  way:  "We  may  state, 
as  a  preliminary  to  the  discussion  of  the  re- 
maining Issues  in  the  return,  that  the  right 
of  the  secretary  of  state  to  raise  such  Issues 
for  judicial  determination,  as  prerequisite  to 
granting  relief  by  mandamus  compelling  him 
to  publish  the  proposed  amendment,  is  very 
questionable  indeed.  But  we  are  indisposed 
to  hamper  and  circumscribe  any  remedies  the 
respondent  thinks  himself  entitled  to,  and 
will  undertake  the  investigation  of  the  issues 
raised,  only  for  the  purpose  of  determining 
whether  the  alleged  Invalidities  in  the  con- 
fection of  the  proposed  amendment,  and  its 
alleged  illegal  and  unconstitutional  features, 
are  so  glaring  and  patent  as  to  furnish  the 
secretary  of  state  Just  ground  of  refusal  to 
publish  it."  From  the  foregoing,  it  is  quite 
clear  that  this  charge  of  unconstitutionality 
and  illegality  of  an  act  of  the  legislature  can- 
not be  regarded  as  a  precedent  justifying  its 
application  in  ordinary  cases  like  this.  In 
State  v.  Shakespeare,  41  La.  Ann.  156,  6 
South.  592,  this  question  arose,  and  was  ex- 
pressly decided,  the  court  holding  that  "laws 
are  presumed  to  be  constitutional  until  the 
contrary  is  judicially  established;  and  they 
must  be  executed  by  the  officers  upon  whom 
they  Impose  the  duty  of  doing  so,  who  have 
no  authority  to  resist  the  execution  thereof 
on  the  ground  that  they  contravene  the  con- 
stitution." Again:  "Therefore,  when  the  Ju- 
diciary, whose  duties  are  to  pass  upon  the 
constitutionality  of  an  act,  is  so  careful  and 
conservative  In  its  deliberations  before  pass- 
ing judgment  as  to  Its  validity,  It  seems  but 
reasonable  to  require,  in  a  well-constituted 
government,  obedience  to  it  by  officers  who 
are  to  execute  it  until  its  constitutionality  is 
passed  upon  by  the  Judiciary."  In  Bassett 
v.  Barbln,  11  La.  Ann.  672,  the  old  court  said: 
"It  was  probably  In  the  contemplation  of  the 
legislature  that  the  duty  would  be  performed 
by  the  sheriff  In  office  at  tbe  time  of  tbe  pro- 
mulgation of  the  law,  but  it  surely  was  never 
intended  that  that  functionary  could  nullify 
the  law  by  neglecting  or  refusing  to  execute 
It"  In  State  v.  Judge  of  Tenth  Judicial 
Dist,  33  La.  Ann.  1222,  It  was  held  that  the 
judge  of  the  district  court  has  no  right  to  re- 
fuse leave  to  the  district  attorney  to  file  an 
information  on  the  ground  that,  In  his  opin- 
ion, the  statute  under  which  the  prosecution 
is  Instituted  is  unconstitutional;  that  it  was 
"a  matter  of  defense,  exclusively  within  the 
discretion  of  the  accused,  who  can  urge  It  hi 
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arrest  of  judgment"  In  Fisher  v.  Steele,  38 
La.  Ann.  447,  1  South.  882,  the  court,  after 
quoting  from  Cooley,  Const  Llm.  one  of  the 
extracts  made  below,  said:  "That  principle 
is  suggestive  of  a  grave  doubt  of  the  right  of 
plaintiff  In  this  case  to  assail  the  constitu- 
tionality of  the  statute  under  discussion,"  etc. 
In  State  v.  Jumel,  32  La.  Ann.  60,  It  was 
held  that  the  auditor  cannot  be  compelled  by 
a  mandamus  to  levy  a  certain  tax,  even 
though  an  act  of  the  legislature  made  it  his 
express  duty  to  do  bo,  when  it  appears  that 
his  doing  so  would  be  in  disregard  of  a  final 
decision  of  the  supreme  court  pronouncing 
the  act  unconstitutional,  and  in  direct  con- 
travention of  a  subsequent  act  of  the  legis- 
lature. In  State  v.  Clinton,  27  La.  Ann.  420, 
It  was  held  that,  In  a  mandamus  proceeding, 
the  question  whether  the  state,  by  her  legis- 
lation on  the  subject,  has  Impaired  the  obli- 
.  gations  of  her  contract  with  the  relator.  Is  a 
matter  that  cannot  be  decided  in  this  contro- 
versy, because  the  state  is  not  a  party  to  the 
suit,  and  the  auditor  has  no  interest  in  the 
solution  of  the  question.  The  same  observa- 
tion is  applicable  to  other  constitutional  ob- 
jections raised  by  the  relator.  This  decision 
and  others  of  Its  kind,  is  well  illustrated  by 
that  in  State  v.  Judge  of  Fifth  Judicial  Dlst, 
5  La.  Ann.  756,  where  the  act  of  the  legis- 
lature providing  for  the  trial  of  causes  in 
which  a  district  judge  shall  be  recused  by 
the  judge  of  an  adjoining  district  was  al- 
leged to  be  unconstitutional  by  the  respond- 
ent, and  held  to  be  valid  by  the  court.  It  be- 
ing a  question  in  which  the  judge  had  an  in- 
terest, and  which  was  a  necessary  issue  to  be 
disposed  of.  In  that  case,  the  judge  was 
called  upon  to  test  the  constitutionality  of 
the  law  as  a  matter  of  defense. 

We  have  thought  It  advisable,  owing  to 
the  great  Importance  of  the  question,  to  go 
over  the  jurisprudence  of  other  states;  and 
we  have  examined  all  the  cases  within  our 
reach,  and  have  made  the  following  extracts 
therefrom  as  the  result  of  that  examination. 
In  State  v.  Gibbs,  13  Fla.  55,  It  was  held  that, 
an  act  of  the  legislature  repealing  the  law- 
imposing  the  duty  on  respondent,  pending 
trial,  without  saving  the  proceedings,  having 
been  called  to  the  attention  of  the  court,  the 
power  was  gone,  and  the  proceedings  must 
be  dismissed.  In  State  v.  Barnes,  25  Fla.  298, 
5  South.  722,  it  was  said  that,  while  it  is  not 
ordinarily  a  case  calling  for  mandamus,  "be- 
cause respondent  went  out  of  the  way  to  ex- 
ercise his  discretion  on  a  question  not  proper- 
ly within  it,  or  because  he  gave  a  reason,  if 
a  wrong  one,  for  his  decision  on  a  question  to 
which  his  discretion  did  not  reach."  yet,  "In 
either  case,  we  have  seen  that  mandamus 
has  been  allowed."  In  State  v.  Lafayette 
County  Court,  41  Mo.  221,  the  writ  was  grant- 
ed against  the  county  court  to  give  relief 
against  abuse  and  oppression.  In  Nelson  v. 
Edwards,  55  Tex.  380,  it  was  held  that  man- 
damus should  go  "because  the  commission- 
ers went  outside  of  their  discretion  in  at  all 


considering  the  controversy  between  the  par- 
ties as  to  which  of  the  two  was  entitled  to 
the  office."   In  Gulick  v.  New,  14  Ind.  93, 
the  writ  was  granted  on  the  ground  that  the 
clerk  whose  duty  it  was  to  approve  sheriff's 
bonds,  refused  "because  another  was  In  the 
office,  claiming  it"   The  situation  was  the 
same  in  Case  of  Prickett  20  N.  J.  Law,  134; 
also,  In  Beck  v.  Jackson,  43  Mo.  117.  In 
Daniels  v.  Miller,  8  Colo.  542,  9  Fac.  18,  the 
writ  went  to  the  clerk  of  court,  "because  be 
refused  to  approve  an  appeal  bond,  on  the 
ground  the  court  held  that  appeal  did  not 
He."   In  State  v.  Lewis,  10  Ohio  St  128,  the 
writ  Issued  because  "the  officers  to  approve 
sheriff's  bond  refused  because.  In  their  opin- 
ion, the  bond  was  not  presented  within  the 
time  for  approval  required  by  law."    In  In- 
surance Co.  v.  Cleveland,  76  Ala.  321,  it  was 
issued  to  the  clerk  because  "he  refused  to 
approve  an  attachment  bond,  because  the 
sureties  were  nonresidents  of  the  county,  the 
law  not  requiring  sureties  to  be  residents  of 
the  county,"  etc.   In  State  v.  Barnes,  supra, 
the  court,  after  reviewing  and  analyzing 
many  cases,  said:  "These  cases  resting  on 
mistake  of  law,  it  Is  Important  to  observe  that 
It  was  law  not  connected  with  the  sufficiency 
of  the  bond,  as  to  its  form,  legality,  and  sure- 
ties, and  therefore  law  outside  of  the  discre- 
tion given  for  the  approval  of  bonds.   •  *  • 
Courts  only  check  the  exercise  of  discretion 
when  assumed  in  regard  to  matters  not  prop- 
erly within  it  or  when  mistake  is  made  in  law 
not  germane  to  the  discussion."    Page  308, 
25  Fla.,  and  page  722,  5  South.   In  Franklin 
Co.  v.  State,  3  South.  471,  the  Florida  court 
say:  "Not  only  Is  it  true  that  a  court  will 
not,  as  a  general  rule,  pass  upon  a  constitu- 
tional question,  and  decide  a  statute  to  be 
Involved  unless  a  decision  upon  that  very 
point  becomes  necessary,  but  It  is  also  a  rule 
that  a  court  will  not  listen  to  an  objection 
made  to  the  constitutionality  of  a  statute  by 
a  party  whose  rights -it  does  not  affect  and 
who  has,  therefore,  no  interest  in  defeating 
it."   In  Jones  v.  Black,  48  Ala.  540,  the  court 
'say:  "A  party  who  seeks  to  have  an  act  of 
the  legislature  declared  unconstitutional  must 
not  only  show  that  he  Is  or  will  be  injured 
by  it,  but  he  must  also  show  how  and  in 
what  respect  be  is  or  will  be  Injured  and 
prejudiced  by  it   Injury  will  not  be  pre- 
sumed.  It  must  be  shown."   In  Hingham  & 
Q.  Bridge  &  Turnpike  Corp.  v.  Norfolk  Co., 
6  Allen,  360,  the  Massachusetts  court  held 
that  the  validity  of  a  statute  can  be  called 
in  question  only  by  those  having  a  direct  In- 
terest in  the  rights  supposed  to  be  injuriously 
affected  by  its  provisions.   In  People  v.  Rens- 
selaer &  S.  R.  Co.,  15  Wend.  113,  where  the 
attorney  general  filed  an  Information  in  the 
nature  of  a  quo  warranto,  to  contest  respond- 
ents' right  to  brild  a  bridge  across  the  Hud- 
son river,  It  was  held  that  the  constitutional- 
ity of  the  legislative  act  authorizing  its  con- 
struction "cannot  be  called  in  question  by 
the  people,  but  that  Individuals  alleging  them- 
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selves  to  be  injured  thereby  can  alone  raise 
the  question."  Smith  v.  McCarthy,  56  Pa  St. 
350;  Marshall  v.  Donovan,  10  Bush,  681; 
Williamson  v.  Carlton,  51  Me.  440;  Dejarnett 
v.  Haynes,  23  Miss.  600;  State  v.  Hill,  10 
Neb.  58,  4  N.  W.  514;  Howard  v.  McDiarmid, 
26  Ark.  100.  In  Van  Horn  v.  State,  64  N. 
W.  365,  the  Nebraska  court  said:  "But  the 
courts  themselves  will  enforce  a  statute,  un- 
less it  la  clearly  repugnant  to  the  constitution; 
and  in  discharging  the  functions  of  their  of- 
fices, ministerial  officers  should,  of  course,  ex- 
ercise the  greatest  caution  on  such  questions. 
A  doubt  as  to  the  validity  of  a  statute  would 
not  Justify  them  In  disregarding  it  The 
peace  of  the  community,  the  orderly  conduct 
of  government,  require  that  only  in  clear 
cases  of  unconstitutionality  should  they  re- 
fuse obedience  to  legislative  acts.  They  al- 
ways disregard  those  at  their  peril."  In 
State  v.  Douglas  Co.,  18  Neb.  506,  26  N.  W. 
315,  it  was  held  that,  on  an  application  for 
mandamus  against  county  commissioners  to 
compel  them  to  call  an  election,  "the  court 
would  not,  In  that  proceeding,  determine 
whether  or  not  the  act  was  in  contravention  of 
the  constitution."  State  v.  Stevenson  (Neb.) 
25  N.  W.  585;  State  v.  Moore,  40  Neb.  854,  50 
N.  W.  755.  In  People  v.  Salomon,  54  I1L  30, 
it  was  held  that  "a  ministerial  officer  cannot 
be  allowed  to  decide  upon  the  validity  of  a 
law.  and  thus  exempt  himself  from  responsi- 
bility for  disobedience  to  the  command  of  a 
peremptory  mandamus,  his  disobedience  to 
the  law  being  the  cause  of  his  inability  to 
obey  the  command  of  the  court  It  is  the 
duty  of  a  ministerial  officer  to  obey  the  act 
of  the  legislature  directing  his  action,  not  to 
question  or  decide  upon  its  validity."  Again: 
"To  allow  a  ministerial  officer  to  decide  upon 
the  validity  of  a  law  would  be  subversive  of 
the  great  objects  and  purposes  of  govern- 
ment; for  If  one  such  officer  may  assume  in- 
fallibility, all  other  like  officers  may  do  the 
same,  and  thus  an  end  be  put  to  civil  govern- 
ment one  of  whose  cardinal  principles  is  sub- 
jection to  the  laws."  In  Re  Wellington,  16 
Pick.  06,  it  was  said  by  the  court:  "Prima 
facie,  and  on  the  face  of  the  statute  Itself, 
nothing  will  generally  appear  to  show  that 
the  act  Is  not  valid;  and  It  is  only  when  some 
person  attempts  to  resist  its  operation,  and 
calls  In  the  aid  of  the  Judicial  power  to  pro- 
nounce It  void  as  to  him,  his  property,  or  his 
rights,  that  the  objection  of  unconstitution- 
ality can  be  presented  and  sustained.  Re- 
spect for  the  legislature,  therefore,  concurs 
with  well-established  principles  of  law  in  the 
conclusion  that  such  an  act  is  not  void,  but 
voidable  only;  and  it  follows,  as  a  necessary 
legal  Inference  from  the  position,  that  the 
ground  of  avoidance  can  be  taken  advantage 
of  only  by  those  who  have  a  right  to  ques- 
tion the  validity  of  the  act,  and  not  by  stran- 
gers." In  re  Albany  St.,  11  Wend.  140;  Wil- 
liamson v.  Carlton,  51  Me.  440;  State  v.  Rich, 
20  Mo.  303. 
Cooley  again  declares:  "The  constitutional- 
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ity  of  a  law,  then,  is  to  be  presumed  because 
the  legislature,  which  was  first  required  to 
pass  upon  the  question,  acting,  as  they  must 
be  deemed  to  have  acted,  with  Integrity,  and 
with  a  great  desire  to  keep  within  the  restric- 
tions laid  by  the  constitution  upon  their  action, 
have  adjudged  that  it  is  so.  They  are  a  co- 
ordinate department  of  government  with  the 
Judiciary,  invested  with  very  high  and  respon- 
sible duties,  as  to  some  of  which  their  acts 
are  not  subject  to  Judicial  scrutiny;  and  they 
legislate  under  the  solemnity  of  an  official 
oath,  which  it  la  not  to  be  supposed  they  will 
disregard.  It  must  therefore,  be  supposed 
that  then*  own  doubts  of  the  constitutionality, 
of  their  own  action  have  been  deliberately 
solved  In  its  favor;  so  that  the  courts  may, 
with  some  confidence,  repose  upon  their  con- 
clusion, as  one  based  upon  the  best  Judgment." 
Cooley,  Const.  Lim.  p.  183.  Again:  "The 
courts  must  assume  that  legislative  discretion 
has  been  properly  exercised.  If  evidence  was 
required,  it  must  be  supposed  that  it  was  be- 
fore the  legislature  when  the  act  was  passed; 
and,  if  any  special  finding  was  required  to  war- 
rant the  passage  of  the  particular  act,  it  would 
seem  that  the  passage  of  the  act  itself  might 
be  held  equivalent  to  such  finding."  Id.  p. 
186.  Dormire  v.  Cogiy,  8  Blackf.  177;  Ma- 
gruder  v.  Marshall,  1  Blackf.  333.  Cooley 
again  says:  "When  a  statute  is  adjudged  to 
be  unconstitutional.  It  is  as  if  It  had  never 
been.  Rights  cannot  be  built  up  under  It. 
Contracts  which  depend  upon  It  for  their  con- 
sideration are  void.  It  constitutes  a  protec- 
tion to  no  one  who  has  acted  under  it,  and  no 
one  can  be  punished  for  having  refused  obe- 
dience to  It  before  the  decision  was  made."  Coo- 
ley, Const.  Llm.  p.  187.  The  Judiciary  are  "the 
rightful  expositors  of  the  laws."  Bank  v.  Dud- 
ley's Lessee,  2  Pet.  402;  Dodge  v.  Woolsey,  18 
How.  331.  In  the  case  of  Marbury  v.  Madi- 
son, 1  C ranch,  137,  mandamus  was  resorted  to 
for  the  purpose  of  compelling  the  respondent 
to  deliver  a  commission  which  had  been  sign- 
ed by  the  president  to  relator  as  a  Justice  of 
the  peace,  and  the  principal  question  was  aa 
to  the  constitutionality  of  the  law  which  Im- 
posed the  duty  on  the  respondent  There  was 
no  discussion  as  to  the  right  of  the  secretary 
to  raise  the  question,  for  the  question  was 
raised  by  the  court,  and  they  said:  "In  some 
cases,  then,  the  constitution  must  be  looked 
into  by  the  Judges.  And  if  they  can  open  it 
at  all,  what  part  of  it  are  they  forbidden  to 
./cad  or  to  obey?"  Page  170.  In  Board  of  Liqui- 
dation v.  McComb,  02  U.  S.  531,  Justice  Brad- 
ley, as  the  organ  of  the  court,  said:  "In  either 
case,  If  the  officer  plead  the  authority  of  an 
unconstitutional  law  for  the  nonperformance  or 
violation  of  his  duty,  it  will  not  prevent  the 
Issuing  of  the  writ  of  mandamus."  In  Hunt- 
ington v.  Wortben,  120  U.  S.  07,  7  Sup.  Ct. 
460,  the  authority  of  the  board  of  railroad  com- 
missioners to  raise  the  question  of  the  uncon- 
stitutionality of  the  law  was  not  mooted  or  dis- 
cussed. The  court  said:  "An  unconstitutional 
act  is  not  a  law.  It  binds  no  one,  and  protects 
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no  one.  Here  the  conflict  between  (be  con- 
stitution and  the  statute  was  obvious,  and 
the  board  had  the  advice  of  the  highest  legal 
officer  of  the  state,  and  his  construction  was 
sustained  by  the  judgment  of  the  supreme  court 
of  the  state."  This  was  an  exceptional  situa- 
tion. Norton  v.  Shelby  Co.,  118  U.  S.  426,  6 
Sup.  Ct.  1121,  was  an  ordinary  common-law 
action  of  debt,  and  the  question  of  the  consti- 
tutionality of  a  law  was  directly  involved  as 
a  part  of  the  case.  Poindexter  v.  Greenhow, 
114  U.  S.  270,  5  Sup.  Ct.  903,  962,  was  an 
action  for  the  recovery  of  personal  property, 
and  the  constitutionality  of  the  law  was  prop- 
erly in  issue.  In  Sessums  v.  Botts,  34  Tex. 
335,  it  was  held  that,  from  the  date  of  the  en- 
actment of  a  law  until  it  was  adjudged  un- 
constitutional by  that  court,  it  had  the  force 
and  effect  of  law,  so  far  as  to  protect  minis- 
terial officers  In  obeying  its  mandates;  and 
that  it  1b  advisable  for  all  good  citizens  to 
obey  whatever  the  lawmaking  power  shall 
promulgate  as  law  until  it  shall  be  adjudicated 
by  the  Judicial  tribunals  not  to  be  law. 

We  have  not  only  gone  over  all  of  the  fore- 
going cases,  and  examined  them  with  care,  but 
we  have  likewise  examined  a  great  many 
others.  Those  not  cited  were  found,  In  our 
opinion,  inapplicable  to  the  present  contro- 
versy, because  only  private  rights  were  liti- 
gated between  individuals,  and  the  constitu- 
tional questions  were  properly  raised  and  de- 
cided. In  mandamus  proceedings  against  a 
public  officer,  involving  the  performance  of 
official  duty,  nothing  can  be  Inquired  Into  but 
the  question  of  duty  on  the  face  of  the  stat- 
ute, and  the  ministerial  character  of  the  duty 
he  Is  charged  to  perform.  After  careful  in- 
vestigation of  the  authorities,  we  feel  fully 
confirmed  in  the  correctness  of  the  conclusions 
we  arrived  at  in  State  v.  Shakespeare,  and 
other  cases,  to  the  effect  that  executive  of- 
ficers of  the  state  government  have  no  author- 
ity to  decline  the  performance  of  purely  minis- 
terial duties  which  are  imposed  upon  them  by 
a  law,  on  the  ground  that  It  contravenes  the 
constitution.  Laws  are  presumed  to  be,  and 
must  be  treated  and  acted  upon  by  subordinate 
executive  functionaries  as,  constitutional  and 
legal,  until  their  unconstitutionality  or  Illegal- 
ity has  been  Judicially  established;  for  In  a 
well-regulated  government  obedience  to  its  laws 
by  executive  officers  is  absolutely  essential  and 
of  paramount  Importance.  Were  it  not  so, 
the  most  inextricable  confusion  would  Inevita- 
bly result,  and  "produce  such  collision  in  the 
administration  of  public  affairs  as  to  material- 
ly impede  the  proper  and  necessary  operations 
of  government."  "It  was  surely  never  Intended 
that  an  executive  functionary  should  nullify  a 
law  by  neglecting  or  refusing  to  execute  it" 
The  result  of  this  conclusion  Is  that  the  re- 
spondents are  without  right  to  urge  the  un- 
constitutionality of  the  concurrent  resolution 
which  is  Involved. 

2.  With  regard  to  the  second  question 
which  is  presented  by  the  return,  whether,  in 
point  of  fact,  the  concurrent  resolution  of 


1894  was  not  an  act  of  appropriation  in  dis- 
guise, enacted  without  observance  of  the 
forms  of  law,  and  therefore  absolutely  void 
and  without  legal  effect,  we  are  of  opinion 
that  it  rests  upon  a  different  footing.  The 
auditor  is  in  duty  bound  to  exercise  proper 
watchfulness  and  care  in  the  performance 
of  his  arduous  and  responsible  duties.  In 
dealing  with  legislative  appropriations  he 
must  necessarily  examine  the  laws  making 
the  same,  and  should  his  Judgment  suggest 
that  any  act  was  wholly  irregular,  it  would 
be  his  duty  to  pause  in  issuing  his  warrants 
thereunder  until  its  validity  has  been  judi- 
cially ascertained.  This  is  a  part  of  bis 
official  duty,  and  this  court  will  assume  that 
he  has  acted  with  due  circumspection,  and 
not  arbitrarily  or  captiously.  Looking  into 
the  facts  which  we  have  detailed  supra,  we 
find  that  his  contention  is  not  well  grounded; 
for,  inter  alios,  it  was  admitted  by  the  at- 
torney general  that  there  is  money  enough 
in  the  Interest  fund  of  1889  to  cover  the 
amounts  claimed  by  the  relators.  Hence  the 
funds  under  consideration  had  been  already 
appropriated,  long  prior  to  the  passage  of 
the  Joint  resolution  of  1894,  and  the  general 
assembly  merely  dealt  with  an  existing  sur- 
plus of -the  money  which  had  been  thereto- 
fore dedicated  to  the  interest  fund.  In  this 
light,  the  legislative  purpose  and  object  were 
to  make  this  surplus  applicable  to  the  claims 
of  relators,  and  the  concurrent  resolution 
was  the  means  adopted  for  that  purpose,  in 
Fisher  v.  Steele,  39  La.  Ann.  447,  1  South. 
882,  it  was  held  that  any  balance  remaining 
to  the  credit  of  one  or  more  of  the  separate 
funds  created  by  law,  after  the  satisfaction 
of  all  the  warrants  drawn  against  the  same, 
is  the  property  of  the  state,  with  full  power 
in  the  legislature  to  apply  the  same  to  any 
lawful  purpose  under  the  constitution.  In 
our  opinion  that  decision  is  correct,  and  It  in 
conclusively  against  respondents'  contention. 

3.  In  view  of  the  authorities  we  have  cited 
and  the  opinion  we  entertain  of  the  right  of 
the  respondents  to  raise  the  question  of  the 
constitutionality  of  the  law,  it  Is  needless  for 
us  to  examine  the  question  of  the  sufficiency 
of  the  evidence  on  which  the  legislature  act- 
ed; for  we  believe  it  to  be  obligatory  upon 
us  to  coerce  the  respondents  to  perform  the 
ministerial  function  imposed  by  the  concur- 
rent resolution  upon  them,  respectively,  and 
leave  the  evidence  upon  which  they  acted 
without  comment,  and  the  constitutionality 
of  the  law  to  future  determination.  In  so 
far  as  concerns  the  question  of  the  unex- 
pended balance  resulting  from  the  general 
appropriation  of  1888,  having  been  dedicated 
to  the  board  of  liquidation  for  the  purpose  of 
purchasing  outstanding  consolidated  bonds, 
and  consequently  beyond  the  control  of  the 
general  assembly  at  the  time  of  the  passage 
of  the  concurrent  resolution,  it  Is  sufficient 
to  say  that  we  must  act  on  the  evidence  in 
this  record,  and  it  shows,  by  the  respondents* 
admissions,  that  there  is  money  in  the  Inter 
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est  fond  of  1889,  appropriated  by  said  resolu- 
tion, to  cover  the  relators'  claims.  Whether 
the  board  of  liquidation  has  any  prior  or 
better  claim  thereto  than  the  relators  does 
not  appear  from  the  evidence.  At  all  events, 
the  board  of  liquidation  has  not  been  made 
a  party,  and  Its  rights  cannot  be  determined 
here,  and  they  will  not,  of  course,  be  Inter- 
fered with  by  our  decree.  The  judgment  of 
the  court  below  was  In  favor  of  the  relators, 
and  it  Is  affirmed. 

MILLER,  J.,  recuses  himself,  having  been 
of  counsel  for  the  relators. 


(48  La.  Ann.) 
STATE  ex  reL  CITIZENS'  BANK  OP 
LOUISIANA  v.  BOARD  OP  AS- 
SESSORS et  at.    (No.  11,861.) 
(Supreme  Court  of  Louisiana.    Dec.  2,  1895.) 
Citizbns'  Bask— Taxation— Property  Subject. 

When  the  Citizens'  Bank  subjects  prop- 
erty to  its  ownership,  which  was  mortgaged  to 
secure  stock  subscriptions,  the  property  is  not 
exempt  from  taxation  as  part  of  the  capital  of 
the  bank. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Rule  on  the  relation  of  the  Citizens'  Bank 
of  Louisiana  against  the  board  of  assessors 
and  another  to  show  cause  why  assessments 
should  not  be  canceled.  Prom  a  judgment 
for  relator,  defendants  appeal.  Reversed. 

Richard  Lyons,  for  appellants.  Henry  Denis 
and  Branch  K.  Miller,  for  appellee.  Walter 
H.  Rogers,  amicus  curiae. 

McBNERY,  J.  The  Citizens'  Bank,  In  pur- 
suance of  a  provision  in  its  charter,  demands 
that  certain  assessments  against  its  proper- 
ty be  canceled.  The  defendant  board  of  as- 
sessors contends  that  the  same  issue  Is  now 
pending  before  the  circuit  court  of  the  United 
States  between  the  same  parties,  and  pleads 
lis  pendens.  The  board  urges  also  as  a  de- 
fense that  Act  No.  40  of  1874,  granting  an  ex- 
tension to  the  bank  of  its  charter,  is  uncon- 
stitutional, being  in  violation  of  the  constitu- 
tion of  1868;  and  that  the  bank,  by  volun- 
tarily adopting  the  provisions  of  Act  79  of 
1880,  brought  the  charter  under  the  provi- 
sions of  the  constitution  of  1879,  in  which 
case  there  could  be  no  exemption  of  the  capi- 
tal of  the  bank.  It  will  be  unnecessary  to 
notice  these  defenses,  nor  will  it  be  necessary 
to  discuss  the  plea  of  res  judicata  pleaded  by 
the  bank.  The  cases  to  which  it  refers  in 
support  of  the  plea  Involved  the  furniture  in 
the  banking  house,  the  banking  house  prop- 
erty, and  the  shares  of  stock  of  the  corpora- 
tion. The  property  upon  which  it  was  at- 
tempted to  assess  taxes  in  those  suits  is  dif- 
ferent from  that  in  the  instant  case,  and  the 
issues  are  essentially  different  The  proper- 
ty which  it  is  attempted  to  relieve  from  taxa- 
tion is  certain  real  estate,  specially  mort- 
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gaged  to  the  bank  to  secure  the  payment  of 
854  shares  of  the  capital  stock  of  the  bank. 
The  bank  purchased  the  mortgage,  and,  there 
being  no  higher  bidder  than  the  bank,  it  pur- 
chased the  property  In  order  to  make  the 
debt  The  charter  of  the  bank  has  been  so 
often  discussed,  and  the  manner  of  the  forma- 
tion of  Its  capital  by  subscription  to  stock, 
and  Its  security  by  special  mortgage,  so  uni- 
versally understood,  that  we  are  relieved 
from  the  labor  of  a  review  of  the  charter, 
and  again  stating  the  rights  of  the  bank  un- 
der Its  special  mortgages  to  sec  are  stock  sub- 
scriptions. It  Is  only  necessary  to  say  that 
under  the  supplemental  and  amendatory  act 
of  1836  (section  4)  only  the  capital  of  the 
bank  is  exempt  from  taxation.  Bank  v.  Bou- 
ny,  82  La.  Ann.  239. 

The  question  for  solution  is:  The  stock 
which  the  special  mortgage  was  given  to 
secure  being  exempt  does  the  purchase  of  the 
property  by  the  bank  substitute  the  mort- 
gaged property  for  the  stock,  thus  making  it 
a  part  of  the  capital  of  the  bank,  exempting 
it  from  taxation?  The  statement  of  the  prop- 
osition, we  think,  carries  with  it  a  negative 
answer.  The  shares  of  stock  and  the  prop- 
erty mortgaged  to  secure  It  are  distinct  and 
different  things.  The  property  while  In  pos- 
session of  the  mortgagor  was  subject  to  taxa- 
tion, while  the  shares  of  stock  Issued  by  the 
bank  were  exempt  The  charter  of  the  bank, 
by  its  very  terms  and  recitals,  never  contem- 
plated that  Immovable  property  should  form 
any  part  of  the  banking  capital.  It  never 
contemplated  that  the  bank  should  become 
the  owner  of  the  property  in  default  of  pay- 
ing the  mortgage;  otherwise  there  would 
have  been  a  different  contract  with  the  stock 
subscriber.  The  bank,  like  any  other  mort- 
gage creditor,  could  only  become  the  owner 
of  the  property  In  the  contingency  of  no  one 
bidding  more  for  It  than  the  creditor.  In  re- 
lation to  this  mortgaged  property,  it  stands 
in  no  more  favorable  relation  than  If  It  went 
into  the  market  as  a  speculator  and  purchas- 
ed property.  If  it  should  do  so,  and  become 
the  owner  of  property,  we  do  not  think  it 
would  have  the  assurance,  under  its  present 
charter,  to  ask  relief  from  taxation.  The 
debt  of  the  bank,  secured  by  special  mort- 
gage, gives  it  only  a  right  to  have  the  prop- 
erty judicially  sold  to  pay  the  debt.  It  is  un- 
fortunate If  the  security  is  inadequate,  and 
no  purchaser  can  be  forced  to  bid  the  amount 
of  the  debt  The  bank  is  thus  forced  to  pur- 
chase the  property,  In  certain  instances,  but 
we  fall  to  see  wherein  the  mortgaged  proper- 
ty by  the  purchase  becomes  a  part  of  the 
capital  of  the  bank.  The  composition  of  the 
capital  of  the  bank  is  stated  in  Its  charter, 
and  there  Is  no  reference  whatever  to  Im- 
movable property  being  a  part  of  its  capital 
stock.  Such  being  the  case,  the  purchase  of 
property  mortgaged  to  secure  a  part  of  Its 
capital  certainly  cannot  give  this  specified 
property  a  new  character.  In  its  broadest 
meaning,  "capital"  signifies  actual  estate, 
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whether  In  money  or  property,  owned  by  an 
individual  or  corporation.  People  v.  Commis- 
sioners of  Taxes,  etc.,  of  New  York,  23  N.  Y. 
192.  It  is  the  fund  upon  which  a  corpora- 
tion transacts  business,  which  is  liable  to  its 
creditors  and  in  case  of  insolvency  passes  to 
a  receiver.  International  Life  Assur.  Soc.  v. 
Commissioners  of  Taxes,  28  Barb.  320.  The 
Citizens'  Bank  does  not  transact  its  business 
on  an  investment  in  the  purchase  of  immova- 
ble property.  Its  capital  is  fixed  by  Its  char- 
ter. The  capital  of  the  bank  Is  composed  of 
loans.  These  loans  are  granted  and  secured 
by  mortgages,  which  mortgages  shall  form 
the  basis  of  and  stand  as  full  security  for 
the  loans  and  the  interest  thereon,  which  the 
directors  are  authorized  to  make,  as  forming 
the  capital  of  said  bank.  Sections  1  and  3  of 
original  charter  (Act  1833).  In  the  charter 
the  word  "capital"  means  "capital  stock"; 
the  amount  of  capital  designated  by  the  char- 
ter, and  not  the  value  of  the  property  of  the 
corporation.  Railway  Co.  v.  Lof tin,  30  Ark. 
083.  Stock  in  corporations  is  personal  prop- 
erty. The  capital  of  the  bank  Is  composed 
exclusively  of  personal  property.  The  mort- 
gage is  only  an  accessory  obligation  to  en- 
force the  payment  of  the  principal  one,  and 
we  cannot  perceive  in  what  manner,  when 
subjected  to  the  ownership  of  the  bank  in 
the  enforcement  of  the  payment  of  its  debt, 
It  takes  the  place  of  and  stands  In  lieu  of  the 
debt,  free  from  the  privileges  accorded  by 
law  to  the  debt.  If  the  mortgaged  property 
sells  for  enough  to  pay  the  debt,  It  Is,  of 
course,  extinguished.  If  for  less,  then  there 
is  still  an  obligation  resting  on  the  debtor  to 
pay  the  balance  not  realized.  If  the  mort- 
gaged property  is  to  stand  In  the  stead  of  the 
principal  obligation,  It  must  do  so  in  its  en- 
tirety. What  is  to  become  of  the  unpaid  bal- 
ance as  to  taxation?  We  would,  in  such  a 
case,  be  confronted  with  the  anomaly  of  the 
mortgaged  property  being  exempt  for  the 
whole  amount  of  the  subscription,  and  the 
unpaid  subscriptions  also  exempt 

This  case  might  have  been  disposed  of  by 
the  assertion  that  the  property  upon  which 
the  special  mortgage  was  given  to  secure  the 
payment  of  the  stock  subscription  was  not 
and  is  not  exempt  from  taxation.  Can  the 
mere  act  of  purchasing  the  property  by  the 
bank  give  it  a  status  which  it  did  not  have 
before?  The  proposition  that  the  mortgaged 
property,  when  subjected  to  the  ownership 
of  the  bank,  does  not  take  the  place,  as  capi- 
tal of  the  bank,  of  the  capital  stock  it  was  In- 
tended to  secure,  is  so  plain  to  us  that  we 
have  had  difficulty  In  framing  an  argument 
to  sustain  such  a  self-evident  truth.  This  Is  the 
view  evidently  taken  by  defendants,  as  they 
have  failed  to  file  a  brief,  and  we  have  looked 
In  vain  into  relator's  brief  for  any  substantial 
reasons  against  the  position  assumed  by  us, 
unless,  as  we  Infer,  the  contention  Is  that  the 
exemption  in  the  original  charter  is  still  In 
force,  and  that  all  the  property  of  the  bank 
is  exempt  from  taxation.    But,  even  in  this 


contingency,  we  would  be  inclined  to  the 
opinion  that  the  property  referred  to  was 
only  that  used  in  immediate  connection  with 
the  banking  business  of  the  corporation,  such 
as  its  banking  building,  furniture,  etc.,  which 
formed  the  subject-matter  of  the  dispute  in 
the  cases  pleaded  as  res  judicata  by  relator. 
The  judgment  appealed  from  is  annulled, 
avoided,  and  reversed,  and  It  Is  now  ordered 
that  the  relief  prayed  for  be  denied,  and  the 
demand  of  plaintiff  be  rejected,  and  the  rule 
granted  discharged. 

On  Application  for  Rehearing. 

(Jan.  6, 1896.) 

We  have  carefully  considered  the  reason 
urged  for  a  rehearing  hi  this  case.  On  a  re- 
examination of  the  questions  presented,  we  are 
more  than  confirmed  in  the  correctness  of  the 
views  expressed  in  the  opinion.  We  refrain- 
ed from  stating  the  effects,  as  to  the  taxation 
of  the  bank's  capital,  in  consequence  of  Act 
79  of  1880.  We  now  do  the  same  because  we 
think  it  unnecessary  to  do  so.  We  propose 
to  let  this  question,  as  to  the  exemption  of 
the  bank's  capital,  rest  on  the  decisions  here- 
tofore rendered.  A  written  acceptance  of 
the  act  was  tiled  by  the  bank  with  the  secre- 
tary of  state.  Section  4  of  the  act  reads  that: 
"This  act  shall  not  be  binding  or  confer  any 
right  upon  the  bank  unless  accepted  within 
twelve  months  from  the  date  of  this  act  and 
under  the  conditions  prescribed  hi  articles 
234  and  237  of  the  constitution.  Such  accept- 
ance to  be  manifested  by  the  bank  in  writing, 
and  filed  in  the  office  of  the  secretary  of 
state."  That  the  act  was  for  the  benefit  of 
the  corporation  is  made  certain  by  the  ac- 
ceptance of  the  benefit  of  the  act,  and  the 
text  of  the  same.  Article  234  forbids  the 
amending  or  the  altering  of  the  charter  of  an 
existing  corporation  for  the  benefit  of  such 
corporation,  except  upon  the  condition  that 
such  corporation  shall  thereafter  hold  its 
charter  subject  to  the  provisions  of  the  con- 
stitution of  1879.  Article  237,  which  the 
bank  accepted  as  governing  its  charter,  pro- 
vides that:  "No  corporation  shall  engage  in 
any  business  other  than  that  expressly  au- 
thorized in  Its  charter  or  incidental  thereto, 
nor  shall  It  take  or  hold  any  real  estate  for  a 
longer  period  than  ten  years,  except  such  as 
may  be  necessary  and  proper  for  Its  legiti- 
mate business  or  purposes."  The  acceptance 
of  the  benefits  of  the  act  bring  this  corpora- 
tion under  the  provisions  of  the  above  article. 
It  is  restricted  to  the  business  of  banking. 
It  cannot  for  a  longer  period  than  10  years 
hold  real  estate  not  essential  to  the  conduct- 
ing of  its  banking  operations.  To  hold  that 
the  property  purchased  is  a  part  of  the  bank- 
ing capital  would.  In  effect,  be  to  repudiate 
this  article  of  the  constitution,  and  to  nullify 
the  bank's  acceptance  of  the  same.  If  It  be 
a  part  of  the  banking  capital,  it  cannot  be 
diminished  In  10  years;  otherwise  the  corpo- 
ration would  probably  go  out  of  existence  by 
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the  exhaustion  of  its  capital.  The  cultiva- 
tion, or  the  leasing  of  the  property  purchased, 
—the  only  way  of  administering  it  without 
loss,— is  not  a  part  of  the  business  operations 
of  the  bank,  nor  Is  it  incidental  thereto.  We 
think  the  Citizens'  Bank  has  heretofore  ob- 
tained all  that  it  is  entitled  to,— the  exemp- 
tion from  taxation  of  its  capital  proper  and 
the  real  estate  necessary  for  carrying  on  Its 
legitimate  business  or  purposes.  Rehearing 
refused. 


(47  La.  Ann.) 
SINCER  v.  BELL  et  aL    (No.  11,614.) 
(Supreme  Court  of  Louisiana.    Nor.  18,  1895.) 
Master  and  Servant  —  Action  for  Injuries  — 
Joint  Tort  Feasors— Contribution. 

1.  The  liability  arising  from  negligence  con- 
stituting the  offense  or  quasi  offense  is  to  the 
injured  party,  but  creates  no  liability,  one  to 
the  other,  of  those  to  whom  the  negligence  is 
imputed.  Henee,  if  one  of  the  wrongdoers  pays 
the  resulting  damage,  he  thereby  acquires  no 
right  of  action  against  the  other;  least  of  all, 
if  he  has  settled  with  the  injured  party,  and 
been  discharged  from  all  liability.  Civ.  Code, 
arts.  2315.  2316. 

2.  Such  payment  simply  discharges  the  debt 
of  the  party  who  pays,  fixed  on  him  by  the 
judgment,  hence  gives  rise  to  no  contribution 
from  the  other  alleged  wrongdoer,  as  contribu- 
tion is  on  the  theory  that  payment  by  one  has 
discharged  another  from  whom  the  contribution 
is  due. 

3.  The  builder  erecting  a  staging  for  bis 
workmen  will  not  be  liable  to  a  subcontractor 
(L  e.  to  do  the  painting  of  a  building)  for  the 
damages  he  is  made  to  pay,  arising  from  the 
fall  of  the  staging,  which  the  workmen  of  the 
subcontractor  choose  to  use,  there  being  no  con- 
tract of  the  builder  to  furnish  them  such 
staging. 

4.  Nor  will  the  builder  be  responsible  for 
such  damages  to  the  subcontractor,  under  the 
articles  of  the  Code  that  fix  on  the  master  or 
employer  liability  for  the  acts  of  his  servant. 
Civ.  Code.  arts.  2317,  2320. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  George  H.  Theard,  Judge. 

Action  by  Louis  Sincer  against  M.  M.  Bell, 
— for  whom,  on  his  decease,  were  substituted 
his  widow  and  heirs,— for  contribution.  Prom 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Benjamin  Rice  Forman  and  Charles  Por- 
man,  for  appellant  Charles  P.  Claiborne, 
for  appellees. 

On  Rehearing.i 

MILLER,  J.  We  have  given  to  this  case  a 
re-examination  under  the  light  of  an  elabo- 
rate reargument  It  is  a  suit  by  plaintiff, 
condemned  to  pay  damages  for  negligence, 
brought  against  the  defendant,  alleged  to 
have  been  a  participant  In  the  negligence. 
The  plaintiff  and  defendant  Bell  were  both 
sued,  charged  with  negligence,  by  the  parties 
claiming  to  be  injured  by  their  negligence,— 
the  falling  of  the  scaffold  on  which  the  par- 
ties Injured  were  standing,  engaged  at  the 
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time  in  the  construction  of  a  building.  Bell, 
the  defendant,  was  the  contractor;  Sincer, 
the  plaintiff,  the  subcontractor  for  the  paint- 
ing; and  the  workmen  employed  by  each 
were  the  victims  of  the  fall  of  the  scaffold. 
The  basis  of  the  suit  for  damages  was  the 
defect  in  the  scaffold,  alleged  as  the  cause 
of  the  fall,  the  fault  being  charged  on  both. 
Bell  compromised,  and  was  discharged  from 
all  liability  for  the  damages. 

On  the  theory  that  both  Sincer  and  Bell 
were  chargeable  with  negligence,  that  would 
produce  a  liability  to  the  injured  party,  but 
no  liability,  one  to  the  other,  of  the  wrong- 
doers. No  obligation  of  Bell,  under  such 
circumstances,  can  be  referred  to  any  quasi 
contract,  or  any  offense  or  quasi  offense, 
committed  by  Bell  with  respect  to  Sincer. 
Obligations  arise  from  contract  or  quasi  con- 
tracts or  quasi  offenses  in  the  law.  Civ. 
Code,  arts.  1760,  2203,  2294,  2315,  8536;  Code 
Prac.  arts.  326,  328.  . 

Nor,  in  our  view,  can  Sincer  derive  any 
action  against  Bell  by  the  payment  of  the 
judgment.  That  judgment  was  against  Sin- 
cer alone,  adjudging  him  liable  for  negli- 
gence. Bell  had  settled,  and  been  discharged 
by  the  parties  injured.  There  could  be,  as 
between  Sincer  and  Bell,  no  contribution 
arising  out  of  that  payment,  for  contribution, 
when  admitted,  Is  on  the  theory  that  pay- 
ment by  one  discharges  another  also.  There 
is  a  responsibility  in  damages  for  the  acts 
of.  those  for  whom  one  is  answerable.  It  fol- 
lows that  a  principal  compelled  to  pay  dam- 
ages for  the  acts  of  his  subordinate  has  re- 
course on  the  subordinate.  But  this  grows 
out  of  the  relation  of  master  and  servant 
and  no  such  relation  existed  between  Bell 
and  Sincer.    Civ.  Code,  arts.  2317,  2320. 

The  plaintiff,  however,  earnestly  maintains 
there  was  an  obligation  on  Bell's  part  to 
furnish  a  safe  staging  for  the  painters  In  do- 
ing the  painting.  We  have  given  attention 
to  this  branch  of  the  case,  as  affording,  if 
the  contention  was  supported,  the  basis  of 
plaintiff's  action.  There  Is  testimony  that, 
in  fixing  the  price  for  the  exterior  painting, 
some  allowance  was  made  to  Bell  In  consid- 
eration of  Sincer  being  allowed  to  use  the 
exterior  scaffold.  But  the  scaffold  that  fell 
was  inside.  It  was  the  Impression  of  some 
of  the  members  of  this  court,  derived  from 
the  briefs  and  previous  argument,  that  what 
was  said  with  reference  to  the  use  by  Sin- 
cer of  the  staging  extended  to  that  inside,  as 
well  as  the  exterior  staging.  We  are  con- 
strained to  yield  this  impression,  on  a  closer 
examination  of  the  record.  The  witness  who 
testified  on  this  point,  on  re-examinatlon,  we 
find,  corrected  his  previous  testimony,  and 
stated  explicitly  the  conversation  referring 
to  the  use  of  the  scaffolding  related  ex- 
clusively to  that  on  the  outside.  Indeed,  the 
plaintiff  himself,  as  a  witness  on  the  stand, 
placed  the  use  of  the  scaffolding  on  the  basis 
of  a  courtesy,  not  right  usually  extended 
painters,  who,  it  seems,  follow  the  carpenters 
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in  their  work.  It  seems  to  as  the  inevitable 
conclusion  from  plaintiff's  own  testimony 
that  there  was  no  express  contract  on  which 
plaintiff  could  ground  this  action.  We  have 
also  given  attention  to  the  evidence  in  re- 
spect to  the  custom  on  this  point  The  tend- 
ency of  the  testimony  Is  that  painters  use 
the  scaffolding  put  up  by  the  builders.  It  Is 
also  In  the  record  that  painters  exercise  their 
option  as  to  this,  and  put  up  their  own  sta- 
ging when  they  choose  to  do  so.  Indeed, 
from  the  record  In  Rae  v.  SIncer,  laid  before 
us,  in  which  the  present  plaintiff  was  sued 
by  the  heirs  of  the  painter  killed  by  the  fall, 
we  gather  that  the  effort  in  his  defense  was 
to  show  the  painters  were  expected  to  satis- 
fy themselves  as  to  the  strength  of  the  scaf- 
folding, as  connected  with  the  risk  they  as- 
sume. It  was  testified,  too,  that  the  em- 
ployer furnishes  the  materials  to  make  the 
staging,  If  none  Is  left  by  the  builder;  that 
the  journeymen  are  to  be  the  judges  of  the 
strength  of  the  scaffold;  and  that  is  the 
custom.  There  is  no  intimation  in  that  case 
of  any  obligation  on  the  part  of  the  builder 
to  furnish  the  scaffolding.  Of  course,  there 
was  no  Issue  of  Bell's  liability.  Still,  the 
whole  current  of  the  testimony,  in  all  the 
records  put  before  us,  In  our  view,  tends 
simply  to  show  a  custom  perfectly  natural,— 
for  the  painters  to  use  scaffolding  left  by  the 
builder.  But  it  is  our  conclusion  no  contract 
on  the  part  of  the  builder,  in  that  respect, 
to  the  subcontractor  for  the  painting,  arises 
from  the  custom  relied  on  by  plaintiff.  We 
reach  the  conclusion  there  was  no  Implied 
contract  of  Bell  to  SIncer.  The  question  of 
prescription,  so  elaborately  argued,  is  with- 
drawn from  consideration  by  our  determina- 
tion there  was  no  contract.  It  Is  therefore 
ordered,  adjudged,  and  decreed  that  our  for- 
mer judgment  be  set  aside,  and  it  Is  now  ad- 
judged and  decreed  that  the  judgment  of  the 
lower  court  be  affirmed,  with  costs. 


(47  La.  Ann.) 

Succession  of  FARRELLT.    (No.  11,908.) 

(Supreme  Court  of  Louisiana.    Dec.  16.  1895.) 

Tbbtambntart  Tutor  —  Appointment  —  Failure 
to  Qualipt. 

1.  The  appointment  of  a  testamentary  tutor 
by  the  father,  acquiesced  in  by  the  surviving 
widow,  will  not  prevent  her,  when  the  tutor  so 
appointed  fails  to  qualify,  from  nominating  a 
tutor  by  will  to  the  minor  children. 

2.  If  she  has  nominated  a  tutor,  and  the 
tutor  appointed  and  nominated  in  the  will  qual- 
ifies after  her  death  and  the  probation  of  the 
will,  the  appointment  and  qualification  are  null, 
and  the  last-appointed  tutor  will  be  maintain- 
ed in  the  tutorship. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Peter  J.  Farrelly  against  Bernard 
J.  Rellly  to  recover  possession  of  the  estate 
of  the  widow  Farrelly  and  of  the  minor  chil- 
dren. From  a  judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 


Frank  McGloin,  for  appellant    William  S. 
Parkerson,  for  appellee. 

McENERY,  J.    Patrick  Farrelly  died  May 
26, 1891.    In  his  will  he  named  and  appoint- 
ed his  son  Peter  Joseph  Farrelly  tutor  to  his 
minor  children.    The  surviving  widow  ac- 
quiesced in  this  dative  tutorship,  and  joined 
with  the  son  in  praying  for  his  confirmation 
as  tutor.    On  September  14,  1894,  the  Inven- 
tory taken  in  the  succession  of  the  deceased 
was  filed,  and  the  usual  order  was  issued, 
confirming  the  appointment  of  Tetcr  Joseph 
Farrelly  as  tutor,  upon  his  giving  bond  and 
complying  with  all  the  requirements  of  the 
law.    No  letters  of  tutorship  were  issued  to 
him,  and  he  did  not  qualify  by  taking  the 
oath  and  giving  bond  during  the  life  of  the 
widow  Farrelly.    On  May  8, 1895,  the  widow 
died,  leaving  a  will,  in  which  she  appointed 
Bernard  J.  Reilly  testamentary  tutor  to  the 
minors.    Her  will  was  admitted  to  probate, 
and  ordered  executed.    Rellly  was  also  made 
executor  without  bond.    On  May  14,  1895, 
Peter  J.  Farrelly,  by  virtue  of  his  petition  to 
be  appointed  and  confirmed  as  tutor,  and  the 
order  issued  thereon  September  14, 1894,  took 
the  oath  as  tutor,  and  received  the  letters  of 
tutorship.    After  his  appointment  as  stated. 
Peter  J.  Farrelly,  claiming  to  be  the  legal 
tutor,  brought  this  suit  against  the  tutor  ap- 
pointed by  the  widow  Farrelly,  demanding 
the  surrender  ol  the  estate  of  the  widow  Far- 
relly to  him  as  tutor  of  the  minors,  and  also 
to  obtain  possession  of  the  minor  children. 
This  petition  was  answered  by  the  tutor, 
who  had  not  yet  qualified,  appointed  under 
the  widow's  will,  and  all  the  averments  of 
the  plaintiff  denied.    The  issue  as  to  which 
person  the  tutorship  belongs  was  thus  pre- 
sented by  Peter  J.  Farrelly,  and  accepted  by 
the  defendant. 

We  recognize  the  principle  urged  as  the 
preliminary  issue  by  plaintiff,  that  a  direct 
action  is  necessary,  and  specific  grounds 
must  be  alleged  in  order  to  annul  a  judg- 
ment affecting  a  tutor.  But  here  there  nave 
been  two  tutors  appointed,  and  the  one 
brings  a  suit  against  the  other,  In  possession 
of  the  property  and  the  persons  of  the  mi- 
nors, to  get  possession  of  the  same.  To  this 
suit  the  answer  Is  made  by  defendant  that 
he  Is  the  testamentary  tutor  of  said  children, 
and,  as  such,  is  anxious  and  willing  to  quali- 
fy, and  he  prays  that  he  be  quieted  in  his 
possession  as  executor,  and  declaring  him, 
as  tutor,  to  be  entitled  to  retain  the  control 
of  the  persons  of  said  minors.  The  issue  as 
to  who  is  entitled  to  the  tutorship  Is  square- 
ly presented,  so  that  we  can  determine  who 
is  the  legal  tutor;  and  we  are  not  disposed, 
in  exceptional  cases  like  the  present  to  sacri- 
fice substance  for  form,  as  expressed  by  the 
lower  judge,  and  dismiss  the  case.  In  order 
that  a  direct  action  may  be  brought  by  the 
respondent  to  set  aside  and  annul  the  ap- 
pointment of  Peter  J.  Farrelly,  the  plaintiff. 
It  seems  that  the  letters  of  tutorship  to  Peter 
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J.  Farrelly  had  been  Inadvertently  leaned  aft- 
er the  death  of  Mrs.  Farrelly  and  the  pro- 
bate of  her  will.  All  these  matters  are  be- 
fore the  same  judge,  who,  In  tutorships,  must 
often  exercise  a  wise  discretion  in  the  man- 
agement of  the  affairs  of  minors.  It  seems 
that  In  this  case,  to  save  the  estate  of  the 
minors  from  protracted  and  useless  litiga- 
tion, he  has  exercised  a  sound  judgment  In 
deciding  that  the  issues  presented  can  be  ' 
solved  in  this  proceeding.  Peter  J.  Farrelly 
failed  to  qualify  as  tutor  during  the  life  of 
Mrs.  Farrelly.  Her  consent  to  his  confirma- 
tion as  tutor  was  based  on  the  presumption 
that  he  would  qualify.  She  knew  that  her 
children  must  have  a  tutor,  and  was  she  to 
presume  that  this  plaintiff  would  qualify  as 
tutor  of  the  children  after  her  death?  Peter 
J.  Farrelly  having  failed  to  qualify  In  a  rea- 
sonable time,  it  was  within  the  power  of 
Mrs.  Farrelly  to  resume  her  right  as  natural 
tutrix.  At  her  death,  Peter  J.  Farrelly's 
right  to  act  as  tutor  ended  by  the  assertion 
of  the  right  she  had  to  appoint  a  tutor  to 
her  children  by  testament.  In  the  face  of 
the  declaration  of  the  will  of  Mrs.  Farrelly 
appointing  the  defendant  testamentary  tutor, 
the  letters  Issued  to  plaintiff  and  his  qualifi- 
cation were  absolute  nullities. 

Article  271  of  the  Civil  Code  provides  that 
whenever  it  shall  occur  that  no  one  will  take 
upon  himself  the  tutorship  of  the  minor,  and 
comply  with  existing  laws  by  giving  the  re- 
quired security,  It  shall  be  the  duty  of  the 
judge  to  summon  a  family  meeting,  and, 
with  its  advice,  to  nominate  a  discreet  and 
responsible  person  in  the  parish  to  be  tutor, 
and  another  to  be  undertutor.  The  plaintiff 
having  failed  to  qualify  within  a  reasonable 
time,  it  was  the  duty  of  the  judge,  in  pursu- 
ance of  said  article,  to  convoke  a  family 
meeting,  and,  with  their  advice,  to  appoint 
a  tutor  to  the  minors.  The  plaintiff  neglect- 
ed to  qualify  before  the  death  of  Mrs.  Far- 
relly, upon  whose  consent  alone  he  was  enti- 
tled to  the  tutorship.  In  her  testament,  she 
appointed,  In  consequence  of  the  default  of 
the  plaintiff,  a  tutor.  As  the  surviving 
spouse,  she  had  the  right  to  appoint  the  tu- 
tor; and,  having  done  so,  this  relieves  the 
judge  from  the  necessity  of  calling  a  family 
meeting,  and  he  was  therefore  right  in  his 
ruling  when  be  ignored  the  letters  issued  to 
the  plaintiff  after  the  death  of  Mrs.  Farrelly, 
and  confirmed  the  tutor  nominated  by  her. 

It  is  urged,  and  French  authority  is  quoted 
(1  Fuzler-Herman  Code  Annote,  art.  397,  note 
4),  that  it  is  essential  that  the  last  dying  fa- 
ther or  mother  should  be  invested  with  the 
tutorship,  and  that  If  either  has  not  accept- 
ed the  tutorship,  or  has  ceased  to  discharge 
its  functions,  because  of  the  resignation  or 
other  reasons  the  right  Is  forfeited  to  desig- 
nate a  testamentary  tutor.  It  is  unnecessary 
to  determine  whether  or  not  such  a  principle 
has  been  Incorporated  Into  our  law  by  the 
adoption  of  the  present  Code,  mainly  taken 
from  Code  Napoleon.    It  Is  not  found  In  the 


Code,  and  we  have  no  adjudications  on  this 
point.  In  the  instant  case,  if  such  a  princi- 
ple were  adopted,  we  do  not  think  it  would 
apply  to  the  facts  in  this  case.  The  mother, 
dying  last,  never  neglected  the  tutorship. 
In  obedience  to  the  wishes  of  her  deceased 
husband,  she  joined  in  the  application  to 
have"  the  tutor  nominated  by  him  appointed. 
In  thus  acting,  she  did  not  refuse  the  tutor- 
ship; nor  was  ohe  appointed  tutrix,  and  re- 
signed the  trust.  Wc  do  not  think  her  act 
was  such  as  to  forfeit  the  nomination  of 
tutor  by  testament.  It  is  a  right  to  appoint 
a  tutor  by  will  that  Is  accorded  to  the  hus- 
band or  wife  dying  last,  and,  In  order  to  for- 
feit this  right,  there  must  be  a  clear  renun- 
ciation of  tlie  right,  equivalent  to  an  ab- 
solute abandonment  of  Interest  in  the  minor's 
welfare,  or  a  failure  to  be  maintained  in  the 
tutorship  of  the  children,  on  a  second  mar- 
riage, of  children  by  the  first  marriage. 

This  view  of  the  case— the  maintaining  of 
the  appointment  of  the  testamentary  tutor 
by  the  widow  Farrelly— dispenses  with  the 
question  raised  as  to  the  seisin  of  the  execu- 
tor. The  tutor  Is  also  executor,  and,  as  tu- 
tor, he  has  a  right  to  the  administration  of 
the  minor's  property.    Judgment  affirmed. 


(48  La.  Ann.) 
STATE  ex  rel.  REYNOLDS  &  HENRY 
CONST.  CO.  v.  O'KELLY, 
Tax  Collector. 
(No.  11.957.) 
(Supreme  Court  of  Louisiana.    Dec.  2,  1895.) 

Sopbemk  Court — Judgment  —  Construction  and 
E  s  fokc  bment— Man  damus- -Collec- 
tion or  Tax. 

1.  Where,  after  the  supreme  court,  in  a 
mandamus  proceeding,  directed  against  the  com- 
mon council  of  a  municipal  corporation,  has  re- 
manded the  case,  with  instructions  to  it  "to 
levy  a  tax  in  favor  of  relator  upon  an  assess- 
ment upon  the  tax  roils  of  1889.  but  in  case  the 
limit  of  taxation  had  been  reached  during  that 
year,  or  there  should  be  any  other  reason  why 
the  full  amount  of  the  tax  so  ordered  assessed 
could  not  be  assessed  and  collected  on  the  rolls 
of  that  year,  that  the  tax  should  be  levied  on 
the  rolls  of  1894,"  the  common  council,  under 
the  decree,  passed  an  ordinance  directing  the 
collection  of  the  tax  upon  the  roll  of  1894.  and 
set  on  foot  the  execution  of  its  ordinance 
through  the  tax  collector  of  the  town,  it  can- 
not of  its  own  motion  (on  the  ground  that  it 
acted  in  error)  repeal  the  ordinance  and  check 
the  collection  of  the  tax  by  the  tax  collector, 
though  it  simultaneously  passes  an  ordinance 
directing  the  collection  of. the  tax  upon  the  as- 
sessment roll  of  1889.  The  decree  did  not  send 
the  case  back  for  the  exercise  of  any  original 
right  in  the  common  council,  but  for  the  per- 
foimance  of  a  specially  imposed  duty.  Both 
itM  right  and  its  duty  in  respect  to  the  matter 
for  which  the  cause  was  remanded  went  no  fur- 
ther than  the  decree  which  was  at  once  the 
source  and  measure  of  its  right  and  its  duty. 
In  taking  action  the  council  was  not  acting  in 
the  course  of  its  ordinary  functions  as  a  com- 
mon council,  but  as  a  special  agency,  selected 
by  the  court  to  do  a  particular  act. 

2.  The  supreme  court  has  supervision  and 
control  over  the  execution  of  its  own  judgment. 
If  the  original  action  taken  by  the  council  had 
not  been,  in  the  opinion  of  the  court,  in  conform- 
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ity  to  its  decree,  it  would,  by  supersedeas,  have 
set  the  council  right.  Cox's  Ez'rs  v.  Thomas, 
11  La.  3C9;  Lovelace  v.  Taylor,  0  Rob.  (La.) 
92.  And,  so  long  after  that  first  action  was 
taken  as  it  received  no  instructions  to  change 
it,  the  council  was  powerless  of  itself  to  do  so. 
It  has  no  legal  interest  in  the  matter  further 
than  to  comply  with  the  order  of  the  court. 

3.  Where  the  city  tax  collector  has,  under 
instructions  from  the  city  council,  discontinued 
the  collection  of  the  tax  under  the  first  ordi- 
nance, he  may  be  ordered  to  proceed  by  direct 
order  of  court  in  a  mandamus  proceeding  direct- 
ed against  him,  without  the  necessity  of  making 
the  common  council  a  party. 
(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish 
of  Ouachita;  W.  N.  Potts,  Judge. 

Rule,  on  the  relation  of  Reynolds  &  Henry 
Construction  Company,  against  W.  A.  O'Kel- 
Iy,  tax  collector,  to  show  cause  why  man- 
damus should  not  issue  to  compel  collection 
of  a  tax.  From  a  Judgment  of  dismissal,  re- 
lators appeal.  Reversed. 

Thomas  O.  Benton,  City  Atty.,  for  appel- 
lants. C.  J.  Boatner  and  B.  T.  Lamkln,  for 
appellee. 

NICHOLLS,  C.  J.  In  an  application  made 
by  the  relators  to  the  district  court  for  the 
parish  of  Ouachita,  for  a  mandamus,  directed 
to  W.  A.  O'Kelly,  city  tax  collector  of  the 
city  of  Monroe,  they  alleged  that  the  plain- 
tiff corporation  instituted  a  suit  In  that  court 
against  the  mayor  and  city  council  of  the 
city  of  Monroe  to  compel  the  assessment  of  a 
tax  against  the  taxpayers  residing  within  the 
corporate  limits  of  said  city  of  five  mills  on 
the  tax  roll  of  1894,  and  that  it  obtained  a 
final  judgment  in  that  court,  which  was  ap- 
pealed by  the  defendant  to  the  supreme  court, 
which  court  amended  the  judgment  appealed 
from  by  decreeing  that  the  city  council  shall 
make  the  assessment  on  the  tax  roll  of  1889 
in  favor  of  relators,  and  in  case  the  limit  of 
taxation  had  been  reached  during  that  year, 
or  there  should  be  any  other  reason  why  the 
full  amount  of  the  tax  so  ordered  assessed 
could  not  be  assessed  and  collected  on  the 
rolls  of  that  year,  that  the  assessment  of  a 
five-mills  tax  should  be  made  on  the  rolls  of 
the  year  1894;  that,  after  said  final  decree 
had  been  rendered,  the  city  council,  at  a  regu- 
lar meeting,  on  July  1,  1895,  adopted  an  ordi- 
nance in  execution  of  said  decree,  directing 
the  collection  of  a  tax  of  five  mills  on  all  the 
property  borne  on  the  tax  rolls  of  1894  sit- 
uated in  the  corporate  limits  of  the  city,  and 
directing  said  tax  collector  to  proceed  with 
the  collection  of  the  same;  that  the  tax  col- 
lector, in  execution  of  the  aforesaid  decree 
of  the  supreme  court  and  ordinance  of  the 
city  council,  proceeded  to  give  the  necessary 
notice  and  to  make  the  necessary  advertise- 
ment in  the  collection  of  said'  tax,  and  that  a 
number  of  the  taxpayers  of  said  city  have 
paid  the  taxes  assessed  against  them  on  the 
tax  roll  of  1894;  that  the  constitutional  limit 
of  taxation  for  the  year  1889  was  reached, 
and  that,  by  reason  of  the  change  of  own- 


,  ership  of  property  and  the  withdrawal  of  a 
|  good  deal  of  personal  pro  petty  then  on  the 
rolls  and  no  longer  in  existence,  the  full 
amount  of  the  tax  due  the  relators  could  not 
be  collected,  and  the  action  of  the  city  couu- 
cil  was  in  accordance  with  an  execution  of 
the  decree  of  the  supreme  court  rendered  In 
said  case;  that  the  city  council  since  that 
j  date  has  attempted  to  repeal  the  ordinance 
,  aforesaid,  and  has  directed  the  collector  of 
!  city  taxes  not  to  proceed  with  the  collection 
j  of  the  tax  in  their  favor.  They  averred  that 
I  said  last  action  of  the  council  was  void,  and 
'  in  contempt  of  the  authority  of  the  supreme 
court;  that  the  said  ordinance  was  lrre peal- 
able,  and  when  the  same  had  been  enacted, 
j  In  compliance  with  the  mandate  and  decree 
;  of  the  supreme  court,  the  same  passed  entire- 
I  ly  beyond  the  jurisdiction  and  control  of  the 
city  council.  They  averred  that  the  collec- 
tion of  the  tax  by  the  tax  collector  was  pure- 
ly a  ministerial  duty,  and  that  he  refuses  to 
proceed  in  the  execution  of  said  decree  of  the 
supreme  court,  and  the  collection  of  said  spe- 
cial tax,  by  reason  of  the  instructions  of  the 
said  city  council.  They  therefore  prayed 
that  a  mandamus  issue  directed  to  the  said 
|  O'Kelly,  city  tax  collector,  commanding  him 
to  proceed  with  the  execution  of  the  tax 
aforesaid,  In  accordance  with  the  decree  of 
the  supreme  court  and  the  ordinance  of  the 
city  council  passed  on  the  1st  of  July,  1895, 
and  to  pay  over  said  taxes,  when  so  collect- 
ed, to  the  relator.  This  petition  having  been 
considered,  the  district  court  ordered  the  tax 
collector  to  show  cause  why  the  mandamus 
asked  for  should  not  Issue.  In  answer  to 
this  rule,  the  tax  collector  filed  a  general  de- 
nial, followed  by  averments  that,  by  virtue 
of  the  charter  of  the  city  of  Monroe,  he  de- 
rived his  authority  from  the  mayor  and  city 
council  of  that  city;  that  he  was  elected  to 
the  office  held  by  him  by  said  corporation, 
and  acted  only  in  pursuance  and  in  obedi- 
ence to  its  laws  and  Ordinance,  and  that  he  is 
bound  to  obey  the  directions  given  to  him  in 
the  performance  of  the  official  duty  by  said 
corporation;  that  he  was  acting  under  the 
directions  of  an  ordinance,  regularly  adopted 
by  the  mayor  and  common  council,  in  the  col- 
lection of  the  tax  mentioned,  in  the  applica- 
tion for  the  rule  of  which  ordinance  he  had 
had  due  notice;  that  the  mayor  and  city 
council  of  Monroe  are  the  only  authority  to 
direct  him  in  the  premises,  and  that  the  dis- 
trict court  was  without  legal  right  or  Juris- 
diction to  compel  him  to  disobey  an  ordi- 
nance or  order  of  the  mayor  and  city  council. 
On  the  trial  of  the  rule  to  show  cause  why 
the  mandamus  should  not  issue,  the  district 
court  maintained  the  objections  urged  by  the 
tax  collector,  and  decreed  that  the  proceed- 
ings for  mandamus  be  dismissed.  Relators 
appealed. 

The  reasons  assigned  by  the  district  court 
for  its  judgment  were  "that  the  writ  of  man- 
damus only  Issued  to  compel  officers  to  per- 
form a  purely  ministerial  duty.    That  duty 
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must  be  plainly  pointed  out  by  law,  and  the 
officer  must  have  no  discretion  In  the  man- 
ner of  Its  performance.  He  must  also,  at 
the  time,  be  refusing  to  perform  such  duty. 
He  must  be  at  fault  in  Jjls  refusal  to  per- 
form a  duty  purely  ministerial,  and  plainly 
indicated  by  law.  What  was  defendant's 
duty  as  tax  collector  for  the  city  council? 
He  was  elected  by  that  body  to  serve  for 
two  years,  unless  sooner  removed  by  the 
council  for  cause.  He  gives  bond  to  the 
council,  and  to  them  alone  Is  he  to  account, 
and  they  are  the  only  power  having  over 
him  the  power  of  removal.  He  Is  then  a 
creature  and  servant  of  a  corporation,  the 
mayor  and  city  council.  What  are  his  du- 
ties? Act  No.  102  of  1871,  in  incorporating 
the  city  of  Monroe,  defines  his  duty:  'To  as- 
sess the  taxes  on  real  and  personal  estate  in 
the  city  in  the  manner  pointed  out  by  the 
ordinances  of  the  city,  and  to  collect  the 
same.'  Being  a  servant  of  the  city  council, 
acting  under  this  ordinance,  requiring  him  to 
collect  the  taxes  in  the  manner  pointed  out 
by  their  ordinances,  it  is  his  duty  to  obey 
those  ordinances  in  the  collection  of  the  taxes. 
If  he  should  refuse,  he  would  be  removed  for 
cause,  for  disobeying  the  orders  of  his  supe- 
riors, and  another  collector  appointed,  who 
would  obey.  It  may  be  that  Ordinance  No. 
874  (the  repealing  ordinance)  is  null,  but  Its 
validity  could  not  be  questioned  by  the  tax 
collector.  Being  a  servant  of  a  corporation, 
his  duty  is  to  obey,  and  not  to  question,  the 
orders  of  his  superiors."  The  court  was  of 
opinion  that  the  tax  collector  had  not  failed 
in  his  duty,  so  as  to  be  compelled  to  do  so 
by  mandamus;  that  his  answer  was  suffi- 
cient; and  it  dismissed  the  application  for 
the  writ,  as  we  have  stated. 

Different  phases  of  this  case  have  been  be- 
fore this  court,  which  will  be  found  reported 
in  46  La.  Ann.  1024,  13  South.  400,  in  the 
case  entitled  Reynolds  &  Henry  Const  Co.  v. 
City  of  Monroe;  in  the  case  of  State  v.  City 
of  Monroe,  and  in  the  case  of  Reynolds  & 
Henry  Const.  Co.  v.  Mayor,  etc.,  of  City  of 
Monroe,  reported  in  46  La.  Ann.  1276,  15 
South.  625,  and  47  La.  Ann.  1289,  17  South. 
802,  respectively.  In  the  last  case  cited,  this 
court  affirmed  the  judgment  of  the  lower 
court,  which  had  decreed  that  relators,  the 
Reynolds  &  Henry  Construction  Company, 
were  entitled  to  a  tax  upon'  all  the  taxable 
property  situated  within  the  corporate  limits 
of  the  city  of  Monroe  to  be  levied  on  the  as- 
sessment roll  of  1889,  with  the  following 
amendment:  "It  is  therefore  ordered,  adjudg- 
ed, and  decreed  that  the  judgment  appealed 
from  be  amended  so  as  to  order  an  assess- 
ment of  a  tax  of  five  mills  on  the  rolls  of  the 
year  1889;  and  in  case  the  limit  of  taxation 
should  have  been  reached  that  year,  or  that 
there  Is  any  other  reason  why  the  full  amount 
of  the  tax  so  ordered  assessed  cannot  be  as- 
sessed, It  Is  ordered  that  an  assessment  of  a 
five-mill  tax  be  made  on  the  rolls  of  1894." 

On  the  1st  of  July  the  city  of  Monroe  adopt- 


ed an  ordinance,  In  which  it  declared  that,  in 
execution  of  the  decree  above  stated,  a  tax  of 
five  mills  on  all  the  taxable  property  situated 
in  the  city  of  Monroe  was  thereby  levied  to 
be  assessed  on  the  tax  roll  of  1894,  and  di- 
rected the  tax  collector  to  proceed  with  its 
collection.  The  collector  gave  legal  notices 
by  publication,  extended  the  tax  on  the  city 
roll,  "and  received  taxes  of  those  who  paid, 
until  the  20th  of  August,  when  the  city 
council,  in  special  session,  repealed  the  ordi- 
nance of  July  1st,  and  ordered  the  collector 
to  proceed  no  further  with  the  collection  of 
the  tax  It  had  levied.  At  the  same  meeting 
an  ordinance  was  adopted  levying  a  five-mill 
tax  in  favor  of  relators,  on  the  roll  of  1889, 
and  directing  the  tax  collector  to  proceed  with 
its  collection.  Relators  thereupon  demanded 
of  the  tax  collector  to  proceed  with  the  col- 
lection of  the  tax  under  the  ordinance  of  July 
1st.  He  refused,  and  an  application  for  a 
mandamus  against  the  tax  collector  was 
made,  which  the  district  judge  refused  after 
trial,  and  the  present  appeal  followed. 

Relators  claim  that,  when  the  ordinance  of 
July  1st  was  enacted,  It  was  enacted  in  com- 
pliance with  the  decree  of  the  supreme  court, 
and  the  subject-matter  passed  entirely  be- 
yond the  power,  control,  and  jurisdiction  of 
the  common  council;  that  the  ordinance  was 
lrrepealable;  that  the  repealing  ordinance 
was  void,  and  in  contempt  of  the  authority 
of  the  supreme  court;  that  the  collection  of 
the  tax  by  the  tax  collector,  In  accordance 
with  the  decree  of  the  court,  was  a  mere  min- 
isterial duty,  and  that  he  could  be  compelled 
by  mandamus  to  perform  it,  the  void  repeal- 
ing ordinance  to  the  contrary  notwithstand- 
ing; that  the  writ  of  mandamus  is  the  sub- 
stitute for  the  ordinary  process  of  execution 
to  enforce  a  judgment  against  a  municipal 
corporation  or  county;  that  such  a  judgment 
cannot  be  executed  in  any  other  way;  that 
when  the  tax  was  levied  by  the  municipality 
to  which  the  writ  has  been  directed,  and  in 
obedience  thereto,  It  becomes  the  property  of 
the  person  in  whose  favor  it  has  been  levied; 
and  that  he  has  a  vested  right  in  the  prem- 
ises, which  cannot  be  affected  by  subsequent 
legislation  and  repeal.  In  support  of  these 
positions,  relators  cite  the  case  of  Riggs  v. 
Johnson  Co.,  6  Wall.  106-198;  the  cases  of 
Commissioners  v.  U.  S.,  112  U.  8.  223,  5  Sup. 
Ct  108;  Rice  v.  Railroad  Co.,  1  Black.  360; 
Terrett  v.  Taylor,  9  Cranch.  43;  Town  of 
Pawlet  v.  Clark,  Id.  292;  Creighton  v.  Pragg, 
21  Cal.  115;  Sinking  Fund  Com'rs  v.  North- 
ern Bank  of  Kentucky,  1  Mete.  (Ky.)  174; 
Streubel  v.  Railroad  Co.,  12  Wis.  67.  De- 
fendant resists  the  application  on  the  ground 
sustained  by  the  district  court,— that,  being 
simply  an  officer  of  the  city  council,  he  is 
bound  to  obey  its  orders  alone;  and  he  in- 
sists that,  if  the  writ  should  be  directed  to 
any  one,  It  should  be  against  the  city  coun- 
cil, and  the  fact  that  that  body  is  not  a  party 
to  this  proceeding  at  all  is  fatal  to  It.  He 
contends,  if  the  legality  of  the  proceedings 
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of  the  common  council  can  be  considered  In 
this  application  for  a  mandamus,  that  both 
the  facts  and  the  law  Justified  their  course; 
that  the  action  of  the  1st  of  July  was  before 
the  decree  of  the  supreme  court  had  become 
final  and  executory,  and  that  It  was  not  of 
such  a  character  that  It  could  not  be  revoked 
or  rescinded  In  case  of  error;  that  that  action 
was  made  In  wror;  that  they  had  a  discre- 
tionary power  vested  In  them  by  the  mandate 
of  the  supreme  court;  and  that,  this  discre- 
tion once  vested,  the  courts  had  no  control  or 
power  over  It,— citing  15  Am.  &  Eng.  Enc. 
Law,  p.  1046,  and  authorities;  that  the  may- 
or and  city  council,  In  the  exercise  of  their 
legislative  powers,  could  have  done  nothing 
less  than  act  as  they  did;  that  the  tax  levied 
in  1889  amounted  to  10  mills,  and  the  tax 
already  levied  in  1894  amounted  to  15  mills. 
Relators  reply  that  "the  contention  of  defend- 
ant that  they  should  have  proceeded  against 
the  city  council,  and  not  against  the  tax  col- 
lector; that  the  city  council  is  the  real  party 
In  interest,  and  should  have  been  made  a 
party  to  the  proceeding,  proceeds  upon  the 
erroneous  idea  that  the  city  council  was  a 
party  to  the  contract  between  relators  and 
the  taxpayers  of  the  city  of  Monroe,  and  that 
they  had  been  proceeded  against  in  the  liti- 
gation as  the  representative  of  the  taxpayers. 
Relators  contend  that,  on  the  contrary,  they 
do  not  In  this  matter  represent  the  taxpayers, 
but  have  only  been  proceeded  against  as  one 
of  the  instruments  provided  by  the  law, 
through  which  the  contract  with  the  taxpay- 
ers is  to  be  enforced;  that  under  Act  No.  35 
of  1880,  in  executing  the  powers  conferred 
upon  the  taxpayers  (not  the  city  council)  to 
incur  an  indebtedness  in  aid  of  public  works, 
the  city  council  Is  charged  with  the  per- 
formance of  the  following  purely  ministerial 
duties,  all  of  which  are  enforceable  by  man- 
damus: (1)  Considering  and  passing  upon 
the  petition  of  taxpayers  asking  for  an  elec- 
tion; (2)  ordering  or  refusing  to  order  an 
election,  as  the  petition  may  or  may  not  pos- 
sess the  legal  requirements;  (3)  proclaiming 
the  result  of  the  election;  (4)  levying  the  tax 
pursuant  to  the  result  of  the  election,  if  fa- 
vorable to  the  tax."  Relators  maintain: 
"That,  In  the  performance  of  these  duties, 
the  law  confers  no  discretion  whatever.  If 
the  petition  for  an  election  possesses  the  legal 
requirements  as  to  number  of  taxpayers,  etc., 
the  election  must  be  ordered.  If  it  does  not, 
it  must  be  refused.  The  election  returns 
must  be  promulgated  as  received  from  the  re- 
turning officer,  and,  if  in  favor  of  the  tax,  it 
must  be  levied.  That,  In  the  execution  of 
this  law,  the  city  council  Is  pro  hac  vice  an 
agency  of  the  state,  utilized  for  this  purpose. 
The  action  taken  is  in  no  sense  the  action  of 
the  municipal  corporation.  This  body  makes 
no  contract,  incurs  no  liability,  and  is  sub- 
ject to  no  responsibility;  its  officers  being 
merely  utilized  by  the  state  to  effectuate  the 
will  of  the  taxpayers  in  a  matter  upon  which 
the  law  authorized  them  to  express  it  That 


the  city  council,  therefore,  being  the  legal  rep- 
resentative of  the  city  of  Monioe,  as  a  mu- 
nicipal corporation,  which  has  no  interest  In, 
and  cannot  be  affected  by,  the  decree  herein 
to  be  rendered,  ia-not  only  not  a  necessary, 
but  not  a  proper,  party  to  the  litigation. 
They  cannot  be  parties  to  any  proceedings  to 
reach  the  individual  taxpayers,  except  such 
as  are  necessary  to  compel  the  performance 
of  purely  ministerial  duties  devolving  upon 
them  by  statutes  of  the  state." 

The  first  feature  of  the  proceedings  below 
which  Is  to  be  observed  is  that  they  are 
not  original,  extrajudicial  proceedings,  but 
proceedings  taken  In  the  matter  of  the  exe- 
cution of  a  final  judgment  of  this  court, 
rendered  In  the  matter  of  a  mandamus  or- 
dered. Article  629  of  the  Code  of  Practice 
declares  that  it  la  for  the  court,  whether 
appellate  or  Inferior,  which  has  rendered 
the  judgment,  to  take  cognizance  of  the 
manner  of  its  execution  when  the  proper 
manner  of  executing  it  is  to  be  determined. 
It  is  unquestionably  our  duty  to  see  that  the 
mandamus  which  issued  in  the  last  branch 
of  this  case,  when  before  us,  be  obeyed.  If, 
by  the  decree  of  the  court,  the  levying  of  a 
tax  of  five  mills  on  the  assessment  of  1894 
had  been  ordered,  and  the  common  council 
had  remained  perfectly  inactive  in  the 
premises,  it  is  clear  that  judicial  proceed- 
ings could  have  been  taken  to  enforce  the 
decree  of  the  supreme  court.  The  remedy 
for  this  Inaction  would  not  have  been  the 
vain  renewal  of  mandamus  proceedings,  but 
proceedings  for  contempt  of  court.  The 
same  result  would  have  followed  if  the 
council,  after  Initiating  proceedings  for  the 
purpose  of  execution  by  the  employment  of 
a  subagency  (rendered  necessary  from  the 
fact  that  the  common  council  Itself  could 
not  do  the  particular  work  needed)  had,  aft- 
er steps  had  been  taken  by  this  subagent  to 
carry  out  the  decree  of  this  court,  given 
peremptory  orders  to  him  to  cease  all  fur- 
ther action.  In  such  a  case  the  council 
would  have  been  as  liable  to  contempt  pro- 
ceedings as  if  they  had  not  moved  at  all. 
Should  such  proceedings  have  taken  place, 
joining,  as  a  party  thereto,  the  tax  collector 
(who,  we  will  assume,  had  ceased  opera- 
tions under  orders  of  the  council),  the  lat- 
ter would  not  have  been  so  joined  for  the 
purpose  of  having  the  council,  hi  this  new 
proceeding,  decreed  to  revoke  Its  staying  or- 
der to  him,  and  to  instruct  him,  through  a 
new  order,  to  proceed  under  the  original 
ordinance,  but  for  the  purpose  of  receiving 
from  this  court  itself  a  direct  order  to  pro- 
ceed. The  council  would  not  be  before  the 
court  for  the  purpose  of  receiving  orders 
to  revoke  Its  staying  order,  but  for  that  of 
being  punished  for  contempt 

It  is  argued  that  the  decree  of  this  court 
was  not  absolute;  that  It  left  open,  subject 
to  the  exercise  of  the  discretion  of  the  com- 
mon council,  whether  the  tax  should  be  lev- 
led  on  the  tax  of  1889  or  the  tax  of  1894; 
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And  that,  haying  that  discretion,  neither  the 
council  nor  any  one  acting  under  Its  direct 
orders  could  be  controlled  in  the  exercise  of 
that  discretion.  The  court,  in  this  instance, 
directed  the  council  to  ascertain  certain 
facts,  and,  on  such  ascertainment,  to  have 
a  tax  levied  on  the  assessment  of  1889  or 

1804,  as  those  facts  would  Justify.  The 
council  acted  upon  the  particular  subject- 
matter  thus  referred  to  them,  levied  a  tax 
Of  five  mills  upon  the  assessment  rolls  of 
1894,  and  set  on  foot  the  machinery  neces- 
sary for  the  collection  of  the  tax.  The  sole 
matter  left  uncertain  by  our  decree  was 
thus  fixed,  and  became  thereafter  substan- 
tially written  into  the  decree.  If  it  could  be 
aald  that  there  was  a  discretion  conferred 
upon  the  council  In  the  selection  of  the  par- 
ticular years  upon  which  the  tax  should  be 
levied,  that  body  had  acted  upon  that  dis- 
cretion, performed  the  special  duty  with 
which  it  was  charged,  and  therefore  there 
was  no  attempt  to  control  It  in  the  exercise 
of  its  original  discretion.  The  question  Is 
whether,  after  having  exercised  the  power 
or  duty  intrusted  to  it,  it  can  subsequently 
reverse  its  action,  and  stay  proceedings,  be- 
cause it  may  suppose  that  its  duty  was  in- 
correctly performed^  In  re  Manchester,  5  Cal. 
23S.  We  do  not  thine  it  was  charged  with 
the  duty  of  correcting  its  own  mistakes,  if 
mistakes  it  made.  There  would  be  no  end 
to  litigation  If  such  a  doctrine  were  true. 
When  the  council  levied  the  tax  It  was  or- 
dered to  levy,  the  subject-matter  passed  out 
of  Its  hands.  It  had  no  further  legal  Inter- 
est in  the  premises.  It  had  performed  the 
specific  duty  imposed  upon  It,  and  its  con- 
nection with  the  levying  of  the  tax  ceased. 
Darcantel  v.  Refrigerating  Co.,  44  La.  Ann. 
644,  11  South.  239;  State  v.  Township  Com- 
mittee of  Neptune,  20  Atl.  61. 

We  are  of  the  opinion  that  the  Judgment 
appealed  from  Is  erroneous.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be,  and  the  same 
is  hereby,  annulled,  avoided,  and  reversed, 
and  It  Is  now  ordered  and  decreed  that  a 
writ  of  mandamus  Issue,  directed  to  W.  A. 
O' Kelly,  commanding  him  to  proceed  with 
the  collection  of  the  tax  ordered  to  be  lev- 
led  by  this  court  in  the  judgment  rendered 
by  it  on  the  17th  June,  1895,  in  the  matter 
of  Reynolds  &  Henry  Const.  Co.  v.  Mayor, 
etc.,  of  City  of  Monroe  (No.  11,835)  17  South. 
802,  in  accordance  with  the  decree  of  this  court 
and  the  ordinance  of  the  city  council  of  the 
city  of  Monroe  passed  on  the  1st  day  of  July, 

1805.  It  is  further  ordered  that  appellee  pay 
the  costs  of  both  courts. 

Qn  Rehearing. 

(Jan.  6,  1896.) 

The  council  is  In  error  in  respect  to  the 
position  it  occupied  after  our  decree  was 
sent  back  to  the  district  court.  Our  decree 
did  not  send  the  case  back  for  the  exer- 


|  else  of  any  original  right  In  the  council, 
but  for  the  performance  of  a  specially  im- 
posed duty.  Both  its  right  (if  such  it  may 
be  styled)  in  respect  to  the  subject-matter 
for  which  the  cause  was  remanded  and  its 
duty  in  regard  thereto  went  no  further  back 
than  the  decree  of  this  court  That  decree 
was  the  source  and  measure  both  of  its 
right  and  its  duty.  In  taking  action  under 
the  decree,  the  council  was  not  acting  in  the 
course  of  its  ordinary  function  as  a  com* 
mon  council,  but  as  a  special  agency,  se- 
lected by  the  court  to  do  a  particular  act. 
The  supreme  court  has  supervision  and  con- 
trol over  the  execution  of  its  own  judgment. 
If  the  original  action  taken  by  the  council 
on  the  remanding  of  the  case  had  not  been, 
in  the  opinion  of  the  court,  in  conformity 
to  Its  provisions,  it  would,  by  supersedeas, 
have  set  the  council  right  (Cox's  Ex'rs  v. 
Thomas,  11  La.  369;  Lovelace  v.  Taylor,  6 
Rob.  [La.]  92);  and,  so  long  after  that  first 
action  was  taken  as  It  received  no  Instruc- 
tions from  us  to  change  its  course,  it  was 
powerless  of  Itself  to  change  that  action.  It 
has  no  legal  interest  in  this  matter  further 
than  to  comply  with  the  order  of  this  court 
Rehearing  refused. 


D.  R.  DUNLAP  MERCANTILE  CO.  v. 
ST.  JOHN  et  al. 
(Supreme  Court  of  Florida.    Oct  18,  1895.) 
Appeal  Dismissed  Where  No  Citation  Sbrvbd. 

Where  the  appellees,  npon  appeal  to  this 
court,  have  been  served  with  no  citation  other 
than  a  paper  that  is  not  styled  as  process,  "The 
State  of  Florida,"  and  that  is  not  tested  in  the 
name  of  the  chief  justice  of  this  court  but  test- 
ed simply  in  the  name  of  the  clerk  of  the  cir- 
cuit court  who  issued  same,  and  that  does  not 
purport  to  be  a  writ  of  and  from  this  court,  and 
that  does  not  notify  the  appellees  named  there- 
in in  express  terms  that  an  appeal  has  been 
taken,  such  paper  will  be  held  to  be  no  cita- 
tion at  all;  and  where  there  has  been  no  waiver 
of  citation,  by  appearance  or  otherwise,  the  ap- 
peal will  be  dismissed. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Santa  Rosa  coun- 
ty; W.  D.  Barnes,  Judge. 

Appeal  by  the  D.  R.  Dunlap  Mercantile 
Company  from  a  distribution  of  the  proceeds 
of  attachments  of  the  property  of  A.  H. 
Green.  Dismissed. 

Blount  &  Blount  for  appellant 

TAYLOR,  J.  The  appellant  and  the  appel- 
lees were  attaching  creditors  of  one  A.  H. 
Green  In  the  circuit  court  of  Santa  Rosa 
county,  their  several  writs  being  levied  upon 
the  same  personal  property  of  the  common 
debtor,  at  different  times.  The  appellees  all 
recovered  Judgments  by  default  on  the  rule 
day  In  November,  1889,  upon  their  respective 
claims;  and  the  appellant  recovered  judgment 
by  default  upon  Its  claim  in  December,  1889. 
The  defendant's  property  that  had  been  lev- 
ied upon  by  the  various  writs  was  sold  upon 
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tlie  application  of  some  of  the  parties,  and 

the  proceeds  turned  over  into  the  registry  of 
the  court,  to  await  its  distribution  among 
said  several  creditors.  On  the  13th  day  of 
May,  1801,  the  court,  upon  the  application  of 
the  appellees  St  John  .&  Qulgley,  made  an 
order  directing  the  distribution  of  the  fund 
to  the  payment  pro  rata  of  the  several  claims 
of  the  appellees,  to  the  exclusion  of  the  ap- 
pellant From  this  order  the  appellant  has 
taken  its  appeal. 

Upon  examination  of  the  record,  we  find 
that  no  proper  citation  has  ever  been  issued 
in  the  cause  and  served  upon  the  appellees  or 
their  attorneys.  In  the  transcript  of  the  rec- 
ord there  is  what  purports  to  be  a  citation 
that  Is  wholly  informal  and  defective,  in 
that  it  Is  not  styled  as  process,  as  it  should 
be,  "The  State  of  Florida;"  and  It  is  not 
tested  In  the  name  of  the  chief  justice  of  this 
court,  but  is  tested  simply  In  the  name  of 
the  clerk  of  the  circuit  court  who  issued 
same;  and  it  does  not  even  purport  to  be  a 
writ  of  and  from  this  court,  and  does  not 
notify  the  appellees  therein  in  express  terms 
that  an  appeal  has  been  taken.  Under  these 
circumstances,  there  being  no  waiver  of  cita- 
tion or  appearance  here  by  any  of  the  appel- 
lees, this  court  cannot  be  said  to  have  ac- 
quired such  Jurisdiction  over  the  persons  of 
the  appellees  as  legally  to  enable  us  to  adju- 
dicate their  rights  in  the  premises.  Tiscbler 
v.  Wall,  20  Fla.  024;  Knight  v.  Weiskopf,  21 
Fla.  157.  It  being  patent,  therefore,  from 
the  record,  that  the  appellees  are  not  proper- 
ly before  the  court,  the  appeal  herein  is  here- 
by dismissed. 


GREDLER  v.  GREDLER. 

(Supreme  Court  of  Florida.    Nov.  26,  1806.) 

Divorce— Jurisdiction — Residence. 

'  Where  a  party  sues  for  divorce  in  Flor- 
ida, he  is  required  to  allege  in  his  bill,  and  to  es- 
tablish such  allegation  by  proof,  that  he  has 
resided  in  this  state  for  two  years  prior  to  the 
filing  of  his  bill,  before  our  courts  are  author- 
ized to  grant  the  relief  prayed;  and  where  such 
allegntion,  and  proof  to  sustain  it.  are  want- 
ing at  the  final  hearing  in  such  a  case,  it  is  prop- 
er to  dismiss  the  bill. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Franklin  county; 
D.  S.  Walker,  Judge. 

Action  by  George  A.  Gredler  against  Sarah 
J.  Gredler  for  divorce.  From  a  judgment 
dismissing  the  bill,  complainant  appeals.  Af- 
firmed. 

W.  B.  Sheppard  and  William  Scott,  for  ap- 
pellant 

TAYLOR,  J.  George  A.  Gredler,  the  ap- 
pellant, on  September  25,  1880,  sued  the  ap- 
pellee, Sarah  J.  Gredler,  by  bill  in  equity, 
in  the  circuit  court  of  Franklin  county,  for 
divorce.  The  defendant  answered,  denying 
all  the  material  allegations  of  the  bill.  Rep- 


lication was  filed.  The  cause  was  referred 
to  a  master  to  take  and  report  the  testimony. 
A  voluminous  amount  of  testimony  was  tab 
en,  and  reported  to  the  court.  A  final  bear- 
ing upon  the  pleadings  and  proofs  was  had. 
and  this  resulted  in  a  decree  dismissing  the 
complainant's  bill;  and  from  this  decree  the 
complainant  appeals. 

The  complainant  has  wholly  failed  to  al- 
lege in  his  bill,  or  to  prove,  that  he  had  resid- 
ed in  this  state  for  two  years  prior  to  the 
exhibition  of  bis  bilL  In  Phelan  v.  Phelan, 
12  Fla.  440,  It  was  held,  and  we  think  with 
entire  correctness,  that  the  fact  of  the  ap- 
plicant's prior  residence  for  two  years  in  this 
state  was  necessary  both  to  be  alleged  in  the 
bill  and  established  by  proof,  before  the 
courts  were  authorized  to  grant  a  divorce,  un- 
der our  statute.  Miller  v.  Miller,  38  Fla. 
453,  15  South.  222.  In  the  absence  of  such 
allegation,  and  proof  to  sustain  it  the  court 
below  very  properly  dismissed  the  bill  at  the 
final  hearing. 

The  decree  appealed  from  is  affirmed. 


LOGAN  v.  STIEFF. 

(Supreme  Court  of  Florida.   Nov.  19.  1805.) 

Rbs  Adjudicate  —  Parties  ahd  Privies—  Fore- 
closure Sale— Rights  or  Purchaser. 

1.  Where  land  that  has  been  mortgaged, 
the  mortgage  thereon  being  duly  recorded,  is 
subsequently  sold  for  taxes  assessed  thereon 
after  the  execution  of  such  mortgage,  and  a  tax 
deed  is  made  to  the  purchaser  at  such  tax  sale, 
and  the  mortgagor  afterwards  files  a  bill  against 
such  purchaser  to  have  such  tax  deed  annulled 
as  being  a  cloud  upon  his  title,  which  suit  results 
in  a  decree  in  favor  of  Buch  tax  purchaser,  ad- 
judging his  tax  deed  to  be  valid,  and  the  mort- 
gagee subsequently  forecloses  his  prior  mort- 
gage, and  acquires  a  deed  to  the  land  at  the 
foreclosure  sale,  such  mortgagee  is  in  no  way  af- 
fected or  bound  by  the  decree  rendered  in  the 
former  suit  between  the  mortgagor  and  such 
tax  purchaser,  he  not  having  been  a  party 
thereto;  and,  to  a  suit  subsequently  brought 
against  him  by  such  mortgagee  to  annul  such 
tax  deed,  the  tax  Durchaser  cannot  successfully 
plead  his  former  decree  against  the  mortgagor 
as  being  res  adjudicata  of  the  mortgagee's 
rights,  even  though  the  same  issues  were  in- 
volved in  such  former  suit 

2.  It  is  well  settled  that  no  one  is  privy  to 
a  judgment,  whose  succession  to  the  rights  of 
property  thereby  affected  occurred  previously 
to  the  institution  of  the  suit  in  which  the  judg- 
ment was  rendered.  No  alienee,  grantee,  as- 
signee, or  mortgagee  is  bound  or  affected  by  a 
judgment  or  decree  in  a  suit  commenced  by  or 
against  the  alienor,  grantor,  assignor,  or  mort- 
gagor subsequent  to  the  alienation,  grant  as- 
signment, or  mortgage,  to  which  he  is  not  a 
party. 

3.  The  title  acquired  by  foreclosure  of  a 
mortgage  relates  back  to  the  date  of  the  mort- 
gage. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Orange  county; 
John  D.  Broome,  Judge. 

Action  by  Margaret  C.  Logan  against 
George  W.  Stieff,  to  annul  a  tax  deed.  From 
a  judgment  of  dismissal,  plaintiff  appeals. 
Reversed,  with  directions. 
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Beggs  &  Palmei  and  Percy  Jackson,  for  ap- 
pellant   A.  F.  Odlin,  for  appellee. 

TAYLOR,  J.  Margaret  C.  Logan,  the  ap- 
pellant, on  the  21at  day  of  November,  1800, 
filed  her  bill  In  equity  in  the  circuit  court  of 
Orange  county  against  George  W.  Stieff,  the 
appellee,  alleging  therein:  That  on  the  3d 
day  of  April,  A.  D.  1884,  one  Irene  R.  Har- 
rington and  her  husband,  Arthur  N.  Harring- 
ton, being  indebted  to  her  in  the  sum  of  $2,- 
500,  executed  and  delivered  to  her  a  mort- 
gage upon  lot  No.  17  in  block  0  of  the  Mitch- 
ell survey  of  the  Levy  grant,  in  said  county, 
which  mortgage  was  recorded  on  the  4th  day 
of  April,  1884,  In  said  county.  That,  said 
mortgage  not  being  paid  at  maturity,  the 
same  was  foreclosed  in  the  year  1890  by  a 
final  decree  of  foreclosure,  and  that  on  the 
sale  day  in  November,  1890,  the  mortgaged 
property  was  sold  under  said  decree  and  pur- 
chased by  her.  That  said  sale  was  duly  con- 
firmed, and  the  master  appointed  to  make  the 
sale  executed  a  deed  of  conveyance  to  ber 
for  said  premises.  That  said  property  was 
sold  by  the  collector  of  revenue  of  said  coun- 
ty on  the  7th  day  of  May,  A.  D.  1888,  for 
state  and  county  taxes  assessed  thereon  for 
the  year  1887,  to  one  R.  H.  Ramsey,  who  as- 
signed the  certificate  of  tax  purchase  to  one 
Frank  8.  Lewis,  trustee,  who  In  turn  assign- 
ed the  same  to  one  George  8.  Perry.  That 
on  the  22d  of  June,  1889,  a  tax  deed  to  said 
property  was  Issued  by  the  clerk  of  the  cir- 
cuit court  of  Orange  county  to  said  George 
8.  Perry,  upon  said  certificate  of  tax  sale; 
and  that  on  the  16tb  day  of  July,  1889,  the 
said  Perry  executed  a  quitclaim  deed  of  said 
property  to  the  defendant,  George  W.  Stieff. 
Various  Irregularities  and  defects  are  alleged 
as  to  the  assessment  of  the  land,  the  adver- 
tisement or  notice  of  sale,  and  In  the  cer- 
tificate of  sale  and  in  the  deed,  and  as  to 
the  authority  of  the  collector  to  sell,  none  of 
which  is  it  necessary  here  to  enumerate  fur- 
ther. That  said  tax  deed  and  quitclaim  deed 
are  clouds  upon  her  title  acquired  under  said 
mortgage  foreclosure.  That  said  land  is  wild 
and  unoccupied.  That  she  has  tendered  to 
the  defendant,  through  his  attorney,  the 
amount  of  the  purchase  money.  Interest,  and 
costs  thereon,  but  that  the  same  was  refused, 
and  that  she  Is  ready  and  willing  to  pay  the 
same  at  any  time.  The  bill  prays  that  said 
tax  deed  may  be  canceled,  and  declared  to  be 
nail  and  void. 

To  the  bill  the  defendant  interposed  the 
following  pleas:  "(1)  That  the  complainant, 
at  the  time  of  the  filing  of  the  said  bill,  was 
not  in  possession  of  the  land  described  in 
said  bill,  and  which  is  claimed  by  her,  and 
that  she  is  not  now  in  the  possession  of  the 
same.  (2)  That  Irene  R.  Harrington,  in  her  life- 
time, to  wit,  on  the  22d  day  of  August,  A.  D. 
1889,  by  Clarence  J.  Hicks,  her  next  friend, 
while  claiming  to  be  in  possession  of  said 
land,  and  the  owner  thereof  in  fee  simple, 


as  her  statutory  separate  property  under  the 
laws  of  the  state  of  Florida,  exhibited  her 
bill  in  equity  in  this  honorable  court  against 
the  defendant,  and  also  against  other  defend- 
ants under  whom  this  defendant  claims,  in 
which  said  bill  the  husband  of  the  said  Irene 
R.  Harrington,  the  said  Arthur  N.  Harring- 
ton, joined  aa  a  co-complainant,  and  in  and 
by  said  bill  there  was  sought  (with  other  re- 
lief) the  same  relief  touching  the  same  mat- 
ters and  things  embraced  In  the  present  bill 
of  said  complainant,  Margaret  C.  Logan. 
That  several  answers  were  filed  to  the  said 
former  bill  of  said  Irene  R.  Harrington  et  al. 
by  all  the  defendants  therein  on  the  rule  day 
in  October,  A  D.  1889.  That  after  the  death 
of  the  said  Irene  R.  Harrington,  on  the  4th 
day  of  November,  A  D.  1889,  and  the  quali- 
fication of  her  executor  (the  said  Arthur  N. 
Harrington)  on  the  9th  day  of  December,  A 
D.  1889,  the  said  cause  was,  by  a  decretal 
order  of  this  honorable  court,  ordered  to  pro- 
ceed, the  said  executor  becoming  and  being 
the  sole  complainant  That  thereafter,  on 
the  12th  day  of  December,  A  D.  1889,  said 
cause  was  by  the  complainant  set  down  for 
hearing  on  bill  and  answers  before  the  judge 
of  this  honorable  court;  and  thereafter,  on 
the  20th  day  of  said  December,  said  cause 
was  heard  and  a  final  decree  made,  adjudg- 
ing the  title  of  this  defendant  to  the  said 
premises  claimed  by  him  to  be  absolute,  good, 
and  valid,  as  against  said  executor,  and  or- 
dering his  said  bill  to  be  dismissed,  a  copy 
of  which  said  decree  is  attached  to  this  plea, 
and  marked  'Exhibit  A,'  and  this  defendant 
asks  that  the  same  may  be  deemed  to  be  a 
part  hereof.  Whereof  this  defendant  says 
that  the  matters  and  things  set  forth  in  said 
present  bill  have  been  heretofore  adjudicat- 
ed by  this  honorable  court  In  favor  of  this 
defendant  in  a  suit  brought  by  the  only  per- 
son or  persons  then  competent  to  sue  this  de- 
fendant touching  said  matters  and  things. 
That  said  matters  and  things  were  adjudi- 
cated in  a  suit  between  this  defendant  and 
the  person  or  persons  under  whom  the  said 
complainant,  Margaret  C.  Logan,  claims  said 
premises,  and  that  said  decree  is  a  bar  to 
any  suit  by  said  Margaret  G.  Logan  against 
this  defendant  touching  said  -matters  and 
things.  (3)  That  the  title  of  this  defendant 
to  the  said  real  estate  by  him  claimed  is  bas- 
ed upon  assessments  of  taxes  thereon  due  to 
the  state  of  Florida  and  the .  county  of 
Orange,  and  that  the  lien  of  said  assessment 
is  superior  to  all  other  liens  created  by  in- 
dividuals, and  to  all  claim  of  title  based  on 
liens  last  described,  and  that  the  same  is 
especially  superior  to  the  claim  of  title  of 
the  said  complainant  Margaret  C.  Logan,  aa 
set  forth  in  said  present  bill.  That  the  va- 
lidity of  said  assessment,  and  of  the  tax  title 
of  this  defendant  based  thereon,  has  been  ad- 
judicated by  this  honorable  court  in  a  cause 
between  the  only  parties  who  could  properly 
aak  for  such  adjudication.    That  by  such  ad- 
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judication  the  validity  of  said  assessments 
and  of  said  tax  title  was  sustained,  as  here* 
In  before  set  forth,  and  that  by  reason  there- 
of the  mortgage  held  by  said  complainant, 
Margaret  O.  Logan,  at  that  time  (and  upon 
which  she  bases  her  present  alleged  claim  of 
title  in  her  said  present  bill),  became  wholly 
destroyed  and  extinguished,  so  far  as  the 
the  same  concerned  the  land  of  this  defend- 
ant, and  ceased  to  be  a  Hen  thereon,  and  that 
the  said  Margaret  C.  Logan  now  has  no  Hen, 
claim,  mortgage,  right,  title,  or  interest,  legal 
or  equitable,  upon  the  said  premises  owned 
by  this  defendant  as  aforesaid.  (4)  That  the 
title  of  this  defendant  In  and  to  said  prem- 
ises now  claimed  by  him  as  aforesaid  has 
been  adjudicated  valid  in  a  suit  brought 
against  him  In  this  honorable  court,  as  here- 
inbefore set  forth,  by  the  person  or  persons 
under  whom  said  complainant,  Margaret  O. 
Logan,  claims,  and  with  whom  she  was  and  Is 
In  privity,  and  that  said  decree  in  said  former 
suit  is  binding  and  conclusive  upon  her,  and 
is  a  bar  to  this  present  suit.  (5)  That  there 
are  no  grounds  set  forth  In  said  present  bill 
of  alleged  invalidity  of  said  tax  title  of  this 
defendant,  except  such  as  were  or  might 
have  been  alleged  in  the  said  bill  hitherto 
brought  against  this  defendant  by  the  per- 
son or  persons  under  whom  said  complain- 
ant, Margaret  C.  Logan,  claims.  All  which 
matters  and  things  this  defendant  avers  to 
be  true,  and  pleads  the  same  to  the  whole  of 
said  present  bill,  and  in  bar  thereof."  etc. 

Attached  to  these  pleas,  as  an  exhibit,  Is 
a  copy  of  the  final  decree  of  the  circuit  court 
of  Orange  county  In  the  case  of  Arthur  N. 
Harrington,  as  executor  of  the  last  will  of 
Irene  R.  Harrington,  deceased,  against  R.  H. 
Ramsey,  Frank  S.  Lewis,  trustee,  and  George 
W.  Stleff,  mentioned  In  said  pleas.  These 
pleas  were  set  down  for  argument  by  the 
complainant,  and  the  Judge  made  an  order  to 
the  effect  that  an  Inquiry  should  be  had  to 
determine  the  validity  of  said  pleas,  and  that 
upon  the  hearing  of  said  inquiry  the  original 
papers  In  the  said  chancery  suit  mentioned  In 
said  pleas  should  be  used,  If  found  to  be 
necessary.  Afterwards,  on  the  7th  of  April, 
1891,  the  said  pleas  coming  on  for  argument, 
the  first  of  said  pleas  was,  by  consent,  with- 
drawn and  abandoned,  and  the  judge  made 
an  order  sustaining  the  defendant's  second, 
third,  fourth,  and  fifth  pleas,  and  dismissed 
the  bill  at  complainant's  cost.  From  this  or- 
der the  complainant  takes  this  appeal. 

The  court  erred  In  sustaining  these  pleas 
and  in  dismissing  the  complainant's  bill.  It 
will  be  observed  that  none  of  the  pleas  as- 
sert that  the  complainant  was  in  any  way  a 
party  to  the  proceedings  urged  as  an  adju- 
dication of  her  rights;  but,  on  the  contrary, 
it  is  clear  from  the  pleas,  and  from  the  de- 
cree attached  as  an  exhibit  thereto,  that  she 
was  not  a  party  to  said  decree,  nor  In  the 
proceedings  leading  up  thereto.  It  further 
appears  that  the  tax  assessment  and  sale  un- 


der which  the  defendant  claims  title,  and  that 
are  now  assailed  by  the  complainant's  bill, 
and  the  chancery  proceedings  and  aecree  be- 
tween the  Harringtons  and  the  defendant 
that  are  urged  as  being  an  adjudication  of 
the  complainant's  rights  in  the  premises,  all 
transpired  and  came  into  existence  several 
years  subsequently  to  the  execution,  deliv- 
ery, and  record  of  the  mortgage  from  the 
Harringtons  to  the  complainant,  through 
which  the  complainant  became  materially  in- 
terested in  said  land.  Under  these  circum- 
stances, the  complainant  herein  is  not  privy 
to  the  decree  urged  in  these  pleas,  that  was 
rendered  In  the  case  of  the  Harringtons 
against  the  defendant,  and  Is  in  no  way  af- 
fected or  bound  thereby.  It  is  well  settled 
that  no  one  Is  privy  to  a  judgment  whose 
succession  to  the  rights  of  property  thereby 
affected  occurred  previously  to  the  Institu- 
tion of  the  suit  in  which  the  judgment  was 
rendered.  For  example,  a  tenant  in  posses- 
sion prior  to  the  commencement  of  an  ac- 
tion of  ejectment  cannot  be  lawfully  dispos- 
sessed by  the  judgment,  unless  made  a  party 
to  the  suit  No  alienee,  grantee,  assignee,  or 
mortgagee  Is  bound  or  affected  by  a  judg- 
ment or  decree  rendered  In  a  suit  commen- 
ced by  or  against  the  alienor,  grantor,  as- 
signor, or  mortgagor  subsequent  to  the  alien- 
ation, grant,  assignment,  or  mortgage,  to 
which  he  is  not  a  party,  for  the  simple  rea- 
son that  otherwise  his  rights  of  property 
could  not  be  divested,  as  these  pleas  assert 
to  be  the  case  here,  without  his  consent,  and 
the  fraud  or  laches  of  the  grantor  or  mort- 
gagor could  effect  a  forfeiture  of  rights  and 
interests  he  had  created  by  the  most  solemn 
conveyances.  1  Freem.  Judgm.  (4th  Ed.)  5 
162;  Cromwell  v.  MacLean,  123  N.  Y.  474. 
25  N.  B.  032;  Shattuck  v.  Ba scorn,  105  N.  Y. 
30, 12  N.  E.  283;  Looney  v.  Simpson,  87  Tex. 
100,  26  S.  W.  1065;  Boutwell  v.  Stelner,  84 
Ala.  307,  4  South.  184;  Coles  v.  Allen,  64 
Ala.  98;  Pierce  v.  Fa  u  nee,  47  Me.  507;  Pow- 
ers v.  Heath,  20  Mo.  310;  Mathes  v.  Cover. 
43  Iowa,  512.  It  Is  further  well  settled  that 
the  title  acquired  by  foreclosure  of  mortgage 
relates  back  to  the  date  of  the  mortgage. 
2  Jones,  Mortg.  (4th  Ed.)  §  1654.  The  mort- 
gagee's Interests  are  co-existent  with  the 
mortgage,  and,  when  he  becomes  a  purchaser 
at  the  foreclosure  sale,  no  judicial  adjudica- 
tion of  any  matter  affecting  the  lien  of  such 
mortgage,  that  arose  subsequently  to  the  exe- 
cution thereof,  can  affect  or  bind  him,  when 
he  was  not  a  party  to  such  proceeding  or  ad- 
judication. 

The  decree  set  up  in  these  pleas  does  not, 
to  any  extent,  affect  or  bind  the  complainant 
appellant,  and  said  pleas  should  have  been 
overruled. 

The  order  or  decree  appealed  from  Is  re- 
versed, with  directions  to  overrule  the  de- 
fendant's pleas,  and  for  such  further  pro- 
ceedings as  may  be  consistent  with  proper 
equity  practice. 
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JACKSONVILLE.  T.  ft  K.  W.  RT.  00.  v. 
NEFF. 

(Supreme  Court  of  Florida.    Not.  28,  1896.) 

Verdict—  Evidbscb— Scpmcibnct. 

When  the  majority  of  the  members  of 
the  appellate  court  are  of  the  opinion  that  a 
verdict  and  judgment  appealed  from  are  sus- 
tained by  the  evidence,  and  the  record  shows 
that  certain  maps  and  plats  were  used  in  evi- 
dence at  the  trial  that  are  not  contained  in  the 
record,  and  that  may  have  exhibited  circum- 
stances to  BUBtain  the  jury's  view,  and  there 
are  no  other  reversible  errors  in  the  record,  the 
judgment  appealed  from  will  be  affirmed. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Clay  county; 
W.  B.  Young,  Judge. 

Action  by  Milroy  Neff  against  the  Jackson- 
ville, Tampa  &  Key  West  Railway  Company. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

J.  R.  Parrott,  Fletcher  &  Wurts,  and  T.  M. 
Day,  Jr.,  for  appellant  Walker  &  L'Engle, 
for  appellee. 

TAYLOR,  J.  The  appellee  sued  the  appel- 
lant In  the  circuit  court  of  Clay  county  in  an 
action  for  damages  for  the  alleged  wrongful  de- 
struction by  fire,  negligently  allowed  to  escape 
from  appellant's  locomotive,  of  a  lot  of  ma- 
chinery of  appellee.  The  cause  was  tried  at 
the  fall  term,  1891,  of  said  circuit  court,  be- 
fore a  jury,  and  resulted  in  a  verdict  and 
judgment  In  favor  of  the  plaintiff  below  for 
the  sum  of  $4,783.33,  from  which  judgment 
the  defendant  below  appeals.  This  appeal 
brings  the  case  before  this  court  for  the  sec- 
ond time,  it  having  been  formerly  tried  at  the 
March  term,  1888,  of  said  circuit  court,  and 
resulted  In  a  verdict  and  Judgment  for  the 
plaintiff,  which  judgment  was  reversed  by 
this  court  at  its  June  term,  1891,  because  of 
errors  In  the  charges  of  the  court  to  the  jury. 
Railway  Co.  v.  Neff,  28  Fla.  373,  9  South.  653. 

After  the  reversal  of  the  cause  here  on  the 
former  appeal,  the  plaintiff  amended  his  dec- 
laration, making  it  read  as  follows:  "Said 
plaintiff  sues  the  Jacksonville,  Tampa  and 
Key  West  Railway  Company,  a  corporation 
organized  and  doing  business  under  the  laws 
of  the  state  of  Florida,  defendant  herein,  and 
claims  in  said  action  five  thousand  dollars  as 
damages  from  said  defendant  in  the  follow- 
ing circumstances:  For  that  on  the  18th  day 
of  March,  A.  D.  1887,  a  fire  occurred  at  or 
near  a  point  in  said  county  of  Clay,  in  said 
state,  where  a  railroad  operated  by  defend- 
ant crossed  another  railroad,  called  the  'Mel- 
rose Road,'  which  said  fire  destroyed  certain 
valuable  property  of  the  plaintiff  of  about  the 
value  of  four  thousand  dollars,  then  and 
there  being  In  and  near  a  sawmill  owned  by 
Buddington  &  Wilson,  and  situated  in  one  of 
the  angles  made  by  the  crossing  of  said  rail- 
roads, as  aforesaid.  A  list  of  said  property  of 
said  plaintiff  destroyed  by  said  fire  as  afore- 
said is  attached  to  the  original  declaration  in 


said  cause;  and  plaintiff  alleges  that  near  the 
crossing  of  said  railroads,  On  the  18th  day 
of  March,  A.  D.  1887,  there  was  a  spur  track 
from  said  defendant's  said  railroad  extend- 
ing along  the  road  called  the  'Melrose  Road,' 
a  short  distance,  upon  which  there  stood  a 
box  car,  in  which  was  some  loose,  dry  hay; 
the  door  of  said  car,  on  the  side  towards  de- 
fendant's said  railroad,  being  then  and  there 
open.  Plaintiff  further  alleges  that  upon  said 
18th  day  of  March,  A  D.  1887,  there  was  a 
strong  wind  blowing  in  the  direction  from 
defendant's  said  railroad  towards  said  box 
car  and  said  sawmill,  In  and  near  which  was 
plaintiff's  said  property;  and  that,  whilst 
said  wind  was  blowing  as  aforesaid,  a  loco- 
motive engine  possessed  by  defendant,  and 
under  the  management  of  an  engineer  in  de- 
fendant's service,  and  containing  fire  and 
burning  matter,  was  being  driven  along  the 
said  railroad  of  said  defendant  and  by  said 
engineer  was  stopped  near  to  said  sawmill 
building  and  plaintiff's  said  property;  and 
that  whilst  leaving  said  place  opposite  said 
sawmill  and  box  car,  said  engine  threw  out 
large  sparks  of  burning  matter,  which  then 
and  there  set  fire  to  said  loose  hay  in  said  box 
car,  and,  in  turn,  to  said  box  car,  which  said 
fire  was  communicated  from  said  burning 
box  car  to  said  sawmill  and  plaintiff's  said 
properties,  and  the  same  were  totally  de- 
stroyed by  said  fire,  the  plaintiff  being  with- 
out fault,  and  unable  to  arrest  or  prevent  the 
spread  of  the  said  flre\  which  was  caused  by 
the  gross  negligence  of  the  defendant  in  not 
exercising  due  care  or  precaution  in  prevent- 
ing the  escape  of  said  sparks  from  said  loco- 
motive engine.  And  the  plaintiff  alleges  that 
the  defendant  so  neglected  and  unsklilfully 
managed  said  engine  and  the  burning  matter 
and  fire  therein  contained,  and  the  said  en- 
gine was  so  insufficiently  and  improperly  pro- 
vided with  a  spark  arrester,  that  said  sparks 
from  said  fire  and  portions  of  the  burning 
matter  escaped  from  said  engine,  whereby, 
as  aforesaid,  the  said  box  car  was  set  on  fire, 
and  from  it  said  fire*  was  communicated  to 
said  mill  and  the  plaintiff's  said  property, 
which  was  destroyed,  as  aforesaid.  Plaintiff 
lost  the  use  of  the  same,  and  was  prevented 
from  carrying  on  his  business.  Wherefore 
plaintiff  says  that  he  Is  injured,  and  has  sus- 
tained damages,  and  therefore  he  brings  his 
suit  and  claims  five  thousand  dollars  as  dam- 
ages." 

To  the  declaration  as  thus  amendedly  fram- 
ed, the  defendant  pleaded:  (1)  The  general 
issue,  that  it  was  not  guilty;  (2)  that  the  said 
supposed  loss  was  occasioned  by  the  plain- 
tiff's own  negligence;  (3)  that  the  plaintiff 
contributed  to  his  own  negligence  to  cause 
the  said  supposed  loss. 

The  only  error  assigned  is  the  refusal  of 
the  court  to  grant  the  defendant's  motion  for 
a  new  trial.  The  motion  for  new  trial  was 
upon  the  following  grounds:  (1)  The  court 
erred  in  giving  the  charge  requested  by  the 
plaintiff,  because  it  contained  the  words  "to 
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a  lot  of  loose  hay  in  a  box  car  In  possession 
of  defendant,  and  which  was  on  a  spur  track 
of  defendant's  railroad";  (2)  because  the  ver- 
dict Is  contrary  to  the  evidence;  (3)  because 
the  verdict  is  contrary  to  the  law;  (4)  be- 
cause the  verdict  Is  contrary  to  the  charge  of 
the  court.  The  charge  of  the  court  excepted 
to  In  the  motion  for  new  trial,  and  assigned 
here  as  error,  Is  as  follows:  "If  you  believe 
from  the  evidence  that  on  the  18th  of  March, 
1887.  In  said  county,  sparks  from  one  of  the 
locomotive  engines  of  defendant  set  fire  to  a 
lot  of  loose  hay  In  a  box  car  in  possession  of 
defendant,  and  which  stood  on  a  spur  track 
of  defendant's  railroad  running  between  its 
main  track,  on  which  said  locomotive  engine 
stood,  and  plaintiff's  property,  and  that  said 
fire  Ignited  said  box  car,  and  that  it  spread 
from  the  said  car  to  plaintiff's  property,  while 
a  strong  wind  was  blowing  across  said  loco- 
motive engine  towards  said  box  car  and 
plaintiff's  said  property,  and  that  said  wind 
was  blowing  when  said  locomotive  engine 
was  on  defendant's  railroad  opposite  said 
box  car,  and  prior  to  the  breaking  out  of  said 
fire  therein,  and  that  said  fire  destroyed 
plaintiff's  said  property;  and  if  you  also  be- 
lieve from  the  evidence  that  said  fire  was  the 
direct  and  natural  consequence  of  the  fire 
which  started  in  said  box  car,  and  that  this 
was  caused  by  the  negligent  construction  of 
said  locomotive  engine,  or  by  the  want  of 
proper  care  or  precaution  in  the  management 
thereof  on  the  part  of  defendant's  engineer 
who  had  charge  of  said  engine  on  the  occa- 
sion in  question,— the  verdict  should  be  for 
the  plaintiff  in  such  sum  as  the  evidence 
shows  was  the  market  value  of  the  property 
at  the  time  of  Its  destruction,  with  interest 
thereon  from  the  time  it  was  burned  to  date 
of  this  trial." 

There  was  no  error  In  giving  this  Instruc- 
tion. The  recital  therein  to  the  effect  "that 
if  sparks  from  the  defendant's  engine  set 
fire  to  a  lot  of  loose  hay  In  a  box  car  In  pos- 
session of  defendant,  and  which  stood  on  a 
spur  track  of  defendant's  railroad  running 
between  Its  main  track,  on  which  said  loco- 
motive engine  stood,  and  plaintiff's  property, 
and  that  said  fire  Ignited  said  box  car,  and 
that  it  spread  from  said  car  to  plaintiff's 
property  while  a  strong  wind  was  blowing, 
and  destroyed  plaintiff's  property,"  coupled 
with  the  further  declarations  of  the  charge 
that  If  the  evidence  showed  that  the  fire  In 
the  box  car  was  caused  by  the  negligent  con- 
struction of  the  defendant's  engine,  or  to 
negligence  in  the  operation  thereof,  and  that 
the  fire  that  destroyed  plaintiff's  property 
was  the  direct  and  natural  consequence  of 
the  fire  started  by  defendant's  negligence  in 
the  box  car,  was  entirely  proper  under  the 
Issues  made  by  the  pleadings,  and  was  in 
consonance  with  the  proofs,  and  could  have 
no  other  Influence  upon  the  jury  than  to  Im- 
press them  with  the  Idea  that  It  was  not  nec- 


essary for  the  proofs  to  show  that  the  fi> 
that  destroyed  the  plaintiff's  property 
communicated  directly  or  immediately  t 
such  property  from  the  defendant's  engim-, 
but  that  If  the  defendant's  negligence  fir>i 
set  fire  to  a  box  car  on  a  spur  track  near 
plaintiff's  property,  which,  In  turn,  was  ir- 
nlted  by  the  burning  box  car,  and  that  it 
was  the  direct  and  natural  consequence  of 
the  fire  started  In  the  box  car  through  de- 
fendant's negligence,  then  defendant  would 
be  liable.  Under  the  ruling  of  this  court 
condensed  in  the- twenty-sixth  headnote  to 
the  case  of  Jacksonville,  T.  &  K.  W.  Ry.  Co. 
v.  Peninsular  Land,  Transp.  &  Manufg  Co.. 
27  Fla.  1,  9  South.  661,  this  was  a  proper  ap- 
plication of  the  doctrine  of  proximate  cam* 
to  the  facts  in  proof.  It  Is  contended  hen 
for  the  appellant,  in  op  positron  to  the  correct- 
ness of  this  charge,  that  the  cause  was  re- 
versed upon  its  former  appeal  because  of  a 
similar  charge  declared  by  this  court  to  be 
error.  There  Is  no  merit  In  this  contention. 
At  the  former  trial  the  court  below  instructed 
the  Jury,  In  effect,  that  if  the  defendant  neg- 
ligently permitted  loose  hay  in  one  of  Its  box 
care  to  remain  exposed  to  fire  from  its  en- 
gines near  plaintiff's  property,  and  that 
plaintiff's  property  was  destroyed  in  conse- 
quence of  such  negligence,  then  defendant 
would  be  liable.  This  charge  was  held  to  be 
erroneous  because  there  was  no  allegation  In 
the  pleadings  to  the  effect  that  the  negligence 
that  caused  plaintiff's  loss  consisted  in  "per- 
mitting loose  hay  in  defendant's  box  car  to 
remain  exposed,"  etc.,  and  that  the  court's 
charges  must  be  confined  to  the  Issues  made 
on  the  pleadings.  In  the  present  instruction 
the  permitting  of  loose  hay  to  remain  in  a 
box  car  is  not  set  up  as  an  element  of  negli- 
gence upon  which  the  plaintiff  has  the  right 
to  recover,  as  was  done  in  the  charge  at  the 
former  trial. 

The  member  of  the  court  who  frames  this 
opinion  cannot  agree  with  the  majority  of 
the  court  as  to  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  returned,  but  is  of  the 
opinion  that  it  is  wholly  insufficient  either 
to  Identify  the  defendant's  engine  as  bein? 
the  originator  of  the  fire  that  destroyed  plain- 
tiff's property,  or  to  establish  actionable  neg- 
ligence on  the  defendant's  part,  and  that  the 
Judgment  below  should  be  reversed;  but  the 
majority  of  the  court  think  otherwise,  and 
that  In  view  of  the  fact  that  there  have  been 
two  Jury  trials  of  this  cause,  both  resulting 
in  a  verdict  for  the  plaintiff,  and  that  the 
present  record  shows  that  certain  maps  and 
plats  of  the  premises  and  surroundings  were 
used  in  evidence  at  the  last  trial  that  are  not 
brought  up  in  the  record,  and  that  may  have 
thrown  material  light  upon  the  case  as  view- 
ed by  the  Jury,  the  verdict  Is  not  shown  to 
be  contrary  to,  or  unsupported  by,  the  evi- 
dence. The  judgment  appealed  from  Is  there- 
fore affirmed. 
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STATE  ex  reL  TURNER  et  al.  v.  HOOKER, 
Circuit  Judge. 

(Supreme  Court  of  Florida.    Oct.  4,  1885.) 

•Constitutional  La.w-Joursa.ls  of  Legislature 
— Evidence  —  Mandamus  to  Compel  Exekcisb 
of  Jurisdiction  —  Title  of  Act  —  Amending 
Act  bt  Title— Passage  of  Bills. 

1.  Mandamus  is  the  proper  remedy  to  com- 
pel the  exercise  by  a  court  of  jurisdiction  that 
it  clearly  possesses,  where  it  refuses  to  act. 

2.  Where  an  alternative  writ  of  mandamus 
is  granted  against  a  circuit  judge  to  compel  the 
•exercise  of  jurisdiction  over  causes  pending  in 
two  counties  recently  annexed  by  legislative  act 
to  the  judicial  circuit  presided  over  by  him, 
and  he  bases  his  refusal  to  exercise  such  juris- 
diction upon  the  unconstitutionality  of  the  leg- 
islative act  bringing  said  territory  within  his 

t*  urisdiction,  alleging  it  to  be  unconstitutional 
ecause  of  the  manner  in  which  it  was  enacted 
by  the  legislature,  such  issues  can  properly  be 
raised  and  presented  by  demurrer  to  the  alter- 
native writ  of  mandamus. 

3.  The  journals  kept  by  the  two  houses  of 
the  legislature  of  their  proceedings  are  public 
records,  of  which  the  courts  of  the  state  will 
take  judicial  notice. 

4.  Acts  of  the  legislature  duly  enrolled  and 
signed  by  the  officers  of  the  two  houses,  and 
filed  in  the  office  of  the  secretary  of  state,  with 
the  approval  of  the  governor  thereon,  are  prima 
facie  valid  and  authoritative  laws;  but  the  jour- 
nals of  the  two  houses  that  enacted  them  may 
be  resorted  to,  to  ascertain  whether  the  manda- 
tory requirements  of  the  constitution  have  been 
complied  with  by  the  legislature  in  their  enact- 
ment, and  if  such  journals  show  explicitly, 
■clearly,  and  affirmatively  that  any  essential  con- 
stitutional requirement  has  not  been  complied 
with,  or  if  they  fail  to  show  any  essential  step 
in  the  process  of  enactment  that  the  constitu- 
tion expressly  requires  them  to  show,— such,  for 
example,  as  the  entry  of  the  ayes  and  noes  up- 
on the  final  passage  of  any  bill  in  either  house,— 
then  such  journals  would  prevail  as  evidence, 
and  the  enrolled  bill,  as  evidence  of  the  law, 
would  have  to  fall. 

5.  In  passing  upon  the  constitutionality  of 
statutes  generally,  no  matter  from  what  stand- 
point the  assault  thereon  may  be  made,  it  is  a 
well-settled  and  cardinal  rule  that  nothing  but 
a  clear  violation  of  the  constitution  will  justify 
the  courts  in  overruling  the  legislative  will: 
and,  where  there  is  a  reasonable  doubt  as  to  the 
constitutionality  of  an  act,  it  must  be  resolved 
in  favor  of  the  act,  and  it  should  be  upheld. 

6.  Constitutional  provisions  prescribing 
what  shall  be  the  contents  of  titles  to  acts,  and 
requiring  each  house  of  the  legislature  to  read 
each  bill  on  three  several  days,  unless  such 
readings  be  properly  dispensed  with  by  a  two- 
thirds  vote,  and  requiring  the  reading  of  bills 
and  the  entry  on  the  journals  of  the  ayes  and 
noes  on  the  final  passage  of  every  bill,  are  man- 
datory; and  it  is  the  duty  of  the  courts  to  ad- 

udge  the  law  invalid  and  void  in  cases  where  it 
s  clear,  beyond  reasonable  doubt,  that  those 
provisions  have  been  violated  or  ignored;  but 
these  provisions  should  receive,  not  a  technical 
construction,  but  a  reasonable  one,  and,  looking 
to  the  evils  Intended  thereby  to  be  remedied, 
only  such  legislative  acts  should  be  overthrown 
as  are  clearly  and  obviously  offensive  to  their 
spirit  and  meaning. 

7.  Chapter  4227,  Laws  Fla.  approved  June 
1,  1893,  entitled  "An  act  to  amend  sections  1363 
and  1364  of  chapter  3  of  title  3  of  the  Revised 
Statutes  of  the  State  of  Florida,  defining  the 
Fifth  and  Sixth  judicial  circuits  of  Florida," 
is  not  unconstitutional  and  void.  Its  title  does 
not  embrace  more  than  one  subject  and  matter 
properly  connected  therewith;  and  its  subject 

sufficiently  expressed  in  its  title. 


a  The  constitutional  inhibition  against  the 
revision  or  amendment  of  statutes  or  sections 
of  statutes  by  their  titles  only  does  not  apply 
to  amendments  that  are  effected  by  implica- 
tion. Our  constitution  does  not  prohibit  the 
repeal  of  a  statute  or  part  of  a  statute  by  im- 
plication. 

9.  Where  one  house  of  the  legislature  orig- 
inates and  passes  a  bill  through  its  three  con- 
stitutional readings,  and  reports  it  to  the  other 
house,  and  the  latter  passes  the  bill  with  amend- 
ments that  it  has  adopted  that  are  germane  to 
its  general  subject,  either  to  the  body  of  the  bill 
or  to  its  title,  It  is  not  necessary  that  the  house 
where  the  bill  originated  shall  do  anything 
more  than  to  concur  by  vote  in  the  amendments 
made.  It  is  unnecessary  in  such  a  case  to  re- 
read the  bill  three  times  again  in  the  house  of 
its  origin. 

10.  Our  constitution  does  not  require  that 
the  journals  should  show  affirmatively  that  a 
bill  was  read  "by  sections"  on  its  final  passage; 
and,  if  they  do  not  so  show,  the  presumption,  in 
the  absence  of  affirmative  evidence  to  the  con- 
trary, would  be  that  it  was  read  by  sections,  as 
required. 
(Syllabus  by  the  Court.) 

Original  proceeding,  on  the  relation  of  W. 
A.  Turner  and  another,  against  W.  A.  Hock- 
er,  circuit  judge,  for  mandamus.  Writ  award- 
ed. 

R.  L.  Anderson,  for  plaintiff.  W.  A.  Hock- 
er,  in  pro.  per. 

TAYLOR,  J.  This  is  an  original  proceed- 
ing in  mandamus  brought  in  this  court,  on 
the  relation  of  W.  A.  Turner  and  H.  D.  Ma. 
son,  against  Hon.  W.  A.  Hocker,  judge  of  the 
Fifth  judicial  circuit  of  Florida,  to  require 
him  to  entertain,  hear,  and  determine  a  cause 
pending  in  the  circuit  court  of  Citrus  county, 
Fla.,  by  bill  in  equity  brought  by  the  said 
Turner  and  Mason  for  the  removal  of  cloud 
on  title,  in  which  J.  R.  Blakiston  and  Willie 
A.  Blakiston,  his  wife,  are  defendants. 

The  alternative  writ  alleges,  in  effect,  that 
chapter  4227,  Laws  Fla.  approved  June  1, 
1893,  transferred  the  said  county  of  Citrus  to, 
and  made  it  a  part  of,  the  Fifth  judicial  cir- 
cuit of  Florida,  and  that  the  defendant,  Hon. 
W.  A.  Hocker,  being  the  judge  of  said  Fifth 
judicial  circuit,  has  jurisdiction  of  matters 
pending  in  said  circuit  court  of  Citrus  coun- 
ty, but  that  he  declines  and  refuses  to  hear 
and  determine  the  matters  submitted  to  him 
in  and  by  said  cause  in  equity,  alleging  as 
his  only  reason  that  he  has  no  jurisdiction  as 
such  judge  of  the  Fifth  Judicial  circuit  of 
Florida  over  causes  pending  in  the  circuit 
court  of  Citrus  county;  that  said  cause  in 
equity  is  still  pending  in  said  circuit  court  of 
Citrus  county;  and  that  the  relators  are  en- 
titled  to  have  the  same  heard  and  deter- 
mined. 

The  defendant  demurs  to  the  alternative 
writ,  and,  as  ground  of  demurrer,  contends 
that  said  chapter  4227  of  the  Laws  approved 
June  1,  1893,  is  unconstitutional  and  void: 
(1)  Because  the  act  embraces  more  than  one 
subject  and  matter  properly  connected  there- 
with. (2)  Because,  If  it  contains  but  one 
subject,  that  subject  is  not  expressed  in  its 
title.  (3)  Because  it  amends  section  10  of 
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article  5  of  the  constitution,  and  said  section 
Is  not  re-enacted  and  published  at  length  in 
the  said  act.  (4)  Because  said  act  was  first 
introduced  In  the  senate  on  May  5,  1883,  as 
senate  hill  No.  207,  Its  title  then  being  "An 
act  to  amend  sections  1362  and  1364  of  chap- 
ter 2  of  title  2,  Revised  Statutes  of  the  State 
of  Florida,"  was  passed  through  the  senate 
with  that  title,  was  certified  to  the  house  by 
that  title,  was  considered  on  the  third  read- 
ing in  the  house  by  that  title,  was  amended 
by  striking  out  all  after  the  enacting  claase, 
and  passed  in  the  house  by  that  title,  and 
after  its  passage  a  new  title  was  given  the 
bill  not  germane  to  the  original  title;  and  be- 
cause the  act  as  passed  was  never  considered 
In  the  senate  at  all,  except  simply  to  concur 
in  the  amendment  made  in  the  house,  and  was 
not  read  in  the  senate  at  all,  thereby  ignoring 
the  forms  of  procedure  for  the  passage  of 
bills  provided  in  section  17  of  article  8  of  the 
constitution  of  Florida.  (5)  Because  the  said 
bill  was  not  read  by  sections  on  its  final  pas- 
sage in  either  house,  and  the  fact  that  it  was 
read  by  sections  does  not  appear  In  the  jour- 
nals, as  required  by  section  17  of  article  3  of 
the  constitution  of  Florida. 

It  is  well  settled  that  the  journals  kept  by 
the  two  houses  of  the  legislature  of  their  pro- 
ceedings are  public  records,  of  which  the 
courts  will  take  judicial  notice.  People  v. 
Mahaney,  13  Mich.  481;  Cooley,  Const.  Llm. 
(5th  Ed.)  p.  163,  and  cases  cited.  The  as- 
saults made  upon  the  constitutionality  of  the 
act  in  question  being  predicated  upon  the 
manner  in  which  it  was  enacted,  as  exhibited 
by  the  journals,  the  issues  raised  thereby  can 
properly  be  presented,  as  they  have  been 
here,  by  demurrer  to  the  alternative  writ 
Acts  of  the  legislature  duly  enrolled  and 
signed  by  the  officers  of  the  two  houses,  and 
filed  In  the  office  of  the  secretary  of  state, 
with  the  approval  of  the  governor  thereon, 
are  prima  facie  valid  and  authoritative  laws; 
but  the  journals  of  the  two  houses  that  en- 
acted them  may  be  resorted  to,  to  ascertain 
whether  the  mandatory  requirements  of  the 
constitution  have  been  complied  with  by  the 
legislature  in  their  enactment;  and  if  such 
Journals  show  explicitly,  clearly,  and  affirm- 
atively that  any  essential  constitutional  re- 
quirement has  not  been  complied  with,  or  if 
they  fall  to  show  any  essential  step  In  the 
process  of  enactment  that  the  constitution  ex- 
pressly requires  them  to  show,— such,  for  ex- 
ample, as  the  entry  of  the  ayes  and  noes  up- 
on the  final  passage  of  any  bill  in  either 
house,— then  such  journals  would  prevail  as 
evidence,  and  the  enrolled  bill,  as  evidence 
of  the  law,  would  have  to  fall.  State  v. 
Brown,  20  Fla.  407. 

The  provisions  of  our  constitution  alleged 
to  have  been  violated  in  the  enactment  of 
this  statute  are  as  folows:  Section  16  of 
article  3:  "Each  law  enacted  In  the  legis- 
lature shall  embrace  but  one  subject  and 
matter  properly  connected  therewith,  which 
subject  shall  be  briefly  expressed  in  the  title; 


and  no  law  shall  be  amended  or  revised  by 
reference  to  Its  title  only;  but  In  such  case 
the  act,  as  revised,  or  section,  as  amended, 
shall  be  re-enacted  and  published  at  length." 
Section  17  of  article  3:  "Every  bill  shall  be 
read  by  sections  on  three  several  days  in 
each  house,  unless,  in  case  of  emergency, 
two-thirds  of  the  house  where  such  bill  may 
be  pending  shall  deem  It  expedient  to  dis- 
pense with  this  rule;  but  the  reading  of  a 
bill  by  sections  on  its  final  passage  shall  in 
no  case  be  dispensed  with,  and  the  vote  on 
the  final  passage  of  every  bill  or  joint  reso- 
lution shall  be  taken  by  yeas  and  nays,  to 
be  entered  on  the  journal  of  each  house." 

In  passing  upon  the  constitutionality  of 
statutes  generally,  no  matter  from  what 
standpoint  the  attack  thereon  may  be  made, 
it  is  a  well-settled  and  cardinal  rule  that 
nothing  but  a  clear  violation  of  the  consti- 
tution will  Justify  the  courts  in  overruling 
the  legislative  will;  and,  where  there  is  a 
reasonable  doubt  as  to  the  constitutionality 
of  an  act,  It  must  be  resolved  in  favor  of  the 
act,  and  it  should  be  upheld.  It  is  further 
well  settled  that  constitutional  provisions 
for  the  government  of  the  legislative  depart- 
ment in  the  enactment  of  laws,  like  those 
quoted  above,  are  mandatory,  and  that  it  is 
the  duty  of  the  courts  to  adjudge  the  law 
invalid  and  void  in  cases  where  it  is  clear, 
beyond  reasonable  doubt,  that  these  pro- 
visions have  been  violated  or  ignored;  but 
these  provisions  should  receive,  not  a  tech- 
nical construction,  but  a  reasonable  one; 
and,  looking  to  the  evils  Intended  to  be  rem- 
edied thereby,  only  such  legislative  acts 
should  be  overthrown  as  are  clearly  and  ob- 
viously offensive  in  their  spirit  and  mean- 
ing. See  the  numerous  cases  cited  in  the 
notes  to  Davis  v.  State,  61  Am.  Dec.  331. 

The  first  objection  raised  by  the  respond- 
ent's demurrer  is  that  the  act  embraces 
more  than  one  subject  and  matter  proper- 
ly connected  therewith.  The  contention  in 
support  of  this  objection  is  that  the  act 
deals  with  two  separate,  independent,  and 
distinct  subjects,  in  that  it  undertakes  to 
change  the  fixed  boundaries  of  two  judicial 
circuits,  instead  of  one  only;  the  contention 
being  that  each  of  the  seven  judicial  cir- 
cuits into  which  the  state  has  long  since 
been  divided  comprises  a  distinct  and  inde- 
pendent subject,  that  cannot  be  dealt  with 
in  the  same  act  that  deals  with  any  other 
of  said  circuits.  We  cannot  agree  with  this 
contention.  Geographically,  the  judicial  cir- 
cuits into  which  the  state  is  divided  are 
separate  and  distinct,  each  of  them  presid- 
ed over  by  different  judges;  but,  from  the 
standpoint  of  the  constitutional  inhibition 
against  the  legislature  dealing  with  more 
than  one  subject  In  the  same  act,  they  all 
fall  within  and  belong  to  the  one  general 
subject  of  "Judicial  Circuits,"  stripped  of 
the  subdividing  numbers  by  which  they  are 
individually  designated.  Whether  the  legis- 
lature undertakes  by  an  act  to  redefine  the 
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boundaries  of  all  seven  of  such  circuits,  or  of 
only  two  or  more  of  them,  it  is  still  deal- 
ing with  the  one  general  subject,— "Bound- 
aries of  Judicial  Circuits."  The  constitution 
of  1808,  by  section  3  of  article  16,  fixed  and 
denned  the  boundaries  of  the  seven  Judi- 
cial circuits  of  the  state,  but  so  fixed  them 
that  they  could  not  be  disturbed  except  by 
an  amendment  of  the  constitution.  The 
constitution  of  1885,  by  section  10  of  article 
5,  defined  them  in  the  same  way  as  did  the 
constitution  of  1868,  but  expressly  provided 
that  its  definition  of  them  could  be  changed 
by  the  legislature.  Both  instruments  deal 
with  them  collectively  as  one  subject  Un- 
der the  constitution  of  1885  the  legislature 
would  clearly  have  the  right  to  redefine  the 
boundaries  of  all  seven  of  the  circuits  by 
one  act,  entitled  "An  act  to  define  the  Judi- 
cial circuits  of  Florida."  In  such  a  case,  if 
each  of  the  circuits,  considered  as  a  unit 
that  goes  to  make  up  the  whole,  could  be 
dealt  with  under  such  a  title,  expressing  but 
the  one  subject  of  "Judicial  Circuits,"  it 
would  seem  to  follow  as  a  corollary  that  it 
would  be  perfectly  competent  for  the  legis- 
lature to  deal  with  any  two  or  more  of  such 
units  by  one  act,  with  a  title  sufficient  to 
confine  its  provisions  to  the  two  units  of 
that  general  subject  treated  thereby.  If  the 
individual  circuits,  considered  as  units,  could 
be  properly  dealt  with  in  the  one  act,  as  be- 
ing germane  to  the  one  general  subject 
therein  expressed,  it  would  seem  clearly  to 
follow  that  it  would  be  entirely  competent 
to  deal  with  any  two  or  more  of  them  by 
one  act,  whose  title  still  sufficiently  express- 
ed its  subject  to  be  "the  partial  defining  of 
judicial  circuits."  The  effect  that  an  indi- 
vidualizing of  them  in  the  title  of  such  an 
act  would  have  would  not  be  to  spring  two 
separate  and  Independent  subjects  into  cre- 
ation, but  would  be  simply  to  restrict  and 
confine  the  substance  of  the  act  to  the  in- 
dividualized and  restricted  portion  of  the 
general  subject  of  "Boundaries  of  Judicial 
Circuits,"  expressed  in  such  title.  Were  the 
contention  of  the  respondent  a  sound  one, 
then  it  would  be  necessary,  if  the  legislature 
desired  to  redefine  the  boundaries  of  each 
and  every  of  the  seven  judicial  circuits,  to 
pass  seven  different  acts,  each  of  them  deal- 
ing with  its  own  individual  subdivision  of 
the  general  subject  of  Judicial  circuits. 
Clinton  Tp.  v.  Draper,  14  Ind.  296;  Hag- 
gard v.  Hawkins,  Id.  299;  Duncombe  v. 
Prindle,  12  Iowa,  1;  Board  of  Sup'rs  v. 
Heenan,  2  Minn.  330  (Gil.  281).  The  title  of 
the  act  in  question  is  as  follows:  "An  act 
to  amend  sections  13(33  and  1304  of  chapter 
3  of  title  3  of  the  Revised  Statutes  of  the 
State  of  Florida,  defining  the  Fifth  and 
Sixth  judicial  circuits  of  Florida." 

The  second  ground  of  the  demurrer  is  that 
this  title  does  not  express  the  subject  of  the 
act;  that  the  real  purpose  of  the  act  is  to 
transfer  the  two  counties  of  Citrus  and  Her- 
nando from  the  Sixth  to  the  Fifth  circuit; 
v.!8so.no.24— 49 


and  that  this  purpose  Is  not  even  Intimated 
in  the  title.  There  is  no  merit  in  this  conten- 
tion. The  act,  In  carrying  out  the  expressed 
purpose  of  its  title,— to  define  the  Fifth  and 
Sixth  Judicial  circuits,— does  transfer  the  two 
counties  as  stated,  but  such  transfer  Is  en- 
tirely incident  to  the  accomplishment  of  the 
object  of  the  act  as  declared  in  Its  title. 
The  Fifth  and  Sixth  Judicial  circuits,  at  the 
time  of  the  introduction  of  this  act  in  the 
legislature,  were  both  well  and  perfectly  de- 
fined, and  had  been  since  the  adoption  of  the 
constitution  of  1868;  and  when  it  was  pro- 
posed in  1883  to  enact  a  law  whose  declared 
object  was  to  define  such  circuits,  certainly 
no  one  could  possibly  have  been  misled  Into 
the  supposition  that  such  proposed  law  in- 
tended merely  to  reiterate  the  long-standing 
definition  thereof.  They  were  then  already 
defined,  and  a  law  proposing  at  that  time  to 
define  them  necessarily  conveyed  the  Idea 
that  some  change  was  proposed  In  the  for- 
mer definition.  We  all  know  that  the  capi- 
tal of  the  state  Is  at  present  fixed  and  estab- 
lished at  Tallahassee;  and,  were  the  legisla- 
ture desirous  of  changing  the  location  of  its 
seat  of  government  to  some  other  point,  we 
apprehend  that  a  bill  for  that  purpose  would 
be  sufficient  were  It  entitled  "An  act  to  fix 
and  establish  the  seat  of  government  of  the 
state  of  Florida."  To  hear  such  a  title  readr 
the  legislature  Itself  and  the  public  would 
naturally  expect  that  a  change  of  the  already 
fixed  and  established  location  was  Intended.. 
When  already  fixed  and  defined  boundary 
lines  are  proposed  by  a  new  measure  "to  be 
defined,"  it  is  tantamount  to  saying  that 
lines  already  defined  will  be  redefined,  chan- 
ged, altered,  and  a  new  definition  and  fixing 
thereof  established,  different  from  the  old. 

The  third  ground  of  the  demurrer  is  that 
the  act  amends  section  10  of  article  5  of  the 
constitution,  and  that  said  section  is  not  re- 
enacted  and  published  at  length  in  the  said 
act.  The  section  of  the  constitution  referred 
to  provides  that  "until  otherwise  defined  by 
the  legislature  the  several  judicial  circuits  of 
the  state  shall  be  as  follows."  Then  follows 
the  enumeration  of  the  various  counties  that 
shall  belong  to  each  of  the  seven  circuits. 
The  commissioners,  in  compiling  our  Revised 
Statutes,  have  carried  this  constitutional  defi- 
nition of  the  judicial  circuits  forward,  mak- 
ing It,  without  change,  the  subject  of  chap- 
ter 3  of  title  3  of  part  2  of  the  Revision, 
making  the  definition  of  each  judicial  cir- 
cuit the  subject  of  a  separate  section.  Sec- 
tions 1363  and  1364  comprise  the  same  defi- 
nition of  the  Fifth  and  Sixth  judicial  cir- 
cuits as  that  given  to  them  by  the  consti- 
tution. So  that  we  may  say,  with  proprie- 
ty, that  chapter  3  of  title  3  of  the  Revised 
Statutes,  in  so  far  as  the  definition  of  the 
several  circuits  Is  concerned,  is  but  a  reitera- 
tion of  section  10  of  article  5  of  the  consti- 
tution. In  giving  this  act  a  title,  the  legis- 
lature saw  proper  to  declare  therein  that  Its 
purpose  was  to  amend  sections  1303  and 
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1364  of  the  Revised  Statutes,  without  any 
reference  whatever  to  the  section  of  the  con- 
stitution that  those  two  sections  in  part  reit- 
erated. The  act  does  not  In  its  title  pur- 
port to  amend  the  section  of  the  constitution, 
but  does  expressly  purport  to  amend  the  two 
named  sections  of  the  Revised  Statutes,  and 
It  does  set  out  those  two  sections,  as  amend- 
ed, in  full  and  at  length.  It  is  true  that  it 
necessarily  effects  change  of  the  definition 
made  in  and  by  the  constitutional  section 
mentioned,  but  that  change  is  by  implication, 
and  not  from  the  avowed  object  of  the  law 
as  expressed  in  Its  title.  The  title  of  the  act 
would  have  been  complete  had  It  been  simply 
"An  act  defining  the  Fifth  and  Sixth  judicial 
circuits  of  Florida";  and  it  was  wholly  un- 
necessary to  have  referred  In  the  title  of  the 
act,  or  In  the  body  thereof,  to  either  the  sec- 
tions of  the  Revised  Statutes  or  to  the  corre- 
sponding section  of.  the  constitution.  It  could 
have  defined  the  two  circuits  in  the  way  it 
has  done  as  an  independent  and  original 
piece  of  legislation,  and  repealed,  as  it  does, 
all  laws  In  conflict  therewith,  without  under- 
taking or  purporting  to  be  an  amendment  of 
any  specific  prior  existing  law;  and  in  such 
case  it  would  have  effectually  wrought  a 
change  of  these  former  existing  sections  of 
the  constitution  and  of  the  Revised  Statutes 
without  any  mention  of  either.  In  so  far 
then  as  It  operates  as  a  change  of  the  section 
of  the  constitution  mentioned,  it  does  so  by 
implication;  and  in  such  case  it  is  not  nec- 
essary that  the  particular  section  so  affected 
by  Implication  shall  be  re-enacted  in  full. 
The  constitutional  inhibition  against  the  re- 
vision or  amendment  of  statutes  or  sections 
of  statutes  by  their  titles  only  does  not  apply 
to  amendments  that  are  effected  by  implica- 
tion. People  v.  Mahaney,  13  Mich.  481; 
Lehman  v.  McBride,  15  Ohio  St.  573  (text, 
602);  Baum  v.  Raphael,  57  Cal.  361.  The 
real  effect  of  this  act  upon  the  section  of  the 
constitution  Is  to  redefine,  as  the  constitution 
permits,  the  Fifth  and  Sixth  judicial  circuits. 
Our  constitution  does  not  prohibit  the  repeal 
of  a  statute  or  part  of  a  statute  by  implica- 
tion. 

The  fourth  ground  of  the  demurrer  con- 
tends that  the  act  is  unconstitutional  because 
it  was  introduced  and  passed  through  three 
readings  in  the  senate  by  one  title,  and  so 
certified  to  the  house,  and  that  it  was  there 
amended  by  striking  out  all  after  the  enact- 
ing clause,  and  was  passed  in  the  house  by 
the  same  title,  and  after  its  passage  a  new 
title  was  given  to  It,  not  germane  to  the  origi- 
nal title;  and  because  the  act  as  passed  was 
never  considered  In  the  senate  at  all,  except 
simply  to  concur  In  the  amendment  made  in 
the  house,  aud  was  not  read  in  the  senate  at 
all.  The  journals  of  the  two  houses  do  not 
bear  out  the  assertions  of  fact  in  this  ground 
of  the  demurrer  with  that  affirmative  clear- 
ness and  explicitne8S  that  Is  necessary  to  au- 
thorize Judicial  annulment  of  a  legislative  act. 
The  journals  of  the  senate  do  show  that  the  bill 


was  there  introduced  and  passed  under  the 
title  "A  bill  to  be  entitled  'An  act  to  amend 
sections  1362  and  1364  of  chapter  2  of  title  2 
of  the  Revised  Statutes  of  Florida,' "  and 
that  It  was  so  certified  to  the  house.  The 
journals  of  the  house  show  that  the  bill  was 
amended  (how  or  In  what  respect  they  are 
silent);  that  as  amended  it  was  put  to  a  final 
vote,  and  defeated;  that,  upon  reconsidera- 
tion, the  bill,  with  the  amendments,  what- 
ever they  were,  was  passed  unanimously  by 
call  of  the  yeas  and  nays,  that  are  duly  re- 
corded. Immediately  following  the  entries 
In  the  house  journal  relative  to  the  final  vote 
on  the  bill,  there  appears  an  entry  to  the  ef- 
fect that  an  amendment  to  its  title  was  adopt- 
ed. It  is  not  clear  whether  this  amendment 
was  effected  prior  or  subsequent  to  the  final 
vote  on  the  passage  of  the  bill;  neither  Is  it 
shown  whether  it  was  at  all  material  or  not; 
neither  Is  it  shown  whether  the  title  was  the 
subject  or  not  of  any  of  the  amendments 
made  prior  to  the  passage  of  the  bllL  For 
aught  disclosed  by  the  Journals,  the  complete 
title  borne  by  the  enrolled  bill  may  have  been 
the  result  of  one  of  the  amendments  made  by 
the  house  prior  to  the  passage  of  the  bill, 
and  the  amendment  to  its  title  made  after 
its  passage  may  have  been  wholly  immate- 
rial,—a  correction  in  spelling  or  the  substi- 
tution of  a  capital  letter  at  the  beginning  of 
some  word  in  the  title.  The  title  of  the  bill 
as  it  came  from  the  senate  was  inappropriate, 
and,  according  to  many  of  the  authorities, 
was  ineffectual;  and,  looking  at  the  sub- 
stance of  the  act,  the  change  made  hi  the  title 
was  appropriate,  and  made  it  effectually  ex- 
press the  subject  dealt  with.  Whether  the 
title  of  the  bill  as  passed  is  germane  to  the 
title  of  the  bill  as  introduced  is  not  the  ques- 
tion. If  the  subject  dealt  with  by  the  bill 
as  passed  is  expressed  In  or  germane  to  the 
subject  expressed  in  the  title  adopted  with 
the  bill  as  part  thereof,  it  complies  with  the 
constitutional  requirement,  whether  it  be  like 
or  unlike  the  title  by  which  the  bill  was  In- 
troduced. What  the  substance  of  the  bill 
was  as  It  came  from  the  senate  Is  nowhere 
shown.  The  presumption,  then,  is  that  the 
bill  as  it  passed  the  house  dealt  with  the 
same  subject  already  considered  by  the  sen- 
ate, and  that  all  the  amendments  adopted 
by  the  house  were  germane  to  the  same  sub- 
ject, and  that  one  of  those  amendments  was 
a  correction  of  the  erroneous  title,  so  as  to 
make  It  effectually  express  that  subject. 
Where  one  house  of  the  legislature  passes  a 
bill  through  its  three  constitutional  readings, 
and  reports  it  to  the  other  house,  and  the  lat- 
ter passes  the  bill  with  amendments  that  It 
has  made  germane  to  its  general  subject 
either  to  the  body  of  the  bill  or  to  Its  title,  it 
is  not  necessary  that  the  house  where  the  bill 
originated  shall  do  anything  more  than  to 
concur  by  vote  in  the  amendments  made.  It 
Is  unnecessary  In  such  a  case  to  re-read  the 
bill  three  times  again  in  the  house  of  its 
origin.    Miller  v.  State,  3  Ohio  St  475;  Mc- 
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Culloch  v.  State,  11  Ind.  424;  Pack  v.  Barton, 
47  Mich.  520,  UN.  W.  367. 

The  fifth  and  last  ground  of  the  demurrer 
Is  that  the  journals  do  not  express  the  fact, 
as  they  should,  that  the  bill  was  read  by  sec- 
tions on  its  final  passage  In  either  house,  and 
that  It  was  not  so  read  on  Its  final  passage. 
This  contention  Is  untenable.  Our  constitu- 
tion does  not  require  that  the  journals  should 
show  affirmatively  that  a  bill  was  read  by 
sections  on  Its  final  passage,  and,  If  they  do 
not  so  show,  the  presumption,  In  the  ab- 
sence of  affirmative  evidence  to  the  contrary, 
would  be  that  It  was  read  by  sections,  as  re- 
quired. Supervisors  of  Schuyler  Co.  v.  Peo- 
ple, 25  111.  181;  English  v.  Oliver,  28  Ark. 
317;  State  v.  City  of  Hastings,  24  Minn.  78; 
Walker  v.  Griffith.  60  Ala.  361;  Worten  v. 
Badgett,  32  Ark.  496.  Besides  this,  the  Jour- 
nals show  that  the  bill  was  In  fact  read  upon 
its  final  passage,  which  Is  a  sufficient  show- 
ing that  It  was  read  by  sections.  The  jour- 
nal entries  in  reference  to  this  bill  are  very 
loose  and  confused  In  many  respects,  but  we 
fall  to  find  in  them  any  such  clear,  explicit, 
and  affirmative  evidence  of  a  violation  of  the 
constitutional  requirements  in  the  enactment 
of  the  law  as  will  Justify  us  In  declaring  It 
void.  The  demurrer  of  the  respondent  to  the 
alternative  writ  Is  therefore  overruled,  and 
the  peremptory  writ  will  be  awarded. 


STATE  ex  rel.  SANCHEZ  v.  CALL,  Circuit 
Judge. 

(Supreme  Court  of  Florida.    Oct  11,  1895.) 

Mandamus- Exbbcisb  or  Jurisdiction— Emm 
— Judgment— Proceedings  Sobsbqcbnt 
to  Appral. 

1.  Where  an  appellate  court  of  last  resort, 
on  an  appeal  from  a  final  Judgment  rendered  by 
a  referee  in  a  cause  against*  an  executor  of  a 
decedent,  reviews  and  affirms  the  findings  of 
lsw  and  fact  by  the  referee,  but  reverses  the 
final  judgment  entered  by  him  because  of  de- 
fect merely  in  the  form  thereof,  pointing  out  in 
its  judgment  of  reversal  that  such  referee's 
judgment  should  have  been  against  the  defend- 
ant executor  in  his  representative  capacity  to  be 
enforced  de  bonis  testatoris,  instead  of  being 
against  him  individually  to  be  collected  de  bonis 
propriis,  as  the  same  was  erroneously  entered 
by  the  referee;  and  where  the  appellate  court 
in  such  case  does  not  order  a  venire  de  novo, 
but  remands  the  cause  with  directions  "that 
such  further  proceedings  be  had  therein  as  is 
authorized  by  law,"— nothing  further  is  neces- 
sary or  proper  to  be  done  in  the  court  below 
than  to  rectify  the  defect  in  form  of  the  judg- 
ment entered  by  the  referee  by  the  entry  of  a 
correctly  framed  judgment  in  Its  stead,  in  con- 
formity to  the  record  findings  of  the  referee; 
and  the  duty  of  making  such  correction  in  such 
a  case  devolves  upon  the  circuit  judge  in  whose 
.court  the  judgment  appealed  from  was  entered. 
In  such  a  case  the  entry  of  a  correctly  formed 
judgment  in  lieu  of  the  defective  one  entered 
by  the  referee  is  purely  a  ministerial  duty,  and 
mandamus  will  lie  against  the  circuit  judge  to 
compel  its  performance. 

2.  When  a  court  refuses  to  exercise  juris- 
diction that  it  clearly  possesses,  mandamus  is 
the  proper  remedy  to  compel  its  exercise. 

3.  Under  our  statutes,  where  a  cause  is  re- 


ferred to  a  practicing  attorney  for  trial  as  ref- 
eree, such  reference  does  not  operate  as  a  trans- 
fer of  the  cause  to  another  tribunal  or  court, 
but  it  remains  at  all  times  a  cause  pending  in 
the  court  making  the  reference;  the  referee 
being  substituted  simply  in  the  place  and  stead 
of  the  official  judge  and  jury  over  the  particular 
case.  His  judgment  therein  goes  upon  the  rec- 
ords of  the  court  as  the  judgment  of  such  court, 
and  when  the  time  expires  in  which  he  can 
grant  a  new  trial  or  settle  a  bill  of  exceptions 
for  the  appellate  court  in  case  of  appeal  he  be? 
comes  functus  officio,  and  his  authority  over  the 
case  ceases.  An  appeal  or  writ  of  error,  when 
taken  in  such  a  case,  is  not  as  from  the  judg- 
ment of  a  court  of  a  referee  (our  law  recog- 
nizes no  such  tribunal),  but  is  from  the  judgment 
entered  by  the  referee  as  being  the Judgment  of 
the  court  making  the  reference.  The  mandate 
of  the  appellate  court  upon  an  affirmance  or  re- 
versal or  such  a  judgment  is  addressed  to  the 
court  that  made  the  reference,  and  not  to  the 
referee.  Our  statute  expressly  provides  that 
upon  a  reversal  of  such  a  judgment  by  the  ap- 
pellate court  the  court  from  which  the  appeal 
was  taken  may  refer  the  cause  to  the  same  or 
another  referee,  if  the  parties  consent  thereto, 
or  may  proceed  with  the  cause  as  in  other 
causes  before  the  court. 

4.  The  findings  of  a  referee  upon  the  facts 
in  a  cause  will  be  regarded  by  an  appellate 
court  upon  an  appeal  or  writ  of  error  in  the 
same  light  as  the  verdict  of  a  jury,  and  such 
findings  upon  the  facts  will  not  be  disturbed  ex- 
cept under  the  same  circumstances  and  condi- 
tions that  the  verdict  of  a  jury  would  be  over- 
turned in  a  like  case. 

5.  Where  an  appellate  court  reviews  and 
affirms  the  findings  of  law  and  fact  by  the  court 
appealed  from,  but  reverses  the  final  judgment 
entered  because  of  purely  formal  defects  in  the 
judgment  Itself.  It  Is  proper  for  the  appellate 
court,  in  its  judgment  of  reversal,  expressly  to 
direct  the  entry  of  a  correctly  formed  judgment 
in  place  of  the  one  it  finds  to  be  defective  In 
form. 

(Syllabus  br  the  Court) 

Original  proceeding  on  the  relation  of  An- 
tonia  B.  Sanchez  against  Rhydon  M.  Call, 
circuit  judge,  for  mandamus.  Writ  award- 
ed. 

W.  W.  Dewhurst  and  Henderson  &  Raney, 
for  relator.  M.  C.  Jordan  and  W.  A.  Mac- 
Williams,  for  respondent 

TAYLOR,  J.  Antonia  B.  Sanchez,  the  re- 
lator, in  the  suit  in  the  circuit  court  of  St 
John's  county  against  John  Lott  Phillips,  as 
executor  of  John  Lott  Phillips,  .deceased,  that 
was  tried  before  a  referee,  recovered  judg- 
ment for  $540,  besides  costs.  Phillips,  the 
defendant  executor,  took  writ  of  error  to  this 
court,  and  the  cause  was  decided  here  at  the 
January  term,  1895  (35  Fla.  187,  17  South. 
363).  This  court  held,  in  effect,  that  the  find- 
ings of  the  referee  were  correct  on  the  facts 
of  the  case,  but  that  the  form  of  the  judg- 
ment entered  on  those  findings  was  improper, 
it  being  a  Judgment  in  form  against  John 
Lott  Phillips  de  bonis  propriis,  when  it  should 
have  been  against  him  In  his  representative 
capacity  as  executor  de  bonis  testatoris;  and 
solely  upon  the  ground  of  this  defect  In  the 
form  of  the  Judgment  the  same  was  reversed, 
with  directions  that  the  cause  be  remanded 
for  such  further  proceedings  as  may  be  au- 
thorized by  law. 
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After  the  mandate  of  this  court  In  the 
cause  had  gone  to  the  court  helow,  the  plain- 
tiff, Antonla  B.  Sanchez,  made  before  the  re- 
spondent, as  judge  of  the  circuit  court  of  St. 
Johns  county,  the  following  motion  In  the 
cause:  "Now,  on  this  day  comes  the  said  An- 
tonla E.  Sanchez,  by  W.  W.  Dewhurst,  her 
attorney,  and  moves  the  court,  the  Hon.  R. 
M.  Call,  Judge,  'in  vacation,  for  an  entry  by 
the  court  of  a  proper  judgment  upon  the  find- 
ings of  the  referee  In  the  above-entitled  cause, 
in  accordance  with  the  mandate  of  the  su- 
preme court  directing  such  further  proceed- 
ings as  may  be  authorized  by  law,  which 
mandate  Is  dated  May  17, 1896;"  upon  which 
motion  the  respondent,  as  judge,  made  the 
following  order:  "Upon  consideration  of  the 
above  motion,  it  is  considered  that  the  same 
be,  and  is  hereby,  denied,  on  the  ground  that 
the  court  cannot  enter  final  judgment  on  the 
findings  of  a  referee  nunc  pro  tunc,  after  the 
judgment  has  been  reversed  by  the  supreme 
court  of  the  state." 

The  relator,  Antonla  E.  Sanchez,  now  in- 
vokes the  aid  of  this  court  by  mandamus,  of 
which  we  have  original  jurisdiction,  to  re- 
quire the  respondent,  as  judge,  to  proceed  In 
said  cause,  and  to  enter  judgment  therein  in 
compliance  with  her  motion  to  that  effect, 
and  in  consonance  with  the  former  decision 
of  thlB  court  in  said  cause. 

The  respondent  meets  the  alternative  writ 
Issued  with  a  motion  to  quash  the  same  upon 
the  following  grounds:  (1)  The  said  writ 
seeks  to  compel  the  respondent  to  enter  a 
judgment  at  a  time  and  in  a  manner  In  said 
cause  not  authorized  by  law.  (2)  The  said 
writ  seeks  to  compel  the  respondent  to  the 
performance  of  an  act  which  Is  not  within 
the  proper  exercise  of  his  jurisdiction.  (3) 
The  said  writ  seeks  to  control  the  judicial 
discretion  of  the  respondent.  (4)  The  said 
writ  seeks  to  compel  the  respondent  to  give 
judgment  In  the  cause  therein  mentioned, 
not  in  accordance  with  his  own  views,  but  In 
conformity  with  the  opinion  of  the  appellate 
court,  In  a  matter  wherein  the  said  court  did 
not,  in  remanding  the  said  cause,  direct  the 
respondent  to  perform  the  particular  act  in 
said  writ  now  required.  (D)  The  said  writ 
seeks  to  substitute  the  judgment  of  the  ap- 
pellate court  for  the  judgment  of  the  respond- 
ent. (0)  The  said  writ  seeks  to  compel  the 
respondent  to  construe  a  statute  of  this  state 
in  a  manner  different  from  his  construction 
of  the  same  in  the  exercise  of  the  judicial  dis- 
cretion and  judgment  invested  in  him  by  the 
constitution  and  laws  of  the  state  of  Florida. 
(7)  The  said  writ  seeks  to  perform  the  func- 
tions of  a  writ  of  error.  (8)  The  said  writ 
shows  that  the  relator,  even  If  originally  en- 
titled to  the  relief  now  sought,  has  lost  her 
right  thereto  by  laches. 

But  two  questions  are  presented  by  these 
objections,  viz.:  (1)  Was  the  entry  of  the 
judgment  In  proper  form,  as  pointed  out  In 
the  decision  of  this  court,  upon  the  record 
findings  of  the  referee  in  response  to  the  mo- 


tion of  the  relator,  a  duty  that  devolved  by 
law  upon  the  respondent  as  judge  of  the  cir- 
cuit court?  (2)  If  Its  entry  was  such  duty 
of  the  circuit  judge,  does  mandamus  lie 
to  require  its  performance  by  him,  or  is  it  a 
matter  so  involving  judicial  discretion  as 
that  It  cannot  be  controlled  by  mandamus? 
Our  statutes  provide  that  any  civil  cause 
may  be  tried  before  a  practicing  attorney  as 
referee  upon  the  application  of  the  parties. 
Such  referee,  over  the  case  referred  to  him, 
has  all  the  powers  of  the  court  In  which  the 
cause  is  pending.  He  is  required  to  file  his 
findings,  decision,  and  judgment  in  writing 
in  the  office  of  the  clerk  of  the  court  In 
which  the  case  is  pending,  and,  after  the 
lapse  of  the  time  allowed  for  making  mo- 
tion for  new  trial,  his  judgment  becomes  of 
like  force  and  effect  as  other  judgments  or 
decrees  of  said  court.  Writs  of  error  or  ap- 
peals, when  taken  from  such  judgments,  are 
taken  in  the  same  manner  as  appeals  or 
writs  of  error  from  other  judgments  of  the 
court  making  the  reference;  and,  lastly,  It 
is  provided  that  upon  a  reversal  of  any 
such  judgment  of  a  referee  by  the  appellate 
court  the  court  from  which  the  appeal  was 
taken  may  refer  the  cause  to  the  same  or 
another  referee,  to  be  agreed  upon  by  the 
parties,  or  may  proceed  with  the  cause  as 
in  other  causes  before  the  court  McCIeL 
Dig.  pp.  857-859,  H  1-11;  Rev.  St  H  1230- 
1236.  From  these  provisions  of  the  law  it 
will  be'  seen  that  a  referee  sits  in  a  cause 
In  loco  judicis.  That  the  reference  to  him 
does  not  operate  as  a  transfer  of  the  case 
to  another  tribunal  or  court  but  that  it  re- 
mains at  all  times  a  cause  pending  in  the 
court  making  the  reference,  the  referee  be- 
ing simply  substituted  in  the  place  and 
stead  of  the  official  judge  and  jury  over  that 
particular  case.  His  judgment  goes  upon 
the  records  of  the  court  as  the  judgment  of 
such  court,  and  'when  the  time  expires  in 
which  he  can  grant  a  new  trial  or  settle  a 
bill  of  exceptions  for  the  appellate  court  In 
case  of  appeal,  his  power  and  authority 
over  the  case  ceases,  and  he  becomes  func- 
tus officio.  Mundee  v.  Freeman,  23  Fla.  529, 
3  South.  153.  The  appeal,  when  taken,  is 
not  as  from  the  judgment  of  a  court  of  a 
referee  (our  law  recognizes  no  such  judicial 
tribunal),  but  is  from  the  judgment  of  the 
referee  as  being  the  judgment  of  the  court 
making  the  reference;  and  the  mandate  of 
the  appellate  court  upon  an  affirmance  or  re- 
versal of  such  judgment  is  addressed  to  the 
court  who  made  the  reference,  and  not  to 
the  referee.  Upon  a  reversal  of  such  Judg-" 
ment  by  the  appellate  court  the  statute  ex- 
pressly provides  that  the  court  from  which 
the  appeal  was  taken  may  refer  the  cause  to- 
the  same  or  another  referee,  If  the  parties 
consent  thereto,  or  may  proceed  with  the 
cause  as  in  other  causes  before  the  court. 
This  court  has  repeatedly  held,  in  effect 
that  the  findings  of  a  referee  upon  the  facts 
In  a  cause  will  be  regarded  in  the  same 
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light  as  the  verdict  of  a  Jury,  and  that  it 
will  not  disturb  such  findings  upon  the  facts 
except  under  the  same  circumstances  and 
conditions  that  it  would  overturn  the  ver- 
dict of  a  jury  In  a  like  case.  Holland  v. 
Holmes,  14  Fla.  390;  Richardson  v.  Russ, 
Id.  4G3;  McClenny  v.  Hubbard,  20  Fla.  541; 
Wharton  v.  Hammond,  Id.  934.  What  sta- 
tus, then,  did  this  cause  occupy  before  the 
circuit  court  upon  the  rendition  of  the  Judg- 
ment of  this  court  reversing  the  judgment 
entered  by  the  referee  upon  the  sole  ground 
of  the  defect  in  form  in  such  judgment? 
From  what  has  been  said  it  is  clear  that  It 
stood  before  the  court  in  the  same  attitude 
exactly  as  though  a  jury  had  been  waived, 
and  the  issues  of  law  and  fact  therein  had 
been  submitted  to  the  judge  of  the  court 
himself,  and  he  had  found  for  the  plaintiff, 
and  had  inadvertently  entered  a  judgment 
upon  his  conclusions  defective  merely  in 
form ;  or  as  though  the  cause  had  been  sub- 
mitted to  a  Jury,  and  they  had  returned  a 
verdict,  and  a  Judgment,  defective  merely 
In  form,  had  been  entered  thereon.  This  be- 
ing true,  no  other  step  was  open  to  the 
court  below  In  the  cause,  after  the  decision 
of  this  court  fully  reviewing  the  merits  and 
affirming  the  findings  of  the  referee  upon 
all  the  Issues  Involved,  than  to  enter  an- 
other judgment,*  correct  in  form,  in  conform- 
ity to  the  decision  of  this  court,  in  place 
of  the  defective  judgment  We  think  that 
under  the  provisions  of  the  statutes  men- 
tioned it  was  clearly  the  duty  of  the  cir- 
cuit judge  to  have  rectified  the  defect  in  the 
Judgment  entered  by  the  referee,  as  pointed 
out  by  the  decision  of  this  court,  by  the  en- 
try of  a  correctly  framed  judgment  in  its 
stead,  In  conformity  to  the  findings  of  the 
referee.  This  court,  under  the  circum- 
stances, could  properly,  and,  we  think, 
should  have,  expressly  by  Its  decision,  re- 
quired  the  entry  by  the  court  below  of  a  cor- 
rect Judgment  In  place  of  the  one  It  held 
to  be  defective  in  form.  McNulta  v.  Ensch, 
134  111.  46,  24  N.  E.  631;  Powell  v.  Holman, 
50  Ark.  85,  6  S.  W.  505;  Ft  Scott  v.  Hick- 
man, 112  U.  S.  150,  5  Sup.  Ct  56;  Neal  v. 
Spooner,  20  Fla.  38.  But  although  we  did 
not  so  expressly  direct  Its  entry,  yet  we 
think  it  Is  clearly  pointed  out  in  the  deci- 
sion that  such  was  the  proper  step  to  be  tak- 
en, and  the  only  proceeding  to  be  had  fur- 
ther in  the  cause;  and  we  think  that  it  was 
practically  required  to  be  taken  in  that 
clause  of  the  decision  and  mandate  that  di- 
rects "that  such  further  proceeding  be  had 
In  the  cause  as  Is  authorized  by  law." 

We  do  not  think  that  the  application  for 
mandamus  here  is  subject  to  the  criticism 
that  it  undertakes  to  control  or  coerce  the 
judgment  or  judicial  discretion  of  the  court 
below.  The  parties  have  all  had  their  day 
In  court  and  all  material  issues  between 
them  have  been  fully  adjudicated,  and  noth- 
ing remains  to  be  done  in  the  cause  but  the 
entry  of  a  formal  judgment  in  consonance 


with  the  decision  of  this  court  and  In  con- 
formity to  the  record  findings  of  the  referee, 
which  findings  this  court  has  found  to  be 
correct  and  free  from  error.  Under  these 
circumstances  the  act  of  entering  a  formal 
judgment  Is  ministerial,  and  mandamus  lies 
to  require  its  performance.  Insurance  Co. 
v.  Wilson's  Heirs,  8  Pet  291.  The  denial  of 
the  relator's  motion  for  the  entry  of  a  form- 
al judgment  upon  the  findings  of  the  ref- 
eree is  nothing  more,  under  the  circum- 
stances of  this  case,  than  a  refusal  by  the 
circuit  judge  to  proceed  in  the  exercise  of 
jurisdiction  that  he  clearly  has  In  the  prem- 
ises, and  In  such  a  case  it  is  well  settled 
that  mandamus  is  the  proper  remedy.  Par- 
ker, Petitioner,  131  U.  S.  221,  9  Sup.  Ct  708; 
Ex  parte  Parker,  120  U.  S.  737,  7  Sup.  Ct. 
767;  State  v.  Young,  31  Fla.  594,  12  South. 
673;  State  v.  King,  32  Fla.  416,  13  South. 
891. 

The  respondent's  motion  to  quash  the  al- 
ternative writ  of  mandamus  Is  overruled, 
and  a  peremptory  writ  will  be  awarded. 


SHEPHERD  v.  STATE. 

(Supreme  Court  of  Florida.    Oct  11,  1895.) 

Criminal  Law—  Pleas  in  Abatrment  —  Irregu- 
larities in  Lmpanblment  of  Grand  Juries  — 
Change  of  Venus  —  Exceptions  to  Refdsals 
to  Qivs  Instructions— How  Taken— New  Tri- 
al— Impaneling  Juries. 

1.  A  rigid  strictness  is  exacted  in  pleas  in 
abatement  setting  np  mere  irregularities  in  the 
selection  of  jurors.  No  ambiguity  or  uncer- 
tainty should  exist  therein,  and  they  should  be 
framed  with  the  greatest  accuracy  and  preci- 
sion, and  must  be  certain  to  every  intent. 

2.  Chapter  4122,  Laws  approved  June  2. 
1893,  relative  to  the  impaneling  of  juries,  does 
not  repeal  sections  1157  and  2803  of  the  Revised 
Statutes. 

3.  Applications  for  changes  of  venue  are 
addressed  to  the  sound  discretion  of  the  trial 
court,  and  the  refusal  of  such  applications  will 
not  be  held  erroneous  unless  it  appears  from  the 
facts  presented  that  the  court  acted  unfairly, 
and  committed  a  palpable  abuse  of  sound  dis- 
cretion. 

4.  Under  the  provisions  of  section  2  of 
chapter  3431,  Act  March  10,  1883  (section  1092, 
Rev.  St),  only  such  charges  as  were  actually 
given  by  the  court,  and  that  were  deemed  er- 
roneous, can  be  made  the  subjects  of  exception 
through  the  medium  of  embodiment  in  a  motion 
for  new  trial.  Exceptions  to  rulings  of  the 
court  "refusing  to  give  requested  instructions" 
cannot  be  taken  or  reserved  by  embodying  such 
refused  instructions  in  a  motion  for  new  trial, 
but  such  exceptions  must  be  taken  and  reserved 
at  the  time  of  the  court's  refusal  of  the  request 
to  give  them. 

5.  Rulings  of  the  court  at  the  trial,  upon  the 
admission  or  rejection  of  evidence,  that  are  as- 
signed as  error  to  the  appellate  court,  cannot 
be  considered,  when  no  exceptions  thereto  were 
taken  or  reserved. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Orange  county;  John 
D.  Broome,  Judge. 

John  D.  Shepherd  was  convicted  of  mur- 
der and  brings  error.  Affirmed. 
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J.  L.  Bryan,  L.  D.  Browne,  and  A.  F.  Od- 
lin,  for  plaintiff  In  error.  William  B.  Lamar, 
Atty.  Gen.,  for  the  State. 

TAYLOR,  J.  The  plaintiff  in  error,  at  the 
fall  term,  1804,  of  the  circuit  court  of  Orange 
county,  was  Indicted,  tried,  and  convicted  for 
the  crime  of  murder  in  the  first  degree,  and 
sentenced  to  death,  from  which  he  takes 
writ  of  error  here. 

There  are  27  assignments  of  error.  Com- 
mencing with  the  fifth  assignment,  we  will 
discuss  them  in  the  order  In  which  they  are 
stated;  reserving  the  first,  second,  third, 
and  fourth  assignments  to  he  considered  to- 
gether. 

The  fifth  assignment  is  that  "the  court  err- 
ed in  overtoiling  the  motion  of  the  defend- 
ant, prior  to  his  arraignment,  that  the  indict- 
ment he  quashed."  We  find  no  such  motion 
in  the  record,  but  In  its  stead  we  find  that 
the  defendant,  before  arraignment,  Inter- 
posed a  special  plea  in  abatement,  that  sets 
up,  in  substance,  that  the  grand  jury  that 
found  the  indictment  was  not  a  legal  grand 
jury,  In  that  such  Jury  was  not  drawn  from 
the  box  containing  the  list  of  persons  se- 
lected by  the  board  of  county  commission- 
ers to  serve  as  jurors  in  said  county;  and 
because  such  jury  was  not  drawn  or  selected 
as  required  by  law;  and  because  said  jury 
was  not  taken  from  the  box  containing  the 
names  of  30  persons  as  required  by  law;  and 
because  such  Jury  was  not  summoned  15 
days  before  the  sitting  of  the  pending  term 
of  said  circuit  court;  and  because  the  circuit 
judge  has  no  power  to  order  a  grand  jury, 
as  such,  by  himself;  and  because  the  circuit 
judge,  in  a  county  where  there  is  a  criminal 
court  of  record,  as  Orange  county  has,  has 
no  power  to  summon  a  grand  jury  pending 
the  term  of  court  then  being  held;  and  be- 
cause there  is  no  authority  of  law  to  sum- 
mon a  grand  jury  from  the  bystanders,  or 
from  the  county  at  large;  and  because,  in  the 
summoning  and  Impaneling  of  the  grand 
jury  that  found  said  indictment,  there  were 
not  30  persons  summoned  to  serve  as  jurors, 
and  18  thereof  drawn  from  the  list  of  30; 
and  because  the  names  of  30  persons  to 
serve  as  Jurors  were  not  drawn  15  days  be- 
fore the  sitting  of  said  term  of  court  at 
which  such  grand  jury  was  impaneled;  and 
because  no  venire  for  grand  jurors  was  Is- 
sued to  the  sheriff  15  days  before  the  sitting 
of  said  term  at  which  said  Indictment  was 
found;  and  because  no  advertisement  of  the 
drawing  of  the  grand  jurors  was  publicly 
made  in  the  courthouse  of  said  county  10 
days  previous  to  the  drawing  thereof,  by 
written  notice  posted  at  three  public  places 
in  said  county;  and  because  the  sheriff  did 
not  proclaim  the  meeting  to  the  clerk  of  the 
circuit  court  and  county  judge,  or,  In  his 
absence,  a  justice  of  the  peace,  and  the  sher- 
iff, or,  In  his  absence,  a  deputy  sheriff,  and 
the  purpose  of  said  meeting  to  draw  such 
grand  jury  at  the  door  of  the  courthouse  in 


said  county,  Just  prior  to  the  drawing  of 
such  Jurors;  and  because  the  said  grand 
Jurors  that  found  said  indictment  were  se- 
lected by  the  sheriff  of  Orange  county,  and 
were  summoned  of  his  own  volition  and  by 
his  own  selection,  In  violation  of  law,  the 
said  sheriff  being  without  authority  of  law  to 
select  the  number  of  the  grand  Jury;  and  be- 
cause the  names  of  the  grand  Jury  so  il- 
legally summoned  were  not  drawn  by  the 
judge  of  the  circuit  court,  In  open  court, 
from  the  box  containing  the  names  of  the 
persons  selected  by  the  board  of  county  com- 
missioners to  serve  as  jurors  for  the  year 
1804,  as  required  by  the  laws  of  the  state  of 
Florida.  This  plea  was  demurred  to  by  the 
state,  and  the  court,  upon  argument,  sus- 
|  talned  the  demurrer.  Treating  this  ruling 
!  as  being  the  one  intended  to  be  assigned  by 
]  the  fifth  assignment  of  error,  we  find  no  er- 
:  ror  in  It  A  rigid  strictness  Is  exacted  in 
i  pleas  In  abatement  setting  up  mere  lrregu- 
.  lsrlties  In  the  selection  of  jurors.  No  am- 
j  blgulty  or  uncertainty  Bhould  exist  therein, 
and  they  should  be  framed  with  the  greatest 
accuracy  and  precision,  and  must  be  certain 
to  every  extent  Reeves  v.  State,  20  Fla.  527, 
10  South.  901;  Woodward  v.  State,  33  Fla. 
508,  15  South.  252.  The  contention  of  the 
plea  here,  In  substance,  is  that  the  grand 
jury  that  returned  this  verdict  was  not  se- 
lected and  drawn  according  to  the  provisions 
of  the  law,  as  contained  In  chapter  4122, 
Laws  approved  June  2,  1893.  This  act  ex- 
pressly repeals  chapter  4015,  approved  June 
8, 1891,  but  repeals  no  other  provision  of  law 
that  Is  not  inconsistent  with  Its  provisions. 
At  the  time  of  its  enactment  sections  1157 
and  2803  of  the  Revised  Statutes  were  in 
force,  and  there  is  nothing  In  their  provisions 
that  is  at  all  inconsistent  with  the  provisions 
of  the  act  of  1893;  and  they  were  not  re- 
pealed by  the  latter  act,  but  were  In  full 
force  at  the  time  of  the  impaneling  of  the 
grand  jury  that  found  this  Indictment  Jen- 
kins v.  State,  35  Fla.  737,  18  South.  182. 
Those  sections  of  the  Revised  Statutes,  when 
considered  together,  provide,  in  substance, 
that  when,  for  any  cause,  no  Jurors  (grand 
or  petit)  have  been  drawn  or  summoned  as 
provided  by  law,  the  court  shall  issue  a 
special  venire,  directed  to  the  sheriff,  com- 
manding him  to  summon  a  sufficient  number 
from  the  bystanders,  or  from  the  county  at 
large,  to  complete  the  panel.  Admitting  ev- 
erything set  up  by  the  plea  in  abatement  to 
be  true,  it  sets  up  nothing  that  can  over- 
throw the  validity  of  the  grand  jury  that 
found  the  indictment  For  aught  that  is 
disclosed  by  the  plea,  a  grand  jury  may  have 
been  drawn  and  summoned  In  accordance 
with  the  provisions  of  the  act  of  1893,  as 
contended  for  by  the  plea,  and,  because  of 
sickness  of  the  jurors  so  drawn  and  sum- 
moned, they  may  not  have  been  unable  to 
attend,  in  which  event  the  draft  from  the 
bystanders,  or  body  of  the  county,  became 
proper,  under  the  provisions  of  sections  1158 
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and  2803  of  the  Revised  Statutes.  The  sus- 
teutation  of  the  state's  demurrer  to  the  de- 
fendant's plea  in  abatement  was  proper. 

The  sixth  assignment  of  error  is  the  denial 
by  the  court  of  the  defendant's  motion  for 
a  change  of  venue.  This  motion  was  predi- 
cated upon,  and  supported  only  by,  an  affida- 
vit made  by  the  attorney  for  the  defendant, 
in  which  it  is  alleged  that  at  the  fall  term, 
1893,  of  the  circuit  court  for  Orange  county, 
one  George  A.  Walker  was  tried  and  ac- 
quitted of  the  charge  of  murder  of  one  Lew- 
is Marat;  that  after  his  acquittal  he  was  re- 
arrested and  lodged  In  Jail,  and  that  subse- 
quently two  attempts  were  made  by  mobs 
In  the  town  of  Orlando  to  enter  the  jail  and 
lynch  him;  that  said  mobs  were  composed 
of  divers  persons  from  various  parts  of  Or- 
ange county;  and  that  subsequently  mass 
meetings  were  held  at  two  points  in  said 
county,  at  which  resolutions  were  passed  de- 
nouncing his  acquittal  of  said  charge  of  mur- 
der, and  assailing  in  denunciatory  language 
the  judge  who  presided  at  said  trial,  the 
jury  that  acquitted  him,  and  the  counsel 
who  defended  him  (the  affidavit  sets  out  at 
length  the  resolutions  passed  at  these  meet- 
ings, which  are  unnecessary  to  be  reproduced 
here);  that  "said  resolutions  were  published 
In  an  Orange  county  paper,  and  circulated 
throughout  the  county,  and  engendered  such 
a  state  of  feeling  In  the  minds  of  the  citizens 
of  Orange  county  with  regard  to  homicidal 
crimes  that  affiant  verily  believes  that  it  will 
be  impossible  to  impanel  a  jury  of  twelve 
men  who  will  be  able  to  approach  this  case 
with  minds  perfectly  free  from  the  Influence 
and  sentiment  that  were  so  engendered  as 
aforesaid,  or  will  not  In  some  degree  be 
swayed  by  the  intense  public  and  general 
feeling  of  prejudice  against  persons  charged 
with  homicide,  and  that  such  jury,  if  im- 
paneled in  said  county,  will  be  unable  to  di- 
vest their  minds  of  the  knowledge  that  pub- 
lic sentiment  was  aroused  and  publicly  ex- 
pressed against  a  former  jury  who  rendered 
a  verdict  of  acquittal  In  the  above-men- 
tioned case  of  George  A.  Walker;  that  the 
killing  with  which  this  defendant  is  charged 
took  place  in  the  immediate  neighborhood  or 
In  the  vicinity  of  the  place  of  the  killing  of 
said  Lewis  Marat,  and  this  affiant  has  there- 
fore additional  reason  for  fearing  that  if  the 
jury  acquit  this  defendant  that  they  will  ren- 
der themselves  liable  to  be  held  up  to  the 
same  kind  of  odium,  and  receive  the  same 
kind  of  treatment,  as  the  jury  in  the  Marat 
case."  Applications  for  changes  of  venue, 
as  this  court  has  often  reiterated,  are  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  the  refusal  of  such  applications 
will  not  be  held  erroneous  unless  It  appears 
from  the  facts  presented  that  .the  court  act- 
ed unfairly,  and  committed  a  palpable  abuse 
of  sound  discretion.  Leslie  v.  State,  35  Fla. 
171,  17  South.  555,  and  cases  cited.  In  the 
same  case  it  was  held,  further,  that  the 
court's  refusal  of  such  an  application  could 


not  be  held  to  be  such  a  palpable  abuse  of 
its  discretion  as  to  warrant  Its  being  held  to 
be  error,  where  the  facts  urged  as  a  neces- 
sity for  the  change  of  venue  have  no  other 
support  than  the  bare  affidavit  of  the  ac- 
cused. Adams  v.  State,  28  Fla.  511,  10 
South.  106.  In  the  case  at  bar  the  only  proof 
offered  in  support  of  the  application  was  the. 
affidavit  of  the  defendant's  attorney,  in 
which  he  expresses  his  fears  that  the  defend- 
ant cannot  secure  a  fair  and  impartial  trial 
in  Orange  county.  It  is  not  even  stated 
therein  whether  the  defendant  himself  enter- 
tains such  fears  or  not  The  ill-advised  reso- 
lutions passed  by  the  two  citizens'  meetings 
in  the  county,  and  alleged  to  have  been  pub- 
lished in  a  county  paper,  that  are  exhibited 
in  the  body  of  the  affidavit,  and  urged  as 
evidence  in  support  of  the  claim  that  the  de- 
fendant cannot  procure  an  impartial  and  un- 
biased jury  for  his  trial  In  the  county,  are 
not  aimed  at  the  defendant,  or  at  the  crime 
of  which  he  was  charged,  but  refer  and  re- 
late to  an  entirely  different  case,  having  no 
connection  whatever  with  the  defendant;  and 
certainly  furnish  no  evidence  of  the  exist- 
ence In  the  county  of  any  prejudice  or  111 
will  against  him,  and  they  do  not  tend  even 
to  show  any  prejudgment  of  the  defendant's 
case  in  the  minds  of  the  inhabitants  of  the 
county.  Because  the  citizens  of  a  county 
give  extravagant  utterance  of  their  displeas- 
ure at  the  acquittal  of  one  party  tried  for 
murder  furnishes  no  evidence  that  they  are 
so  warped  and  prejudiced' as  not  to  be  able 
to  sit  in  Impartial  judgment  upon  the  trial  of 
any  one  charged  with  a  like  offense.  We 
cannot  adjudge  the  refusal  of  the  application 
for  change  of  venue  to  be  error,  under  the 
showing  made  in  its  support. 

The  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  and  fifteenth 
assignments  of  error  are  all  based  upon  the 
refusal  of  the  court  to  give  various  instruc- 
I  tlons  to  the  jury  that  were  requested  by  the 
defendant.  At  the  time  of  the  refusal  to 
give  these  proposed  instructions,  no  excep- 
tion was  noted  or  reserved  to  the  rulings  or 
refusal.  The  only  attempt  at  any  exception 
thereto  Is  In  the  motion  for  new  trial,  one  of 
the  grounds  of  such  motion  being  the  re- 
fusal of  the  court  to  give  such  requested  in- 
structions, and  exception  was  taken  to  the 
denial  of  this  motion  for  new  trial.  Under 
the  provisions  of  section  2  of  chapter  3431. 
Act  March  10,  1883,  brought  forward  and 
embraced  In  the  Revised  Statutes  as  section 
1092,  only  such  charges  as  were  actually  giv- 
en by  the  court,  and  that  were  deemed  er- 
roneous, could  be  made  the  subjects  of  ex- 
ception through  the  medium  of  embodiment 
In  a  motion  for  new  trial.  This  statute  was 
never  designed  to  permit  a  motion  for  new 
trial  to  be  used  as  the  medium  by  which  to 
take  exceptions  to  rulings  of  the  court  re- 
fusing to  give  instructions  requested.  That 
this  statute  will  permit  of  no  other  construc- 
tion seems  clear  upon  its  face.  Its  language 
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Is:  "Either  party  after  verdict  rendered  may 
embody  in  a  motion  for  a  new  trial  any  por- 
tion of  the  charge  of  the  court  which  he 
may  deem  erroneous,  which  shall  be  taken 
as  an  exception  to  said  charge."  An  instruc- 
tion prepared  by  counsel,  and  requested  to  be 
given,  does  not  become  a  "charge  of  the 
court"  until  the  court  passes  Judgment  upon 
It,  approves  of  it,  and  gives  It  as  the  law. 
And,  again,  the  statute  permits  the  excep- 
tion, through  motion  for  new  trial,  only  to 
such  portions  of  the  charge  as  may  be  "deem- 
ed erroneous."  How  could  a  party  who  has 
requested  a  charge,  and  had  it  refused,  deem 
any  portion  of  his  own  request  so  erroneous 
as  to  entitle  him  to  except  thereto  by  motion 
for  new  trial,  or  in  any  other  manner?  From 
what  has  been  said,  we  cannot  consider  the 
assignments  of  error  predicated  upon  the  re- 
fusal of  the  court  to  give  these  instructions, 
for  the  reason  that  no  exceptions  were  noted 
or  taken  to  the  rulings  of  refusal. 

The  sixteenth  assignment  of  error  is  the 
asserted  failure  of  the  court  to  Instruct  the 
jury  as  to  the  definition  of  the  offense  of  mur- 
der in  the  first  degree,  murder  in  the  second 
degree,  and  manslaughter.  The  record  shows 
that  the  court  did  instruct  the  jury  as  to  the 
statutory  definition  of  murder  in  the  first  de- 
gree, but  gave  no  definitions  of  any  of  the 
other  degrees  of  murder  or  of  manslaughter. 
There  was  no  error  In  this,  as  there  was  no 
proof  adduced  in  the  cause  even  tending  to 
establish  murder  in  the  second  degree  or 
manslaughter;  and,  besides  this,  the  defend- 
ant nowhere  appears  to  have  requested  any 
Instructions  upon  murder  in  the  second  de- 
gree or  manslaughter,  and  there  is  no  excep- 
tion taken  to  the  court's  omission  so  to 
charge. 

The  seventeenth  assignment  of  error  is  the 
overruling  of  the  defendant's  motion  for  a 
new  trial.  We  pass  over  this  specific  assign- 
ment, inasmuch  as  the  matters  Involved  there- 
in are  fully  disposed  of  in  the  consideration 
of  the  other  assignments. 

The  eighteenth  assignment  of  error  is  the 
alleged  refusal  of  the  court  to  allow  a  wit- 
ness (Martin  Shepherd)  to  testify  as  to  de- 
fendant's mental  condition  on  the  night  pre- 
ceding the  killing  by  defendant  of  Luther 
Walker,  and  page  68  of  the  transcript  is  re- 
ferred to  a b  being  the  place  where  the  ruling 
Is  to  be  found.  We  find  no  such  ruling  as 
the  one  assigned  for  error.  On  page  68  of 
the  transcript  we  find  where  the  witness 
named  was  cut  short  by  an  objection  of  the 
state,  in  an  answer  to  a  cross  question  by 
the  defendant's  counsel,  In  which  he  was  pro- 
ceeding to  give  his  impressions  as  to  the  state 
of  the  defendant's  mind;  but  there  is  no  rul- 
ing by  the  court  on  the  objection  made,  and 
no  exception  was  taken  by  the  defendant,  but 
the  defendant's  attorney  seems  to  have  ac- 
quiesced in  the  propriety  of  the  objection 
made,  by  proceeding,  without  parley,  to  pro- 
pound other  questions  to  the  same  witness. 

The  nineteenth  assignment  of  error  is  the 


refusal  of  the  court  to  allow  one  J.  O.  Fries 
to  testify  as  to  the  defendant's  demeanor  and 
language— as  to  whether  It  was  intelligent  or 
confused— at  the  interview  between  said  Fries 
and  defendant  shortly  before  the  killing. 
Page  91  of  the  transcript  is  referred  to  for 
the  ruling.  We  find  in  the  transcript  that  a 
question  propounded  by  the  defendant's  coun- 
sel to  this  witness  was  objected  to  by  the 
state,  and  the  objection  sustained  by  the 
court;  but  the  ruling  was  not  excepted  to, 
and  we,  consequently,  cannot  consider  any 
assignment  based  thereon.  Bogue  v.  McDon- 
ald, 14  Fla.  66;  Sanderson's  Adm'rs  v.  San- 
derson, 17  Fla.  820;  Potsdamer  v.  State,  Id. 
895. 

The  twentieth  assignment  of  error  Is  the 
refusal  of  the  court  to  allow  the  witness  Mrs. 
Davldge  to  testify  to  a  conversation  between 
her  and  defendant  immediately  before  the 
killing.  The  question  propounded  to  this 
witness,  and  objected  to  by  the  state,  and 
ruled  out  by  the  court,  was:  "Question.  Did 
you  have  any  conversation  with  Mr.  Shep- 
herd immediately  before  that  killing  of  Lu- 
ther Walker?"  It  is  not  shown  by  the  tran- 
script of  the  record  what,  If  any,  material 
fact  or  facts  the  defense  sought  or  intended 
to  elicit  from  this  witness  by  the  question 
excluded.  If  it  was  Intended  as  a  prelude  to 
an  attempt  to  give  rational  and  exculpatory 
declarations  of  the  defendant  prior  to  the  kill- 
ing, then  It  was  properly  ruled  out.  If  it 
was  intended  simply  to  elicit  the  fact  that 
the  witness  had  seen,  Interviewed,  and  ob- 
served the  defendant  just  prior  to -the  killing, 
then  It  was  improperly  framed  to  elicit  such 
fact.  There  is  not  enough  shown  by  the  rec- 
ord to  exhibit  its  materiality  or  pertinency, 
and  we  cannot  adjudge  it  to  be  material  error. 
In  order  to  show  that  the  expected  answers 
to  the  excluded  questions  were  material,  rele- 
vant, or  important,  the  defendant's  counsel 
should  have  stated  what  they  expected  to 
show,  and  then,  if  the  questions  were  ruled 
out,  embodied  the  facts  in  a  bill  of  exceptions, 
so  as  to  present  the  point  clearly.  State  v. 
Lewis,  20  Nev.  333,  22  Pac.  241. 

The  twenty-first  assignment  of  error  is  the 
refusal  of  the  court  to  allow  the  witness  Mrs. 
Cox  (page  120  of  the  transcript)  to  explain 
the  meaning  and  Intent  of  a  former  answer 
made  by  her,  to  the  effect  that  "during  the 
whole  of  our  stay  [at  defendant's  house]— I 
noticed  it  at  different  times— there  was  not 
the  reality  in  things  that  should  have  been. 
There  was  no  foundation  for  some  things." 
The  question,  as  framed  and  put  to  the  wit- 
ness, calling  for  this  explanation,  tended  to 
elicit  the  witness*  opinion,  instead  of  a  state- 
ment of  facts,  and  there  was  no  error  in  Its 
exclusion. 

The  twenty -second,  twenty-third,  and  twen- 
ty-fourth assignments  of  error  are  all  the  rul- 
ings of  the  court  excluding  testimony,  to 
none  of  which  rulings  were  any  exceptions 
taken,  and  we  cannot,  therefore,  consider 
them. 
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The  twenty-fifth  and  twenty-sixth  assign- 
ments are  also  based  upon  the  exclusion  of 
certain  portions  of  the  depositions  of  the  de- 
fendant's witnesses  W.  R.  King  and  Nettie 
King,  taken  on  commissions.  What  it  was 
that  was  excluded,  or  whether  it  was  ma- 
terial or  important,  the  record  does  not  show. 
We  will  therefore  have  to  indulge  the  pre- 
sumption In  favor  of  the  correctness  of  the 
ruling  of  the  court  In  excluding  it.  State 
v.  Lewis,  supra. 

The  first,  second,  third,  and  fourth  assign- 
ments of  error  are  that  the  verdict  was  con- 
trary to  law,  to  the  evidence,  to  the  weight 
of  the  evidence,  and  to  the  charge  of  the 
court  The  only  defense  attempted  by  the 
accused  was  Insanity.  Unless  the  defendant 
was  insane,  then  the  case,  as  made  by  the 
state,  was  clearly  murder  in  the  first  degree. 
Considerable  evidence  was  introduced— chief- 
ly from  the  near  relatives  of  the  defendant— 
that  tended  to  establish  Insanity;  but,  on 
the  other  hand,  there  was  an  abundance  of 
proof  that,  If  believed  by  the  jury,  amply 
established  his  sanity  and  responsibility  for 
the  crime.  The  whole  matter  was  fully  and 
fairly  submitted  to  the  Jury  upon  the  evi- 
dence, and  through  ample  and  liberal  char- 
ges by  the  court  The  Jury,  by  their  verdict 
nave  settled  the  conflicts  In  the  evidence 
against  the  defendant,  and  we  cannot  say 
that  their  finding  is  not  entirely  sustained  by 
that  evidence  to  which  it  was  their  exclusive 
province  to  give  or  withhold  credence;  and, 
finding  no  material  errors  In  the  conduct  of 
the  trial,  we  do  not  feel  Justified  in  a  re- 
versal of  their  finding.  The  judgment  of  the 
court  below  Is  therefore  affirmed. 


SIMON  v.  LEVT. 
(Supreme  Court  of  Florida.  Oct.  29,  1895.) 
Fraud — Estoppel  to  Assail. 
Where  a  debtor  makes  a  fraudulent  sale 
of  a  stock  of  goods  to  defeat  his  creditors,  a 
creditor  who,  after  acquiring  knowledge  of  such 
fraud,  acquiesces  therein,  and  takes  no  steps  to 
impeach  it,  but,  on  the  contrary,  goes  into  part- 
nership with  the  fraudulent  vendee  for  the  pur- 
pose of  carrying  on  trade  with  such  goods, 
treating  the  sale  of  such  stock  to  such  vendee 
as  being  valid,  thereby  inducing  such  vendee 
to  alter  his  position  by  purchasing  new  goods 
from  time  to  time  to  replenish  said  stock  and 
to  carry  on  the  business,  such  acquiescing  cred- 
itor will  be  estopped  from  afterwards  question- 
ing or  assailing  such  fraudulent  sale,  as  against 
■rich  vendee,  though  he  was  no  party  to  the 
fraud  in  its  incipiency.  The  law  will  not  un- 
dertake to  rectify  one  fraud  by  aiding  a  party 
in  the  perpetration  of  another  fraud. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Escambia  coun- 
ty; W.  D.  Barnes,  Judge. 

Action  by  M.  Levy  against  Jacob  Simon  & 
Co.  by  attachment  H.  J.  Simon  Interposed 
a  claim,  and  from  a  judgment  for  plaintiff 
appeals.  Reversed. 

John  C.  Avery,  for  appellant  Blount  & 
Blount,  for  appellee. 


TAYLOR,  J.  M.  Levy,  the  appellee,  on  the 
29th  day  of  March,  1889,  instituted  bis  suit 
by  attachment  in  the  circuit  court  of  Escam- 
bia county  against  Jacob  Simon  and  Louis 
Simon,  as  former  copartners  under  the  firm 
name  of  Simon  &  Co.,  the  sole  ground  of  the 
attachment  as  laid  in  the  affidavit  therefor, 
being  that  the  defendants  were  nonresidents 
of  this  state.  The  writ  of  attachment  was 
levied  by  the  sheriff  upon  a  lot  of  clothing 
and  gentlemen's  furnishing  goods  hi  a  store 
in  Pensacola.  The  appellant  H.  J.  Simon, 
interposed  a  claim  to  the  goods  levied  upon, 
making  the  requisite  oath  of  ownership  and 
giving  the  required  bond.  Levy,  the  plain- 
tiff in  the  attachment  suit  succeeded  in  re- 
covering Judgment  against  Simon  &  Co.,  on 
the  demand  sued  upon,  prior  to  the  trial  of 
the  claim  case  of  H.  J.  Simon.  The  result 
of  the  trial  of  the  claim  case  was  also  In  Le- 
vy's favor,  the  verdict  of  the  jury  being  ad- 
verse to  the  claimant;  and  from  the  judg- 
ment thereon  the  appellant  claimant  takes 
this  appeal. 

After  the  jury  had  retired  to  consider  of 
their  verdict  they  returned  Into  court,  and 
through  their  foreman  propounded  to  the 
court  the  following  question:  "If  we  are 
satisfied  that  Mr.  Levy  had  a  knowledge  of 
the  sale  to  Steele  &  Co.  and  from  Steele  & 
Co.  to  H.  J.  Simon,  If  he  was  cognizant  of 
these  sales,  and  we  determine  that  they  were 
fraudulent,  is  he  a  participant  in  the  fraud?" 
To  which  request  for  further  instruction  the 
judge  responded  with  the  following  charge: 
"He  must  participate  in  bringing  them  about, 
—in  bringing  about  these  sales  and  transfers, 
—and  have  a  knowledge  of  them.  But  If  he 
had  no  knowledge  of  these  sales,— those  sales 
that  were  made  from  Simon  ft  Co.  to  Steele 
&  Co.,  and  from  Steele  &  Co.  to  H.  J.  Simon, 
—and  If  he  did  not  participate  in  bringing 
them  about  before  they  were  made,  he 
would  not  be  a  party  to  the  fraud."  This 
charge  was  excepted  to,  and  is  the  first  er- 
ror assigned.  The  discussion  of  this  assign- 
ment of  error  Involves  a  consideration  of  the 
facts  In  proof.  From  the  proofs  It  appeared: 
That  the  claimant,  H.  J.  Simon,  was  a  first 
'cousin  of  Louis  Simon,  and  a  brother  to  Ja- 
cob Simon,  who  composed  the  firm  of  defend- 
ants in  the  attachment  suit  of  Simon  &  Co. 
That  said  firm  resided  in  Mobile,  Ala.,  where 
they  conducted  their  main  business,  but 
that  they  also  conducted  the  branch  store  In 
Pensacola,  Fla.,  that  was  in  charge  of  M.  Le- 
vy, the  plaintiff  in  attachment,  as  their  em- 
ploye. That  on  or  about  the  1st  of  Decem- 
ber, 1887,  said  firm  failed  in  business,  and 
made  a  general  assignment  for  the  benefit  of 
their  creditors  of  theli  Mobile  property,  and 
at  or  about  the  same  time  executed  a  bill  of 
sale  of  their  Pensacola  store  and  stock  to 
Louis  Steele,  of  Baltimore,  Md.,  the  cousin  of 
all  three  of  the  Simons.  This  bill  of  sale  to 
Louis  Steele,  doing  business  as  Louis  Steele 
&  Co.,  was  dated  November  30, 1887.  and  the 
consideration  expressed  therein  Is  that  It  was 
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to be  in  payment  of  $2,000  of  the  indebted- 
ness of  the  vendors  to  said  Louis  Steele  & 
Co.  That  an  inventory  of  the  goods  in  the 
Pensacola  store,  hurriedly  taken  at  the  time 
or  shortly  after  this  bill  of  sale,  showed  their 
value  to  be  $2,700;  the  plaintiff  testifying 
that  this  was  an  undervaluation,  that  their 
real  value  was  between  $3,800  and  $3,400,  and 
that  an  inventory  of  them,  carefully  taken  by 
himself  and  the  claimant  in  January,  1888, 
about  a  month  after  the  bill  of  sale  to  Steele 
&  Co..  showed  their  value  to  be  $3,342.20. 
which  was  their  value  at  the  time  of  the  bill 
of  sale  to  Steele  &  Co.  That,  prior  to  the 
failure  of  Simon  &  Co.,  H.  J.  Simon,  the 
claimant,  used  frequently  to  come  over  to 
Pensacola  from  Mobile  and  direct  the  Pensa- 
cola branch  of  the  business,  as  though  he 
were  one  of  its  proprietors.  Louis  Steele  tes- 
tified that,  prior  to  the  execution  of  the  bill 
of  sale  to  him,  he  was  not  consulted  in  refer- 
ence to  same,  and  knew  nothing  of  any  in- 
tention to  make  It  until  he  received  the  bill 
of  sale  itself;  that  he  knew  nothing  of  the 
Pensacola  stock,  its  size  or  value.  Besides 
this  bill  of  sale,  Steele  received  from  the  as- 
signee of  the  Mobile  property  some  pro  rata 
payments  upon  the  indebtedness  due  from 
Simon  &  Co.  The  plaintiff  also  testified  that 
H.  J.  Simon  was  in  Pensacola  when  he  heard 
of  the  failure  and  assignment  of  the  firm  of 
Simon  &  Co.;  that  the  night  before  Inform- 
ing them  of  the  failure  he  asserted  that  he 
was  going  home  to  Mobile,  but  next  morning 
he  was  still  in  Pensacola,  and  came  briskly 
Into  the  store,  saying  the  boys  (meaning  Si- 
mon &  Co.)  had  "gone  up,"  and  made  nn  as- 
signment, and  that  he  would  take  charge 
of  the  business  in  Pensacola  In  the  name  of 
Steele  &  Co.  The  plaintiff,  Levy,  testified, 
further,  that  he  had  his  suspicions  of  these 
transactions  all  along,  but  said  nothing:  that 
H.  J.  Simon  at  once  asked  how  much  money 
he  had  on  hand,  and  he  told  him  $13.50,  upon 
which  H.  J.Simon  told  him  to  take  that  $18.50, 
as  he  did  not  want  any  cash  carried  away, 
and  gave  him  the  money,  making  no  charge 
against  him  on  the  books  for  It;  and  that 
H.  J.  Simon  told  him  to  stay  right  there  and 
make  himself  easy,— that  he  would  be  all 
right;  that  he  intended  to  give  him  a  show- 
ing there.  The  testimony  further  shows  that 
in  January  (the  day  of  the  month  not  being 
given),  A.  D.  1888,  Louis  Steele  &  Co..  for  an 
expressed  consideration  of  $3,000,  made  a  bill 
of  sale  of  the  Pensacola  stock  to  H.  J.  Simon, 
which  consideration  Steele  swears  was  paid 
him  by  H.  J.  Simon  therefor. 

On  the  19th  of  January,  1888,  H.  J.  Simon, 
the  claimant,  and  M.  Levy,  the  plaintiff  in 
attachment,  entered  into  a  written  agreement 
in  which  It  was  recited  that  by  a  careful  and 
correct  Inventory,  taken  on  that  day,  of  the 
stock  of  goods  purchased  by  H.  J.  Simon  from 
L.  Steele  &  Co.,  there  was  found  to  be  $3,- 
342.20  worth,  and  that,  In  consideration  of 
the  services  to  be  rendered  and  interest  to  be 
taken  by  Levy  in  conducting  the  said  busi- 


ness, at  the  expiration  of  said  contract  an  In- 
ventory of  the  stock  should  be  taken  at  cost, 
and  that,  after  the  necessary  and  current  ex- 
penses of  conducting  the  business  were  de- 
ducted, and  all  outstanding  debts  of  the  firm 
paid,  then  the  said  Levy  should  be  entitled, 
as  his  interest  in  the  said  business,  to  one- 
third  of  the  profits  that  may  have  arisen 
from  the  same.  The  duties  of  said  Levy, 
prescribed  by  said  agreement,  were  that  he- 
should  give  his  steady  attention  to  the  busi- 
ness, and  that  he  should  not  engage  In  any 
other  business  or  occupation  during  the  con- 
tinuance of  said  contract,  which,  by  its  terms, 
was  to  expire  on  December  1,  1888.  H.  J. 
Simon,  by  said  contract,  was  to  attend  to  the 
purchasing  of  merchandise  necessary  from 
time  to  time,  and  to  attend  to  the  settling  of 
all  bills  Incurred  by  the  firm,  which,  from  the 
date  of  the  agreement,  was  to  be  conducted 
in  the  name  of  H.  J.  Simon.  The  proofs 
show  that  under  this  agreement  Levy  went 
into  the  store,  and  was  there  constantly,  and 
ran  the  business,  and  bought  goods  for  It,  un- 
til it  was  closed  out  by  his  attachment.  The 
claimant  testified,  without  contradiction:  That 
about  the  last  of  March,  1889,  he  came  over 
to  Pensacola  In  order  to  settle  up  with  Levy, 
as  said  written  agreement  between  them  had 
been  extended  to  April  1,  1889.  That  they 
took  stock,  and  found  that  they  had  lost  mon- 
ey in  the  business.  Levy  had  drawn  more 
money  than  he  was  entitled  to  as  his  profits 
In  the  business.  "He  owed  me  about  $1,- 
000,"  and,  on  his  asking  Levy  at  the  time 
what  settlement  he  was  going  to  make,  he 
replied  that  he  did  not  have  any^noney,  and 
could  not  settle,  but  wanted  to  buy  the  stock 
for  himself,  to  which  the  claimant  replied 
that  he  needed  all  the  money  he  could  get, 
and  would  have  to  sell  for  cash;  and  that  on 
the  afternoon  of  the  same  day,  without  any 
warning  to  him,  Levy  had  the  attachment 
levied  on  the  stock.  H.  J.  Simon  testified, 
further,  that  upon  the  execution  of  the  bill  of 
sale  from  Simon  &  Co.  to  Louis  Steele  &  Co.. 
he  took  charge  and  possession  of  the  store 
for  them  as  their  agent,  and  at  once  notified 
M.  Levy  that  he  was  now  in  the  employ  of 
Steele  &  Co.,  and  that  he  kept  right  on  in  the 
Store,  making  no  objection  at  all  It  also 
appeared  in  proof  that  the  claimant,  H.  J. 
Simon,  purchased  the  property  In  Mobile  of 
Simon  &  Co.  from  their  assignee,  and  after- 
wards conducted  business  there  as  H.  J. 
Simon  &  Co.,  and  that  H.  J.  Simon  had  full 
charge,  possession,  and  control  of  the  Pensa- 
cola stock  for  Steele  &  Co.  from  the  time  of 
the  bill  of  sale  from  Simon  &  Co.  to  them  un- 
til the  bill  of  sale  to  H.  J.  Simon  from 
Steele  &  Co.  The  proof  shows,  further,  that 
during  the  time  of  the  agreement  between 
Levy  and  Simon  to  conduct  the  business  in 
Pensacola  together  upon  a  remuneration  to 
Levy  of  a  third  of  the  profits  for  his  services, 
the  stock  was  replenished  from  time  to  time 
by  purchases  of  new  goods  made  by  both 
Levy  and  H.  J.  Simon.    The  proof  further 
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shows,  by  the  testimony  of  Levy  himself, 
that  upon  his  own  suggestion  and  advice,  aft- 
er the  bill  of  sale  to  Steele  &  Co.  had  been 
executed,  $700  worth  of  goods  were  clan- 
destinely taken  out  of  the  Pensacola  store, 
and  were  carried  around  to  Levy's  dwelling 
house  and  were  there  concealed  and  kept 
until  after  Steele  died,  when  they  were  re- 
turned to  the  store,  and  that  the  object  of 
this  was  to  prevent  other  claimants  from  seiz- 
ing them.    Under  these  facts  in  proof,  the 
charge  of  the  court  excepted  to  was  errone- 
ous.   By  It  the  Jury  was  instructed,  as  mat- 
ter of  law,  that  unless  Levy  participated  In 
bringing  about  the  transfers  of  the  property 
of  Simon  &  Co.  to  Steele  &  Co.,  and  by  the 
latter  to  H.  J.  Simon,  before  they  were  made, 
he  would  not  be  a  party  to  the  fraud,  if  there 
was  any,  and,  In  effect,  consequently,  that 
his  attachment  would  hold  good  as  against 
the  claim  of  H.  J.  Simon.    Although  Levy 
may  not  have  participated  at  all  In  the  trans- 
fers of  the  property  by  Simon  &  Co.  to  Steele 
&  Co.,  and  by  the  latter  to  H.  J.  Simon,  at 
the  time  that  such  transfers  were  made,  yet, 
after  acquiring  knowledge  that  they  had  been 
made,  and  that  they  were  fraudulent,  he  took 
no  step  to  Impeach  them,  but,  on  the  con- 
trary, afterwards  became  a  party  with  the 
vendees  under  those  transfers  to  transactions 
and  instruments  proceeding  on  the  assump- 
tion of  their  validity.  Then  the  law  is  well  set- 
tled that  he  would  be  estopped,  by  his  ac- 
quiescence In  the  fraud,  from  questioning  it 
or  assailing  It.    Olliver  v.  King,  8  De  Gex, 
M.  &  G.  110;  Pell  v.  Tredwell,  5  Wend.  661; 
Scholey  v.  Worcester,  6  Thomp.  &  C.  574; 
Butler  v.  O'Brien,  5  Ala.  316;  Bobb  v.  Wood- 
ward, 50  Mo.  95;  Jenness  v.  Berry,  17  N.  H. 
549. 

We  recognize  fully  the  soundness  of  the 
rale  as  laid  down  in  Powell  v.  Rogers,  105 
111.  318,  cited  by  counsel  for  appellee,  that 
the  doctrine  of  estoppel  in  pals,  or  equitable 
estoppel,  is  based  upon  a  fraudulent  purpose 
and  a  fraudulent  result;  that  if  the  element 
of  fraud  is  wanting  there  is  no  estoppel,  as  if 
both  parties  are  equally  cognizant  of  the 
facts,  and  the  declaration,  acts,  or  silence  of 
the  one  party  produces  no  change  in  the  con- 
duct of  the  other,  he  acting  solely  on  his  own 
Judgment;  that  there  must  be  deception,  and 
change  of  conduct  In  consequence  thereof,  to 
estop  a  party  from  showing  the  truth.  But  we 
think  the  facts  in  proof  here  tend  strongly  to 
bring  the  appellee,  Levy,  completely  within 
the  rule  as  it  is  announced  In  the  Illinois  case. 
He  testified,  himself,  that  he  knew,  or  sus- 
pected all  along,  that  these  transfers  by 
which  H.  J.  Simon  became  the  ostensible 
owner  of  the  property  were  wrong,  yet  he 
acknowledges  that  he  not  only  kept  silent, 
and  took  no  steps  to  impeach  them,  but  par- 
ticipated In  the  fraud,  if  there  was  any,  by 
suggesting  and  consummating  a  clandestine 
concealment  of  a  part  of  the  property  at  his 
own  dwelling  house  for  the  avowed  purpose 
of  completely  removing  it  beyond  the  reach 


of  creditors,  and  then,  proceeding  upon  the 
assumption  that  H.  J.  Simon  was  the  bona 
fide  owner  of  the  property,  he  enters  into  a 
written  agreement  with  bin.  by  which  he,  as 
a  consideration  for  his  personal  services  in 
the  sale  of  the  property  to  consumers,  was  to 
receive  for  himself  one-third  of  the  profits 
to  be  made  out  of  such  sales  thereof.  Un- 
der this  agreement  he  continued  for  more 
than  a  year  to  dispose  of  this  property  to 
consumers,  where  It  could  never  be  reached 
for  the  debts'  of  the  original  firm  of  Simon  & 
Co.,  and  during  all  that  time,  by  his  silence 
and  by  his  daily  actions,  encouraged  and  pro- 
cured the  replenishment  of  the  stock  with 
new  goods  purchased  by  H.  J.  Simon.  Un- 
der these  circumstances,  in  the  light  of  the 
proofs  before  us,  we  think  he  was  estopped 
from  assailing,  when  he  did,  the  bona  fides 
of  the  transfers  by  which  H.  J.  Simon  be- 
came possessed  of  the  goods  as  owner  thereof. 
It  was  error,  therefore,  for  the  court  to  in- 
struct the  Jury  that,  unless  he  participated 
In  bringing  about  the  transfers  at  the  time 
they  were  made,  he  would  not  be  a  party 
to  the  fraud. 

The  second  error  assigned,  the  refusal  of 
the  court  to  grant  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence 
and  to  law,  is  practically  disposed  of  In  what 
has  been  said. 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  a  new  trial  awarded. 


HADDON  v.  H ADDON. 

(Supreme  Court  of  Florida.    Nov.  26,  1895.) 

Divorce— Alimony  Pexdbxtb  Lite— Judicial 
Discretion — Appeal—  Rbvikw. 

1.  Two  things  must  concur,  and  must  be 
made  to  appear,  before  a  court  is  justified  in 
making  any  allowance  to  the  wife  in  divorce 
proceedings  for  alimony  pendente  lite  and  for 
counsel  fees:  (1)  a  necessity  therefor  must  ap- 
pear on  the  part  of  the  wife,  from  her  want  of 
means,  or  of  sufficient  means,  to  maintain  her- 
self during  the  litigation,  and  with  which  to- 
employ  counsel;  (2)  and  it  must  also  appear 
that  the  husband  has  the  pecuniary  ability  to 
supply  that  necessity.  If  it  appears  in  such  a 
case  that  the  applicant  wife  has  abundant 
means  or  property  of  her  own,  that  is  under  her 
control  and  at  her  disposal,  out  of  which  to- 
maintain  herself  and  to  employ  counsel,  then 
the  necessity  for  the  allowance  is  wanting,  and 
it  should  be  denied. 

2.  The  granting  or  withholding  of  allow- 
ances for  alimony  pendente  lite  and  counsel  fees 
in  divorce  proceedings  is  discretionary  with 
the  court  to  whom  the  application  therefor  is 
made.  It  is  not  an  arbitrary  discretion,  but  a 
judicial  one,  to  be  exercised  in  accordance  with 
well-established  rules  of  law,  wisely  adapted  to- 
the  facts  appearing  in  each  particular  case; 
and,  when  the  discretion  is  abused,  it  is  a  mat- 
ter from  which  an  appellate  court  will  grant  re- 
lief. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Hillsborough 
county;  H.  L.  Mitchell.  Judge. 

Action  by  Camilla  E.  Haddon  against  Sam- 
uel P.  Haddon  for  divorce.    From  a  decree 
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awarding  the  payment  of  alimony,*  defend- 
ant appeals.  Reversed. 

Sparkman  &  Sparkman,  for  appellant 

TAYLOR,  J.  This  appeal  Is  from  an  In- 
terlocutory decree  rendered  on  the  11th  of 
June,  1889,  In  a  suit  for  divorce  brought  by 
Camilla  E.  Haddon,  the  appellee,  against 
her  husband,  Samuel  P.  Haddon,  the  appel- 
lant, whereby  he  was  required  to  pay  to  the 
complainant  the  sum  of  $100  for  her  sup- 
port during  the  pendency  of  the  suit,  and 
the  further  sum  of  $100  for  her  counsel  fees 
in  the  prosecution  of  the  suit  The  bill  Is 
brought  by  the  wife,  and  alleges  that  there 
are  five  living  children,  the  issue  of  the  mar- 
riage, the  oldest  of  whom  is  18  years  of  age, 
the  next  one  17,  the  next  two  (twins)  12 
years  old,  and  the  youngest  8  years  old. 
The  grounds  of  divorce  are  the  habitual  in- 
dulgence in  violent  and  ungovernable  temper 
and  cruelty  on  the  part  of  the  husband  to- 
wards the  complainant  wife;  and  she  prays 
for  absolute  divorce,  and  custody  of  the  chil- 
dren. The  decree  appealed  from  was  made 
upon  a  sworn  petition  filed  by  the  complain- 
ant supported  by  her  own  and  other  affida- 
vits, In  which  petition  she  alleges  that  she 
Is  "wholly  destitute"  of  the  means  of  sup- 
porting herself  and  the  said  minor  children 
during  the  pendency  of  the  suit;  and,  upon 
information  and  belief,  she  alleges  that  the 
husband  (appellant)  has  real  estate  and  per- 
sonal property  to  a  large  amount  to  wit 
upwards  of  (5,000,  and  amply  sufficient  to 
enable  him  to  pay  such  sums  as  may  be  nec- 
essary for  her  support  and  to  conduct  the 
suit,  and  that  he  has  an  annual  Income  from 
his  labor,  as  a  book  agent,  of  about  (700. 

At  the  hearing  before  the  judge  below,  of 
the  application,  It  appeared  from  the  undis- 
puted facts  presented  by  affidavits  and  docu- 
ments of  record  that  about  one  year  before 
the  complainant  exhibited  her  bill  for  di- 
vorce, she  and  the  defendant  sold  and  con- 
veyed all  but  about  three  acres  of  what  then 
remained  of  a  homestead  tract  of  land  sit- 
uated in  or  quite  near  to  the  city  of  Tampa, 
that  belonged  to  the  husband,  for  the  sum 
of  $10,050;  that  about  $1,000  of  this  amount 
was  paid  to  a  real-estate  agent  as  commis- 
sions for  effecting  the  sale;  that  of  the  bal- 
ance of  the  purchase  price,  the  sum  of  $4,- 
505.37  was  turned  over  by  the  husband  to 
the  wife,  as  she  says,  in  consideration  of  her 
execution  of  the  deed  to  their  homestead, 
and  consent  to  its  sale;  that  at  the  same 
time,  and,  as  she  says,  upon  the  same  con- 
sideration, he  conveyed  to  her,  through  the 
medium  of  a  third  party,  the  retained  2.82 
acres  of  the  homestead,  upon  which  their 
furnished  dwelling  house  was  located;  that 
besides  this,  and  about  a  month  prior  there- 
to, the  husband  also  gave  to  his  wife,  as  she 
says,  In  consideration  of  her  execution  of 
the  conveyance,  the  sum  of  $1,506.00,  being 
one-half  of  the  price  at  which  he  then  sold 


to  another  party  a  part  of  their  said  home- 
stead tract;  that  besides  this,  out  of  the  pro- 
ceeds of  the  sale  of  another  portion  of  said 
homestead  tract  made  some  time  prior 
thereto,  the  husband  purchUed,  and  gave  to 
the  complainant  wife,  in  her  own  name  ana 
right,  another  residence  lot,  in  Clarke's  sub- 
division of  the  city  of  Tampa,  and  built  and 
furnished  a  dwelling  house  for  her  thereon, 
in  which,  it  appears,  she  was  residing  at  the 
time  of  exhibiting  her  bill;  that  besides  this, 
he  gave  his  wife  other  small  amounts  of 
money;  that  upon  a  part  of  the  land  given 
to  her,  she  had  two  tenement  houses,  that 
are  each  worth  $8  per  month  rent;  and  that 
the  house  in  Tampa  that  he  gave  her  is 
worth  about  $7  per  month  rent  By  exhib- 
its of  certified  copies  of  mortgages  from  the 
records  given  to  the  complainant  wife  by 
various  parties  as  security  for  moneys  loau- 
ed,  It  appears  that  she  has  $3,725  loaned  on 
mortgage  security,  bearing  interest  payable 
quarterly,  at  the  rate  of  15  per  cent  per  an- 
num, and  the  further  sum  of  $975,  also  se- 
cured by  mortgage  bearing  Interest  payable 
quarterly,  at  the  rate  of  12  per  cent  per  an- 
num; that  from  house  rents  she  derived 
about  $16  per  month,— all  of  which  gives  her 
an  aggregate  income  of  about  $867.75,  be- 
sides having  a  furnished  house  of  her  own. 
and  all  of  it  provided  by  the  husband,  and 
all  of  it  under  her  control  and  at  her  dis- 
posal; that  the  2.82  acres  of  the  homestead 
retained  and  given  to  her  In  her  own  right 
is  well  worth  $2,500,  exclusive  of  the  im- 
provements thereon. 

On  the  other  hand,  it  is  shown  that  the  de- 
fendant husband  owns  a  house  and  lot  in 
Albany,  in  the  state  of  Georgia,  worth  about 
$1,000;  that  he  has  $3,509  loaned  out  on 
mortgage  security,  bearing  interest  at  the 
rate  of  24  per  cent,  per  annum;  that  he  has. 
besides,  one  horse  and  wagon,  and  engages 
in  selling  books,  from  which  he  earns  about 
$700  per  annum;  that  he  has  lost  one  of  his 
hands  and  part  of  the  arm;  that  he  is,  and 
has  been  for  years,  an  invalid,  from  the  dis- 
ease known  as  "catarrhal  consumption."  No 
order  appears  to  have  been  made  in  the  case 
relieving  him  of  the  care  and  control  over 
the  children  that  the  law  casts  upon  him. 
Under  these  circumstances,  we  think  the 
judge  below  erred  in  granting  alimony  pend- 
ente lite,  and  an  allowance  to  the  wife  for 
attorney's  fees  to  conduct  the  suit 

The  law  seems  to  be  well  settled  that  two 
things  must  concur,  and  must  be  made  to 
appear,  before  a  court  is  justified  in  making 
any  allowance  to  the  wife  in  divorce  pro- 
ceedings for  temporary  alimony  and  for 
counsel  fees:  (1)  A  necessity  therefor  must 
appear  on  the  part  of  the  wife,  from  her 
want  of  means,  or  of  sufficient  means,  to 
maintain  herself  during  the  litigation,  and 
with  which  to  employ  counsel;  (2)  and  It 
must  also  appear  that  the  husband  has  the 
pecuniary  means  to  supply  that  necessity. 
2  Blsh.  Mar.  &  Dlv.  8  929  et  seq.;  Kenemer 
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v.  Kenenier,  26  Ind.  330;  Porter  v.  Porter, 
41  Miss.  11(5;  Westerfleld  v.  Westerfield,  36 
N.  J.  Eq.  195;  Maxwell  v.  Maxwell,  28  Hun, 
5(56;  Ross  v.  Ross,  47  Mich.  185,  10  N.  W. 
193;  Turner  v.  Turner,  80  Cal.  141,  22  Pac. 
72;  Chaires  v.  Chaires,  10  Fla.  308;  Under- 
wood v.  Underwood,  12  Fla.  434.  It  Is  fur- 
ther well  settled  that  the  granting  or  with- 
holding of  such  allowances  is  within  the  dis- 
cretion of  the  court  to  whom  the  application 
therefor  is  made,  but  this  discretion  Is  not 
an  arbitrary  one,  but  is  a  Judicial  discretion, 
to  be  exercised  in  accordance  with  establish- 
ed rules  of  law,  wisely  adapted  to  the  facts 
apparent  In  each  particular  case;  and,  when 
the  discretion  is  abused,  it  is  a  matter  from 
which  an  appellate  court  will  grant  relief. 
Cooke  v.  Cooke,  2  Phillim.  Ecc.  40;  Sanchez 
v.  Sanchez,  21  Fla  346. 

We  think  the  order  appealed  from  was  In 
violation  of  these  established  principles. 
The  undisputed  facts  showed  that  the  com- 
plainant wife  here  had  equally  as  much,  In 
fact  considerably  more,  property  and  avail- 
able means  than  the  defendant  husband,  and 
that  she  acquired  all  of  It  from  him  within 
a  year  and  a  half  before  the  bringing  of  her 
suit  for  divorce;  and,  while  she  alleges  that 
she  has  to  support  the  children,  it  seems,  if 
it  be  true,  to  be  a  voluntarily  assumed  bur- 
den upon  her  part  The  requisite  necessity 
upon  her  part  for  the  allowance  was  conclu- 
sively shown  to  be  absent,  and  her  applica- 
tion therefor  should  have  been  denied. 

The  order  or  decree  appealed  from  is  re- 
-ersed. 


PRINE  v.  PRINE. 
(Supreme  Court  of  Florida.    Dec.  19,  1895.) 
Marriagk— Action  to  Annul— Alimony  and 

COUNSEL  FeBS— WHBN  GRANTED. 

1.  Our  statute  in  reference  to  the  allowance 
of  alimony  to  a  wife  in  eases  where  she  is  a 
party  defendant  refers  exclusively  to  cases  of 
divorce.  Where  the  suit  is  brought  by  the  pu- 
tative husband  to  obtain  a  decree  declaring  the 
marriage  void  ab  initio,  a  court  of  chancery  has 
power  to  grant  alimony  to  the  putative  wife,  in- 
dependent of  the  statute,  and  as  incident  of  the 
jurisdiction  of  the  court  in  such  cases. 

2.  In  a  suit  brought  by  a  husband  against 
a  putative  wife  to  annul  the  marriage  relation, 
when  the  fact  of  marriage  is  prima  facie  estab- 
lished, and  the  husband  has  means  wherewith 
to  live  and  to  litigate,  and  the  wife  is  destitute, 
the  husband  must  furnish  the  wife  the  means  of 
subsistence  while  the  suit  is  pending  and  to  en- 
able her  to  maintain  her  defense.  The  allow- 
ance in  such  a  case,  upon  a  proper  showing,  of 
temporary  alimony,  counsel  tees,  and  suit  mon- 
ey to  the  wife  while  the  suit  is  pending  in  the 
appellate  court  is  not  an  exercise  of  original  ju- 
risdiction, but  is  essential  to  the  proper  and  im- 
partial administration  of  justice  in  the  exercise 
of  appellate  jurisdiction. 

3.  In  order  for  an  appellate  court  to  make 
an  allowance  of  alimony,  counsel  fees,  and  suit 
money  while  the  case  is  pending  In  such  court, 
it  should  have  some  other  proof  than  that  taken 
in  the  court  of  original  jurisdiction  when  a  sim- 
ilar application  was  made  to  and  granted  by 
such  court  Such  relief  In  an  appellate  court  is 
not  a  matter  of  course,  and  can  only  be  granted 


upon  proof  made  in  such  appellate  court  show- 
ing the  continuance  of  the  necessities  of  the 
wife,  and  also  the  ability  of  the  husband.  (Lid- 
don,  J.,  agreeing  to  this  head  note  so  far  as  it 
relates  to  counsel  fees  and  suit  money,  but  not 
as  to  alimony.) 

4.  This  court  will  not  reverse  the  decree  of 
the  circuit  court,  as  being  against  the  evidence, 
where  the  evidence  is  conflicting  upon  the  sub- 
ject of  the  mental  capacity  of  one  who  enters 
into  a  marriage  contract,  where  there  is  suffi- 
cient evidence,  if  believed,  to  show  that  the 
party  was  not  deprived  of  the  use  of  his  reason- 
ing faculties  at  such  time,  and  where  the  un- 
contradicted evidence  shows  that  the  party  has 
repeatedly,  since  the  marriage,  ratified  the  same 
by  cohabitation  with  the  other  party  thereto. 

5.  If  a  party,  at  the  time  of  entering  into  a 
marriage  contract,  is  bo  much  intoxicated  as  to 
be  non  compos  mentis,  and  does  not  know  what 
he  is  doing,  and  is  for  the  time  deprived  of  rea- 
son, the  marriage  is  invalid;  but  it  is  not  in- 
valid if  the  intoxication  is  of  a  less  degree  than 
that  stated. 

6.  A  marriage  invalid  at  the  time  for  want 
of  mental  capacity  of  one  of  the  parties  there- 
to may  be  ratified  and  made  valid  afterwards 
by  any  acts  or  conduct  which  amount  to  a  rec- 
ognition of  the  same. 

7.  Petition  for  alimony,  counsel  fees,  and 
suit  money,  except  as  to  court  costs,  denied. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Duval  county; 
Rbydon  M.  Call,  Judge. 

Action  by  Mathew  Prine  against  Lucy  Prine 
to  annul  a  marriage.  From  a  decree  dis- 
missing the  bill  and  awarding  defendant 
counsel  fees,  plaintiff  appeals.  Affirmed. 

Henderson  &  Raney,  for  appellant  M.  C. 
Jordan,  for  appellee. 

LIDDON,  J.  The  appellant  filed  his  bill 
In  chancery  against  the  appellee  in  the  cir- 
cuit court  to  set  aside  a  marriage  between 
them.  The  grounds  upon  which  the  said 
marriage  was  sought  to  be  nullified  were: 
That  on  the  14th  day  of  February,  A.  D. 
1893,  the  day  when  the  marriage  ceremony 
was  performed,  and  for  some  days  previous 
thereto,  the  complainant  was  and  had  been  in 
a  state  of  Intoxication  from  the  use  of  ardent 
spirits;  that  he  was  deprived  of  his  reason, 
and  In  such  mental  condition  that  he  did  not 
know  what  he  was  about,  and  was  to  all  In- 
tents and  purposes  non  compos  mentis,  and 
that  the  defendant  took  advantage  of  his 
condition,  and  proceeded  to  have  the  mar- 
riage ceremony  performed;  that  complainant 
repudiated  the  transaction  as  soon  as  he  be- 
came sober  enough  to  realize  what  had  hap- 
pened, and  has  ever  since  refused  in  any 
manner,  shape,  or  form  to  recognize  It,  and 
has  never  since  lived  or  In  any  manner  co- 
habited with  the  defendant,  and  would  never 
cohabit  with  her,  because  she  had,  for  years 
previous  to  said  marriage,  been  a  person  of 
notorious  bad  character  and  reputation. 
The  prayer  of  the  bill  was  that  such  mar- 
riage be  declared  null  and  void  ab  initio. 

The  answer  of  the  defendant  admitted  the 
marriage,  and  emphatically  and  specifically 
denied  all  the  allegations  of  the  bill  as  to 
the  intoxication  of  complainant  and  his  men 
tal  condition  at  the  time  of  the  marriage 
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ceremony,  and  that  defendant  took  any  fraud- 
ulent or  unfair  advantage  of  him,  or  that  he 
was  in  any  such  condition  that  defendant 
could  have  taken  any  such  advantage  of  him 
in  having  the  marriage  ceremony  performed. 
The  answer  alleges  that  at  the  time  of  the 
marriage  ceremony  the  complainant  was  per- 
fectly sober  and  compos  mentis;  that  she 
did  not  procure  the  performance  of  said  mar- 
riage ceremony,  but  remained  passive  while 
the  complainant  procured  the  same.  The 
answer  alleges  that  the  complainant  knew, 
before  and  at  the  time  of  the  marriage,  that 
the  defendant  had  not  been  of  chaste  char- 
acter, and  sets  out  In  considerable  detail  the 
circumstances  of  the  courtship  and  marriage 
of  the  parties.  The  answer  also  emphatical- 
ly denied  that  the  complainant  had  refused 
to  recognize  the  marriage,  or  had  repudiated 
the  same;  but,  on  the  contrary,  expressly 
alleged  that  the  defendant  had  in  many  ways 
ratified  such  marriage  and  consummated  the 
same  by  cohabitation.  The  details  of  acts 
constituting  such  ratification  and  cohabita- 
tion were  fully  set  out  in  the  answer.  Among 
other  things,  upon  these  points,  It  is  alleged 
that  after  the  marriage  the  complainant  took 
the  wedding  party  to  a  dwelling  house  own- 
ed by  him;  and  asked  defendant  how  she 
would  like  It  for  a  home,  and  after  her  in- 
spection of  the  house,  and  expressing  satis- 
faction, gave  her  the  keys,  and  instructed 
her  to  move  her  household  goods  at  once  to 
the  same,  which  should  be  their  future  home, 
and  during  the  same  day,  in  company  with 
defendant  and  the  wedding  party,  of  four 
persons,  all  told,  went  to  his  bank,  where  he 
drew  $25,  and  gave  to  the  defendant  to  de- 
fray the  expenses  of  such  removal;  that  the 
wedding  party  rode  around  in  a  carriage  and 
enjoyed  themselves  until  it  was  too  late  to 
remove  to  the  house  agreed  upon  on  the  day 
of  the  marriage,  but  complainant  and  defend- 
ant agreed  that  such  removal  should  take 
place  the  next  day.  The  answer  alleges  that 
the  complainant  cohabited  with  and  spent 
the  night  succeeding  the  day  of  the  marriage 
and  the  next  afternoon  with  the  defendant, 
and  that,  on  the  night  of  the  16th  of  Feb- 
ruary, two  days  after  the  marriage,  the  par- 
ties cohabited  and  spent  the  night,  or  the 
greater  part  of  the  same,  together  in  the 
house  of  one  Carrie  Williams.  The  answer 
also  alleges  that  the  defendant,  when  she 
married,  "then  and  there  resolved  and  de- 
termined to  make  the  complainant  a  good 
and  faithful  wife,  and  turning  her  back  to 
the  past,  to  live  a  better  life,"  and  that  she 
Is  in  destitute  circumstances,  poor,  and  with- 
out the  means  of  subsistence,  unable  to  ob- 
tain any  employment  or  earn  anything  by 
her  own  labor,  as  all  lawful  avenues  for  a 
livelihood  are  barred  against  her,  and  that 
it  seems  to  be  the  purpose  of  complainant 
to  drive  her  Into  the  paths  of  evil  and  vice 
by  starvation,  neglect,  and  cruelty;  that 
complainant  is  possessed  of  considerable  prop- 
erty, both  real  and  personal,  from  which 


he  derives  an  Income  of  about  $500  per 
month;  that  defendant  has  no  means  of  em- 
ploying counsel  or  defraying  the  expenses  of 
maintaining  her  defense;  that  she  relies  up- 
on the  court  to  award  her  temporary  alimony 
and  suit  money,  including  counsel  fees,  to 
enable  her  to  meet  the  complainant  upon 
equal  ground. 

To  this  answer  complainant  filed  a  general 
replication.  Further  proceedings  were  had. 
In  which  the  case  was  referred  to  a  master 
to  take  testimony  and  report  as  to  the 
amount  proper  to  be  allowed  the  defendant 
as  temporary  alimony  and  counsel  fees.  The 
report  was  filed,  and  exceptions  thereto  over- 
ruled, the  master's  recommendations  adopted, 
and  defendant  allowed  $15  per  week  alimony 
pendente  lite,  and  $100  counsel  fees.  No 
argument  is  made  upon  this  matter,  and 
greater  detail  of  statement  of  it  need  not  be 
given.  Voluminous  evidence  upon  this  sub- 
ject, of  reasonableness  of  attorney's  fees,  and 
the  Issues  in  the  case,  appears  in  the  record. 
The  final  decree  of  the  court  dismissed  com- 
plainant's bill  at  his  costs,  and  directed  that 
the  complainant  pay  the  defendant  $300  for 
the  services  of  'her  solicitor  in  defending 
said  cause  In  her  behalf.  From  this  decree 
complainant  appealed. 

After  the  case  was  brought  here  upon  ap- 
peal, the  appellee  filed  her  petition  and  mo- 
tion thereon  for  an  order  requiring  appellant 
to  pay  her  the  sum  of  $15  per  week  as  tem- 
porary alimony,  as  was  decreed  in  the  lower 
court  to  be  reasonable,  and  such  other  sum 
as  the  court  should  deem  reasonable,  and 
also  to  pay  her  costs  of  said  motion  and  oth- 
er costs  and  solicitor's  fees.  The  petition, 
for  reasons  why  the  relief  prayed  for  should 
be  granted,  in  substance,  alleged  that  appel- 
lee was  without  means  of  support;  that  she 
had  no  property  or  resources  by  which  she 
could  maintain  herself  or  employ  counsel 
during  the  pendency  of  the  cause  in  this 
court;  that  in  the  circuit  court  an  order 
was  made,  after  testimony  taken  on  both 
sides  by  a  special  master,  allowing  her  $15 
per  week  for  alimony,  and  counsel  fees;  that 
by  reason  of  the  appeal  to  this  court  only  a 
portion  of  said  alimony  and  counsel  fees  had 
been  paid;  that  the  appellee,  as  will  appear 
by  the  testimony  taken  In  the  cause,  and  in 
the  record  in  this  court,  Is  a  man  possessed 
of  large  means  and  resources,  and  is  amply 
able  to  support  her,  and  to  pay  a  reasonable 
solicitor's  fee  to  enable  her  to  maintain  her 
defense  in  this  case.  The  appellant  filed  an 
answer  resisting  the  petition  upon  the 
ground,  alleged,  that  the  appellee  has  led 
ever  since  the  rendition  of  the  final  decree 
by  the  circuit  court  on  the  23d  of  February, 
1893,  and  still  continues  to  lead,  a  lewd  life, 
and  has  supported,  and  still  continues  to  sup- 
port, herself  through  and  by  means  of  such 
lewdness.  The  answer  also  alleged  that  the 
allowance  by  the  circuit  court  of  alimony  and 
counsel  fees  was  excessive,  and  should  not 
be  taken  as  a  basis  for  allowances  pending 
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the  appeal.  To  this  answer  the  appellee 
filed  a  replication  emphatically  denying  all 
the  material  allegations  of  the  answer  as  to 
her  lewdness.  This  replication  also  alleged 
the  great  want  and  destitution  of  appellee, 
and  contained  recriminatory  allegations  to 
the  effect  that  the  complainant  had,  ever 
eince  his  appeal  was  taken  to  this  court,  vig- 
orously endeavored  to  prevent  the  appellee 
from  living  an  honest  and  virtuous  life,  and 
constantly  pursued  her  with  designs  of  driv- 
ing her  into  a  life  of  prostitution.  The  de- 
tails of  such  general  allegations  are  set  out 
In  the  replication,  but  are  unnecessary  to  be 
stated  here.  At  the  time  of  filing  the  repli- 
cation, appellee  also  filed  an  affidavit  alleg- 
ing her  destitution,  and  denying  that  she 
leads,  or  has  led,  a  lewd  life,  as  alleged  in 
the  answer. 

The  petition  for  alimony,  being  preliminary 
and  ancillary  to  the  main  suit,  is  pressed 
by  appellee,  so  that  it,  in  natural  order, 
would  come  on  for  disposition  before  the 
main  suit  is  reached  upon  the  docket.  As 
it  seemed  to  us  necessary,  in  order  to  prop- 
erly dispose  of  this  branch  of  the  case,  to 
examine  the  whole  record,  we  have  deter- 
mined to  dispose  of  the  whole  case  in  one 
opinion,— the  appeal,  as  well  as  the  petition 
for  alimony  and  counsel  fees.  We  are  of 
opinion  that  the  decree  of  the  court  below 
should  be  affirmed,  but  a  majority  of  the 
court  think  that  alimony  pendente  lite 
should  not  be  .  granted  in  this  court.  Lest 
there  be  some  misapprehension  of  our  posi- 
tion in  the  matter,  we  will  state,  as  briefly 
as  the  novelty  and  Importance  of  the  ques- 
tions will  admit,  those  conclusions  upon 
which  the  court  is  united,  as  well  as  those 
upon  which  it  is  divided.  We  are  agreed 
upon  all  propositions  announced  except 
when  otherwise  expressly  stated.  We  will 
first  touch  upon  the  power  of  the  court  to 
grant  alimony  in  a  nullity  suit  Neither 
party  to  the  record  disputes  such  power. 
Yet,  as  the  allowing  of  alimony  in  such 
cases  cannot  be  justified  under  our  statutes, 
which,  in  proceedings  where  the  wife  is  a 
defendant,  refers  exclusively  to  cases  of  di- 
vorce, and  as  the  question  has  never  before 
arisen  in  this  state,  we  think  it  best  to  refer 
to  the  principles  of  law  controlling  such 
cases,  and  cite  some  authorities  in  support 
of  the  same.  In  a  number  of  cases  it  has 
been  held  that,  independent  of  statutory  au- 
thority, the  courts  have  power  to  grant  ali- 
mony and  suit  money  in  such  cases  brought 
by  the  putative  husband.  Where  the  form 
of  relief  prayed  for  in  such  cases  is  for  a 
divorce  on  the  ground  of  the  nullity  of  the 
marriage,  it  has  been  held  that  statutory 
provisions  in  reference  to  alimony,  similar 
to  ours,  applied  only  to  divorces  for  causes 
arising  after  the  marriage,  but  that,  in  ac- 
tions for  divorce  on  the  ground  of  nullity, 
the  power  exists,  independent  of  statute,  as 
an  Incident  to  the  jurisdiction  of  the  court  in 
such  cases.    O'Dea  v.  O'Dea,  31  Hun,  441; 


Griffin  v.  Griffln,  47  N.  Y.  184;  Brlnkley  v. 
Brlnkley,  50  N.  Y.  184.  The  case  of  Griffin 
v.  Griffin,  supra,  in  the  relief  sought,  was 
very  much  like  the  present  The  court  said: 
"It  is  conceded  that  there  is  no  statute  in 
terms  authorising  the  order,  and  that,  if  sus- 
tained, it  must  rest  upon  the  incidental  pow- 
ers formerly  vested  in  a  court  of  chancery, 
in  cases  of  this  description,  and  to  which 
the  supreme  court  has  succeeded.  *  *  * 
Yet  it  has  been  the  constant  practice  of  the 
court  of  chancery,  both  before  and  since  the 
Revised  Statutes,  to  make  equitable  provi- 
sion for  all  these  matters;  and  in  so  doing, 
it  has  been  guided  by  the  decisions  of  the 
ecclesiastical  courts  of  England  in  similar 
cases  [citing  a  number  of  English  authori- 
ties]. This  has  not  been  done  upon  the  the- 
ory that  the  court  of  chancery  in  this  state 
was  vested  with  the  jurisdiction  of  the  eccle- 
siastical courts  of  England  In  matrimonial 
cases,  or  that  it  ever  possessed  jurisdiction 
in  cases  of  divorce  other  than  that  conferred 
by  our- own  statutes;  but  upon  the  ground 
of  the  general  equitable  jurisdiction  of  the 
court,  and  also  that  when  our  statute  did 
confer  jurisdiction  upon  the  court  of  chan- 
cery in  those  actions  for  divorce  which  by 
the  English  law  are  solely  cognizable  in  the 
ecclesiastical  courts,  the  grant  of  the  juris- 
diction carried  with  it  by  implication  the  in- 
cidental powers  which  were  indispensable 
to  its  proper  exercise,  and  not  in  conflict 
with  our  own  statutory  regulations  upon  the 
same  subject"  To  same  effect  is  Lee  v. 
Lee,  66  How.  Prac.  207;  2  Blsh.  Mar.,  Div. 
&  Sep.  §  725;  note  to  Methvin  v.  Methvin,  60 
Am.  Dec.  675,  citing  various  authorities. 

The  appellant  has  not  disputed  our  power 
to  grant  the  alimony  and  suit  money  pend- 
ing proceedings  here,  yet  as  this  question  is 
a  new  and  novel  one,  this  being  the  first 
application  of  the  kind  ever  addressed  to 
this  court,  and  as  there  is  conflict  in  the  au- 
thorities, we  have  thought  it  best  to  give 
some  expression  of  opinion  and  reference  to 
the  state  of  the  law  upon  the  subject.  This 
court,  under  our  constitution,  has  only  ap- 
pellate jurisdiction  in  cases  in  equity  orig- 
inating in  the  circuit  court  The  question 
which  caused  us  some  difficulty  was  wheth- 
er the  allowance  of  alimony  in  this  court 
would  not  be  an  exercise  of  original,  instead 
of  appellate,  jurisdiction,  and  beyond  our 
constitutional  powers.  In  examining  the 
question  we  ascertain  that  a  number  of  ap- 
pellate courts  have  granted  alimony  and  suit 
money  while  the  cases  were  pending  In  such 
courts  on  appeal.  In  many  of  these  the 
question  of  the  power  to  make  the  order  was 
not  discussed.  The  court  assumed  the  pow- 
er as  a  matter  of  course,  and  It  seems  no 
objection  was  made  thereto.  In  other  cases 
the  relief  has  been  refused  upon  the  merits, 
the  court  assuming  that  it  had  jurisdiction 
and  power  to  grant  the  relief  if  a  proper 
case  had  been  presented;  and  in  some  cases 
the  power  is  expressly  asserted.  Yanduzer 
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v.  Vanduzer,  70  Iowa,  614,  31  N.  W.  956; 
Krause  v.  Krause,  23  Wis.  354;  Wagner  v. 
Wagner,  36  Minn.  239,  80  N.  W.  766;  Chaf- 
fee v.  Chaffee,  14  Mich.  463;  Van  Vorhls  v. 
Van  Vorhls,  90  Mich.  276,  51  N.  W.  281;  Day 
v.  Day,  84  Iowa,  221,  50  N.  W.  979;  Browne, 
Dig.  Div.  &  A.  p.  248;  Zelgenfuss  v.  Zeigen- 
fuss,  21  Mich.  414;  Lake  v.  Lake,  16  Nev. 
363;  Welshaupt  y.  Welshaupt,  27  Wis.  621; 
Dlsborough  v.  Disborough,  51  N.  J.  Eq.  800, 
28  AtL  3. 

The  question  of  the  jurisdiction  of  an  ap- 
pellate court  to  grant  the  relief  was  express- 
ly raised  and  decided  in  Goldsmith  v.  Gold- 
smith, 6  Mich.  285.  The  husband  in  that 
case  objected  to  the  allowance  being  made 
by  the  appellate  court  upon  the  ground  that 
the  jurisdiction  of  such  court  only  author- 
ized it  to  review  and  pass  upon  the  decree 
And  proceedings  appealed  from.  The  court 
overruled  the  objection,  and  held  that  it  had 
power  to  award  the  alimony  pending  appel- 
late proceedings.  The  fullest  discussion  of 
the  subject  we  have  seen  is  in  Lake  v.  Lake, 
17  Nev.  280,  80  Pac.  87a  In  that  state  the 
constitutional  grant  of  jurisdiction  to  the 
supreme  court,  in  so  far  as  it  affects  the 
point  under  consideration,  is  identical  in 
terms  with  the  section  of  our  constitution 
regulating  the  jurisdiction  of  this  court.  An 
application  for  suit  money  was  made  in  the 
supreme  court,  and  resisted  on  the  ground 
that  it  would  be  an  exercise  of  original  ju- 
risdiction. The  court  held  otherwise,  and 
made  an  allowance  for  counsel  fees  and 
costs,  and  fortified  its  position  by  elaborate 
argument  and  citation  of  authorities.  In 
that  case  the  wife  was  defeated  in  the  court 
below,  and  was  the  appellant  The  gist  of 
the  conclusion  of  the  court  is  stated  as  fol- 
lows: "The  law  gives  appellant  in  this  case 
the  right  to  appeal  from  that  part  of  the 
judgment  disposing  of  the  property,  and  ac- 
cords to  her  every  privilege  granted  to  other 
litigants  in  this  court.  Upon  her  rests  the 
burden  of  showing  error  in  the  court  below. 
Among  all  the  rights  to  which  she  is  enti- 
tled, there  Is  no  one  more  important  to  her 
and  the  court  than  that  of  having  the  aid 
of  counsel  learned  in  the  law  and  acquaint- 
ed with  her  case.  Without  such  aid  the 
court  must  perform  the  double  and  inconsist- 
ent functions  of  court  and  counsel,  or  she, 
with  no  knowledge  of  the  principles  or  ex- 
perience in  the  practice  of  the  law,  must 
cope  with  counsel  of  ability  in  a  profession 
which,  most  of  all,  requires  a  familiarity 
with  all  knowledge,  and  most  of  all  offers 
success  to  him  who  knows  best  how  to  put 
in  practical  use  the  knowledge  he  possesses. 
Without  counsel,  the  statute  of  the  state  and 
the  rules  of  the  court  can  not  be  complied 
with.  Without  them  the  good  order  and 
well-being  of  the  court  would  be  disturbed, 
and  It  would  be  deprived  of  one  of  the  usu- 
al, proper,  and  necessary  means  of  exercis- 
ing its  appellate  jurisdiction." 

In  the  case  before  us  the  merits  of  the  ap- 


plication are  much  greater.  Here  the  wife 
has  won  in  the  court  of  original  jurisdiction, 
and  prima  facie  the  merits  of  the  contro- 
versy are  with  her.  To  grant  her  alimony 
and  suit  money  would  certainly  be  In  accord- 
ance with  the  principle,  universally  preva- 
lent, that  where  the  fact  of  marriage  Is  pri- 
ma facie  established,  and  a  suit,  especially-  a 
suit  by  the  husband,  is  brought  to  annul  the 
marriage,  or  the  marriage  relation,  and  the 
husband  has  means  wherewith  to  live  and  to 
litigate,  and  the  wife  is  destitute,  the  hus- 
band must  furnish  the  wife  the  means  of 
subsistence  while  the  suit  Is  pending,  and  to 
enable  her  to  maintain  her  defense.  "We  iy 
not  believe  It  would  be,  under  such  circum- 
stances, an  exercise  of  original  jurisdiction 
for  us,  upon  a  proper  showing,  to  grant  the 
wife  the  means  of  subsistence  while  her  case 
Is  pending  in  this  court,  but  that  such  an  al- 
lowance is  essential  to  the  proper  and  Im- 
partial administration  of  justice  in  the  exer- 
cise of  our  appellate  jurisdiction.  If  she  has 
not  the  means  to  live  and  to  employ  counsel 
to  present  her  case  to  the  court,  so  that  it 
may  be  fully  advised  as  to  the  merits  of  her 
side  of  the  controversy,  how  can  it  be  said 
that  there  is  a  fair,  even-handed,  impartial 
administration  of  justice  between  her  and 
the  appellant,  who  has  abundance  of  means 
of  support,  and  to  employ  able  and  Ingenious 
counsel  to  present  bis  case  in  Its  most  favor- 
able aspects. 

We  have  been  able  to  find  only  two  cases 
in  which  appellate  courts  have  refused  such 
applications  for  relief  without  reference  to 
the  merits  of  the  case.  In  one  of  these  cases, 
Hunter  v.  Hunter,  100  111.  477,  no  reason  was 
given  for  refusing  to  entertain  the  applica- 
tion, except  that  It  had  not  been  the  practice 
of  the  court,  "at  least  for  many  years,"  to 
entertain  such  applications,  and  that  such  ap- 
plications were  left  to  the  court  from  which 
the  appeal  was  taken.  The  case,  however, 
of  Rellly  v.  Rellly,  60  Cal.  624,  emphatically 
determined  that  the  appellate  court  had  no 
jurisdiction  to  make  an  order  for  alimony 
pending  appeal;  that  the  jurisdiction  invoked 
by  the  application  was  original  Instead  of 
appellate.  This  case  also  decided  that  the  ju- 
risdiction to  grant  such  alimony,  even  pend- 
ing appeal,  was  vested  In  the  court  from 
which  the  appeal  was  taken.  As  to  the  Ju- 
risdiction being  vested  in  the  court  from 
which  the  appeal  was  taken,  the  contrary 
doctrine  Is  established  In  this  state  in  the  case 
of  State  v.  Phillips,  32  Fla.  403,  13  South. 
920,  where  this  court  held  that,  pending  an 
appeal,  with  supersedeas,  the  circuit  court 
was  without  power  or  jurisdiction  to  enter- 
tain proceedings  for  alimony  and  suit  money. 
The  reasons  given  for  the  action  taken  in 
Hunter  v.  Hunter,  supra,  and  Reilly  v.  Rell- 
ly, supra,  have  no  application  to  this  state, 
and  we  do  not  regard  them  as  of  great 
weight  or  value  in  determining  the  matter. 
Therefore,  If  this  court  has  not  the  power  to 
entertain   proceedings  under  such  drcum- 
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stances,  no  such  power  is  Tested  in  any  court, 
and  a  great  and  humane  principle  of  the  law 
would,  so  far  as  it  relates  to  cases  pending 
on  appeal,  be  practically  abolished  in  this 
state. 

Recurring,  then,  to  the  merits  of  the  appli- 
cation for  alimony,  the  majority  of  the  court 
are  of  the  opinion  that  no  alimony  and  coun- 
sel fees  and  suit  money  can  be  allowed  on 
this  application,  other  than  court  costs,  for 
the  reason  that  the  appellee  has  not  furnished 
us  with  proof  of  her  own  necessities  for  sup- 
port, as  well  as  the  means  and  ability  of  the 
appellant  to  contribute  to  such  support  dur- 
ing the  pendency  of  the  case  here,  the  period 
for  which  alimony  is  asked.  Neither  has  she 
offered  any  proof  as  to  the  value  of  services 
of  her  solicitor  in  the  necessary  proceedings 
here,  or  as  to  what  would  be  reasonable  suit 
money  in  this  court  They  are  of  the  opinion 
that  we  cannot  take  Judicial  notice  of  the 
value  of  the  services  of  her  solicitor,  nor  of 
the  amount  necessary  for  suit  money,  and 
that,  in  order  to  make  an  allowance  for  ali- 
mony here,  we  should  have  other  proof  than 
that  taken  in  the  circuit  court  when  a  similar 
application  was  made  to  that  court  and  grant- 
ed; that  such  relief  is  not  a  matter  of  course, 
but  can  only  be  granted  upon  proof,  made 
here,  showing  the  continuance  of  the  necessi- 
ties of  the  wife  and  also  the  ability  of  the 
husband. 

The  member  who  prepares  this  opinion 
agrees  with  the  other  members  in  declining 
to  allow  counsel  fees  and  suit  money,  but 
thinks  the  temporary  alimony  should  have 
been  allowed.  The  reasons  impelling  him  to 
this  view  are  that  the  necessary  amount  of 
such  alimony  was  ascertained  by  a  master 
and  approved  by  the  circuit  court  after  the 
taking  of  testimony.  The  petition  sets  this 
matter  up.  The  appellant  does  not  allege 
that  there  has  been  any  change  whatever  In 
the  circumstances  of  either  party  since  the 
circuit  court  made  the  order  allowing  $15  per 
week  temporary  alimony.  The  allowance  by 
the  circuit  court  Is  alleged  to  be  excessive, 
but  no  reasons  are  given  upon  which  the  al- 
legation is  predicated.  He  thinks  that  there 
is  sufficient  in  the  petition,  answer,  and  rec- 
ord to  show  what  would  be  a  proper  amount 
for  such  temporary  alimony,  and  that  an  al- 
lowance of  same  should  be  made. 

In  this  case  an  Issue  was  made  upon  the 
answer  of  appellant  to  the  petition  for  ali- 
mony. No  testimony  has  been  taken,  nor 
any  affidavits  or  proofs  whatever  offered,  by 
either  party,  except  an  affidavit  of  appellee, 
referred  to.  No  question  as  to  the  proper 
practice  as  to  taking  of  testimony  hi  such 
cases  has  been  presented  to  us,  and  we 
therefore  do  not  attempt  to  decide  what 
practice  should  be  pursued  in  obtaining  and 
offering  evidence  in  such  cases  in  an  appel- 
late court. 

We  come  now  to  the  consideration  of  the 
merits  of  the  appeal.  Several  assignments 
of  error  are  filed,  but  the  only  one  argued  is 
v.!8so.no.24— 50 


that  the  court  erred  in  rendering  the  final  de- 
cree in  the  case.  We  will  not  attempt  to  set 
out  the  testimony  taken  in  the  case.  To  do 
so  would  require  much  space,  time,  and  la- 
bor, and  not  greatly  subserve  any  very  use- 
ful purpose.  Upon  the  subject  of  the  intoxi- 
cation of  the  complainant  at  the  time  of  the 
marriage  ceremony,  the  evidence  was  ex- 
tremely conflicting.  There  was  certainly  tes- 
timony which,  if  believed,  proved  that  the 
complainant  was  so  much  under  the  influ- 
ence of  intoxicants  as  to  be  wholly  incapable 
of  entering  into  any  contract  This  evidence, 
however,  was  contradicted  by  other  evidence, 
which,  if  true,  showed,  if  the  complainant 
was  intoxicated  at  all,  it  was  to  a  very  slight 
extent  and  uot  sufficient  to  deprive  him  of 
the  use  of  his  reasoning  faculties.  Upon  this 
point  we  cannot  say  that  the  decree  of  the 
court  was  against  the  weight  of  evidence. 
Repeated  acts  of  cohabitation  when  the  com- 
plainant was  sober,  subsequent  to  and  ratify- 
ing the  marriage,  were  proven  upon  the  part 
of  the  appellant  aud  he  made  no  effort  what- 
ever to  contradict  the  same.  The  amount  of 
solicitor's  fees  allowed  by  the  decree  was  less 
than  was  shown  to  be  reasonable  and  proper 
by  the  undisputed  testimony  of  members  of 
the  bar.  The  decree  was  in  all  respects  in 
accordance  with  the  evidence  in  the  case. 
As  to  the  law  applicable  to  the  facts,  it  can- 
not be  doubted  that  if  the  party,  at  the  time 
of  entering  into  the  contract  is  so  much 
intoxicated  as  to  be  non  compos  mentis,  and 
does  not  know  what  he  is  doing,  and  is  for 
the  time  deprived  of  reason,  the  marriage  is 
invalid;  but  It  is  not  invalid  if  the  intoxi- 
cation is  of  a  less  degree  than  that  stated. 
1  Bish.  Mar.,  Div.  &  Sep.  §  007  et  seq.; 
Browne,  Dig.  Div.  &  A.  p.  197.  On  the  other 
hand,  it  is  equally  well  established  that  a 
marriage,  Invalid  at  the  time  for  want  of 
mental  capacity,  may  be  ratified  and  made 
valid  afterwards  by  any  acts  or  conduct 
which  amount  to  a  recognition  of  Its  validity. 
A  lunatic,  on  regaining  his  reason,  may  af- 
firm a  marriage  celebrated  while  he  was  In- 
sane, and  this  without  any  new  solemniza- 
tion. Cole  v.  Cole,  5  Sneed,  57;  Sabalot  v. 
Populus,  31  La.  Ann.  854;  1  Bish.  Mar.,  Div. 
&  Sep.  S§  014,  624;  Browne,  Dig.  Div.  &  A. 
pp.  206,  207. 

The  appellant,  In  view  of  what  he  calls  his 
unfortunate  situation,  asks  us  to  take  the 
most  favorable  view  which  the  law,  as  ap- 
plied to  all  the  testimony  shown  by  the  rec- 
ord, will  permit  to  be  given  his  case.  This 
we  have  been  inclined  to  do,  but  have  not 
been  able  to  reach  a  different  conclusion 
from  that  announced  by  us,  without  doing 
violence  to  the  law  and  the  testimony.  The 
situation  of  the  appellant  is  indeed  a  peculiar 
one.  He  is  married  to  a  woman  who,  the 
evidence  clearly  shows,  before  her  marriage, 
was  a  public  prostitute.  The  appellant  wag 
fully  acquainted  with  her,  and  her  character 
and  reputation.  The  large  allowance  against 
him  for  alimony  and  suit  money,  and  the 
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costs  decreed  against  him,  make  him  pay 
dearly  for  his  folly.  By  his  own  rash  and 
reckless  conduct  he  has  placed  himself  in  a 
position  from  which  we,  upon  this  record, 
have  no  power  to  extricate  him.  The  appel- 
lant is  ordered  to  pay  both  the  costs  of  the  ap- 
plication for  Alimony  and  the  costs  of  appeal. 

Th»  petition  for  alimony,  counsel  fees,  and 
suit  money,  except  as  to  court  costs,  is  de- 
nied. 

The  decrees  of  the  circuit  court,  dismissing 
the  bill  of  complaint,  and  awarding  counsel 
fees  against  appellant,  are  affirmed. 


ARNAU  v.  FIRST  NAT.  BANK  OP  FLOR- 
IDA.   ALBA  v.  SAME.    JOSEPH  v. 
SAME.    MEYERSON  v.  SAME. 
(Supreme  Court  of  Florida.    Nov.  1,  1895.) 
Negotiable  Instruments— Defenses— Bona  Pins 
Purchaser — Capacity  to  Sub— How  Raised 
— Findings  of  Referee— Filing. 

1.  Where  a  party  makes  his  negotiable 
promissory  note,  and  intrusts  it  to  the  payee 
named  therein,  for  the  express  purpose  of  be- 
ing negotiated  and  discounted,  and  the  proceeds 
applied  by  the  payee,  as  his  agent,  to  the  pur- 
chase of  United  States  bonds  to  be  used  in  or- 
ganizing a  national  bank,  in  which  the  maker 
of  the  note  was  to  be  interested  as  a  stockhold- 
er, and  the  payee  named  in  such  note  negotiates 
and  indorses  the  same  before  maturity  to  a 
bona  fide  purchaser  for  value,  who  had  notice 
of  the  purpose  and  object  of  the  note,  the  sub- 
sequent misappropriation  to  his  own  uses  by 
the  payee  of  the  funds  received  by  him  on  the 
sale  of  such  note,  to  which  misappropriation 
the  indorsee  is  in  no  wiBe  a  party,  cannot  be 
ufed  as  a  defense  by  the  maker  of  such  note  to 
a  suit  thereon  by  such  innocent  indorsee. 

2.  In  suits  brought  by  alleged  corporations, 
if  the  defendant  pleads  the  general  issue,— mak- 
ing no  issue,  by  special  plea,  as  to  the  alleged 
corporate  character  of  the  plaintiff,— he  thereby 
admits  the  legal  capacity  of  the  plaintiff  to  sue 
as  such,  and  no  proof  is  necessary  to  establish 
such  fact  on  the  part  of  the  plaintiff. 

3.  Under  the  provisions  of  section  4,  p.  858, 
McClel.  Dig.,  the  correct  and  better  practice 
was  for  a  referee  who  tried  a  cause  to  file  his 
findings  and  judgment  in  the  office  of  the  clerk 
of  the  circuit  court,  and  then  give  notice  there- 
of to  the  parties;  but  where  a  referee,  under 
said  statute,  reduced  his  findings  to  writing, 
signing  and  dating  them  on  the  same  day  with 
the  rendition  of  his  judgment  in  the  cause,  but 
does  not  file  them  in  the  clerk's  office  until  a 
subsequent  day,  when  he  passes  upon  a  motion 
made  by  the  defendnnt  for  a  new  trial,  such 
irregularity  in  the  filing  of  his  findings  is  not 
cause  for  reversal  of  the  judgment  upon  appeal. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  St.  Johns  and 
Duval  counties;  W.  B.  Young,  Judge. 

Separate  actions  In  assumpsit  by  the  First 
National  Bank  of  Florida  against  P.  S.  Ar- 
nau,  E.  M.  Alba,  B.  Joseph,  and  Albert  Mey- 
erson.  respectively.  From  judgments  for 
plaintiff,  the  respective  defendants  appeal. 
Affirmed. 

R.  W.  Davis  and  W.  W.  Dewhurst,  for  ap- 
pellants.   John  E.  Hartridge,  for  appellee. 

TAYLOR,  J.  The  First  National  Bank  of 
Florida,  as  a  corporation  under  the  laws  of 


the  United  States,  instituted  a  separate  salt 
in  assumpsit  in  the  circuit  court  of  St.  Johns 
county  against  each  of  the  four  several  ap- 
pellants, P.  S.  Arnau,  E.  M.  Alba,  B.  Joseph, 
and  Albert  Meyerson.  All  four  of  the  cases 
were  referred,  by  agreement  of  the  parties, 
to  a  referee  for  trial,  and  all  four  of  the 
cases  resulted  In  a  judgment  in  favor  of  the 
bank,  as  plaintiff,  against  the  said  several 
defendants;  and  from  each  several  judgment 
the  appellants  have  each  taken  their  respec- 
tive appeal. 

The  pleadings,  evidence,  exceptions  taken, 
and  assignments  of  error  upon  appeal,  are 
identically  the  same  in  all  four  of  the  eases, 
with  the  exception  of  a  difference  in  the 
amounts  and  dates  of  the  notes  sued  upon  In 
the  several  cases.  The  four  causes  have  been 
submitted  together,  by  agreement,  upon  one 
brief;  and  what  Is  said  In  one  of  them  ap- 
plies to  all  the  others,  and  the  disposition  of 
one  of  them  disposes  of  all  the  others. 

The  declaration  in  each  case— taking  the 
one  in  the  case  against  the  appellant  Meyer- 
son  as  the  example,  with  the  exception  of  the 
difference  in  amounts  and  dates  of  the  notes 
sued  on  in  each— was  as  follows:  "The  First 
National  Bank  of  Florida,  a  body  corporate 
under  and  by  virtue  of  the  laws  of  the  Unit- 
ed States  of  America,  plaintiff,  by  John  E. 
Hartridge,  its  attorney,  sues  Albert  Meyer- 
son,  defendant,  for  that  on  the  9th  day  of 
June,  A.  D.  1890,  the  defendant,  Albert  Mey- 
erson, by  his  promissory  note,  now  overdue, 
promised  to  pay  to  the  order  of  George  W. 
Oibbs,  manager,  five  hundred  dollars  ($500). 
six  months  after  date,  with  interest  at  the 
rate  of  eight  per  cent  per  annum  until  paid; 
and  the  said  George  W.  Glbbs,  manager.  In- 
dorsed said  note  to  the  plaintiff,  and  the  said 
note  was  duly  presented  for  payment,  but 
the  defendant  did  not  pay  same.  And  in  the 
like  sum  for  protest  fees  paid  out  by  the 
plaintiff.  And  in  the  like  sum  for  money 
paid  by  plaintiff  for  the  defendant  at  his  re- 
quest. And  in  the  like  sum  for  interest  on 
divers  sums  of  money,  before  that  time  for- 
borne by  the  plaintiff  to  the  defendant  at  bis 
request,  for  divers  spaces  of  time  before 
then  elapsed  And  the  plaintiff  claims  dam- 
age in  the  sum  of  $800."  Attached  to  each 
declaration  was  a  copy  of  the  note  sued  up- 
on in  each  case,  respectively;  differing  in 
amounts  and  in  dates  by  a  few  days,  but  in 
all  other  material  respects  as  follows: 

"St.  Augustine,  Fla,,  June  9th,  1890.  $500. 
Six  months  after  date,  I  promise  to  pay  to 
the  order  of  Geo.  W.  Glbbs,  manager,  five 
hundred  dollars,  with  interest  at  the  rate  of 
eight  per  cent  per  annum  until  paid,  for 
value  received;  negotiable  and  payable  at 
the  St.  Johns  County  Savings  Bank  and  Real- 
Estate  Exchange  of  St.  Augustine,  Fla.;  and. 
if  not  paid  at  maturity,  this  note  may  be  pla- 
ced In  the  hands  of  an  attorney  at  law  for 
collection,  and  in  that  event  it  is  agreed  and 
promised  by  the  makers  and  indorsers,  sev- 
erally, to  pay  an  additional  sum  of  dol- 
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lara  for  attorney's  fees.  [Signed]  Albert 
Meyerson."  (Indorsed  on  face  by  George  W. 
Olbbs,  manager.) 

To  the  declaration  In  each  case  the  follow- 
ing pleas  were  interposed:  "(1)  For  a  first 
plea,  the  defendant  says  that  he  did  not  make 
aud  execute  the  said  promissory  note  in  the 
said  declaration  mentioned.  (2)  For  a  sec- 
ond plea,  and  as  to  the  second,  third,  and 
fourth  counts  of  the  plaintiff's  declaration, 
says  be  never  was  Indebted  as  in  said  dec- 
laration alleged.  (3)  For  a  third  plea,  and  a 
defense  on  equitable  grounds,  the  defendant 
says  that,  without  any  consideration  what- 
ever, he  made  and  delivered  to  George  W. 
Gibbs,  for  the  express  purpose  of  buying 
United  States  bonds  to  establish  a  national 
bank  in  St.  Augustine,  and  for  no  other  pur- 
pose, a  certain  promissory  note,  dated  the 
Oth  day  of  June,  A.  D.  1890,  for  the  sum  of 
$300,  payable  to  the  order  of  George  W. 
Gibbs,  manager;  that  plaintiff  received  from 
said  George  W.  Gibbs,  in  payment  of  an  an- 
tecedent debt  due  from  said  Gibbs  to  said 
plaintiff,  tho  said  paper  writing  upon  which 
this  suit  Is  brought,  which  is  set  out  by  a 
copy  thereof  attached  to  the  declaration,  and 
purporting  to  be  the  promissory  note  of  this 
defendant,  the  same  which  was  given  by  this 
defendant  to  said  George  W.  Gibbs  upon 
trust,  and  which,  after  an  alteration  bad 
been  made  therein,  said  George  W.  Gibbs,  in 
breach  of  faith,  so  sold  to  said  plaintiff.  (4) 
And  for  a  fourth  plea  the  defendant  says 
that,  without  any  consideration,  he  made 
and  delivered  to  one  George  W.  Gibbs,  for 
the  express  purpose  of  buying  United  States 
bonds  to  establish  a  national  bank  in  St 
Augustine,  and  for  no  other  purpose,  a  prom- 
issory note  dated  the  Oth  day  of  June.  A.  D. 
1800,  for  the  sum  of  five  hundred  dollars, 
payable  to  George  W.  Gibbs,  manager;  that 
after  such  delivery,  and  without  the  consent 
or  knowledge  of  the  defendant,  the  holder 
of  said  note  altered  said  promissory  note  in 
a  material  part  thereof,  and  thereafter  plain- 
tiff purchased  from  said  George  W.  Gibbs 
the  said  altered  promissory  note,  and,  before 
and  at  the  time  of  its  said  purchase  of  said 
promissory  note,  plaintiff  knew  that  said 
George  W.  Gibbs,  the  payee  therein,  held 
said  note  given  by  the  defendant  upon  trust, 
and  was  about  to  divert  the  proceeds  obtain- 
ed from  said  sale  of  said  note  from  the  pur- 
poses for  which  said  note  was  given  and 
held,  and  was  about  to  use  the  whole  or 
some  part  of  the  proceeds  derived  from  said 
sale  of  said  note  to  plaintiff  for  the  payment 
of  an  antecedent  debt  due  from  said  Gibbs 
to  said  plaintiff.  And  defendant  alleges  that 
said  Gibbs  did  so  use  the  whole  or  some 
part  of  the  proceeds  obtained  from  the  sale 
of  the  said  altered  note  to  plaintiff,  with 
plaintiff's  knowledge  and  consent,  to  pay  to 
plaintiff  on  account  of  said  antecedent  debt, 
and  that  said  note  set  out  in  the  declaration 
— a  copy  attached— is  the  said  altered  note." 

To  the  third  plea  above  the  plaintiff  demur- 


red upon  the  grounds:  "(1)  That  the  said 
plea  does  not.  If  true,  afford  any  defense  to 
the  defendant  In  this  case.  (2)  Because  said 
third  plea  does  not,  If  true,  show  that  the 
plaintiff  herein  was  In  any  way  a  party  to  or 
connected  with  the  transaction  sought  to  be 
set  up  in  said  third  plea,  or  had  notice  there- 
of." Upon  all  the  other  pleas  the  plaintiff 
joined  issue.  The  referee  sustained  the  plain- 
tiff's demurrer  to  the  defendant's  third  plea, 
and  this  ruling  is  the  first  assignment  of  er- 
ror. There  was  no  error  In  sustaining  the 
demurrer  to  the  defendant's  third  plea.  In 
the  first  place,  if  it  sets  up  any  sufficient  de- 
fense at  all  to  the  plaintiff's  declaration,  it 
was  purely  a  legal  defense,  and  was  not  the 
subject  of  a  plea  upon  equitable  grounds; 
and  the  defense  that  It  attempts  to  urge  is 
fully  covered  by  the  first  and  fourth  pleas 
upon  which  the  case  was  tried,  and,  from 
this  view,  it  amounted  to  a  repetition;  and, 
even  though  it  could  be  said  that  the  de- 
murrer thereto  was  Improperly  sustained,  It 
was  harmless  error. 

The  second  and  third  assignments  of  error 
are  the  refusals  of  the  referee  to  permit  the 
following  questions  to  be  propounded  to  the 
plaintiff's  witness  George  W.  Gibbs  upon 
cross-examination:  "Whether  or  not,  upon 
the  day  upon  which  this  assignment  was 
made,  you  said  in  the  presence  of  A.  Meyer- 
son,  Mr.  Sulzner,  and  Dr.  Alba,  at  the  meet- 
ing upon  that  day,  hi  answer  to  a  question 
from  Mr.  Meyerson,  as  follows,  'Did  you  not 
know  that  this  bank  was  insolvent  at  the 
time  referred  to'  (the  time  at  which  these 
notes  were  discounted),  you  answered,  'Yes.'  " 
"Did  you  at  the  same  time,  and  in  the  pres- 
ence of  the  said  gentlemen,  in  answer  to 
the  next  question  propounded  by  Mr.  Meyer- 
son, 'Why  in  h— 1  did  you  put  our  money  In 
there,'  say:  'I  did  it  to  tide  this  bank  over. 
I  expected  to  be  able  to  save  this  bank,  and 
carry  on  the  other  besides'?"  The  objection 
to  both  of  these  questions  was  that  they  were 
irrelevant  The  objections  were  well  taken, 
and  there  was  no  error  in  excluding  the  ques- 
tions. The  proof  showed  that  the  notes  sued 
upon  hi  each  crffee  were  negotiable,  and  paya- 
ble six  months  after  their  respective  dates; 
that  they  were  all  made  payable  to  the  or- 
der of  George  W.  Gibbs,  manager;  that  in 
fact  they  were  given  by  the  makers  for  the 
purpose  of  being  negotiated,  and  the  proceeds 
thereof  were  to  be  applied  by  Gibbs,  the  pay- 
ee, to  the  purchase  of  United  States  bonds, 
with  which  to  establish  and  conduct  a  na- 
tional bank,  to  be  called  the  Ponce  de  Leon 
National  Bank,  in  which  the  makers  of  these 
notes  were  to  be  stockholders  to  the  amount 
of  the  notes  given  by  each;  that  George  W. 
Gibbs,  the  payee  named  in  the  notes,  and 
Hopkins  and  Livingston,  were  at  the  time 
the  notes  were  given,  and  had  been  for  some 
time  prior  thereto,  partners,  and  engaged  at 
St  Augustine  in  conducting  a  private  bank- 
ing business  under  the  firm  name  of  the  St. 
Johns  County  Savings  Bank  &  Real-Estate 
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Exchange,  of  which  George  W.  Glbbs  was 
manager;  that  after  the  notes  sued  upon  In 
these  cases  had  been  negotiated  and  sold  to 
the  First  National  Bank  of  Florida  by  Gibbs, 
and  the  money  paid  therefor  by  the  said  in- 
dorsee, the  banking  firm  of  Gibbs,  Hopkins 
&  Livingston  collapsed  and  failed,  and  made 
an  assignment  for  the  benedt  of  their  credit- 
ors; that  the  money  realized  from  the  nego- 
tiation and  sale  of  these  notes  was  put  by 
said  private  banking  Ann  of  Gibbs,  Hopkins 
&  Livingston,  upon  their  books,  to  the  credit 
of  the  respective  makers  of  said  notes,  and 
was  used  by  said  Arm  in  their  banking  busi- 
ness, and  was  lost  to  the  makers  of  the  notes 
in  the  collapse  of  said  private  bank.  The 
proofs  show  that  the  plaintiff  indorsee  of  the 
notes  was  an  innocent  purchaser  of  them,  for 
full  value  and  without  notice,  long  prior  to 
their  maturity;  that,  before  negotiating  for 
or  discounting  the  notes,  the  plaintiff  indor- 
see, knowing  for  what  purpose  the  notes 
were  given,  required  the  payee,  Glbbs,  to 
procure  from  each  maker  thereof  a  special 
written  authority  to  him  to  negotiate  or  dis- 
count them,  which  they  all  gave.  There  was 
no  proof  even  tending  to  show  any  bad  faith 
or  collusion  between  the  plaintiff  Indorsee  of 
said  notes  and  George  W.  Gibbs,  the  original 
payee  named  therein,  either  in  the  discount- 
ing thereof,  or  in  the  subsequent  misappro- 
priation of  the  proceeds  thereof  by  Gibbs  or 
his  banking  firm.  Under  these  circumstan- 
ces, the  evidence  sought  to  be  elicited  by  the 
excluded  questions  was  entirely  irrelevant  to 
any  issue  between  the  parties  in  these 
causes. 

The  fourth  assignment  of  error  is  the  exclu- 
sion by  the  referee  of  the  following  question 
to  the  same  witness  upon  cross-examination: 
"This  [the  note]  is  dated  June  Oth,  and  the 
assignment  of  the  St.  Johns  County  Savings 
Bank.  &  Real-Estate  Exchange  was  some 
time  in  September.  Did  the  defendant  at 
any  time  between  June  and  September  make 
any  complaint  to  you  of  the  delay  In  estab- 
lishing the  Ponce  de  Leon  National  Bank, 
upon  the  ground  that  he  paid  interest  upon 
his  promissory  note?"  The*  objection  sus- 
tained to  the  question  was  because  of  its  ir- 
relevancy. There  was  no  error  in  the  exclu- 
sion of  this  question.  So  far  as  the  plain- 
tiff was  concerned,  as  the  innocent  purchaser, 
without  notice,  before  maturity,  of  the  de- 
fendant's negotiable  promissory  note,  it  could 
make  no  possible  difference  in  law  what 
were  the  subsequent  complaints  or  bickerings 
between  the  defendant  and  the  original  payee 
named  in  said  notes,  as  to  the  consummation 
of  the  purposes  for  which  said  notes  were 
given,  and  to  which  the  plaintiff  was  In  no 
way  a  party. 

The  exclusion  by  the  referee  of  the  follow- 
ing questions  to  the  defendants  in  each  of 
said  causes  are  assigned  as  the  fifth,  seventh, 
and  eighth  errors:  "Did  Mr.  Gibbs  ever  tell 
you  that  he  did  not  need  the  money  upon 
this  note  to  establish  his  bank,  and  that  he 


would  not  use  the  note?  What  did  he  say 
in  regard  to  this?"  "Did  you  ever  go  to  Mr. 
Gibbs,  at  any  time  between  the  date  of  this 
note  and  the  time  he  made  an  assignment, 
and  make  any  complaint  to  him  that  you 
were  paying  interest  upon  a  promissory  note, 
and  that  there  was  delay  in  establishing  his 
bank?"  "Was  this  money  or  the  proceeds  of 
this  note  placed  to  your  credit  there  in  the 
St  Johns  County  Savings  Bank?"  The  ob- 
jection sustained  by  the  referee  to  each  of 
these  questions  was  because  of  their  irrele- 
vancy. There  was  no  error  in  these  rulings. 
As  against  the  plaintiff,  who  was  an  inno- 
cent indorsee  for  value,  before  maturity,  of 
the  defendant's  negotiable  note,  it  could  not 
avail  the  defendant  as  a  defense,  no  matter 
what  representations  may  have  been  made  to 
him,  in  the  absence  of  the  plaintiff  indorsee, 
by  the  payee  named  in  the  note  as  to  wheth- 
er he  needed  the  proceeds  of  the  note  for  any 
purpose.  Nor  could  any  complaints  made  by 
the  defendant  to  Buch  original  payee  of  the 
note,  touching  the  consummation  of  the  ob- 
ject for  which  the  note  or  its  proceeds  were 
to  be  used,  avail  the  defendant,  as  against 
such  innocent  Indorsee  without  notice.  Nor 
could  the  deposit  of  the  proceeds  of  said  note 
in  the  payee's  private  bank,  or  any  other  dis- 
position thereof  by  him,  avail  the  defendant 
as  a  defense  against  such  innocent  Indorsee, 
before  maturity,  of  his  negotiable  note.  All 
of  the  questions  excluded  were  wholly  Irrele- 
vant. 

The  ninth  assignment  of  error  is  the  exclu- 
sion by  the  referee  of  the  following  ques- 
tion propounded  on  behalf  of  the  defendants 
in  each  of  said  causes  to  one  G.  A.  Crocker, 
a  witness  for  the  defendants,  who  had  testi- 
fied that  he  was  a  bookkeeper,  and  that  after 
the  assignment  of  the  firm  of  Gibbs,  Hopkins 
&  Livingston,  doing  business  as  the  St. 
Johns  County  Savings  Bank  &  Real-Estate 
Exchange,  he  had  examined  their  books, 
viz.:  "There  is  in  testimony  here,  Mr.  Crock- 
er, that  $11,600  of  notes  were  negotiated  at 
the  First  National  Bank  of  Florida,  and  that 
it  was  placed  to  the  credit  of  the  St.  Johns 
County  Savings  Bank  &  Real-Estate  Ex- 
change. How  much  of  that  111, 500  that  was 
then  placed  to  their  credit  was  used  in  the 
payment  of  the  debts  of  that  bank  then  ex- 
isting?" The  question  was  objected  to  be- 
cause of  its  irrelevancy,  and  because  it 
sought  to  elicit  testimony  that  was  not  per- 
tinent to  the  Issues.  There  was  no  error  in 
this  ruling.  As  before  shown,  the  plaintiff 
indorsee  was  an  innocent  purchaser,  with- 
out notice  and  before  maturity,  of  the  de- 
fendant's negotiable  note.  The  defendant 
maker  of  that  note  Intrusted  it  to  the  payee, 
Gibbs,  named  therein,  for  the  express  pur- 
pose of  being  negotiated,  and  the  proceeds 
applied  by  Gibbs,  as  the  defendant's  agent, 
to  the  purchase  of  United  States  bonds.  In 
the  absence  of  any  proof  showing  any  fraud- 
ulent participation  by  the  plaintiff  Indorsee 
in  a  misappropriation  of  the  proceeds  by  the 
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defendant's  agent,  It  could  not  avail  the  de- 
fendant, as  a  defense  against  such  innocent 
indorsee,  to  show  that  the  proceeds  were 
applied  by  the  defendant's  agent  to  other 
purposes  than  the  one  for  which  he  took 
the  note  in  trust.  If  the  question  had  sought 
to  show  whether  any  portion  of  the  proceeds 
of  the  notes  negotiated  to  the  plaintiff  had 
been  applied,  in  the  negotiation  therefor,  to 
the  payment  of  antecedent  debts  due  by 
Gibbs  or  his  bank  to  the  plaintiff,  then  it 
would  have  been  pertinent,  as  bearing  upon 
the  good  faith  and  innocence  of  the  plain- 
tiff in  the  purchase  thereof;  but  the  ques- 
tion excluded  is  not  so  confined,  but  seeks 
generally  to  elicit  testimony  tending  to  show 
a  general  misappropriation  of  the  proceeds 
of  the  negotiated  note,  without  in  any  way 
connecting  the  plaintiff  indorsee  with  such 
misappropriation,  or  with  any  knowledge 
thereof. 

The  tenth  assignment  of  error  is  the  ex- 
clusion by  the  referee  of  the  following  ques- 
tion propounded  on  behalf  of  the  defense  to 
the  plaintiff's  witness  George  W.  Gibbs  on 
cross-examination:  "At  the  time  you  made 
this  explanation,  did  you  not  know  that 
the  St  Johns  County  Savings  Bank  was  In- 
solvent then?'  The  question  was  objected 
to  on  the  ground  of  impertinence  and  irrel- 
evancy. There  was  no  error  in  this  ruling. 
The  witness  had  just  detailed  that,  when 
these  notes  were  made  to  him,  he  had  ex- 
plained to  the  makers  that  there  would  be 
no  Interest  for  them  to  pay  on  the  notes, 
as  he  or  his  bank  would  pay  the  interest 
accruing  thereon.  How  these  explanations 
or  promises  between  the  makers  of  the  notes 
and  the  original  payee  therein,  or  the  sol- 
vency or  insolvency  of  the  payee's  private 
bank,  can  affect  the  liability  of  the  defend- 
ants to  pay  their  negotiable  notes,  in  the 
hands  of  an  Innocent  indorsee  thereof  with- 
out notice,  and  before  maturity,  who  Is  not 
shown  to  be  a  party  to,  or  to  have  any 
knowledge  of,  any  of  the  mala  fides  of  the 
payee  of  said  notes  while  acting  as  the 
trusted  agent  of  the  makers  .thereof,  we 
cannot  and  do  not  see. 

The  eleventh  assignment  of  error,  the 
overruling  of  the  defendant's  motion  for  new 
trial,  involves  and  Includes  the  twelfth,  thir- 
teenth, fourteenth,  fifteenth,  and  sixteenth 
assignments  of  error;  the  motion  for  new 
trial  being  upon  the  grounds  that  the  judg- 
ment of  the  referee  was  contrary  to  the  evi- 
dence and  to  the  weight  of  the  evidence, 
and  contrary  to  the  law  of  the  case,  and  be- 
cause there  are  no  findings  of  the  referee 
preceding  or  connected  with  the  judgment 
rendered.  We  have  already  stated  the  sub- 
stantial facts  established  by  the  proofs  In 
the  cause,  and,  as  to  them,  we  do  not  think 
that  the  judgment  of  the  referee  was  at  all 
contrary  to  the  evidence,  or  to  the  weight 
thereof.  There  was  an  issue  presented  by  the 
defendants  in  each  cause,  whereby  they  con- 
tended that  the  notes  sued  upon  had  been 


altered,  without  their  knowledge  or  consent, 
after  their  execution,  by  an  erasure  of  the 
words  "after  maturity,"  by  which  they  were 
made  to  draw  interest  from  their  dates,  in- 
stead of  after  the  time  of  their  maturity. 
Upon  this  issue  there  was  conflicting  proof, 
but  we  are  inclined  to  think,  with  the  ref- 
eree, that  the  weight  and  probabilities  of 
the  proofs  are  with  the  plaintiff's  contention 
that  there  was  no  alteration  after  execution 
of  the  notes;  and,  as  the  findings  of  the  ref- 
eree have  settled  whatever  conflicts  exist 
in  the  proofs  upon  this  point,  we  cannot  dis- 
turb his  finding.  The  plaintiff,  in  its  dec- 
larations, alleges  that  It  is  a  corporation  un- 
der the  laws  of  the  United  States.  The  de- 
fendants did  not  deny  such  allegation  by 
any  plea,  or  make  any  issue  thereon  what- 
ever; yet  the  defendants  now  contend  here 
that  the  findings  and  judgments  of  the  ref- 
eree were  contrary  to  law,  because  it  was 
Incumbent  on  the  plaintiff  to  prove  its  cor- 
porate character.  There  is  no  merit  in  this 
contention.  The  law  is  well  settled  that  in 
actions  by  alleged  corporations,  If  the  de- 
fendant pleads  the  general  issue  at  common 
law,  making  no  issue,  by  special  plea,  as  to 
the  alleged  corporate  character  of  the  plain- 
tiff, he  thereby  admits  the  legal  capacity  of 
the  plaintiff  to  sue  as  such,  and  no  proof  is 
necessary  to  establish  such  fact  on  the  part 
of  the  plaintiff.  2  Thomp.  Corp.  |  1814; 
Field,  Corp.  |  387,  and  citations;  Steamboat 
Oo.  v.  Sewall,  78  Me.  167,  3  Atl.  181;  Pull- 
man v.  Upton,  98  U.  S.  328;  Prince  v.  Bank, 
1  Ala.  241;  Society  for  the  Propagation  of 
the  Gospel  in  Foreign  Parts  v.  Town  of  Paw- 
let,  4  Pet  480;  Building  Ass'n  v.  Ford,  27 
Conn.  282;  Taylor  v.  Bank,  7  T.  B.  Mon. 
576. 

It  Is  contended  that  the  proofs  show  that 
the  plaintiff  took  said  notes  in  payment  of  an 
antecedent  debt  due  It  by  Gibbs'  banking 
firm,  and  that  it  did  not  pay  out  any  money 
therefor,  and  that  its  knowledge  of  the  pur- 
pose for  which  said  notes  were  given  render- 
ed this  a  fraud  on  defendants,  and  stripped 
the  plaintiff  of  the  character  of  an  Innocent 
holder  without  notice.  There  is  no  proof 
even  tending  to  prove  the  conclusion  upon 
which  this  contention  Is  based.  On  the  con- 
trary, the  uncontradicted  testimony  of  the 
plaintiff's  cashier  is  pointed  and  positive  that 
the  notes  sued  upon  were  not  taken  for  any 
antecedent  debt  due  the  plaintiff  by  Gibbs  or 
his  firm,  but,  on  the  contrary,  that  all  but  a 
small  amount  of  the  proceeds  of  Its  purchase 
of  said  notes  was  paid  over  upon  the  checks 
of  Gibbs.  It  is  further  contended  that  there 
was  no  proof  that  the  notes  sued  upon  were 
Indorsed  to  the  plaintiff.  -  There  is  no  merit 
In  this  contention.  Each  note  introduced  in 
evidence  showed  the  indorsement  on  its  face 
of  the  payee,  Gibbs,  and,  though  this  was  In 
blank,  no  question  was  raised  as  to  the  gen- 
uineness of  his  signature  of  Indorsement 
thereon;  and  the  proof  is  abundant  that  he 
delivered  them  to  the  bank  Indorsed  by  him 
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as  they  appeared  In  proof,  and  that  the  bank 
paid  biui  for  them.  But,  besides  this,  there 
is  no  issue  raised  as  to  the  alleged  fact  of  in- 
dorsement, either  by  plea,  or  at  the  trial  when 
the  notes  were  offered;  but,  on  the  contrary, 
the  defendant's  fourth  plea  practically  ad- 
mits the  Indorsement  of  the  notes  to  the 
plaintiff. 

It  is  contended,  further,  that  the  Judgment 
should  be  reversed  because  '"there  are  no 
findings  preceding  or  connected  with  the 
Judgment  of  the  referee."  In  the  record  In 
each  of  said  causes  we  find  a  formal  set  of 
"findings,"  signed  by  the  referee,  and  dated 
on  the  same  day  with  the  formal  Judgment 
rendered  by  him  in  each  cause.  The  Judg- 
ment In  each  cause  was  dated  July  14,  1891, 
and  was  filed  in  the  clerk's  office  July  15, 
1801.  The  referee's  findings  were  dated  with 
the  Judgments  on  July  14th,  but  do  not  ap- 
pear to  have  been  filed  in  the  clerk's  office 
until  July  27th,  on  which  latter  date  the  de- 
fendant's motion  for  new  trial  was  also  over- 
ruled. Section  4,  p.  858,  McClel.  Dig.,  In 
force  when  these  causes  were  tried,  does  not 
undertake  to  direct  or  dictate  when  the  ref- 
eree who  tries  a  cause  shall  file  his  findings 
and  Judgment  In  the  clerk's  office,  but  di- 
rects that  whenever  he  does  file  them  he  shall 
give  notice  of  such  filing  to  the  respective 
parties;  and,  from  the  date  of  such  notice, 
the  parties  were  allowed  10  days  in  which  to 
make  a  motion  for  new  trial,  or  In  arrest  of 
Judgment  In  construing  the  effect  of  this 
statute  In  Stewart  v.  Mathews,  19  Fla.  752, 
it  was  held  by  this  court  that  the  parties  were 
not  prejudiced  by  the  Judgment  or  report  of 
the  referee  until  such  notice  had  been  given, 
and  that,  until  the  lapse  of  10  days  from  the 
giving  of  such  notice  by  the  referee,  his 
Judgment  did  not  become  the  Judgment  of 
the  circuit  court,  for  execution.  Under  this 
construction  of  the  statute,— that  we  entirely 
jldhere  to,— it  was  the  right  of  the  defendants 
In  these  causes  to  have  waited  until  the  ref- 
eree gave  them  notice  of  the  filing  In  the 
clerk's  office  of  his  findings  and  judgment 
before  making  their  motions  for  new  trials, 
and  the  Judgments  could  not  have  affected 
them  until  such  notice  was  given  them,  upon 
or  after  the  filing  of  such  findings  and  Judg- 
ment. The  defendants  saw  proper,  however, 
to  make  motions  for  new  trials,  and  under 
the  rulings  of  this  court  in  Railroad  Co.  v. 
Shalley,  33  Fla.  397,  14  South.  890;  Railroad 
Co.  v.  Ransom,  33  Fla.  400,  14  South.  892,— 
the  making  of  such  motions  was  evidence 
that  the  parties  bad  the  requisite  notice,  in 
fact,  of  such  filing  by  the  referee  of  his  find- 
ings and  Judgment,  and  supplied  the  want 
of  a  formal  written  notice  by  the  referee  in 
the  record.  It  would  have  been  the  better 
and  more  accurate  practice  for  the  referee  to 
have  filed  his  findings  in  the  clerk's  office, 
along  with  the  formal  Judgment  rendered  by 
him,  instead  of  filing  them  a  few  days  later, 
at  the  time  of  passing  upon  the  defendant's 
motion  for  new  trial;  but  where  he  did  In 


fact,  as  appears  from  the  records  before  us, 
prepare  his  findings  on  the  same  day  with 
the  formal  Judgment  rendered,  and  file  them 
in  the  clerk's  office,  along  with  his  denial  for 
a  motion  for  new  trial,  we  cannot  see  how 
such  irregularity  can  afterwards  affect  or 
avail  the  defendant  as  a  ground  for  reversal 
of  the  Judgment  upon  appeal.  He  should 
have  taken  advantage  of  the  omission  by 
withholding  his  motion  for  new  trial  until 
after  the  findings  were  filed  In  the  clerk's 
office,  and  notice  duly  given  to  him  theneof, 
or  he  could  have  claimed  a  postponement  of 
the  hearing  of  his  motion  for  new  trial  for  10 
days  after  the  actual  filing  of  such  findings 
In  the  clerk's  office,  and  the  giving  of  due 
notice  to  him  thereof. 

It  is  further  contended  that  the  judgment 
of  the  referee  is  inconsistent  with,  and  con- 
tradictory to,  the  findings  of  the  referee. 
There  is  no  foundation  In  fact  for  this  con- 
tention. We  are  unable  to  discover  any  In- 
consistency or  contradiction  between  the 
findings  of  the  referee  and  the  judgments  ren- 
dered by  him.  Neither  can  we  discover  that 
the  judgments  appealed  from  are  contrary  to 
the  evidence,  or  to  the  law  in  such  cases.  On 
,  the  contrary,  we  think  they  are  fully  sustain- 
ed by  the  evidence,  and  are  in  full  accord 
with  the  law  applicable  to  the  facts. 

Finding  no  errors  In  the  judgments  appeal- 
ed from,  the  said  judgments  in  each  of  the 
said  four  causes  are  hereby  affirmed. 


ARNAU  v.  FIRST  NAT.  BANK  OF 
FLORIDA. 
(Supreme  Court  of  Florida.    Not.  19,  1895.) 
Appellate  Phactice— Ordering  Remittitl-r. 
Where  the  appellate  court  has  passed 
fully  upon  all  the  questions  presented  to  it  in  a 
cause  upon  appeal,  and  finds  no  error  in  any 
point  submitted  and  called  to  its  attention,  and 
affirms  the  judgment  appealed  from,  and  sub- 
sequently to  its  decision,  in  an  application  for 
a  rehearing,  it  is  then  for  the  first  time  called 
to  its  attention  that  the  judgment  appealed  from 
and  affirmed  is  excessive  in  amount,  it  will  re- 
fuse the  application  for  rehearing;  but,  where 
the  excesBiveness  of  the  judgment  is  patent,  it 
will  modify  its  judgment  of  affirmance  by  order- 
ing a  remittitur  of  the  excess. 
(Syllabus  by  the  Court.) 

On  rehearing.  For  former  opinion,  see  18 
South.  786. 

TAYLOR,  J.  This  cause,  together  with 
three  other  causes,  in  which  there  was  the 
same  appellee,  and  In  which  the  record  of 
the  pleadings,  proofs,  and  assignments  of 
error  were  identical,  was  submitted  to  this 
court,  by  agreement  of  counsel,  upon  one 
brief,  that  was  to  be  applied  to  all  of  the 
cases.  The  four  causes  were  recently  taken 
up  at  the  present  term,  and  considered  to- 
gether, and  one  opinion  rendered,  disposing 
of  the  questions  presented  to  the  court  in  all 
of  the  cases;  and,  none  of  the  questions  pre- 
sented and  assigned  as  error  having  been 
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found  In  favor  of  the  appellants,  the  judg- 
ments in  the  four  cases  (including  the  pres- 
ent cause)  were  affirmed.  18  South.  786.  The 
appellant's  attorney  in  this  one  of  the  four 
cases  thus  presented  and  decided  now  ap- 
plies for  a  rehearing,  and  now,  for  the  first 
time,  calls  the  attention  of  the  court  to  the 
fact  that  in  this  cause,  wherein  Peter  8. 
Arnau  is  appellant,  the  referee  who  tried  It 
Inadvertently  entered  a  judgment  for  $524.- 
26,  when,  It  is  clear  from  the  record  in  the 
cause,  the  judgment  should  have  been  for 
$324.26,-:-an  excess  of  $200  beyond  what  the 
plaintiff  was  entitled  to.  It  is  due  to  our- 
selves, and  to  the  referee  who  tried  the 
cause  below,  to  say  that  this  defect  in  the 
judgment  entered  in  this  cause  was  not  call- 
ed to  the  attention  of  the  referee  below  in 
the  motion  made  before  him  for  a  new  trial 
therein;  neither  was  it  pointed  out  here  in 
this  court,  by  any  assignment  of  error,  or  by 
any  mention  thereof  in  the  brief  filed  here 
by  the  same  counsel  for  the  appellant  who 
now,  at  this  late  day,  after  the  cause  has 
been  the  rounds  of  all -the  courts,  makes  the 
discovery,  and  urges  it  as  ground  for  recon- 
sideration of  the  cause.  We  might,  in  strict 
compliance  with  the  rules  governing  appel- 
late procedure,  deny  the  application  in  toto; 
but  the  excessivenesB  of  the  judgment  in  this 
cause  being  patent,  and  the  court  being  un- 
willing to  visit  the  carelessness  of  counsel 
upon  the  appellant's  head,  and  treating  the 
application  for  rehearing  as  one  only  for 
inodicatlon  of  the  judgment,  the  judgment 
of  the  court  theretofore  rendered,  In  so  far, 
only,  as  it  affects  the  appeal  of  the  appel- 
lant, Peter  S.  Arnau,  is  hereby  modified  so 
as  to  require  the  appellee,  the  First  National 
Bank  of  Florida,  within  30  days  after  this  or- 
der, to  enter  a  remittitur  of  its  judgment 
against  Peter  S.  Arnau  to  the  amount  of  $200, 
to  take  effect  as  of  the  date  of  the  rendition 
of  auch  judgment,  and,  if  it  shall  fail  or  re- 
fuse so  to  do,  then  the  said  judgment  shall 
be  reversed,  and  a  new  trial  therein  award- 
ed; but,  if  it  shall  enter  such  remittitur  with- 
in the  time  herein  prescribed,  the  said  judg- 
ment, as  so  reduced,  shall  stand  affirmed. 
The  application  for  rehearing  is  hereby  de- 
nied. 


MARTYN  v.  AMOLD  et  al. 

(Supreme  Court  of  Florida.    Oct.  18,  1805.) 

Declaration  —  Demurrer  —  Account  Stated  •— 
CONOLOSIVBN  ESS  —  PROM  IBB  TO  Pat  DBBT 
or  Anothkr— Account  Kendrkbd. 

1.  The  failure  of  the  plaintiff  to  attach  a 
copy  of  his  cause  of  action  to  his  declaration 
cannot  be  taken  advantage  of  by  demurrer  to 
such  declaration.  The  defendant's  remedy  in 
such  a  case  is  to  refuse  to  plead  until  snch 
cause  of  action  is  filed. 

2.  Where  an  account  made  out  against  a 
firm  is  presented  to  one  of  the  partners  in  snch 
firm,  and  is  agreed  to  by  him  as  being  correct 
in  the  amount  it  represents  to  be  due.  such 
agreement,  while  it  might  be  binding  jointly 
upon  the  firm  as  an  account  stated  to  it,  can- 


not operate  as  a  release  of  the  joint  liability  of 
the  firm  thereon  so  as  to  authorize  a  suit  upon 
said  account  against  the  partner  individually 
and  alone  to  whom  the  same  was  presented. 

3.  A  stated  account  never  gives  to  a  party 
claiming  under  it  the  benefit  of  an  absolute  es- 
toppel. It  establishes  prima  facie  the  correct- 
ness of  the  items,  and,  unless  this  presumption 
is  overcome  by  proof  of  fraud,  mistake,  or  er- 
ror, it  becomes  conclusive;  but  that  an  account 
stated  may  be  impeached  for  fraud,  mistake, 
or  error  is  well  settled.  The  party  impeaching 
it,  however,  has  the  affirmative  of  the  issue  and 
the  burden  of  proof. 

4.  A  party  cannot,  by  verbally  agreeing  to 
the  correctness  of  an  account  stated  to  him, 
and  verbally  promising  to  pay  the  same,  legally 
bind  himself  to  pay  any  items  of  indebtedness 
included  therein  that  are  due  by  another,  and 
for  which  he  is  in  no  way  responsible  except 
through  such  verbal  promise.  But  when  sued 
upon  such  account  as  upon  an  account  stated  he 
can  show  that  items  therein  are  the  indebted- 
ness of  another,  for  which  he  is  not  responsible; 
and  as  to  such  items  the  plaintiff  cannot  recov- 
er unless  he  can  show  a  promise  in  writing, 
signed  by  the  defendant,  to  pay  the  same. 

5.  Where  an  account  is  made  up  and  ren- 
dered by  one  person  to  another,  he  who  receives 
it  is  bound  to  examine  it,  and  state  his  objec- 
tions thereto,  and,  if  he  does  not  object  within 
a  reasonable  time,  it  will  be  treated,  under  or- 
dinary circnmstanceB,  as  being  presumptively, 
by  acquiescence,  a  stated  account;  the  pre- 
sumption of  the  party's  acquiescence  from  his 
silence  depending  in  large  measure  for  its  force 
upon  the  circumstances  of  the  case,  whether  the 
party  is  a  man  of  business,  considering  the  na- 
ture of  his  business  and  education,  their  local 
situation,  customary  dealings  with  each  other, 
and  other  circumstances.  What  is  a  reason- 
able time  within  which  the  person  to  whom  an 
account  is  rendered  must  object  or  become 
bound  depends  upon  the  relations  of  the  par- 
ties and  the  usual  course  of  business  between 
them.  The  question  of  what  is  a  reasonable 
time  within  which  the  party  must  object  in 
such  cases,  is  one  of  law  for  the  court  to  de- 
termine in  every  case,  dependent,  however,  up- 
on the  facts  proved,  the  latter  to  be  passed  upon 
by  the  jury.  In  such  cases,  therefore,  it  1b 
proper  always  for  the  court  to  instruct  the  jury 
as  to  the  law  upon  the  several  hypotheses  of 
fact  insisted  upon  by  the  parties  in  the  prem- 
ises. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Orange  county; 
John  D.  Broome,  Judge. 

Action  by  J.  E.  Arnold  and  another,  part- 
ners as  J.  B.  Arnold  &  Co.,  against  H.  F.  Mar- 
tyn  in  assumpsit.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed. 

Beggs  &  Palmer,  for  appellant  Hammond 
&  McCallum,  for  appellees. 

TAYLOR,  J.  The  appellees,  J.  B  Arnold 
and  R.  H.  Taylor,  as  copartners  under  the 
firm  name  of  J.  B.  Arnold  &  Co.,  sued  the  ap- 
pellant, H.  F.  Martyn,  in  assumpsit,  in  the 
circuit  court  of  Orange  county,  in  the  year 
1891,  and  recovered  judgment  for  $461.15, 
from  which  the  defendant  below  appeals. 

The  declaration  in  the  cause  Is  as  follows: 
"And  now  come  the  plaintiffs,  by  Hammond 
&  Jackson,  their  attorneys,  and  complain  of 
the  defendant  of  a  plea  of  trespass  on  the 
case  on  promises,  for  that  the  defendant  and 
one  Charles  Winegar  were,  on  the  27th  day 
of  April,  A.  D.  1801,  and  prior  thereto,  in- 
debted to  the  plaintiff  in  the  sum  of  $444.57 
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for  goods  sold  and  delivered  to  them  at  their 
request,  and  upon  an  account  then  and  there 
stated  between  them,  and  that  the  defendant, 
In  settling  accounts  with  the  said  Winegar, 
then  mutually  due  and  owing  each  other,  did 
make  a  statement  whereby  the  plaintiffs  were 
to  look  to  the  defendant  for  the  amount  afore- 
said, which  settlement  was  communicated  to 
the  plaintiffs  by  both  of  the  said  parties,  and 
was  agreed  upon  by  the  plaintiffs;  and  the 
defendant,  in  consideration  of  the  premises, 
then  and  there  promised  the  plaintiffs  to  pay 
them  the  said  sum  upon  request  Yet  the  de- 
fendant, though  requested,  has  not  paid  the 
same,  or  any  part  thereof,  to  the  plaintiffs, 
but  refuses  so  to  do,  to  the  damage  of  the 
plaintiffs  of  nine  hundred  dollars,  and  there- 
fore they  bring  suit" 

The  following  statement  was  attached  to 
the  declaration  as  a  copy  of  the  cause  of  ac- 
tion: 

H.  F.  Martyn,  Dr.  to  7.  E.  Arnold  &  Co. 
1891.  May.   Promise  to  pay  bill  ren- 
dered on  May  1st,  1891,  to  Winegar 
&  Co  ...........  ....  $444*7 

To  tnis  declaration  the  defendant  demurred 
upon  the  sole  ground  that  the  plaintiffs  had 
failed  to  file  their  cause  of  action,  or  a  copy 
thereof,  with  said  declaration.  This  demurrer 
was  overruled,  and  this  ruling  Is  the  first 
error  assigned.  There  was  no  error  here. 
This  court  has  several  times  held  that  the 
copy  of  the  cause  of  action  required  by  the 
statute  to  be  attached  to  the  declaration  is  no 
part  of  such  declaration,  unless  expressly 
made  a  part  thereof  by  apt  words,  and  that 
its  absence  is  not  the  subject  of  a  demurrer. 
McKay  v.  Lane,  5  Fla.  268;  Hooker  v.  Gal- 
lagher, 6  Fla  351.  Where  the  plaintiff  omits 
to  file  a  copy  of  his  cause  of  action  with  his 
declaration,  the  defendant's  remedy  is  to  re- 
fuse to  plead  until  it  is  filed.  Waterman  v. 
Mattair,  5  Fla.  211;  Cir.  Ct  Rule  14. 

The  defendant  then  Interposed  two  pleas,  as 
follows:  (1)  That  he  never  promised  as  al- 
leged; (2)  that  he  never  was  Indebted  as  al- 
leged; upon  both  of  which  pleas  Issue  was 
joined,  and  upon  them  the  case  was  submit- 
ted to  a  Jury. 

At  the  trial  one  of  the  plaintiffs,  3.  B. 
Arnold  testified  that  the  firm  of  J.  E.  Arnold 
&  Co.  was  formed  on  March  18,  1891;  that  he 
was  manager  for  the  firm  of  Taylor  &  Sabin 
since  about  May  or  June,  1890;  that  he  knew 
C.  M.  Winegar  and  H.  F.  Martyn;  tbey  were 
partners.  The  latter  part  of  this  testimony 
was  objected  to  by  the  defendant  on  the 
ground  that  there  was  no  allegation  in  the 
declaration  of  any  partnership  between  Wine- 
gar and  Martyn.  The  objection  was  over- 
ruled, and  the  ruling  excepted  to,  and  it  Is 
assigned  as  error.  We  do  not  think  this  evi- 
dence was  admissible.  The  defendant,  Mar- 
tyn, was  not  sued  as  a  partner  of  Winegar, 
in  which  event  Winegar  should  have  been 
joined  as  a  defendant  in  the  suit  Neither 
was  there  any  allegation  In  the  declaration  as 
to  any  partnership  ever  having  existed  be- 


tween them;  on  the  contrary,  the  declaration 
seems  to  studiously  avoid  any  such  allega- 
tion. 

The  same  witness,  on  behalf  of  the  plain- 
tiffs, offered  in  evidence  a  statement  of  ac- 
count made  out  against  Charles  M.  Winegar 
&  Co.,  the  first  item  of  which  was  as  fol- 
lows: "April  1st  1891.  To  mdse.,as  per  bill 
rend.,  $409.42;"  following  which  are  two  cred- 
its of  $75  and  $50  cash,  paid  April  4  and  April 
17,  1891.  Then  follows  a  long  list  of  small 
items  as  debits,  amounting  In  the  aggregate 
to  $160.16,  which,  added  to  the  balance  of  the 
first  item,  after  deduction  of  the  two  cash 
payments,  showed  an  apparent  balance  of 
$444.57.  To  the  Introduction  of  this  account 
In  evidence  the  defendant  objected,  on  the 
ground  that  It  was  against  the  firm  of  Wine- 
gar &  Co.,  and  was  not  pertinent  to  any  is- 
sue In  the  cause,  and  on  the  further  ground 
that  verbal  promises  on  the  part  of  the  de- 
fendant to  pay  the  debt  of  another  were  in- 
admissible. We  think  the  objection  was 
well  taken.  And  we  will,  hi  connection  with 
this  assignment  take  up  another  assignment 
of  error  that  Is  germane  thereto,  vis.  the  de- 
fendant offered  In  evidence  several  state- 
ments of  account  rendered  by  Taylor  &  Sa- 
bin, of  whom  J.  E.  Arnold  &  Co.  were  the 
successors  and  assignees,  and  by  the  latter 
firm  also,  that  showed  that  all  of  the  account 
upon  which  the  defendant  Martyn,  was  sued, 
except  $72  thereof,  were  items  of  Indebted- 
ness due  by  Winegar  individually  to  Taylor 
&  Sabin  and  their  successors,  J.  E.  Arnold  & 
Co.,  some  time  prior  to  the  formation  of  any 
partnership  connection  between  him  and  Mar- 
tyn; but  the  court  refused  to  permit  them 
In  evidence,  to  which  ruling  the  defendant 
excepted.  The  suit  Is  against  Martyn  In- 
dividually and  alone,  and  not  against  Wine- 
gar &  Co.,  and  yet  It  is  upon  an  account 
against  the  firm  of  Charles  M.  Winegar  & 
Co.,  alleged  to  have  been  stated  to  and  agreed 
upon  by  Martyn,  shown  by  the  proofs  to  be 
one  of  the  members  of  that  firm.  As  a  mem- 
ber of  the  firm,  he  may  have,  by  his  agree- 
ment to  the  correctness  of  the  account,  bound 
the  firm  of  which  he  was  a  member;  but 
from  the  allegations  of  the  declaration  and 
the  proofs  offered  we  cannot  see  that  he  so 
bound  himself  by  his  acquiescence  In  the 
account  stated  as  to  have  released  his  part- 
ner, or  to  have  changed  his  liability  from 
that  of  a  joint  one  with  his  partner,  Winegar, 
to  an  individual  liability  resting  on  himself 
alone.  There  is  no  allegation  that  the  plain- 
tiffs released,  extinguished,  and  gave  up 
their  claim  as  against  the  partner  Winegar. 
or  that  Martyn  novated  the  liability  of  his 
firm  upon  himself  individually  upon  any  con- 
sideration moving  to  him  from  either  the 
plaintiffs  or  Winegar,  his  partner.  Tysen  v. 
Somerville,  35  Fla.  219,  17  South.  567.  Nei- 
ther is  there  any  count  in  the  declaration  for 
any  moneys  allegeu  to  have  been  had  and  re- 
ceived by  the  defendant,  Martyn,  for  the  use 
and  benefit  of  the  plaintiffs.    It  was  im- 
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proper,  therefore,  to  have  permitted  accounts 
iu  evidence,  in  a  suit  against  Martyn  individ- 
ually, that  upon  their  face  showed  they  were 
against  a  firm  in  which  he  was  not  named 
even  as  a  partner.  It  was  error  also  to  re- 
fuse to  permit  the  defendant  to  show  that 
the  major  part  of  the  claim  sued  for  was  the 
individual  debt  of  a  third  party  (Charles  M. 
Winegar)  with  which  he  had  no  connection; 
and  that  he  could  not  legally  bind  or  obligate 
himself  to  pay  such  debt  of  another  in  any 
other  manner  than  by  a  writing  signed  by 
him.  Our  statute  (section  1,  p.  208,  McCleL 
Dig.;  section  1995,  Rev.  St)  provides  that 
"no  action  shall  be  brought  whereby  to 
charge  the  defendant  upon  any  special  prom- 
ise to  answer  for  the  debt,  default  or  mis- 
carriage of  another  person,  unless  the  agree- 
ment or  promise  upon  which  such  action 
shall  be  brought,  or  some  note  or  memoran- 
dum thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or 
by  some  other  person  by  him  thereunto  law- 
fully authorized."  The  testimony  of  the 
plaintiff  Arnold,  in  which  he  detailed  verbal 
promises  by  the  defendant,  Martyn,  and  by 
Allen  as  his  agent,  to  pay  that  major  por-  I 
tion  of  the  claim  sued  for,  that  was  at  the 
time  a  debt  due  by  Winegar  individually, 
was  a  clear  violation  of  this  statute,  as  it 
was  nothing  more  than  an  attempt  to  estab- 
lish Martyn's  liability  to  pay  the  debt  of  an- 
other by  means  of  verbal  promises  to  so  pay. 
An  account  stated  has  been  defined  to  be  "an 
agreement  between  persons  who  have  had 
previous  transactions,  fixing  the  amount  due 
in  respect  of  such  transactions,  and  promis- 
ing payment."  Zacarino  v.  Pallottl,  49  Conn. 
86.  The  plaintiffs,  by  their  declaration,  plant 
their  right  of  recovery  solely  and  entirely  up- 
on the  agreement  involved  in  the  consent  of 
the  defendant  to  the  correctness  of  the  ac- 
count stated  between  them  and  the  defend- 
ant. They  do  not  show  that  such  agreement, 
or  any  memorandum  thereof,  was  in  writ- 
big,  and  signed  by  the  defendant,  or  by  any 
one  by  him  authorised.  In  so  far,  therefore, 
as  such  agreement  undertook  to  answer  for 
the  debt  of  Winegar,  a  third  person,  and 
with  which  the  defendant  had  no  connection, 
it  was  void,  unless  in  writing,  and  signed  by 
the  defendant,  or  by  some  one  duly  author- 
ised for  him;  and  it  made  no  difference  that 
such  debt  of  another  was  included  hi  and 
mixed  up  with  an  account  stated  with  the  de- 
fendant of  transactions  bad  with  him,  and 
for  which  he  was  legally  liable.  Wagnon 
v.  Clay,  1  A.  K.  Marsh.  189;  Taylor  v.  H1U- 
yer,  3  Blackf.  433;  Chace  v.  Trafford,  116 
Mass.  529;  Browne,  St.  Frauds,  §  164.  As 
to  the  right  of  the  defendant  to  have  shown 
that  the  account  claimed  to  have  been  stated 
with  him  and  agreed  to  by  him  contained 
Items  of  indebtedness  due  by  another,  and 
for  which  he  could  legally  bind  himself  only 
in  writing,  see  Porter  v.  I^obach,  2  Bosw. 
188;  Lockwood  v.  Thorne,  11  N.  Y.  170,  62 
Am.  Dec.  81.  and  numerous  cases  cited  in 
v.lbso.no.25— 50J 


notes.  In  the  leading  case  of  Hutchinson  v. 
Bank,  48  Barb.  302,  the  court  says:  "A  stat- 
ed account  never  gives  to  a  party  claiming 
under  it  the  benefit  of  an  absolute  estoppel 
In  practical  effect  it  gives  to  him  nothing 
more  than  these  two  advantages:  (1)  When 
the  question  arises  upon  the  pleadings,  the 
court  has,  in  some  instances,  in  granting  per- 
mission to  amend  or  reply,  some  equitable 
control  over  the  power  of  opening  accounts; 
(2)  when  the  question  arises  upon  the  trial, 
the  party  impeaching  the  account  has  the 
affirmative  of  the  issue,  and  the  burthen  of 
proof."  The  defendant  had  the  right  to  show, 
either  by  cross-examination  of  the  plaintiff, 
or  by  any  other  legitimate  mode  of  proof, 
that  there  was  included  In  the  plaintiffs'  ac- 
count, claimed  to  have  been  stated  to  and 
agreed  upon  by  him,  items  of  indebtedness 
due  by  another  for  which  he  was  not  respon- 
sible, and  for  the  payment  of  which  he  could 
only  be  made  legitimately  liable  by  some 
agreement  hi  writing,  and  signed  by  him.  If 
it  had  been  the  intention  of  the  plaintiffs  to 
charge  the  defendant,  Martyn,  with  liability 
for  the  amount  sued  for  upon  the  ground  that 
i  he  (Martyn)  had  received  it  from  Winegar 
In  some  settlement  between  them  for  the 
use  and  benefit  of  the  plaintiffs,  and  for  the 
purpose  of  being  paid  over  to  them  for  and 
on  behalf  of  Winegar,  then,  as  before  stated, 
their  declaration  wholly  falls  In  its  allega- 
tions to  present  any  such  issue. 

The  fifth  assignment  of  error  was  the  over- 
ruling of  the  defendant's  motion  during  the 
trial  to  strike  out  an  item  of  $409  from  the 
account  sued  for  after  the  plaintiff  Arnold 
had  testified  that  the  same  was  an  account 
due  to  the  firm  of  Taylor  &  Sabin  by  Winegar 
&  Co.,  but  had  been  assigned  to  plaintiffs  by 
that  firm;  and  because  it  was  error  to  permit 
evidence  as  to  the  assignment  of  said  claim 
to  plaintiffs  in  the  absence  of  any  allegation 
as  to  such  assignment  As  already  shown, 
the  admission  hi  this  suit  against  Martyn 
individually  of  any  account  hi  evidence  that 
exhibited  upon  its  face  that  it  was  an  account 
due  by  other  persons  not  parties  in  the  suit 
was  improper,  and  from  this  standpoint  the 
account  of  Taylor  &  Sabin,  whether  assigned 
or  not  to  the  plaintiffs,  was  improperly  ad- 
mitted. 

The  refusal  of  the  following  charge,  re- 
quested by  defendant,  is  also  assigned  as  er- 
ror: "In  a  case  based  upon  an  account  stated 
the  plaintiff  must  show  by  a  preponderance 
of  testimony  that  the  account  claimed  to  have 
been  stated  was  accepted  by  the  defendant, 
and  agreed  to  by  him  as  being  correct,  and 
that  the  defendant  knew  or  was  sufficiently 
acquainted  with  the  items  In  the  account  as 
to  be  able  so  to  agree  thereto  accordingly." 
There  was  no  error  in  refusing  this  instruc- 
tion. It  does  not  state  the  law  correctly. 
An  account  stated  is  not  absolutely  conclu- 
sive upon  the  parties.  It  establishes  prima 
fade  the  accuracy  and  correctness  of  the 
items,  and,  unless  this  presumption  is  over- 
Digitized  by  Google 


794 


SOUTHERN  REPORTER,  VoL  18. 


(Miss. 


come  by  proof  of  fraud,  mistake,  or  error,  It 
becomes  conclusive;  but  that  an  account  stat- 
ed may  be  Impeached  for  fraud,  mistake,  or 
error,  is  well  settled.  See  numerous  cases 
cited  in  note  to  Lockwood  v.  Thome,  supra. 
The  burden  of  proof,  however,  is  upon  the 
party  impeaching  the  account  stated  to  ex- 
hibit such  fraud,  mistake,  or  error.  Authori- 
ties supra.  This  charge  not  only  requires 
the  plaintiff  to  prove  the  essentials  requisite 
to  bring  his  case  within  the  rule  of  the  ac- 
count stated,  but  goes  further,  and  requires 
him  to  prove  that  the  consent  and  agreement 
of  the  defendant  to  the  correctness  of  the 
account  was  given  with  knowledge  of  the 
items  comprising  the  account  We  do  not 
understand  this  to  be  the  rule.  The  defend- 
ant's want  of  knowledge  of  the  items  might 
be  the  groundwork  of  mistake  upon  his  part, 
but  it  would  be  for  him  to  show  it,  and  not 
the  plaintiff. 

The  refusal  of  the  court  to  give  the  follow- 
ing charge,  requested  by  the  defendant,  Is 
also  assigned  as  error:  "That  twenty  days 
is  a  reasonable  time  within  which  to  notify 
a  party  that  an  account  is  incorrect"  There 
was  no  error  in  refusing  this  instruction. 
There  is  a  well-settled  doctrine  that  where 
an  account  is  made  up  and  rendered  by  one 
person  to  another,  he  who  receives  it  Is 
bound  to  examine  it,  and  state  his  objections 
thereto;  and  if  he  does  not  object  within  a 
reasonable  time,  it  will  be  treated,  under  or- 
dinary circumstances,  as  being  presumptive- 
ly, by  acquiescence,  a  stated  account;  the 
presumption  of  the  party's  acquiescence  from 
his  silence  depending  in  large  measure  for 
Its  force  upon  the  circumstances  of  the  case, 
whether  the  party  is  a  man  of  business,  con- 
sidering the  nature  of  his  business  and  edu- 
cation, their  local  situation,  customary  deal- 
ings with  each  other,  and  other  circumstan- 
ces. What  Is  a  reasonable  time  within  which 
the  person  to  whom  an  account  is  rendered 
must  object  or  become  bound  depends  upon 
the  relations  of  the  parties  and  the  usual 
course  of  business  between  them.  Whether 
the  question  of  what  is  a  reasonable  time 
within  which  to  make  such  objections  Is  one 
of  law  for  the  court  or  of  fact  for  the  jury, 
the  authorities  are  in  conflict,  butfit  has  been 
settled  here  that  the  question  of  what  is  a 
reasonable  time  is  one  of  law  for  the  court 
to  determine  in  every  case,  dependent,  how- 
ever, upon  the  facts  proved;  the  latter  to  be 
passed  upon  by  the  jury  J  Gordon  v.  Simon 
ton's  Estate,  10  Fla.  179;  Bacon  v.  Green,  88 
Fla.  — ,  18  South.  870.  In  such  cases,  there- 
fore, it  is  always  proper  for  the  court  to  In- 
struct the  jury  as  to  the  law  upon  the  several 
hypotheses  of  fact  In  the  premises  insisted 
upon  by  the  parties.  See  the  cases  cited  in 
note  to  Lockwood  v.  Thome,  supra.  The 
charge  requested  here  was  faulty,  because  it 
transgressed  the  principles  announced,  be- 
sides being  very  indefinite  and  uncertain  as 
to  what  proposition  it  intended  to  convey  to 
the  Jury. 


Although  we  have  not  considered  them  in 
their  order,  we  have,  in  what  has  been  said, 
disposed  of  all  the  questions  raised  by  the  as- 
signments of  error. 

For  the  errors  found,  the  judgment  of  the 
court  below  is  reversed,  and  a  new  trial 
awarded. 


JONES  et  aL  v.  PATTY  et  aL 

(Supreme  Court  of  Mississippi.    Jan.  6,  1896.) 

Life  Insurance— Rights  or  Creditors — Admim- 
istbatok's  Bond — Kkcovkkt  — Distribu- 
tion* or  Proceeds. 

1.  A  decedent's  creditors  are  not  entitled 
to  subject  to  the  payment  of  their  claims  the 
proceeds  of  policies  on  his  life,  payable  to  his 
wife,  in  the  absence  of  a  showing  that  he  was 
insolvent  when  the  premiums  were  paid,  and 
that  he  was  at  the  time  indebted  to  said  credit- 
ors. 

2.  A  recovery  on  the  bond  of  the  adminis- 
tratrix of  an  insolvent  estate,  in  a  suit  by  cred- 
itors for  a  devastavit  inures  equally  to  the  ben- 
efit of  all  the  creditors,  as  Code,  8  1854,  rela- 
tive to  administration  bonds,  provides  that 
when  the  whole  penalty  shall  be  recovered,  it 
shall  be  apportioned  according  to  the  rights  of 
the  parties. 

Appeal  from  chancery  court,  Noxubee 
county;  T.  B.  Graham,  Chancellor. 

Bill  by  W.  M.  Jones  and  others  against 
Ella  H.  Patty,  administratrix,  and  the  sure- 
ties on  her  official  bond,  to  recover  for  a  dev- 
astavit of  such  estate,  committed  by  the  ad- 
ministratrix. Plaintiffs  had  judgment  and 
defendants  appeal  Affirmed. 

J.  E.  Rives,  for  appellants.  A  a  Bogle, 
for  appellees. 

COOPER,  O.  J.  The  appellants,  creditors 
of  R.  C.  Patty,  deceased,  exhibited  this  bill 
in  the  chancery  court  of  Noxubee  county.  In 
which  administration  of  said  estate  was 
pending  against  Ella  H.  Patty,  administra- 
trix, and  the  sureties  on  her  official  bond, 
seeking  to  recover  for  a  devastavit  of  said 
estate,  committed  by  the  administratrix. 
The  demands  of  some  of  the  appellants  have 
been  reduced  to  judgments  at  law  in  suits 
against  the  administratrix,  and  those  of  the 
other  complainants  are  evidenced  by  prom- 
issory notes  of  the  intestate  or  open  ac- 
counts against  him.  The  bill  avers  that 
there  does  not  remain  in  the  hands  of  the 
administratrix  property  of  the  estate  upon 
which  execution  may  be  levied.  The  breach- 
es of  the  bond  alleged  are  (1)  that  the  ad- 
ministratrix failed  to  return  within  the  tune 
required  by  law  a  true  inventory  of  the 
property,  money,  and  rights  in  action  of  the 
intestate;  (2)  that  when  the  inventories 
were  made,  the  administratrix  failed  and  re- 
fused to  return  or  account  for  certain  per- 
sonal property  of  said  estate  of  the  value  of 
9700;  (3)  that  the  administratrix  failed  and 
refused  to  put  upon  her  inventory  certain 
specified  sums  of  money  collected  by  her 
after  the  death  of  her  intestate,  and  choses 
In  action  which  belonged  to  him;  (4)  that  at 
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ike  time  of  his  death  the  life  of  the  intestate 
was  insured  by  policies  aggregating  $12,- 
(.00,  the  premiums  on  all  of  which  the  intes- 
tate bad  paid,  all  of  which  policies  were  pay- 
able to  the  said  Ella  H.  Patty  as  beneficiary 
thereof;  and  that  on  said  policies  there  had 
been  paid  to  her  the  sum  of  $11,009,  of 
which  sums  $10,000,  and  no  more,  was  ex- 
empt by  law  from  the  claims  of  creditors  of 
said  intestate,  but  said  Ella  H.  Patty,  claim- 
ing the  whole  sum  realized  from  said  poli- 
cies as  her  individual  money,  had  failed  and 
refused  to  account  for  any  part  thereof  as 
administratrix  of  said  estate.  This  bill  was 
filed  in  October,  1883.  In  September,  1883, 
the  administratrix  had  reported  the  estate 
as  insolvent,  and  at  the  October  term  of  the 
court  it  was  declared  Insolvent  The  an- 
swers of  the  defendants  were  filed  in  May, 
1804,  and  the  final  decree  in  the  cause  was 
made  in  March,  1885.  By  the  decree  it  is 
found  that  the  administratrix  had,  before 
the  institution  of  this  suit,  and  in  the  course 
of  administration,  been  directed  and  requir- 
ed to  account  for  the  property  and  money 
named  .in  the  second  and  third  assigned 
breaches  of  her  bond  in  this  cause,  and  had 
failed  and  refused  so  to  do,  but  had  wasted 
and  misappropriated  said  property  and 
money,  by  reason  of  which  her  bond  had 
become  forfeited;  that  the  insurance  money 
referred  to  In  the  bill  was  not  assets  of  the 
estate,  and  therefore  the  complainants  were 
not  entitled  to  any  relief  touching  that  fund. 
The  court  further  decreed  that  the  recovery 
decreed  against  the  administratrix  and  the 
sureties  on  her  bond  should  Inure  to  the 
benefit  of  all  creditors  of  the  estate  equal]), 
and  denied  to  complainants  the  right  to  pri- 
ority of  satisfaction  of  their  demands.  The 
defendants  do  not  appeal  or  assign  error, 
nor  do  the  complainants  assign  for  error  any 
other  action  of  •  the  court  below  than  (1)  in 
ruling  that  the  proceeds  of  the  Insurance 
policies  were  not  assets  of  the  estate;  (2)  in 
denying  to  complainants  priority  of  satisfac- 
tion out  of  the  recovery  on  the  bond. 

Of  the  policies  of  insurance  upon  the  life 
of  the  intestate,  two  were  in  benevolent  se- 
cret societies,— one  in  the  Knights  of  Pythias, 
for  $3,000;  and  one  in  the  Knights  of  Hon- 
or, for  $2,000.  Under  the  charter  and  by- 
laws of  these  societies,  it  is  provided  that 
the  proceeds  of  policies  issued  by  them  shall 
not  be  subject  to  the  claims  of  the  cred- 
itors of  the  assured.  The  chancellor  was  of 
opinion  that  this  limitation  was  effectual  to 
exclude  the  creditors  from  resorting  to  the 
proceeds  of  the  policies;  and  since,  exclud- 
ing the  sum  of  these  policies,  $5,000,  there 
remained  only  $7,000  of  insurance,  while  the 
statute  (Code,  f  1864),  exempts  $10,000  of  In- 
surance, there  was  no  part  of  the  fund  lia- 
ble to  the  creditors  of  the  assured.  Wo 
have  reached  the  same  conclusion  as  the 
chancellor  hi  reference  to  the  nonliability  of 
the  Insurance  money,  but  by  a  totally  differ* 
ent  process  of  reasoning.   We  are  not  pre- 


pared to  concede  that  an  insurance  company, 
whether  a  benevolent  organization  or  not, 
can  by  its  charter  or  by-laws,  or  by  the 
form  of  its  policies,  receive  the  money  of  an 
insolvent  debtor,  and  provide  that  his  cred- 
itors shall  be  excluded  from  any  recourse 
against  the  proceeds  of  the  policy.  We  are 
not  speaking,  of  course,  of  an  action  on  the 
policy,  but  of  the  right  of  creditors  to  go 
against  the  beneficiary  to  recover  the  prop- 
erty of  their  debtor  invested  in  the  policy. 
Whether  this  may  be  done  is  a  question  of 
law,  and  cannot  be  controlled  by  contract 
between  the  debtor  and  a  third  person.  But 
the  bill  in  this  cause  is  not  framed  for  the 
purpose  of  subjecting  the  money  of  the  in- 
testate illegally  invested  in  the  purchase  of 
the  policies.  There  is  no  averment  that  Pat- 
ty was  Insolvent  when  the  premiums  were 
paid,  nor  does  it  appear  when  they  were 
paid,  nor  in  what  amounts,  nor  whether  the 
complainants  were  then  his  creditors.  The 
bill  proceeds  upon  the  postulate  that,  be- 
cause the  intestate  paid  the  premiums,  the 
policies  were  his  property,  and  their  pro- 
ceeds assets  of  his  estate.  But  It  is  well 
settled  that  a  policy  of  insurance  payable 
to  another  than  the  insured  or  his  legal  rep- 
resentatives is  not  a  part  of  his  estate. 
Bishop  v.  Curphey,  60  Miss.  22;  Cables  v. 
Prescott,  67  Me.  582;  Simmons  v.  Biggs,  88 
N.  C.  236,  5  S.  E.  235;  Conigland  v.  Smith, 
78  N.  C.  303;  2  Woerner,  Adm'n,  647;  In  re 
Van  Dermoor,  42  Hun,  326. 

2.  The  court  did  not  err  in  holding  that  the 
recovery  upon  the  bond  inured  equally  to 
the  benefit  of  all  creditors  of  the  Intestate. 
Appellants  invoke  the  decision  in  Burruss  \. 
Fisher,  23  Miss.  228,  in  support  of  their  con- 
tention that  their  claims  should  be  preferred 
in  the  distribution  of  the  sum  recovered  in 
this  proceeding  upon  the  bond  of  the  admin- 
istratrix. The  decision  in  the  case  is  sup- 
posed by  counsel  to  be  of  controlling  effect 
in  the  present  one,  and,  while  appellants' 
counsel  rely  on  it,  we  are  urged  by  counsel 
for  appellees  to  override  It.  We  have,  how- 
ever, a  statute  that  has  been  overlooked  by 
counsel  which  covers  the  whole  controversy. 
The  Code  (section  1854)  provides  that  "all 
bonds  required  and  given  in  the  administra- 
tion of  estates,  testate  and  intestate,  and 
the  bond  or  bonds  of  the  county  administra- 
tor, shall  be  recorded  in  the  office  of  the 
clerk  of  the  chancery  court  of  the  county,  In 
a  book  kept  for  that  purpose,  and  may  be 
put  in  suit  by  any  person  injured  by  a 
breach  thereof,  he  being  responsible  for 
costs;  and  any  such  bond  shall  not  be  void 
upon  the  first  recovery,  but  may  be  sued  on 
from  time  to  time  until  the  whole  penalty 
shall  have  been  recovered;  and  when  the 
whole  penalty  shall  be  recovered,  the  chan- 
cery court  shall  apportion  the  recovery  ac- 
cording to  the  rights  of  parties."  The  bond 
given  by  the  administratrix  Is  in  the  pen- 
alty of  $5,000,  while  the  devastavit  estab- 
lished by  the  decree  is  of  something  less 
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than  $3,000,  and  so  there  is  not  a  recovery 
of  the  whole  penalty  of  the  bond.  But  the 
manifest  purpose  of  the  statute  is  to  pro- 
vide that  one  creditor  shall  not  ezhanst  the 
security  afforded  by  the  bond,  to  the  exclu- 
sion of  the  demands  of  other  creditors, 
which  are  equally  protected  by  the  bond, 
but  that  the  recovery  on  the  bond,  like  the 
distribution  of  an  insolvent  estate,  shall  be 
made  among  all  creditors  "according  to  their 
rights."  The  estate  here  is  insolvent,  and  its 
assets  have  been  wasted  by  the  administra- 
trix. If  the  complainants  are  permitted  to 
apply  the  recovery  on  the  bond  to  the  pay- 
ment of  their  demands,  other  creditors  equal- 
ly entitled  to  the  security  of  the  bond  will 
be  left  without  remedy;  and  this  is  what 
the  statute  designed  to  prevent  The  decree 
is  affirmed. 


FAIRLY  v.  WESTERN  UNION  TEL.  00. 
(Supreme  Court  of  Mississippi.  Oct.  21,  1895.) 
Public  Offices— Absence  from  Offiob  — Cok- 

BTKD0T10N. 

Const.  I  287,  providing  that  no  person 
shall  hold  an  office  of  profit  "without  personally 
devoting  his  time  to  the  performance  of  the 
duties  thereof,"  must  be  given  a  reasonable  con- 
struction, and  does  not  prohibit  the  superintend- 
ent of  a  state  institution  from  leaving  the  same 
on  his  own  private  business,  when  he  can  do 
so  without  detriment  to  its  interests  or  neglect 
of  any  official  duty. 

Appeal  from  circuit  court.  Hinds  county; 
J.  B.  Chrisman,  Judge. 

"To  be  officially  reported." 

Action  by  P.  Fairly  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff  for  smaller  amount  than  prayed  for, 
and  he  appeals.  Reversed. 

Dr.  P.  Fairly  brought  this  suit  against  the 
Western  Union  Telegraph  Company  to  re- 
cover the  statutory  penalty  of  $25  for  fail- 
ure to  deliver  a  telegram  promptly,  and  for 
$75  damages  sustained  because  of  such  fail- 
ure. The  facts  are  that  Dr.  Fairly  is  su- 
perintendent of  state  institution  for  the  blind 
and  a  practicing  physician  in  the  city  of 
Jackson,  engaged  in  the  practice  of  his  pro- 
fession. On  the  80th  day  of  July,  1894.  one 
T.  H.  Thornton,  who  lives  at  Sandersvllle, 
'  Miss.,  sent  him  the  following  telegram:  "My 
wife,  formerly  Molly  Mathewson,  very  sick. 
Come  at  once."  This  message  was  received 
at  6:15  p.  m.  on  the  evening  of  the  30th. 
The  operator  at  the  telegraph  office  tele- 
phoned to  the  asylum  to  know  if  Dr.  Fairly 
was  there,  and  received  the  reply  that  he  was 
not  in  town.  A  postal  card  was  then  mail- 
ed to  him,  as  was  the  custom  of  the  com- 
pany under  such  circumstances,  containing 
a  notice  of  the  message  and  requesting  him 
to  call  at  the  office.  Plaintiff  testified  that 
he  received  the  postal  card  on  the  evening  of 
the  31st  of  July,  when  he  went  and  got  the 
telegram;  that  he  then  telegraphed  to  Thorn- 
ton that  the  message  had  been  delayed,  and 


asked  if  it  was  still  necessary  for  Mm  to 
go  to  Sandersvllle.  Thornton  replied  that 
his  wife  was  better,  and  It  was  not  neces- 
sary. The  following  defenses  were  inter- 
posed to  the  suit:  Fairly  could  not  recover 
because  the  testimony  showed  due  diligence 
on  the  part  of  defendant  to  deliver  the  mes- 
sage. If  entitled  to  recover  anything,  he 
could  only  recover  the  statutory  penalty,  be- 
cause the  enforcement  of  this  claim  for  spe- 
cial damages  would  be  contrary  to  tbe  public 
policy  of  the  state.  The  case  was  tried  in 
the  lower  court  before  the  judge,  a  Jury  hav- 
ing been  waived.  There  was  a  verdict  and 
judgment  in  favor  of  plaintiff  for  tbe  stat- 
utory penalty,  the  court  holding  he  could  not 
recover  special  damages  for  failure  to  de- 
liver the  message,  because,  under  the  provi- 
sions of  section  267  of  the  constitution,  it 
would  have  been  against  the  public  policy 
of  the  state  for  plaintiff  to  go  away  from  the 
blind  asylum,  while  superintendent  thereof, 
to  engage  hi  the  practice  of  bis  profession. 
From  this  judgment  plaintiff  appealed. 

W.  Calvin  Wells,  for  appellant  Mayes  k 
Harris,  for  appellee. 

WOODS,  J.  It  appears  that  the  appellant 
is  the  superintendent  of  the  Institute  for  the 
blind  in  the  city  of  Jackson,  and  that  he  is 
also  by  profession  a  physician,  though  tbe 
office  and  the  profession  have  no  legal  or  nec- 
essary connection.  He  is  not,  by  section 
2818,  Code  1892,  charged  with  any  duty  as 
a  teacher  in  the  institute,  nor  is  he  so  char- 
ged In  the  by-laws  which  have  been  adopted 
by  the  trustees  of  the  institute.  By  tbe 
aforesaid  section  It  Is  declared  that  the  su- 
perintendent "shall  have  general  control  over 
and  responsibility  for  the  management  of 
the  institute  and  the  care  of  its  property." 
Under  the  thirteenth  section  of  the  fourth 
article  of  the  by-laws,  enacted  by  the  trus- 
tees, it  Is  said  that  the  superintendent  "shall 
have  care  of  all  the  buildings  and  grounds 
of  the  Institution,  and  shall  see  that  they  be 
kept  constantly  In  order,  both  as  to  cleanli- 
ness and  minor  repairs."  At  the  time  of  tbe 
injury  complained  of  in  this  action,  the  du- 
ties thus  Imposed  upon  the  superintendent 
consisted  in  the  general  control  over  and 
care  of  the  property  of  the  institute,  for  tbe 
annual  session  of  the  school  had  closed  up- 
on the  25th  of  June  of  that  year,  and  all 
pupils  had  been  removed  to  their  homes. 
See  article  5,  By-Laws  of  Institute.  Under 
this  condition  of  things.  It  Is  contended  by 
counsel  for  appellee  that  any  contract  made 
with  Thornton,  the  sender  of  the  telegram, 
would  have  been  void,  as  against  the  pub- 
lic policy  of  the  state,  snd  reliance  for  this 
proposition  is  placed  on  section  267  of  our 
present  constitution,  and  it  is  contended 
that  If  the  appellant  could  not  have  recov- 
ered against  Thornton  in  an  action  ui»n 
tbe  contract  for  his  professional  services,  be 
cannot  recover  against  the  appellee  in  this 
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Action  for  tort  growing  out  of  the  failure  of 
tbe  telegraph  company  to  discharge  a  public 
duty.  For  the  sake  of  brevity,  we  pass  by 
any  consideration  of  that  part  of  the  proposi- 
tion which  asserts  nonliability  in  this  suit,  be- 
cause of  the  supposed  nonliability  of  Thornton 
on  contract,  and  consider  only  tbe  question 
which  alone  demands  settlement,  in  order  to 
determine  the  rights  of  the  parties  to  this  liti- 
gation. 

Section  267  of  the  constitution  is  in  these 
words:  "No  person  elected  or  appointed  to 
any  office  or  employment  of  profit  under  the 
laws  of  this  state,  or  by  virtue  of  any  ordinance 
of  any  municipality  of  the  state,  shall  hold 
such  office  or  employment  without  personally 
devoting  his  time  to  the  performance  of  the 
duties  thereof."  It  requires  neither  philolog- 
ical research  and  definition,  nor  legal  inter- 
pretation, to  properly  interpret  this  language 
and  ascertain  Its  meaning.  It  forbids  not 
only  the  farming  out  of  a  public  office,  but  it 
requires  that  the  official  shall  give  his  own 
time  and  personal  services  to  the  perform- 
ance of  the  duties  of  his  office.  Having  been 
elected  or  appointed  to  a  public  office  be- 
cause of  his  supposed  fitness  for  the  proper 
performance  of  the  duties  of  his  place,  the 
official  himself  shall  be  required  to  give  his 
time,  his  attention,  and  his  services  to  the 
discharge  of  his  official  duties.  This  is  em- 
inently wise  and  just,  and  it  involves  no 
hardship  upon  the  official  who  seeks  and  ac- 
cepts public  station.  But  will  the  voluntary 
absence  of  an  officer  for  two  or  three  days 
from  his  place  of  official  residence  or  bus- 
iness, when  his  sole  public  duty  consists 
in  tbe  general  care  of  the  public  property, 
over  which  he  has  the  superintendence,  vio- 
late either  the  letter  or  spirit  of  the  constitu- 
tional provision  we  are  considering?  Must 
the  superintendents  of  all  our  charitable  in- 
stitutions never  leave  their  official  residences 
or  offices?  Must  the  nearly  four  score  sher- 
iffs of  the  state,  who  are  charged  with  the 
care  of  the  various  courthouses,  never  de- 
part from  their  several  county  seats,  either 
when  the  public  service  seems  to  require 
such  absence,  or  when  a  brief  absence  may 
be  had  without  any  detriment  to  the  public 
good?  Shall  the  secretary  of  state  never 
leave  the  capltol  building  and  grounds,  of 
which  he  is  the  keeper  by  law?  These  ques- 
tions must  have  reasonable  answers.  If 
the  public  duties  of  an  office  require  all  the 
time  of  the  public  servant,  then  the  whole 
time  must  be  given.  If  all  the  time  of  the 
officer  be  not  required  for  the  complete  and 
faithful  execution  of  his  trust,  then  he  shall 
give  such  time  and  devote  such  service  as 
shall  suffice  for  the  full  and  faithful  dis- 
charge of  the  duties  of  his  office.  The  con- 
struction of  this  constitutional  provision  con- 
tended for  by  appellee's  counsel,  goes  only 
skin  deep,  and  does  not  touch  the  core  of  the 
matter,  and  Is  not  maintainable.  We  are  con- 
sidering the  case  before  us  on  Its  own  facts, 
and,  so  considering  it,  we  are  of  the  opinion 


that  the  appellant's  conduct,  in  this  particu- 
lar instance,  was  not  violative  of  public 
policy.  The  negligence  of  appellee  in  fail- 
ing to  deliver  the  telegram  was  found,  as 
matter  of  fact,  by  the  learned  court  below, 
and  of  this  appellee  does  not  complain.  The 
fee  which  the  appellant  thus  lost  by  appel- 
lee's negligence  is  recoverable,  for  gains  pre- 
vented are  not  to  be  distinguished,  in  prin- 
ciple, from  losses  sustained,  in  cases  of  this 
character.  Reversed  and  remanded. 


BARBER  et  aL  v.  LEVY  et  aL 
(Supreme  Court  of  Mississippi.    Dec.  9,  1895,) 
Injunction  Bono— Actios  Thbrson— Pleading. 

L  Under  Code  1892,  f  578,  providing  for 
the  assessment  of  damages  by  the  chancellor  on 
the  dissolution  of  an  injunction,  and  further 
providing  that  nothing  in  the  section  shall  pre- 
vent a  suit  on  the  injunction  bond  if  the  dam- 
ages are  not  assessed  as  therein  provided,  an 
action  at  law  for  damages  may  be  maintained 
on  an  injunction  bond. 

2.  Under  Code  1892,  |  572,  providing  in 
case  of  the  dissolution  of  an  injunction  staving 
a  sale  under  a  deed  of  trust  for  the  recovery  of 
5  per  cent,  damages  on  the  amount  of  the  debt 
where  the  value  of  the  property  is  less  than  the 
debt,  in  which  case  the  damages  shall  be  com- 
puted on  the  balance  of  the  property  in  an  ac- 
tion to  recover  the  5  per  cent,  penalty  on  the 
amount  of  the  debt,  the  complaint  must  allege 
that  the  value  of  the  property  was  not  less  than 
the  amount  of  the  debt. 

Appeal  from  circuit  court,  Newton  county; 
A.  G.  Mayers,  Judge. 

Action  by  I.  I.  Barber  and  others  against 
M.  Levy  &  Sons.  There  was  a  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed- 

I.  I.  Barber  executed  a  deed  of  trust  to 
secure  an  Indebtedness  to  M.  Levy  &  Sons. 
Default  was  made  in  the  payment  of  the 
debt,  and  the  trustee  in  deed  of  trust  was 
proceeding  to  advertise  and  sell  the  property 
when  Barber  sued  a  writ  of  injunction  re- 
straining the  trustee  from  selling  said  prop- 
erty. On  the  final  hearing,  the  injunction 
was  dissolved,  but  no  damages  were  asked 
for,  and  the  decree  recited  that  it  was  with- 
out prejudice  to  an  action  for  damages  on 
the  injunction  bond.  This  Is  an  action  by 
M.  Levy  &  Sons,  at  law,  on  the  Injunction 
bond  against  Barber  and  the  sureties  on 
said  bond.  The  declaration  states  the  debt 
enjoined  was  $8,066.90,  and  the  suit  is  for 
5  per  cent,  statutory  damages  on  the  amount 
of  the  debt.  The  declaration  is  silent  as  to 
the  value  of  the  property.  Defendants  de- 
murred to  tbe  declaration,  because  the  stat- 
ute only  gives  such  damages  in  case  tbe 
amount  of  the  debt  is  less  than  the  value  of 
the  property,  and  that  the  declaration  fails 
to  show  that  the  debt  is  less  than  the  value 
of  the  property  when  sale  was  enjoined. 
The  court  overruled  the  demurrer.  Defend- 
ants then  pleaded,  and  appealed  from  a  judg- 
ment against  them. 

Hamm,  Withers poon  ft  Withers  poon,  for 
appellants.   Calhoon  &  Green,  for  appellees. 
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WOODS,  J.  The  concluding  clause  of  sec- 
tion 573,  Code  1892, »  clearly  recognizes  the 
jurisdiction  of  courts  of  law  to  entertain 
suite  on  Injunction  bonds.  The  proper  In- 
terpretation of  this  clause  was  declared  In 
Davis  v.  Hart,  66  Miss.  642,  6  South.  318,  fol- 
lowing what  was  said  in  Good  bar  v.  Dunn, 
61  Miss.  627.  In  the  latter  case  it  was  said 
by  this  court:  "The  only  purpose  and  efTect 
of  the  last  clause  of  the  section  was  to  ex- 
clude the  conclusion  that  the  remedy  pro- 
vided by  the  section  was  a  denial  of  the 
right  before  recognized  to  sue  on  the  bond." 
The  action  of  the  court  in  overruling  the 
demurrer,  however,  was  erroneous,  for  the 
fifth  cause  of  demurrer  was  well  taken.  The 
action  was  one  for  recovery  of  statutory 
damages  purely,  and  the  declaration  failed 
to  negative  the  exception  to  the  general 
clause  of  the  statute.*  The  pleading  avers 
the  amount  of  the  debt,  and  demands  statu- 
tory damages  on  that  sum,  without  averring, 
further,  that  the  value  of  the  property  the 
sale  of  which  was  restrained  was  not  less 
than  the  amount  of  the  debt.  In  Steph.  PL 
443,  the  rule  of  pleading  in  such  cases  is 
thuB  stated:  "But,  if  the  exception  itself 
be  incorporated  in  the  general  clause,  then 
the  party  relying  on  it  must,  in  pleading, 
state  it  with  the  exception;  and  If  he  state 
It  as  containing  an  absolute  unconditional 
stipulation,  without  noticing  the  exception, 
it  will  be  a  variance.  When  there  is  an  ex- 
ception so  incorporated  with  the  enacting 
clause  that  the  one  cannot  be  read  without 
the  other,  then  the  exception  must  be  nega- 
tived." The  reason  for  the  rule  Is  said  by 
the  same  author  to  be  this:  "Unless  the  ex- 
ception in  the  enacting  clause  of  a  statute  Is 


i  Code  1892,  I  573,  provides  that  where  the 
party  claiming  damages  shall  desire,  upon  the 
dissolution  of  an  injunction,  to  have  the  same 
ascertained  and  decreed  by  the  chancellor  or  the 
chancery  court,  he  shall  suggest  in  writing,  on 
the  hearing  of  the  motion  to  dissolve  the  injunc- 
tion, the  nature  and  amount  of  the  damages; 
and  the  chancellor  or  court  shall  hear  evidence, 
if  necessary,  and  assess  the  damages,  and  decree 
the  same  to  the  party  entitled  thereto,  for  which 
execution  may  be  issued,  as  in  other  cases, 
against  the  obligors  in  the  bond  given  for  the 
injunction.  And  if  the  chancellor,  instead  of 
hearing  evidence  as  to  said  damages  (which  may 
be  by  witnesses  examined  before  him  in  vaca- 
tion or  in  term  time,  or  by  deposition,  according 
to  the  circumstances),  shall  Bee  proper,  he  may 
make  a  reference  to  a  master  to  take  testimony 
and  report  in  such  matter;  but  nothing  herein 
contained  shall  prevent  the  party  entitled  from 
maintaining  a  suit  on  the  injunction  bond  if  his 
damages  shall  not  be  assessed  as  herein  provid- 
ed for. 

«  Code  1892,  |  672,  provides  that  damages  at 
the  rate  of  5  per  cent  shall  be  allowed  upon  the 
dissolution  of  injunctions  to  stay  sales  under 
deeds  of  trust  or  mortgages  with  power  of  sale; 
and  such  damages  may  be  added  to  the  debt, 
and  collected  by  the  sale  of  the  property,  or  ex- 
ecution may  issue  from  the  chancery  court  for 
the  same,  together  with  the  costs  of  suit,  unless 
the  value  of  the  property  the  sale  or  which 
was  restrained  be  less  than  the  amount  of  the 
debt,  in  which  case  the  damages  shall  be  com- 
puted on  the  value  of  the  property. 


negatived  in  pleading  the  clause,  no  cause 
of  action  appears  in  the  declaration,  when 
compared  with  the  statute."  This  rule  seems 
to  be  universally  recognized,  in  both  civil  and 
criminal  pleading,  both  in  the  English  courts 
and  those  In  the  United  States.  It  was 
clearly  recognized  and  followed  In  this  state 
in  Kline  v.  State,  44  Miss.  317.  See  18  Am. 
&  Eng.  Enc.  Law,  571,  with  note  13.  See. 
also,  Bloodgood  v.  Railroad  Co.,  18  Wend.  9. 
Reversed  and  remanded. 


GWIN  et  aL  v.  NETTLES. 

(Supreme  Court  of  Mississippi.    Dec.  9,  1895.) 

Trusts— Evidence— Supncibnct. 
Testator's  will,  which  had  been  record- 
ed, was  destroyed  by  fire.  A  witness  testified 
that  he  had  often  examined  the  will,  and  his 
recollection  was  that  it  provided  that  testator's 
debts  should  be  first  paid  from  the  estate,  and 
that  the  executor  was  authorised  to  sell  any 
land  for  payment  of  the  debts.  Held,  that  the 
evidence  was  not  sufficiently  certain  to  impose 
a  trust  on  the  land  for  payment  of  testator's 
debts  so  as  to  prevent  the  claim  of  a  debtor 
from  being  barred  by  Code  1892,  f  1933,  for 
failure  to  duly  probate  his  claim. 

Appeal  from  chancery  court,  Holmes  coun- 
ty; T.  B.  Graham,  Chancellor. 

Action  by  E.  W.  Nettles  against  S.  D.  Gwin. 
executor,  etc.,  and  others.  There  was  a  de- 
cree for  complainant,  and  defendants  ap- 
peal. Reversed. 

On  the  14th  day  of  February,  1895,  Mrs.  E. 
W.  Nettles  tiled  a  bill  in  the  chancery  court 
of  Holmes  county  against  the  heirs  and  ex- 
ecutor of  the  estate  of  G.  W.  Shackleford,  de- 
ceased, and  B.  Ullendorf.  The  bill  avers 
that  complainant  leased  her  plantation  in 
Leflore  county  to  B.  Ullendorf  for  the  term 
of  five  years  commencing  January  1,  1890. 
and  ending  December  1,  1894,  for  $1,250  per 
year,  and  delivered  possession  to  said  Ullen- 
dorf; that  he  executed  notes  for  the  rent  with 
G.  W.  Shackleford  as  surety;  that  all  the  notes 
were  paid  except  the  one  maturing  December 
1,  1894,  which  was  wholly  unpaid;  that  G. 
W.  Shackleford  died  in  November,  1891,  tes- 
tate, and  his  will  was  duly  probated,  in 
which  he  appointed  S.  D.  Gwin  executor, 
that  the  other  defendants  except  Ullendorf 
were  the  heire  of  G.  W.  Shackleford;  that 
G.  W.  Shackleford  left  no  personal  estate, 
and  by  the  terras  of  his  will  all  his  prop- 
erty was  charged  with  the  payment  of  his 
debts,  and  his  executor  was  authorized  to 
sell  the  same  when  necessary  for  the  pay- 
ment of  his  debts  or  support  of  his  family; 
that  the  note  was  duly  probated  on  the  2d 
day  of  February,  1893,  as  required  by  law: 
that  Ullendorf  was  insolvent;  that  G.  W. 
Shackleford  died  possessed  of  certain  real  es- 
tate (which  was  described  in  the  bill);  that 
all  the  other  debts  of  the  testator  had  been 
paid,  and  the  money  belonging  to  the  estate 
was  exhausted.  The  bill  prayed  that  the 
lands  except  the  homestead  be  sold  tor  the 
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payment  of  complainant's  debt  All  defend- 
ants answered,  and  denied  that  G.  W. 
Shackleford  indorsed  the  notes  at  the  time 
the  rent  contract  was  made,  or  that  It  was 
any  part  of  the  rent  agreement,  or  that  they 
were  Indorsed  at  the  time  they  were  ex- 
ecuted, and  averred  that  the  indorsement 
was  subsequent  to  the  execution  of  the  notes 
and  the  rent  contract,  and  was  without  con- 
sideration and  void.  The  heirs  and  execu- 
tor denied  that  the  note  sued  on  was  duly 
probated,  and  stated  that  publication  to  cred- 
itors had  been  made  more  than  a  year  before 
any  probation  of  said  claim,  and  pleaded  the 
statute  of  limitations  of  one  year;  they  also 
stated  that  the  note  had  not  been  protested 
and  had  not  been  presented  for  payment,  and 
no  notice  of  nonpayment  had  been  given. 
On  the  hearing  the  only  evidence  as  to  the 
will  of  G.  W.  Shackleford  was  the  deposi- 
tion of  H.  &  Hooker.  Ue  testified  that  G. 
W.  Shackleford  died  In  1891,  and  left  a  will; 
that  he  had  frequently  examined  this  will; 
that  It,  and  the  book  in  which  it  was  record- 
ed, had  been  destroyed  by  fire  in  1893;  that 
his  recollection  of  the  contents  of  the  will 
was  that  It  first  provided  that  the  debts  of 
the  testator  should  be  paid  out  of  his  estate 
by  his  executor  as  speedily  as  possible;  that 
his  wife  and  children  should  Inherit  his  es- 
tate, and  that  it  should  be  kept  together  as 
much  as  possible  until  his  youngest  child  be- 
came of  age;  that  his  executor  was  author- 
ized to  sell  any  part  of  his  estate,  real  or 
personal,  for  the  payment  of  his  debts,  as 
well  as  for  the  support  of  his  family;  and 
that  full  authority  was  given  to  the  executor 
to  sell  and  convey  any  of  his  property  to 
pay  the  debts.  From  a  decree  in  favor  of 
complainant,  and  directing  the  executor  to 
sell  the  land  for  the  payment  of  complain- 
ant's claim,  defendants  appealed. 

E.  F.  Noel,  for  appellants.  Hooker  &  Wil- 
son, for  appellee. 

WHITFIELD.  J.  Chief  Justice  Gibson,  in 
Aunew  v.  Fetterman,  4  Pa.  St.  62,  speaking 
of  the  creation  of  a  trust  by  charging  real 
estate  with  the  payment  of  debts,  in  this 
country,  says  that,  "in  view  of  the  stringent 
tendency  of  the  modern  decisions"  on  the 
subject,  "the  trust  should  not  only  be  ex- 
press, but  clear  and  precise."  And  whether 
this  be  too  strong  a  statement  of  the  rule  or 
not  It  is  certain,  as  stated  in  Abbay  v.  Hill, 
«4  Miss.  340.  1  South.  484,  that  "here,  where 
the  estate  of  a  decedent,  real  and  personal, 
is  liable  for  the  payment  of  his  debts,  a  trust 
on  real  estate  for  that  purpose  will  not  be  im- 
plied or  derived  from  uncertain  or  ambigu- 
ous testamentary  provisions."  We  are  sat- 
isfied that  the  intent  of  the  testator  in  this 
'•ase  to  create  a  charge  on  his  real  estate, 
so  as  to  bring  this  case  within  the  rule  in 
Abbay  v.  Hill.  64  Miss.  340,  1  South.  484,  does 
not  appear  with  that  clearness  and  certainty 
required.    This  being  so,  there  was  no  trust 


and  the  claim  was  barred  by  section  1933, 
Code  1892.  The  decree  is  reversed,  and  the 
bill  dismissed.  So  ordered. 


SWOOPE  v.  MOODY. 
(Supreme  Court  of  Mississippi.  Dec.  23,  1895.) 
Surveyor's  Fkes. 
Code  1880,  f  457,  fixing  the  sum  of  $2.50 
for  a  plat  of  a  survey,  has  no  application  where 
oyer  60  separate  plats  were  made  of  a  survey  of 
a  plantation  which  was  divided  into  separate 
small  tracts. 

Appeal  from  circuit  court  De  Soto  county; 
Eugene  Johnson,  Judge. 
"To  be  officially  reported." 
Action  by  W.  H.  Moody  against  W.  C. 
j  Swoope  to  recover  for  making  plats  of  a 
:  survey.  Plaintiff  had  Judgment  and  defend- 
ant appeals.  Affirmed. 

W.  C.  Swoope  employed  W.  H.  Moody,  who 
was  county  surveyor  of  De  Soto  county,  to 
survey  his  plantation,  and  run  off  the  cleared 
land  into  blocks,  for  convenience  of  renting 
j  it  and  paid  him  the  statutory  allowance  of 
j  $5  per  day  while  so  engaged.  Over  60  pieces 
J  of  land  were  blocked  off  in  this  way.  Moody 
I  left  without  making  any  plats  of  the  land, 
j  Swoope  asked  him  to  make  the  plats,  and 
{  Moody  told  him  they  would  cost  $25.  Swoope 
then  said  he  would  not  pay  for  the  plats, 
but  he  afterwards  wrote  to  Moody  for  the 
plats.    Swoope  testified  that  Moody  had 
agreed  to  make  them,  but  this  is  contradict- 
ed by  Moody.    Moody  did  make  the  plats, 
and  sent  them  by  express,  with  a  bill  for  $75. 
Swoope  declined  to  take  the  plats,  and  re- 
fused  to   pay  Moody   for   them.  Moody 
brought  this  suit  to  recover  $75,  the  price  of 
the  plats.   The  cause  was  tried  in  the  court 
below  before  the   Judge,  without  a  jury. 
From  a  verdict  and  Judgment  for  plaintiff, 
defendant  appealed. 

St.  John  Waddell,  for  appellant  W.  H. 
Moody,  in  pro.  per. 

WHITFIELD,  J.  The  appellee  surveyed 
and  platted  over  60  separate  and  distinct 
tracts.  He  did  not  merely  run  out  the  bound- 
aries around  a  plantation.  The  purpose  of 
the  surveying  and  platting  was  to  divide  up 
a  large  plantation  into  separate  small  tracts, 
for  convenience  in  renting  to  tenants  who 
wanted  only  small  tracts;  and  the  lines  were 
run  around  each  of  these  60  and  odd  tracts, 
and  there  were  over  60  plats  of  survey  made, 
thus  showing  each  tract  separately. 

If  reference  were  had  alone  to  section  457 
of  the  Code  of  1880,i  which  governs  in  this 
case,  it  would  be  difficult  to  see  clearly  what 


i  Code  1880,  ft  457,  relative  to  the  fees  of 
county  surveyors,  provides  as  follows:  "(a)  For 
each  day's  attendance  in  making  a  survey,  $5.00. 
(b)  For  a  plat  thereof,  and  statement  of  con- 
tents and  certificate  of  survey,  $2.50.  (c)  For 
each  additional  plat,  with  notes  and  reference 
and  certificate  of  survey,  $1.50,"  etc. 
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Is  meant;  but,  on  tracing  the  legislation 
from  which  that  section  is  condensed  (see 
Code  1857,  p.  134,  art.  172;  Howard  &  H.  St 
p.  312),  it  Is  plain  that  the  $2.50  allowed  for 
making  a  plat  of  the  surrey  does  not  constitute 
the  compensation  in  a  case  like  this,  where 
over  60  separate  plats  have  been  made.  The 
$1.50  allowed  by  the  Code  of  1857,  and  by  the 
act  of  December  7,  1811,  where  the  territory 
was  needing  constant  surveys  over  lands  of 
large  extent  and  diverse  character  as  to  sit- 
uation, etc.,  was  a  sum  allowed  for  an  ad- 
ditional copy  of  a  plat  when  such  copy  con- 
tained not  more  than  three  plats.  When 
there  were  more,  50  cents  were  to  be  al- 
lowed for  every  additional  plat.  The  $1.50 
allowed  in  Code  18S0,  §  457,  for  "each  ad- 
ditional plat"  is  to  be  interpreted  in  its  al- 
lowance In  the  light  of  the  legislation  from 
which  it  has  been  condensed.  The  language 
in  Howard  &  H.  St  p.  812,  Is,  "For  every 
single  plat,"  etc.;  and  provision  is  made  for 
proper  allowance  when  town  lots  have  been 
surveyed.  The  action  of  the  learned  trial 
judge  was  In  accord  with  these  views,  and 
the  judgment  Is  affirmed. 


QUEEN  CITY  MANUF'G  OO.  et  ah  v. 
BLALACK. 

<Supreme  Court  of  Mississippi.  Jan.  6,  1896.) 
Attachment— Harmless  Ekkor— Waivbr  op  Ob- 
jections—Insolvent  Debtor. 

1.  A  reversal  will  not  be  awarded  for. grant- 
in*  erroneous  instructions  to  appellee  if  appel- 
lant asked  and  received  the  same  instructions. 

2.  Objections  that  the  declaration,  and  the 
notes  and  account  upon  which  the  suit  was 
brought,  were  not  filed,  and  that  the  demands 
sued  on  were  not  due.  cannot  be  raised  on  ap- 
peal, where  no  objection  to  the  trial  of  the  ac- 
tion on  those  grounds  was  made  below,  and  de- 
fendant consented  to  judgment  for  the  amount 
demanded. 

3.  As  an  insolvent  cannot  lawfully  send  his 
property  out  of  the  state  in  the  usual  course 
of  business,  his  property  becomes  subject  to  at- 
tachment where  he  shipped  goods  to  other 
utates  to  fill  orders,  the  title  remaining  in  the 
Insolvent  until  delivery. 

Appeal  from  circuit  court,  Lauderdale  coun- 
ty; S.  H.  Terral,  Judga 

Action  In  attachment  by  P.  E.  Blalack 
against  the  Queen  City  Manufacturing  Com- 
pany and  others.  Plaintiff  had  judgment 
and  defendants  appeal.  Affirmed. 

Mcintosh  &  Mcintosh  and  Hamm,  Wither- 
spoon  &  Witherspoon,  for  appellants.  Miller 
&  Baskin,  for  appellee. 

COOPER,  C.  J.  The  appellee  sued  out  an 
attachment  against  the  Queen  City  Manu- 
facturing Company  to  recover  the  sum  of 
$7,500,  claimed  to  be  due  "on  an  open  ac- 
count and  notes."  The  grounds  of  attach- 
ment stated  were:  (1)  That  the  defendant 
bad  removed,  or  was  about  to  remove,  its 
property  out  of  the  state;  (2)  that  It  had  as- 
signed or  disposed  of,  or  was  about  to  as- 
sign or  dispose  of,  Its  property  or  rights  in 


action,  or  some  part  thereof,  with  intent  to 
defraud  Its  creditors;  (3)  that  It  had  proj>- 
erty  or  rights  in  action  which  it  concealed 
and  unjustly  refused  to  apply  to  the  pay- 
ment of  its  debts;  (4)  that  it  fraudulently 
contracted  the  debt  or  incurred  the  obligation 
for  which  suit  was  about  to  be  brought. 
The  defendant  by  its  plea  in  abatement 
traversed  the  grounds  of  suing  out  the  at- 
tachment as  set  out  in  the  plaintiff's  affida- 
vit, and  on  this  plea  the  case  submitted  to 
a  jury,  which  found  that  the  attachment  was 
rightfully  sued  out  The  defendant  having 
lost  on  the  Issue  thus  made,  declined  to  plead 
to  the  merits,  but  consented  in  open  court  that 
the  debt  sued  for  was  correct  and  owed  by 
it  to  the  plaintiff,  and  that  judgment  might 
be  rendered  therefor,  which  was  according- 
ly done. 

The  fourth  ground  of  attachment  alleged  by 
the  plaintiff,  viz.  that  the  defendant  fraudu- 
lently contracted  the  debt  sued  on,  is  the  only 
one  stated  in  the  affidavit  upon  which,  under 
our  statute,  an  attachment  may  be  issued  on  a 
debt  not  due.    Counsel  for  appellant  earnestly 
contends  for  a  reversal  of  the  judgment  ap- 
pealed from  on  the  ground  that  a  large  part  of 
the  demand  sued  on  was  not  due  when  the  at- 
tachment was  sued  out  and  because  as  to  no 
part  of  the  debt  except  the  sum  of  $300, 
arising  In  a  distinct  transaction,  is  there  a 
suggestion  in  the  evidence  tending  to  show 
it  to  have  been  fraudulently  contracted. 
The  argument  is  that  to  maintain  the  ver- 
dict and  judgment  will  be  to  permit  the 
plaintiff  to  have  recovery  on  a  large  part  of 
his  demand,  for  which,  on  the  most  favor- 
able Inference  for  him  which  can  be  drawn 
from  any  view  of  the  evidence,  he  was  not 
entitled  either  to  sue  out  an  attachment  or 
to  sue  in  the  common  action.    The  difficulty 
against  which  the  appellant  contends  in  this 
respect  Is  (1)  that  a  case  is  sought  to  be  here 
tried  which  was  not  tried  in  the  lower 
court;  (2)  that  the  defendant  by  its  own  In- 
struction (the  sixteenth),  submitted  to  the 
jury  the  proposition  that  the  attachment  was 
maintainable  if  any  one  or  more  of  the 
grounds  alleged  was  true;  and  (3)  because 
it  does  not  certainly  appear  from  the  record 
that  any  part  of  the  debt  was  not  due  when 
the  writ  was  sued  out    We  fully  appreci- 
ate the  disadvantage  to  which  a  defendant 
may  be  subjected  when  an  attachment  is 
sued  out  on  a  large  demand,  consisting  of 
many  items,  some  of  which  are  due  and 
others  not  and  the  ground  of  attachment  is 
maintainable  only  as  to  a  few  of  them  as 
representing  debts  fraudulently  contracted. 
But  the  defendant  should  object  In  the  trial 
court  to  such  proceeding.  In  order  that  the 
court's  attention  being  directed  to  the  mat- 
ter, the  correction  may  be  there  applied. 
It  is  settled  by  several  distinct  decisions  in 
this  state  that  a  reversal  will  not  be  award- 
ed here  for  the  granting  of  erroneous  in- 
structions to  the  appellee  If  the  appellant 
has  himself  asked  and  received  the  same 
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instructions,  for  we  caonot  say  that  the  jury 
was  misled  by  the  instructions  of  the  appel- 
lee rather  than  by  those  of  the  appellant,  and 
one  may  not  complain  of  action  which  he 
has  himself  Invoked.  Insurance  Co.  v.  Van 
Os,  63  Miss.  431. 

No  declaration  appears  In  the  record,  but 
the  clerk  certifies  that  one  was  on  file,  which 
has  been  lost  from  the  files.  The  notes  and 
open  accounts  upon  which  the  suit  was 
brought  are  also  absent  from  the  record,  but 
no  exception  was  taken  in  the  court  below 
to  the  trial  of  the  cause  on  the  ground  that 
they  had  not  been  filed,  and  the  defendant 
appeared  in  open  court,  and  consented  that 
judgment  might  be  entered  for  the  full  sum 
demanded.  Under  these  circumstances  the 
defendant  cannot  now  assert  that  the  debt 
sued  for  was  not  due,  or  that  the  notes  and 
accounts  were  not  filed  in  the  cause. 

The  principal  controversy  in  the  court  be- 
low seems  to  have  '  een  over  the  proposition 
that  the  general  assignment  made  by  the 
defendant  the  day  after  the  attachment  was 
sued  out,  and  which  It  was  confessedly  about 
to  make  at  the  time  the  writ  was  issued,  was 
a  fraudulent  assignment,  and  to  this  issue 
the  instructions  were  chiefly  directed.  But 
upon  another  of  the  issues  presented  by  the 
pleadings  we  think  the  law,  on  the  facts  dis- 
closed by  the  record,  was  with  the  plaintiff, 
and  entitled  him  to  the  verdict.  The  plain- 
tiff introduced  in  evidence  the  books  of  the 
railroads  doing  business  at  Meridian,  and 
the  clerks  and  employes  of  said  roads,  and 
by  them  proved  that  the  defendant,  at  times 
when  the  other  evidence  shows  it  to  have 
been  insolvent,  was  engaged  in  shipping  its 
manufactured  products  out  of  the  state. 
To  meet  this  evidence  the  defendant  intro- 
duced evidence  to  show  that  the  goods  sent 
out  of  the  state  were  shipped  out  to  fill  or- 
ders sent  from  other  states,  and  that  in  fact 
the  goods  shipped  were,  when  shipped,  the 
property  of  the  consignees.  But  this  evi- 
dence shows  that  in  several  Instances  the 
goods  were  to  be  delivered  by  the  defendant 
in  the  other  states,  and  so  remained  its  prop- 
erty when  sent  out  of  the  state.  The  con- 
signments to  the  Hatcher  Manufacturing 
Company,  so  far  as  can  be  gathered  from 
the  record,  were  under  a  contract  requiring 
delivery  of  the  property  at  Columbus,  Ga^ 
.and,  since  the  goods  remained  the  property 
ef  the  defendant  until  delivered,  the  ship- 
ment thereof  was  a  removal  of  the  property 
of  the  defendant  beyond  the  state,  and  sub- 
jected it  to  attachment  We  say  this  ap- 
pears to  have  been  the  case,  for,  although 
the  contract  under  which  these  shipments 
were  made  seems  to  have  been  Introduced  In 
evidence,  we  have  been  unable  to  find  it  cop- 
led  into  the  record;  but  the  terms  of  the  con- 
tract as  testified  to  by  the  witness  Price 
show  that  it  and  certain  other  contracts  re- 
quired the  delivery  of  the  goods  at  points  be- 
yond the  limits  of  this  state,  and  such  deliv- 
ery was  the  consummation  of  the  contract 
v.l8so.no.25— 51 


Pearson  v.  State,  66  Miss.  510,  6  South.  243. 
Mr.'  Price  testified  that  certain  of  the  goods 
consigned  to  one  Grolock  at  Mill  edge  v ill e, 
Ga.,  were  at  the  risk  of  the  shipper  until  ac- 
tually delivered  at  that  point  In  this  condi- 
tion of  the  record,  and  assuming,  as  we 
must  that  the-  contracts  testified  to  by  the 
witness  were  such  as  he  says  they  were,  the 
court  should  have  given  a  peremptory  in- 
struction for  the  plaintiff.  Stephenson  v. 
Sloan,  65  Miss.  407,  4  South.  342.  In  Lo  wen- 
stein  v.  Bew,  68  Miss.  265,  8  South.  674,  we 
repudiated  the  proposition  that  an  insolvent 
debtor  might  lawfully  send  his  property  out 
of  the  state  because  such  was  the  usual 
course  of  business.  It  is  Immaterial  that  the 
business  cannot  be  successfully  conducted 
unless  the  property  may  be  sent  to  markets 
outside  the  state  for  sale.  When  the  con- 
cern becomes  insolvent,  it  must  go  Into  liq- 
uidation, or  take  the  consequences  of  so  act- 
ing as  to  subject  Itself  to  attachment 

The  points  made  by  the  claimant  on  appeal 
are  without  merit  There  is  no  bill  of  ex- 
ceptions to  what  occurred  on  the  trial  of  the 
claimant's  issue.  The  attachment  was  sued 
out  and  levied  before  the  execution  of  the 
assignment  and  nothing  that  was  done  in 
execution  of  the  assignment  can  displace  the 
lien  lawfully  secured  by  the  attachment  Af- 
firmed. 


STATE  v.  MOBILE  &  G.  R.  CO. 
(Supreme  Court  of  Alabama.   Dec.  19,  1886.) 

COBPORATIOKB  —  ACTIOK    TO    FOHFBIT  ChaBTJCH— 

Jurisdiction. 

Code  1886.  §  3167,  declares  that  an  action 
may  be  brought  in  the  name  of  the  state  to  va- 
cate the  charter  of  a  corporation  on  any  of  the 
grounds  specified  therein.  Section  3168  declares 
that  the  judge  of  the  circuit  court  in  which  the 
corporation  is  located,  having  reason  to  believe 
any  of  sach  grounds  can  be  proved,  mast  direct 
the  solicitor  of  the  circuit  or  county  to  bring 
such  action.  Section  3169  declares  such  action 
must  be  brought  in  the  circuit  court  of  the  coun- 
ty in  which  the  corporation  has  its  principal 
office,  or,  if  it  has  no  principal  office,  of  any 
county  in  which  it  does  business.  Held  that 
though  one  of  the  grounds  on  which  section  3167 
authorizes  the  maintenance  of  the  action  is  that 
the  corporation  has  forfeited  Its  franchises  by 
failure  to  exercise  its  powers,  the  action  cannot 
be  brought  in  any  county,  where  it  appears 
that  the  corporation's  principal  office  is  out  of 
the  state  and  that  it  is  doing  no  business  in  the 
state,  at  least  unless  it  appears  that  the  county 
in  which  the  action  is  brought  was  the  one  in 
which  the  corporation  had  had  ita  principal  of- 
fice, or  one  in  which  it  had  done  business. 

Appeal  from  circuit  court,  Bullock  county; 
J.  M.  Carmlchael,  Judge. 

Action  by  the  state  against  the  Mobile  & 
Glrard  Railroad  Company.  Complaint  dis- 
missed, and  plaintiff  apneals.  Affirmed. 

The  state  of  Alabama,  by  the  solicitor  of 
the  Third  judicial  circuit,  filed  its  complaint 
in  the  circuit  court  ol  Bullock  county,  seek- 
.ing  to  have  the  charte."  of  che  Mobile  &  Gl- 
rard Railroad  Company  forfeited  upon  sev- 
eral enumerated  grounds.    The  complaint 
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averred  the  Incorpo  Tition  of  the  GIrard  Rail- 
road Company  by  t>;>eclal  act  of  the  general 
assembly  of  Alabama  Id  1846;  that  byamend- 
ment  of  said  act  In  1854  the  name  of  said 
railroad  company  was  changed  to  the  Mobile 
&  GIrard  Railroad  Company,  and  that  since 
that  time  several  amendatory  acts  relating 
to  the  Mobile  &  Girard  Railroad  Company 
have  been  passed  by  the  general  assembly 
of  Alabama;  that  the  purpose  of  the  corpora- 
tion was  to  "build  and  maintain  a  railroad 
from  the  town  of  GIrard,  In  Russell  county, 
Ala.,  to  intersect  or  connect  with  the  navi- 
gable waters  of  Mobile  Bay,  or  with  the  rail- 
road leading  from  Montgomery  to  West 
Point."  It  was  further  averred  that  In  18(59 
the  Mobile  &  GIrard  Railroad  Company  re- 
moved its  books,  papers,  records,  documents, 
and  officers  from  Girard,  in  Russell  county, 
Ala.,  to  the  city  of  Columbus,  In  the  state  of 
Georgia,  where  they  have  since  remained, 
and  that  Its  officers  uive*,  since  the  year 
1886,  if  not  earlier,  resided  without  the  state 
of  Alabama,  and  that  by  the  failure  of  the 
Mobile  &  GIrard  Railroad  Company  to  keep 
its  books,  records,  papers,  documents,  of- 
fices, and  officers  within  the  state  of  Ala- 
bama, and  to  keep  Itself  subject  to  the  con- 
trol and  visitatorial  powers  of  the  state,  the 
said  Mobile  &  Girard  Railroad  Company  has 
forfeited  its  rights  to  its  charter  granted  by 
the  special  acts  of  the  general  assembly. 
It  was  further  averred  that,  in  the  year 
1886,  the  Mobile  &  Girard  Railroad  Company, 
without  any  authority  given  it  to  lease  its 
property,  executed  a  lease  of  all  of  Its  rights, 
privileges,  and  franchises,  roadbed,  cars,  roll- 
ing stock,  and  all  of  Its  property  to  the  Cen 
tral  Railroad  &  Banking  Company  of  Geor- 
gia, and  that  since  that  time  it  has  been  op- 
erated by  and  under  the  control  of  the  Cen- 
tral Railroad  &  Banking  Company  of  Geor- 
gia, and  the  receivers  of  said  company  ap- 
pointed by  different  courts,  and  that  by  rea- 
son of  the  execution  of  jald  lease,  the  Mobile 
&  Girard  Railroad  Company  has  forfeited  its 
rights  to  the  charter  privileges  granted  In  the 
act  by  which  It  was  created.  It  was  further 
averred  in  said  complaint  that  the  Mobile  & 
Girard  Railroad  Company  had  never  com- 
pleted Its  railroad  to  the  point  of  destination 
designated  by  the  several  acts  amending  the 
act  by  which  it  was  incorporated,  and  there- 
fore it  had  never  been  completed  and  put  in 
operation  according  to  Its  charter,  but  has 
exercised  franchises  and  privileges,  since 
January,  1880,  which  were  not  conferred  on 
It  by  law,  by  reasor.  of  which  the  charter  of 
said  company  should  be  vacated.  It  was  fur- 
ther averred,  in  said  complaint,  that  the  Mo- 
bile &  Girard  Railroad  Company  had  no 
principal  office  or  place  of  business  in  the 
state  of  Alabama,  which  was  in  contravention 
of  the  laws  of  the  btata.  and  by  reason  of 
such  violation  Its  charter  should  be  forfeit- 
ed. The  complaint  closes  in  the  following- 
words:  "Wherefore,  in  accordance  with  the 
statutes  In  such  cases  made  and  provided, 


the  state  of  Alabama,  through  Its  solicitor 
for  the  Third  judicial  circuit,  who  prosecutes 
herein  upon  the  order  of  the  judge  of  the  cir- 
cuit court  for  the  Third  judicial  circuit  of 
Alabama,  made  In  accordance  with  said  stat- 
utes, brings  this  action,  and  prays  that  the 
charter  of  the  said  Mobile  &  Girard  Railroad 
Company  may  be  vacated  and  the  existence 
of  said  corporation  a n nulled."  To  this  com- 
plaint the  defendant  filed  the  following  pleas 
in  abatement:  (1)  "And  now  comes  the  said 
defendant,  and  says  tbi?  court  ought  not  to 
have  or  take  further  cognizance  of  the  action 
aforesaid,  because  he  says  that  now,  and  at 
the  institution  of  this  suit,  the  defendant  did 
not  have  its  principal  office  in  said  Bullock 
county,  and  it  did  not  then,  and  it  does  not 
now,  do  any  business  In  said  Bullock  county. 
And  the  defendant  further  says  that  now, 
and  at  the  Institution  of  this  suit,  the  said 
defendant  had  an  office  .?r  place  of  business 
in  Russell  county,  Ala.,  where  it  held  the  an- 
nual meetings  of  its  stockholders,  for  the  pur- 
pose of  electing  its  officers  and  directors,  and 
transacting  such  other  business  as  might  be 
done  at  said  meetings,  and  that  said  place 
has  been  constantly  kept  for  said  purpose  for 
many  years,  and  that  then  or  now  this  de- 
fendant has  had  no  other  office,  either  In  this 
state  or  elsewhere.  (2)  And  now  comes  the 
said  defendant,  by  Its  president,  N.  P.  Banks, 
who  Is  duly  authorized  thereto,  and  says 
this  court  ought  not  to  have  or  take  further 
cognizance  of  the  action  aforesaid,  because 
this  defendant  does  not  have  Its  principal  of- 
fice In  Bullock  county,  and  does  no  business 
In  said  Bullock  county.  ?nd  at  the  Institution 
of  this  suit  this  defendant  did  not  have  its 
principal  office  in  said  county,  and  did  not  do 
any  business  in  said  county.  And  this  the 
said  defendant  Is  ready  to  verify.  Where- 
fore, he  prays  judgment,  whether  this  court 
can  or  will  take  further  cognizance  of  the  ac- 
tion aforesaid."  To  these  pleas  In  abate- 
ment, the  plaintiff  filed  the  following  demur- 
rers: "(1)  The  pleas  do  not  allege  that  the 
defendant  had  kept  Its  books,  papers,  records, 
etc.,  principal  office  and  officers  in  the  state 
of  Alabama.  (2)  Said  pleas  do  not  allege 
that  said  defendant  had  more  than  a  tempo- 
rary office  In  Alabama.  (3)  Said  pleas  do  not 
state  that  the  defendant  had  no  principal  of 
flee  In  the  state  of  Alabama.  (4)  Said  pleas 
do  not  state  that  the  defendant  does  no  busi- 
ness in  Alabama.  (5)  Said  pleas  do  not  state 
in  what  county  the  defendant  has  Its  princi- 
pal office.  (6)  Said  pleas  do  not  state  in  what 
county  in  Alabama  said  defendant  does  any 
business."  The  cause  was  submitted  to  the 
Jury  upon  an  agreed  statement  of  facts, 
which  were  substantially  the  same  as  the 
averments  of  fact  In  the  complaint,  which 
are  stated  above.  The  court  overruled  the 
plaintiffs  demurrers  to  the  pleas,  and  sus- 
tained the  pleas  in  abatement,  and  rendered 
judgment  dismissing  the  suit.  The  plaintiff 
prosecutes  the  present  appeal  from  this  judg- 
ment, and  assigns  as  enor  the  overruling  of 
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the  demurrer  to  tht  ple.s,  the  ruling  of  the 
court  in  sustaining  the  pleas  in  abatement, 
and  the  judgment  rendered. 

John  V.  Smith.  Geo.  P.  Moore,  and  P.  B. 
McKenzle,  for  the  State.  Peabody,  Bannon, 
Hatcher  &  Martin,  for  appellee. 

HEAD,  J.  We  are  unable  to  see  how  this 
action  can  be  maintained  in  the  circuit  court 
of  Bullock  county.  It  is  a  statutory  proceed- 
ing, strictly,  to  vacate  the  charter  of  the  de- 
fendant corporation,  on  one  or  more  of  the 
grounds  specified  in  section  3167  of  the  Code 
of  1880,  and  was  instituted,  in  the  name  of 
the  state  of  Alabama,  by  the  solicitor  of  the 
Third  Judicial  circuit  of  Alabama,  under  the 
provisions  of  section  31«8  of  the  Code,  which 
are  as  follows:  "The  Judge  of  the  circuit 
court  In  which  the  corporation  is  located, 
whenever  he  has  reason  to  believe  that  any 
of  these  acts  or  omissions  can  be  proved  and 
it  Is  necessary  for  the  public  good,  must  di- 
rect the  solicitor  of  the  circuit  or  county  to 
bring  such  action;  or  sufh  action  may  be 
brought  on  the  information  of  any  person  giv- 
ing security  for  the  costs  of  the  action,  to  be 
approved  by  the  clerk  of  the  court  In  which  the 
action  is  brought"  Section  3169  Is  In  the  fol- 
lowing words:  "In  What  County  Actions  to 
be  Brought.  Such  actions  must  be  brought  in 
the  circuit  court  of  the  county  in  which  the 
corporation  has  its  principal  office,  or,  If  it 
has  no  principal  office,  of  any  county  in 
which  it  does  business."  Section  3167  pro- 
vides that  an  action  may  be  brought  in  the 
name  of  the  state,  on  the  information  of  any 
person,  for  the  purpose  of  vacating  the  char- 
ter or  annulling  the  existence  of  any  cor- 
poration, other  than  municipal,  whenever 
such  corporation  offends  in  any  of  the  five 
particulars  therein  mentioned.  Under  these 
several  provisions  the  present  action  is 
brought  by  the  solicitor,  in  the  name  of  the 
state,  as  aforesaid,  who  avers  that  "he  prose- 
cutes herein  upon  the  order  of  the  judge  of 
the  circuit  court  for  the  Third  judicial  circuit 
of  Alabama,  made  in  accordance  with  said 
statutes."  Thus  we  see,  from  the  authority 
and  manner  of  its  institution,  it  is  not.  nor 
claimed  to  be,  a  proceeding  according  to  the 
course  of  the  common  law,  but  derives  its 
support,  if  any,  from  the  special,  limited  ju- 
risdiction which  the  statute  confers  upon 
the  circuit  court  of  the  particularly  denned 
county,  to  be  instituted  upon  the  particularly 
denned  contingency.  It  is  the  settled  rule 
that  where  a  special  authority,  in  derogation 
of  the  common  law,  is  conferred  by  statute  on 
a  court  of  general  jurisdiction,  It  becomes, 
quoad  hoc,  an  Inferior  or  limited  court.  A 
compliance  with  the  requisitions  of  the  stat- 
ute is  necessary  to  its  jurisdiction,  and  must 
appear  on  the  face  of  its  proceedings.  Gunn 
v.  Howell,  27  Ala.  663,  and  the  cases  therein 
collated,  as  well  as  many  other  authorities, 
down  to  Taliaferro  v.  Lee,  97  Ala.  92,  13 
South.  125.   We  have  seen  that  the  authority 


of  the  solicitor  to  bring  the  action  must  pro- 
ceed upon  the  direction  of  the  judge  of  the 
circuit  in  which  such  corporation  is  located, 
and  must  be  brought  in  the  county  In  which 
the  corporation  has  Its  principal  office,  orr 
If  It  has  no  principal  office,  In  any  county  In 
which  it  does  business.  These  requisites  are 
jurisdictional,  and  their  existence  must  be 
affirmatively  disclosed  by  the  record.  The 
case  is  different  from  that  of  Coltart  v.  Allen, 
40  Ala.  155.  In  granting  letters  of  adminis- 
tration, the  jurisdiction  of  the  probate  court 
Is  general  and  unlimited.  It  Is  not  essential 
that  the  facts  upon  which  the  Jurisdiction 
rests  shall  affirmatively  appear.  The  record 
not  disclosing  their  nonexistence,  it  will  be 
presumed  the  court  ascertained  their  exist- 
ence. Such  was  the  case  of  Coltart  v.  Allen, 
supra.  See,  also,  Burnett  v.  Nesmith,  62 
Ala.  261;  Whorton  v.  Moragne,  Id.  201; 
Burke  v.  Mutch,  66  Ala.  568;  Landford  v. 
Dunklin,  71  Ala.  594;  Barcllft  v.  Treece,  7T 
Aia.  528;  Dunbar  v.  Frazer,  78  Ala.  529. 
For  a  clear  distinction  between  the  nature  of 
this  general  jurisdiction  and  that  of  a  spe- 
cial, limited  jurisdiction  conferred  by  statute 
upon  the  same  court,  in  respect  of  what  the 
record  must  show  in  order  to  uphold  the  ex- 
ercise of  jurisdiction,  see  Whorton  v.  Mo- 
ragne, supra. 

In  the  present  case,  the  proceeding  is  en- 
tirely statutory.  The  right  of  the  solicitor, 
and  the  condition  upon  which  he  may  sue, 
are  prescribed  by  the  statute,  and  the  same 
statute  designates  a  particular  and  exclusive 
tribunal  to  enforce  the  right.  The  condi- 
tion, we  repeat,  is  the  direction  of  the  judge 
of  the  circuit  In  which  the  corporation  is 
located,  based  upon  his  reason  to  believe 
that  any  of  the  specified  acts  or  omissions 
can  be  proved,  and  that  It  is  necessary  for 
the  public  good.  It  is  thus  confided  to  the 
particular  judge  to  exercise  his  judgment 
and  discretion  in  directing  the  action  to  be 
brought,  and  it  can  be  exercised  by  no  other. 
The  complaint  should,  therefore,  affirmative- 
ly show  this  essentia]  requisite  to  Jurisdic- 
tion. The  complaint  shows  that  the  order 
for  the  bringing  of  the  suit  was  made  by  the 
judge  of  the  Third  judicial  circuit,  but  It 
nowhere  appears  therein  that  the  corporation 
was  located  In  that  circuit.  The  only  aver- 
ments touching  the  location  of  the  corpora- 
tion are  that  by  a  special  act  of  the  Alabama 
legislature  the  corporation  was  created  for 
the  purpose  of  constructing  and  repairing  a 
railroad  from  the  town  of  Glrard.  on  the 
Chattahoochee  river,  In  the  county  of  Russell, 
to  intersect  or  connect  with  the  navigable 
waters  of  Mobile  Bay,  or  with  the  railroad 
leading  from  Montgomery  to  West  Point  at 
the  nearest  and  most  suitable  point  of  said 
road,  and  that  the  president  and  directors 
of  said  company  were  by  said  section  of  said 
act  Invested  with  the  rights  and  powers  nec- 
essary to  the  construction  and  repair  of  a 
railroad  from  Glrard  to  the  waters  of  Mobile 
Bay;  and,  further,  that  from  June  1,  1886, 
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up  to  the  time  of  bringing  this  action,  the 
general  offices  of  and  principal  place  of  busi- 
ness of  the  said  tbe  Mobile  &  Olrard  Rail- 
road Company  have  been  located  and  kept 
continuously  In  the  city  of  Columbus,  in  the 
state  of  Georgia,  and  said  offices  or  principal 
place  of  business  have  not  been,  during  said 
time,  kept  within  the  state  of  Alabama;  that 
during  said  time  the  books,  papers,  and  rec- 
ords of  said  company  have  not  been  kept 
within  the  state  of  Alabama,  but  have  been 
kept  continuously  outside  the  state  of  Alaba- 
ma, and  are  and  now  remain  In  the  city  of 
Columbus,  in  the  state  of  Georgia.  Chapter 
G,  tit.  1,  pt.  2,  Code  1886,  regulates  the  or- 
ganization, etc.,  of  railroad  corporations, 
Section  1505  (a  part  of  that  chapter)  pro- 
vides that  "all  corporations  organized  under 
the  provisions  of  this  chapter,  and  all  corpo- 
rations heretofore  created  or  organized,  or  de- 
riving corporate  power  or  authority  under  or 
from  any  law  of  this  state,  the  purpose  of 
which  is  or  was  tbe  building,  constructing 
and  operating  a  railroad,  must  keep  within 
the  state  a  principal  place  of  business,  and 
must  there  have  and  keep  an  agent  on  whom 
process  may  be  served  for  the  corporation, 
in  any  and  all  suits  against  it."  We  have 
seen  that  section  3169  provides  that  the  ac- 
tion now  invoked  must  be  brought  In  the 
circuit  court  of  the  county  in  which  the  cor- 
poration has  its  principal  office,  or,  if  it  has 
no  principal  office,  of  any  county  in  which 
it  does  business.  Construing  the  several 
provisions  together,  we  hold  that  "principal 
office"  and  "principal  place  of  business"  are 
synonymous  terms,  and  that  the  location  of 
the  corporation,  as  mentioned  in  section  3168, 
means  the  judicial  circuit  in  which  such  prin- 
cipal office  or  principal  place  of  business  is 
situated,  or,  if  there  be  none  such  in  the 
state,  then  in  any  circuit  in  which  the  corpo- 
ration does  business.  The  complaint,  as  we 
have  seen,  shows  affirmatively  that  the  de- 
fendant company  had  no  such  office  or  place 
of  business  in  this  state;  and  It  further  af- 
firmatively Bhows  that,  since  September  10, 
1880.  the  corporation  has  done  no  business  for 
which  it  was  created,  having  then  leased  and 
surrendered  to  the  Central  Railroad  &  Bank- 
ing Company  of  Georgia  all  Its  property,  as- 
sets, rights,  privileges,  and  franchisee  of  ev- 
ery description,  who,  and  its  lessees,  have 
been  in  possession  ever  since.  So  it  is  that 
the  complaint  not  only  falls  to  show  the  ex- 
istence of  the  two  jurisdictional  facts,  to  wit, 
the  location  of  the  corporation  In  the  Third 
judicial  circuit  and  the  institution  of  the 
suit  in  the  circuit  court  of  the  county  in 
which  the  corporation  has  its  principal  office, 
or,  having  no  such  office,  In  a  county  where 
it  does  business,  but  shows  affirmatively  that 
they  do  not  exist. 

It  is  contended  that,  inasmuch  as  the  third 
ground  of  the  forfeiture,  as  set  forth  in  Code,  8 
3167,  is  that  the  corporation  has  forfeited  its 


privileges  or  franchises  by  failure  to  exercise 
its  powers,  which  is  one  of  the  grounds  relied 
upon  in  this  action,  a  proper  construction  of 
the  statute  would  be  that  the  action  may  be 
brought  in  the  circuit  court  of  any  county  in 
the  state.  It  is  said  that  this  ground  of  for- 
feiture implies  a  total  failure  of  the  corpora- 
tion to  exercise  Its  powers,  as  is  alleged  to 
be  the  fact  In  the  case  under  consideration, 
whereby  it  can  have  no  principal  office  or 
place  of  business,  and  cannot  be  said  to  be 
doing  business  anywhere.  Wherefore,  It  is 
impossible  to  pursue  the  statute  remedy,  if 
the  condition  and  tribunal  upon  and  In  which 
the  remedy  may  be  pursued,  as  named  in  the 
statute,  are  to  be  literally  observed.  We  ap- 
preciate the  inconsistency  and  difficulty  here 
presented,  but  the  statute  is  too  plain  and 
unequivocal  In  its  requirements  that  the  so- 
licitor shall  proceed  only  after  the  judge  of 
the  particularly  defined  circuit  has  exercised 
his  judgment  and  discretion  in  tbe  matter, 
and  given  him  direction  to  proceed,  and  that 
the  suit  must  be  brought  in  the  particularly 
defined  county,  to  be  Ignored  and  superseded 
by  construction.  State  v.  Moore,  19  Ala.  514. 
If  tbe  legislature  has  made  an  impossible  re- 
quirement, it  is  for  the  legislature  to  cor- 
rect the  error.  It  may  be  a  proper  construc- 
tion of  the  statute,  where  a  corporation  cre- 
ated by  special  act  had  accepted  its  charter, 
or  under  the  general  law,  and  established  a 
principal  office  or  place  of  business,  or  en- 
tered upon  the  business  of  its  creation,  with- 
in the  state,  and  afterwards  wholly  ceased 
to  have  a  principal  office  or  place  of  busi- 
ness, and  to  do  any  business  within  the  state, 
to  hold  that  the  principal  office,  or  the  coun- 
ty in  which  it  does  business,  as  those  terms 
are  used  in  the  statute,  means  its  principal 
office  or  county  in  which  it  did  business,  at 
the  time  it  ceased  to  have  such  office  or  to  ex- 
ercise its  powers.  We  do  not  give  that  ques- 
tion deliberate  consideration,  and  make  no 
announcement  upon  it,  since  the  present  com- 
plaint does  not  raise  It  The  complaint  whol- 
ly falls  to  show  that  the  defendant  ever  had 
an  office  or  place  of  business  of  any  kind,  or 
did  any  business,  in  Bullock  county.  In- 
deed, it  is  only  lnferentially  shown  that  the 
defendant  ever  accepted  its  charter.  An  ac- 
ceptance is  a  necessary  prerequisite  to  the 
maintenance  of  a  proceeding  for  forfeiture. 
State  v.  Moore,  Bupra.  We  do  not  declare 
the  averments  of  the  complaint  insufficient 
in  this  respect  We  are  not  prepared  to  say 
that  the  state  is  without  remedy  in  cases  like 
the  present  The  common-law  writ  of  scire 
facias  for  the  dissolution  of  a  corporation 
for  nonuser  of  its  franchises,  instituted  in 
the  name  of  tbe  state,  by  the  attorney  gen- 
eral, may  not  be  excluded  by  the  statutory 
remedy  given  the  solicitor,  or  a  private  per- 
son. But  as  this  question  is  not  directly  be- 
fore us,  we  pronounce  no  decision  upon  it 
See  Mor.  Prlv.  Corp.  S  656.  Affirmed. 
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RAMEY  t.  W.  O.  PEOPLES  GROCERY  CO.. 

(Supreme  Court  of  Alabama.  Dec.  17,  1895.)  j 

Execution— Cuius  bt  Third  Person's— Review  j 
on  Appeai^-Jcdgment.  : 

1.  Where  an  execution  against  two  defend-: 
ants  was  levied  on  the  goods  of  one  of  them,, 
which  were  claimed  by  another  person,  the  fact 
that,  in  forming  the  issue  on  a  trial  of  the  right 
to  the  goods,  plaintiff  alleged  that  they  were  the 
property  of  "defendants,"  will  not  preclude  him 
from  subjecting  them  to  the  execution  as  the 
property  of  the  defendant  against  whom  the 
execution  was  levied.  ! 

2.  A  judgment  rendered  on  a  trial  without 
a  jury  will  not  be  reversed  because  of  the  ad- 
mission of  illegal  evidence,  where  it  is  justified 
by  legal  evidence.   

3.  A  judgment  on  a  trial  of  the  right  to 
property  levied  on  under  an  execution  will  not 
be  reversed  because  it  provides  that  plaintiff  re- 
cover the  property  or  a  certain  sum,  its  assessed 
ralue.   Gray  v.  Raiborn,  53  Ala.  40,  followed. 

Appeal  from  city  court  of  Gadsden;  John 
H.  Disque,  Judge. 

Action  by  the  W.  O.  Peoples  Grocery  Com- 
pany against  T.  J.  Ramey  and  another.  Judg- 
ment was  rendered  for  plaintiff,  and  an  exe- 
cution thereon  was  levied  on  property  of  de- 
fendant T.  J.  Ramey.  A.  E.  Ramey  claimed 
the  property,  and,  on  a  trial  of  the  right 
thereto,  Judgment  was  rendered  for  plain- 
tiff, and  claimant  appeals.  Affirmed. 

A.  E.  Ramey,  the  wife  of  J.  R.  Ramey,  in- 
terposed a  claim  to  the  corn  levied  upon,  by 
making  affidavit  claiming  the  said  property, 
and  giving  a  claim  bond  for  the  trial  of  the 
right  of  property  therein.  Issue  was  formed 
in  the  following  way.  The  plaintiff  filed  the 
following  statement:  "Now  comes  plaintiff 
corporation  and  says  that  the  300  bushels  of 
corn  levied  on  and  claimed  by  claimant  is 
the  property  of  defendants,  and  subject  to 
the  execution  levied  thereon."  To  this  the 
claimant  filed  the  following  statement: 
"Claimant,  A.  E.  Ramey,  takes  issue  on  the 
above."  On  the  trial  of  the  issue  so  formed, 
the  appellee  introduced  the  execution  issued 
upon  the  judgment  recovered  by  it  against 
J.  B.  Ramey  and  T.  3.  Ramey,  which  was 
dated  November  25,  1892,  and  the  return  of 
the  sheriff  thereon  showed  that  the  execu- 
tion was  levied  on  the  property  in  dispute  as 
the  property  of  T.  J.  Ramey.  To  the  Intro- 
duction of  this  return  the  appellant  objected, 
on  the  ground  of  its  being  irrelevant  and 
immaterial.  Tue  court  overruled  this  ob- 
jection, and  the  claimant  duly  excepted. 
The  plaintiff  also  introduced  its  original 
judgment  and  the  note  on  which  it  was 
founded,  and  proved  that  the  corn  which 
was  levied  upon  wa«  in  the  crib  on  T.  J. 
Ramey's  farm  and  had  been  grown  on  his 
farm  during  the  year  1892.  The  testimony 
introduced  in  behalf  of  the  claimant  tended 
to  show  that  on  November  3.  1892.  T.  J. 
Ramey,  who  was  the  brother  of  her  husband, 
"swapped"  the  corn  in  controversy  to  the 
claimant,  together  with  some  cotton  seed 
and  fodder,  all  being  estimated  to  be  worth 
$250,  for  a  lot  in  Attalla,  Ala.,  which  was 


owned  by  the  claimant,  having  been  pur- 
chased with  her  own  money.  The  com  was 
swapped  as  It  stood  in  the  crib,  without  be- 
ing measured,  and  was  estimated  to  be  330 
bushels.  There  was  no  dispute  as  to  the 
claimant  having  purchased  the  lot  in  Attalla. 
This  exchange  of  the  lot  by  the  claimant  for 
the  corn,  cotton  seed,  and  fodder,  according 
to  the  claimant's  testimony,  was  on  Novem- 
ber 3,  1892;  but  the  deed  to  the  lot  was  not 
acknowledged  until  November  25,  1892. 
Claimant's  testimony  further  tended  to  show 
that,  at  the  time  of  the  purchase  of  the  corn, 
the  key  to  the  crib  was  turned  over  to  her 
husband,  as  her  agent,  but  that  the  corn 
was  left  in  T.  J.  Ramey's  crib,  and  he  used 
it  as  he  saw  fit,  ana  kept  an  account  of  what 
he  used,  and  afterwards  settled  with  the 
claimant  for  it.  The  claimant,  as  a  witness 
in  her  own  behalf,  testified  that,  when  she 
exchanged  the  lot  for  the  corn,  she  knew 
that  T.  J.  Ramey  was  in  debt  but  did  not 
know  the  extent  of  his  indebtedness.  The 
cause  was  tried  by  the  court  without  the  in- 
tervention of  a  Jury,  and  upon  the  introduc- 
tion of  all  the  evidence  issue  was  found  in 
favor  of  the  plaintiff.  The  judgment  entry, 
after  stating  that  "the  court  found  the  is- 
sue in  favor  of  the  plaintiff  for  300  bushels 
of  corn,  and  assess  the  value  thereof  at  the 
sum  of  $120."  then  recites,  "It  is  therefore 
considered  and  adjudged  by  the  court  that 
the  plaintiff  recover  judgment  against  the 
said  claimant,  A.  E.  Ramey,  for  the  said 
300  bushels  of  corn,  or  $120,  its  assessed  al- 
ternate value,  together  with  the  costs  In  this 
behalf  expended,  and  for  which  let  execu- 
tion issue."  Claimant  assigns  as  error  the 
rulings  of  the  court  upon  the  evidence,  and 
the  rendition  of  judgment  in  behalf  of  the 
plaintiff,  and  the  Judgment  entry. 

Denson  &  Burnett,  for  appellant.  Good- 
hue &  Slbert,  for  appellee. 

COLEMAN,  J.  The  appellee  recovered  a 
judgment  against  T.  J.  Ramey  and  J.  B. 
Ramey,  on  their  promissory  note  bearing 
date  June  17.  1892.  Execution  issued  upon 
the  judgment,  which  was  placed  in  the 
hands  of  the  sheriff  on  '.he  25th  day  of  No- 
vember, 1892,  and  by  him  levied  upon  300 
bushels  of  corn.  The  appellant,  A.  E. 
Ramey,  wife  of  J.  B.  Ramey,  Interposed  a 
claim  to  the  property,  gave  bond  for  the 
trial  of  the  right  of  property,  and  upon  1b- 
sue  the  court,  without  the  intervention  of 
a  jury,  found  the  issue  for  the  plaintiff  in 
execution.  The  appeal  is  prosecuted  from 
the  judgment  of  the  court,  and  from  certain 
exceptions  reserved  to  the  ruling  of  the 
court.  There  is  nothing  in  the  objection 
that  the  issue  tendered  was  that  the  prop- 
erty was  the  property  of  the  defendants,  and 
that,  under  this  issue,  it  was  not  ■  permissi- 
ble to  show  that  the  property  belonged  to 
one  of  the  defendants,  and  not  to  both. 
The  real  question  to  be  tried  was  whether- 
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the  property  was  subject  to  the  execution, 
and  it  was  equally  so,  whether  it  belonged 
to  both  of  the  defendants  or  one  of  the  de- 
fendants. The  ooly  otber  question  for  re- 
view is  the  conclusion  of  the  court  upon  the 
facts  in  evidence.  In  the  case  of  Woodrcw 
t.  Hawving  (Ala.)  16  South.  720,  in  consid- 
ering judgments  rendered  by  the  court  upon 
facts  without  the  intervention  of  a  Jury,  we 
declared  that  we  would  not  disturb  the  find- 
ings of  the  court,  In  any  case,  where  the 
verdict  of  a  jury  to  the  same  effect  would 
he  allowed  to  stand.  It  was  further  held 
that  when  the  case  is  tried  without  the  in- 
tervention of  a  Jury,  the  admission  of  Ille- 
-gal  or  Irrelevant  evidence  would  not  work 
a  reversal,  if  the  Judgment  was  justified  and 
sustained  by  the  legal  evidence.  It  cannot 
be  doubted  that  there  was  legal  evidence 
before  the  court  which  fully  sustains  Its 
conclusion,  and  we  are  satisfied  a  verdict  of 
a  Jury  finding  the  issue  for  the  plaintiff  on 
the  evidence  would  not  be  set  aside.  The  ir- 
regularity of  the  judgment  by  the  trial  court 
does  not  authorize  a  reversal.  This  was  ex- 
pressly ruled  In  the  case  of  Gray  v.  Raiborn, 
S3  Ala.  40.  and  the  decision  has  been  fol- 
lowed many  times  since  its  rendition.  A 
Judgment  in  proper  form  will  be  here  ren- 
dered. Affirmed. 


McCURRT  v.  GIBSON. 

(Supreme  Court  of  Alabama.    Dec.  17,  1895.) 

Sals  or  Business  bt  Phtsician— Pcblio  Policy 
— En'joinmng  Bkrach  or  Contract — Ds- 
FENSB8 — Pleadings — Damages. 

1.  A  contract  whereby  a  physician,  in  con- 
sideration of  the  purchase  of  his  practice  in  a 
certain  city  by  another  physician,  agreed  not  to 
practice  in  such  city,  is  not  against  public  pol- 

2.  In  an  action  to  enjoin  the  breach  of  a 
contract  on  the  sale  of  a  business  the  court  will 
not  consider  the  inadequacy  of  the  considera- 
tion, where  the  contract  shows  on  its  face  a 
sufficient  consideration. 

3.  A  stipulation  in  a  contract  on  the  sale 
of  a  business  that,  in  case  of  his  failure  to  com- 
ply therewith,  defendant  would  pay  plaintiff, 

as  a  forfeiture,"  a  certain  sum,  is  an  agree- 
ment that  such  sum  shall  be  liquidated  dam- 
ages. 

4.  The  fact  that  a  contract  for  the  sale  of 
a  business  of  u  physician  provides  for  the  liq- 
uidated damages  in  case  of  a  breach  by  de- 
fendant, does  not  preclude  plaintiff  from  en- 
Joining  a  bleach,  where,  when  he  made  the 
■contract,  defendant  said  he  intended  to  aban- 
don his  practice  in  the  city  named,  and  live 
•elsewhere. 

5.  The  failure  of  the  bill  to  enjoin  a  breach 
•of  contract  foi  the  sale  of  a  physician's  business 
to  allege  that  plaintiff,  when  he  made  the  con- 
tract, had  complied  with  the  legal  requirements 
necessary  10  entitle  him  to  practice  medicine  in 
the  city  named,  is  not  a  gronnd  of  demurrer, 
where  it  is  not  ulleged  therein  that  he  was  then 
practicing. 

6.  It  ib  dc  defense  to  an  action  to  enjoin 
the  breach  of  a  contract  for  the  sale  of  a  physi- 
cian's business  that  when  the  contract  was 
made  plaintiff  had  not  taken  out  the  license 
necessary  to  entitle  him  to  practice  in  the  city, 
where  he  took  il  out  shortly  afterwards  and 


before  the  suit  was  brought,  and  when  he  made 
the  contract  be  did  not  intend  to  practice  with- 
out the  license. 

7.  Acts  1890-01,  p.  857.  prohibits  a  person 
from  practicing  medicine  without  obtaining  a 
certificate  from  an  authorised  board  of  medical 
examiners,  and  Code  1886,  |  1306,  provides 
that  the  certificate  shall  be  recorded  in  the  office 
of  the  probate  judge  of  the  county  where  the 
person  resides.  Held,  that  in  an  action  to  en- 
join the  breach  of  a  contract  whereby  defend- 
ant, a  physician,  agreed  with  plaintiff,  another 
physician,  not  to  practice  medicine  in  a  certain 
city  in  C.  county,  an  allegation  in  the  answer 
that  plaintiff  had  not  filed  a  certificate  ismied 
by  a  medical  board  with  the  probate  judge  of  C 
county  did  not  chaige  that  plaintiff  had  vio- 
lated the  statute,  it  not  being  alleged  that  plain- 
tiff lived  <n  G.  county  when  a  certificate  was  is- 
sued to  him 

Appeal  from  city  court  of  Annlston;  James 
W.  Lapsley,  Judge.  * 

Action  by  J.  A  Gibson  against  S.  J.  Me 
Curry  to  enjoin  the  breach  of  a  contract 
whereby  defendant  agreed  not  to  practice 
medicine  in  the  city  of  Annlston  for  a  period 
of  two  years.  A  decree  was  rendered  for 
complainant,  and  defendant  appeals.  Af- 
firmed. 

Matthews  &  Whiteside,  for  appellant. 
Pearce  &  Kelly  and  John  F.  Methvin,  for  ap- 
pellee. 

HEAD,  J.  The  bill  was  filed  on  the  30th 
day  of  May,  1893,  to  enjoin  the  breach  of  a 
contract  which  the  defendant  made  with  the 
complainant  In  January  of  the  same  year. 
A  preliminary  injunction  was  granted  at  the 
institution  of  the  suit,  which  the  city  court, 
upon  defendant's  motion  for  a  dissolution, 
refused  to  dissolve,  and  upon  final  hearing 
It  was  continued  In  force  according  to  the 
prayer  of  the  bill.  From  the  final  decree 
the  appeal  is  prosecuted  by  the  defendant, 
the  assignments  of  error  being  based  upon 
the  overruling  of  a  demurrer  to  the  bill,  and 
a  motion  to  dismiss  for  want  of  equity,  and 
upon  the  final  decree  awarding  the  com- 
plainant relief.  The  bill  in  its  amended 
form,  stripped  of  repetition  and  redundancy, 
and  appropriately  condensed,  contains  the 
following  allegations:  (1)  That  on  the  3d 
day  of  January,  1893,  the  complainant,  "who 
Is  also  a  practicing  physician"  (to  quote  the 
exact  language  of  the  bill),  purchased  from 
the  defendant,  who  "was  and  had  been  prior 
thereto  engaged  in  the  practice  of  his  pro- 
fession as  a  physician,  in  the  city  of  Aunis- 
ton,  Ala.,"  for  the  consideration  of  $123,  his 
horse,  buggy,  and  medical  practice,  the  ven- 
dor agreeing  in  writing,  as  a  part  of  the 
contract,  not  to  practice  his  profession  in 
that  city  for  two  years,  and  making  the 
further  stipulation  that  In  case  of  failure  to 
comply  with  the  agreement  he  would  pay  to 
the  complainant,  'as  a  forfeiture,  the  sum 
of  two  hundred  dollars."  (2)  That  the  de- 
fendant, in  disregard  of  his  agreement,  con- 
tinued to  practice  medicine  In  Annlston,  was 
then  holding  himself  out  for  practice,  and 
was  serving  all  who  desired  his  services; 
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that  be  had  refused  to  pay  the  stipulated 
sum  mentioned  In  the  contract,  and  was  in- 
solvent (3)  That  when  the  contract  with  de- 
fendant was  made  the  complainant,  upon 
the  faith  of  the  same,  as  defendant  well 
knew,  formed  a  partnership  with  one  J.  E. 
Simpson,  another  physician,  for  the  practice 
of  medicine  in  Annlston,  and  aa  such  part- 
ners they  entered  into  the  practice  there, 
moving  their  office  to  one  formerly  occupied 
by  the  defendant,  who  left  the  city.  (4) 
That  the  complainant  and  said  Simpson 
(each  being  equally  Interested  in  any  prac- 
tice done  by  the  other)  were  then  engaged 
in  the  pursuit  of  their  profession  when  the 
bill  was  filed,  although,  in  pursuance  of  an 
arrangement  between  themselves,  complain- 
ant was  temporarily  absent  from  Annlston 
a  part  of  the  time;  he  at  no  time  having 
abandoned  the  practice  in  that  place,  and  he 
or  his  partner  having,  during  the  whole  pe- 
riod, been  engaged  in  the  practice  in  said 
city.  (6)  That  in  consequence  of  the  re-en- 
try of  the  defendant  into  the  practice  of 
medicine  In  Annlston,  the  Income  of  himself 
and  partner  bad  diminished  about  one-third. 
<7)  That  the  complainant  elects  to  Insist  up- 
on a  compliance  upon  the  part  of  the  de- 
fendant with  his  contract  to  refrain  from 
practicing  his  profession  in  said  city  for  the 
stipulated  time;  and  he  agrees,  in  case  the 
preliminary  injunction  be  made  final,  not  to 
sue  defendant  for  damages  for  a  breach  of  the 
contract,  nor  seek  to  enforce  a  payment  of  the 
sum  of  $200,  nor  any  other  amount. 

The  demurrer  assigned  12  grounds  of  ob- 
jection to  the  bill,  but  all  of  them  may  be 
embraced  and  treated  within  the  following 
classification:  (1)  That  the  contract  alleged 
was  void  as  being  violative  of  public  policy, 
and  in  unreasonable  restraint  of  the  prac- 
tice of  a  learned  profession.  (2)  That  the 
contract  expressed  no  adequate  considera- 
tion. (3)  That  the  bill  showed  complainant 
had  an  adequate  remedy  at  law.  (4)  That  it 
is  not  alleged  tnat  on  January  3,  1893.  the 
complainant  had  license  to  practice  medi- 
cine in  Alabama,  nor  in  Calhoun  county,  nor 
in  the  city  of  Annlston;  nor  that  he  was 
able,  competent,  or  authorized,  under  the 
law,  to  supply  the  city  of  Annlston  with  the 
accommodations  the  defendant  obligated 
himself  not  to  supply,  for  the  two  years  cov- 
ered by  the  contract,  or  to  make  the  said 
contract. 

The  essential  averments  of  the  bill  were 
either  admitted  by  the  defendant  In  his  an- 
swer or  testimony,  or  satisfactorily  estab- 
lished by  other  proof;  and  most  of  the  ques- 
tions that  have  been  argued  may  be  re- 
solved by  a  consideration  of  the  ruling  upon 
the  demurrer.  The  other  points  urged  upon 
ua  for  a  reversal  of.  the  decree  of  the  city 
court  will  be  noticed  when  we  come  to  re- 
fer to  other  matters  of  defense  set  up  or  un- 
dertaken to  be  brought  forward  by  the  an- 
swer. 

The  questions  of  law  raised  by  the  demur- 


rer have,  for  the  most  part,  been  so  often 
the  subject  of  judicial  decision  In  this  coun- 
try and  in  England  that  In  respect  of  them 
but  little  room  Is  left  for  argument.  It  Is 
well-settled  law  that,  while  contracts  in  gen- 
eral restraint  of  trade  are  against  public  pol- 
icy and  void,  yet  those  in  partial  restraint, 
founded  upon  a  valuable  consideration,  and 
reasonable  in  their  operation,  are  valid  and 
binding.  3  Am.  &  Eng.  Enc.  Law,  p.  882, 
and  cases  cited  in  10  Am.  &  Eng.  Enc.  Law, 
p.  043.  The  test  whJch  Is  laid  down  by 
which  it  may  be  determined  whether  the 
contract  is  reasonable  Is  whether  it  affords 
only  a  fair  protection  to  the  interests  of  the 
party  hi  whose  favor  it  is  made,  without  be- 
ing so  large  In  its  operation  as  to  interfere 
with  the  interests  of  the  public  (Horner  v. 
Graves,  7  Bing.  735,  743);  and  this  test  has 
been  uniformly  followed  in  subsequent  cases 
(Cook  v.  Johnson,  47  Conn.  176;  Brewer  v. 
Marshall,  19  N.  J.  Eq.  547;  Chappel  v.  Brock- 
way,  21  Wend.  157).  A  partial  restraint  is 
that  which  is  restricted  in  its  operation  In  re- 
spect to  place,  and  this  may  be  made  in  ex- 
press terms  or  It  may  result  from  a  construc- 
tion of  the  contract  when  viewed  in  the  light 
of  the  environments  and  circumstances  sur- 
rounding the  contracting  parties.  Moore  & 
Handley  Hardware  Co.  v.  Towers  Hardware 
Co..  87  Ala.  206.  6  South.  41.  It  Is  very  fre- 
quently the  case  that  such  contracts,  like 
that  made  In  the  present  instance,  contain  a 
limit  as  to  time  also;  but  there  Is  a  distinc- 
tion between  a  general  restriction  as  to  place 
and  one  as  to  time,  it  being  now  well  set- 
tled that  an  agreement  not  to  engage  in  a 
certain  business  in  a  stated  place,  or  within 
a  reasonably  limited  territory,  Is  not  render- 
ed invalid  by  a  failure  to  specify  any,  limit 
of  time  for  Its  duration.  Carll  v.  Snyder  (N. 
J.  Ch.)  26  Atl.  977;  French  v.  Parker  (R.  I.) 
14  Atl.  870;  Cook  v.  Johnson,  supra;  and 
the  numerous  authorities  cited  In  each  of 
these  cases.  Contracts  by  professional  men, 
such  as  physicians,  surgeons,  dentists,  and 
lawyers,  when  coming  within  the  rule  stat- 
ed, not  to  practice  their  professions  in  compe- 
tition with  another  pursuing  the  same  call- 
ing, bare  time  and  again  been  enforced;  and 
no  distinction  Is  made  between  their  con- 
tracts and  thoae  of  tradesmen.  The  sugges- 
tion that,  while  valid  in  a  court  of  law,  the 
agreement  of  a  person  not  to  pursue  a  pro- 
fession involving  the  exercise  of  skill  and 
learning  will  not  be  specifically  performed 
In  equity,  la  not  tenable.  The  doubt  express- 
ed In  an  early  English  case  has  long  since 
been  resolved  in  favor  of  the  jurisdiction  of 
the  chancery  court,  and  numerous  instances 
are  to  be  found  of  its  exercise  when  Invoked 
to  restrain  by  Injunction  the  breach  of  a  val- 
id contract  not  to  practice  law  or  medicine 
In  competition  with  the  complaining  party. 
As  we  are  dealing  with  a  case  between  physi- 
cians, we  will  cite  a  few  of  the  cases  direct- 
ly In  point:  Cole  v.  Edwards  (Iowa)  61  N. 
W.  940;  McClurg's  Appeal,  58  Pa.  St.  51; 
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Dwlght  r.  Hamilton,  113  Mass.  176;  Butler 
v.  Burleson,  16  Vt  176;  Tlmmerman  v.  Dev- 
er,  52  Mich.  34,  17  N.  W.  230;  Doty  v.  Mar- 
tin, 32  Mich.  462;  Wilkinson  v.  Colley  (Pa. 
Sup.)  30  AtL  286.  It  is  settled  by  the  au- 
thorities that  the  purchase  by  one  party  of 
the  property  and  good  will  of  the  business 
of  another  furnishes  a  sufficient  considera- 
tion for  an  agreement  by  the  latter,  in  en- 
hancement of  the  value  of  the  good  will,  not 
to  compete  with  him  in  the  conduct  of  the 
business.  The  rule  is  the  same  when  a  phy- 
sician sells  his  property  and  practice  to  a 
professional  brother.  It  was  at  an  early  day 
supposed  that  the  consideration  in  such  cases 
must  be  adequate,— that  is,  equal  in  value 
to  the  restraint  Imposed;  but  this  idea  has 
been  exploded  ever  since  the  decision  in 
Hitchcock  v.  Coker,  6  AdoL  &  E.  438,  which 
has  been  repeatedly  approved  and  followed; 
and  In  which  Chief  Justice  Tindal  said:  "If 
by  adequacy  of  consideration  more  is  intend- 
ed, and  that  the  court  must  weigh  whether 
the  consideration  is  equal  in  value  to  that 
which  the  party  gives  up  or  loses  by  the  re- 
straint under  which  he  places  himself,  we 
feel  ourselves  bound  to  differ  from  that  doc- 
trine. A  duty  would  thereby  be  Imposed  up- 
on the  court  In  every  particular  case,  which 
it  has  no  means  whatever  to  execute.  It  Is 
impossible  for  the  court  to  say  whether  In 
any  particular  case  the  party  restrained  has 
made  an  Improvident  bargain  or  not."  In 
a  note  to  Angler  v.  Webber,  92  Am.  Dec.  748, 
754.  many  authorities  to  the  same  effect  are 
collected.  We  may  add  that  the  same  doc- 
trine upon  the  subject  of  adequacy  of  con- 
sideration obtains  generally  In  cases  of  spe- 
cific performance,  and  It  Is  now  recognized 
by  the  leading  text  writers  as  the  modern 
and  more  reasonable  rule,  as  we  declared  In 
South  &  N.  R.  Co.  v.  Highland  Ave.  &  B. 
R.  Co..  98  Ala.  400,  13  South.  682.  The  writ- 
ten contract  exhibited  with  the  bill  showed 
upon  its  face  a  sufficient  consideration,  and 
the  court  will  not  assume  the  task  of  ascer- 
taining whether  the  defendant  made  a  good 
or  a  bad  bargain.  It  is  not  infrequently  the 
case  that  contracts  In  restraint  of  trade  con- 
tain provisions  for  the  payment  to  the  par- 
ties for  whose  benefit  they  are  made  of  a 
stipulated  sum  in  case  of  a  breach  by  the  oth- 
er contracting  party.  The  language  of  such 
agreements  varies  widely,  as  we  find  from  an 
examination  of  the  cases.  Sometimes  the 
sum  is  called  a  "penalty,"  sometimes  "liqui- 
dated damages."  and  fa  still  other  Instances 
a  "forfeiture";  the  latter  being  the  word  used 
In  the  contract  between  the  parties  to  this 
controversy.  Courts  have  not  always  agreed 
In  their  views  upon  the  question  whether 
such  stated  sums  were  to  be  treated  as  penal- 
ties or  liquidated  damages,  although  the  cur- 
rent of  authorities  is  to  treat  the  sum  named 
as  liquidated  damages,  rather  than  a  penalty. 
Keeble  v.  Keeble,  85  Ala.  552.  5  South.  149; 
Ropes  v.  Upton,  125  Mass.  258;  Holbrook  v. 
Tobey,  66  Me.  410;   and  authorities  cited 


therein.    The  word  Is  not  decisive  of  the 
character  of  the  stipulation.    We  need  not 
repeat  the  rules  which  have  been  adopted 
for  the  determination  of  the  question,  and 
which  are  only  difficult  in  their  application. 
Upon  the  authority  of  the  cases  cited,  and 
others  upon  which  they  are  based,  we  are 
of  opinion  that  the  contract  averred  in  the 
bill  contained  a  valid  agreement  for  the  pay- 
ment of  (200,  as  liquidated  damages  for  its 
breach;  and  it  Is  out  of  this  fact  that  the 
supposed  adequacy  of  the  legal  remedy  oust- 
ing the  equitable  Jurisdiction  Is  thought  to 
grow.    There  are   some  cases   decided  by 
courts  of  last  resort  which  so  hold  (Hahn  v. 
Society,  42  Md.  460;  Martin  v.  Murphy.  120 
Ind.  464.  28  N.  E.  1118);  and  we  have  been 
cited  to  like  decisions  by  courts  of  Inferior 
Jurisdiction  in  New  York.    8uch,  however. 
Is  not  the  rule  adopted  by  the  New  York 
court  of  appeals,  nor  Is  It  supported  by  the 
weight  of  authority.    We  have  recently  de- 
clared that  such  a  provision  for  liquidated 
damages  was  no  bar  to  a  decree  for  specific 
performance  in  a  case  otherwise  sufficient, 
and  we  are  satisfied  the  decision  was  correct. 
Moiris  v.  Lagerfelt  (Ala.)  15  South.  895.  No 
one  doubts  that  the  parties  might  stipulate 
for  the  payment  of  a  sum  which,  upon  a  prop- 
er construction  of  the  contract,  would  be 
deemed  a  price  paid  for  the  privilege  of  re- 
suming business  by  the  party  theretofore  re- 
strained.   Such  was  the  nature  of  the  agree- 
ment construed  in  Dills  v.  Doebler.  62  Conn. 
366.  26  Atl.  898.  by  which  It  was  provided 
that  the  party  sought  to  be  restrained  should 
be  "at  liberty  to  practice  dentistry  In  said 
Hartford  at  any  time  after  the  termination 
of  this  contract  by  paying  to  said  Dills  one 
thousand  dollars";  and  in  that  case  it  was 
held  that  the  insolvency  of  the  defendant 
would  not  suffice  to  give  Jurisdiction  to  en- 
Join  his  resumption  of  practice,  until  he  paid 
the  stipulated  Bum,  which  evidently  was  not 
designed  to  prevent  a  breach  of  the  contract 
to  refrain  from  practicing,  but  was  In  truth 
the  price  of  the  privilege  of  again  pursuing 
his  calling  in  «he  city  of  Hartford.    Of  the 
rule  we  adopt,  Cooley.  C.  J.,  in  Watrous 
Allen.  57  Mich.  362,  24  N.  W.  104,  used  the 
following  language:   "This  Is  perfectly  rea- 
sonable and  equitable,  for  the  penalty,  for- 
feiture, or  fixed  damages  are  only  agreed  up- 
on to  render  It  more  Improbable  that  the  act 
against  which  they  are  directed  will  be  com- 
mitted."   The  same  thought,  but  with  more 
elaboration,  was  expressed  by  the  court  of 
appeals  in  Match  Co.  v.  Roeber.  100  N.  Y. 
464,  13  N.  E.  419;  and  we  quote  from  the 
opinion  an  accurate  statement  of  the  law. 
as  exactly  applicable  to  this  case:  "It  Is.  of 
course,  competent  for  parties  to  a  covenant 
to  agree  that  a  fixed  sum  shall  be  paid  In 
case  of  a  breach  by  the  party  in  default,  and 
that  this  should  be  the  exclusive  remedy. 
The  intention,  in  that  case,  would  be  mani- 
fest that  the  payment  of  the  penalty  should 
be  the  price  of  nonperformance,  and  to  be- 
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accepted  by  the  covenantee  In  lieu  of  per- 
formance. Phoenix  In*  Co.  v.  Continental 
Ins.  Co..  87  N.  Y.  400-405.  But  the  taking 
of  a  bond  In  connection  with  a  covenant  does 
not  exclude  the  Jurisdiction  of  equity  In  a 
case  otherwise  cognizable  therein,  and  the 
fact  that  the  damages  in  the  bond  are  liqui- 
dated does  not  change  the  role.  It  Is  a  ques- 
tion of  intention,  to  be  deduced  from  the 
whole  instrument  and  the  circumstances;  and 
If  it  appears  that  the  performance  of  the  cov- 
enant was  intended,  and  not  merely  the  pay- 
ment of  damages  In  case  of  a  breach,  the 
covenant  will  be  enforced."  All  that  is  set- 
tled by  the  Insertion  of  a  simple  agreement 
to  pay  liquidated  damages  is"  that,  if  an  ac- 
tion is  brought  for'  damages,  the  recovery 
shall  be  for  the  amount  named,  neither  more 
nor  less.  Long  v.  Bowrlng,  33  Beav.  585. 
No  doubt  can  be  entertained  in  this  case  that 
the  parties  were  not  contemplating  a  breach 
of  the  contract,  nor  a  return  by  the  defend- 
ant to  the  practice  of  medicine  in  Annlston. 
He  was  on  the  eve  of  departure  to  another 
state,  which  be  expected  to  make  his  future 
home,  and  bad  decided  and  declared  that  he 
would  no  longer  practice  In  said  city.  The 
stipulation  to  which  we  have  adverted  is  no 
barrier  in  the  way  of  granting  complainant 
relief  by  injunction,  which  is  a  negative  spe- 
cific performance  of  the  contract.  Dooley  v. 
Watson,  1  Gray,  414;  Howard  v.  Woodward, 
10  Jut.  (N.  S.)  1123;  Fox  v.  Scard,  33  Beav. 
327;  2  High,  Inj.  f  1175,  The  complainant 
had  his  election  to  sue  for  damages  or  to 
have  the  agreement  performed  according  to 
Its  terms. 

The  various  grounds  of  demurrer  which 
we  have  consolidated  under  the  fourth  head 
of  the  foregoing  classification  were  directed 
to  the  failure  of  the  bill  to  allege  that  com- 
plainant was  authorized  to  practice  medi- 
cine in  Annlston  when  the  contract  was 
made.  The  bill  did  not  aver  that  complain- 
ant was  practicing  at  that  time,  and  it  will 
hardly  be  contended  that  it  was  necessary 
to  show  that  a  physician  Is  actually  prac- 
ticing before  he  can  contract  for  the  property 
and  good  will  of  another.  The  bill  not  alleg- 
ing that  complainant  was  practicing  when 
the  contract  was  made,  and  it  being  unneces- 
sary to  so  allege,  It  must  be  obvious  that  It 
was  likewise  unnecessary  to  make  the  allega- 
tions upon  the  subject  of  license  and  com- 
pliance with  the  law,  suggested  by  the  de- 
murrer. If  a  failure  upon  the  part  of  the  com- 
plainant to  comply  with  legal  requirements 
necessary  to  constitute  him  an  authorized 
practitioner;  If  he  was  practicing  when  the 
contract  was  made,  or  even  when  the  bill 
was  filed,— constituted  any  reason  why  he 
should  not  have  relief  against  the  defend- 
ant, an  appropriate  method  of  presenting  the 
defense  is  by  plea  or  answer.  It  is  a  fa- 
miliar rule  that  a  complainant  must  allege 
every  fact  essential  to  his  right  to  relief. 
At  the  same  time  illegality  is  not  presumed, 
and, when  the  facts  alleged  are  sufficient  to 


entitle  a  party  to  relief,  and  no  Illegality  or 
unlawful  conduct  is  shown  upon  the  face  of 
the  bill,  the  pleading  Is  sufficient;  and  if 
there  be  such  Illegality  as  will  defeat  the 
suit  the  defendant  must  bring  It  forward  by 
plea  o  •  answer.  Nelms  v.  Mortgage  Co.,  92 
Ala.  157,  9  South.  141,  and  authorities  cited. 
What  we  have  said  will  suffice  to  explain 
the  ground  of  our  opinion  that  the  city  court 
committed  no  error  in  overruling  the  demur- 
rer. The  bill  was  very  full  and  complete  In 
its  averments,  containing  some  even  that 
were  unnecessary.  In  contained  equity,  and 
the  motion  to  dismiss  was  properly  over- 
ruled. 

The  answer,  in  view,  no  doubt,  of  the  rule 
of  pleading  above  stated,  undertakes  to  de- 
fend against  the  bill,  by  making  allegations* 
which  were  doubtless  designed  to  show,  and 
which  it  is  argued  do  show,— First,  that 
when  the  contract  was  made  the  complain- 
ant had  not  procured  a  city  license,  hi  ac- 
cordance with  the  ordinances  of  Annlston, 
to  entitle  him  to  practice  there,  and  that  he 
was  not,  at  that  time,  authorized,  under  the 
laws  of  the  state  to  practice  In  Calhoun 
county;  and,  second,  that  when  the  bill  was 
filed  complainant  was  practicing  in  that 
county,  In  violation  of  law.  From  these 
premises  the  legal  conclusion  Is  drawn  by 
counsel  for  appellant  that  the  contract  was 
void  in  its  inception;  and,  furthermore,  that 
the  bill  cannnot  be  maintained,  since  it  was 
filed,  they  say,  in  aid  and  protection  of  the 
practice  which  complainant  was  carrying  on 
In  violation  of  the  laws  or  the  state. 

These  are  the  questions  which  have  been 
earnestly  pressed  upon  us  for  a  reversal  of 
the  decree,  and  to  decide  them  correctly  will 
require  an  examination  of  the  averments  of 
the  answer  and  the  evidence  in  the  case 
bearing  thereon.  It  is  sufficiently  averred 
and  proven  that  to  authorize  one  to  prac- 
tice medicine  in  Anntstou  on  January  3* 
1898,  a  license  was  required,  and  that  com- 
plainant had  not  taken  out  a  city  license  at 
that  time.  It  does  not  clearly  appear  from 
the  evidence  that  he  had  then  begun  his  pro- 
fessional career  in  that  place,  but  It  may  be 
conceded  that  such  was  the  case.  There 
was  no  law  requiring  any  license  to  make 
the  contract  we  have  under  consideration. 
It  was  not  unlawful,  nor  was  any  violation 
of  law  necessary  to  its  execution.  It  does 
not  appear  that  any  Infraction  of  the  law 
was  contemplated  In  the  making  of  It.  It 
was  not  void.  A  short  time  after  it  was 
made  the  city  license  was  taken  out,  and  it 
is  not  contended  that  when  the  aid  of  the 
court  was  sought  the  complainant  was  vio- 
lating any  law  or  ordinance  of  the  city  of 
Annlston  We  cannot,  therefore,  deny  relief 
for  anything  growing  out  of  the  omission  of 
the  complainant  to  have  a  city  license  when 
the  contract  was  made. 

We  have  only  now  to  consider  the  last 
question  which  has  been  insisted  upon,  and 
it  grows  out  of  the  averment  of  the  answei 
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wherein  It  Is  alleged  that  complainant  had 
not,  up  to  the  time  of  the  answer,  filed  a 
certificate  issued  by  any  medical  board  In 
the  state  of  Alabama,  with  the  probate  judge 
of  Calhoun  county,  to  be  registered  by  said 
probate  Judge,  so  as  to  entitle  him  to  prac- 
tice medicine  in  Calhoun  county.  No  mat- 
ter what  may  be  the  rule  in  a  court  of  law, 
in  an  action  for  a  breach  of  contract  it  Is 
everywhere  asserted  that  the  ground  of  the 
jurisdiction  in  equity  to  enjoin  a  violation 
of  a  valid  contract  in  restraint  of  competi- 
tion is  the  difficulty,  not  to  say  impossibility, 
of  computing  the  actual  damages  which  the 
complaining  party  may  sustain  by  the  loss 
of  bubinet.9  he  might  otherwise  procure.  If 
the  complainant  were  not  engaged  in  busi- 
ness, or  interested  therein,  it  is  obvious  he 
could  suffer  no  Injury  by  a  resumption  of 
business  by  the  covenantor.  For  these  rea- 
sons it  was  held  in  Berger  v.  Armstrong,  41 
Iowa,  447.  that  a  bill  fitted  for  an  injunction 
in  a  case  of  this  character  was  wholly  in- 
sufficient if  it  did  not  show  that  the  com- 
plainant was  himself,  when  the  injunction 
was  applied  for,  engaged  in  the  business 
which  the  defendant  had  agreed  not  to  car- 
ry on  In  a  town  of  that  state.  Thus  it  is 
that  the  business,  or  some  substantial  in- 
terest therein,  is  an  essential  part  of  the 
case  to  be  made  by  the  bill.  From  these 
premises  it  is  argued,  and  with  great  force, 
that  since  it  Is  necessary  to  call  to  complain- 
ant's aid.  In  making  out  his  case,  the  prac- 
tice of  his  profession,  or  some  substantial 
interest  therein,  a  court  of  equity  will  repel 
him.  If  he  is  violating  the  law,  in  the  very 
practice  he  seeks,  to  protect.  The  law,  out 
of  no  consideration  for  a  defendant  but 
from  a  resolution  to  maintain  Its  own  su- 
premacy, w'll  not  aid  a  plaintiff  or  complain- 
ant to  recover  for  injury  to  an  unlawful 
business.  Smith  v.  Dinkelspiel,  91  Ala.  528, 
8  South.  490.  The  illegality  of  the  complain- 
ant's business  whether  conducted  by  him- 
self or  conjointly  with  his  partner,  not  ap- 
pearing by  his  pleadings  or  proofs,  It  must 
be  set  up  by  the  defendant,  and  the  aver- 
ments, whether  contained  in  a  plea  or  an- 
swer, must  be  sufficient  In  their  statement 
of  facts  to  show  the  illegality.  Wilde  v. 
Wilde.  37  Neb.  891,  56  N.  W.  724.  The  only 
averment  of  the  answer  upon  the  subject 
of  the  status  of  complainant's  business  when 
the  bill  was  filed  Is  that  quoted  above.  It 
asserts  simply,  in  substance,  that  complain- 
ant had  not  filed  *a  certificate— doubtless 
meaning  a  certificate  of  qualification— with 
the  probate  judge  of  Calhoun  county,  and 
the  evidence  goes  no  further  than  this  ex- 
tent Does  this  show  a  violation  of  the 
law?  If  an  indictment  against  the  complain- 
ant contained  no  more  than  this,  would  It 
not  be  subject  to  demurrer  or  motion .  to 
quash?  If  the  defendant  had  brought  for- 
ward the  defense  by  a  plea  containing  only 
that  averment,  would  it  have  been  adjudged 
valid,  if  set  down  for  hearing  upon  its  suffi- 


ciency? A  demurrer  to  an  answer  Is  un- 
known to  chancery  practice,  and  if  the  an- 
swer setting  up  new  matter  fails  to  contain 
sufficient  matter  to  bar  relief  the  defendant 
alone  must  bear  the  consequence  of  the  im- 
perfect manner  in  which  he  puts  forward 
his  defense.  Salmon  v.  Clagett,  8  Bland, 
141.  We  are  compelled  to  say  that  what- 
ever the  real  facts  may  have  been,  we  can- 
not conclude  from  anything  contained  in 
the  answer,  or  even  from  the  evidence,  that 
complainant  was  illegally  practicing  medi- 
cine In  Aoniston.  which  is  situated  In  Cal- 
houn county,  where  he  instituted  his  suit. 
The  act  of  February  18,  1891,  amendatory 
of  section  4078  of  the  Criminal  Code  (Acts 
1890-91.  p.  857),  prohibits  the  practicing  of 
medicine  or  surgery  In  the  state  without 
having  first  obtained  a  certificate  of  qualifi- 
cation from  one  of  the  authorized  boards  of 
medical  examiners  of  this  state,  with  a  pro- 
viso excepting  from  Its  operation  physicians 
then  practicing  in  the  state,  who  were  grad- 
uates of  a  respectable  medical  college,  and 
had  complied  with  the  law  of  having  their 
diplomas  recorded  by  the  judge  of  probate 
of  the  county  In  which  they  were  practicing, 
and  also  physicians  who  had  practiced  In 
this  state  for  five  years.  An  indictment  un- 
der this  act  making  the  charge  in  the  lan- 
guage of  the  main  cause,  would  be  good 
without  negativing  that  the  defendant  came 
within  the  exceptions  contained  in  the  pro- 
viso. Bell  v.  State  (Ala.)  15  South.  557. 
Under  this  act  there  Is  no  authority  to  prac- 
tice under  a  license,  and  hence  an  indict- 
ment for  practicing  without  a  license  Is  no 
longer  good.  Nelson  v.  State,  97  Ala.  79.  12 
South.  421  If  the  answer  bad  alleged  that 
the  complainant  was  practicing  medicine  In 
Calhoun  county  without  having  obtained  a 
certificate  of  qualification  from  one  of  the 
authorised  boards  of  medical  examiners  of 
this  state,  it  would  have  made  a  prima  facie 
case  of  illegal  practicing,  which  he  would 
have  been  forced  to  meet  either  by  bring- 
ing himself  within  the  proviso  or  by  proving 
that  be  had  the  proper  certificate  of  quali- 
fication (Porter  v.  State,  58  Ala.  66),  and 
that  had  been  recorded  In  the  office  of  the 
probate  Judge  in  the  county  where  he  re- 
sided when  it  was  Issued  (Code  1886,  |  1306). 
Until  recorded,  it  cannot  be  said  to  be  com- 
plete, nor  to  possess  any  efficacy,  as  an  au- 
thority to  practice  medicine.  Nicholson  v. 
State,  100  Ala.  132,  14  South.  746.  Constru- 
ing the  averments  of  the  answer  most 
strongly  against  the  pleader,  it  must  be  held 
that  complainant  had  procured  a  certificate 
of  qualification,  which  he  had  not  recorded 
in  Calhoun  county.  It  was  not  averred  that 
the  complainant  resided  in  Calhoun  county 
when  the  certificate  was  issued  to  him.  and 
it  was  not  necessary  to  record  it  there  when 
such  was  the  case.  Non  constat  but  that 
he  procured  It  In  another  county,  where  be 
then  resided,  and  It  had  been  there  record- 
ed.   In  the  absence,  of  a  sufficient  answer. 
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-defendant  was  pnt  to  no  proof  on  this  sub- 
ject The  attempted  defense  has  not  been 
maintained.  There  is  no  error  in  the  rec- 
ord, and  the  decree  is  affirmed. 


BROWN  v.  STATE. 
<Supreme  Court  of  Alabama.    Dec.  18.  1805.) 
Adultert — Evidence— Jurisdiction — Irstbcc- 
tions. 

1.  On  a  trial  for  living  in  adultery,  it  was 

E roper  to  admit  evidence  that  defendant  and 
is  paramour  and  her  two  children  embarked 
together  on  defendant's  boat,  after  taking  meas- 
ures to  avoid  her  husband,  and  that  defendant 
refused  to  leave  her  on  shore  till  the  next 
morning,  saying  he  could  make  her  comfortable 
in  the  cabin  of  his  boat. 

2.  It  was  proper  to  admit  evidence  that, 
-when  the  paramour  and  defendant  were  ar- 
rested, she  was  living  in  the  same  house  with 
defendant,  and  was  cooking  his  breakfast,  and 
that  there  was  but  one  bed  in  the  house,  and 
that  when  she  and  defendant  were  leaving  the 
house  they  took  their  clothes  from  the  same  box 
under  the  bed. 

3.  Cr  Code,  J  3719,  providing  that,  where 
an  offense  is  committed  partly  in  one  county 
and  partly  in  another,  or  the  acta  constituting 
the  offense  occur  in  two  or  more  counties,  the 
jurisdiction  is  in  either,  does  not  authorize  a 
conviction  for  living  in  adultery  in  a  county  in 
which  the  parties  agreed  to  go  to  another  coun- 
ty for  auch  purpose,  though  they  lived  in  adul- 
tery in  the  latter  county. 

4.  It  is  error  to  refuse  to  charge  that,  be- 
fore the  Jury  can  convict,  they  must  be  satis- 
fied to  a  moral  certainty,  not  only  that  the  proof 
is  consistent  with  defendant's  guilt,  but  that 
it  is  inconsistent  with  every  other  rational  con- 
clusion. 

Appeal  from  circuit  court,  Baldwin  county; 
William  S.  Anderson,  Judge. 

Nicholas  Brown  was  convicted  of  living  in 
adultery  with  Caroline  Barado,  and  appeals. 
Reversed. 

On  the  trial  of  the  cause,  as  is  shown  by 
■the  bill  of  exceptions,  the  state  introduced 
.as  a  witness  one  Waukine  Pose,  who  testified 
that  he  knew  the  defendant  and  Caroline 
Barado  and  Phillip  Barado,  who  was  the 
husband  of  Caroline  Barado.  This  witness 
was  asked,  "Do  you  know  the  time  Caroline 
Barado  left  in  the  boat  ?"  The  defendant  ob- 
jected to  this  question,  because  it  called  for 
immaterial  and  irrelevant  evidence.  The 
-court  overruled  the  objection,  and  the  de- 
fendant duly  excepted.  In  answer  to  that 
question,  the  witness  stated  that  he  knew 
when  Caroline  Barado  left  in  the  boat;  that 
the  defendant  and  Caroline  Barado  went 
from  his  wharf  In  Baldwin  county,  Ala.,  in 
-defendant's  boat.  In  the  summer  of  1805,  go- 
ing in  the  direction  of  Mobile,  Ala.  The  de- 
fendant moved  to  exclude  this  testimony,  on 
the  ground  that  it  was  immaterial,  irrele- 
vant, anrt  Inadmissible,  and  duly  excepted  to 
the  court's  overruling  his  motion.  The  state 
introduced  as  a  witness  one  Frank  Grass, 
who,  upon  being  told  by  the  solicitor  to  tell 
what  he  knew  about  the  case,  testified  as 
follows:  "Mrs.  Caroline  Barado  came  to  wit- 
jaess'  house  at  Point  Clear,  Baldwin  county, 


Ala.,  and  in  about  fire  minutes  thereafter 
defendant  came  In,  and  said  to  said  Caroline, 
'Let's  go.'  That  said  Caroline  replied.  'I 
don't  know  what  I  am  going  to  do.'  That  de- 
fendant then  asked  witness  to  take  said 
Caroline  on  the  beach,  and  that  witness  re- 
plied, 'No,  sir;  I  don't  want  any  trouble  in 
my  house.'  That  said  Caroline  then  sent  one 
Fred,  known  as  'Dutch  Charlie,'  on  the  beach 
to  see  if  he  could  see  Phillip  Barado,  and  that 
said  Fred  came  back  and  said  'No.'  That  de- 
fendant then  said  to  Caroline,  'Let's  go  now; 
we  have  a  fair  wind.'  That  witness  did  not 
see  Caroline  Barado  and  defendant  again  be- 
fore he  saw  them  in  court  on  trial  for  this 
cause."  The  defendant  objected  to  the  testi- 
mony of  this  witness,  and  moved  to  exclude 
It  from  the  Jury,  on  the  ground  that  it  was 
immaterial,  irrelevant,  and  inadmissible. 
The  court  overruled  the  objection  and  mo- 
tion, and  to  this  ruling  the  defendant  duly 
excepted.  James  W.  O'Neil,  as  a  witness  for 
the  state,  testified  as  follows:  That  he  knew 
the  defendant  and  Caroline  Barado;  that  he 
saw  the  defendant  and  Caroline  Barado  and 
her  two  children  at  the  wharf  at  Daphne, 
Baldwin  county,  Ala.,  late  In  the  afternoon, 
and  there  was  a  heavy  squall  coming  up, 
and  that  the  witness  said  to  defendant,  "Mrs. 
Barado  had  better  stop  at  my  house."  to 
which  the  defendant  replied  that  he  had  a 
comfortable  cabin  on  the  boat,  and  could 
keep  her  comfortable  in  there.  That  witness 
looked  out  early  the  next  morning  towards 
the  wharf  to  see  if  he  could  see  anything 
of  the  defendant  and  Mrs.  Barado,  and  that 
he  saw  the  boat  of  defendant  lying  at  anchor 
a  short  distance  from  the  wharf,  and  In  the 
cabin  he  saw  the  heads  of  four  persons,  a 
man,  a  woman,  and,  apparently,  two  chil- 
dren. The  defendant  moved  to  exclude  this 
testimony  from  the  jury,  on  the  ground  that 
it  was  immaterial,  irrelevant,  incompetent, 
and  inadmissible.  The  court  overruled  the 
motion,  •  and  the  defendant  duly  excepted. 
The  state  Introduced  the  showing  as  to  what 
the  sheriff  of  Mobile  county  and  one  of  his 
deputies  would  testify  if  present  at  the  trial. 
The  testimony  set  out  in  said  showing  was 
as  follows:  "That  on  September  2t$.  1805, 
they  arteeted  Caroline  Barado  and  Nicholas 
Brown  under  a  warrant  Issued  by  the  jndge 
of  the  county  court  of  Baldwin  county.  Ala., 
under  a  complaint  charging  them  with  living 
together  In  adultery.  That  they  arrested 
Caroline  Barado  at  a  house  on  Little  Dauphin 
Island.  Mobile  county,  Ala.,  while  she  was 
cooking  breakfast  at  the  house  where  Nicho- 
las Brown  resided.  That  said  houpe  had 
only  one  bed  In  It,  which  was  a  double  bed. 
and  had  two  pillows  on  it.  That  they  ar- 
rested Nicholas  Brown  where  he  was  fishing 
In  the  neighborhood  of  said  bouse  in  said 
county.  That  said  Caroline  Barado  and  said 
Nicholas  Brown,  on  being  permitted  to  get 
some  clothing  to  take  with  them  before  leav- 
ing the  place,  each  took  clothing,  Including 
underclothing,  from  the  same  box  under  the 
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bed  In  said  house.  That  when  the  witnesses  | 
went  to  said  house  and  arrested  said  Caro- 
line Barado  there  was  a  woman's  nightgown 
on  or  near  the  bed  above  described."  Tbe 
defendant  objected  to  each  separate  portion 
of  the  testimony  of  these  witnesses,  as  con- 
tained In  the  showing,  and  the  whole  of  the 
testimony,  as  stated  therein,  and  moved  to 
exclude  the  testimony  on  the  ground  that 
such  testimony  was  irrelevant,  Incompetent, 
and  Inadmissible.  The  court  overruled  each 
separate  objection  and  motion,  and  to  each 
ruling  the  defendant  separately  excepted. 
This  was  all  the  evidence  introdhced  by  the 
state,  and  the  defendant  moved  the  court  to 
exclude  all  of  such  evidence,  which  motion 
the  court  overruled,  and  the  defendant  ex- 
cepted. Thereupon  the  defendant  moved  the 
court  to  discliarge  him.  The  court  overruled 
this  motion,  and  the  defendant  duly  except- 
ed. The  defendant  Introduced  evidence  tend- 
ing to  show  that  he  was  not  guilty  as  char- 
ged In  the  indictment;  that  he  had  been  em- 
ployed by  Phillip  Barado,  the  husband  of 
Caroline  Barado,  and  that,  when  he  left  the 
employment,  Caroline  Barado  requested  him 
to  take  her  and  her  two  children  to  Mobile, 
which  the  defendant  did;  that  afterwards, 
at  the  request  of  said  Caroline  Barado,  he 
took  her  to  Little  Dauphin  Island,  in  Mobile 
county,  Ala.,  where  she  was  employed  by  the 
defendant  to  cook,  clean  up  defendant's 
house,  and  wash  for  him.  In  the  court's  gen- 
eral charge  to  the  Jury,  among  other  things, 
he  instructed  them  as  follows:  "If  the  de- 
fendant and  Caroline  Barado  agreed  In  this 
county  to  go  to  Mobile  county,  Ala.,  and  live 
In  the  state  of  adultery,  and  went  off  from 
Point  Clear  under  the  circumstances  de- 
scribed by  the  witnesses  In  this  case,  and 
then  went  together  to  Mobile  county,  and 
lived  in  the  state  of  adultery,  and  such  living 
together  was  a  consummation  of  the  previ- 
ous agreement,  he  would  be  guilty."  To  this 
portion  of  the  court's  general  charge  the 
defendant  duly  excepted.  The  defendant 
requested  the  court  to  give  to  the  Jury 
the  following  written  charge,  and  duly  ex- 
cepted to  the  court's  refusal  to  give  the 
same:  (a)  "The  court  charges  the  Jury  that 
before  the  Jury  can  convict  the  defendant 
they  must  be  satisfied,  to  a  moral  certainty, 
not  only  that  the  proof  Is  consistent  with  the 
defendant's  guilt,  but  that  It  Is  wholly  in- 
consistent with  every  other  rational  conclu- 
sion; and  unless  the  jury  are  so  convinced 
by  the  evidence  of  defendant's  guilt  that 
they  would  each  venture  to  act  upon  that  de- 
cision In  matters  of  the  highest  concern  and 
importance  to  his  own  Interest,  then  they 
must  find  the  defendant  not  guilty." 

Chas.  L.  Bromberg,  Jr.,  for  appellant.  Wm. 
C.  FItts,  Atty.  Gen.,  for  the  State. 

BRICKELL,  C.  3.  Adultery,  "the  volun- 
tary sexual  intercourse  of  a  married  person 
with  one  not  the  husbi  nd  or  wife,"  is  not 
the  offense,  but  an  element  or  constituent  of 


the  offense,  the  statute  renders  Indictable. 
Cr.  Code,  f  4012  As  has  been  often  explain- 
ed, the  statute  Is  directed  against  a  state  or 
condition  of  cohabitation  the  parties  intend 
to  continue  so  long  as  they  may  choose,  as 
distinguished  from  a  single  act  or  occasional 
acts  of  Illicit  sexual  Intercourse.  This  state 
or  condition  may  well  be  assumed  in  a  single 
day,  if  the  parties  so  design,  as  any  other 
state  or  condition  may  be  so  assumed-  If 
for  a  single  day  they  live  together  in  adul- 
tery, intending  a  continuance  of  the  connec- 
tion, the  offense  is  committed,  though  the  co- 
habitation may  be  broken  off  or  interrupted 
from  any  cause  whatever.  Hall  v.  State,  53 
Ala.  483;  Lawson  v.  State,  20  Ala.  65;  Col- 
lins v.  State,  14  Ala.  608;  State  v.  Glaze,  9 
Ala.  283.  It  Is  but  seldom  the  offense.  In 
its  entirety,  is  capable  of  direct,  positive 
proof.  It  is  generally  to  be  inferred  from 
facts  and  circumstances,  leading  to  it  as  a 
necessary  conclusion.  In  Lawson  v.  State, 
supra,  It  was  said  by  Goldthwalte,  J.:  'The 
fact  of  illicit  Intercourse  Is  one  which,  from 
Its  nature,  can  very  rare-y  be  directly  prov- 
ed, and  must  In  the  very  great  majority  of 
cases  be  Inferred  from  circumstances,  the 
weight  and  conclusiveness  of  which  vary  ac- 
cording to  the  situation  of  the  parties,  the 
habits  of  socletj  aid  other  incidental  cir- 
cumstances. Facts,  apparently  trivial  and 
innocent  In  themselves,  sometimes  derive  im- 
portance from  their  conLection  and  combina- 
tion with  other  facts."  The  fact  that  the  de- 
fendant and  the  woiuar,  with  her  two  chil- 
dren, came  to  Baldwin  county  together,  in 
the  boat  of  the  defendant;  that  she  went  to 
the  house  of  Grass,  and  that  a  few  minutes 
after  her  arrival  the  defendant  went  to  the 
bouse,  and  the  convert  a  tlon  there  occtirring 
between  them:  the  request  made  by  the  de- 
fendant of  Grass  to  »ake  the  woman  to  the 
beach,  and  his  response;  the  sending  out  on 
the  beach  to  see  If  the  husband  of  the  wo- 
man conld  be  seen,  and,  when  It  was  ascer- 
tained that  he  could  not,  their  departure  for 
the  boat  of  defendant,  and  leaving  in  the 
boat  with  the  two  children;  the  proposal  of 
O'Nell  that  the  woman  should  stop  at  his 
houae;  the  answer  of  defendant,  In  her  pres- 
ence, that  there  was  a  cabin  on  the  boat  in 
which  she  could  be  comfortable;  that  on  the 
next  morning  the  boat  was  at  anchor  a  6hort 
distance  from  the  wharf,  and  in  the  cabin 
there  were  apparent  the  heads  of  four  per- 
sons, a  man,  a  woman,  and  two  children; 
the  manner  and  condition  in  which  the  de- 
fendant and  the  woman  were  living,  and  their 
conduct  when  arrested  In  Mobile  to  answer 
the  accusation,— were  facts  and  circumstan- 
ces not  without  relevancy,  and  proper  for  the 
consideration  of  the  Jury.  In  determining 
whether  the  state  and  condition  to  which  the 
statute  Is  directed  had  been  assumed.  Their 
sufficiency— their  weight  and  conclusiveness 
—It  was  the  province  of  the  Jury  to  deter, 
mine,  under  proper  instructions  from  the 
court.    The  Immediate  tendency  of  the  evi- 
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dence  touching  the  condition  in  whieh  the 
parties  were  living,  and  their  conduct  when 
arrested  in  Mobile,  was  io  show  unlawful  co- 
habitation in  Mobile,-*  distinct,  substantive 
offense,  independent  01  that  charged  in  the 
accusation,  and  yet  not  'nconBistent  with  or 
negativing  that  charge;  for  it  may  well  be 
that,  at  different  periods  of  time,  the  rela- 
tion or  condition  to  which  the  statute  refers 
may  exist  in  two  or  more  counties.  It  is 
true,  as  is  insisted  in  the  argument  of  coun- 
sel, that  the  general  principle  is  that  evi- 
dence of  a  distinct,  substantive  offense  is 
not  admissible  in  support  of  another  offense. 
The  rule  has  its  exceptions,  and  of  these 
a  recognized  exception  is  that,  when  it  is  ma- 
terial to  show  the  Intent  with  which  the  par- 
ticular act  or  acts  charged  was  done,  evi- 
dence of  another  similar  act,  or  other  similar 
acts,  though  in  itself,  or  of  themselves,  con- 
stituting a  criminal  offense,  may  be  given. 
Gassenheimer  v.  State,  52  Ala.  313.  The  state 
and  condition  in  which  the  parties  were  liv- 
ing in  Mobile,  It  is  apparent,  was  assumed 
in  but  a  brief  space  of  time  after  the  occur- 
rence of  the  circumstances  in  Baldwin  coun- 
ty. If,  subsequent  to  these  occurrences,  the 
parties  are  found  living  in  the  state  and  con- 
dition they  indicate,  an  inference  may  arise 
that,  though  there  was  a  change  of  locality, 
the  state  and  condition  was  continuous.  In 
Com.  v.  Nichols,  114  Mass.  285,  it  was  ruled 
that  acts  of  adultery  between  the  defendant 
and  the  same  woman,  near  the  time  of  the 
adultery  for  which  he  was  indicted,  though 
committed  in  another  county,  were  proper  to 
be  proved  in  support  of  the  indictment.  In 
Law  son  v.  State,  supra,  it  was  held  admis- 
sible to  show  that  subsequent  to  the  finding 
of  the  Indictment,  the  parties  were  living  In 
adultery,  If  the  time  Intervening  was  not  of 
such  length  as  to  rtpel  ?ll  reasonable  infer- 
ence that  there  wab  between  the  two  condi- 
tions continuity  or  connection.  We  find  no 
error  in  the  rulings  of  the  court  below  as  to 
the  admissibility  of  eviuence. 

The  substance  of  the  Instruction  to  the 
jury  to  which  an  exception  was  reserved  is 
that  if  the  defendant  am1,  the  woman  agreed 
to  go  to  Mobile  countv  and  there  live  in 
adultery,  and  Id  pursuance  of  the  agreement 
they  did  go  to  Mobile  a/id  live  in  that  con- 
dition, there  could  be  a  conviction  uuder  the 
accusation.  As  we  gnther  from  the  argu- 
ment of  counsel,  the  instruction  was  sup- 
posed to  be  authorized  by  the  statute  (Cr. 
Code,  |  3719),  which  declares  that  "when  an 
offense  is  committed  partly  in  one  county 
and  partly  In  another,  or  the  acts,  or  effects 
thereof,  constituting,  or  requisite  to  the  con- 
summation of  the  offejse,  occur  in  two  or 
more  counties,  the  ju:isdictIon  is  in  either 
county."  It  was  a  tule  of  the  common  law 
that  when  an  offense  -as  constituted  by  a 
series  of  acts,  a  part  of  which  were  done  in 
one  county  and  a  part  ir.  another,  there  could 
be  no  prosecution  in  wither,  unless  so  much 
was  done  in  the  one  a.'  would  constitute  a 


complete  offense.  1  Blsh.  Cr.  Proc.  §  54.  Ex- 
amples of  the  application  of  the  rule  will  be 
found  in  1  Chit  Cr.  Law,  177;  5  Bac.  Abr. 
tit  "Indictment"  subd.  2.  The  controlling 
purpose  of  the  present  statute  was  the  abro- 
gation of  the  rule  of  the  common  law.  A 
single,  indivisible  offense,  not  consisting  of 
several  parts,  is  not  within  the  operation  of 
the  statute.  If  there  was  no  more  In  Bald- 
win county  than  the  agreement  of  the  par- 
ties to  live  in  adultery  in  Mobile  county, 
however  immoral  the  agreement  was,  an  in- 
dictable offense  was  not  committed.  Miles 
v.  State,  58  Ala.  390;  Shannon  v.  Com.,  14 
Pa.  St  226;  Smith  v.  Com.,  54  Pa.  St.  209. 
The  offense  the  statute  denounces  may  have 
been  contemplated,  but  it  rested  In  contem- 
plation merely.  There  was  not,  and  could 
not  be  elsewhere  than  in  Mobile  county,  an 
attempt  to  commit  it.  An  attempt  to  com- 
mit a  crime  may  be  indictable;  but  the  mere 
Intent  to  commit  ir.  unaccompanied  by  any 
act  In  furtherance  of  the  intent,  cannot  be 
matter  of  indictment.  The  living  together  in 
adultery,  the  state  or  condition  against  which 
the  statute  is  directed,  i- .  its  nature  and  es- 
sence, is  a  single,  indivisible  offense,  which 
cannot  be  severed  It  commences  when  the 
state  or  condition  is  assumed,  and  not  until 
it  is  assumed;  and  it  Is  indictable  only  when 
and  where  the  state  o-  condition  is  actually 
and  intentionally  entered  upon  and  assumed. 
There  was  error  in  the  giving  of  this  Instruc- 
tion. The  instruction  requested  by  the  de- 
fendant was  extracted  literally  from  an  in- 
struction which  was  declared  at  the  last  term 
to  assert  a  correct  legal  proposition.  Bur- 
ton v.  State  (Ala.)  18  South.  284.  When  an- 
alyzed and  interpreted,  the  instruction  means 
no  more'than  that  the  guilt  of  the  accused 
must  be  fully  proved,— as  it  is  usually  ex- 
pressed, proved  beyond  a  reasonable  doubt,— 
and  that  this  degree  of  proof  Is  not  reached 
unless  all  reasonable  supposition  of  Inno- 
cence Is  excluded  When,  In  Its  present 
form,  the  Instruction  may  be  given,  the  court, 
ex  mero  motu.  if  apprehensive  that  it  may 
unduly  influence  the  Jury,  or  that  it  may  mis- 
lead them,  has  the  power,  and  it  may  become 
a  duty,  to  explain  Its  true  Interpretation  and 
meaning.  McKleroy  v.  State,  77  Ala.  95. 
For  the  errors  pointed  out  the  Judgment  must 
be  reversed,  and  the  cause  remanded.  The 
defendant  will  remain  in  custody  until  dis- 
charged by  due  course  of  law. 


HOWARD  v.  STATE. 

(Supreme  Court  of  Alabama.    Dec.  18,  1895.) 

Criminal  L*w—  Objections  to  Jury  —  Bheep 
Stealing— Election  between  Counts 
—Evidence— Instructions. 

1.  The  objection  that  a  petit  Jury  was  Ir- 
regularly impaneled  cannot  be  raised  for  the 
first  time  on  appeal. 

2.  Where  an  indictment  contains  two 
counts,— one  charging  the  stealing  of  a  sheep 
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belonging  to  a  certain  person,  which  is  made  a 
felony  by  Cr.  Code,  §  3789;  and  the  other  char- 
ging the  branding  of  a  sheep,  the  property  of 
the  same  person,  with  intent  to  defraud,  which, 
under  section  3831,  is  punishable  in  the  same 
manner  as  the  stealing  of  a  sheep,— the  state 
will  not  be  required  to  elect  on  which  count  it 
will  try  defendant,  or  the  particular  animal 
which  it  claims  to  be  the  subject  of  the  offense. 

3.  It  was  not  error,  on  the  trial  for  sheep 
stealing,  to  allow  a  witness  to  testify  that  he 
saw  several  of  the  prosecutor's  sheep  whose 
marks  had  been  changed  to  those  of  defendant 

4.  The  state's  evidence  should  not  be  strick- 
.  en  out,  as  insufficient  to  support  a  conviction, 

merely  because,  when  disconnected,  it  is  weak 
and  inconclusive,  if,  when  combined,  it  may  be 
sufficient  to  satisfy  the  jury  of  defendant's  guilt. 

5.  It  was  proper  to  refuse  to  charge  that 
defendant  should  be  acquitted  if  the  jury  be- 
lieved, from  the  evidence,  that  there  was  any 
likelihood  of  hib  innocence. 

6.  It  was  proper  to  refuse  to  charge  that, 
if  the  evidence  satisfied  the  jury  that  it  was 
merely  likely  that  defendant  was  guilty,  they 
should  acquit  him. 

7.  It  was  proper  to  refuse  to  charge  that  a 
mere  likelihood  of  defendant's  innocence,  found- 
ed on  the  evidence,  was  sufficient  for  his  ac- 
quittal. 

8.  It  was  error  to  refuse  to  charge  that  the 
jury  must  acquit  defendant  if  his  conduct,  on  a 
reasonable  hypothesis,  was  consistent  with  bis 
innocence. 

Appeal  from  circuit  court,  Washington 
county;  William  8.  Anderson,  Judge. 

Francis  A.  Howard  wag  convicted  of  steal- 
ing a  sheep,  and  appeals.  Reversed. 

The  appellant  was  tried  under  the  follow- 
ing Indictment:  "The  grand  jury  of  said 
county  charge  that,  before  the  finding  of  thlH 
indictment,  Francis  A.  Howard  feloniously 
took  and  carried  away  one  sheep,  the  per- 
sonal property  of  William  Q.  Pringle.  The 
grand  Jury  of  said  county  charge  that,  before 
the  finding  of  this  indictment,  Francis  A. 
Howard,  with  intent  to  defraud,  did  mark 
or  brand  an  unmarked  sheep,  or  did  alter  or 
deface  the  mark  or  brand  of  such  animal, 
the  property  of  William  (1.  Pringle,— against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama." On  the  trial  of  the  cause,  as  is 
shown  by  the  bill  of  exceptions,  the  state  In- 
troduced as  a  witness  W.  G.  Pringle,  who 
testified  that  he  saw  the  defendant  driving 
a  flock  of  sheep,  in  which  were  some  be- 
longing to  witness,  some  to  the  defendant, 
and  some  to  other  persons.  The  defendant 
then  moved  the  court  to  require  the  state 
to  elect  on  which  count  in  the  indictment  It 
would  proceed,  whether  for  the  larceny  of 
the  sheep,  or  for  the  alteration  of  the  mark 
of  a  sheep.  Tbe  court  refused  this  motion, 
and  the  defendant  duly  excepted.  Darby 
Odoni,  a  witness  for  the  state,  testified  that 
he  had  seen  a  sheep  which  belonged  to  W. 
Q.  Pringle  feeding  with  other  sheep  near  the 
house  of  the  defendant,  and  that  the  mark 
of  this  sheep  had  been  changed  from  Prin- 
gle's  mark  to  the  defendant's  mark.  He 
identified  the  sheep  on  account  of  its  unusual 
appearance  and  peculiar  spots.  J.  H.  Stokes, 
one  of  the  witnesses  for  tbe  plaintiff,  upon 
being  asked  if  he  had  seen  any  of  Pringle's 
sheep  whose  mark  had  been  changed  to  the 


defendant's  mark,  testified  "that  he  had  seen 
several  of  Pringle's  sheep  whose  mark  had 
been  changed  from  Pringle's  mark  to  the 
defendant's."  The  defendant  objected  to  the 
witness  being  allowed  to  testify  as  to  the 
change  of  the  mark  of  more  than  one  sheep, 
or  of  any  other  sheep  than  the  one  for  which 
the  defendant  was  being  prosecuted,  and 
moved  to  exclude  this  testimony  of  the  wit- 
ness Stokes.  The  court  overruled  the  ob- 
jection and  motion,  and  to  this  ruling  the  de- 
fendant duly  excepted.  The  defendant,  as 
a  witness  In  his  own  behalf,  testified  that  be 
had  never  stolen  or  taken  away  any  sheep 
belonging,  to  W.  Q.  Pringle,  or  changed  the 
mark  of  any  sheep  belonging  to  him;  that 
he  did  not  remember  the  circumstances  men- 
tioned by  the  witness  Pringle,  but  that  it 
was  quite  common  for  the  sheep  of  different 
persons  to  mingle  in  the  same  flock  when  be- 
ing herded  or  driven,  since  the  sheep  of  dif- 
ferent persons  in  the  same  neighborhood 
used  the  same  range.  This  being  substantial 
ly  all  the  evidence,  the  defendant  moved  the 
court  to  exclude  all  of  the  testimony  for  tbe 
state.  The  court  overruled  this  motion,  and 
the  defendant  duly  excepted  to  such  ruling. 
The  defendant  then  moved  that  the  state 
be  required  to  elect  on  which  count  in  tbe 
Indictment  it  would  proceed,  and  the  solicitor 
thereupon  elected  to  proceed  on  the  first 
count,  for  the  larceny  of  the  sheep  which  had 
been  described  by  the  witness  Odom.  Tbe 
defendant  requested  the  court  to  give  to  the 
jury  the  following  written  charges,  and  sep- 
arately excepted  to  the  court's  refusal  tc 
give  each  of  them  as  asked:  (H)  "The  court 
charges  the  Jury  that  if  they  believe  the 
evidence  in  this  case,  they  must  find  tbe  de 
fendant  not  guilty."  (E)  "The  Jury  must 
find  the  defendant  not  guilty  if  the  conduct 
of  said  defendant,  upon  a  reasonable  by 
po thesis,  is  consistent  with  Innocence."  (l» 
"The  court  charges  the  Jury  that  If  they  be- 
lieve, from  the  evidence,  that  there  la  any 
likelihood  of  the  defendant's  Innocence,  they 
should  acquit  him."  (2)  'The  court  charges 
the  jury  that  If  the  evidence  satisfies  theni 
that  it  Is  merely  likely  that  the  defendant 
Is  guilty,  they  should  acquit  hint"  «4)  'The 
court  charges  the  jury  that  a  mere  likelihood 
of  the  defendant's  innocence,  founded  on  tbe 
evidence,  Is  sufficient  for  his  acquittal" 

Clarke  &  Webb,  for  appellant  Wm.  C. 
Pitts,  Atty.  Gen.,  for  the  State. 

BRICKELL,  O.  J.  1.  Irregularity  in  tbe 
organisation  or  Impaneling  of  a  petit  Jury  is 
waived,  If  objection  because  of  it  Is  not  made 
before  entering  on  the  trial.  If  first  pre- 
sented on  error,  as  In  the  present  case,  as 
cause  for  the  reversal  of  a  Judgment  of  con- 
viction, It  comes  too  late.  It  is  not  neces- 
sary, therefore,  to  decide  whether,  in  the  or- 
ganization of  the  petit  jury,  In  the  events 
which  had  occurred,  there  was  regularity  oi 
Irregularity.    1  Thomp.  Trials,  §  113. 
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2.  Tjareeny  of  any  one  of  the  domestic  ani- 
mals enumerated  In  the  statute,  or  the  mark- 
ing or  branding  of  them  with  Intent  to  de- 
fraud, or  altering  or  defacing  a  mark  or 
brand.  Is  a  felony.  Cr.  Code,  §§  3789-3831. 
The  several  offenses  are  of  the  same  general 
nature,  and  belong  to  the  same  family  of 
crimes,  and  the  mode  of  trial,  and  nature  and 
degree  of  punishment,  are  the  same.  Join- 
ing or  Including  them  In  different  counts  of 
the  same  Indictment  Is  sanctioned  by  the 
rules  of  the  common  law  as  It  prevails  In 
this  state,  and  by  long  usage.  1  Brick.  Dig. 
p.  500,  Sf  750,  751;  3  Brick.  Dig.  p.  281,  § 
474.  The  theory  on  which  the  Joinder  pro- 
ceeds is  that  each  count  alleges  a  distinct, 
substantive  offense;  but,  in  practice,  it  is 
generally  intended  to  meet  the  different 
phases  hi  which  the  evidence  may  present 
the  same  offense.  Adams  v.  State,  55  Ala. 
143;  Orr  v.  State  (Ala.)  18  South.  142. 

3.  In  Mayo  v.  State,  30  Ala.  32,  it  was  said: 
"When  two  distinct  felonies  are  charged  in 
different  counts,  it  is  not  a  matter  of  legal 
right,  pertaining  to  the  accused,  that  the 
state  should  be  compelled  to  elect  for  which 
one  of  the  offenses  It  will  prosecute;  nor 
will  the  court  compel  such  election,  when 
the  two  counts  are  joined,  in  good  faith,  for 
the  purpose  of  meeting  a  single  offense.  It  Is 
a  practice  sanctioned  by  common  custom, 
and  by  the  law,  to  charge  a  felony  in  differ- 
ent ways,  In  different  counts  of  the  indict- 
ment, so  as  to  provide  for  the  different 
phases  which  the  evidence  may  present  upon 
the  trial;  and  when  such  is  the  bona  fide 
purpose  of  the  joinder  of  counts,  the  court 
never  exercises  its  power  of  quashing  the  in- 
dictment or  compelling  an  election."  After 
citing  many  authorities  in  support  of  the 
proposition,  the  court  proceeds:  "The  prin- 
ciple to  be  extracted  from  these  authorities  is 
that  the  court  should  always  interpose,  either 
by  quashing  the  Indictment  or  by  compelling 
an  election,  when  an  attempt  is  made,  as 
manifested  by  either  the  indictment  or  the 
evidence,  to  convict  the  accused  of  two  or 
more  offenses  growing  out  of  distinct  and 
separate  transactions;  but  should  never  in- 
terpose in  either  mode  when  the  joinder  Is 
simply  designed  and  calculated  to  adapt  the 
pleading  to  the  different  aspects  in  which  the 
evidence  on  the  trial  may  present  a  single 
transaction."  The  doctrine  of  this  case  was 
reaffirmed  in  Orr  v.  State,  supra,  at  the  last 
term,  and,  observing  it,  the  several  motions 
of  the  defendant  to  compel  the  state  to  elect 
on  which  count  of  the  Indictment  It  would 
proceed,  or  the  particular  animal  which  it 
claimed  as  the  subject  of  the  offense,  were 
properly  overruled.  Voluntarily,  after  the 
evidence  was  closed,  the  prosecuting  officer 
elected  to  proceed  on  the  first  count,  and  for 
a  particular  animal  as  the  subject  of  the  of- 
fense, and  this  was  the  full  measure  of  the 
right  of  the  defendant  in  any  event.  Whart. 
Cr.  PI.  |  290. 

4.  The  evidence  of  Stokes,  that  he  had 


seen  several  sheep  of  the  prosecutor  with  the 
marks  changed  to  be  the  mark  of  the  defend- 
ant, was  not  subject  to  any  just  objection. 
The  tendency  of  the  evidence  was  to  fix  on 
the  defendant  knowledge  of  the  sheep  of  the 
prosecutor  and  of  his  mark,  a  fact  material 
In  any  phase  or  aspect  of  the  case. 

5.  The  motion  made  by  the  defendant,  on 
the  close  of  the  evidence  offered  by  the  state, 
for  the  exclusion  of  the  evidence  because  of 
Its  Insufficiency  to  support  a  conviction,  was- 
properly  overruled.  On  every  trial  by  jury 
In  a  civil  or  criminal  case,  there  may  arise  a 
preliminary  question,— a  question  of  law  the 
court  must  decide,— and  that  Is  whether  the 
party  on  whom  rests  the  burden  of  proof  has 
Introduced  evidence  which  ought  properly  to 
be  submitted  to  the  jury  in  support  of  the  is- 
sue he  is  bound  to  maintain.  As  the  prin- 
ciple is  expressed  by  Greanleaf,  borrowing 
the  language  of  Buller,  J.,  in  Company  of 
Carpenters,  etc.,  v.  Hayward,  1  Doug.  375: 
"Whether  there  be  any  evidence  or  not  is  a 
question  for  the  judge.  Whether  it  is  suffi- 
cient evidence  is  a  question  for  the  jury." 
1  Greenl.  Ev.  {  49.  The  degree  of  the  evi- 
dence, whether  it  must  be  of  such  force  that, 
in  the  opinion  of  the  court,  the  jury  could 
reasonably  conclude  the  Issue  was  proved,  or 
the  burden  of  proof  satisfied;  or  whether  It 
may  have  only  a  tendency  to  establish  the 
Issue,  the  necessities  of  this  case  do  not  re- 
quire us  to  consider.  It  is  enough  to  say 
there  was  not  that  want  of  criminating  evi- 
dence,—such  want  of  evidence  of  every  fact 
material  to  a  conviction,— as  required  that  the 
court  should  withdraw  it  from  the  considera- 
tion of  the  Jury.  The  facts  and  circumstances 
in  evidence.  If  dissevered  and  disconnected, 
may  be  weak  and  inconclusive;  but  their  pro- 
bative force,  when  combined,  as  it  was  the 
province  of  the  jury  to  combine  them,  under 
proper  instructions  from  the  court,  may 
have  satisfied  them  of  the  guilt  of  the  de- 
fendant. If  !n  their  conclusions  the  jury 
should  err,  if  their  verdict  should  be  mani- 
festly wrong,  if  the  evidence  was  not  of 
that  degree  justifying  a  conviction  of  crime, 
the  court  should  apply  the  correction  of  a 
new  trial 

6.  There  is  no  prescribed  formula,  no  cer- 
tain, conventional  method,  which  must  be 
observed  in  framing  Instructions  to  a  jury. 
The  instructions  must  embody  correct  legal 
propositions  applicable  to  the  issues  and  evi- 
lence.  expressed  in  clear,  unambiguous  lan- 
guage, free  from  all  involvement,  and  from 
all  tendency  to  mislead  or  to  confuse  the 
jury.  These  are  the  essential  elements  of 
Instructions,  as  defined  by  repeated  deci- 
sions of  this  court;  and  instructions  re- 
quested, wanting  in  them,  have  been  often 
declared  properly  refused.  In  Bain  v.  State, 
74  Ala.  38.  it  wns  held  that  a  charge  re- 
quested In  thesj  words:  "A  probability  of 
the  defendant's  innocence  is  a  just  founda- 
tion for  a  reasonable  a.ubt  of  his  guilt,  and 
therefore  for  his  acquittal,"  asserted  a  cor- 
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rect  legal  proposition.  The  court  said: 
"Probability  Is  the  state  of  being  probable; 
and  'probable'  has  been  defined  to  be,  'hav- 
ing more  evidence  for  than  against;'  'sup- 
ported by  evidence  which  Inclines  the  mind 
to  belief,  but  leaves  some  room  for  doubt' 
Webst.  Diet.;  Worcesc  Diet  It  clearly  In- 
volves the  idea  of  preponderance  ot  evi- 
dence, as  used  in  connection  with  testi- 
mony. Manifestly,  If  the  evidence  prepon- 
derates In  favor  of  the  prisoner,— that  is,  if 
the  evidence  In  his  favor  outweighs  or  over- 
balances that  against  Mm,— It  is  Impossible 
for  a  jury  not  to  entertain  a  reasonable 
doubt  as  to  his  guilt"  There  are  a  num- 
ber of  decisions  since,  approving  of  this 
principle  or  doctrine.  This  is  the  first  case 
reaching  this  court  in  which  there  has  been 
the  experiment  of  substituting,  in  such  an 
instruction,  other  words  asserted  to  be  the 
equivalents  or  synonyms  of  "probable"  and 
"probability.1 '  In  several  of  the  instruc- 
tions i-equested  and  refused  we  find  the 
words  "likely"  and  likelihood,"  Instead  of 
"probable"  and  "probability."  Whatever 
may  be  the  true  significance  of  these  substi- 
tuted words,  however  closely  they  may  In 
some  of  their  significations  approximate  the 
words  for  which  they  are  substituted,  their 
employment  in  connection  with  evidence  in 
courts  of  justice  is  unusual,  and,  to  say  the 
least,  would  tend  to  confuse,  rather  than  to 
enlighten  and  aid,  the  jury.  There  can  be 
no  assurance  that  tbz  jury  would  ascribe  to 
them  no  other  significance  than  that  which 
IS  attached  to  "probable"  and  "probability," 
when  applied  to  the  evidence  they  are  to 
consider.  While,  as  we  have  said,  there  Is 
no  formula,  no  conventional  method,  to 
which  instructions  must  conform,  it  is  es- 
sential tha  the  language  In  which  they  are 
expressed  be  not  ambiguous,  but  be  clear, 
accurate,  and  precise  hi  its  meaning;  and 
an  instruction  which  has  a  tendency  to  mis- 
lead or  to  confuse  the  jury,  if  not  explaln- 
ed,  so  as  to  free  it  of  this  tendency,  may 
be  properly  refused.  There  was  no  error 
in  the  refusal  of  the  several  Instructions  to 
which  we  are  referring. 

In  every  criminal  case,  the  burden  rests 
upon  the  prosecution  to  show  beyond  a  rea- 
sonable doubt  and  to  tin  exclusion  of  every 
other  reasonable  hypothesis,  every  fact  or 
circumstance  necessary  to  fix  the  guilt  of 
the  accused.  In  ihe  present  case,  if  the 
conduct  of  the  accused.  1.  e.  his  acts  as  de- 
veloped in  the  evidence,  was  explainable 
upon  a  reasonable  hypothesis  consistent 
with  his  innocence,  there  was  reasonable 
doubt  of  his  guilt,  entitling  him  to  an  ac- 
quittal. Jones  v.  State,  90  Ala.  629,  8 
South.  383.  ThlF  i£  ti  e  proposition  embod- 
ied in  the  instruction  marked  "E,"  and  Its 
refusal  was  error.  For  the  error  pointed 
out  the  judgmer-t  must  be  reversed,  and  the 
cause  remanded.  The  defendant  will  remain 
in  custody  until  discharged  by  due  course  of 
law. 


CITY  COUNCIL  OF  MONTGOMERY  v. 
NATIONAL  BUILDING  & 
LOAN  ASS'N. 

(Supreme  Court  of  Alabama.    Dec  18,  1896.) 

cohstitutional  law— tltlb  of  enactm«5t— 
Legislative  Acts — Approval  at  Same. 
Session— Repeal  bt  iMPfciOATiox. 

1.  Laws  1892-93,  p.  666,  is  entitled  "An  act 
to  regulate  tht  business  of  building  and  loan 
associations  in  this  state;  *  •  •  requiring 
such  associations  *  *  *  to  pay  a  license  of 
$200  per  annum  to  the  state  auditor,"  and  pro- 
vides in  section  2  that  "every  building  and  loan 
association  •  *  •  shall  pay  as  a  license  for 
doing  business  in  this  state,  the  sum  of  $200  per 
annum  in  'lieu  of  all  other  licenses  and  taxa- 
tion." Held,  that  the  provisions  of  section  2  are 
expressed  in  the  title  of  the  act  within  Const, 
art.  4,  S  2,  providing  that  "each  law  shall  con- 
tain but  one  subject  which  shall  be  clearly  ex- 
pressed in  ita  title." 

2.  Section  8  of  such  act  provides  that  it 
shall  not  apply  to  local  associations  doing  busi- 
ness only  in  one  county.  Fourteen  days  a*ter 
its  approval  the  legislature  approved  an  act 
"to  establish  a  new  charter  for  the  city  of 
Montgomery,"  conferring  on  the  city  council 
power  to  license  all  occupations  not  prohibited 
by  the  laws  of  the  state  of  Alabama.  Under 
this  provision  the  council  taxed  all  building  and 
loan  associations,  and  defendant  doing  busi- 
ness throughout  the  state,  claimed  an  exemption 
under  the  provisions  of  the  state  laws.  Held, 
that  the  power  to  license  granted  by  the  charter 
act  applied  only  to  local  associations  in  the  coun- 
ty of  Montgomery,  and  did  not  repeal  the  ex- 
emption in  the  earlier  statute. 

Appeal  from  circuit  court,  Montgomery  ' 
county;  John  R.  Tyson,  Judge. 

Action  by  the  city  council  of  Montgomery 
against  the  National  Building  &  Loan  Asso- 
ciation to  recover  a  tax  for  doing  business 
in  the  corporate  limits.  From  a  judgment 
for  defendant  plaintiff  appeals.  Affirmed. 

The  suit  in  this  cause  was  begun  by  the 
plaintiff,  the  city  council  of  Montgomery,  for 
the  city  of  Montgomery,  a  municipal  corpora- 
tion, under  the  laws  of  Alabama,  to  recover 
of  the  appellee,  the  National  Building  & 
Loan  Association,  a  corporation  under  the 
laws  of  said  state,  the  sum  of  $100,  for  doing 
business  in  the  corporate  limits  of  said  city 
on  the  1st  day  of  March.  1894,  without  hav- 
ing paid  for  and  taken  out  a  license  for  that 
purpose,  as  required  by  an  ordinance  of  said 
city,  which  was  duly  adopted  and  approved. 
The  complaint  shows  that  an  ordinance,  duly 
adopted  by  the  council  and  approved  by  the 
mayor  of  said  city,  required  building  and 
loan  associations  doing  business  in  the  city 
of  Montgomery  to  take  out  a  license,  and 
pay  the  sum  of  $50  therefor;  and  that  sec- 
tion 411  of  the  Code  of  said  city  provides 
that  any  person  engaging  In  any  business 
for  which  a  license  is  required  without  hav- 
ing obtained  such  license  shall  be  fined  not 
less  than  $10  nor  more  than  $100.  And  it 
la  further  averred  in  the  complaint  that  the 
defendant  was  a  building  and  loan  associa- 
tion, and  was,  on  the  1st  day  of  March,  185H. 
doing  business  in  the  said  city  without  hav- 
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ing  taken  out  the  license  required  of  It  as 
hereinabove  stated.  The  defendant  filed  a 
demurrer  to  the  plaintiff's  complaint,  assign- 
ing several  grounds.  These  demurrers  were 
overruled,  and  exceptions  reserved  to  such 
ruling;  but  It  is  deemed  unnecessary  to  set 
out  the  demurrers  at  length,  since  the  prin- 
cipal questions  involved  therein  were  raised 
by  the  demurrers  Interposed  by  the  plaintiff 
to  the  defendant's  pleas.  Defendant,  upon 
Its  demurrers  to  the  complaint  being  over- 
ruled, filed  a  plea,  averring  that  It  was  a 
national  building  and  loan  association,  doing 
business,  not  only  In  the  city  and  county  of 
Montgomery,  but  throughout  the  state  of  Al- 
abama and  in  other  states;  that  before  this 
suit  was  brought  it  had  paid  for  and  ob- 
tained a  license  from  the  auditor  of  the 
state  of  Alabama  for  carrying  on  Its  busi- 
ness In  said  state  for  the  year  1891,  and 
that  by  paying  for  and  taking  out  said  li- 
cense In  the  auditor's  office  It  became  ex- 
empt from  the  payment  of  any  other  license 
fee  in  the  state  ft  Alabama.  To  this  plea 
the  defendant  demurred,  and  assigned  as 
grounds  of  demurrer  the  following,  to  wit: 
"First.  The  act  of  the  legislature  under 
which  it  claimed  Immunity  from  the  pay- 
ment of  the  license  to  the  plaintiff  Is  uncon- 
stitutional, because  the  subject  of  the  act  is 
not  clearly  expressed  In  the  title  thereof. 
Second.  Said  act  Is  also  unconstitutional  be- 
cause the  caption  thereof  does  not  clearly 
show  that  building  and  loan  associations  do- 
ing business  In  more  than  one  county  In  the 
state  are  exempt  from  the  payment  of  other 
than  a  state  license.  Third.  The  payment 
of  the  license  to  the  state  as  averred  does  not 
exempt  building  and  loan  associations  from 
paying  a  license  to  the  city  of  Montgomery, 
because  an  act  of  the  legislature,  approved 
February  21,  1883,  authorizes  the  plaintiff 
to  require  the  defendant  to  pay  the  license, 
as  averred  In  the  complaint"  These  several 
grounds  of  demurrer  Interposed  by  the  plain- 
tiff to  the  defendant's  plea  were  overruled, 
to  which  ruling  of  the  court  the  plaintiff 
duly  excepted;  and,  upon  the  plaintiff  de- 
clining to  plead  further,  judgment  was  ren- 
dered for  the  defendant  The  present  ap- 
peal Is  prosecuted  by  the  plaintiff,  who  as- 
signs as  error  the  rulings  of  the  trial  court 
upon  the  pleadings  and  the  rendition  of  judg- 
ment for  the  defendant 

Graham  &  Stelner,  for  appellant.  A  A. 
Wiley  and  Tompkins  &  Troy,  for  appellee. 

McCLELLAN,  J.  The  general  assembly, 
at  its  session  of  1802  93,  passed  an  act  hav- 
ing the  following  title:  "An  act  to  regulate 
the  business  of  building  and  loan  associa- 
tions in  this  state;  to  prohibit  such  associa- 
tions from  hypothecating  and  transferring 
their  securities,  unless  such  privilege  be 
granted  by  the  general  assembly;  to  require 
associations  organized  In  other  states  and 
territories  to  deposit  securities  with  the  state 
v.l8so.no.25-o2 


treasurer  in  trust  for  their  members  and 
creditors,  and  prescribing  how  such  securi- 
ties shall  be  withdrawn,  and  requiring  such 
association  to  pay  a  license  of  two  hundred 
dollars  per  annum  to  the  state  auditor  for 
the  use  of  the  state;  defining  premiums, 
fines  and  stock  taken  to  represent  premiums; 
requiring  associations  to  pay  taxes;  to  re- 
quire from  associations  of  other  states  and 
territories  the  same  obligations,  requirements 
and  prohibitions  that  such  other  states  and 
territories  require  of  ass  viations  organized 
in  this  state  and  doing  business  In  such 
other  states  and  territories;  denning  'build- 
bag  and  loan  associations';  to  require  offi- 
cers handling  money  to  execute  bond;  not 
to  apply  to  associations  confining  their  busi- 
ness to  one  county;  to  prescribe  a  penalty 
for  doing  business  before  complying  with 
this  act;  and  providing  for  associations  al- 
ready doing  business  which  do  not  desire  to 
comply  with  this  act;  foreign  associations 
have  until  1st  day  of  June,  1893,  to  comply 
with  this  act;  when  to  go  Into  effect"  Acts 
1892-93,  p.  666.  Section  2  of  this  act,  among 
other  things,  provides:  "Every  building  and 
loan .  association  organized  In  this  state  or 
In  any  other  state,  territory  or  foreign  gov- 
ernment, shall  pay  as  a  license  for  doing 
business  in  this  state  the  sum  of  two  hun- 
dred ($200)  dollars  per  annum  in  lieu  of  all 
other  licenses  *nd  taxation,  except  as  here- 
inafter provided,  Into  the  office  of  the  state 
auditor,  who  shall  deposit  the  same  In  the 
state  treasury,  for  the  use  of  the  state." 
Section  8  of  this  act  provides  that  It  shall 
not  apply  "to  any  building  and  loan  associ- 
ation organized  under  the  laws  of  this  state, 
which  confines  its  loaning  and  business  op- 
erations wholly  to  its  county."  It  is  con- 
tended for  appellant  that  the  provision  in 
the  clause  just  quoted  for  the  exemption  of 
such  associations  from  all  other  licenses  and 
taxation  is  violative  of  the  constitutional  re- 
quirement that  "each  law  shall  couta'n  but 
one  subject,  which  shall  be  clearly  expressed 
in  Its  title"  (Const,  art  4,  §  2);  the  Insist- 
ence being  that  the  subject  and  matter  of 
this  provision  is  not  clearly  expressed  In  the 
title  of  this  act  which  is  set  out  above.  We 
do  not  think  that  this  position  Is  supported 
by  any  adjudication  of  this  court  now  re- 
garded as  authority.  We  need  not  review 
our  numerous  decisions  on  this  subject,  nor 
even  restate  the  doctrine  which  they  have 
established,  further  than  as  it  is  embodied 
in  the  following  expressions  taken  from  the 
leading  case  in  Alabama  on  the  question: 
"The  title  of  a  bill  may  be  very  general,  and 
need*  not  specify  evary  clause  In  the  statute. 
Sufficient  if  they  are  all  referable  and  cog- 
nate to  the  subject  expressed.  And  when 
the  subject  is  expressed  In  general  terms, 
everything  which  Is  necessary  to  make  a 
complete  enactment  In  regard  to  It  or  which 
results  as  a  complement  of  the  thought  con- 
tained in  general  expression.  Is  included  In 
and  authorized  by  it.  The  'subject*    •    •  • 
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may  be  as  broad  and  comprehensive  as  the 
legislature  may  choose  to  make  It.  It  may 
Include  innumerable  minor  subjects,  pro- 
vided all  these  minor  subjects  are  capable 
of  being  so  combined  as  to  form  only  one 
grand  and  comprehensve  subject;  and  if 
the  title  of  the  bill  containing  this  grand  and 
comprehensive  subject  is  also  comprehen- 
sive enough  to  include  all  these  minor  sub- 
jects as  one  subject,  the  bill  and  all  parts 
thereof  will  be  valid.  •  •  •  The  exigen- 
cies of  legislation  require  that  this  provi- 
sion should  not  be  so  literally  construed  as 
to  cripple  the  legislature  by  prohibiting  the 
insertion  into  laws  of  those  matters  which, 
though  they  may  not  be  specifically  ex- 
pressed in  the  title,  are  proper  to  the  full 
accomplishment  of  the  object  so  expressed. 
Such  is- presumed  to  have  been  the  Intention 
of  the  authors.  Courts  therefore  give  it  a 
liberal  construction.  The  Insertion  in  a  law 
of  matters  which  may  nc.  be  verbally  indi- 
cated by  the  title,  if  suggested  by  it,  or  con- 
nected with,  or  proper  to  the  more  full  ac- 
complishment of,  the  object  so  Indicated,  is 
held  to  be  in  accordance  with  its  spirit." 
Ballentyne  v.  Wickersham,  75  Ala.  533,  538, 
530. 

The  caption  of  this  act  :n  its  opening 
clause  expresses  "the  grand  and  comprehen- 
sive subject"  spoken  of  in  the  books,  with 
which  the  legislature  proposed  to  deal.  In 
that  clause  they  set  forth  the  purpose  that 
actuated  them,  and  the  general  scope  of  the 
enactment  to  follow.  They  proposed,  and  it 
was  there  stated  that  the  scope  and  purpose 
of  the  act  was,  "to  regulate  the  business  of 
building  and  loan  associations  in  this  state." 
Now,  the  Imposition  of  a  license  tax  upon 
any  business,  and  the  requirement  that  such 
tax  shall  be  paid,  and  a  license  to  engage  in 
given  business  shall  be  taken  out  before  such 
business  shall  be  carried  on,  is  a  recognized 
mode,  frequently  resorted  to  in  the  legisla- 
tion of  this  state,  oi  regulating  that  busi- 
ness; and  while  it  .nay  partake  more  of  the 
nature  of  taxation  in  many  instances  than 
of  purely  police  surveillance,  it  is  neverthe- 
less in  common  parlance,  and  aptly,  referred 
to  as  a  regulation  of  business.  Licensing 
and  license  taxation  being  thus  in  common 
acceptance  a  means  and  character  of  busi- 
ness regulation,  the  incorporation  of  a  pro- 
vision therefor  in  an  act  to  regulate  a  busi- 
ness Is  clearly,  we  think,  referable  and  cog- 
nate to  that  comprehensive  subject,  and  is 
but  one  of  the  minor  subjects  covered  there- 
by. And  such  licensing  and  imposition  of 
such  license  tax  being  thus  embraced  in  the 
broad  subject  expressed,  the  amount  of  such 
tax,  the  privileges  and  exemptions  to  be  se- 
cured by  Its  payment,  whether  one  license 
and  one  such  payment  shall  entitle  the  party 
taking  the  licens*  and  paying  the  tax  to 
do  business  throughout  the  state,  or  wheth- 
er he  shall  be  required  to  pay  or  be  exempt- 
ed from  the  payment  of  other  and  Additional 
license  taxes,  state,  county,  or  municipal,  are 


minor  subjects,  or  rather  integral  parts  or 
this  minor  subject,  which,  along  with  it,  are 
embraced  in  the  general  and  fully  expressed 
purpose  to  regulate  the  doing  of  the  busi- 
ness in  this  state.  So  that  a  member  of  the 
legislature,  hearing  the  bill  read  only  by  its 
title,  would  be  put  upon  notice  that  license 
taxation,  and,  of  course,  the  amount  and  ex- 
tent thereof,  was  within  the  scope  of  the 
proposed  act;  and  thus  the  purpose  of  the 
constitutional  provision  would  be  fully  ac- 
complished. Ex  parte  Cowert,  92  Ala.  94, 
9  South.  225. 

But  this  caption  has  another  clause,  a  sort 
of  subtitle,  which  refers  expressly  to  the  pur- 
pose intended  to  be  effectuated  by  the  act  of 
licensing  and  imposing  a  license  tax  on  the 
business  of  building  and  loan  associations. 
Out  of  superabundant  caution  the  writer  of 
this  caption  and  bill  set  forth  in  the  cap 
tlon  a  purpose  to  require  in  the  body  there- 
of that  these  associations  should  pay  to  the 
state  auditor  $200  per  annum  for  the  use  of 
the  state.  This  was  but  the  expressed  speci- 
fication of  one  of  the  regulations  which  was 
already  covered  by  the  general  title  of  the 
act  as  comprehensively  expressed  in  the  first 
clause.  The  purpose  for  which  this  $200 
was  to  be  imposed,  the  effect  which  should 
be  accorded  to  its  imposition  and  payment, 
whether  such  payment  should  entitle  the  as- 
sociation to  do  businesj  in  the  state  and  to 
what  extent,  the  privileges  which  such  license 
should  import  and  the  immunities  which  it 
was  to  secure,  are  not  expressed  in  this  ti- 
tle; but  surely  it  cannot  be  said  that  any 
of  these  things  are  foreign  to,  not  suggested 
or  covered  by,  that  which  is  expressed  in 
this  subtitle,  or,  perhaps,  more  accurately 
speaking,  this  item  in  the  specification  of  the 
minor  subjects  embraced  in  the  general  ex- 
pression with  which  the  caption  begins. 
Probably  the  first  idea  that  would  occur  to 
one  desiring  to  get  the  scope  of  the  bill  from 
its  caption  would  have  reference  to  other 
licenses  and  other  license  taxation  to  be  re- 
quired of  and  imposed  upon  these  companies, 
and  he  would  at  once  realize  that  the  pur- 
pose of  that  bill  might  well  be  not  only  to 
require  the  payment  of  this  tax,  but  also  to 
declare  the  effect  of  such  payment  in  re- 
spect of  exempting  the  association  from 
other  licenses  and  taxation.  AU  this,  we 
conclude,  "results  as  a  complement  of  the 
thought  contained  in  the  general  expres- 
sion," and  also  In  this  specification,  and  "i* 
included  in  and  authorized"  by  both.  The 
provision  exempting  building  and  loan  asso- 
ciations from  other  license  taxes  than  that 
required  by  this  acr  is  not,  in  our  opinion, 
unconstitutional. 

This  act  was  approved  on  February  7, 1803. 
An  act  "to  establish  a  new  charter  for  the 
city  of  Montgomery"  was  passed  at  the  same 
session  of  the  general  assembly,  and  was 
approved  February  21,  1883.  This  charter 
confers  upon  the  city  council  "power  to  li- 
cense all  businesses,  trades,  occupations  and 
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professions  not  prohibited  by  the  constitu- 
tion and  laws  of  the  state  of.  Alabama,  and 
to  fix  the  amount  of  the  license,  and  to  pro- 
vide a  penalty  for  doing  business  without 
license."  Under  this  provision  the  city  coun- 
cil passed  an  ordinance  requiring  all  building 
and  loan  associations  doing  business  in  the 
city  of  Montgomery  to  pay  a  license  tax  of 
$50  per  annum.  The  National  Building  & 
Loan  Association,  doing  business  in  said  city, 
and  also  throughout  the  state  and  in  other 
states,  and  hence  being  within  the  terms  of 
the  exemption  provided  by  the  act  of  Feb- 
ruary 7, 1803,  refused  to  pay  this  license  tax, 
and  this  action  is  prosecuted  by  the  city  to 
recover  double  the  amount  thereof  for  doing 
business  without  having  taken  out  the  li- 
cense. It  is  sought  to  maintain  the  action 
on  the  theory  that  the  act  establishing  the 
charter  and  granting  therein  this  broad  pow- 
er of  license  taxation,  having  been  approved 
subsequently,  repealed  the  exemption  from 
taxation  of  this  kind  provided  by  the  earlier 
statute  for  building  and  loan  associations. 
The  repeal  relied  upon  is  one  by  implication, 
and  such  repeals  are  regarded  with  disfavor 
in  the  law,  "and  will  not  be  decreed  unless 
it  Is  manifest  that  the  legislature  so  Intend- 
ed. As  laws  are  presumed  to  be  passed  with 
deliberation,  and  with  full  knowledge  of  all 
existing  ones  on  the  subject,  it  is  but  reason- 
able to  conclude  that  in  passing  a  statute  it 
was  not  intended  to  Interfere  with  or  abro- 
gate any  former  law  relating  to  the  same 
mutter,  unless  the  repugnancy  between  the 
two  is  not  only  Irreconcilable,  but  also  clear 
and  convincing,  and  following  necessarily 
from  the  language  used,  unless  the  latter  act 
fully  embraces  the  subject-matter  of  the  ear- 
lier, or  unless  the  reason  for  the  earlier  act 
is  beyond  peradventure  removed.  Hence  ev- 
ery effort  must  be  used  to  make  all  acts 
stand;  and  If,  by  any  reasonable  construc- 
tion, they  can  be  reconciled,  the  later  act 
will  not  operate  as  a  repeal  of  the  earlier." 
23  Am.  &  Eng.  Enc.  Law.  pp.  489-402.  Be- 
ing thus  largely  a  question  of  intention,  the 
presumption  against  a  repeal  by  Implication 
is  stronger  when  the  earlier  act  deals  spe- 
cifically with  one  subject  or  particular  class 
of  subjects,  and  the  later  one  deals  with 
many  subjects  in  a  general  way  and  by  gen- 
eral reference  to  them  collectively,  which  em- 
brace the  one  subject  of  the  first  statute,  but 
without  particular  reference  thereto— as 
here,  for  Instance,  the  act  of  February  Tth 
was  addressed  to  the  one  business  of  build- 
ing and  loan  associations,  while  the  later 
act  covered  in  the  most  general  terms  all  bus- 
inesses, trades,  occupations,  and  professions; 
and  it  would  seem  to  be  unreasonable  to  sup- 
l>ose  that  the  legislature  Intended  by  these 
broad  terms,  In  the  setting  down  of  which 
their  attention  was  not  directed  to  any  par- 
ticular business,  or  to  the  particular  business 
of  building  and  loan  associations,  to  repeal 
the  law  having  specific  and  direct  reference 
to  that  business  alone.   The  question  would 


seem  to  come  directly  within  the  doctrine  de- 
clared by  this  court  that,  "where  the  Inten- 
tion of  the  legislature  is  not  apparent  to  that 
purpose  [and  it  is  not  here],  the  general 
words  of  auother  and  later  statute  shall  not 
repeal  the  particular  provisions  of  a  former 
one;  the  maxim  of  the  law  being,  *Generalis 
specialibus  non  derogant' "  Iverson  v.  State, 
52  Ala.  170.  The  same  principle  is  declared 
in  Magruder  v.  State,  40  Ala.  349,  where 
Dw arris  is  quoted  approvingly  to  the  effect 
that:  "When  the  law  descends  to  particulars, 
such  more  special  provisions  must  be  un- 
derstood as  exceptions  to  any  general  rules 
laid  down  to  the  contrary;  and  the  general 
rules  must  not  (vice  versa)  be  alleged  In  con- 
futation of  the  special  provisions."  And  It  Is 
upon  this  principle  that  the  supreme  court 
of  Pennsylvania  held  that  a  statute  forbid- 
ding the  opening  of  a  road  or  street  thrdugh 
any  burial  ground  Is  not  repealed  nor  sus- 
pended by  a  subsequent  law  extending  the 
boundaries  of  a  town,  and  authorizing  the 
town  officials  "to  survey  and  lay  out  and 
mark  the  lines  of  such  streets,  roads,  lanes, 
and  alleys  as  they  shall  deem  necessary 
within  said  limits";  and  the  court  thus  illus- 
trates the  point:  "  "Suppose  a  general  law 
should  be  passed,  prohibiting  railroad  com- 
panies thereafter  to  be  chartered  from  taking 
dwelling  houses,  could  it  be  pretended  that 
this  prohibition  would  not  apply  to  a  com- 
pany whose  act  of  Incorporation  authorized 
them  to  construct  their  road  from  point  to 
point  by  such  route  as  they  might  select? 
Surely  not;  and  yet  in  principle  there  would 
be  little.  If  any.  difference  between  such  a 
case  and  the  one  under  consideration." 
Egypt  Street,  2  Grant,  Cas.  455.  And  the  ar- 
gument and  Inference  against  repeal  In  the 
case  before  us  Is  strengthened  by  the  con- 
siderations that  both  these  acts  were  passed 
at  the  same  session  of  the  legislature;  that 
on  the  7th  of  February,  the  legislature,  hav- 
ing its  attention  specially  directed  simply  to 
the  business  of  building  and  loan  associa- 
tions, deliberately  declored  that  that  busi- 
ness should  not  be  subject  to  municipal  li- 
cense taxation,  while  In  the  act  passed  14 
days  subsequently  the  same  legislators,  with- 
out having  their  attention  drawn  to  this  busi- 
ness, but  referring  in  the  most  general  terms 
to  "businesses,  trades,  occupations,  and  pro- 
fessions.'' authorized  the  taxation  of  them  by 
the  city  in  a  sweeping  clause  of  a  statute 
dealing  with  the  whole  subject  of  the  mu- 
nicipal rights,  duties,  and  powers  of  the  city 
of  Montgomery.  It  cannot  in  this  case  be 
reasonably  concluded  that  the  legislature  In- 
tended thus,  without  Its  attention  being  di- 
rected to  the  matter,  and  without  reference 
to  it,  to  undo  what  they  so  recently  and  so 
deliberately  and  specifically  had  done;  but, 
on  the  other  hand,  the  rule  is.  unless  the  con- 
trary is  made  to  appear,  that  they  Intended 
that  both  actB  should  stand,  and  be  construed 
together.  Thus  it  is  said  in  a  note  on  page 
401  of  23  Am.  &  Eng.  Enc.  Law:   "The  ques- 


Digitized  by  Google 


820 


SOUTHERN  REPORTER,  Vol.  18. 


(Ala. 


tlon  of  implied  repeal  is  one  of  intention,  and 
where  two  acts  are  passed  at  the  same  ses- 
sion of  the  legislature  on  the  same  subject 
it  shows  an  Intent  that  one  is  not  repealed 
by  the  other,  but  that  they  are  to  be  con- 
strued together;"  citing  the  following  cases, 
which  support  the  text:  Curtwright  v.  Grow, 
44  Mo.  App.  563;  State  v.  Clark,  54  Mo.  216; 
Barton  v.  School  Dist  (Idaho)  29  Pac  43; 
Com.  v.  Huntley  (Mass.)  30  N.  B.  1127.  And 
to  the  same  effect  is  the  following  declara- 
tion of  the  New  York  court  of  appeals:  "It 
is  hardly  to  be  presumed  that  the  legislature 
would  repeal  an  act  passed  but  fourteen 
days  before,  and,  if  they  had  intended  to  do 
bo,  they  probably  would  have  said  so  in 
some  appropriate  language,  and  would  not 
have  left  it  to  mere  inference;"  and  it  was 
accordingly  held  that  both  acts  were  in  force, 
and  they  were  construed  together.  Powers 
v.  Shepard,  48  N.  Y.  540.  And  so  the  minute 
and  pardcular  provisions  of  one  act  prescrib- 
ing the  salary  of  a  certain  officer  of  a  city 
are  not  repealed  or  affected  by  the  provision 
of  another  act,  approved  the  same  day,  giv- 
ing to  the  common  council  power  in  relation 
to  all  city  salaries.  St.  Martin  v.  City  of 
New  Orleans,  14  La.  Ann.  113.  And  of  the 
same  nature  was  the  decision  against  the 
repeal  of  a  provision  In  an  earlier  act  that 
the  omission  of  the  holder  of  a  certificate 
of  purchase  under  a  tax  sale  to  give  notice 
might  extend  the  period  of  redemption  be- 
yond two  years  by  a  subsequent  statute  lim- 
iting in  general  terms  the  period  of  redemp- 
tion to  two  years.  Gaston  v.  Merriam,  33 
Minn.  271,  22  N.  W.  614.  The  general  prin- 
ciple Is  based,  and  these  adjudications  pro- 
ceed, upon  the  theory  that  the  Intention  of 
the  lawmakers  must  be  effectuated.,  and  the 
courts,  to  that  end.  must,  if  possible,  And  a 
field  for  the  operation  of  both  statutes  so 
that  both  can  stand;  and  to  this  end  also, 
when  two  statutes  are  passed  at  the  same 
session  of  the  legislature,  they  must  be  con- 
strued together;  the  presumption  being  in 
such  case  that  the  legislature  intended  that 
both  should  stand,  and  that  the  earlier  should 
not  be  repealed  by  the  later.  We  think  these 
doctrines  are  of  manifest  application  to  the 
statutes  involved  in  this  case.  Construing 
them  together,  the  business  of  building  and 
loan  associations  whose  operations  extend 
beyond  the  limits  of  a  single  county  is  to  be 
taken  and  treated  as  an  exception  to  the  gen- 
eral power  conferred  upon  the  city  of  Mont- 
gomery to  tax  all  business;  and  that  power 
has,  so  far  as  this  statute  relating  to  such  as- 
sociations is  concerned,  Its  Held  of  operation 
upon  all  other  businesses,  and  also  upon  the 
business  of  building  and  loan  associations  or- 
ganized and  doing  business  only  In  the  coun- 
iy  of  Montgomery;  and  we  according  hold 
that  the  exemption  in  the  act  of  February 
7,  1S03,  was  not  repealed  by  the  general 
power  given  the  city  by  the  act  of  February 
21,  1893.  So  the  circuit  held,  and  Its  Judg- 
ment is  affirmed. 


OOSTELLO't.  STATE.    STATHAKIS  t. 
SAME.  PAPALEXANDRAKIS 
v.  SAME. 

(Supreme  Court  of  Alabama.  Dec  18.  1895.) 
Public  Noisaxcb  —  Municipal  Cobfobatioxs  — 

bTREETS  OfiSTRCCTJONS. 

1.  The  permanent  maintenance  of  a  fruit 
stand  on  a  sidewalk  is,  is  a  matter  of  law.  a 
public  nuisance,  irrespective  of  any  inconren- 
ience  to  the  public,  and  even  though  the  stand 
was  erected  over  the  open  way  to  a  cellar. 

2.  A  city  has  not  implied  power  to  authorize 
the  obstruction  of  sidewalks  by  fruit  stands. 

Appeal  from  criminal  court;  Jefferson 
county;  S.  E.  Greene,  Judge. 

James  Costello,  James  Stathakis,  and  Pet- 
er Papalexandrakls  were  convicted  of  main- 
taining a  public  nuisance,  and  appeal.  Af- 
firmed. 

These  three  cases  Involve  the  same  ques- 
tion, and  contain  substantially  the  same 
facts,  and  were  submitted  together  on  ap- 
peal. Each  of  the  appellants  was  tried  and 
convicted  under  a  complaint  charging  them 
with  the  offense  of  maintaining  a  public 
nuisance  in  the  city  of  Birmingham.  The 
prosecution  was  commenced  before  the  judge 
of  the  police  court  of  Birmingham,  and.  up- 
on judgment  of  conviction  being  rendered 
upon  each  of  the  defendants,  they  each 
prosecuted  an  appeal  to  the  criminal  court 
of  Jefferson  county.  The  facts  of  the  case, 
as  shown  by  the  evidence  for  the  state,  are 
sufficiently  stated  in  the  opinion.  It  was 
shown  by  each  of  the  defendants  that  they 
had  been  granted  a  license  hi  the  city  of 
Birmingham  to  occupy  the  portions  of  the 
highway  which  were  used  by  them  for  fruit 
stands.  Upon  the  Introduction  of  all  the  evi- 
dence, the  court,  at  the  request  of  the  state. 
Instructed  the  jury  In  writing  as  follows: 
"Gentlemen  of  the  jury,  if  you  believe  the 
evidence  beyond  a  reasonable  doubt,  you 
should  find  the  defendants  guilty."  To  the 
giving  of  this  charge  In  each  of  the  cases, 
each  of  the  defendants  separately  excepted. 

Walker,  Porter  &  Walker  and  J.  J.  Alt- 
man,  for  appellants.  Wm.  C.  Fitts,  Atty. 
Gen.,  for  the  State. 

HEAD,  J.  These  are  three  several  cases, 
being  criminal  prosecutions,  one  against 
each  of  the  appellants,  for  erecting  or  main- 
taining a  public  nuisance  in  the  city  of  Bir- 
mingham. The  charge  against  each,  as  set 
forth  in  the  complaint,  is  that  in  a  part  of  a 
designated  public  highway,  within  the  cor- 
porate limits  of  said  city,  in  the  county  of 
Jefferson,  state  of  Alabama,  he  did,  know- 
ingly, intentionally,  and  unlawfully,  erect, 
keep,  or  maintain,  for  the  purpose  of  doing 
business,  a  certain  fruit  stand,  by  reason 
whereof  said  highway,  or  a  portion  thereof, 
was  obstructed  and  made  less  convenient,  to 
the  great  damage  and  common  nuisance,  not 
only  of  all  the  inhabitants  of  said  city,  but 
to  all  other  good  citizens  of  said  state  there 
passing  and  repassing  and  laboring.  The 
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undisputed  evidence  showed  that  Costello, 
for  a  year  next  before  the  commencement  of 
tbe  prosecution,  kept  and  maintained  a  fruit 
stand,  constructed  of  timber  and  lumber,  so 
arranged  as  to  display  fruits,  etc.,  for  tbe 
purpose  of  doing  business.  It  was  situated 
on  tbe  Inside  portion  of  the  sidewalk  on 
Twentieth  street.  In  said  city,  between  First 
aud  Morris  avenues,  and  next  to.  and  along 
by  the  side  of.  a  four-story  brick  storehouse. 
It  was  31  feet  loug.  3  feet  and  8  Inches 
wide,  being  2  feet  high  at  the  lower  or  outer 
edge,  and  rising,  as  It  receded  in  width  to- 
wards the  storehouse,  to  a  height  of  4  feet 
next  to  and  adjoining  the  storehouse;  the 
width  at  tbe  top,  and  next  to  the  storehouse, 
being  1  foot.  Prior  to  the  erection  of  this 
stand,  there  was  In  the  sidewalk,  next  to 
the  building,  an  open  way,  leading  to  a 
room  or  cellar  under  the  building;  and  in 
October,  1894,  Costello  covered  this  opening, 
and  erected  the  fruit  stand  thereon,  the 
stand  occupying  only  the  surface  space  oc- 
cupied by  the  cover  to  the  opening.  The 
opening  was  made  by  the  owners  of  the 
storehouse  In  the  year  1887,  and  remained 
there  until  covered  by  Costello;  the  city  au- 
thorities never  having  objected  to  It.  The 
cellar  or  room  to  which  It  afforded  entrance 
has  not  been  used  since  tbe  opening  was 
covered-  Costello  kept  the  stand  under  a 
lease  from  the  owners  of  the  building.  By 
city  ordinance,  a  license  tax  of  $20  per  an- 
num was  imposed  upon  the  business  of  keep- 
ing a  fruit  stand  on  a  sidewalk  of  the  city, 
which  license  bad  been  taken  out  aud  tax 
paid  by  appellants,  for  tbe  time  covered  by 
the  complaints.  Birmingham,  during  the 
time  in  question,  was  a  city  of  26,500  pop- 
ulation; and  Twentieth  street  was.  and  bad 
been  for  many  years,  a  public  street  or 
highway  therein;  and  tbe  place  where  the 
stand  in  question  was  kept  "Is  in  the  most 
populous  portion  of  a  part  of  the  business 
portion  of  said  city,  and  said  20th  street 
and  said  sidewalk  are  as  much  traveled  as 
any  other  street  In  said  city,  and  said  side- 
walk is  a  part  of  said  highway."  Tbe  side- 
walks were  15  feet  wide.  So  far  as  the  le- 
gal questions  presented  by  the  records  are 
concerned,  there  is  no  material  difference  In 
the  facts  of  the  several  cases.  There  are 
slight  differences  in  the  dimensions  of  the 
stands.  Two  are  for  fruits,  and  one  for 
candies  and  confections.  They  are  located 
at  different  places  in  the  city,  but  all  on  Im- 
portant and  commonly  used  public  sidewalks 
of  the  city;  and  they  take  up.  practically, 
the  same  sidewalk  space,  and  In  the  same 
manner.  There  was  no  cellar  opening  in  the 
two  other  cases 

Here,  then,  we  have.  In  either  case,  the  un- 
disputed fact  that,  at  least.  3%  feet  of  the  15- 
feet  width  of  sidewalk  (nearly  one-fourth),  and 
nearly  30  feet  of  its  length,  were  exclusively 
and  permanently  appropriated  by  the  defend- 
ant to  his  private  uses,  to  the  entire  depriva- 
tion of  the  public  of  the  space  so  appropriat- 


ed; and  to  this  must  be  added,  as  a  neces- 
sary legal  Inference  from  the  fact  that  these 
stands  were  used  for  carrying  on  the  busi- 
ness of  selling  fruits,  etc..  the  permanent  oc- 
cupation of  the  sidewalk  by  the  person  or  per- 
sons engaged  In  making  the  sales;  and  by 
the  standing  thereon,  from  time  to  time,  day 
by  day.  of  customers  trading  at  such  stands. 
The  trial  court  was  of  opinion  that  these 
facts,  of  themselves,  constituted,  as  matter 
of  law,  public  nuisances,  indictable  as  such, 
without  requiring  the  prosecutor  (as  then  and 
now  contended  for  by  appellants'  counsel)  to 
go  further  and  prove  that  such  erections  actu- 
ally incommoded  the  general  public.  It 
seems  to  us  that  the  statement  of  the  case 
necessarily  precludes  auy  other  conclusion. 
It  is  not  and  cannot  be  denied  that  the  public 
has  the  right  to  the  use  of  the  entire  side- 
walk for  the  purpose  of  passage  and  other 
public  purposes;  that  the  appellants  have, 
without  lawful  authority,  permanently  appro- 
priated, to  their  own  exclusive  use  and  enjoy- 
ment, material  portions  of  tbe  sidewalks  in 
question,  thereby  wholly  depriving  the  public 
of  the  use  of  such  portions.  An  unlawful  dep- 
rivation of  a  substantial  legal  right  neces- 
sarily implies  Injury  to  the  party  so  deprived; 
and  it  Is  so  with  reference  to  tbe  right  of  the 
public  to  the  free  use  of  the  streets.  When 
it  Is  established  that  a  party  bas.  permanent- 
ly and  unlawfully,  obstructed  a  material  por- 
tion of  a  public  street  which  the  public  have 
a  right  to  use,  and,  but  for  the  obstruction, 
would  use.  for  public  purposes,  it  is  thereby 
concluded  that  the  public  have  been  injured 
and  put  to  Inconvenience  by  reason  of  the  ob- 
struction, and  this  constitutes.  In  law,  an  in- 
dictable nuisance.  Mr.  Freeman  tersely 
Btates  the  law,  as  extracted  from  the  numer- 
ous authorities  be  cites.  In  bis  extended  anno-, 
tatlon  of  Callsnan  v.  Oilman  (N.  Y.  App.)  1 
Am.  St.  Rep.  840,  (14  N.  E.  204).  as  follows: 
"The  public  have  a  right  to  passage  over  a 
street  to  lt8  utmost  extent,  unobstructed  by 
any  Impediments.  Any  unauthorized  ob- 
struction, which  necessarily  impedes  the  law- 
ful use  of  a  highway,  Is  a  public  nuisance  at 
common  law."  And  Judge  Ruffln,  a  distin- 
guished jurist,  said,  in  State  v.  Bdens,  85  N. 
C.  526:  "Any  permanent  obstruction  to  a  pub- 
lic highway,  such  as  would  be  caused  by  the 
erection  of  a  fence  or  building  thereon,  is.  of 
Itself,  a  nuisance,  though  It  should  not  op- 
erate as  an  actual  obstacle  to  travel,  or  work 
a  positive  inconvenience  to  any  one.  It  Is 
an  encroachment  upon  a  public  right,  and,  as 
such,  is  not  permitted  by  tbe  law  to  be  done 
with  Impunity."  Confusion  of  ideas  upon 
this  subjecr  grows  out  of  the  failure  to  prop- 
erly distinguish  between  street  obstructions 
which  are  per  se  unlawful,  and  capable  of 
working  public  detriment,  and  those  which 
are  not.  in  themselves,  unlawful,  but  may  be 
so,  by  virtue  of  circumstances  necessary  to 
be  shown  in  evidence  in  order  to  establish  the 
criminality  of  the  act.  There  are  clasres  of 
highway  obstructions  which  may  create  pub- 
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11c  Inconvenience,  and  yet  are  not  unlawful. 
Mr.  Freeman  also  makes  these  appear  very 
clearly  After  laying  down  the  principle 
above  credited  to  him,  he  proceeds,  in  the 
same  annotation,  to  say:  "Temporary  obstruc- 
tion and  partial  occupation  of  streets  may, 
however,  be  justified  on  the  ground  of  neces- 
sity. The  street  may  be  so  obstructed  by 
placing  thereon  materials  for  building  or  re- 
pairing, if  it  b«»  done  In  such  a  way  as  to  oc- 
casion the  least  inconvenience  to  the  public, 
and  the  obstruction  be  not  continued  for  an 
unreasonable  length  of  time.  So.  too.  a  pri- 
vate person  carrying  on  business  may  occupy 
a  portion  of  the  street  for  a  reasonable  length 
of  time  for  the  necessary  purpose  of  receiving 
and  delivering  bis  goods.  A  street  may  also 
be  used  for  the  purpose  of  moving  a  building 
from  one  place  to  another,  provided  It  be  done 
in  a  reasonable  and  judicious  manner.  Streets 
may  be  lawfully  used  for  other  purposes  than 
the  accommodation  of  the  traveling  public, 
provided  such  use  be  not  inconsistent  with 
the  reasonable  free  passage  of  travelers  over 
them.  Slight  Inconveniences  and  occasional 
Interruptions  in  the  use  of  a  street,  which  are 
temporary  and  reasonable,  are  not  illegal 
merely  because  the  public  may  not,  for  the 
time  being,  have  the  full  use  of  the  highway. 
•  *  •  If  a  person  finds  It  necessary  to  ob- 
struct a  public  street,  he  must  see  to  it  that 
the  inconvenience  to  the  traveling  public  be 
as  slight  as  possible,  and  that  It  be  allowed 
to  continue  for  a  reasonable  time  only.  And 
a  reasonable  time  is  such  as  is  necessary,  in 
the  ordinary  course  of  business,  for  Its  re- 
moval. A  teamster  has  uo  right  to  keep  his 
team  standing  in  the  street  In  such  a  manner 
as  to  Impede  travel  for  an  unnecessary  length 
of  time.  If  bis  wagon  breaks  down,  and  be 
Is  compelled  to  throw  bis  goods  upon  the 
street,  he  must  remove  them  out  of  the  way 
In  a  reasonable  time.  A  tradesman  has  no 
right  to  deposit  bis  goods  and  wares  on  the 
street  for  the  purpose  of  exposing  them  for 
sale.  An  Individual  has  no  right  to  appro- 
priate a  part  of  the  street  to  bis  exclusive 
use  in  carrying  on  bis  business,  even  though 
enough  space  be  left  for  the  passage  of  the 
public.  Nor  has  a  storekeeper  any  right  to 
use  the  sidewalk  in  front  of  bis  store  as  a 
sort  of  annex  to  bis  place  of  business.  If  a 
man's  premises  are  not  sufficiently  extensive 
for  the  transaction  of  his  business,  without 
encroaching  upon  the  street  or  sidewalk,  be  Is 
bound  to  seek  more  spacious  quarters  else- 
where. The  public  convenience  Ib  paramount 
to  the  necessities  of  private  individuals."  No 
doubt,  the  habitual  and  constant  occupation 
of  a  material  portion  of  the  sidewalk  for  dis- 
playing goods  for  sale,  which  would  naturally 
interfere  with  public  passage,  would  be  de- 
clared a  nuisance  per  se.  Speaking  of  per- 
manent structures,  be  says:  "Permanent 
structures,  obstructing  streets,  and  Interfer- 
ing with  their  unimpeded  use  by  the  public, 
are  nuisances,  which  may  be  abated,  although 
there  be  space  left  for  tbe  passage  of  the  pub- 


;  lie.  Tbe  following  are  instances  of  sucb 
structures,  held  to  be  nuisances:  A  barn  oc- 
cupying nearly  half  the  street  In  a  populous 
village;  a  show  case  in  front  of  a  store  ex- 
tending beyond  tbe  bouse  line;  a  bay  win- 
dow sixteen  feet  above  the  sidewalk,  and  pro- 
jecting three  and  a  half  feet  over  the  side- 
walk; a  bridge  extending  across  a  street  from 
the  second  story  of  a  building  on  one  side  of 
the  street  to  tbe  second  story  of  a  building  on 
the  opposite  side,  supported  by  the  buildings, 
and  being  13  feet  and  3  inches  above  ground: 
bay  scales  hi  the  street,  in  front  of  the  own- 
er's premises;  a  fruit  stand  encroaching  upon 
the  sidewalk;  -*  show  board  extending  eleven 
and  a  half  Inches  over  the  sidewalk  in  front 
of  a  shop;  a  wooden  awning  In  front  of  t 
store,  extending  over  tbe  sidewalk.  But  in 
Hawkins  v.  Sanders.  45  Mich.  491.  8  N.  W. 
98.  it  was  held  that  such  an  awning  was  not 
per  se  a  nuisance.  So,  too.  In  Osborn  v.  Fer- 
ry Co..  53  Barb.  629.  It  was  held  that  a  log 
of  wood  placed  by  the  defendant  in  the  public 
street,  at  tbe  threshold  of  its  gate,  was  a 
nuisance."  Mr.  Freeman  collects  and  cites 
a  great  array  of  authorities  In  support  of  tbe 
principles  he  lays  down.  We  have  read  the 
most  of  them,  as  well  as  a  number  of  otber& 
and  they  establish  to  our  entire  sattsf action 
that  obstructions  of  the  kind  in  the  present 
cases  are  per  se  nuisances.  Being  In  them- 
selves, without  more,  unlawful  Infringements 
of  the  public  right  to  have  tbe  free  use  of  the 
whole  of  the  streets,  which  includes  the  side- 
walks, for  the  purposes  for  which  the  streets 
were  dedicated  or  established,  they  are.  with- 
out more,  conclusive  of  public  injury.  Id 
such  cases,  evidence  would  not  be  admitted 
that  public  injury  did  not  result.  Sucb  evi- 
dence, beyond  what  tbe  acts  themselves  man- 
ifest, would  consist  In  the  opinions  of  wit- 
nesses merely.  One  Jury  might  accord  such 
weight  to  such  opinions  as  to  result  In  con- 
viction, another  in  acquittal,  when  tbe  act* 
are.  without  dispute,  identical  and  unlawful, 
and  the  legal  consequences  of  both  are  neces- 
sarily the  same.  It  would  be  a  very  discord- 
ant administration  of  Justice  to  have  Costello 
convicted  and  Stathakls  acquitted,  when  both 
have,  without  question,  committed  the  very 
same  unlawful  acts,  with  the  same  conse- 
quences, merely  because  one  Jury  viewed  the 
opinions  of  men.  as  to  tbe  consequences,  one 
way.  and  another  Jury  the  other  way.  inas- 
much as  the  law.  upon  tbe  undisputed  facts, 
declares  both  tbe  nature  of  the  act  and  its 
consequences,  such  opinions  will  not  be  re- 
ceived. 

The  rule  is  different  where  one  Is  charged 
with  an  Improper  and  detrimental  exercise 
of  his  public  r'ght  to  use  the  street  Thus, 
for  Instance,  as  we  have  seen,  a  merchant 
hns  tbe  right  to  use  the  street  for  recelvine 
and  delivering  bis  uoods.  but  he  must  do  so 
in  a  reasonable  and  proper  manner. — in  a 
manner  that  will  not  unreasonably  impede 
public  travel.  The  act  of  using  the  street 
for  such  purposes  is  not.  In  Itself,  unlawful. 
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The  unlawfulness  of  the  act  consists  In  the 
unreasonable  manner  of  Its  performance, 
producing  unnecessary  public  Inconvenience. 
These  are  the  elements  which  give  the  char- 
acter of  wrong  to  the  act  otherwise  right 
and  they  must  be  proven,  in  order  to  estab- 
lish the  criminal  offense.  Indeed,  it  is  not 
so  much  the  improper  manner  of  exercising 
the  right  which  constitutes  the  criminal  of- 
fense, as  the  inconvenience  to  the  public 
which  results  from  that  manner.  Judge 
Rujhn,  In  bis  opinion  referred  to  supra,  after 
stating  the  principle  we  quoted.  In  reference 
to  permanent  structures,  drew  the  distinc- 
tion between  the  two  classes  of  cases,  as  fol- 
lows: "But  the  very  object  of  a  highway  is 
that  it  may  be  used;  and.  though  travel  be 
its  primary  rre,  it  still  may  be  put  to  other 
reasonable  uses;  and  whether  a  particular 
use  of  it.  which  does  not  of  Itself  amount 
10  a  nuisance.  1b  reasonable  or  not,  is  a  ques- 
tion of  fact  to  be  judged  of  by  the  jury  ac- 
cording to  the  circumstances  of  the  case. 
Unlike  the  case  of  a  permanent  obstruction 
just  referred  to,  it  is  not  the  manner  of 
using  the  highway  which  constitutes  the  nui- 
sance, but  the  incouvenlence  to  the  public 
which  proceeds  from  it:  and.  unless  such 
inconvenience  really  be  Its  consequence, 
there  is  no  offense  committed."  Nothing 
can  better  settle  the  principle  than  this 
emanation  from  so  distinguished  a  judge. 

Our  own  adjudications  support  our  conclu- 
sion: State  v.  Mayor,  etc..  of  Mobile,  fi 
Port.  (Ala.i  279:  Hoole  v.  Attorney  General. 
22  Ala.  190:  City  Council  v.  Wright.  72  Ala. 
411;  Webb  v  City  of  Demopolis.  93  Ala.  110. 
13  South.  289.  The  following  are  also  some 
of  the  many  authorities  upon  the  questions 
here  raised:  Hart  v.  Mayor,  etc..  9  Wend. 
671.  24  Am  Dec.  105.  Rung  v.  Shoneberger, 
2  Watts.  23.  26  Am.  Dec.  95;  Com.  v.  Wil- 
kinson, 10  Pick.  175.  20  Am.  Dec.  654;  Peo- 
ple v.  Cunningham.  1  Deuio.  524.  43  Am. 
Dec.  709:  Jot  nson  v.  Inhabitants  of  Whlte- 
tleld.  18  Me  280.  30  Am.  Dec.  721;  Graves 
v.  Shattuck.  35  N.  H.  257.  09  Am.  Dec.  530; 
State  v.  Berdettu.  73  Ind.  185.  38  Am.  Rep. 
117  (a  case  of  a  fru't  sta  id,  like  the  present); 
City  of  Allegheny  v.  Zimmerman,  95  Pa.  St. 
287.  40  Am.  Rep.  049;  Relmer's  Appeal.  100 
Pa.  St  182.  45  Am.  Rep.  373;  By  bee  v.  State, 
94  Ind.  443.  48  Am.  Rep.  175;  Smith  v. 
Simmons.  Utt  Pa.  St.  32.  49  Am.  Rep.  113; 
Callanan  v.  (illman.  107  N.  Y.  300.  14  N.  E. 
204,  and  1  Am.  St.  Rep.  831;  Yates  v.  Town 
of  Warrenton.  84  Va.  337.  4  S  K.  818.  and 
10  Am.  St.  Rep.  800:  Cohen  v.  Mayor,  etc., 
113  N.  Y.  532.  21  N.  E.  700.  and  10  Am.  St. 
Rep.  500.  and  note.  Desty.  in  bis  work  on 
Criminal  Law.  states  that  front  steps  are 
part  of  the  buildiug.  and.  wbeu  they  pro- 
ject, the  building  is  in  the  highway,  and 
such  structure  is  a  nuisance  at  common  law; 
citing  Com  v.  Blaisdcll.  107  Mass.  235; 
Hyde  v  Middlesex  Co..  2  Oiay.  207.  Also,  a 
stall  for  the  snlo  of  fruits  and  confection- 
eries placed  ou  a  public  footway  Is  a  nui- 


sance, though  rent  be  paid  to  the  adjoining 
owner:  citing  Com.  v.  Wentworth,  4  Clark 
(Pa.)  324. 

The  fact  that  Costello's  stand  was  erected 
on  the  covering  >f  the  open  way  to  the  cellar 
is  of  no  Importance.  Com.  v.  Wilkinson,  su- 
pra. It  is  not  contended  that  the  city  au- 
thorities have  any  general  power  to  permit 
or  license  obstructions  of  streets,  otherwise 
unlawful.  See  Webb  v  City  of  Demopolis, 
supra;  Cohen  v.  Mayor,  etc..  supra.  The 
authorities  generally  are  against  such  pow- 
er. The  charter  ot  Birmingham  does  not 
confer  it  Its  provisions  In  regard  to  streets 
look  to  the  betterment  of  the  streets  for  the 
public  purposes  foi  which  they  were  dedi- 
cated or  acquired.  They  do  not  e,m  power 
the  city  to  permit  the  streets  to  be  diverted 
from  their  public  use  to  private  purposes,  by 
suffering  individuals  to  obstruct  and  appro- 
priate them.  8uch  a  thought  was  never  In 
the  legislative  mind. 

We  are  of  opinion  the  judgments  of  the 
criminal  court  were  right  and  they  are  af- 
firmed. 


BAREFOOT  v.  WALL. 
(Supreme  Court  of  Alabama.  Dec.  19.  1893.) 
Unlawful  Dktainer—  Directing  Verdict. 
Id  ao  action  for  unlawful  detainer,  where 
the  evidence  is  conflicting,  but  plaintiffs  evi- 
dence shows  a  prior  occupation  and  cultivation 
of  the  lend  by  him.  the  entry  of  defendant  by 
plaintiff's  pet  mission,  continued  occupancy  un- 
der such  permission,  notice  to  defendant  that 
he  must  pay  rent,  and  defendant's  promise 
within  three  years  to  pay  rent  4by  reason  of 
which,  if  true,  the  action  is  not  burred  under 
Code.  §  3390.  declaring  the  uninterrupted  oc- 
cupation by  defendant  for  three  years  preceding 
the  exhibition  of  the  complaint  to  be.  if  the  es- 
tate of  defendant  is  not  determined,  a  bar  to 
the  action),  ii  is  error  to  direct  verdict  for  de- 
fendant, as  title  cannot  be  tried  in  such  action. 

Appeal  from  circuit  court.  Pike  county; 
John  R.  Tyson.  Judge. 

Action  by  J.  B.  Barefoot  against  J.  H. 
Wail.  Judgment  for  defendant.  Plaintiff 
appeals.  Reversed. 

This  was  an  action  of  unlawful  detainer, 
instituted  on  February  15.  1894.  by  the  ap- 
pellant. J.  B.  Barefoot,  against  the  appellee, 
J.  H.  Wall,  and  sought  to  recover  the  pos- 
session of  certain  described  land.  Issue  was 
joined  upon  the  pleas  of  not  guilty  and  the 
statute  of  limitations  of  three  years.  The 
testimony  for  the  plaintiff  tended  to  show 
that  in  the  year  1881  or  1882  be  claimed  the 
land  involved  in  this  controversy,  and  that 
he  allowed  the  defendant  to  enter  into  the 
possession  of  It  under  an  agreement  that 
whenever  he  saw  fit  to  ask  for  the  rent  of  the 
land,  the  defendant  should  pay  ft;  tbnt  l:i 
the  year  1883  or  1884,  while  the  defendant 
was  thus  using  and  in  possession  of  said 
land,  the  plaintiff  bought  the  80  acres  in 
which  the  land  In  dispute  lies  at  a  tax  sale, 
and.  immediately  after  such  purchase,  told 
the  defendant  he  could  stay  on  the  land  as  be 
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bad  been  doing,  and,  when  be  wanted  any 
rent,  he  would  call  on  him  for  It,  and  that 
the  defendant  has  been  In  possession  of  the 
land  ever  since;  that,  several  times  during 
his  holding  of  the  land  under  this  agree- 
ment, the  defendant  has  promised  to  pay  the 
plaintiff  rent  for  the  use  of  said  land;  and 
that  within  three  years  from  the  Institution 
of  the  present  suit,  when  the  plaintiff  called 
on  the  defendant  for  rent  of  said  land,  the 
defendant  said  that  be  would  pay  said  rent; 
but  that  he  had  never  done  so.  The  plaintiff 
offered  to  introduce  in  evidence  bis  deed 
under  the  tax  sale  conveying  the  80  acres  in 
which  the  land  In  dispute  lies,  wblch  deed 
was  properly  executed,  acknowledged,  and 
recorded  The  defendant  objected  to  said 
deed  being  Introduced  In  evidence,  but  speci- 
fied no  grounds  of  objection.  The  court  sus- 
tained the  objection,  and  the  plaintiff  duly 
excepted.  The  plaintiff,  as  a  witness  In  bis 
own  behalf,  testified  "that  he  bad  frequently, 
since  the  purchase  at  tax  sale,  cut  timber  off 
of  other  portions  of  said  eighty  acres  of  land, 
and  had  paid  the  taxes  on  said  eighty  acres 
ever  since  the  purchase  at  tax  sale,  which 
was  about  ten  years  ago."*  The  defendant 
objected  to  this  testimony,  and  moved  to  ex- 
clude it  from  the  jury,  but  stated  no  grounds 
for  the  motion.  The  court  sustained  the' ob- 
jection and  motion,  excluded  the  testimony, 
and  to  this  ruling  the  plaintiff  duly  excepted. 
The  testimony  for  the  defendant  teuded  to 
show  that,  he  went  into  possession  of  the 
lands  Involved  In  this  controversy  under  an 
agreement  with  one  Barnes;  that  be  had 
never  agreed  to  pay  the  plaintiff  rent  for  said 
land;  but  that,  after  be  went  into  posses- 
sion under  said  Barnes,  he  had  paid  some 
part  of  the  rent  due  Barnes  before  the  insti- 
tution of  the  present  suit.  The  defendant 
testified  that  the  plaintiff  had  never  exer- 
cised acts  of  ownership  over  this  property, 
and  had  never  cut  wood  from  the  land  except 
against  the  defendant's  objection.  Upon  the 
Introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  defendant,  gave  the  gen- 
eral affirmative  charge  for  the  defendant,  to 
the  giving  of  which  charge  plaintiff  duly 
excepted.  The  plaintiff  appeals,  and  assigns 
as  error  the  rulings  of  the  trial  court  upon 
the  evidence,  and  the  giving  of  the  general 
affirmative  charge  for  the  defendant. 

Hubbard,  Wilkinson  &  Hubbard,  for  ap- 
pellant.  Borders  &  Carmichael,  for  appellee. 

COLEMAN.  J.  The  present  suit  was  In- 
stituted by  the  appellant  to  recover  posses- 
sion of  a  parcel  of  land  held  by  the  defend- 
ant. The  action  is  for  an  unlawful  detainer. 
Ordinarily,  to  authorize  a  recovery  in  this  ac- 
tion, the  plaintiff  must  show  previous  pos- 
session; but  when  tbf-  occupant  enters  unon 
possession  as  a  tenant,  or.  being  in  posses- 
sion, attorns  to  one  who  claims  the  posses- 
sion, such  tenant.  If  be  continues  in  posses- 


sion obtained  by  attornment  or  promise  to 
pay  rent,  no  fraud  having  been  practiced  on 
him,  cannot  deny  the  previous  possession  of 
the  person  to  whom  he  attorned  or  promised 
to  pay  rent,  or  the  right  of  the  landlord  to  the 
possession.  Nor  Is  It  permissible  for  the  ten- 
ant, when  sued  for  an  unlawful  holding  over, 
after  the  termination  of  bis  estate,  acquired 
from  the  plaintiff,  without  first  surrendering 
possession  to  bis  landlord,  to  Introduce  evi- 
dence that  he  obtained  possession  from  a 
third  person,  and  held  it  under  such  rectal 
agreement.  If  the  jury  had  found  from  the 
evidence  that  the  defendant  entered  upon  or 
held  possession,  under  these  circumstances, 
from  plaintiff,  then  they  should  have  been 
instructed  to  disregard  .the  evidence  of 
Barnes  and  other  witnesses,  which  tended 
to  show  a  leasing  from  Barnes,  or  a  holding 
In  bis  own  right 

The  testimony  of  plaintiff  and  his  wit- 
nesses and  defendant  and  his  witnesses  was 
In  direct  conflict  and  the  jury  alone  were 
competent  to  determine  the  truth  of  the 
controverted  facts.  The  testimony  of  the 
plaintiff  tended  to  show  a  prior  actual  occu- 
pancy and  cultivation  of  tbe  land  by  him.  the 
entry  of  defendant  (who  was  tbe  son-in-law 
of  plaintiff)  by  his  permission,  the  continued 
occupancy  under  such  permission,  notice  to 
defendant  that  he  must  pay  rent  and  his  re- 
peated promises  to  pay  rent  to  plaintiff,  made 
within  less  than  three  years,  as  shown  by 
different  witnesses,  if  the  jury  should  find 
this  evidence  to  be  true,  tbe  statute  of  limita- 
tion of  three  years  did  not  bar  the  action, 
and  the  plaintiff  would  be  entitled  to  recover. 
King  v.  Boiling.  H  Ala.  594.  On  the  other 
hand,  if  tbe  jury  should  find  that  the  de- 
fendant at  no  time  held  possession  under  tbe 
permission  of  the  plaintiff,  and  did  not  agree 
to  pay  the  plaintiff  rent  for  the  land,  or  that 
the  statute  of  limitation  of  three  years  had 
effected  a  bar  to  the  action,  as  provided  in 
section  3390  of  tbe  Code,  the  plaintiff  couli 
not  recover.  The  evidence  on  these  questions 
being  in  direct  conflict,  it  was  error  for  the 
court  to  give  the  affirmative  charge  for  the 
defendant.  Titles  cannot  be  inquired  into  hi 
this  action,  it  Is  sometimes  permissible  to 
Introduce  written  evidence  of  title  or  color 
of  title  in  the  action  of  unlawful  detainer, 
not  for  the  purpose  of  showing  title  to  the 
land,  but  to  show  the  extent  of  actual  pos- 
session claimed;  as.  where,  under  color  of 
title,  a  person  is  in  actual  possession  of  a 
part,  tbe  possession  extends  to  tbe  limits 
described  in  the  deed  or  Instrument  convey- 
ing color  of  title.  Turnley  v.  Hanna.  82  Ala. 
243.  2  South.  483.  Tbe  plaintiff  did  not  state 
for  what  purpose  he  proposed  to  Introduce 
bis  tax  deed,  nor  do  we  decide  that  the 
facts  authorized  the  Introduction  of  the  tax 
deed  for  any  purpose.  The  court  did  not  err 
in  sustaining  the  objection  to  this  evidence, 
as  offered  by  the  plaintiff.  Reversed  and  re- 
manded. 
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MOORE  t.  JOHNSTON. 
(Supreme  Court  of  Alabama.    Dec.  19,  1895.) 
Covenants — Action  roa  Bkkach— Splitting 
Cacbb  of  Action. 
An  action  for  breach  of  covenant  of  sei- 
sin is  not  a  bar  to  an  action  for  breach  of  cot- 
enant  in  the  same  deed  against  incumbrances; 
the  notions  not  being  founded  on  the  same 
cause  of  action,  and  the  rule  prohibiting-  the 
splitting  of  a  single  cause  of  action  having, 
therefore,  no  application. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Thorpe,  Judge. 

Action  by  John  W.  Moore,  Jr.,  against  J. 
W.  Johnston.  Judgment  for  defendant. 
Plaintiff  appeals.  Reversed. 

The  present  suit  was  instituted  by  the  ap- 
pellant, John  Moore,  Jr.,  on  April  30,  1894, 
against  J.  W.  Johnston,  to  recover  damages 
for  the  alleged  breach  of  the  warranty 
against  Incumbrances  contained  in  a  deed 
executed  by  defendant  aud  wife  to  plaintiff. 
The  complaint,  as  amended,  alleges,  in  sub- 
stance, that  In  November,  1886,  the  defend- 
ant sold  to  plaintifl.  certain  land,  and  by  deed 
duly  and  properly  executed  to  plaintiff  by  de- 
fendant and  wife,  for  i  consideration  of  $11,- 
900  paid  to  him  ty  plaintiff,  conveyed  to 
plaintiff  said  land,  and  oy  said  deed  cove- 
nanted with  plaintiff  that  Mid  land  was  "free 
from  all  incumbrances."  Plaintiff  alleges 
that  said  land  was  not  "free  from  all  in- 
cumbrances," but  a  part  thereof,  namely, 
the  northeasterly  part,  being  a  strip  40  feet 
wide,  was  incumbered  when  said  deed  was 
executed,  in  this  way,  viz.:  Long  prior  to 
the  time  when  said  deed  was  executed,  to 
wit,  In  the  year  1870,  the  Elyton  Land  Com- 
pany was  seised  and  possessed,  in  fee  sim- 
ple, of  the  lands  in  the  deed  described,  and 
of  other  hinds  adjacent  thereto,  and,  while 
so  seised  and  possepf ed  thereof,  it,  on,  to  wit, 
January  1, 1870,  laid  off  all  of  said  lands  into 
blocks,  lots,  streets,  avenues,  and  alleys,  for 
the  purpose  of  building  a  town  thereon,  and 
caused  a  map  to  be  mace  of  all  the  said  lota 
and  parcels  of  said  lands,  with  the  streets, 
avenues,  and  alleys  marked  thereon  and  des- 
ignated thereby;  that  afterwards  said  com- 
pany, to  wit,  in  the  year  1870,  and  each  year 
thereafter,  sold  and  conveyed  at  various 
times  lots  and  parcels  of  said  land,  and  de- 
scribed the  land  so  sold  according  to  the 
said  map;  that  Twenty-Second  street  was 
shown  on  said  map,  and  as  shown  thereon  It 
covered  the  northeasterly  portion  of  the  land 
sold  and  conveyed  by  defendant  and  wife  to 
plaintiff,  to  the  extent  of  40  feet  in  width  by 
190  feet  in  length;  that  In  the  month  of  De- 
cember, 1893,  the  mayor  and  aldermen  of 
Birmingham  lawfully  took  possession  of  and 
opened  up  and  graded  said  Twenty-Second 
street  through  and  over  said  part  of  said 
land,  and  the  said  street  so  opened  up  is  used 
as  a  street  and  public  highway  by  the  mayor 
and  aldermen  of  Birmingham  and  the  public 
generally.  Wherefore,  plaintiff  says,  when 
said  deed  was  made  by  defendant  and  his 


wife  to  plaintiff  the  said  Twenty-SecondT 
street  had  been  dedicated  by  the  said  Elyton- 
Land  Company,  tht  then  owners  thereof,  to> 
the  use  of  the  public  forever  as  a  street,  sna- 
the said  Twenty-Second  rtreet  covered  the- 
northeasterly  part  of  the  lot  sold  to  and  con- 
veyed by  said  deed  to  plaintiff,  to  the  extent 
of  a  piece  thereof  40  feet  wide  and  190  feet 
long,  and  so  the  plaintiff  says  the  covenant 
of  the  defendant  In  said  deed,  that  said  land 
was  "free  from  all  incumbrances,"  was  bro- 
ken, to  the  damage  of  plaintiff  in  $5,000.  A 
copy  of  said  deed  was  ttmexed  to  and  made- 
a  part  of  the  complairi.  and  the  covenants 
therein  contained  ate  as  follows:  "And  I, 
the  said  John  W.  Johnston,  for  myself,  my 
heirs  and  assigns,  do  hereby  covenant  withv 
the  said  John  Moore,  bis  heirs  and  assigns, 
that  I  am  lawfully  seised  In  fee  simple  of 
said  premises,  that  they  are  free  from  all  in- 
cumbrances, and  that  I  have  a  good  right  to> 
sell  the  same  as  aforesaid.  I  will,  and  my 
heirs  and  personal  representatives  shall,  war- 
rant and  defend  the  same  against  all  persons 
lawfully  claiming  or  to  claim  the  same." 

Among  the  pleas  interposed  by  the  defend- 
ant were  the  following:  "(4)  The  defendant, 
for  a  further  special  plea  In  this  behalf,  says- 
'Actio  non,'  because  he  says  that,  at  the  time- 
of  said  sale  and  conveyance  of  the  defendant 
to  the  plaintiff,  the  western  margin  of  said' 
Twenty-Second  street,  which  constituted  the 
eastern  boundary  of  tht.-  lot  of  land  .sold  by 
the  defendant,  and  described  in  defendant's^ 
said  deed  to  the  plaintiff,  was  defined  and' 
made  known  by  a  fence  erected  and  them 
standing  along  said  Twenty-Second  street,  be- 
tween said  Avenues  G  and  H,  the  entire  depth- 
of  defendant's  said  lot,  running  back  from 
said  Avenue  G;  that  up  to  that  time  no  part 
of  the  land  which  lies  weM.  of  the  line  of  said- 
fence  had  been  used  ct  t'eated  as  a  highway 
or  part  of  said  street,  :nd  in  making  said 
sale  and  conveyance  to  the  plaintiff,  and  in 
the  negotiations  thetefor,  the  plaintiff  and  de- 
fendant recognized,  treated,  and  adopted  the- 
said  line  of  said  tence  as  constituting  the 
western  margin  of  said  Twenty-Second  street, 
and  the  eastern  boundary  of  said  lot  sold  to 
the  plaintiff  as  aforesaid,  and  such  was  the 
Intent  and  meaning  of  the  plaintiff  and  de- 
fendant In  the  description  of  said  premises 
as  set  forth  in  said  deed;  and  the  defend- 
ant says  that,  at  the  time  of  said  sale  and 
conveyance  by  him  to  the  plaintiff,  he  was 
seised  and  possessed  in  fee  simple,  free  from 
Incumbrance,  of  the  land  described  in  said 
deed,  to  wit,  190  feet  fronting  oh,  and  bound- 
ed on  the  east  by,  said  Twenty-Second  street, 
as  the  western  margin  of  said  street  was 
then  defined  and  made  known  by  the  said 
line  of  said  fence,  and  running  back  there- 
from in  rectangular  form  along  said  Avenue 
G  340  feet.  And  the  defendant  says  that 
heretofore,  on,  to  wit,  January  27,  1888,  in  a 
suit  upon  the  breach  of  the  covenants  in  a 
deed  in  said  complaint  mentioned,  by  the 
plaintiff  against  the  defendant,  then  pending. 
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in this,  the  city  court  of  Birmingham,  in  a 
plea  then  pleaded  by  this  defendant,  he  set 
forth  the  facts  In  this  plea  above  stated,  and 
plaintiff  joined  issue  thereon  with  the  de- 
fendant, and  the  same  were  found  in  favor 
of  this  defendant,  wherefore  this  defendant 
says  the  plaintiff  is  precluded  from  recovery 
in  this  action."  "(0)  For  further  answer  to 
the  complaint  this  defendant  says  'Actio  non,' 
because  he  says  that  on,  to  wit,  the  27th 
of  January,  1888.  in  a  cult  then  pending  in 
this,  the  city  court  of  Birmingham,  for  Jef- 
ferson county,  state  of  Alabama,  being  a 
court  of  record,  having  'jurisdiction  of  the 
subject-matter  of  said  suit,  the  said  plaintiff 
declared  in  his  complaint  upon  the  covenants 
in  the  deed  set  forth  in  the  complaint  in  this 
suit,  and  assigned  as  a  breach  that  defendant 
had  broken  the  covenant  of  seisin  in  defend- 
ant's said  deed:  that  defendant,  by  bis  pleas 
in  said  suit,  joined  issue  with  plaintiff  upon 
his  said  complaint,  and  judgment  was  ren- 
dered against  plaintiff  and  in  favor  of  de- 
fendant in  said  suit;  and  said  judgment  has 
never  been  annulled  or  set  aside.  And  de- 
fendant says  that  when  said  former  suit  was 
brought,  and  when  said  judgment  was  ren- 
dered, the  covenant  that  the  land  by  said 
deed  granted  was  free  from  incumbrances,  if 
broken  at  all.  was  then  and  before  that  time 
broken;  that  the  plaintiff  could  then  have 
sued  for  a  breach  of  said  covenant  against 
incumbrances  when  he  brought  his  former 
suit.  And  defendant  says  that  the  plaintiff 
by  his  said  former  suit,  and  by  the  judgment 
in  said  suit  rendered,  is  barred  and  precluded 
from  maintaining  this  present  suit." 

Plaintiff  demurred  to  plea  4  upon  the  fol- 
lowing grounds:  "The  defendant  In  said 
fourth  plea  does  not  state  or  show  that  the 
issue  tried  in  the  former  suit  on,  to  wit,  the 
27th  day  of  January,  1888,  was  the  same  as 
the  issue  between  the  plaintiff  and  defendant 
in  this  suit,  or  that  the  covenant  for  the 
breach  of  which  said  first  suit  was  commen- 
ced was  the  same  covenant  for  the  breach  of 
which  this  suit  is  brought,  or  that  the  plain- 
tiff in  said  first  suit  claimed  damages  for  the 
breach  of  the  covenant  against  incumbrances, 
or  that  on  which  covenant  in  said  deed  con- 
tained the  plaintiff  declared  on  in  said  first 
suit."  This  demurrer  of  plaintiff  to  the 
fourth  plea  being  overruled  by  the  court,  the 
plaintiff  filed  the  following  replication  to 
said  fourth  plea:  "(1)  And  the  said  plaintiff 
replies  and  takes  Issue  on  the  defendant's 
plea  No.  4.  (2)  And  the  said  plaintiff,  for 
further  replication  to  the  defendant's  plea 
numbered  4,  says  that  at  the  time  the  said  de- 
fendant executed  the  said  deed,  of  which  Ex- 
hibit A  to  the  complaint  is  a  copy,  the  said 
lot  of  land  described  in  the  said  deed  from 
defendant  to  plaintiff  was  not  free  from  in- 
cumbrance, but  a  part  thereof  was  then  in- 
cumbered as  stated  in  thb  plaintiff's  com- 
plaint; and  the  said  plaintiff  avers  that  in 
the  former  suit  mentioned  in  said  plea  4, 
brought  by  the  said  plaintiff  against  the  said 


defendant,  the  plaintiff  claimed  damages  fur 
the  breach  of  the  covenant  of  the  defend- 
ant of  seisin,  and  not  for  the  breach  of 
any  other  covenant  contained  In  said  deed, 
and  the  plaintiff  in  said  former  suit  did  not 
claim  any  damages  for  the  breach  of  the 
covenant  contained  in  said  deed  against  in- 
cumbrances; and  the  plaintiff  further  avers 
that  .the  damages  claimed  In  said  former  suit 
were  not  the  same  damages  claimed  in  this 
suit;  and  the  plaintiff  further  avers  that 
that  part  of  said  lot  of  land  conveyed  in  said 
deed  from  the  defendant  to  the  plaintiff 
which  is  covered  by  said  public  easement  as 
a  street,  as  shown  in  the  plaintiff's  com- 
plaint, was  never  opened  or  used  as  a  street 
until  long  after  said  former  suit  was  decid- 
ed." Thereupon  defendant  demurred  to  the 
second  replication  to  defendant's  fourth  plea 
upon  the  following  grounds:  "(1)  The  said 
replication  admits  that  the  cause  of  action 
upon  which  this  suit  is  based  existed  when 
plaintiff  brought  his  said  former  suit.  (2) 
It  is  not  material,  so  far  as  the  same  relates 
to  the  said  plea  4,  what  damages  were  claim- 
ed in  said  former  suit  (3)  By  said  replica- 
tion it  appears  plaintiff  split  his  cause  of  ac- 
tion in  said  former  suit.  (4)  That,  under  the 
averments  of  the  complaint,  it  is  not  material 
when  said  Twenty-First  street  was  actually 
opened.  (5)  It  is  no  answer  to  plaintiffs 
said  plea  4  that  the  land  complained  of  as 
forming  part  of  the  said  street  was  not  open- 
ed and  used  as  a  street  until  long  after  said 
former  suit."  Thereupon  the  court  sustained 
defendant's  demurrer  to  plaintiff's  second 
replication  to  defendant's  plea  4.  To  the  de- 
fendant's plea  No.  6  the  plaintiff  demurred 
upon  the  following  grounds:  "(1)  That  the 
said  plea  shows  that  the  said  former  suit 
therein  mentioned  was  a  suit  by  this  plain- 
tiff against  said  defendant  on  the  covenant 
of  seisin  in  the  defendant's  said  deed  to  the 
plaintiff,  and  on  that  covenant  only,  where- 
as the  present  suit  is  not  to  recover  dam- 
ages for  the  breach  of  the  covenant  of  sei- 
sin, but  is  a  suit  to  recover  damages  for  a 
breach  of  the  covenant  contained  in  said 
deed  of  the  defendant  to  the  plaintiff  to  the 
effect  that  the  premises  conveyed  in  said 
deed  'are  free  from  all  incumbrances,'  and 
for  the  breach  of  that  covenant  only.  (2) 
For  that  said  plea  admits  that  in  the  month 
of  December,  1883,  the  mayor  and  alderman 
of  Birmingham  lawfully  took  possession  of 
and  opened  up  and  graded  said  Twenty-Sec- 
ond street  through  the  said  lot  of  land  con- 
veyed by  the  defendant's  deed  to  the  plain- 
tiff. (3)  For  that  said  plea  admits  that  the 
said  covenant  against  incumbrances  was 
broken  before  this  suit  was  brought.  (4i 
For  that  said  plea  admits  that  forty  feet  on 
the  northeasterly  side  of  the  lot  conveyed  in 
the  deed  of  the  defendant  to  the  plaintiff,  to 
the  extent  of  forty  feet  wide  and  one  hun- 
dred and  ninety  feet  long,  had  been  com- 
pletely dedicated  to  the  use  of  the  public  as 
a  street  before  the  said  deed  was  executed 
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by  the  defendant  to  the  plaintiff,  and  that 
the  said  part  of  said  lot  was  opened  up  as  a 
street,  lawfully,  by  the  mayor  and  aldermen 
of  the  city  of  Birmingham,  in  December, 
1803,  long  after  said  former  suit  was  decided. 
(5)  For  that  the  said  plea  shows  that  the 
damages  claimed  In  said  former  suit  were 
not  the  same  damages  claimed  in  this  suit, 
and  that  the  damages  claimed  in  this  suit 
could  not  have  been  recovered  in  said  former 
suit."  And,  upon  the  court's  overruling  plain- 
tiff's demurrer  to  defendant's  plea  numbered 
6,  plaintiff  joined  issue  on  said  plea  6.  The 
plaintiff  reserved  separate  exceptions  to  each 
of  these  rulings  of  the  trial  court  upon  the 
pleadings.  Under  the  decision  of  the  pres- 
ent appeal.  It  is  unnecessary  to  set  out  the 
facts  as  adduced  on  the  trial  of  the  cause. 
The  cause  was  submitted  to  the  court  with- 
out the  Intervention  of  a  jury,  and.  upon  the 
hearing  of  the  evidence,  judgment  was  ren- 
dered for  the  defendant.  Plaintiff  appeals, 
and  assigns  as  error  the  rulings  of  the  court 
upon  the  pleadings,  and  the  rendition  of 
judgment  for  the  defendant. 

Richard  L.  Brooks  and  Pettus  &  Pettus,  for 
appellant.    W.  C.  Ward,  for  appellee. 

COLEMAN,  J.  In  a  deed  of  conveyance 
executed  oy  the  appellee,  Johnston,  to  the 
plaintiff,  Moore,  the  grantor  covenanted  "that 
he  waa  lawfully  seised  lh  fee  simple  of  said 
premises,  that  they  are  free  from  all  incum- 
brance, and  that  he  had  a  good  right  to  sell 
the  same  as  aforesaid,"  followed  by  a  general 
warranty  against  the  claims  of  all  persons. 
The  grantee,  John  Moore,  sued  the  grantor, 
Johnston,  for  a  breach  of  the  covenant  of 
seisin.  The  action  resulted  in  a  verdict  and 
judgment  for  the  defendant.  The  plaintiff 
then  Instituted  the  present  action  upon  a 
breach  of  the  covenant  "that  the  premises 
were  free  from  all  Incumbrance."  The  com- 
plaint shows  that  prior  to  the  execution  of 
the  deed  of  conveyance  a  certain  strip  of  the 
premises,  40  feet  wide  and  190  feet  deep, 
had  been  dedicated  to  the  city  of  Birmingham 
for  a  public  street,  and  that  the  street  was 
opened  up  after  the  termination  of  the  suit 
upon  an  alleged  breach  of  the  covenant  of 
seisin  in  fee  simple.  The  easement  existed 
both  at  the  time  of  the  execution  of  the  cov- 
enants of  the  deed  and  the  institution  and 
trial  of  the  cause  for  a  breach  of  the  covenant 
of  seisin.  The  material  question  In  the  case, 
raised  by  the  fourth  and  sixth  pleas  and  the 
demurrers  and  replications  thereto,  is  wheth- 
er the  suit  for  a  breach  of  the  covenant  of 
seisin  In  fee  barred  the  plaintiff's  action  for 
a  breach  of  the  covenant  that  the  premises 
"were  free  from  Incumbrance,"  the  right  to 
the  easement  not  having  l>een  exercised  by 
the  city  until  after  that  suit  had  been  ter- 
minated. The  effect  of  the  ruling  of  the  trial 
court  was  that  the  former  suit  barred  the 
plaintiff's  second  action.  In  this  the  trial 
yourt  erred.    When  the  case  was  here  on 


appeal  (0  South.  50)  from  the  judgment  ren- 
dered In  the  trial  for  a  breach  of  the  cove- 
nant of  seisin,  it  was  In  evidence  that  the 
easement  existed.  The  court  used  this  lan- 
guage: "It  Is  well  settled  by  the  authorities 
that  the  existence  of  a  public  easement  over 
land,  *  *  *  which  doe*  not  in  any  way 
affect  the  technical  seisin  of  the  purchaser, 
la  no  breach  of  the  covenant  of  seisin.  The 
reason  is.  there  is  no  inconsistency  between 
the  public  having  the  right  of  way  over  the 
land,  and  at  the  same  time  the  vesting  of  a 
freehold  In  the  owner  of  the  soil."  The  court 
held  that,  while  the  easement  might  be  a 
breach  of  the  covenant  against  Incumbrance, 
such  proof  did  not  support  a  cause  of  action 
founded  upon  a  breach  of  the  covenant  of 
seisin,  and  that  plaintiff  was  not  entitled  to 
recover.  The  rule  is  well-nigh  universal  that 
an  existing  easement  is  a  breach  of  the  cove- 
nant against  Incumbrance  in  prsesentl.  An- 
derson v.  Knox,  20  Ala.  156;  Copeland  v.  Mc- 
Adory,  100  Ala.  553.  13  South.  545;  Moore  v. 
Johnston,  87  Ala.  220,  6  South.  50,  and  au- 
thorities cited;  10  Am.  &  Eng.  Enc.  Law. 
362;  Kellogg  v.  Malin,  50  Mo.  496,  11  Am. 
Rep.  426.  In  the  case  of  Copeland  v.  Mc- 
Adory.  supra,  the  expression  is  used  that 
"the  covenant  of  good  right  to  convey  is  the 
equivalent  of  a  covenant  of  seisin."  Per- 
haps this  la  not  universally  true,  as  a  person 
may  have  power  to  convey  without  being 
seised.  19  Am.  &  Eng.  Enc.  Law,  -981.  We 
may  add,  the  pleadings  in  an  action  for 
breach  of  covenant  of  seisin  are  not  the  same 
as  for  a  breach  of  the  covenant  against  In- 
cumbrance. In  the  latter  it  is  necessary  to 
describe  the*  Incumbrance  with  more  partic- 
ularity. Copeland  v.  McAdory,  100  Ala.  553, 
13  South.  545.  These  principles  and  authori- 
ties are  conclusive  to  show  that  the  two  suits 
are  not  founded  en  the  same  cause  of  action, 
and  the  rule  which  prohibits  the  splitting  up 
a  single  cause  of  action  into  two  or  more  ac- 
tions has  no  application.  Oliver  v.  Holt,  11 
Ala.  574;  O'Neal  v.  Brown,  21  Ala.  482;  Lid- 
dell  v.  Chidester,  84  Ala.  508,  4  South.  426; 
Ryall  v.  Prince.  82  Ala.  264,  2  South.  319; 
Moore  v.  Johnston,  supra. 

We  deem  It  unnecessary  to  consider  any 
other  question  in  the  case.  Reversed  and 
remanded. 

HEAD,  J.,  not  sitting. 


CULVER  t.  ALABAMA  MIDLAND  RY. 
CO. 

(Supreme  Court  of  Alabama.    Dec.  19,  1895.) 
Injury  to  Employ  k— Nf.ouobnch  o»  Cose rv ant 
—Liability  op  Mastkr— Contributory  Nko- 
ligencb— Opinion  Evidence. 
1.  Under  Code,  $  2590,  snbd.  5,  making  the 
master  liable  for  injury  to  a  servant  caused 
by  the  negligence  of  one  in  the  master's  employ 
having  charge  or  control  of  an  engine,  the  mas- 
ter's liability  is  not  affected  by  his  care  in  select- 
ing his  employ.*. 
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2.  Under  Cod*.  8  2816,  allowing  either  party 
to  an  action  deairing  testimony  of  the  other 
party  to  file  interrogatories  to  be  propounded  to 
him,  and  section  2820,  declaring  that  if  answers 
are  not  given  or  are  evasive  the  court  may  di- 
rect a  nonsuit  or  judgment  by  default,  plaintiff 
cannot  complain  that  in  an  action  against  a 
railroad  company  for  death  of  an  employe  by 
negligence  defendant,  in  answer  to  interroga- 
tories asking  if  a  written  report  of  the  killing 
had  been  made  to  it,  and,  if  so,  that  the  report 
We  attached  to  the  answer,  stated  that  the  en- 
gineer and  section  foreman  had  made  unsworn 
reports  of  the  accident,  and  refused  to  attach 
the  same;  such  ex  parte  statements  of  persons 
being  hearsay,  and  not  competent  evidence. 

3.  In  an  action  for  death  of  a  section  hand 
killed  by  an  article  falling  from  a  passing  en- 
gine, defendant  having  pleaded  deceased's  con- 
tributory negligence  in  that  he  was  standing  in 
dangerous  proximity  to  the  passing  train,  plain- 
tiff may  show  by  the  opinion  of  one  who  has  for 
years  been  a  section  foreman,  and  acquainted 
with  the  operation  of  railroads,  that  the  dis- 
tance of  10  feet  from  a  passing  train  (the  dis- 
tance nt  which  deceased  was  standing)  was  a 
safe  distance  for  a  section  hand  to  stand. 

4.  In  an  action  founded  on  Code.  $  2590. 
subd.  2.  making  a  master  liable  for  injury  to 
an  employe  caused  by  the  negligence  of  a  co- 
employe  who  has  any  superintendence  intrusted 
to  him,  while  ij  the  exercise  of  such  super- 
intendence, for  the  death  of  a  section  hand  kill- 
ed by  an  ash-pan  scrnper  falling  from  the  en- 
gine of  a  passing  train,  the  complaint  having 
alleged  that  it  fell  by  reason  of  the  negligence 
of  some  one  ic  defendant's  employ  to  whom  it 
had  intrusted  charge  of  the  engine  and  fireman 
and  appliances  on  the  engine,  and  that  such 
person  having  the  superintendence  of  the  engine, 
and  while  in  the  exercise  of  the  superintend- 
ence, negligently  suffered  such  appliance,  nec- 
essary to  and  used  on  the  engine,  to  be  so  placed 
on  the  engine  that  it  fell  from  the  engine  on  de- 
cedent: and  the  testimony  showing  that  the 
scraper  was  being  used  in  place  of  the  coal 
rake,  which  had  been  broken,  and  that  the  prop- 
er place  for  the  rake  or  the  scraper  when  used 
as  a  rake  was  on  the  coal  in  the  tender;  and  a 
witness  having  testified  that  he  could  not  say 
how  the  scraper  came  to  fall  unless  the  coal 
might  have  been  piled  up  too  high  in  the  tender, 
and  caused  the  scraper  to  slip  off  to  one  side; 
and  there  being  evidence  that  in  the  loading  of 
the  cos  1  the  engineer  had  superintendence, — the 
question  of  whether  the  accident  occurred  from 
the  negligence  of  one  having  superintendence, 
while  in  the  exercise  of  it,  should  be  left  to  the 
jury. 

Appeal  from  circuit  court.  Dale  county; 
John  R.  Tyson,  Judge. 

Action  by  Levin  L.  Culver,  administrator 
or  Virgil  Mowdy,  deceased,  against  the  Ala- 
bama Midland  Railway  Company.  Judg- 
ment for  defendant  Plaintiff  appeals.  Re- 
versed. 

This  action  was  brought  by  the  appellant, 
as  administrator  of  Virgil  Mowdy,  deceased, 
against  the  Alabama  Midland  Railway  Com- 
pany, to  recover  damages  for  Injuries  which 
resulted  in  his  intestate's  death,  and  which 
was  alleged  to  have  been  caused  by  reason 
of  the  negligence  of  the  defendant  Virgil 
Mowdy,  at  the  time  of  the  accident,  was  a 
section  hand  in  the  employment  of  the  de- 
fendant, and  was  injured  by  an  "ash-pan 
scraper,"  which  was  used  for  cleaning  out 
the  ash  pan  of  the  engines,  falling  from  a 
passing  engine,  and  striking  the  plaintiff's 
intestate  on  the  head  and  chest  from  the 


effects  of  which  wounds  be  died  in  23  hours. 

The  complaint  as  originally  filed,  contain- 
ed nine  counts.  The  first  count  was  strick- 
en from  the  complaint  without  objection. 
The  second  count  of  the  complaint  after  al- 
leging the  fact  of  plaintiff's  Intestate  being 
a  section  hand  in  the  employment  of  the  de- 
fendant and  while  In  the  discharge  of  his 
duties,  further  alleged  that  the  Intestate 
"was  struck  on  the  head  and  breast  by  an 
iron  bar  or  scrape  of  great  weight  and  size, 
which  was  negligently  allowed  to  fall  from 
one  of  defendant's  locomotive  engines." 
drawing  one  of  its  trains,  and  then  con- 
tinues: "And  plaintiff  avers  that  said  in- 
juries and  death  to  plaintiff's  intestate  oc- 
curred as  aforesaid  by  reason  of  the  care- 
lessness and  negligence  of  the  engineer  in 
charge  and  control  of  said  engine  in  this: 
that  said  engineer  negligently  and  careless- 
ly Buffered  said  Iron  bar  or  scrape  to  fall 
from  said  engine "  In  the  third  complaint 
after  the  prefatory  allegations  of  employ- 
ment, etc.,  the  negligence  complained  of  was 
thus  alleged:  "Plaintiff  avers  that  said 
scrape  fell  from  said  engine,  and  In  conse- 
quence said  injuries  and  death  occurred  to 
said  intestate,  by  reason  of  the  carelessness 
and  negligence  of  the  engineer  In  charge  and 
control  of  said  engine,  in  this:  that  as  said 
engine  was  passing  where  plaintiff's  intes- 
tate was  engaged  in  the  performance  of  his 
duties,  as  aforesaid,  said  engineer  negligent- 
ly and  carelessly  gave  said  engine  a  great 
violent  and  sudden  Jerk,  which  threw  said 
scrape  upon  said  intestate,  whereby  he  was 
killed  as  aforesaid."  In  the  fourth  count 
the  negligence  complained  of  was  thus 
averred:  "And  plaintiff  avers  that  said  In- 
testate was  killed  as  aforesaid  by  reason  of 
defective  works,  machinery,  or  plant  con- 
nected with  or  used  in  defendant's  said  busi- 
ness. In  this:  the  appliances  for  holding  and 
keeping  said  Iron  scrape  on  said  engine  were 
defective,  and  out  of  repair,  and  which,  for 
the  want  of  proper  care  and  diligence,  would 
have  been  and  ought  to  have  been  known  to 
the  defendant,  and  was  wholly  unknown  to 
plaintiff's  Intestate."  In  the  fifth  count  It 
was  alleged  that  in  the  use  and  operation  of 
the  engines  by  the  defendant  It  was  neces- 
sary to  have  Iron  scrapes,  and  that  it  was 
the  duty  of  the  defendant  to  provide  and 
maintain  suitable  appliances  for  holding  said 
scrapes  on  Its  engines,  so  as  to  prevent  them 
from  falling  off  while  in  motion  or  other- 
wise; but  that  "the  defendant  notwithstand- 
ing its  said  duty  In  this  behalf,  did  not  pro- 
vide Its  certain  locomotive"  from  which  the 
scrape  fell  which  struck  the  plaintiff's  In- 
testate "wltb  such  necessaiy  appliances  In 
order  to  hold  tne  Iron  scrape  belonging  to 
said  engine,  whereby,  and  In  consequence  of 
which,  said  iron  scrape  used  by  and  belong- 
ing to  said  engine  fell  on  plaintiff's  intes- 
tate, and  so  wounded  and  Injured  said  intes- 
tate that  he  died."  In  the  sixth  count  of 
the  complaint,  after  allegations  of  the  neces- 
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slty  for  having  iron  scrapes  on  the  engine 
for  the  use  of  the  fireman,  the  negligence 
complained  of  was  as  follows:  "And  plain- 
tiff says  that  said  iron  scrape,  being  one  of 
the  appliances  of  and  belonging  to  said  en- 
gine, fell  from  said  engine  by  reason  of  the 
carelessness  and  negligence  of  defendant's 
employe  in  charge  and  control  of  the  said 
-engine  and  its  appliances,  in  that  said  em- 
ploye did  not  place,  or  cause  to  be  placed, 
said  iron  scrape  in  a  reasonably  secure 
place  and  position  to  prevent  its  falling." 
In  the  seventh  count,  after  similar  prefatory 
.allegations,  the  negligence  complained  of 
was  then  stated  as  follows:  "And  plaintiff 
-says  that  said  Injury  and  death  occurred  by 
the  reason  of  the  said  iron  scrape  falling 
from  said  engine,  and  that  the  same  fell 
by  reason  of  some  defect  in  said  engine  or 
the  tender  attached  thereto,  which  said  de- 
fect was  unknown  to  plaintiff's  intestate, 
and  had  not  been  discovered  or  remedied 
■owing  to  the  negligence  of  some  person  In 
the  defendant's  service,  and  intrusted  by 
the  defendant  with  the  duty  of  seeing  the 
ways,  works,  machinery,  appliances,  etc., 
were  in  proper  conditions,  the  name  of  said 
person  being  unknown  to  plaintiff  or  to 
plaintiff's  intestate."  In  the  eighth  count 
the  negligence  counted  upon  was  thus 
averred  r  "And  plaintiff  avers  that  said 
scrape  fell  by  reason  of  the  negligence  of 
aome  person  in  the  employment  or  service 
of  the  defendant,  and  then  having  charge 
and  control  of  said  engine  and  tender,  that 
the  employe  who  negligently  suffered  or 
caused  said  scraper  to  fall  from  said  tender 
was  and  is  unknown  to  plaintiff,  but  plain- 
tiff declares  that  he  was  an  employe  of  the 
-defendant,  and  nad  control  of  said  engine 
and  tender  and  all  of  the  appliances  there- 
unto belonging."  In  the  ninth  count,  after 
the  allegations  of  the  circumstances  of  the 
■accident  were  alleged,  the  negligence  count- 
ed on  was  alleged  as  follows:  "And  plain- 
tiff avers  that  said  scrape  fell  and  said  in- 
juries occurred  by  reason  of  the  negligence 
of  the  defendant's  employe  who  was  in 
charge  of  said  tender  at  the  time  of  said  in- 
jury; and  that  said  employe  had  the  super- 
intendence of  said  tender  Intrusted  to  him, 
and  said  Injury  resulted  while  he  was  In  the 
•exercise  of  such  superintendence." 

The  second,  third,  sixth,  eighth,  and  ninth 
counts  were  demurred  to  on  the  following 
grounds:  Because  they  "nowhere  aver  that 
the  employer,  the  said  railway  company,  did 
not  use  due  care  In  procuring  competent  and 
fit  servants  for  said  business,  or  that  the 
servant  through  whose  negligence  the  injury 
was  occasioned  was  not  fit  or  competent  for 
the  business  in  which  he  was  engaged."  The 
fourth  count  was  demurred  to  because  "it 
fails  to  aver  what  said  appliances  were  for 
holding  and  keeping  said  scrape  on  said  en- 
gine, or  in  what  respect  the  same  were  de- 
fective and  out  of  repair."  The  fifth  count 
was  demurred  to  because  it  did  not  aver 


what  was  the  nature  or  character  or  descrip- 
tion of  the  appliances  referred  to  therein, 
which  the  defendant  failed  to  provide  and 
maintain;  and  further,  because  the  allega- 
tions of  negligence  on  the  part  of  defendant 
were  too  vague  and  uncertain  in  this  regard. 
The  seventh  count  was  demurred  to  upon  the 
following  grounds:  Because  "it  is  alleged 
In  the  seventh  count  of  the  complaint  that 
plaintiff's  intestate  was  struck  on  the  head 
by  an  iron  scrape  falling  from  a  passing  lo- 
comotive of  defendant  company  on  its  rail- 
road tracks,  and  that  the  same  fell  by  reason 
of  some  defect  in  said  engine  or  tender,  un- 
known to  plaintiff's  intestate;  but  it  Is  not 
averred  therein  what  the  defect  consisted  of, 
or  the  nature,  character,  or  description  of 
such  defect,  or  how  or  in  what  manner  the 
same  could  have  been  remedied  or  rendered 
safe  and  secure."  The  demurrers  to  the  sec- 
ond, third,  Sixth,  eighth,  and  ninth  counts  of 
the  complaint  were  sustained,  to  which  rul- 
ing of  the  court  the  plaintiff  duly  excepted. 
Thereupon  a  tenth  count  was  added,  in 
which  the  negligence  complained  of  was  al- 
leged as  follows:  "And  plaintiff  further 
avers  that  said  scrape  fell  from  said  engine 
by  reason  of  the  negligence  of  some  person 
In  the  employment  of  the  defendant  to  whom 
the  defendant  had  Intrusted  the  superin- 
tendence and  control  and  charge  of  the  said 
engine,  and  the  fireman  and  appliances  on 
said  engine;  and  plaintiff  avers  that  said 
person  so  having  the  superintendence  of 
said  engine,  and  whilst  in  the  exercise  of 
that  superintendence,  negligently  permitted 
and  suffered  an  appliance  necessary  to  and 
used  on  said  engine,  which  was  of  great  size 
and  weight,  to  wit,  about  9  feet  long  and  85 
pounds  weight,  to  be  so  placed  on  said  en- 
gine that  it  fell  from  said  engine  upon  the 
person  of  Virgil  Mowdy  whilst  he  was  In 
the  exercise  of  proper  care  and  diligence,  and 
where  he  was  required  to  be  by  reason  of 
his  employment  by  the  defendant  in  the  dis- 
charge of  his  said  duties  as  said  apprentice 
or  section  hand."  To  the  fourth,  fifth,  sev- 
enth, and  tenth  counts  of  the  complaint  the 
defendant  interposed  two  pleas:  "(1)  Not 
guilty;  (2)  contributory  negligence  on  part  of 
plaintiff's  intestate  in  this:  the  said  plain- 
tiff's Intestate  was,  at  the  time  of  the  injury 
complained  of,  standing  in  dangerous  prox- 
imity to  the  moving  train  or  locomotive  from 
which  said  iron  scrape  fell,  not  being  re- 
quired to  do  so  by  the  nature  of  the  employ- 
ment in  which  he  was  engaged,  nor  by  the 
rules  of  the  defendant  company." 

Upon  the  examination  of  one  R.  H.  Camp- 
bell as  a  witness  in  behalf  of  the  plaintiff, 
and  after  he  had  testified  that  he  was  the 
section  foreman  In  charge  of  the  squad  to 
which  the  plaintiffs  intestate  belonged  at  the 
time  of  his  Injury,  and  that  he  had  been  a 
section  foreman  on  railroads  for  many  years, 
and  was  acquainted  with  the  operation  of 
railroads,  the  plaintiff  offered  to  prove  by 
this  witness  "that  the  distance  of  ten  feet 
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from  the  passing  train  was,  in  his  opinion,  a 
distance  of  safety  for  a  section  hand  to  stand 
and  occupy  while  a  train  of  cars  ran  rapidly 
by."  The  defendant  objected  to  this  evi- 
dence. The  court  sustained  its  objection, 
and  refused  to  allow  the  introduction  of  such 
evidence,  and  to  this  ruling  the  plaintiff  duly 
excepted.  The  other  facts  of  the  case  are 
sufficiently  stated  In  the  opinion. 

Upon  the  introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  defendant, 
gave  to  the  jury  the  following  written  charge: 
"If  the  jury  believe  the  evidence  In  this  case, 
they  will  find  for  the  defendant."  To  the 
giving  of  this  charge  the  plaintiff  duly  ex- 
cepted. There  were  verdict  and  judgment 
for  the  defendant  The  plaintiff  appeals, 
and  assigns  as  error  the  rulings  of  the  trial 
court  upon  the  pleadings  and  the  evidence, 
and  the  giving  of  the  general  affirmative 
charge  in  favor  of  the  defendant 

W.  R.  Oliver,  for  appellant  A.  A.  Wiley, 
for  appellee. 

COLEMAN,  J.  The  plaintiff's  intestate  re- 
ceived injuries  while  In  the  service  of  the 
defendant  corporation  from  which  he  died, 
and  this  action  was  brought  to  recover  dam- 
ages resulting  from  his  death.  The  court 
sustained  demurrers  to  the  second,  third, 
sixth,  eighth,  and  ninth  counts  of  tbe  com- 
plaint, and  its  several  rulings  In  this  respect 
are  assigned  as  error.  After  averring  the 
employment  of  the  deceased,  the  second 
count  avers  that  he  was  struck  on  the  head 
and  breast  by  an  iron  bar  or  scrape  of  great 
weight  and  size,  which  was  negligently  al- 
lowed to  fall  from  defendant's  locomotive  en- 
gine, and  that  It  fell  by  reason  of  the  care- 
lessness and  negligence  of  the  engineer  in 
charge  and  control  of  said  engine  in  this: 
that  said  engineer  negligently  and  carelessly 
suffered  said  iron  bar  or  scrape  to  fall  from 
said  engine.  We  are  of  opinion  these  aver- 
ments bring  the  cause  of  action  within  the 
scope  of  subdivision  r>  of  section  2590  of  the 
employer's  liability  act  If  there  is  any  de- 
fect in  tbe  count.  It  Is  not  reached  by  the 
ground  of  demurrer  assigned.  The  employer 
Is  liable  for  an  Injury  Inflicted  upon  an  em- 
ploye1 by  the  negligence  of  a  coemployfi.  when 
such  negligence  comes  within  the  provisions 
of  the  employer's  act  and  that  without  ref- 
erence to  tbe  care  and  diligence  used  by  the 
employer  In  the  selection  of  his  servants  or 
employes.  The  employer's  act  in  no  wise 
relieves  the  employer  from  tbe  duty  of  se- 
lecting with  reasonable  care  his  servant. 
The  act  imposes  a  further  liability,  and 
makes  him  responsible  for  Injuries  sustained 
by  an  employe  in  consequence  of  any  neglect 
by  tbe  employ ei  or  his  servants,  specified  in 
the  act  Itself.  The  court  erred  In  sustaining 
the  demurrer  to  the  second  count  of  tbe  com- 
plaint. 

Upon  the  same  principle  the  court  erred  In 
sustaining  tbe  demurrer  to  tbe  third,  sixth, 


eighth,  and  ninth  counts  of  the  complaint. 
Under  the  decisions  of  this  court,  construing 
section  2690  of  the  Code,  we  are  not  author- 
ized to  consider  any  other  grounds  of  de- 
murrer than  those  distinctly  specified.  Got- 
ten v.  Rutledge.  33  Ala.  110. 

The  case  was  submitted  to  the  jury  upon 
the  fourth,  fifth,  seventh,  and  tenth  counts 
of  the  complaint  Tbe  cause  of  action  in  the 
fourth,  fifth,  and  seventh  counts  was  laid  un- 
der subdivision  1  of  section  2590,  which 
makes  the  employer  responsible  for  injuries 
caused  by  reason  of  any  defect  in  the  condi- 
tion of  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  In  the  business  of 
the  master  or  employer.  The  tenth  count 
laid  the  cause  of  action  under  subdivision  2 
of  section  2590,  and  charged  the  injury  to 
the  negligence  of  some  one  in  the  service  of 
the  employer,  who  had  superintendence  in- 
trusted to  him,  while  In  the  exercise  of  such 
superintendence;  and  the  case  was  tried  up- 
on the  plea  of  the  general  Issue  and  the  plea 
of  contributory  negligence  to  these  counts  of 
the  complaint 

The  plaintiff  filed  interrogatories  to  the 
defendant  under  section  2816  of  the  Code, 
and  before  entering  upon  the  trial  moved  the 
court  for  judgment  against  the  defendant  un- 
der section  2820  of  the  Code,  on  the  ground 
that  the  answers  were  evasive,  which  motion 
was  overruled,  -There  were  twenty  inter- 
rogatories filed,  to  all  of  which,  except  three, 
the  answers  were  full,  clear,  and  explicit. 
We  have  been  unable  to  find  any  evasion  as 
to  any  of  «the  interrogatories.  In  the  three 
Interrogatories  referred  to,  the  defendant  was 
asked  if  there  had  been  a  written  report 
made  to  the  company  of  the  killing  of  the 
deceased,  and,  if  so,  to  attach  the  report  to 
the  answer.  The  defendant  answered  that 
the  engineer  and  section  foreman  (giving 
their  names)  made  unsworn  reports  of  the 
injury  to  the  deceased,  in  accordance  with 
the  rules  of  the  company,  but  such  reports 
were  made  for  the  private  information  of  the 
company,  were  its  private  property,  and  the 
defendant  declined  to  attach  the  same  to  Its 
deposition.  Section  2816  of  tbe  Code  of  1886. 
which  authorizes  either  party  to  propound 
interrogatories  to  the  adverse  party,  con- 
templates the  eliciting  of  legal  evidence, 
facts  which  tend  to  support  the  claim  of  the 
plaintiff  or  the  line  of  the  defense.  Unsworn 
ex  parte  statements  of  persons  not  parties 
are  mere  hearsay,  and  prima  fade  inadmis- 
sible. These  reports,  made  subsequent  to  the 
Injury,  were  not  competent  as  original  evi- 
dence for  any  purpose.  The  reason  assigned 
for  withholding  the  reports  may  not  have 
been  sufficient  if  the  reports  contained  com- 
petent evidence,  but  tbe  withholding  of  state- 
ments which  were  not  admissible  as  evi- 
dence gave  the  plaintiff  no  right  to  move  for 
a  judgment  by  default.  Moreover,  had  the 
answer  been  evasive,  the  statute  gives  tbe 
discretion  to  the  court  "either  to  attach  the 
party,  and  cause  him  to  answer  fully  In 
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open  court,  or  to  continue  the  cause  until  full 
answero  are  made,  or  direct  a  nonsuit  or 
judgment  by  default  to  be  entered."  Ex 
parte  McLendon,  33  Ala.  276;  Ex  parte 
Grantland,  29  Ala.  69.  In  the  case  before 
us  It  appears  from  the  record  that  the 
witness  who  answered  the  Interrogatories 
was  present  in  court,  was  examined  as  a 
witness,  and  plaintiff  offered  and  used  his 
deposition  as  evidence.  We  find  no  error  In 
the  action  of  the  court  In  this  respect.  We 
are  of  opinion  the  court  erred  in  refusing  to 
allow  the  witness  to  answer  that  a  distance 
of  10  feet  from  a  passing  train  was  a  safe 
distance  for  a  section  hand  to  stand  while 
the  train  was  passing.  The  defendant's  plea 
of  contributory  negligence  averred  that  de- 
ceased, at  the  time  of  the  injury,  was  stand- 
ing in  dangerous  proximity  to  the  moving 
train,  etc.  The  witness  was  an  expert,  and 
competent  to  give  an  opinion.  There  was 
evidence  tending  to  show  that  20  feet  would 
be  safe.  It  was  equally  competent  to  show 
that  the  distance  of  10  feet  would  be  safe. 
There  was  some  evidence  tending  to  show 
that  deceased  was  about  10  feet  from  the 
train  when  he  was  struck. 

The  court,  at  its  request.  Instructed  the  jury 
to  find  the  issue  for  the  defendant,  and  this  is 
assigned  as  error.  There  was  no  evidence 
tending  td  support  the  fourth,  fifth,  and  sev- 
enth counts  of  the  complaint  and  there  was 
no  error  in  the  affirmative  instruction,  so  far 
as  concerns  the  plaintiffs  right  to  recover  on 
these  counts  of  the  complaint.  The  plaintiff's 
cause  of  action  contained  in  the  tenth  count 
requires  a  more  extended  consideration.  The 
evidence  tended  to  show  that  deceased  was 
killed  by  the  falling  of  an  "ash-pan  scraper" 
from  the  train  as  the  train  passed  where  the 
deceased  was  standing.  The  evidence  show- 
ed that  the  coal  rake,  but  a  short  time  before, 
became  useless,  and  that  when  this  happens 
It  is  customary  and  proper  to  substitute  the 
scraper  for  the  coal  rake.  The  purpose  of  the 
rake  is  to  loosen  the  coal,  and  keep  it  from 
banking  while  burning.  The  scrape  is  to 
clean  out  the  ash  pan  when  the  train  is  not 
running.  Both  are  necessary,  and  the  rake  is 
In  very  constant  use.  The  fireman  testified 
that  In  using  the  rake  one  of  the  teeth  was 
broken,  and  he  substituted  the  scrape.  Under 
all  the  evidence  this  was  proper.  The  testi- 
mony shows  that  the  proper  place  for  the 
rake,  or  the  scrape  when  used  as  a  rake,  is  on 
the  coal  in  the  tender,  just  at  the  back  of  the 
fireman.  It  is  the  duty  of  the  fireman  to  use 
both,  and  they  are  in  his  immediate  charge. 
When  not  in  use,  there  was  a  special  place  for 
the  scrape  on  the  tender  of  the  particular 
train.  In  his  deposition  the  witness  Dunham 
testified  that  the  "scrape  could  not  have  fall- 
en if  it  had  been  in  place,  but  is  unable  to 
say  how  it  came  to  fall,  unless  the  coal  might 
have  been  piled  up  too  high  in  the  tender,  and 
caused  the  scrape  to  slip  off  to  one  side." 
We  are  considering  this  particular  evidence 
in  connection  with  the  affirmative  charge, 


which  ought  not  to  be  given  when  there  is 
any  evidence  from  which  a  jury  would  be 
justified  in  arriving  at  a  contrary  conclusion. 
Issue  wss  joined  upon  the  tenth  count  This 
count  avers  that  "the  scrape  fell  from  said 
engine  by  reason  of  the  negligence  of  some 
person  in  the  employment  of  the  defendant  to 
whom  the  defendant  had  Intrusted  superin- 
tendence and  control  and  charge  of  said  en- 
gine and  the  fireman  and  appliances  of  said 
engine,  and  whilst  In  the  exercise  of  that  su- 
perintendence negligently  permitted  and  suf- 
fered an  appliance  necessary  to  and  used  on 
said  engine  *  *  *  to  be  placed  on  said  en- 
gine so  that  it  fell  from  said  engine  upon  the 
person"  of  the  deceased,  etc.  We  are  of  opin- 
ion that  there  is  evidence  tending  to  show 
that  the  engineer  has  superintendence  over 
the  fireman  and  the  loading  with  coal,  within 
the  meaning  of  subdivision  2  of  section  2590. 
While  running  the  engine,  performing  the  la- 
bor himself,  he  has  charge  and  control  of  It, 
as  provided  in  the  fifth  subdivision,  but  not 
a  superintendence  of  it  Dantzler  v.  Iron  Co. 
(Ala.)  14  South.  10;  Railroad  Co.  v.  Burton, 
07  Ala.  240,  12  South.  88.  He  does  control 
and  superintend  the  fireman  in  matters  relat- 
ing to  his  duties  strictly  as  fireman.  Was 
the  tender  properly  loaded  with  the  coal,  or 
was  the  "coal  piled  up  too  high,  which  caused 
the  scrape  to  slip  off  to  one  side"?  And.  If 
this  be  true,  was  there  negligence  In  thus 
loading  the  tender,  and,  if  so,  was  the  negli- 
gence that  of  some  one  who  bad  superintend- 
ence, while  In  the  exercise  of  such  superin- 
tendence? If  the  tender  was  properly  loaded, 
and  the  scrape  properly  placed  on  top  of  the 
tender,  where,  according  to  the  evidence,  It 
should  have  been,  and  the  falling  was  acci- 
dental, as  according  to  some  of  the  evidence 
might  have  been  the  case,  we  would  say  that 
plaintiff  ought  not  to  recover.  On  the  other 
hand,  if  the  scrape  fell  off  in  consequence  of 
the  negligent  loading  with  coal,  and  the  neg- 
ligence was  that  of  some  person  having  su- 
perintendence, and  while  exercising  such  su- 
perintendence, and  the  plaintiff's  intestate 
was  not  guilty  of  contributory  negligence,  the 
plaintiff  would  be  entitled  to  recover.  Wheth- 
er the  deceased  was  guilty  of  contributory 
negligence  or  not  is  a  question  of  fact  to  be 
determined  by  the  jury.  For  the  errors  point- 
ed out.  the  case  must  be  reversed.  Reversed 
and  remanded. 


BARNEWALL  v.  MURRELL  et  al. 
(Supreme  Court  jf  Alabama.    Dec.  17,  1895.) 
Wills  —  Evidbvcb  or  Testator's  Intsntion — 

PkAOTIOS — FAILUKK  TO  INDOKSK  I K  STR'I  OT I  ON  8 — 
CONSTRUCTION  OF  STATUTE*— FORM    OF  WlI.L— 

Pnoor  of  Execution— Presumptions  op  Val- 

IDITT. 

1  In  f  contest  of  the  probate  of  a  will,  tes- 
timony is  Inadmissible  to  show  that  a  testatrix 
contemplated  making  changes  in  the  will  after 
Its  execution. 

2.  The  mere  failnre  of  a  trial  judge  to  in- 
dorse "Given"  or  "Refused"  on  each  inst rue- 


Digitized  by  Google 


SOUTHERN  REPORTER.  Vol.  18. 


(Ala. 


«ion  asked,  as  required  by  Code,  8  2756,  is  not 
<-aii8e  for  reversal,  where  the  party  complain- 
ing did  not  direct  attention  to  the  omission. 

3.  The  adoption  or  re-ennctment  of  a  stat- 
ute that  has  received  judicial  construction 
adopts  the  construction  given  it. 

4.  The  fact  that  a  will  is  written  on  sev- 
eral separate  sheets  of  paper,  or  that  there  are 
blank  spaces  left  between  paragraphs,  will  not 
invalidate  it,  and  where  a  will  so  appears  when 
presented  for  probate,  with  the  sheets  fasten- 
ed together,  tht  presumption  is  that  it  was  in 
the  same  condition  when  executed. 

6.  The  provision  of  Code,  5  1979,  that  when 
the  subscribing  witnesses  to  a  will  are  dead, 
insane,  out  of  the  state,  or  incompetent,  the  will 
may  be  established  by  proof  of  the  handwriting 
of  the  testator  and  one  of  the  subscribing  wit- 
nesses, applies  only  where  all  the  witnesses  are 
unobtainable. 

6.  The  due  execution  and  attestation  of  a 
■will  with  the  formalities  required  by  statute 
raise  a  conclusive  presumption  of  animus  tea- 
tandi. 

7.  In  a  contested  proceeding  for  the  pro- 
bate of  a  will  an  instruction  that  the  burden 
of  proving  "every  fact  essential  to  the  validity" 
of  the  will  rests  upon  the  proponent  is  errone- 
ous. Jurisdiction,  testamentary  age,  and  due 
execution  being  shown,  all  presumptions  arise 
in  favor  of  Its  validity. 

Appeal  from  probate  court,  Mobile  county; 
Price  Williams,  Jr.,  Judge. 

Proceeding  Instituted  by  William  Barne- 
wall  for  the  probate  of  the  will  of  his  de- 
ceased wife,  Mary  E.  Barnewall,  which  was 
contested  by  Eveline  Murrell  and  others, 
nieces  and  nephews  of  decedent.  From  a 
decree  entered  upon  the  verdict  of  a  Jury 
finding  that  the  instrument  was  not  the  last 
will  of  the  decedent,  and  denying  Its  probate, 
proponent  appeals.  Reversed. 

Mrs.  Mary  E.  Barnewall  died  June  28, 1894, 
and  left  an  instrument  purporting  to  be  her 
last  will  and  testament  William  Barnewall, 
faer  busband,  who  was  named  in  said  instru- 
ment as  her  executor,  propounded  the  Instru- 
ment for  probate  as  the  last  will  and  testa- 
ment of  said  Mary  E.  Barnewall,  deceased. 
Eveline  Murrell,  Mary  B.  Murrell,  Minnie 
Demniing,  Hunter  Rutland,  and  Duke  Rut- 
land, Mary  E.  Barnewall 'a  nieces  and  neph- 
ews, who  are  the  children  of  two  of  her  de- 
ceased sisters,  Instituted  their  contest  to  the 
probate  of  said  will.  All  of  the  grounds  of 
said  contest,  except  two,  were  stricken  out 
upon  demurrer,  and  these  two  remaining 
grounds  were  as  follows.  "(2)  That  said  in- 
strument now  propounded  for  probate  was 
not  signed  by  the  said  Mary  E.  Barnewall, 
■deceased,  or  by  any  person  in  her  presence 
and  by  her  direct  lor-,  as  her  last  will  and  tes- 
tament. (3)  That  the  said  instrument  pro- 
pounded for  probate  was  not  signed  by  said 
Mary  E.  Barnewall.  deceased,  nor  by  any 
person  in  her  presence  and  by  her  direction, 
as  her  last  will  and  testament,  and  attest- 
ed by  at  least  two  witnesses  subscribing 
their  names  thereto  In  her  presence."  Trial 
was  bad  upon  issue  joined  upon  these  two 
.grounds.  On  the  cross-examination  of  John 
E.  Mitchell  as  a  witness  by  the  contestants, 
he  was  asked  whether  a  certain  clause  In  the 
will  was  not  a  misapprehension  on  the  part 


of  the  testatrix  relative  to  the  share  which 
the  contestants  received  from  their  grandfa- 
ther's estate.  This  question  was  objected  to 
by  the  proponent  The  court  overruled  the 
objection,  allowed  the  witness  to  answer,  and 
to  this  ruling  of  the  court  the  proponent  duly 
excepted.  After  the  evidence  had  closed,  the 
contestants  moved  the  court  to  role  out  all 
of  the  testimony  of  the  witness  Mitchell 
which  had  been  introduced  over  the  objec- 
tion of  the  proponent.  In  answer  to  the  ques- 
tion as  above  stated,  and  also  requested  a 
charge  to  the  Jury  to  the  effect  that  they 
should  not  consider  such  evidence  in  making 
up  their  verdict  This  motion  was  objected 
to  by  proponent,  on  the  ground  that  it  came 
too  late,  since  a  party  could  not  introduce  ev- 
idence and  then  have  it  ruled  out  on  his  own 
motion.  The  court  refused  to  grant  the  mo- 
tion to  exclude  the  evidence,  and  also  refused 
to  read  the  charge  to  the  jury.  H.  A.  Lowe, 
who  was  examined  as  a  witness  by  the  con- 
testants, on  his  direct  examination  stated 
that,  about  18  months  or  2  years  before  the 
day  of  the  trial,  he  picked  up  a  piece  of  pa- 
per on  Government  street,  that  was  torn 
from  a  piece  of  note  paper,  which  bad  refer- 
ence to  a  chalice,  and  the  melting  up  of  some 
silver  in  the  memory  of  her  daughter  Isabel; 
that  this  writing  was  In  a  lady's  handwrit- 
ing, but  that  he  could  not  swear  whose  writ- 
ing it  was.  The  proponent  objected  to  the 
question  which  elicited  this  testimony,  and 
also  to  the  testimony  adduced,  and  moved  to 
exclude  it  from  the  Jury.  The  court  overrul- 
ed each  of  the  objections  and  motion,  and  to 
each  of  these  rulings  the  proponent  duly  ex- 
cepted. The  other  facts  of  the  case  ore  suffi- 
ciently stated  in  the  opinion. 

Among  the  charges  requested  by  the  pro- 
ponent, and  to  the  giving  of  each  of  which 
the  proponent  separately  excepted,  was  the 
following:  (9)  "If  the  jury  believe  the  evi- 
dence, they  must  find  that  the  will  now  of- 
fered for  probate  by  the  proponent  Is  the  last 
will  and  testament  of  Mary  E.  Barnewall. 
deceased,  and  that  the  same  is  legally  exe- 
cuted and  entitled  to  probate  and  record." 
In  reference  to  the  twelfth,  fourteenth,  fif- 
teenth, and  sixteenth  charges  asked  by  the 
proponent,  the  bill  of  exceptions  recites: 
"The  court  failed  to  mark  any  of  said  char- 
ges either  'Given*  or  'Refused,'  and  did  not 
give  or  refuse  said  charges  in  writing,  as 
asked  to  do  by  proponent"  This  fact  is 
made  the  basis  of  an  assignment  of  error  on 
the  present  appeal.  The  court  at  the  re- 
quest of  the  contestants,  gave  to  the  Jury, 
among  others,  the  following  written  charges: 
(1)  "The  court  charges  the  Jury  that  the  pro- 
ponent is  bound  upon  this  bearing  to  make 
proof  of  every  fact  essential  to  the  validity 
of  the  Instrument  propounded,  and  of  every 
fact  on  which  the  Jurisdiction  of  this  court 
to  probate  the  instrument  depends,  and  if  the 
proponent  has  failed  to  satisfy  the  Jury  of 
every  such  fact,  they  should  find  their  ver- 
dict for  the  contestants."    (2)  "The  presump- 
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tloD  is  always  against  a  paper  which  bears 
self-evident  marks  of  being  unfinished,  and 
it  behooves  those  asserting  the  testamentary 
character  of  an  instrument  to  show,  either 
that  the  deceased  intended  the  paper  In  such 
condition  to  operate  as  a  will,  or  that  she  was 
prevented  by  an  involuntary  accident  from 
completing  it."  (3)  "The  court  charges  the 
Jury  that  they  must  find  for  the  contestants, 
unless  it  affirmatively  appeared  that  Mrs, 
Barnewall  intended,  at  the  time  she  executed 
it.  that  the  paper  propounded  for  probate 
should  operate  as  her  will,  without  any  fur- 
ther changes,  alterations,  or  additions."  (4) 
"The  court  charges  the  Jury  that  wills,  to  be 
valid,  require  the  genuine  intent  that  the  in- 
strument operate  as  a  will  as  it  stands  at  the 
time  of  its  execution,  and  without  any  other 
formalities  or  changes,  and  the  mind  must  act 
freely  and  undei standingly  to  this  intent; 
and  it  will  vitiate  an  alleged  will  if.  for  any 
reason  whatever,  it  was  made  without  the 
idea  of  making  it  operate  as  a  will."  (5) 
"The  court  charges  the  jury  that,  up  matter 
how  clearly  It  may  be  shown  that  the  paper 
offered  for  probate  was  signed  by  the  testa- 
trix and  attested  by  witnesses,  it  cannot  be 
probated  as  the  will  of  Mrs.  Barnewall  un- 
less it  affirmatively  appears  that  she  signed 
the  same  with  the  firm  resolution  and  ad- 
vised determination  to  make  the  document  a 
testament"  (6)  "The  court  charges  the  jury 
that  the  question  in  this  case  is,  not  alone 
whether  Mrs.  Barnewall  observed  all  of  the 
formalities  that  the  law  requires  In  order  to 
make  a  will,  when  the  intent  is  that  the  pa- 
per shall,  as  executed,  operate  as  a  will,  but 
also  whether  Mrs.  Barnewall  did  intend  this 
paper  to  operate  as  a  will  as  it  stood,  at  the 
time  that  she  signed  it.  If  she  did  not  so 
intend  it,  there  was  no  will,  and  the  jury 
ought  to  find  for  the  contestants."  To  the 
giving  of  each  of  these  charges  the  proponent 
separately  excepted. 

Upon  the  submission  of  the  cause  to  the 
Jury,  they  returned  a  verdict  that  the  instru- 
ment offered  for  probata  was  not  the  last 
will  and  testament  of  said  Mary  E.  Barne- 
wall. A  decree  was  rendered  in  accordance 
with  this  verdict  The  present  appeal  is 
prosecuted  by  the  proponent  from  this  de- 
cree of  the  probate  court;  and  the  rulings  of 
the  trial  court  upon  the  evidence,  and  the 
other  rulings  of  the  court  to  which  exceptions 
were  reserved,  are  assigned  as  error. 

John  E.  Mitchell.  Miller  &  Prince,  and 
Overall.  Bestor  &  (!ray:  for  appellant.  Greg- 
ory L.  &  H.  T.  Smith,  for  appellees. 

BItlCKELL,  C.  J.  Error  in  the  admission 
of  illegal  or  irrelevant  evidence  is  cured  by 
its  subsequent  withdrawal,  and  a  positive 
instruction  to  the  jury  to  disregard  It.  1 
Brick.  Dig.  809,  §  88.  The  contestants  pro- 
posed to  withdraw  from  the  Jury  the  evi- 
dence which  they  had,  on  cross-examination, 
elicited  from  Mitchell,  to  the  introduction  of 

v.l8so.no,25— 53 


which  the  proponent  had  objected,  and  had 
reserved  an  exception  to  the  overruling  of 
the  objection,  accompanying  the  proposal 
with  the  request  for  a  specific  instruction  to 
the  jury  to  disregard  It.  The  proponent  ob- 
jected, and  at  his  instance  the  court  overrul- 
ed the  motion  and  refused  the  instruction. 
If  the  evidence  remained  before  the  jury,  it 
was  with  the  consent  of  the  proponent,  and 
he  cannot  be  heard,  on  error,  to  complain  of 
Its  original  introduction.  Errors  of  this 
character,  which  a  party  induces  a  court  to 
commit,  or  in  which  he  induces  a  court  to 
persist,  when  his  adversary  is  seeking  by 
legal  methods  to  correct  them,  are  not  avail- 
able as  causes  for  a  reversal  of  a  judgment 
or  a  decree. 

We  are  unable  to  conceive  of  any  theory 
or  reasoning  upon  which  the  evidence  of 
Lowe,  that,  some  18  months  or  2  years  before 
the  trial,  he  found,  on  the  street  on  which 
the  testatrix  resided,  a  fragment  of  note  pa- 
per bearing  the  writing  of  a  lady,  using  some 
of  the  expressions  employed  in  the  will  touch- 
ing the  memorial  chalice  to  her  daughter 
which  the  testatrix  directs  to  be  prepared, 
was  admitted.  If  the  writing  was  that  of 
the  testatrix,  and  was  subsequent  to  the  ex- 
ecution of  the  will,  now  matter  of  mere  spec- 
ulation or  conjecture,  in  which  a  jury  should 
not  be  Induced  or  permitted  to  indulge,  It 
was  not  relevant,  but  was  foreign  to  any  per- 
tinent hypothesis  involved  in  the  issues  on 
which  the  jury  were  to  render  a  verdict. 
The  only  reasonable,  Just  inference  to  be 
drawn  from  the  writing,  in  any  event,  was 
that  the  testatrix  had  in  her  thought  and  un- 
der consideration  the  directions  in  reference 
to  the  chalice,  and  may  have  contemplated 
changes  In  them,  or  possibly  a  revocation. 
It  is  not  infrequent  that  testators  entertain 
thoughts,  or  have  in  contemplation  changes 
or  alterations  or  revocations  of  gifts  or  di- 
rections they  may  have  expressed  in  their  ex- 
ecuted wills.  The  fact  that  such  thoughts 
have  been  entertained,  or  such  changes  or  al- 
terations or  revocations  contemplated,  can- 
not affect  the  validity  of  a  duly-executed 
will,  in  its  integrity,  or  in  any  of  its  parts. 
Until  there  is  change  or  alteration  or  revoca- 
tion in  the  mode  appointed  by  law.  the  legal 
presumption  is  that  the  result  of  all  thought 
and  contemplation  was  a  determination  to 
adhere  to  the  will  as  executed.  Slaughter  v. 
Stephens,  81  Ala.  418,  2  South.  145. 

The  statute  requires  Instructions  to  a  jury, 
requested  by  either  party,  to  be  in  writing, 
and  declares  that  they  must  be  given  or  re- 
fused in  the  terms  In  which  they  are  written, 
and  that  "it  is  the  duty  of  the  Judge  to  write 
'Given'  or  'Refused,'  as  the  case  may  be,  on 
the  document,  and  sign  his  name  thereto." 
etc.  Code,  S  2756;  Pamph.  Acts,  1888-80,  p. 
90.  If  the  presiding  Judge  should  refuse,  on 
request,  to  express  in  writing  the  giving  or 
refusal  of  instructions,  and  the  party  ag- 
grieved should  reserve  an  exception,  the  er- 
ror would  be  cause  of  reversal,  for  the  judge 
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would  have  denied  a  right  the  statute  con- 
fers, and  deprived  the  party  of  the  opportu- 
nity of  revising  In  an  appellate  tribunal  the 
correctness  or  incorrectness  of  the  Instruc- 
tions. But  the  mere  failure  of  the  judge, 
from  Inadvertence,  to  Indorse  the  Instruc- 
tions, the  party  complaining  not  directing  at- 
tention to  the  failure,  and  taking  no  excep- 
tion at  the  time  of  its  occurrence,  he  will  not 
be  heard  on  error  to  complain  of  it  The 
party  Is  as  much,  if  not  more,  In  fault  than 
the  judge,  and  it  is  the  diligent,  not  the 
supine,  the  law  favors.  The  proponent,  as 
the  bill  of  exceptions  recites,  requested  the 
court  to  give  four  several  Instructions  num- 
bered 12,  14,  15,  and  16,  and  the  bill  further 
recites  that  "the  court  failed"  (not  refused) 
"to  mark  any  of  said  charges  either  'Given' 
or  'Refused,'  and  did  not  give  or  refuse  said 
charges  In  writing,  as  asked  to  do  by  pro- 
ponent" There  Is  no  foundation  for  the  as- 
signment of  error  In  respect  to  this  matter. 

The  judge  of  probate,  deeming  an  Inspec- 
tion by  this  court  of  the  original  of  the  in- 
strument propounded  for  probate  necessary 
and  proper,  has  transmitted  it,  In  accordance 
with  the  twenty-third  rule  of  practice;  and 
it  has  been  examined  with  much  care.  It 
consists  of  17  sheets  of  ordinary  legal-cap 
I>aper,  to  which  a  cover  of  similar  paper  Is 
attached.  The  first  sheet  of  the  writing  com- 
mences with  the  usual  formal  declaration 
that  it  is  the  last  will  and  testament  of  the 
testatrix,  Mary  E.  BarnewalL  The  succeed- 
ing paragraph  contains  the  appointment  of 
the  husband  of  the  testatrix  as  executor 
without  bond.  The  third  paragraph  is  a  gift 
to  the  husband,  for  life,  of  all  the  estate, 
real  and  personal,  of  the  testatrix.  The 
fourth  paragraph,  which  Is  commenced  on 
the  first  page  and  continued  to  the  second 
sheet,  the  reverse  page  not  being  written  up- 
on, is  a  residuary  devise  and  bequest,  on  the 
death  of  her  husband,  of  all  the  estate,  real 
and  personal,  of  the  testatrix,  not  otherwise 
disposed  of  by  the  instrument,  to  the  rector, 
wardens,  and  vestry  of  Christ  Church.  Mo- 
bile. The  concluding  paragraph  of  this  gift 
of  the  residuum  is  In  this  form  and  in  these 
words: 

"The  said  property  to  the  rector,  wardens,  and 
vestry  of  Christ  Church,  for  said  church,  con- 
sists of 

Feet  on  water  front 
%  undivided  interest  in  squares  319,  320 
Orange  Grove  bounded  by  Earle  St.  Jackson  St. 
No.  101-103  Commerce  Street 
Dwelling  house  and  lot  No.  2f»l  Government  St. 
This  latter  I  will  to  be  kept  in  perpetuity,  never 
to  be  sold,  never  to  be  called  by  any  other  than 
my  father's  name,  be  the  use  what  it  may. 
The  furniture  of  said  house  not  specified  below 
to  be  part  and  parcel  of  said  house. 

Bonds  valued  at 

Securities  valued  at" 

The  reverse  page  commences:  "Fearing 
there  may  be  a  misunderstanding  of  what  I 
have  given  different  ones,  1  write  here  what 
I  want  left  In  the  house,  to  go  with  it  as  part 
and  parcel  thereof,"— followed  by  an  enumer- 


ation of  various  articles  of  personal  property, 
consisting  of  a  library,  pictures,  and  house- 
hold furniture  in  different  apartments  of  the 
dwelling  boose,  occupying  the  entire  page. 
The  third  sheet  consists  of  gifts  of  personal 
property  in  the  dwelling  house  to  the  sister 
of  testatrix,  Josephine  McCartney,  and  a 
gift  to  her  for  life  of  pew  98  in  Christ  Church. 
The  fourth  sheet  consists  of  gifts  to  Virginia 
E.  Mitchell,  the  sister  of  testatrix,  the  re- 
verse page  being  without  writing.  The  fifth 
sheet  contains  three  paragraphs.  The  first 
is  a  gift  of  a  carriage  and  horses  to  Nina  E. 
Mitchell,  the  sister  of  testatrix.  Several 
lines  Intervening  on  which  there  is  no  writ- 
ing, the  second  paragraph  Is  a  bequest  of  $1.- 
000  to  Edward  C.  Emanuel,  the  brother  of 
testatrix.  The  third  paragraph  is  in  these 
words:  "The  pictures  not  mentioned  to  be 
divided  between  my  two  sisters."  The  sixth 
page  contains  two  paragraphs.  The  first  is 
a  gift  of  described  personal  property  to  Mary 
B.  Mitchell,  the  niece  of  testatrix.  Several 
lines  without  writing  Intervening,  this  para- 
graph is  on  the  hist  lines  of  the  page:  "I 
did  give  to  my  sister,  Josephine  McCartney, 
one  sideboard  or  etagere  in  the  dining  room, 
but  this  I  revoke  here,  not  wishing  to  scratch 
it  out  from  her  list"  The  seventh  page  con- 
sists of  two  paragraphs.  The  first  is  a  gift 
of  described  personal  property  to  Effle  Mur- 
rell,  a  niece  of  testatrix,  the  description  com- 
mencing with:  "Bond,  face  value  of  .** 

Several  lines  Intervening,  on  which  there  Is 
no  writing,  the  second  is  a  gift  to  Mary  B. 
Murrell,  a  niece  of  testatrix,  of  described 
personal  property,  the  description  commen- 
cing: "Bond,  face  value  of  ."  The  eighth 

sheet  consists  of  two  paragraphs.  The  first 
is  a  gift  to  I sa belle  Shields  of  described  per- 
sonal property,  of  which  there  is  a  "bond,  face 
value,  five  hundred  dollars,"  the  words  "fiv<* 
hundred  dollars"  written  with  pencil.  The 
second  paragraph,  several  blank  lines  inter- 
vening, is  in  these  words:  "The  head  of 
Christ,  two  ivories  of  crucifixion,  In  my  room, 
the  map  of  Switzerland  In  the  pantry,  to  Dr. 
J.  S.  Tucker."  The  ninth  sheet  consists  of 
two  paragraphs.  The  first  is  a  gift  of  des- 
ignated articles  of  wearing  apparel  and  of 
jewelry  to  some  of  the  friends  of  testatrix, 
as  It  Is  expressed:  "Simple  tokens  of  the 
love  that  I  have  borne  them  many  years." 
Several  unwritten  lines  Intervening,  the  sec- 
ond paragraph  Is  a  gift  of  wearing  apparel, 
of  pictures,  and  of  a  china  epergne  to  Mary 
Louise  Mitchell.  The  tenth  sheet  consists 
of  gifts  of  annuities  and  of  pecuniary* legacies 
to  several  different  persons,  evidently  serv- 
ants of  the  testatrix.  The  eleventh  sheet 
consists  of  gifts  to  particular  persons  of  va- 
rious articles  of  personal  property,  chiefly  of 
household  furniture  in  different  apartments 
or  rooms  of  the  dwelling  house.  The  con- 
cluding paragraph  Is  In  these  words:  "I  did 
give  these  two  sets  of  furniture  to  John  and 
Tom  Mitchell,  respectively,  but  I  revoke  It 
here,  instead  of  scratching  It  from  above. 
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The  boys  will  all  four  of  them  Inherit  from 
their  mothers."  The  blank  sheet  to  which 
we  have  referred  then  intervenes.  The 
twelfth  sheet  contains  two  paragraphs.  The 
first  is  a  gift  to  the  rector,  wardens,  aud  ves- 
try of  Christ  Church  of  all  the  silver  of  the 
testatrix, — "none  of  mother's,"— -and  of  all 
her  Jewelry  and  diamonds,  for  purposes  ex- 
pressed, with  instructions  for  the  preparation 
of  a  memorial  chalice  to  her  daughter,  Isabel 
Kennedy.  The  second  paragraph  is  in  these 
words:  "Note,  that  all  of  mother's  silver  and 
plate,  after  the  exchange  with  Mrs.  Mitchell 
has  been  made,  shall  be  divided  between  the 
two  sisters.  That  which  I  have  specified  is 
of  course  excepted."  The  thirteenth  sheet 
contains  a  gift  of  pictures  to  the  rector,  war- 
dens, and  vestry  of  Christ  Church,  in  its 
first  paragraph.  The  second  paragraph  is  hi 
these  words:  "Note  particularly  that  I  posi- 
tively and  expressly  will  that  nothing,  noth- 
ing, that  I  give  Is  ever  to  be  sold  or  given 
away."  The  fourteenth  sheet  has  two  para- 
graphs. The  first  Is  the  expression  of  the 
hope  of  the  testator  that  none  of  her  rela- 
tions would  take  offense  at  the  will,  or  ex- 
press discontent  therewith,  and  of  reasons 
why"  they  should  not  The  second,  written 
at  the  close  of  the  page,  is  in  tbese  words: 
"In  the  donation  to  Mrs.  McCartney  and  Mrs. 
Mitchell,  I  myself  erased  pier  and  gave  each 
of  them  two  mantel  glasses.  Instead  of  one 
pier  and  one  mantel  glass  each,  as  taking 
down  the  pier  glasses  would  injure  the  looks 
of  the  parlor  cornices."  The  fifteenth  sheet 
has  a  single  paragraph  near  its  center,  which 
is  the  appointment  of  executors  in  the  place 
of  her  husband,  if  any  cause  prevented  him 
from  acting.  The  sixteenth  sheet  contains 
an  injunction  to  the  rector,  wardens,  and  ves- 
try  of  Christ  Church,  to  expend  annually,  ! 
from  the  income  of  the  property  given  them, 
the  sum  of  $20  for  the  care  of  the  Emanuel 
lot  in  the  cemetery.  Underneath  la  written 
these  words:  "Given  under  my  hand,  this 
eighth  day  of  April,  1882,"  to  which  is  affix- 
ed the  signature,  "Mary  E.  Barnewall."  Be- 
low is  an  attestation  clause,  to  which  is  af- 
fixed the  names.  Murray  Wheeler,  Dan'l  Mc- 
Neill, and  Henry  Frolichstein,  as  witnesses. 

We  are  induced  to  this  extended  descrip- 
tion of  the  original  instrument,  because  it 
is  insisted  that,  on  Its  face,  it  is  an  incom- 
plete, unfinished  testamentary  paper,  intend- 
ed by  the  testatrix  only  as  preliminary,  or 
preparatory,  to  the  making  of  a  complete 
testamentary  disposition  of  her  estate,  and 
that  it  bears  internal  evidence  of  alterations 
or  additions,  made  after  its  alleged  execution 
and  attestation,  which  vitiate  it,  because,  as 
is  said,  of  the  impossibility  of  detecting  and 
distinguishing  them  from  that  which  was 
written  at  the  time  of  the  execution.  The 
bill  of  exceptions  purports  to  recite  all  the 
evidence  which  was  introduced  on  the  trial, 
and  It  is  without  conflict  McNeill  having 
died,  and  Frolichstein  being  without  the 
state,  Wheeler,  only,  of  the  subscribing  wit- 


nesses, was  produced.  He  testified  that  he 
knew  the  testatrix,  and  witnessed  her  sig- 
nature to  the  instrument  propounded  for  pro- 
bate. She  signed  It  in  his  presence,  and  he 
signed  his  name  thereto  in  her  presence,  in 
the  office  of  the  proponent.  He  was  there  at 
the  request  of  the  proponent  to  witness  the 
signing.  Presumed  McNeill  and  Frolichstein 
were  there,  but  could  not  remember  clearly. 
On  cross-examination,  he  stated:  "I  do  not 
remember  what  was  said  after  I  got  to  Mr. 
Barnewall's  office.  I  do  not  remember  clear- 
ly about  Mr.  Frolichstein  or  Mr.  McNeill  be- 
ing there,  no  more  than  we  all  signed  to- 
gether, and  I  presume  they  were  there.  I 
do  not  remember  clearly  about  their  being 
there,  nor  do  1  remember  what  Mrs.  Barne- 
wall told  me  relative  to  the  instrument.  I 
did  not  look  through  the  papers,  and  don't 
know  whether  all  the  pieces  of  papers  were 
there  or  not."  The  proponent  testified  that 
the  testatrix  was  his  wife.  That  she  came 
to  his  office  early  in  April,  18U2,  said  she 
wanted  to  sign  her  will,  and  requested  him 
to  call  In  witnesses.  She  unrolled  the  in- 
strument now  propounded,  turned  over  the 
leavesuntil  she  reached  theattestatlon  clause, 
and  he  pointed  out  where  she  should  sign, 
and  where  the  witnesses  should  sign.  He 
called  In  as  witnesses  Wheeler,  McNeill,  and 
Frolichstein,  and  she  signed  the  instrument 
in  their  presence,  and  they  signed  their 
names  in  her  presence.  At  the  time  of  the 
signing,  the  papers  were  fastened  together. 
They  were  bound  together  at  the  top.  As 
she  turned  over  the  leaves,  the  blanks  ap- 
peared as  they  are  now.  The  instrument  is 
In  the  handwriting  of  his  wife,  every  part  of 
it.  The  outside  covering  was  loose,  and  re- 
mained loose  until  the  231  day  of  June.  1894, 
!  a  few  days  before  the  death  of  the  testatrix, 
when  he  attached  It  to  the  Instrument  with 
eyelets.  Some  time  in  February  or  March, 
1892,  at  the  request  of  the  testatrix,  ne  gave 
her  legal-cap  paper  on  which  to  write  her 
will.  Did  not  know  how  many  sheets  he 
gave  her.  He  did  not  give  her  loose  sheets, 
but  uniform  paper.  First  read  the  will  on 
23d  June,  1894.  Had  seen  it  previously.  Saw 
it  in  the  latter  part  of  September,  1893,  when 
his  wife  made  a  visit  to  Chicago.  Found  It 
lying  on  his  bureau,  and  opened  it  to  see 
what  it  was.  Recognized  the  outside  cov- 
ering, which  was  on  it  the  day  it  was  signed. 
Read  the  heading,  saw  it  was  the  will  of  his 
wife,  turned  to  the  attestation  clause,  and 
that  convinced  him  it  was  the  will  signed 
In  his  office,  in  his  presence.  Knew  pretty 
well  its  contents  from  what  his  wife  "had 
spread  abroad  In  the  family."  The  genuine- 
ness of  the  signatures  of  McNeill  and  Fro- 
lichstein was  proved.  John  B.  Mitchell,  a 
nephew  of  the  testatrix,  testified  that  he 
saw  the  paper  propounded,  In  the  possession 
of  the  testatrix,  in  the  latter  part  of  March 
or  early  In  April,  1892,  before  its  signing  and 
attestation.  That  she  produced  It  from  her 
writing  desk,  at  her  own  house,  rolled  as  the 
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Instrument  was  on  the  trial,  and  said  that 
she  wished  him  'to  look  at  that  will  and  see 
whether  certain  clauses  In  it  are  right"  Tak- 
ing the  paper  from  her  hand,  he  unrolled  it, 
and  asked  what  clauses  she  wished  him  to 
look  at.  She  answered,  "Look  at  that  clause 
In  regard  to  the  property  left  to  the  church, 
aud  see  if  that  is  right"  She  pointed  it  out, 
and  he  read  it  and  said  to  her  bis  recollection 
was  that  the  corporate  name  of  the  church  was 
the,  "Rector,  Wardens,  and  Vestry  of  Christ 
Church,"  and  if  his  recollection  was  right  the 
devise  was  right.  He  said  to  her  that  he  had 
better  look  at  the  attestation  clause  and  see 
if  that  was  right  He  turned  over  each  page, 
glancing  at  them  carelessly,  getting  a  gen- 
eral idea  of  the  contents,  discovering  the 
blank  spaces  as  tbey  now  appear,  and,  ex- 
amining the  attestation  clause,  said  to  her  it 
was  right  The  instrument  he  then  saw, 
like  the  instrument  propounded,  was  in  the 
handwriting  of  the  testatrix,  and  was  writ- 
ten on  legal-cap  paper,  having  numerous 
blank  spaces,  and  one  or  two  entirely  blank 
sheets.  The  sheets  were  fastened  or  sewed 
togther  with  black  threads,  the  threads  hang- 
ing over,  as  they  are  now.  The  covering  was 
not  then  attached,  but  was  loose,  and  there 
was  not  as  now,  eyelets  attaching  it  Upon 
this  evidence,  and  the  manner  in  which  the 
instrument  is  constructed,  arise  the  questions 
upon  which  depend  the  correctness  or  incor- 
rectness of  the  rulings  of  the  court  below,  in 
the  giving  or  refusal  of  instructions  to  the 
Jury. 

The  present  statute  relating  to  wills,  and  to 
their  execution  and  attestation,  declares  that 
except  In  certain  specified  cases,  no  will  is 
effectual  to  pass  real  or  personal  property, 
"unless  the  same  is  In  writing,  signed  by  the 
testator  or  by  some  person  in  his  presence 
and  by  his  direction,  and  attested  by  at  least 
two  witnesses,  who  must  subscribe  their 
names  thereto  in  the  presence  of  the  testa- 
tor." Code,  8  1966-  The  predecessor  of  the 
statute,  borrowed  from  the  English  statute 
of  frauds  (29  Car.  II.,  c.  8,  I  5),  related  ex- 
clusively to  devises  of  real  estate,  and  au- 
thorized persons  of  the  age  of  21  years  to  de- 
vise real  estate  by  last  will  and  testament  In 
writing,  "provided,  that  such  last  will  and 
testament  10  signed  by  the  testator  or  testa- 
trix, or  by  some  person  in  his  or  her  presence, 
and  by  his  or  her  direction,  and  attested  by 
three  or  more  respectable  witnesses,  subscrib- 
ing their  names  thereto  In  the  presence  of 
such  devisor."  Clay,  Dig.  596,  9  1.  By  the 
common  law,  wills  of  personal  property  were 
valid  and  operative,  though  not  written  or 
signed  by  the  testator,  or  attested  by  wit- 
nesses, if  written  in  accordance  with  his  in- 
structions; and  the  rule  of  the  common  law 
prevailed  here  until  the  adoption  of  the  Code 
of  1852,  in  which  the  present  statute  was  em- 
bodied as  section  1011.  McOrews  v.  Mc- 
Grews,  1  Stew.  &  P.  30;  Shields  v.  Alston,  4 
Ala.  248;  Couch  v.  Couch,  7  Ala.  519;  Hll- 
liard  v.  Binford,  10  Ala.  982;  Ex  parte  Henry, 


24  Ala.  647;  Powell  v.  Powell,  30  Ala,  697. 
Besides  mere  changes  of  verbiage,  not  affect- 
ing the  sense  and  meaning,  the  essential  dlf 
f erence  between  the  present  and  the  pre-exist- 
ing statute  Is  the  reduction  of  the  minimum 
of  necessary  attesting  witnesses  from  three  to 
two,  and  the  subjection  of  wills  of  personal 
property  to  the  mode  of  execution  and  attesta 
tlon  which  had  been  necessary  only  to  devisee 
of  land.  The  purposes  of  the  present  and  ot 
the  former  statute  are  identical,  and  the  con- 
trolling words  and  phrases  employed  in  each 
statute  are  the  same.  The  will  must  be  in 
writing.  It  must  be  "signed  by  the  testator, 
or  by  some  person  in  his  presence  and  by  his 
direction."  Must  be  "attested  by  at  least 
two  or  more  witnesses,  who  must  subscribe 
their  names  thereto  In  the  presence  of  the  tes- 
tator," were  the  requirements  of  the  former, 
and  are  the  requirements  of  the  present  stat- 
ute. It  is  an  elementary  rule  of  statutory 
construction  that  re-enacted  statutes  must  re- 
ceive the  known,  settled  construction  which 
they  had  received  when  previously  of  force; 
for  it  must  be  presumed  the  legislature  in- 
tended the  adoption  of  that  construction,  or 
they  would  have  varied  the  words,  adapting 
them  to  a  different  intent  Suth.  St  Const  f 
250.  The  rule  has  been  of  frequent  applica- 
tion to  the  Code.  In  its  construction,  uni- 
formly, the  legislature  has  been  presumed  to 
have  known  the  settled  construction  of  stat- 
utes, of  which  there  was  a  substantial  re-en- 
actment and  to  have  Intended  the  adoption  of 
such  construction.  1  Brick.  Dig.  p.  349,  S  2. 
And  to  this  rule  the  statute  of  wills  has  been 
subjected;  and,  in  so  far  as  it  may  be  a  sub- 
stantial re-enactment  of  Its  predecessor,  which 
was  borrowed  from  the  English  statute  of 
frauds,  the  known  construction  the  English 
statute  had  received  prior  to  its  enactment 
here  has  been  followed.  Armstrong  v.  Arm- 
strong, 29  Ala.  588;  Bailey  v.  Bailey,  35  Ala. 
687.  The  rule  Is  founded  in  reason.  Whea 
words  have  a  known  signification,  when 
standing  in  a  particular  relation,  or  as  applied 
to  a  particular  subject-matter,  the  significa- 
tion Is  not  varied  because  of  their  translation 
from  one  statute  to  another;  the  statutes  hav- 
ing a  common  purpose,  the  same  relation,  and 
subject-matter.  The  particular  questions  now 
involved,  deemed  of  chief  consequence,  may 
not  have  been  the  matter  of  decision  in  this 
court;  but,  in  their  determination,  this  rule 
of  statutory  construction  must  be  observed. 
That  which  has  been  declared  a  valid,  com- 
plete will  must  now  be  so  declared. 

It  has  long  bee  i  settled  that  a  will  may 
be  written  on  several  sheets  of  paper,  as  ex- 
pressed in  Schouler  on  Wills  (section  284), 
"incorporated  together  In  sense  as  one  instru- 
ment" In  1  Williams,  Ex'rs,  130,  it  is  said 
by  the  author:  "No  provision  is  contained  in 
the  act  as  to  wills  written  on  several  sheets, 
and  therefore,  in  this  respect  also,  the  de- 
cisions on  the  statute  of  frauds  appear  to  be 
authorities;  and  they  have  established  that 
If  a  will  Is  written  on  several  or  separate 
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sheets,  and  the  last  alone  be  attested,  the 
whole  will  Is  well  executed,  provided  the 
whole  be  in  the  room,  and  although  a  part 
may  not  have  been  seen  by  the  witnesses, 
and  that  it  is  a  question  for  the  jury  whether 
all  the  papers  constituting  the  will  were  In 
the  room,  and,  further,  that  the  presumption 
is  In  the  affirmative.  In  Bond  v.  Sea  well, 
3  Burrows,  1773,  the  testator  had  written  his 
will  on  two  separate  sheets  of  paper,  and  a 
codicil  on  a  third.  All  the  sheets  were  shown 
to  one  of  the  witnesses.  The  two  other  wit- 
nesses never  saw  the  first  sheet,  and  it  was 
not  upon  the  table  at  the  time  of  their  at- 
testation. Lord  Mansfield  held  that  the  jury 
ought  to  have  been  instructed  to  presume 
that  the  first  sheet  was  in  the  room  at  the  I 
time  of  the  attestation.  In  Wikoff's  Appeal, 
13  Pa.  St.  290,  it  was  said  by  Gibson,  C.  J.: 
"It  is  a  rudimental  principle  that  a  will  may 
be  made  on  distinct  papers,  as  was  held  in  1 
the  Earl  of  Essex  Case,  cited  1  Show.  69.  It 
Is  sufficient  that  they  are  connected  by  their 
Internal  sense,  by  coherence  or  adaptation  of 
parts."  The  rule  was  applied  by  the  su- 
preme court  of  Tennessee,  in  Gass'  Heirs  v. 
Gass'  Ex'rs,  3  Humph.  278,  and  by  the  su- 
preme court  of  Massachusetts,  in  Ela  v.  Ed- 
wards, 16  Gray,  99.  We  are  not  aware  of 
any  authorities  in  disputation  of  the  rule.  It 
is  but  an  extension,  to  the  section  of  the 
statute  of  frauds  relating  to  wills,  of  the  rule 
applied  to  other  sections  relating  to  promises, 
agreements,  or  contracts,  offensive  to  Its 
provisions,  unless  in  writing  and  signed  by 
the  party  to  be  charged.  The  form  of  the 
promise  or  agreement  or  contract  is  not  ma- 
terial, and  it  may  be  collected  from  several 
papers  or  writings,  either  of  which  is  signed 
by  the  party  to  be  charged;  the  mutual  re- 
lation of  the  writings  appearing  on  their 
face.  Browne.  St.  Frauds,  f  344  et  seq; 
Jenkins  v.  Harrison.  66  Ala.  346.  The  valid- 
ity of  the  instrument  as  a  will  is  unaffected 
because  of  the  fact  that  it  is  composed  of  or 
written  on  several  separate  sheets,  if  they  , 
are  connected  and  coherent  in  sense,  and  by  | 
an  adaptation  of  the  several  parts,  a  matter 
to  which  we  will  hereafter  advert.  The  in-  i 
strument,  so  far  as  it  is  dispositive  and  tes- 
tamentary, terminates  on  the  last  sheet,  to 
which  Is  affixed  the  signature  of  the  testa- 
trix and  the  attestation  of  the  witnesses.  If 
due  execution  be  shown,— due  execution  in- 
cluding the  signing  by  the  testatrix  and  the 
attestation  of  the  witnesses.— the  signature 
and  attestation  would  suffice  for  all  the 
sheets  composing  the  instrument,  though 
they  were  loose  and  detached.  It  is  but  one 
signature  and  one  attestation  the  statute 
contemplates;  and  when  the  signature  and 
attestation  are  found  in  the  usual,  natural 
place,  they  must  be  treated  as  unmeaning, 
vain,  and  futile,  or  referred  to  all  the  sheets 
containing  writing,  which,  by  their  own  in- 
ternal sense,  coherency,  and  consistency, 
make  the  instrument  in  its  entirety.  Schoo- 
ler, Wills,  H  314,  315,  337;  1  Jarm.  Wills,  79; 


Martin  v.  Hamlin,  4  Strob.  188;  Ela  r.  Ed- 
wards. 16  Gray,  91;  Wikoff's  Appeal,  15  Pa. 
St  281.  All  the  sheets  of  the  Instrument,  as 
produced,  are  bound  and  fastened  together. 
If  the  evidence  was  not  clear  and  undis- 
puted that  they  were  so  bound  and  fastened 
at  the  time  of  the  signing  and  attestation,  a 
just  and  legal  presumption  would  arise  that, 
at  that  time,  such  was  the  fact  and  such  the 
condition  of  the  Instrument  Schouler,  Wills, 
I  284;  1  Jarm.  Wills,  79-84;  Bees  v.  Bees,  3 
Prob.  &  Div.  84.  In  this  case,  Sir  J.  Hen- 
nen,  considering  what  presumption  arises 
from  the  plight  and  condition  in  which  a 
testamentary  paper  is  found  after  the  death 
of  the  testator,  observed:  "If  any  theory  con- 
I  sistent  with  the  validity  of  the  will  can  be 
suggested,  which  appears  to  the  court  to  be 
as  probable  as  the  theory  on  which  the  argu- 
ment for  the  invalidity  is  based,  the  will  as 
|  found  must  be  maintained."  This  is  but  an 
application  to  testamentary  papers  of  the 
general  principle  applicable  to  contracts. 
Presumptions  are  Indulged  to  support,  not  to 
defeat  them.  The  instrument  propounded 
was  written  wholly  by  the  hand  of  the  tes- 
tatrix, and  it  bears  internal  evidence  that  it 
was  the  result  of  much  of  thought  and  de- 
liberation. She  knew  that  an  indispensable 
requisite  to  its  validity  was  her  signature 
and  the  attestation  of  witnesses.  She  knew 
it  was  written  on  several  and  separate 
sheets,  some  of  them  containing  but  brief 
paragraphs.  What  more  natural  than  that 
upon  the  final  act  which  alone  could  render 
the  Instrument  valid  and  operative,  she 
should  bind  and  fasten  the  sheets,  incorpo- 
rating them  physically,  as  all  the  writing,  in 
the  language  quoted  from  Schouler.  "incor- 
porates them  together  in  sense  as  one  in- 
strument." The  evidence  of  Mitchell  and  of 
the  proponent  which  is  undisputed,  shows 
that  the  presumption  now  corresponds  to  the 
actual  fact  This  evidence  has  already  been 
recited,  and  it  is  unnecessary  to  repeat  it 
The  next  inquiry  is  whether  due  execu- 
|  tion— the  signing  of  the  Instrument  by  the 
testatrix,  and  the  attestation  by  the  sub- 
i  scribing  witnesses— is  shown  by  the  req- 
uisite degree  of  evidence.  The  burden  of 
proving  these  facts  rested  on  the  proponent 
The  rule  of  the  common  law  prevailing  in 
this  state,  as  declared  In  Bowling  r.  Bowl- 
ing, 8  Ala.  538.  was  thar,  on  a  contest  in 
the  court  of  probate  of  the  validity  of  a  will 
purporting  to  pass  lands,  the  proponent  was 
bound  to  call  all  the  subscribing  witnesses. 
But  if  any  of  these  witnesses  had  become 
incompetent,  or  were  dead  or  without  the 
state,  and,  of  consequence,  without  the  ju- 
risdiction of  the  court,  the  proponent  was 
relieved  from  the  duty  of  calling  them,  and 
could  satisfy  the  burden  resting  upon  him 
in  this  respect  by  making  proof  of  their 
handwriting.  Since,  the  statute,  as  we  have 
seen,  requires  that  wills  of  personal,  or  of 
real  and  personal,  property  must  be  In  writ- 
ing, and  executed  with  the  same  formalities, 
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and  the  statute  has  provided  that  all  wills 
In  writing  must  be  proved  by  one  or  more 
of  the  subscribing  witnesses,  or,  If  they  be 
dead,  insane,  or  out  of  the  state,  or  have  be- 
come Incompetent  since  toeir  attestation, 
then  by  proof  of  the  handwriting  of  the  tes- 
tator and  of  one  of  the  subscribing  witness- 
es. Code,  S  1079.  We  do  not  read  the  statute, 
as  is  suggested  In  the  argument  of  the  coun- 
sel for  the  appellees,  as  authorizing  proof  of 
the  handwriting  of  the  testator  and  one  of 
the  subscribing  witnesses,  only  In  the  event 
of  the  death.  Insanity,  absence  from  the 
state,  or  Incompetency  of  all  the  subscribing 
witnesses.  The  statute  was  intended  to 
prescribe,  and  prescribes,  a  definite  rule, 
regulating  the  admission  of  that  which  may 
be  appropriately  termed  secondary  evidence, 
when  the  primary  evidence  of  the  execution  ! 
of  wills  Is  not  attainable.  The  proper  con-  I 
struction  of  its  words  and  their  real  sense  j 
and  meaning  is  that,  if  any  one  or  more  of 
the  subscribing  witnesses,  because  of  the 
events  or  the  disabilities  mentioned,  cannot 
be  produced,  there  may  be  a  resort  to  the  , 
secondary  evidence  for  which  it  provides, 
the  equivalent  in  degree  of  the  unattainable  i 
primary  evidence.  This  was,  in  effect,  the 
decision  in  Snider  v.  Burks,  84  Ala.  53,  4  j 
South.  225,  though  there  was  not  particular 
reference  to  the  statute.  McNeill  having 
died  and  Problichsteln  being  without  the 
state,  proof  of  the  genuineness  of  their  sig- 
natures and  of  the  signature  of  the  testatrix 
was  evidei.ee  of  their  attestation  and  sub- 
scribing. Wheeler,  the  subscribing  witness 
produced,  proves  that  the  instrument  was 
signed  by  the  testatrix  in  his  presence,  and 
that  in  her  presence  he  subscribed  his  name 
to  the  attestation  clause.  It  may  be  he  is 
not  distinct  in  his  recollection  of  the  pres- 
ence of  McNeill  and  Frohlichsteln.  or  of 
their  attestation  and  subscribing.  It  is  not 
of  their  presence,  attestation,  and  subscrib- 
ing the  statute  contemplates  he  shall  testify, 
but  of  the  presence  of  the  testatrix  and  her 
signature,  and  of  his  attestation  and  sub- 
scribing in  her  presence.  Woodcock  v.  Mo- 
Donald.  30  Ala.  411;  Hoffman  v.  Hoffman. 
20  Ala.  533;  Moore  v.  Spier  80  Ala.  129.  If 
bis  evidence  be  capable  of  the  construction 
that  he  does  not  affirm  that  the  instrument 
propounded  is  that  which  he  attested  and 
subscribed,  the  identity  is  fully  proved  by 
the  proponent,  who  was  preaeut  at  the  exe- 
cution. It  Is  undoubted  law  that  any  de- 
ficiency in  the  evidence  of  subscribing  wit- 
nesses, as  to  the  due  execution  or  identity 
of  the  instrument,  may  be  supplied  by  the 
evidence  of  other  witnesses.  If  this  was  not 
true,  the  validity  of  wills  would  often  de- 
pend, not  niton  the  existence  of  facts  ren- 
dering them  valid,  but  upon  the  retentive- 
ness  of  the  memory  of  the  subscribing  wit- 
nesses. Hall  v.  Hall.  38  Ala.  131.  As  was 
said  In  this  case:  "The  law  makes  two 
subscribing  witnesses  Indispensable  to  the 
formal  execution  of  a  will,  hut  It  by  no 


means  follows  that  the  testimony  of  these 
witnesses  Is  the  only  evidence  by  which  the 
due  execution  of  the  will  can  be  established. 
On  the  contraiy.  It  Is  laid  down  as  undoubt- 
ed law  that  if.  from  forgetf  ulness,  the  sub- 
scribing witnesses  should  fall  to  prove  the 
formal  execution  of  the  will,  other  evidence 
is  admissible  to  supply  the  deficiency;  or.  If 
the  subscribing  witnesses  all  swear  that  the 
will  was  not  duly  executed,  they  may  be 
contradicted,  and  the  will  supported  by  oth- 
er witnesses  or  by  circumstances. "  See,  also. 
Dewey  v.  Dewey,  1  Mete.  (Mass.)  349.  The 
statute  does  not  require  that  a  testator 
should  Inform  the  subscribing  witnesses  that 
the  Instrument  they  are  subscribing  Is  his 
will,  or  give  them  any  Information  of  its 
contents.  1  Jarm.  Wills,  80;  2  GreenL  Ev. 
075;  Leverett  v.  Carlisle.  19  Ala.  80;  Gar- 
rett v.  Heflln,  98  Ala.  617,  13  South.  326. 
Whether  the  testatrix  made  to  the  subscrib- 
ing witnesses  any  declaration,  or  gave  them 
any  notice  or  information  that  the  instru- 
ment was  her  will.  Is  not  material  to  the 
validity  and  operation  of  the  instrument,  or 
to  the  sufficiency  of  Its  due  execution.  The 
evidence  was  full  and  complete  as  to  the 
due  execution  of  the  Instrument;  due  exe- 
cution including,  as  we  have  said,  the  sign- 
ing by  the  testatrix,  and  the  attestation  and 
subscribing  by  the  witnesses. 

The  next  inquiry  which  is  presented  is 
whether  the  instrument  Is  not  to  be  taken  as 
an  unfinished  and  Incomplete  testamentary 
paper,  to  the  validity  of  which  extrinsic  evi- 
dence that  the  testatrix  intended  It  to  take 
effect  as  it  now  stands  is  essential.  The  ar- 
gument in  support  of  the  affirmative  of  this 
inquiry  Is  drawn  principally,  if  not  exclusive- 
ly, from  the  rules  applied  to  papers  operat- 
ing or  intended  to  operate  as  testamentary 
dispositions  of  personal  property  when  the 
common  law  prevailed,  and  such  dispositions 
were  valid  though  not  signed  by  the  testa- 
tor or  attested  by  witnesses.  The  case  of 
Bollng  v.  Bollng,  22  Ala.  820.  occurring  be- 
fore the  present  statute  became  operative,  on 
which  there  is  now  much  of  reliance  In  sup- 
port of  the  argument  of  the  appellees,  is  an 
example.  The  effort  was  to  obtain  probate 
of  an  unsigned  and  unattested  instrument, 
having  a  'ormal  attestation  clause,  devising 
real  estate  and  bequeathing  personal  proper- 
ty, as  a  will  of  personal  property  only.  The 
court  held  that  the  instrument  was  on  its 
face  unfinished  and  Incomplete;  that  the  tes- 
tator contemplated  Its  signing  and  attesta- 
tion; and  without  extrinsic  evidence  that  he 
intended  it  to  take  effect  as  to  personal  prop- 
erty unsigned  and  unattested,  probate  of  it 
could  not  be  obtained.  Not  being  attested, 
of  course.  *t  could  not  pass  real  estate  with- 
out contravening  the  requirements  of  the 
statute.  In  the  course  of  the  opinion,  treat- 
ing solely  of  Incomplete  or  unfinished  testa- 
mentary dispositions  of  personal  property, 
the  court  quotes  a  sentence  from  Jarman  on 
Wills,  which  is  in  substance  the  second  in- 
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structlon  given  by  the  court  of  probate  at 
the  Instance  of  the  contestants.  The  sen- 
tence is  in  these  words:  "The  presumption 
is  always  against  a  paper  which  bears  self- 
evident  marks  of  being  unfinished;  and  it  be- 
hooves those  who  assert  its  testamentary 
character  distinctly  to  show,  either  that  the 
deceased  intended  tbe  paper  in  its  actual  con- 
dition to  operate  as  his  will,  or  that  he  was 
prevented  Oy  involuntary  accident  from  com- 
pleting it."  It  was,  doubtless,  one  of  the 
purposes  of  the  statute,  in  requiring  that  tes- 
tamentary dispositions  of  personal  property 
should  be  executed  with  the  same  formalities 
required  Id  devises  of  land,  to  remove  them 
from  the  doubt  and  uncertainty,  in  this  re- 
spect, which  attended  them  while  the  rule 
of  the  common  law  prevailed.  There  Is  no 
other  mode  of  giving  a  valid  expression  to 
the  animus  testandi,  than  that  which  the 
statute  prescribes.  Whatever  form  the  ex- 
pression may  assume,  whatever  solemnity 
may  accompany  it,  the  statute  declares  it  in- 
effectual, unless  the  formalities  it  prescribes 
are  observed.  When  these  formalities  are 
observed,  if  the  writing  be  testamentary.  If 
it  imports  a  posthumous  destination  of  prop- 
erty, the  statute  in  itself  and  of  itself  at- 
taches, and  conclusively  attaches,  the  animus 
testandi.  The  requisition  of  extrinsic  or  ad- 
ditional evidence  of  its  existence  is  to  add 
to  the  requirements  of  the  statute;  and  to 
receive  such  evidence  to  repel  the  existence 
of  the  intent  would  be  to  receive  evidence 
against  the  statute.  The  Instrument  was 
written  by  the  testatrix.  It  bears  internal 
evidence,  as  we  have  said,  that  it  was  the 
result  of  much  of  thought  and  deliberation. 
And  it  bears  evidence  that  it  was  not  writ- 
ten at  one  time,  continuously,  as  it  would 
have  been  written  by  a  scrivener  Instructed 
to  write  from  memoranda.  The  testatrix 
was  the  author  aud  the  scrivener.  Of  her 
own  volition,  after  having  written  to  a  form- 
al conclusion,  she  signs  it,  and  calls  wit- 
nesses to  attest  her  signature,  and  they  do  at- 
test. Every  formality  the  statute  requires 
is  observed,  and  these  formalities  it  is  con- 
templated shall  attend  only  final  and  com- 
plete testamentary  acts.  In  a  recent  case  It 
was  said  by  the  supreme  court  of  Illinois: 
"As  regards  the  allegation  of  tbe  bill  that  the 
will  was  never  completed  to  tbe  satisfaction 
of  the  testatrix,  it  is  conclusively  shown  that 
the  will  was  signed  and  executed  by  her,  and 
attested  by  witnesses,  in  the  mode  prescribed 
by  law,  and  this  is,  in  law,  conclusive  evi- 
dence of  the  fact  that  it  was  completed  to 
her  satisfaction."  Taylor  v.  Cox,  153  111.  224, 
38  N.  E.  656.  In  Waller  v.  Waller,  1  Grat. 
454.  42  Am.  Dec.  5<'>4,  it  was  said  by  tbe 
court  of  appeals  of  Virginia:  "No  man  pub- 
lishes an  instrument  as  his  last  will  and  tes- 
tament, and  calls  on  witnesses  to  attest  the 
fact,  until  he  has  completed  the  act.  Tbe  at- 
testation most  be  annexed  or  subscribed  to  a 
complete  Instrument,  and  to  which,  when 
subscribed,  no  additions  can  be  made.  To 


the  act  Itself  the  law  attaches  testamentary 
intent,  that  it  is  a  concluded  instrument;  and 
if  the  party  is  under  no  restraint,  acts  freely, 
and  Is  of  sane  mind,  no  further  proof  is  re- 
quired to  sustain  the  instrument  as  a  will; 
and  no  proof,  other  than  a  revocation  In  the 
mode  prescribed,  will  be  received  to  show  a 
change  of  testamentary  intent"  In  Sewell 
v.  Sliugluff,  57  lid.  537,  the  court,  speaking 
of  the  finality  and  conclusiveness  of  a  testa- 
mentary act,  said:  'The  law  requires  her  to 
do  nothing  more  than  she  did  do  to  make 
the  will  perfect,  and  she  could  have  done 
nothing  more.  No  further  act  or  declaration 
was  required  of  her.  She  possessed  undoubt- 
ed testamentary  capacity,  and  the  animus 
testandi,  and  complied  literally  with  the 
forms  required  by  our  statute,  by  reducing 
her  wishes  to  writing,  signing,  sealing,  and 
delivering  it  to  be  her  last  will  in  the  pres- 
ence of  three  witnesses;  and  when  all  this 
was  done,  the  act  was  a  complete  and  finish- 
ed one.  If,  under  these  circumstances,  the 
paper  in  question  was  not  her  last  Will  and 
testament,  it  Is  difficult  to  describe  what  it 
was.  It  was  either  her  last  will  and  testa- 
ment, or  it  was  a  nullity,  and  entirely  void." 
When  a  sane  testator,  not  subject  to  coer- 
cion or  restraint,  intentionally  executes,  with 
the  formalities  required  by  the  statute,  a 
writing  which  in  form  and  substance  is  tes- 
tamentary, the  writing  of  itself  Imports,  and 
conclusively  imports,  the  animus  testandi,  1. 
e.  the  mind  to  dispose,  the  firm  and  advised 
determination  to  make  a  testament,  closing 
all  inquiry  as  to  the  existence  and  manifesta- 
tion of  the  intent. 

While  this  is  admitted  to  be  true  of  all  tes- 
tamentary papers  which  do  not  bear  upon 
their  face  evidence  of  be  ng  unfinished  and 
Incomplete,  it  is  vigorously  argued  that  it 
is  not  true,  and  cannot  be  true,  of  a  paper 
like  the  present,  which  It  is  said,  contains 
"unnecessary  and  unreasonable  blank  spaces, 
sufficient  to  enable  it  to  be  changed  and  add- 
ed to  after  execution,  in  such  manner  that 
the  additions  will  not  be  distinguishable  from 
the  original  text,  and.  Indeed,  so  written  for 
that  purpose."  The  argument  overlooks  the 
true  inquiry,  which  is  not  as  to  tbe  complete- 
ness of  the  paper,  but  s  to  tbe  finality  of 
the  intent  and  purpose  of  the  testatrix,  mani- 
fested by  the  observance  of  the  formalities 
of  execution  required  by  tbe  statute.  The 
rule  is  well  settled  that  a  will  Is  not  invalid 
by  reason  of  having  blank  spaces  left  in  the 
body  of  it.  1  Jarm.  Wills,  18;  Harris  v. 
Pue,  39  Md.  535.  In  Oorneby  v.  Gibbons.  1 
Rob.  Ecc.  705.  the  subject  was  considered  un- 
der the  present  English  statute,  which  re- 
quires that  a  will  shall  be  "signed  the  foot  or 
end  thereof  by  tbe  testator,  a  requirement 
not  made  by  our  statute,  though  it  is  tbe  fact 
in  relation  to  the  preset/  instrument.  The 
court  said:  'The  statute  directs  that  a  will 
shall  be  'signed  at  tbe  f<~ot  or  end  thereof.' 
In  this  respect  the  statute  has  been  carried 
into  effect  in  tbe  present  instance  to  the  let- 
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ter,  as  well  as  In  the  spirit  The  object  Is  to 
prevent  a  space  being  left  between  the  foot 
or  end  of  the  will  and  the  signature  of  the 
testator,  so  as  to  admit  of  additions  being 
made  after  execution.  In  regard,  however, 
to  blank  spaces  in  the  body  of  the  will,  the 
statute  is  silent  Were  I  to  introduce  that, 
as  a  circumstance  to  work  a  nullity  to  the 
will,  I  should  have  occasion  to  consider  what 
would  constitute  a  blank  space,  and  in  some 
instances  that  might  be  an  exceedingly  nice 
question.  Here  the  blanks  are  accounted 
for;  but.  independent  of  that  I  do  not  think 
I  should  be  justified,  on  the  strict  principles 
of  interpretation,  to  hold  that  to  be  a  nullity 
which  appears  not  to  be  so  rendered  on  the 
face  of  the  statute.  There  are  no  words  in 
the  act  to  hinder  a  space  being  left  blank  in 
the  body  of  a  will,  and  I  cannot  undertake, 
though  undoubtedly  in  some  instances  mis- 
chief may  arise,  to  introduce  a  provision  not 
to  be  found  in  the  statute.  The  evil,  if  any, 
must  be  remedied  by  the  legislature."  The 
case  of  Soward  v  So  ward,  1  Duv.  126,  upon 
which  so  much  reliance  Is  placed  by  the 
counsel  for  appellees,  is  not  in  conflict  with 
Corneby  v.  Gibbons,  supra,  but  is  in  har- 
mony with  it,  referring  to  unnecessary  and 
unreasonable  blank  spaces  intervening  be- 
tween the  conclusion  of  the  will  and  the  sub- 
scription by  the  testator  or  witnesses,  and 
not  to  blank  spaces  in  the  body  of  the  will. 
The  case  is  in  construction  of  the  statute  of 
Kentucky,  variant  from  our  statute,  and  from 
its  original,  the  English  statute  of  frauds,  and 
holds  that  attesting  witnesses  must  subscribe 
at  the  foot  or  end  of  the  instrument,  a  conclu- 
sion different  from  that  reached  by  Lord  Camp- 
bell, in  Roberts  v.  Phillips,  4  EI.  &  Bl.  450. 

The  blank  spaces  in  the  body  of  this  in- 
strument are  readily  accounted  for,  if  ac- 
count was  necessary,  or  now  within  the 
scope  of  legitimate  Inquiry.  The  Instrument 
Is  composed  of  numerous  paragraphs,  obvi- 
ously written,  not  continuously,  but  at  dif- 
ferent times  in  the  process  of  its  composition, 
until  Its  completion.  Until  its  completion, 
it  was  deliberative  and  reflective,  not  express- 
ive of  the  final  thought  and  will  of  the  testa- 
trix. When  the  gift  of  the  residuum  to  the 
church  was  first  written,  the  thought  of  the 
testatrtx  may  have  been  that  she  would  de- 
scribe all  the  real  estate  of  which  the  residu- 
um consisted,  as  it  may  have  been  that  she 
would  declare  the  v«lue  of  the  bonds  and  se- 
curities of  which  it  consisted.  But  when  the 
writing  was  completed.  It  must  have  occur- 
red to  her  that,  as  she  had  made  no  specific 
gift  or  devise  of  real  estate,  all  her  real  es- 
tate would  fall  into  the  residuum,  and  that 
of  consequence  the  filling  of  the  blank  was 
useless,  as  all  would  pass,  without  or  with 
an  accurate  description  cf  it.  And  so  in  ref- 
erence to  the  bonds  and  securities  of  which 
she  had  made  but  a  single  bequest  to  anoth- 
er. It  must  have  occuuvd  to  her  that  all. 
whether  their  value  was  or  was  not  express- 
ed, with  the  exception  of  the  one  otherwise 


bequeathed,  would  fall  into  the  residuum 
In  reference  to  the  blanks  occurring  In  the 
separate  gifts  to  Effie  and  Mary  Murrell. 

"Bond,  face  value  of  ,"  all  that  can  be 

reasonably  inferred  is  that  when  these  gifts 
were  first  written,  the  testatrix  had  in  con- 
templation the  inclusion  of  bonds  the  value 
of  which  she  had  not  determined.  The  final 
conclusion  was  that  the  bequest  should  not 
include  bonds,  or  she  would  have  filled  the 
blanks  declaring  the  value,  as  it  is  apparent 
she  filled  a  similar  blank  in  the  bequest  to 
Isabelle  Shields. 

It  1b  vain  to  inquire  and  speculate  why  the 
Instrument  was  not  written  continuously;  or 
why  there  is,  if  there  be,  a  want  of  consecu- 
tive n ess  apparent  on  its  face;  or  why  there 
is  more  writing  on  some  pages  or  sheets  than 
others;  or  why  there  is  on  one  page  but  a  sin- 
gle paragraph,  the  appointment  of  executors 
to  succeed  her  husband;  or  why  one  entire 
blank  sheet  was  fastened  together  with  the 
sheets  containing  the  writing,— more  proba- 
bly merely  inadvertent  than  intentional.  The 
writing  on  several  and  separate  sheets  the 
law  permits.  And  when,  as  is  true  of  this 
Instrument  all  the  writing  is  connected  by  its 
Internal  sense,  all  is  coherent  and  consistent 
and  upon  a  fair  reading  and  construction 
makes  an  entirety,  it  must  take  effect  accord- 
ing to  the  plain,  unmistakable  Intent  of  the 
testatrix.  It  is  as  valid  and  operative  as  if 
some  other  form  or  mode  had  been  pursued 
hi  its  preparation.  Notwithstanding  the 
blank  spaces  in  the  gift  of  the  residuum,  and 
in  the  bequests  to  Effie  and  Mary  Murrell,  to 
which  we  have  referred,  If  the  instrument 
had  been  written  consecutively,  no  other  than 
the  ordinary  spaces  intervening  between  the 
several  paragraphs,  it  would  be  unassailable, 
even  according  to  the  argument  now  pressed. 
Why  should  it  have  been  written  In  that 
form?  The  law  does  not  require  it  and  the 
numerous  instances  to  be  found  in  the  books 
of  wills  written  on  several,  separate  sheets, 
which  were  sustained,  show  that  such  man- 
ner of  writing  them  is  not  without  prec- 
edent And  here  it  must  be  said  that,  though 
this  Instrument,  in  the  course  of  its  prepara- 
tion, was  written  on  several  sheets,  before 
its  execution  the  testatrix  with  care  connect- 
ed and  attached  them  together.  The  stress  of 
>the  argument  against  the  validity  of  the  in- 
strument is  that  the  manner  in  which  it  is 
constructed  affords  opportunity  for  changes, 
alterations,  or  additions,  after  execution, 
which  could  not  be  discovered  and  distin- 
guished, and  that  such  must  have  been  the 
purpose  of  the  testatrix.  With  much  of 
thought  and  deliberation,  carefully  and  intel- 
ligently, she  had  written  the  instrument,  sign- 
ed it,  and  procured  its  attestation,  and  why 
suspect  or  conjecture  that  she  had  any  pur- 
pose to  change  or  alter  it  finally,  or  «n  any 
respect,  not  conforming  to  the  law?  In  its 
last  analysis,  the  argument  is  directed  against 
the  law  which  sustains  the  writing  of  wills 
on  separate  or  several  sheets,  and  does  not 
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nullify  tbem  because  blank  spaces  are  found 
In  the  body  of  them.    Instead  of  indulging 
suspicion  or  conjecture  to  destroy  the  validity 
of  wills,  the  courts  are  bound  to  support  them 
against  mere  suspicion  or  conjecture,— bound 
to  support  them  when  any  theory  or  hypoth- 
esis maintaining  them  is  as  probable  as  that 
which  Is  suggested  to  defeat  them.  The 
great,  controlling  purpose  of  the  testatrix  was 
not  to  die  intestate,— was  to  dispose  of  all 
her  property  by  this  instrument   This  is 
manifested  by  the  universality  of  the  gift  to 
the  husband  for  life;  by  the  gift  on  his  death 
of  the  residuum  to  the  church;  by  the  minute 
specific  bequests  to  her  relatives  and  fitends 
of  pictures  and  other  like  articles,  intended, 
doubtless,  as  mementos,  descending  to  articles 
of  wearing  apparel.   In  the  presence  of  this 
purpose  and  of  these  gifts,  there  can  be  no 
reason  to  apprehend  that  she  may  have  in- 
tended other  or  further  bequests.  There  Is  no 
vitiating  want  of  form  or  regularity  in  the 
instrument   It  has  been  executed  in  strict 
conformity  to  the  statute.   The  sanity  of  the 
testatrix,  and  her  freedom  from  all  constraint 
or  undue  influence,  is  not  matter  of  contro- 
versy; and  if  It  were  necessary  to  resort  to 
presumptions,  they  would  be  raised  to  main- 
tain, not  to  destroy,  the  instrument  defeating 
the  plainly-declared  purposes  of  the  testatrix. 
There  is  much  discussion,  rather  of  the  possi- 
bility, than  of  the  existence,  of  alterations  or 
additions  to  the  instrument  made  after  exe- 
cution, and  not  distinguishable  from  the  text 
as  It  existed  at  the  time  of  execution.  We 
have  not  discovered,  on  an  inspection  of  the 
Instrument,  any  Indication  of  such  alterations 
or  additions.    If  they  exist  they  would  not 
vitiate  the  instrument.  The  alterations  or  ad- 
ditions, not  made  as  the  statute  requires, 
would  be  mere  nullities,  and  the  will  as  It 
existed  at  the  time  of  execution  would  be  un- 
affected in  validity.    Scbouler,  Wills,  §  434; 
Wheeler  v.  Bent  7  Pick.  61;  Jackson  v.  Hol- 
loway,  7  Johns.  894;  In  re  Prescott  4  Redf. 
Sur.  178;  Gardner  v.  Gardiner,  65  N.  H.  230, 
19  AO.  651. 

The  questions  we  have  decided  are  all 
which  it  Is  probable  will  arise  on  another 
trial,  rendering  unnecessary  any  extended 
consideration  of  hr~  instructions,  given  or  re- 
fused, to  which  exceptions  were  reserved. 
According  to  the  views  we  have  expressed, 
the  instructions  given  at  the  instance  of  the 
contestants,  numbered  2,  3,  4,  5,  and  6,  are 
erroneous,  and  should  have  been  refused. 
The  first  Instruction  given  at  the  instance 
of  the  contestants  is  erroneous  in  one  re- 
spect If  it  had  asserted  that  on  the  pro- 
ponent rested  the  burden  of  proving  the  facts 
on  which  the  jurisdiction  of  the  court  de- 
pended, L  e.  in  this  particular  case,  the  testa- 
mentary age  of  the  testatrix,  her  death,  and 
her  inhabitancy  of  the  county  of  Mobile  at 
the  time  of  her  death,  and,  further,  the  due 
execution  of  the  Instrument  it  would  have 
been  free  from  objection.  But  the  instruc- 
tion proceeds  to  assert  in  most  general  terms 
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that  on  the  proponent  rested  the  burden  of 
proving  every  fact  essential  to  the  validity 
of  the  will.  Testamentary  capacity— sanity 
—is  of  the  essence  of  the  validity  of  every 
testamentary  disposition.  Yet,  when  testa- 
mentary age  and  due  execution  are  shown, 
it  is  presumed,  and  the  burden  of  proving 
its  absence  is  cast  upon  whoever  may  affirm 
it  Stubbs  v.  Houston,  33  Ala.  555.  Without 
this  explanation,  the  Immediate  tendency  of 
the  instruction  was  to  mislead  the  jury.  The 
testamentary  age  of  the  testatrix  and  her 
inhabitancy  of  the  county  of  Mobile  at  the 
time  of  her  death,  the  facts  on  which  the 
jurisdiction  to  take  probate  of  the  will  de- 
pended, were  not  matters  of  controversy. 
They  were  shown  affirmatively.  It  would 
have  been,  of  consequence,  the  duty  of  the 
court  below  to  have  given  the  general  affirm- 
ative Instruction  requested  by  the  proponent 
if  that  instruction  had  not  referred  to  the 
Jury  the  determination  of  the  purely  legal 
question  of  what  facts  were  necessary  to  es- 
tablish the  signing  and  attestation  of  the 
will.  Riley  v.  Riley,  86  Ala.  J96.  Several  of 
the  special  instructions,  requested  by  the 
proponent  and  refused,  should  have  been 
given;  but  the  opinion  we  have  Just  ex- 
pressed renders  It  unnecessary  to  point  them 
out  The  decree  of  the  court  of  probate  is 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  In  conformity  to  this  opin- 
ion. 


CAPITAL  CITY  WATER  CO.  v. 
WEATIIERLY. 
(Supreme  Court  of  Alabama.  Jan.  9,  1896.) 
Rsobivsks—  Notice  to  Adverse  Party— Appoiht- 

MBKT  WITHOUT  BOND— VaLIDITT. 

When  an  order  appointing  a  receiver  re- 
cites that  the  adverse  party  had  not  been  notifi- 
ed "of  the  change  of  the  time  of  the  hearing,  and 
was  not  present,"  and  that  complainant  was  not 
required  to  giye  bond,  such  appointment  is  in- 
valid, under  Acts  1894-95,  p.  226,  |  1,  provid- 
ing that,  when  application  is  made  for  the  ap- 
pointment of  a  receiver,  without  notice  to  the 
party  adversely  interested,  the  court  "must  re- 
quire the  complainant  to  enter  into  a  bond  hi 
such  sum"  as  may  to  the  court  seem  sufficient 
to  cover  damages  which  may  result  from  such 
appointment. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arlington,  Judge. 

Bill  by  George  Weatherly  against  the  Capi- 
tal City  Water  Company  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  as- 
sets of  the  corporation  and  to  continue  the 
business.  From  an  order  appointing  the  re- 
ceiver, defendant  appeals.  Reversed. 

Thos.  G.  &  Chas.  P.  Jones,  J.  M.  Falkner, 
and  Roquemoore  &  White,  for  appellant 
Kirkpatrick  &  Macdonald  and  Marks  & 
Sayre,  for  appellee. 

COLEMAN,  J.  By  proceedings  hi  the  na- 
ture of  a  quo  warranto,  the  court  having 
jurisdiction  thereof,  rendered  a  judgment  va- 
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eating  the  charter  and  nu  milling  tbe  corpo- 
rate existence  of  the  Cubital  City  Water 
Company,  the  appellant  Immediately  there- 
after George  Weatherly,  the  appellee,  filed 
the  present  bill,  and  applied  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  all  the 
assets  of  the  dissolved  corporation,  and,  for 
the  time  being,  to  continue  the  business  of 
the  corporation.  Notice  was  given  of  the 
application  for  the  appointment  of  a  receiver, 
and  on  the  21st  of  December,  1894,  the  court 
set  the  hearing  for  the  26th  day  of  Decem- 
ber, 1894.  On  the  22d  of  December,  upon 
motion  of  complainant,  the  court  issued  an 
order  restraining  the  respondent,  its  agents, 
attorneys,  and  employes,  from  making  change 
of  possession  or  disposition  of  the  money, 
property,  and  effects  of  said  corporation,  and 
on  the  same  day,  to  wit,  the  22d  of  Decem- 
ber, without  further  notice,  the  court  made 
an  order  appointing  receivers  as  prayed  for 
in  the  original  bilL  The  order  appointing  the 
receivers  recites  that  the  respondent  had 
not  been  notified  "of  the  change  of  the  time 
of  the  hearing^  and  was  not  present,"  and 
the  order  further  states  that  "said  appoint- 
ment is  made  without  requiring  the  com- 
plainant to  give  bond."  The  appeal  Is  pros- 
ecuted from  the  decree  of  the  court  appoint- 
ing a  receiver. 

By  act  of  the  legislature,  approved  Decem- 
ber 14,  1894  (Acts  1894-95,  p.  226),  It  was 
enacted  as  follows: 

"Section  1.  Be  It  enacted  by  the  general 
assembly  of  Alabama,  that  when  application 
is  made  to  the  chancellor,  judge  or  register 
for  the  appointment  of  a  receiver,  without 
notice  to  the  party  or  parties  adversely  In- 
terested, the  chancellor,  Judge  or  register  be- 
fore making  the  appointment  must  require 
the  complainant  to  enter  Into  bond,  In  such 
sum  as,  In  the  opinion  of  the  chancellor, 
judge  or  register,  may  be  sufficient  to  cover 
any  damages  which  may  result  from  such 
appointment,  If  the  same  is  vacated,  payable 
to,  and  with  sureties  approved  by,  the  regis- 
ter of  the  court  In  which  the  suit  Is  pending, 
with  condition  to  pay  all  damages  which  any 
person  may  sustain  by  the  appointment  of 
the  receiver.  If  such  appointment  Is  vacated. 

"Sec.  2.  Be  It  further  enacted,  that  when 
the  application  for  the  appointment  of  re- 
ceiver Is  made  upon  notice  to  the  party  or 
parties  adversely  Interested  of  the  time  and 
place  when  the  same  will  be  made,  or  when 
such  adverse  party  or  parties  appear.  It 
shall  be  discretionary  with  the  chancellor, 
judge  or  register  to  whom  the  application  is 
made  to  require  such  bond  before  making  the 
appointment." 

And  at  the  same  session  of  the  legislature, 
by  a  subsequent  act,  approved  February  18, 
1805  (Acts  1894-05,  p.  585),  it  was  enacted 
as  follows: 

"Section  1.  Be  it  enacted  by  the  general  as- 
sembly of  Alabama,  that  when  application 
Is  made  to  the  chancellor,  Judge,  or  register 
for  the  appointment  of  a  receiver,  the  chan- 


cellor, judge,  or  register,  before  making  such 
appointment,  must  require  the  complainant 
to  enter  Into  bond  In  a  sum  as  such  chancel- 
lor, Judge,  or  register  may  prescribe,  payable 
to,  and  with  good  and  sufficient  sureties  to 
be  approved  by,  the  register  of  the  court  in 
which  the  suit  Is  pending,  with  condition  to 
pay  all  damages  which  any  person  may  sus- 
tain by  the  appointment  of  the  receiver.  If 
such  appointment  is  vacated. 

"Sec  2.  Be  it  further  enacted,  that  any  per- 
son Injured  by  the  appointment  of  the  re- 
ceiver, In  the  event  such  appointment  is  va- 
i  cated,  may  recover  by  suit  on  such  bond,  in 
j  his  o*wn  name,  all  damages  so  sustained  not 
,  exceeding  the  penalty  of  the  bond." 

It  Is  unnecessary  to  consider  at  this  time 
j  the  effect  of  the  later  act  upon  the  first,  as 
I  the  appointment  was  made  after  the  first  act, 
but  before  the  enactment  of  the  second. 
There  Is  no  room  for  controversy  that  tbe 
appointment  was  made  without  "requiring 
the  complainant  to  give  bond."  contrary  to 
the  express  provisions  of  the  statute,  and 
without  authority.  The  appellee  attempts 
to  evade  the  force  and  effect  of  the  statute 
upon  the  ground  that  the  respondent  was  in 
contempt,  and  therefore  not  entitled  to  no- 
tice of  the  application  for  a  receiver,  and, 
being  In  contempt,  was  not  entitled  to  1* 
heard  to  question  any  ruling  or  order  made 
!  by  the  court.  The  only  foundation  for  tbe 
charge  of  any  act  of  contempt  by  the  re- 
spondent Is  to  be  found  in  the  recitals  of 
the  order  of  the  court  appointing  a  receiver, 
and  Is  contained  In  the  following  words: 
"This  cause  comes  before  me  at  this  time  on 
the  application  of  complainant  for  a  receiver. 
•  •  •  and  it  appearing  to  the  court  that 
one  W.  B.  Rice  has,  since  the  postponement 
of  this  application,  filed  a  bill  In  the  United 
States  court  asking  for  a  receiver,  and  that 
application  has  been  made  to  a  judge  of 
said  court  for  the  appointment  of  said  re- 
ceiver, and  this  defendant  has  answered  said 
bill  joining  in  a  request  for  said  appoint- 
ment" The  order  then  proceeds  to  consider 
the  case  made  by  the  bill,  and  ascertains 
therefrom  that  complainant  Is  entitled  to  a 
receiver,  and  makes  the  appointment  There 
is  nothing  in  this  recital  to  authorize  the 
Inference  that  proceedings  for  a  contempt 
had  been  Instituted  against  the  respondent 
and  that  It  had  been  adjudged  guilty;  nor 
did  the  facts  stated,  without  more,  authorize 
the  equity  court,  mero  motu,  to  conclude  that 
respondent  was  In  contempt.  Independent 
of  this  view,  had  it  appeared  that  respond- 
ent had  committed  an  act  of  contempt  In 
facie  curiae,  such  an  act  would  not  have  au- 
thorized the  court  to  utterly  disregard  the 
positive  requirement  of  the  statute,  whlcli 
declares  that,  before  making  the  appoint- 
ment of  a  receiver  without  notice,  the  chan- 
cellor, judge,  or  register  must  require  the 
complainant  to  enter  into  bond,  etc.  Where 
notice  of  the  application  for  a  receiver  fs 
not  given,  the  court  Is  without  authority. 
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The  discretion  of  the  court  to  appoint  receiv- 
ers without  requiring  bond  of  the  complain- 
ant is  limited  to  cases  where  notice  of  the 
application  has  been  given  to  the  adverse 
party. 

The  appellant  has  submitted  an  elaborate 
argument  in  support  of  the  contention  that 
the  bill  is  without  equity,  and  that  In  no 
event  can  a  receiver  be  appointed  under  the 
facts  of  the  case  as  averred  In  the  bill.  The 
contention  arises  upon  the  construction  of 
sections  1600,  1601,  and  1602  of  the  Code, 
which  read  as  follows: 

"Sec.  1600.  All  corporations  whose  powers 
expire  by  limitation,  all  which  are  dissolved 
by  forfeiture  or  any  other  cause,  exist  as 
bodies  corporate  for  the  term  of  five  years 
after  such  dissolution,  for  the  purpose  of 
prosecuting  or  defending  suits,  settling  their 
business,  disposing  of  their  property,  and 
dividing  their  capital  stock,  but  not  for  the 
purpose  of  continuing  their  business. 

"Sec  1601.  Upon  the  dissolution  of  any  cor- 
poration, unless  other  persons  are  appointed 
by  the  general  assembly,  or  by  a  court  of 
competent  authority,  the  managers  of  the 
business  of  the  corporation  at  the  time  of  Its 
dissolution,  by  whatever  name  known,  are 
the  trustees  of  the  stockholders  and  credit- 
ors, authorised  to  settle  the  affairs  of  the 
corporation,  dispose  of  such  property  as  is 
necessary  to  pay  its  debts,  and  divide  among 
the  stockholders  the  money  and  property  re- 
maining after  payment  of  such  debts  and 
the  necessary  expenses. 

"Sec  1602.  Such  persons  have  authority  to 
sue  for  and  recover  the  debts  and  property 
of  the  dissolved  corporation,  in  its  corporate 
name,  and  are  jointly  and  severally  respon- 
sible to  its  creditors  to  the  extent  of  the 
property  which  may  come  into  their  hands." 

Complainant,  by  the  bill,  avers  that  the  re- 
spondent was  under  contract  to  furnish  the 
citizens  of  Montgomery  with  water,  that  the 
only  source  of  supply  of  water  to  the  inhab- 
itants is  by  the  operation  of  the  water-works 
plant,  and  that,  by  express  provision  of  the 
statutes,  after  the  decree  of  dissolution,  it 
was  prohibited  from  continuing  the  business, 
and  that,  by  statute,  "the  managers  of  the 
business  of  the  corporation  at  the  time  of 
the  dissolution"  have  no  such  authority,  and 
that  it  is  necessary,  for  the  public  interest, 
that  the  water  works  be  continued  in  oper- 
ation. In  addition  to  the  averment  that  com- 
plainant is  an  inhabitant  or  resident  of  the 
city,  it  also  shows  that  he  is  a  creditor  of  the 
respondent.  The  equity  of  the  bill  was  not 
raised  by  motion  to  dismiss  the1  same,  nor  by 
demurrer.  In  fact,  the  respondent  had  no 
opportunity  to  plead  to  the  bill.  We  do  not 
think  it  necessary  at  this  time  to  anticipate 
the  questions  which  may  arise  In  the  further 
prosecution  of  the  cause.  The  only  question 
before  us  Is  as  to  the  appointment  of  the 
receiver.  We  hold  that,  by  virtue  of  the  stat- 
ute, the  court  erred  in  the  appointment  with- 
out requiring  bond,. and  a  decree  will  be  here 


rendered  setting  aside  and  annulling  the  ap- 
pointment, and  remanding  the  cause.  Re- 
versed, rendered,  and  remanded. 


McQueen  v.  state. 

(Supreme  Court  of  Alabama.    Jan.  7,  1806.) 

Cbiminal  Law— Evidence— Otheb  Crimes. 

In  a  prosecution  for  larceny,  evidence  of 
a  former  conviction  of  defendant  for  another 
crime  is  only  admissible  to  impeach  his  credibil- 
ity as  a  witness,  and  therefore  an  instruction 
that  such  evidence  could  be  considered  in  deter- 
mining- whether  defendant  had  proven  a  good 
character  for  honesty  is  erroneous,  as  giving  it 
too  large  a  scope  as  evidence. 

Appeal  from  circuit  court,  Butler  county; 
John  R.  Tyson,  Judge. 

Paul  McQueen  was  convicted  of  larceny, 
and  appeals.  Reversed. 

The  appellant  was  indicted,  tried,  and  con- 
victed for  the  offense  of  grand  larceny,  and 
sentenced  to  the  penitentiary  for  three  years. 
On  the  trial  of  the  case,  as  is  shown  by  the 
bill  of  exceptions,  the  state  Introduced  evi- 
dence tending  to  show  that  the  defendant  was 
guilty  of  the  offense  of  which  he  was  charged. 
The  defendant,  as  a  witness  in  his  own  be- 
half, testified  that  he  aid  not  take  the  piece 
of  goods  which  he  was  accused  of*  steal- 
ing. One  John  T.  Whlttlngton,  as  a  witness 
for  the  defendant,  testified  "to  the  previous 
good  character  of  the  defendant  for  honesty 
in  the  community  in  which  he  lived."  On 
cross-examination,  this  witness  testified  as 
follows:  "I  have  known  the  defendant  a  lit- 
tle over  twelve  months.  He  has  been  living 
in  my  community  during  that  time.  Previous 
to  that  time  I  don't  know  where  he  lived,  and 
did  not  know  him.  I  live  about  eight  or  nine 
miles  from  Greenville"  The  state,  in  rebut- 
tal, offered  in  evidence  the  Indictment  and 
judgment  entry  in  the  case  of  the  state  against 
the  present  defendant,  fn  which  he  was  con- 
victed for  grand  larceny  and  sentenced  to 
bard  labor  for  the  county,  prior  to  the  commis- 
sion of  the  offense  for  which  he  was  then  on 
trial.  Upon  the  introduction  of  all  the  evi- 
dence, the  attorney  for  the  defendant,  as  is 
stated  hi  the  bill  of  exceptions,  argued  to  the 
jury  "that  they  could  only  consider  the  evi- 
dence of  conviction  of  defendant  of  grand 
larceny  as  going  to  his  credibility  as  a  witness, 
and  that  they  could  not  consider  It  for  any 
other  purpose."  In  its  oral  charge  to  the 
jury,  the  court  Instructed  them  as  follows: 
"You  may  look  to  the  fact  that  the  defendant 
was  convicted  of  grand  larceny  at  the  fall 
term,  1800,  of  this  court,  in  determining 
whether  the  defendant  has  proven  a  good 
character  for  honesty."  The  defendant  duly 
excepted  to  this  portion  of  the  court's  general 
charge,  and  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following 
charges  requested  by  him:  (1)  "If  you  be- 
lieve the  evidence,  you  should  find  the  defend- 
ant not  guilty."  (2)  "If,  from  the  evidence. 
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you  have  %  reason  to  doubt  the  defendant's 
guilt,  yon  should  acquit  him." 

Gamble  &  Powell,  for  appellant  Wm.  0. 
Fitts,  Atty.  Gen.,  for  the  State. 

BRICKELL,  C.  J.  In  all  criminal  prosecu- 
tions, whether  of  felony  or  misdemeanor,  the 
accused  may  prove  his  good  character,  not 
only  when  a  doubt  exists  on  the  other  proof, 
but  even  to  generate  a  doubt  of  his  guilt 
Within  the  sense  and  meaning  of  the  rule, 
character  is  the  estimate  put  upon  the  defend- 
ant—the reputation  he  bears  in  the  neighbor- 
hood  or  community  or  society  in  which  he 
may  reside  or  In  which  he  is  known.  Haley 
v.  State,  63  Ala.  83;  Sullivan  v.  State,  06  Ala. 
48;  De  Annan  v.  State,  71  Ala.  351.  As  it  is 
general  reputation  which  Is  the  matter  of  In- 
quiry, specific  facts  or  acts  are  not  admissible 
to  prove  or  disprove  Its  existence,  for  the  rea- 
son that  a  particular  fact  does  not  necessarily 
enter  into,  and  may  not  form,  a  constituent 
of  general  reputation.  The  witnesses  are  not 
required  or  permitted  to  speak  from  their  own 
knowledge  of  the  acts  and  transactions  of  the 
defendant  from  which  his  character  or  repu- 
tation may  have  been  derived.  They  speak 
only  from  their  knowledge  of  what  is  general- 
ly said,  or  the  manner  In  which  the  defendant 
is  generally  received,  by  those  among  whom 
he  resides  or  to  whom  he  is  known,  and  with 
whom  he  Is  chiefly  conversant  If  an  inquiry 
as  to  specific  facts  or  acts,  or  as  to  the  causes 
producing  the  reputation,  should  be  Indulged, 
it  would  often  be  Interminable,  and  the  de- 
fendant embarrassed  or  oppressed,  for,  how- 
ever well  prepared  he  may  be  to  support  his 
general  reputation,  It  cannot  be  supposed  that 
he  Is  prepared  to  defend  against  specific  acts 
or  facts,  nor  is  he  apprised  of  a  necessity  or  oc- 
casion to  defend  against  them.  Such  acts  or 
facts  he  may  not  prove  in  support  of  his  repu- 
tation, and  they  are  inadmissible  to  affect  or 
disprove  it  Smith  v.  State,  47  Ala.  640; 
Jones  v.  State,  76  Ala.  8;  Holland  v.  Barnes, 
63  Ala.  83;  Moore  v.  State,  68  Ala.  860;  Pe- 
terson v.  Morgan,  116  Mass.  350.  The  pur- 
pose of  the  introduction  of  tha  record  of  the 
former  conviction  of  the  defendant  for  lar- 
ceny does  not  appear  to  have  been  avowed 
at  the  time  of  its  introduction.  Except  for 
the  statute  (Code,  §  2766),  it  was  not  admis- 
sible as  evidence  for  the  state;  and  the  pre- 
sumption must  be  that  it  was  introduced  for 
the  only  purpose  for  which  the  statute  ren- 
ders it  admissible,— that  of  affecting  the  credi- 
bility of  the  defendant  as  a  witness.  The  In- 
struction to  the  Jury  gave  it  a  scope  and  lati- 
tude, as  evidence,  larger  than  that  which  the 
statute  attaches  to  it  Besides,  at  the  utmost 
it  could  only  be  evidence  of  a  specific  act  or 
fact  inadmissible  and  irrelevant  to  the  per- 
tinent inquiry  of  the  good  repute  of  the  de- 
fendant for  honesty,  the  trait  of  character  the 
accusation  particularly  Involved,  which  he  had 
introduced  evidence,  without  objection,  tend- 
ing to  prove.    The  instruction  is  erroneous, 


and  necessitates  a  reversal  of  the  judgment. 
The  Instruction  requested  would  seem  to  have 
been  suggested  by  or  extracted  from  an  Iden- 
tical instruction  declared  erroneous  in  M tink- 
ers v.  State,  87  Ala.  96,  6  South.  357.  For 
the  error  pointed  out,  the  judgment  must  be 
reversed,  and  the  cause  remanded.  The  de- 
fendant will  remain  In  custody  until  dischar- 
ged by  due  course  of  law. 

■  j 

RICE  t.  WESTCOTT. 
(Supreme  Court  of  Alabama.    Jan.  8,  1896.f 

COKSTITCTIOKAX.  Law— TITLE  OF  ACT. 

1.  Acta  1888-89,  p.  60,  8  3,  entitled  "An  act 
to  amend  an  act  entitled  'An  act  to  provide  for 
the  registration  and  lien  of  judgments.  *  *  *'  " 
which  seeks  to  extend  "the  laws  relating  to  the 
satisfaction  of  mortgages  to  the  satisfaction  of 
the  liens  created  by  this  act,"  violates  Const  art. 
4,  S  2,  providing  that  each  law  shall  contain  but 
one  subject. 

2.  It  is  also  in  riolation  of  the  provision  that 
no  law  shall  be  extended  by  reference  to  its  title 
only. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Suit  by  Sam.  H.  Westcott  against  Alex. 
Rice.  From  a  judgment  In  favor  of  plaintiff, 
defendant  appeals.  Reversed. 

This  Is  a  suit  for  the  recovery  of  the  stat- 
utory penalty  of  $200  for  falling  to  enter  sat- 
isfaction on  the  margin  of  a  record  of  a  judg- 
ment after  the  same  had  been  satisfied,  and 
was  brought  under  the  provisions  of  the  third 
section  of  the  act  of  the  legislature  of  Ala- 
bama, approved  February  28,  1887,  entitled 
"An  act  to  provide  for  the  registration  and 
Hen  of  judgments  and  decrees  for  the  pay- 
!  ment  of  money."  Acts  1886-87,  p.  90,  as  the 
same  was  amended  by  Acts  1888-89,  p.  60. 
The  appellee  was  the  plaintiff  in  the  city 
court  and  his  complaint  which  was  filed 
January  11,  1895,  averred,  in  substance,  that 
on  the  9th  of  March,  1893,  the  said  Rice  re- 
covered a  judgment  against  the  said  West- 
cott in  the  city  court  of  Montgomery,  which 
Is  a  court  of  record,  for  $161.60  damages  and 
$7.10  as  costs,  and  said  Rice  filed  in  the 
office  of  the  judge  of  probate  of  Montgomery 
county  a  certificate  of  the  clerk  of  said  city 
court  of  Montgomery,  showing  the  court 
which  rendered  said  judgment  the  amount 
and  date  thereof,  and  the  name  of  the  at- 
torney for  the  plaintiff  in  said  suit  which 
certificate  was  registered  by  the  probate 
judge  of  Montgomery  county,  Ala.,  in  Rec- 
ord Book  No.  1  of  Liens,  Judgments,  and 
Decrees,  showing  the  date  of  filing  and  name 
of  owner  of  said  judgment  The  complaint 
also  averred  that  "said  certificate  was  in 
due  and  legal  form,  and  entered  in  the  book 
kept  for  such  purposes";  that  on  the  14tb 
of  September,  1894,  said  Westcott  paid  said 
judgment  in  full,  and  Rice  gave  him  a  re- 
ceipt In  full,  and  on  the  29th  day  of  Septem- 
ber, 1894,  said  Westcott  "requested  said  Rice, 
in  writing,  to  enter  the  fact  of  payment  and 
satisfaction  on  said  judgment  and  record 
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thereof;  and  that,  notwithstanding  said  re- 
quest, said  Rice,  for  more  than  three  months 
after  such  request,  wholly  failed  to  make 
such  entry,  and  thereby  incurred  the  penal- 
ty of  |200.  To  this  complaint  defendant, 
Rice,  interposed  a  demurrer,  filed  March  5, 
1805,  the  first  ground  of  which  Is,  in  substance, 
that  the  complaint  shows  that  the  action  is 
brought  under  the  provisions  of  the  act  of 
the  general  assembly  of  Alabama,  approved 
February  26, 1889,  entitled  "An  act  to  amend 
an  act  entitled  *An  act  to  provide  for  the 
registration  and  lien  of  judgments  and  de- 
crees for  the  payment  of  money,'  and  the  act 
of  which  the  foregoing  is  amendatory,"  and 
neither  of  said  acts  contains  any  express 
penalty  for  the  omission  charged  against  the 
defendant  Rice,  by  the  complaint  in  this 
4-nuse.  The  second  ground  of  demurrer  is 
that  the  act  under  which  the  complaint  is 
framed  does  not  clearly  express  In  its  title 
that  the  subject  of  the  said  act  Is  to  impose 
any  penalty  for  the  failure  of  any  person  to 
perform  any  of  the  acts  required  or  duties 
required  therein.  The  third  ground  of  de- 
murrer is  that  the  statute  under  which  this 
suit  Is  brought  is  unconstitutional,  because 
said  statute  Is  violative  of  section  2,  art  4, 
of  the  constitution  of  Alabama,  in  that  it  un- 
dertakes to  extend  the  provisions  of  certain 
laws  by  reference  to  their  title  merely,  and 
does  not  re-enact  and  publish  the  same  at 
length.  The  defendant,  Rice,  also  made  a 
motion,  filed  March  5,  1896,  to  strike  the 
complaint  from  the  file,  because  it  did  not 
show  any  cause  of  action  against  the  de- 
fendant These  demurrers  and  the  motion 
to  strike  the  complaint  from  the  file  were 
overruled.  Under  the  opinion  of  the  court  on 
the  present  appeal,  it  is  unnecessary  to  set 
out  the  evidence  and  the  rulings  thereon,  as 
adduced  on  the  trial  in  the  lower  court  Up- 
on the  introduction  of  ail  the  evidence,  the 
court,  at  the  request  of  the  plaintiff,  gave 
the  general  affirmative  charge  In  his  behalf, 
and  refused  to  give  the  general  affirmative 
charge  requested  by  the  defendant;  and  to 
on  eh  of  these  rulings  the  defendant  separate- 
ly excepted.  There  were  verdict  and  Judg- 
ment for  the  plaintiff.  The  defendant  ap- 
peals, and  assigns  as  error  the  rulings  of  the 
<*ourt  upon  the  pleadings  and  evidence,  the 
giving  of  the  general  affirmative  charge  for 
the  plaintiff,  and  the  refusal  to  give  a  like 
■charge  for  the  defendant. 

Blakey  &  Blakey,  for  appellant,  cited  the 
following  authorities:  Potter,  Dwar.  St.  245; 
Cunter  v.  Leckey,  80  Ala.  591;  Sedg.  St 
Const  230;  End.  Interp.  St.  9  329;  Groomp 
v.  Hannon,  59  Ala.  510;  Road  Co.  v.  O'Don- 
nell,  87  Ala.  376,  0  South.  119;  Stewart  v. 
Commissioners,  82  Ala.  209,  2  South.  270; 
Todd  v.  State,  85  Ala.  339,  5  South.  278;  Boi- 
ling v.  Le  Grand,  87  Ala.  491,  6  South.  332; 
Bradley  v.  State,  99  Ala.  177,  13  South.  415; 
Woolf  v.  Taylor,  98  Ala.  254,  13  South.  688; 
Ex  parte  Cowert,  92  Ala.  94,  9  South.  225; 


Ex  parte  Reynolds,  87  Ala.  138,  6  South.  335; 
Miller  v.  Jones,  80  Ala.  89;  Morgan  v.  State, 
81  Ala.  72,  1  South.  472. 

Graham  &  Steiner,  for  appellee. 

HEAD,  J.   Section  2,  art  4,  of  the  consti- 
tution, ordains:  "Each  law  shall  contain  but 
j  one  subject,  which  shall  be  clearly  express- 
ed In  Its  title,  except  general  appropriation 
j  bills,  general  revenue  bills,  and  bills  adopt- 
ing a  code,  digest,  or  revision  of  statutes;  and 
i  no  law  shall  be  revived,  amended,  or  the 
I  provisions  thereof  extended  or  conferred,  by 
i  reference  to  Its  title  only;  but  so  much  there- 
I  of  as  is  revived,  amended,  extended  or  con- 
i  f erred,  shall  be  re-enacted  and  published  at 
I  length."    The  third  section  of  the  act  entitled 
i  "An  act  to  amend  an  act  entitled  'An  act  to 
.  provide  for  the  registration  and  lien  of  Judg- 
!  ments  and   decrees    for   the  payment  of 
'  money,' "  approved  February  26,  1889  (Acts 
1888-89,  p.  60),  which  seeks  to  extend  **the 
laws  relating  to  the  entry  of  credits  and  sat- 
.  lsfactlon  of  mortgages"  to  the  "entry  of  cred- 
its and  satisfaction  of  the  Hens  created  by 
this  act,"  clearly  offends  both  these  consti- 
tutional limitations.  See  the  authorities  cited 
!  in  brief  of  appellant's  counsel.    See,  also, 
1  Miller  v.  Berry,  101  Ala.  531,  14  South.  655. 
1  The  act  Is  complete  and  enforceable  with- 
:  out  said  section  3,  and  that  section  only  will 
:  be  rejected  as  unconstitutional.  As  the  com- 
j  plaint  does  not  and  cannot  be  made  to,  con- 
;  tain  a  cause  of  action,  the  judgment  of  the 
1  city  court  will  be  reversed,  and  a  judgment 
here  rendered  in  favor  of  th,.-  defendant 
Reversed  and  rendered. 


MEMPHIS  &  C.  R.  OU.  v.  HOPKINS. 
(Supreme  Court  of  Ala  jama.  Jan.  7,  1896.) 
Eminent  Domain— Railroad  Crossings— Pboch- 
dcue— Appeal  to  Scprsmb  Court. 
Const,  art  14,  %  21,  gives  every  railroad 
company  the  right  to  cross  any  other  railroad. 
Code.  §  1582,  as  amended  by  Acts  1892-93,  p. 
93,  declares  that  right,  and  provides  that,  if  the 
companies  fail  to  agree,  either  party  may  com- 
mence condemnation  proceedings  under  Code, 
p.  698.  pt  8,  tit.  2,  art.  2,  c  15,  as  amended  by 
Act  Feb.  18,  1891,  which,  after  describing  the 
method  of  procedure  in  condemnation  proceed- 
ings In  the  probat?  court,  provides  for  an  appeal 
to  the  supreme  court  on  exceptions  saved  to  rul- 
ings of  the  trial  court  within  one  month  from 
the  rendition  thereof,  and  also,  in  a  separate 
clause,  for  an  appeal  to  the  city  or  circuit  court 
of  the  county  from  the  award  of  damages  by 
commissioners  within  30  days  after  the  award  is 
made.  Held,  that  an  appeal  will  not  lie  to  the 
supreme  court  from  a  judgment  of  the  probate 
court  confirming  an  award  of  damages  for,  and 
condemning,  a  railroad  crossing. 

Appeal  from  probate  court,  Colbert  county; 
Pox  Delony,  Judge. 

On  March  23,  1893,  the  Birmingham.  Shef- 
field &  Tennessee  River  Railway  Company 
filed  Its  petition  In  the  probate  court  of  Col- 
bert county,  seeking  to  condemn  a  crossing 
over  the  tracks  of  the  Memphis  &  Charleston 
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Railroad  Company.  Upon  the  hearing  of 
this  petition,  commissioners  were  appointed 
by  the  probate  court  to  assess  the  damages 
for  the  right  of  way  to  cross  the  tracks  of 
the  Memphis  &  Charleston  Railroad  Com- 
pany as  provided  for  In  the  petition.  During 
the  pendency  of  this  suit,  the  Birmingham, 
Sheffield  &  Tennessee  River  Railway  Com- 
pany went  Into  the  hands  of  a  receiver,  and 
R  A.  Hopkins,  the  receiver  appointed  by 
the  order  of  the  court,  was  made  a  party  to 
the  proceedings.  It  is  unnecessary  on  this 
appeal  to  state  the  facts  disclosed  by  the 
evidence  on  the  hearing  of  the  petition.  The 
commissioners  made  a  report  assessing  the 
damages  which  the  petitioner,  the  Birming- 
ham, Sheffield  &  Tennessee  River  Railway 
Company,  should  pay  to  the  Memphis  & 
Charleston  Railroad  Company  at  $185,  and 
thereupon  the  court  entered  a  judgment  con- 
demning to  the  use  of  the  Birmingham,  Shef- 
field &  Tennessee  River  Railway  Company  a 
crossing  over  tho  tracks  of  the  Memphis  & 
Charleston  Railroad  Company,  as  prayed  for 
In  the  petition,  upon  the  payment  to  the  lat- 
ter of  the  damages  assessed  by  the  commis- 
sioners. To  this  judgment  the  respondent 
duly  excepted.  The  present  appeal  Is  prose- 
cuted from  the  decree  of  the  probate  court 
to  this  court,  and  said  decree  is  here  as- 
signed as  error.  Dismissed. 

Humes,  Shelley  &  Speoke,  for  appellant. 
Simpson  &  Jones,  for  appellee. 

HARALSON,  J.  The  constitution  of  this 
state  (article  14,  f  21)  provides,  that  "every 
railroad  company  shall  have  the  right  with 
its  road,  to  intersect,  connect  with,  or  cross 
any  other  railroad,"  etc.  To  carry  that  pro- 
vision into  effect,  section  1582  (1842)  of  the 
Code  was  adopted,  substantially,  as  far  back 
as  the  year  1876.  Acts  1875-76,  p.  249,  §  15. 
This  section  was  declared  unconstitutional  by 
this  court,  on  the  ground,  that  It  did  not 
provide  for  an  appeal  from  the  assessment 
of  damages  by  the  arbitrators.  Memphis  & 
C.  R.  Co.  v.  Birmingham,  S.  &  T.  R.  Ry.  Co., 
96  Ala.  571,  11  South.  642.  This  left  the  sec- 
tion of  the  constitution,  above  referred  to, 
providing  for  the  intersection  or  crossing  of 
one  railroad  by  another,  without  any  special 
legislation  for  carrying  it  into  effect.  There 
were  other  provisions  of  the  Code  (chapter 
15,  art.  2,  tit  2,  pt.  3,  p.  698)  having  specific 
reference  to  the  condemnation  of  lands  for 
public  use,  in  which  the  constitutional  de- 
fects In  said  section  1582,  were  supposed  not 
to  exist.  And,  the  legislature,  at  its  session 
of  1892-93  (Acts  of  that  year,  p.  93)  amended 
said  section  1582,  which  had  been  declared 
unconstitutional,  by  declaring  the  authority 
of  one  railroad  or  street  railway,  to  cross  or 
intersect  another;  and  in  the  absence  of  an 
agreement  between  the  companies,  it  provid- 
ed that  either  party  might  proceed,  in  ac- 


cordance with  the  provisions  of  the  Code 
above  referred  to,— as  amended  by  act  ap- 
proved February  18,  1891  (Acts  1890-91,  p. 
1131),— In  respect  to  the  condemnation  of 
land  for  public  uses,  and  have  an  assessment 
and  ascertainment  of  the  damages  which 
might  accrue  to  said  corporation  or  person, 
by  reason  of  said  crossing  or  intersection. 
The  proceedings  in  the  case  before  us,  were 
instituted  under  said  section  1582  of  the 
Code,  as  amended  by  said  act  of  1892-93, 
above  referred  to  (Acts  1892-93,  p.  93).  When 
we  turn  to  said  act  of  February  18,  1891 
(Acts  1890-91,  p.  1181),  which  furnishes  the 
only  procedure  provided  in  condemnation 
cases  of  this  character,  it  is  provided  in  sec- 
tion 4  of  the  act,  that  "the  hearing  and  trial 
provided  for  herein,  must,  in  all  respects,  be 
conducted  and  evidence  taken  aa  in  trials  in 
civil  cases  at  common  law;  on  the  trial 
and  hearing  either  party  may,  by  bill  of 
exceptions,  reserve  any  opinion  or  decision 
of  the  court,  as  in  cases  in  which  bills  of 
exception  are  allowed  in  civil  cases  in  courts 
of  common  law,  and  either  party  is  en- 
titled to  an  appeal  to  the  supreme  court 
from  the  order  of  the  court  within  one  month 
from  the  malting  thereof.  Either  party  may 
appeal  from  the  assessment  of  damages  and 
compensation  by  the  commissioners  to  the 
city  or  circuit  court  of  the  county,  within 
thirty  days  after  the  making  of  the  order  of 
the  commissioners,  by  filing  in  the  court, 
rendering  the  judgment,  a  written  notice  of 
appeal,"  etc.  The  award  in  this  case  was 
filed  in  the  probate  court,  on*  the  18th  Decem- 
ber, 1894,  and  the  judgment  of  said  court 
confirming  the  assessment  of  damages,  and 
condemning  the  crossings,  appears  to  have 
been  rendered  the  same  day.  An  appeal 
was  taken  to  this  court,  in  less  than  30  days 
thereafter,— the  28th  of  December,  1804. 
The  question  is  presented,  whether  this 
court  has  jurisoictlon  of  this  appeal,  which 
was  taken  directly  here  from  the  probate 
court  on  bill  of  exceptions.  In  construing 
the  statute  for  the  condemnation  of  a  right 
of  way  of  a  railroad,  under  which,  as  we 
have  seen,  this  proceeding  was  instituted, 
we  have,  after  very  mature  consideration,  de- 
cided that  no  appeal  lies  directly  to  this 
court  It  is  unnecessary  to  repeat  the  rea- 
sons, so  amplified  In  the  decisions  on  the 
question.  Postal  Tel.  Cable  Co.  v.  Alabama 
G.  S.  R.  Co.,  92  Ala.  331,  9  South.  555;  Oduut 
v.  Railroad  Co.,  94  Ala.  489,  10  South.  222; 
Railway  Co.  v.  Newton,  94  Ala.  447, 10  South. 
89;  Development  Co.  v.  Short,  101  Ala.  333. 
13  South.  385;  Iron  Co.  v.  Caboniss,  87  Ala. 
328,  6  South.  300;  Railway  Co.  v.  Sayre,  72 
Ala.  443.  This  appeal  therefore  must  be  dis- 
missed, though  no  motion  has  been  made, 
since,  being  without  jurisdiction,  no  waiver 
thereof  Implied  or  even  expressed,  can  con- 
fer on  us  the  power  to  hear  and  determine 
the  cause.    Appeal  dismissed 
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A.  B.  SMITH  CO.  v.  BANK  OF  HOLMES  COUNTY. 


STRAW  v.  ILLINOIS  CENT.  R.  CO. 
(Supreme  Court  of  Mississippi.    Oct.  28,  1895.) 

Judgment— Rbs  Judicata — J cdgment  Sustaining 
Demdrhbr. 
The  sustaining  of  a  demurrer  to  a  dec- 
laration to  recorer  for  personal  injuries,  on  the 
ground  that  it  shows  the  plaintiff  to  have  been 
guilty  of  contributory  negligence,  and  the  entry 
of  judgment  thereon,  is  an  adjudication,  and 
bars  a  second  action  for  the  same  injury. 

Appeal  from  circuit  court,  Hinds  county;  J. 
B.  Cbrisman,  Judge. 

Action  by  Algena  Straw  against  the  Illinois 
Central  Railroad  Company.  Judgment  for 
the  defendant,  and  the  plaintiff  appeals.  Af- 
firmed. 

Williamson  &  Potter  and  Bra  me  &  Alexan- 
der, for  appellant  Mayes  &  Harris,  for  ap- 
pellee. 

WOODS,  J.  A  judgment  on  demurrer,  go- 
ing to  the  merits  of  the  action,  is  as  perfect 
bar  to  a  second  suit  on  the  same  demand  or 
cause  of  action  as  a  judgment  on  a  verdict 
Unding  all  the  facts.  This  proposition  Is  fun- 
damental In  the  present  case,  and  is  element- 
ary. We  understand  that  there  is  no  dis- 
agreement between  counsel  on  this  point 
That  the  parties  to  the  former  suit  and  to  the 
present  suit  are  the  same  is  admitted,  and 
that  the  demand  of  appellant  arose  out  of  one 
and  the  same  occurrence  Is  not  denied.  In 
the  former  suit  the  claim  or  demand  of  the 
appellant  for  damages  for  personal  injuries 
sustained  by  him  because  of  the  appellee's 
negligence  was  based  upon  the  action  of  the 
section  master  in  wrongfully  ordering  the  ap- 
pellant to  board  a  moving  train,  and  In  at- 
tempted obedience  to  which  order  appellant 
was  thrown  upon  the  track,  and  thereby  re- 
ceived the  Injuries  complained  of.  In  the 
present  suit,  by  the  same  plaintiff  against  the 
same  defendant,  on  the  same  claim  for  dam- 
ages, growing  out  of  the  same  transaction,  the 
right  to  a  recovery  is  grounded  upon  the  same 
wrongful  and  negligent  action  of  the  same  sec- 
tion master  in  ordering  appellant  to  board  a 
moving  train,  and,  in  addition,  a  new  incident 
or  condition,  alleged  to  have  been  conducive  to 
tbe  injury  complained  of,  is  introduced  into 
the  declaration,  viz.  the  pulling  out  of  its 
socket  of  a  standard  insecurely  fastened,  when 
the  appellant  attempted  to  board  the  moving 
train  under  the  order  of  the  section  master. 
The  record  of  the  former  suit  shows  that  the 
court  having  jurisdiction  of  the  action  sustain- 
ed the  demurrer  to  the  declaration  on  all  the 
grounds  specially  assigned.  Among  other 
causes  of  demurrer  specially  assigned  was  th's, 
viz.  that  the  declaration  showed  the  plaintiff 
to  have  been  guilty  of  contributory  negligence. 
Now,  the  action  of  that  court  In  sustaining 
tbe  demurrer  on  all  the  grounds  assigned  was 
an  adjudication  that  plaintiff— the  appellant 
here— was  guilty  of  contributory  negligence 
in  the  affair  out  of  which  his  claim  arose. 
There  was  no  appeal  from  that  judgment  hi 


the  former  suit,  and  the  declaration  In  the 
present  suit  sets  out  the  same  conduct  of  ap- 
pellant which,  in  the  other  case,  was  adjudged 
contributory  negligence  on  his  part  So  we 
have  an  adjudication,  nnappealed  from,  deny- 
ing the  right  to  recovery  because  of  the  plain- 
tiffi's  contributory  negligence  in  the  transac- 
tion In  which  he  was  injured,  both  shown  by 
him  in  his  declaration  In  the  former  suit,  and 
again  shown  by  him  in  the  present  action. 
Whether  that  former  adjudication  was  right 
is  not  the  subject  of  inquiry  here  now.  It 
stands  nnappealed  from,  and  it  Is,  as  it  ap- 
pears to  us,  decisive  of  the  issue  now  present- 
ed to  us,  for  It  is  the  judgment  of  a  court  of 
competent  jurisdiction  that  in  the  transaction 
In  which  the  injury  occurred,  and  of  which 
complaint  is  here  made  in  this  second  suit,  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. For  a  Just  and  vigorous  exposition  of 
this  question,  see  Klelnschmidt  v.  BInzel 
(Mont)  48  Am.  St.  Rep.  604  (35  Pac  480),  and 
Fahey  v.  Machine  Co.  (N.  D.)  44  Am.  St  Rep. 
534  (55  N.  W.  580),  and  notes. 
Affirmed. 


A.  B.  SMITH  CO.  v.  BANK  OF  HOLMES 
COUNTY. 

(Supreme  Court  of  Mississippi.  Nov.  11,  1895.) 
Judgment — Collateral  Attack. 
A  bill  will  not  lie  to  enjoin  the  enforce- 
ment of  the  Judgment  of  a  court  having  juris- 
diction of  both  subject-matter  and  parties, 
though  erroneous. 

Appeal  from  chancery  court,  Sunflower 
county;  A.  H.  Longino,  Chancellor. 

Action  by  the  A.  B.  Smith  Company 
against  the  Bank  of  Holmes  County  to  en- 
Join  a  levy  and  vacate  a  judgment  Decree 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

Baker  &  Moody,  for  appellant  E.  F.  Noel, 
for  appellee. 

COOPER,  O.  J.  The  appellee  recovered 
a  Judgment  before  a  justice  of  the  peace  of 
Holmes  county  against  one  B.  S.  Lindsey, 
and  caused  the  appellant  to  be  summoned 
as  garnishee.  Appellant  answered,  deny- 
ing any  Indebtedness  to  the  judgment  de- 
fendant To  this  answer  the  appellee  filed 
exceptions,  and  moved  for  judgment,  and, 
this  motion  being  overruled,  It  traversed  the 
answer  by  denying  that  the  garnishee  "was 
not  at  the  time  of  the  service  of  the  writ  of 
garnishment  indebted  to  the  said  B.  B. 
Lindsey."  On  this  issue  a  trial  was  had. 
and  judgment  rendered  against  the  gar- 
nishee. An  execution  was  sued  out  on  this 
judgment,  when  the  appellant  filed  this  bill 
enjoining  its  levy,  and  seeking  to  vacate 
and  annul  the  judgment  on  tbe  ground  that 
It  was  secured  by  the  fraudulent  collusion 
of  the  justice  of  tbe  peace  with  the  plaintiff  in 
execution.  Tbe  bill  avers  that  the  recitals 
of  the  judgment  that  issue  was  taken  on 
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the  answer  of  the  garnishee,  and  that  evi- 
dence was  heard  and  a  trial  had,  were  false 
and  fraudulent  The  defendant  answered, 
denying  all  fraud,  and  Insisting  upon  the 
validity  of  the  judgment  it  had  secured. 
The  evidence  in  the  cause  shows,  at  most, 
an  erroneous  exercise  of  judgment  on  the 
trial  of  the  issue  made  on  the  answer  of  the 
garnishee.  The  evidence  upon  which  the 
judgment  against  the  garnishee  was  render- 
ed, it  must  be  said,  was  not  sufficient  to 
warrant  the  judgment  then  rendered.  But 
there  was  an  issue  and  a  trial,  on  which 
evidence  was  heard,  and  a  judgment  of  a 
competent  court  having  jurisdiction  of  the 
parties,  from  which  no  appeal  was  taken. 
Intolerable  and  unending  litigation  would 
follow,  If  courts  of  chancery  should  attempt 
to  review  In  Independent  and  collateral  pro- 
ceedings the  decisions  of  courts  of  law  on 
the  facts  of  particular  cases.  The  appellant 
had  ample  opportunity  to  defend  at  law, 
and,  having  failed  to  do  so,  Is  concluded  by 
the  judgment.    The  decree  Is  affirmed. 


'  CRAWFORD  v.  STATE. 
{Supreme  Court  of  Mississippi.    Dec.  2,  1896.) 

Makhuge  bt  Divorced  Prrson— Prohibition"  is 
Dbcbib  of  Divorcs. 
Code  Ala.  1876,  9  2688,  declaring  that 
the  chancellor,  in  making  his  decree  in  a  divorce 
.suit,  shall,  as  the  case  may  warrant,  direct 
whether  the  party  against  whom  the  decree  of 
divorce  is  made  be  permitted  to  remarry,  does 
not  render  void  a  marriage  contracted  by  one 
against  whom  a  decree  of  divorce  has  been  ren- 
dered, prohibiting  his  remarriage,  though  he  is 
thereby  in  contempt  of  the  court  rendering  the 
decree. 

Appeal  from  circuit  court,  Attala  county; 
C  H.  Campbell,  Judge. 

C.  W.  Crawford,  appeals  from  a  conviction 
of  bigamy.  Affirmed. 

Anderson  &  Davis,  for  appellant  Frank 
Johnston,  Atty.  Gen.,  for  the  State. 

WOODS,  J.  The  Indictment  charges  "that 
C.  W.  Crawford,  in  Pickens  county,  Ala- 
bama, on  the  5th  day  of  February,  A.  D. 
1893,  did  marry  and  have  for  his  wife  one 
Florence  King,  and  afterwards,  while  the 
said  Florence  King  was  living,  in  the  coun- 
ty of  Attala,  In  the  state  of  Mississippi,  on 
the.  9th  day  of  December,  1894,  feloniously 
did  marry  and  have  for  bis  wife  one  Roxie 
Gregory,"  etc.  These  facts  appear  plainly 
enough  in  the  transcript  and  are  not  con- 
troverted. The  defense  to  the  crime  char- 
ged rests  upon  the  following  state  of  facts 
shown  by  the  evidence  offered  by  the  de- 
fendant, viz.:  In  the  year  1880,  in  the  state 
of  Georgia,  the  defendant  was  married  to 
one  Susan  Driggers.  In  the  year  1S88.  Su- 
san obtained  a  divorce  from  the  defendant 
in  Russell  county,  Ala.,  by  the  terms  of 
which  the  bonds  of  matrimony  theretofore 
existing  between  herself  and  the  defendant 


were  dissolved,  though  the  decree  of  disso- 
lution, under  the  statute  of  that  state,  pro- 
hibited the  remarrying  of  the  defendant  In 
the  month  of  July,  1893,  Susan  died,  but  be- 
fore that  time,  and  while  Susan  was  alive, 
to  wit  hi  February,  1893,  the  defendant  had 
been  married  to  Florence  King,  in  the  state 
of  Alabama,  as  we  have  already  seen.  The 
contention,  and  the  only  contention  possible, 
on  which  the  defendant's  marriage  with 
Roxie  Gregory,  In  Attala  county,  in  Decem- 
ber, 1894,  can  be  justified  and  held  lawful, 
Is  that  the  marriage  with  Florence  King  In 
1893  was  void  by  reason  of  the  prohibition 
of  marriage  by  the  defendant  In  the  decree 
of  the  Alabama  court,  which  dissolved,  the 
marriage  tie  between  Susan  Driggers,  the 
first  wife,  and  the  defendant  and  hence,  the 
marriage  with  Florence  King  being  void, 
the  subsequent  marriage  with  Roxie  Greg- 
ory, after  the  death  of  Susan  Driggers,  was 
legal,  valid,  and  not  bigamous. 

In  considering  the  important  and  delicate 
question  thus  presented,  we  turn,  first  of 
all,  to  the  Alabama  statute,  to  ascertain  its 
precise  terms.  Section  2088,  Code  Ala.  1876, 
declares  that  the  chancellor,  before  whom 
divorce  proceedings  are  pending,  "in  making 
his  decree  in  the  cause  shall,  as  the  evi- 
dence and  the  nature  of  the  case  may  war- 
rant direct  whether  the  party  against  whom 
the  decree  of  divorce  la  made,  be  permitted 
to  marry  again,"  etc.,  without  any  other 
words  making  a  marriage  subsequently  con- 
tracted In  disregard  of  the  direction  of  the 
decree  a  nullity,  and  without  declaring  the 
consequences  of  disobedience  to  the  direc- 
tion of  the  decree  against  another  marriage. 
It  is  clear  that  the  defendant  was  In  con- 
tempt of  the  court  in  Alabama  which  grant- 
ed the  divorce  to  Susan  Driggers,  on  her  ap- 
plication, in  making  the  marriage  with  Flor- 
ence King;  and  It  may  be,  also,  that  by  such 
marriage  with  Florence  he  incurred  the  pen- 
alty of  the  Criminal  Code  of  Alabama,  de- 
nounced against  bigamy.  But  It  Is  never- 
theless clear,  likewise,  that  such  marriage 
is  not  made  void  by  the  Alabama  law,  in 
any  express  terms.  To  reach  any  satisfac- 
tory solution  of  the  question  presented,  It 
may  be  well  to  consider  for  a  moment  what 
marriage,  or  the  marriage  contract  is.  By 
millions  of  persons  in  civilized  Christendom, 
marriage  is  regarded  as  a  sacrament  and 
by  all  as  the  assumption  on  the  part  of  the 
two  persons  consenting  thereto,  and  enter- 
ing thereupon,  of  a  relationship  the  tender- 
est  and  most  sacred  which  mortals  may  con- 
tract By  the  law  itself,  marriage  is  regard- 
ed as  a  contract  and  more  than  an  ordinary 
contract  which  affects  only  property  rights; 
for,  in  marriage  contracts,  not  only  are  the 
parties  thereto  vitally  concerned,  but  socie- 
ty—the state  itself— Is  likewise  concerned. 
Marriage  was  before  statutes,  and  the  foun- 
dations of  good  government  rest  upon  faith- 
ful maintenance  of  the  nuptial  contract.  So 
far  as  human  law  can  render  Inviolable  any 
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contract  entered  into  by  human  beings,  the 
inviolability  of  marriage  is  sought  to  be  in- 
culcated and  upheld.  But  the  law,  taking 
knowledge  of  the  sin  and  wrong  and  crime 
that  may  creep  into  human  life  and  conduct, 
and  so  render  the  holiest  relationship  a  thing 
of  loathing  and  horror  to  outraged  Inno- 
cence and  fidelity  therein  bound,  compas- 
sionately and  wisely  makes  provision  for 
the  annulment  of  the  marriage  contract  it- 
self, on  a  few  specified  and  well-known 
grounds.  But  the  voice  of  the  law  and  the 
spirit  of  the  law,  with  all  its  Intendments 
and  Implications,  make  for  marriage,  and 
for  the  maintenance  of  the  validity  of  the  i 
marriage  contract.  Now,  we  know  that,  j 
after  rescission  and  annulment  of  ordinary 
contracts  by  the  courts  of  the  country,  the 
parties  become  freed  therefrom,  and  are  no 
longer  bound  thereby,  and  the  incidental 
fact  that  terms  and  conditions  may  be  Im- 
posed upon  the  wrongdoer  no  way  affects 
the  rescission  and  annulment.  The  offender  I 
may  be  constrained  to  yield  obedience  to  the 
terms  of  the  decree  annulling  the  contract, 
under  pains  and  penalties,  but  the  contract 
itself  is  at  an  end,  and  no  longer  binding  up- 
on the  parties  to  It  Exactly  this  result  fol- 
lows the  dissolution  of  the  marriage  contract, 
in  the  absence  of  statutory  words  to  the  con- 
trary. It  could  not  be  otherwise,  regarded 
simply  as  a  contract,  and  pre-eminently 
could  It  not  be  otherwise  regarding  it  as 
something  more  than  an  ordinary  contract 
In  the  case  at  bar,  when  the  decree  a  vinculo 
was  rendered  by  the  Alabama  court  in  the 
suit  of  Susan  Driggers,  she  stood  just  as  if 
never  married  to  the  defendant  She  was  j 
no  longer  his  wife,  and  he  was  no  longer 
her  husband.  Regard  being  paid  to  matri- 
mony, there  are  two,  and  can  only  be  two, 
classes  in  society,— the  married  and  the  un- 
married. Whenever  the  Innocent  wife  is  re- 
leased from  her  hateful  bonds,  that  Instant 
the  guilty  husband  is  released  from  the 
same  bonds.  A  wife  without  a  husband, 
or  a  husband  without  a  wife,  would  be  an 
anomaly.  It  must  be  remembered  that  we 
are  not  considering  a  second  marriage  en- 
tered into  after  a  decree  dissolving  a  joint 
marriage,  and  containing  a  nullity  clause, 
whereby  Incapacity  to  contract  a  second 
marriage  was  Imposed  upon  the  offending 
party.  The  case  in  hand  Is  one  wherein 
the  offender  has  been  directed  only  not  to 
contract  again.  He  receives  a  penalty  for 
disobedience  of  the  direction.  He  may  be 
criminally  punished,  but  with  him  the  pun- 
ishment must  stop.  To  extend  the  penalty 
to  the  second  wife,  ignorant  of  her  hus- 
band's violation  of  the  direction  of  a  court 
dissolving  his  former  marriage,  and  inno- 
cent of  any  thought,  even,  of  violating  any 
laws,  and  to  extend  the  punishment  further 
to  the  helpless  and  unsinning  offspring  of 
the  second  wife,  would,  as  it  seems  to  us, 
be  not  only  cruel  and  unjust  but  would  be, 
moreover,  a  departure  from  the  humane 
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spirit  of  the  law,  which  regards  every  mar- 
riage with  favor,  and  seeks  to  uphold  the 
validity  of  every  marriage  contract,  except 
where  the  same  is  made  void  by  law.  The 
Innocent  second  wife,  and  the  unoffending 
offspring,  are  not  to  be  branded,  the  one  as 
having  lived  In  concubinage,  and  the  others 
as  having  been  born  bastards,  for  the  mis- 
conduct of  the  husband  and  father,  who 
has  merely  refused  obedience  to  the  direc- 
tion of  a  court  in  a  decree  dissolving  bis 
former  marriage,  and  who  has  thereby  In- 
curred a  penalty.  The  former  marriage  con- 
tract is  annulled.  The  parties  to  it  are  no 
longer  bound  thereby.  The  guilty  husband 
has  been  forbidden,  under  penalty;  to  marry 
again.  The  law,  as  well  as  reason  and  hu- 
manity, say:  "Punish  the  guilty,  but  do  not 
confound  the  innocent  with  him.  Let  the 
offender  suffer  the  penalty  that  he  has  will' 
fully  Incurred."  But  the  marriage  thus  ille- 
gally entered  into  Is  not  void,  and  the  Inno- 
cent wife  and  her  little  ones  are  to  be 
treated  as  within  the  pale  of  the  law's  pro- 
tection. Multitudes  of  marriages  are  enter- 
ed into  without  strict  observance  of  the 
mere  forms  prescribed  by  statute  for  con- 
tracting matrimony,  and  are  hence  Illegal^ 
perhaps;  illegal  certainly  to  this  extent  viz. 
the  parties  thereto,  with  others  aiding  in 
violation  of  statutory  directions,  subject 
themselves  to  penalties.  And  yet  in  this 
day  and  time,  no  court,  we  apprehend,  would 
declare  a  marriage  void  for  failure  to  com- 
ply In  Its  solemnization  with  any  or  all  of 
the  prerequisite  formalities  of  a  statute,  un- 
less, unhappily,  there  could  be  found  an  en-* 
actment  declaring  void  a  marriage  entered 
into  honorably,  openly,  in  good  faith,  and 
with  the  Joyful  consent  of  the  parties  there- 
to, because  of  some  wretched  formality 
which  had  been  overlooked  or  disregarded. 
This  view  which  we  have  advanced,  and 
briefly  endeavored  to  maintain,  is  humane, 
conservative,  and  wise;  While  It  shelters 
the  unoffending,  It  leaves  the  wrongdoer  to. 
his  appropriate  punishment.  It  tends  to 
make  inviolable  the  most  tender  and  Im- 
portant contract  into  which  men  and  women 
may  enter,  in  so  far  as  the  follies  and  crimes 
of  mankind  will  permit  any  obligation  to  be 
held  inviolable,  and  to  this  extent  makes 
for  the  happiness  and  security  of  society,— 
the  end  and  aim  of  all  law.  A  long,  pro- 
tracted, and  thorough  examination  of  all 
authorities  within  our  reach  discloses  much 
confusion  on  the  subject  and  marks  con- 
trariety of  opinion  in  the  courts  of  last  re- 
sort It  may  be  admitted  that  the  volume 
of  judicial  determination  is  opposed  to  our 
view.  But,  though  the  question  is  res  nova* 
with  us,  and  therefore  one  of  great  interest, 
as  well  as  one  of  importance,  on  account  of 
the  nature  of  the  subject,  yet  the  view 
which  we  adopt  was  vigorously  asserted  40" 
years  ago  by  the  supreme  court  of  Georgia, 
in  Park  v.  Barron,  20  Ga.  702.  This  View 
was  taken  30  years  later  by  the  supreme 
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court  of  Indiana,  in  Mason  v.  Mason,  101 
Ind.  25.  Bishop,  in  both  volumes  of  his  able 
work  on  Marriage  and  Divorce,  discusses 
the  question  with  great  clearness  and 
strength,  and  demonstrates  the  correctness 
of  the  position  which  we  now  adopt.  The 
assignments  of  error  filed  by  counsel  for  de- 
fendant are  all  nonmaintalnable.  Affirmed. 


COLLIER  et  al.  v.  ANDERSON,  Sheriff,  et  aL 

(Supreme  Court  of  Florida.    Jan.  18,  1896.) 

Oountt  Court  —  Jurisdiction  —  Attachment  or 
Realty. 

Under  the  act  of  1889  (chapter  3888, 
Laws  Fla.)  the  civil  jurisdiction  of  a  county 
judge  could  not  exceed  that  of  justices  of  the 
peace.  Therefore,  in  the  time  intervening  be- 
tween the  going  into  operation  of  this  act  and  the 
Revised  Statutes  of  1892,  an  attachment  issued 
by  a  county  judge  could  not  be  levied  upon  real 
estate. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Orange  county; 
John  D.  Broome,  Judge. 

Action  by  William  Collier  and  Elizabeth 
Collier  against  J.  C.  Anderson,  as  sheriff*  and 
J.  H.  Detwiler.  Judgment  for  defendants, 
and  complainants  appeal.  Reversed. 

W.  H.  Jewell,  for  appellants.  W.  R.  Anno 
and  L.  G.  Starbuck,  for  appellees. 

LIDDON,  J.  The  appellants,  who  were  com- 
plainants below,  brought  their  bill  in  equity 
to  restrain  the  appellees,  defendants  below, 
from  selling  certain  real  estate,  of  which  com- 
plainants were  in  possession,  claiming  title  un- 
der an  execution  issued  by  a  county  Judge.  A 
temporary  injunction  which  had  been  granted 
by  a  court  commissioner  was  dissolved,  and 
complainants  appealed. 

Only  one  single  matter  of  defense  was  urged 
in  the  court  below,  which  was  that,  before  the 
land  was  conveyed  to  complainants  by  one  D. 
J.  Allen,  the  defendant  Detwiler  had  sued  out 
An  attachment  against  said  Allen  as  a  nonresi- 
dent before  the  county  judge  of  Orange  coun- 
ty, and  the  same  had  been  levied  upon  said 
land.  The  only  point  upon  which  our  Judg- 
ment is  Invoked  is  whether  the  levy  of  this 
writ  of  attachment  created  a  Hen  upon  land 
levied  upon  superior  to  the  claim  of  the  com- 
plainants, who  purchased  the  same  from  the 
defendant  in  attachment.  If  a  county  judge, 
in  January,  1891,  the  date  of  the  writ  of  at- 
tachment, had  authority  to  issue  such  a  writ 
at  all,  It  was  by  virtue  of  the  provisions  of  the 
constitution  of  1885,  giving  him  jurisdiction 
of  all  cases  at  law  where  the  value  of  the 
property  involved  does  not  exceed  $100,  and 
statutes  prior  thereto.  The  wilt  was  Issued 
and  levied  In  January,  1891.  Since  the  adop- 
tion of  such  constitution,  there  had  bceu,  at 
said  time,  no  statute  authorizing  attachments 
by  county  judges.  The  act  of  1889  (chapter 
3888,  Laws  Fla.)  piovides  that,  in  proceedings 
before  county  judges,  the  rules  of  practice 


and  pleading  shall  be  the  same  as  established 
by  law  for  courts  of  justices  of  the  peace. 
The  appellees,  in  their  brief,  only  claim  that 
the  writ  was  legally  Issued  and  levied,  be- 
cause, In  such  issuing  and  levying,  the  statute 
was  pursued  which  authorized  such  action  In 
courts  of  justices  of  the  peace.  If,  therefore, 
a  writ  issued  by  a  justice  of  the  peace  could 
not  be  levied  upon  real  estate,  the  reasons  are 
the  same  why,  at  the  time  in  question  (Janu- 
ary, 1891),  such  a  writ  issued  by  a  county 
judge  could  not  be  so  levied.  The  only  act  then 
In  force  generally  authorizing  writs  of  at- 
tachment by  justices  of  the  peace  was  chapter 
2040,  Acts  1875.  It  has  been  settled  in  this 
state  that  a  writ  of  attachment  Issued  by  a 
justice  of  the  peace  under  this  act  cannot  be 
levied  upon  land.  McGehee  v.  Wllkins,  31 
Fla.  83,  12  South.  228.  As  the  power  of  a 
county  judge  In  such  cases,  under  statutes  at 
the  time  in  force,  could  not  exceed  that  of  a 
Justice  of  the  peace,  we  are  of  the  opinion 
that,  prior  to  the  adoption  of  the  Revised 
Statutes  of  1892,  an  attachment  issued  by  a 
county  judge  could  not  be  levied  upon  real  es- 
tate. 

The  decree  of  the  circuit  court  Is  reversed, 
and  the  case  remanded,  with  directions  that 
such  further  proceedings  be  had  therein  as 
may  be  consistent  with  law  and  this  opinion. 


FLORIDA  SAVINGS  BANK  &  REAL  ES- 
TATE EXCHANGE  v.  RIVERS  et  ux. 
(Supreme  Court  of  Florida.    Jan.  7.  1896.) 

Acknowledgment  or  Deed— Directors  or  Cor- 
poration—Mortgage  or  Corporation. 

1.  The  acknowledgment  of  a  deed  cannot 
be  taken  by  a  grantee  or  party  Interested  there- 
in. 

2.  It  Is  not  necessary  that  a  director  or  man- 
aging agent  of  a  corporation  should  be  a  stock- 
holder therein,  unless  it  is  expressly  required  by 
statute  or  charter  of  the  company. 

3.  In  a  suit  to  foreclose  a  mortgage  executed 
to  a  corporation  organized  under  the  general 
laws  in'  force  prior  to  June.  1888.  it  appeared 
that  the  acknowledgment  of  the  mortgage  waa 
taken  by  the  vice  president  of  the  corporation; 
and  the  court  ruled  that,  as  he  wae  vice  presi- 
dent, he  must  have  been  a  stockholder,  and  a 
party  interested  in  the  mortgage,  and  for  that 
reason  the  instrument  was  not  acknowledged 
at  all.  Held,  that  the  conclusion  from  the  facts 
stated  was  erroneous. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Duval  county; 
W.  B.  Young,  Judge. 

Action  by  the  Florida  Savings  Bank  & 
Real-Estate  Exchange  against  March  Rivers 
and  wife  to  foreclose  a  mortgage.  Bill  dis- 
missed, and  complainant  appeals.  Reversed. 

W.  B.  Owen,  for  appellant 

MABRY,  C.  J.  In  November,  1889,  a  bill 
was  filed  by  the  appellant  bank  against  ap- 
pellees for  the  purpose  of  foreclosing  a  mort- 
gage on  a  lot  of  land  situated  in  the  county 
of  Duval,  In  this  state.  The  bill  was  amend- 
ed after  demurrer  thereto  was  sustained  for 
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formal  defects,  and,  as  amended,  alleged 
that  appellees,  being  indebted  to  the  bank, 
executed  to  it  on  the  12th  of  June,  1888,  a 
promissory  note  for  a  sum  of  money  men- 
tioned, and,  to  secure  the  same,  executed  a 
mortgage  on  the  N.  %  of  the  N.  %  of  lot  182, 
block  27,  In  the  village  of  Oakland,  as  re- 
corded in  Book  li,  p.  443,  of  Duval  county. 
The  bill  alleges  the  maturity  of  the  note, 
and  its  nonpayment,  and  prays  for  a  decree 
for  the  amount  due,  with  interest,  costs,  and 
attorney's  fees,  as  provided  for  in  the  mort- 
gage. 

The  wife  alone  answered,  and  she  denied 
that  she  was  indebted  to  the  bank  in  the  sum 
of  money  mentioned,  or  that  she  executed 
the  mortgage  mentioned  In  the  bill.  She  also 
alleges  that  she  did  not  execute  a  mortgage 
on  the  land  described  in  the  bill;  that  said 
land  belonged  to  her  in  her  own  right,  and 
not  to  her  husband,  and  he  had  no  interest 
in  the  same,  except  such  as  he  might  have 
by  virtue  of  the  marital  relation.  The  an- 
swer was  also  asked  to  be  considered  as  a 
demurrer  to  the  bill,  and  it  is  alleged  that 
the  mortgage  was  void  upon  its  face,  as  will 
appear  by  the  statute  of  this  state  touching 
conveyances  of  real  estate. 

Alter  the  testimony  was  taken  the  court 
dismissed  the  bill,  and  the  bank  has  ap- 
pealed. 

There  is  no  apparent  defect  on  the  face  of 
the  mortgage,  and  Its  execution  by  the  wife 
is  In  proper  form,  under  the  laws  of  this 
state.  Both  husband  and  wife  signed  the 
note,  but  it  is  conceded  that  the  former 
owed  the  debt  and  executed  the  note.  The 
acknowledgment  of  the  mortgage  was  be- 
fore John  F.  Rollins,  notary  public,  and  J. 
G.  Greeley  testified  on  cross-examination 
that,  when  the  mortgage  was  executed,  Rol- 
lins was  vice  president  of  the  bank. 

The  sole  ground  upon  which  the  chancellor 
based  his  decree  dismissing  the  bill  is,  as 
stated  by  him,  that  the  mortgage  was  not 
executed  as  required  by  the  statutes  of  this 
state.  The  decree  states  that  "the  evidence 
shows  that  the  officer  taking  the  acknowl- 
edgment was  the  vice  president  of  the  com- 
plainant corporation,  the  grantee  in  the  mort- 
gage, and  must  therefore  have  been  a  stock- 
holder, and  a  party  In  interest."  The  con- 
clusion reached  was  that  the  execution  of  the 
mortgage  by  the  wife  was  void  because  made 
before  an  officer  interested  In  the  Instru- 
ment, and  as  it  further  appeared  from  the 
evidence  that  the  parties  signing  the  same 
lived  on  the  lot  therein  described,  as  a  home, 
it  was  void  in  toto,  as  not  being  a  joint  con- 
veyance of  the  homestead  by  husband  and 
wife.  If  the  execution  or  acknowledgment 
of  the  mortgage  by  the  wife  was  void  for  the 
reason  stated,  the  other  conclusion,  as  to  its 
effect,  would  seem  to  follow.  There  is  no 
direct  testimony  in  the  record  that  Rollins 
was  a  stockholder  In  the  bank,  and  In  fact 
there  is  no  other  evidence  on  this  subject 
than  the  statement  of  Greeley,  on  cross-ex- 


amination, that  Rollins  was,  at  the  time  the 
mortgage  was  executed,  vice  president  of  the 
bank.  The  conclusion  of  the  court  was  that 
if  Rollins  was  vice  president  he  must  be  a 
stockholder,  and  therefore  interested  in  the 
mortgage.  We  are  of  the  opinion  that  the 
court  was  In  error  hi  concluding  that,  be- 
cause it  was  shown  that  Rollins  was  vice 
president,  he  was  therefore  a  stockholder. 
It  Is  alleged,  and  not  denied,  that  the  bank 
was  a  corporation  organized  under  the  laws 
of  the  state  of  Florida,  and  we  find  no  pro- 
vision In  the  statutes  that  must  have  been 
applicable  to  the  organization  of  this  bank, 
requiring  a  vice  president  to  be  a  stockholder 
therein.  Under  the  facts  admitted  by  the 
pleadings,  appellant  must  have  been  organ- 
ized under  the  general  incorporating  acts  in 
force  prior  to  June,  1888,  and  what  its  by- 
laws were  we  have  no  information.  It  is 
stated  in  Morawetz  on  Private  Corporations 
(section  605)  that  "It  is  not  necessary  that  a 
director  should  be  a  shareholder,  also,  unless 
this  be  expressly  required  by  the  company's 
charter,  and  a  director  may  at  the  same  time 
act  as  secretary  or  managing  agent,  unless 
this  be  expressly  prohibited."  In  the  case  of 
Insurance  Co.  v.  Crane,  16  Md.  260,  a  ques- 
tion arose  as  to  the  right  of  the  president 
and  secretary  of  the  company  to  testify  for 
it  under  the  law  as  it  formerly  existed,  ex- 
cluding Interested  parties  from  testifying; 
and  it  was  held  that  such  officers,  not  being 
stockholders,  could  testify.  It  appeared  that 
the  officers  mentioned  had  divested  them- 
selves of  all  shares  hi  the  company  before 
testifying,  and  that  the  charter  and  by-laws 
did  not  require  them  to  be  stockholders.  It 
was  also  held  in  Ohio  that  it  was  not  neces- 
sary for  directors  to  be  stockholders  in  a 
corporation  existing  under  a  statute  requir- 
ing only  that  they  should  be  residents  of  the 
state.  The  decision  was  that  the  statute 
only  required  the  directors  to  be  residents  of 
the  state,  and,  In  the  absence  of  a  statute 
requiring  it,  the  discretion  of  the  stockhold- 
ers in  electing  directors  was  not  limited  to 
stockholders.  State  v.  McDaniel,  22  Ohio  St 
354. 

In  the  absence  of  any  showing  as  to  the 
eligibility  of  the  vice  president  required  by 
the  articles  of  incorporation  or  by-laws  of 
the  bank,  we  do  not  see  that  it  can  be  as- 
sumed, as  matter  of  fact  or  of  law,  that,  be- 
cause Rollins  was  vice  president,  he  was  also 
a  stockholder.  Without  such  assumption,  it 
cannot  be  said  that  Rollins  was  Interested  in 
the  mortgage,  and  his  certificate  of  acknowlr 
edgment  was  for  that  reason  void.  It  is 
clearly  established  that  a  giantee  in  a  deed, 
or  a  party  Interested  therein,  cannot  take  an 
acknowledgment  of  the  deed.  Hogans  v. 
Carruth,  18  Fla.  587;  Tied.  Real  Prop,  §  810. 
In  the  present  case  we  do  not  deem  it  neces- 
sary to  say  what  would  have  been  the  ef- 
fect of  the  acknowledgment  taken  by  Rollins 
if  it  had  been  sufficiently  shown  that  he  was 
a  stockholder  in  the  bank.   On  the  record 
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before  the  court,  it  was  error  to  assume  that 
Rollins  was  a  stockholder,  and  therefore  in- 
terested in  the  mortgage. 

The  case  is  not  argued  here  for  appellees, 
and,  as  we  find  that  the  court  erred  in  dis- 
missing the  bill  on  the  ground  stated,  the 
decree  will  be  reversed  without  reference  to 
any  other  questions. 

It  is  ordered  accordingly. 


BRIGGS  v.  WESTON. 
(Supreme  Court  of  Florida.    Dec.  17,  1895.) 
Fraudulent  Convbtancb— Salb  of  Pbbsokaltt 
—Changs  op  Possession. 

1.  The  rule  established  in  this  state  is  that 
when  it  is  sbown.  in  the  event  of  an  absolute 
aale  of  personal  property,  that  the  vendor  has 
continued  in  the  possession  of  the  same,  and  the 
vendee  has  in  no  way  assumed  possession,  the 
harden  rests  upon  the  latter  to  show  that  the 
former's  possession  is  either  consistent  with  the 
deed,  is  unavoidable,  temporary,  or  for  the  rea- 
sonable convenience  of  the  purchaser.  In  such 
case,  without  evidence  explaining  the  possession 
of  the  vendor,  a  verdict  sustaining  the  sale  would 
be  contrary  to  the  evidence. 

2.  The  continued  possession  and  use  of  per- 
sonal property  by  the  vendor  for  his  own  use  is 
inconsistent  with  a  bona  fide  sale  of  the  prop- 
erty, and  requires  satisfactory  proof  in  explana- 
tion of  such  possession  and  use. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Hamilton  coun- 
ty; John  P.  White,  Judge. 

Action  by  W.  H.  Brlggs  against  H.  T.  A 
W.  N.  Armlngton.  Judgment  for  plaintiff, 
and,  on  execution,  Harold  Weston  Intervenes. 
On  trial  of  the  right  of  property,  judgment 
for  Weston,  and  plaintiff  appeals.  Reversed. 

Stewart  &  Roberson,  for  appellant 

MABRY,  C.  J.  In  November,  1891,  appel- 
lant, Briggs,  obtained  a  judgment  In  the  cir- 
cuit court  for  Hamilton  county  against  H.  T. 
&  W.N.  Armlngton  for  the  sum  of  $309.98,  and 
an  execution  emanating  from  the  judgment 
was  levied  by  the  sheriff  of  said  county  on  two 
mules  and  two  horses.  The  property  levied 
on  is  described  as  "one  chestnut-colored 
horse  mule,  named  Fox,  and  one  black  horse 
mule,  named  Sam;  one  bay  horse  with  white 
feet  and  face,  and  one  dark-bay  pony  horse." 
The  appellee,  Weston,  filed  affidavit  that  the 
mules  and  horses  levied  on  under  the  execu- 
tion belonged  to  him,  and  he  also  tendered 
a  bond  as  a  required  by  the  statute,  which  was 
accepted.  Upon  the  trial  of  the  right  to  the 
property  under  the  claim  made,  appellee  ob- 
tained a  verdict  and  Judgment,  from  which 
an  appeal  was  taken  in  February,  1892. 

Errors  are  assigned  upon  the  rulings  of  the 
court  admitting  certain  evidence  on  behalf 
of  the  claimant  below,  and  it  is  insisted 
here  by  counsel  for  appellant  that  the  court 
erred  in  admitting  such  evidence.  We  find 
no  reversible  error  In  the  rulings  of  the  court 
admitting  the  evidence  to  which  the  objec- 
tion was  made,  and  do  not  deem  it  necessary 
to  go  into  a  discussion  of  such  matters. 


The  serious  question  In  the  case  la  wheth- 
er the  judgment  ought  to  stand  on  the  evi- 
dence as  shown  by  the  bill  of  exceptions,  and 
this  question  is  presented  by  the  ground  in 
the  motion  for  a  new  trial,  that  the  verdict 
is  contrary  to-  the  evidence.  Appellee,  as 
claimant,  based  his  right  to  the  property  in 
question  upon  a  purchase  from  H.  T.  Arming- 
ton,  one  of  the  defendants  in  the  execution 
in  favor  of  appellant;  and  as  evidence  of 
this  purchase,  a  deed  from  Armlngton  and 
wife  to  appellee  of  all  the  former's  proper- 
ty, real  and  personal,  situated  in  Hamilton 
county,  is  put  in  evidence.  As  part  of  the 
personal  property  described  In  the  deed,  13 
mules  and  2  horses  are  mentioned,  and  it  la 
recited  that  the  object  of  the  deed  was  to 
convey  to  appellee  all  the  real  and  personal 
property  then  owned  by  the  grantors  in  the 
county,  and  the  deed  was  executed  and  re- 
corded about  45  days  before  the  execution 
was  levied  upon  the  property.  It  was  shown 
by  the  claimant  that  the  consideration  for 
the  property  described  In  the  deed  was  a 
mortgage  Indebtedness  which  he  held  against 
Armlngton,  and  that  the  property  in  ques- 
tion was  embraced  In  the  mortgage;  but  ap- 
pellee is  relying  upon  his  purchase  as  shown 
by  the  deed,  and  not  upon  the  mortgage. 
Under  our  statute,  a  mortgage  does  not  in- 
vest the  mortgagee  with  title;  and  the  object 
in  putting  In  evidence  the  mortgage  In  this 
case  was,  we  apprehend,  to  show  the  consid- 
eration in  the  deed.  It  Is  shown,  without 
dispute,  that  after  the  sale  Armlngton  con- 
tinued in  possession  of  the  mules  and  horses, 
up  to  the  time  of  the  levy  of  the  execution  on 
them.  The  sheriff  testified  that  Armlngton 
pointed  out  the  property  at  the  time  of  the 
levy  as  his  property,  but  he  denies  thla,  and. 
in  our  Investigation,  we  cannot  take  as  true 
the  statement  of  the  sheriff.  His  statement 
that  he  found  the  property  in  possession  of 
Armlngton  is  not  denied,  and  in  fact  It  Is 
clearly  shown  that  he  continued  In  posses- 
sion of  the  property.  Appellee  testified  that 
he  lived  in  Massachusetts,  and  that  H.  T. 
Armlngton  was  in  his  employ,  and  had  pos- 
session of  the  property  for  him.  Armlngton, 
after  testifying  for  appellee  that  the  prop- 
erty In  question  was  included  In  the  mort- 
gage, and  also  In  the  deed  that  was  after- 
wards made,  stated  on  cross-examination 
that  he  had  known  appellee  about  six  years, 
and  had  business  dealings  with  him  for  sev- 
eral years,  and  his  Indebtedness  to  him  was 
between  four  nud  five  thousand  dollars; 
that  he  had  sold  the  property  after  suit 
was  instituted  against  him  by  appellant; 
and  that  he  had  sold  to  appellee  all  his  prop- 
erty at  the  same  time.  He  further  stated 
that  he  had  remained  in  possession  of  the 
property  for  appellee  after  the  sale,  was 
still  In  possession  of  it,  and  was  working 
for  him.  L.  E.  Roberson  testified  that  he 
was  attorney  for  appellant,  and  went  to 
see  Armlngton  in  order  to  get  a  settle- 
ment, and  the  latter  stated  that  he  was  not 


Digitized  by  Google 


Fla.) 


FEE  v.  FLORIDA  SUGAR-MANUF'G  CO. 


853 


In  a  condition  to  settle  then,  but,  If  appel- 
lant would  wait  on  him  60  or  90  days,  he 
would  pay.  After  some  conference  between 
them  as  to  what  amount  Armington  owed, 
It  was  ascertained  that  he  was  Indebted  be- 
tween four  and  five  thousand  dollars,  and 
he  stated  that  he  had  sold  out  the  mill  and 
fixtures  to  appellee,  but,  if  his  creditors 
would  give  him  the  time,  he  would  settle 
with  them  In  00  or  90  days.  Upon  being  ask- 
ed how  he  could  manage  to  pay  his  creditors 
In  that  length  of  time,  if  he  had  sold  out  his 
business,  he  said  that  he  was  still  in  pos- 
session of  the  mill  and  all  the  property,  and 
would  make  the  money  out  of  It  in  that  time. 
When  testifying  in  rebuttal,  Armiugton  did 
not  deny  making  such  statement,  or  that  It 
was  not  true. 

The  foregoing  Is  the  substance  of  the  evi- 
dence bearing  on  the  question  of  the  posses- 
sion of  the  property  after  the  sale.  One  of 
the  headnotes  In  the  case  of  Gibson  v.  Love, 
4  Fla.  217,  states  that,  where  the  seller  of 
a  slave  retains  possession  after  the  sale, 
fraud  Is  to  be  inferred,  unless  there  is  evi- 
dence, not  of  a  general  character,  negativing 
a  fraudulent  intent,  but  of  a  character  to  ex- 
plain possession.  The  presumption  of  fraud, 
in  a  case  where  the  vendor  remains  In  pos- 
session, is  so  strong  as  to  outweigh  positive 
testimony  of  an  entire  absence  of  all  fraud- 
ulent intent,  or  even  to  establish  a  fraud, 
where  the  Jury  are  satisfied  that  there  was 
none  actually  intended.  The  rule  as  stated 
in  Holliday  v.  McKinne,  22  Fla.  153,  is  that 
the  retention  of  personal  property  by  the 
vendor  after  a  sale  is  prima  facie  evidence 
of  fraud,  and  the  evidence  to  rebut  such  pre- 
sumption Is  an  explanation  of  the  retention 
by  showing  that  it  is  consistent  with  the 
deed,  or  is  unavoidable,  or  is  temporary,  or 
for  the  reasonable  convenience  of  the  ven- 
dee. As  bearing  on  the  point  of  possession, 
we  also  cite  Peck  v.  Land,  2  Ga.  1;  Ingalls 
v.  Herriek,  108  Mass.  351.  It  is  the  rule,  then, 
in  this  state,  that  when  it  is  shown,  in  case 
of  an  absolute  sale  of  personal  property, 
that  the  vendor  has  continued  in  possession 
of  the  property,  and  the  vendee  has  in  no 
way  assumed  possession  of  the  same,  the 
burden  rests  upon  the  latter  to  show  that  the 
former's  possession  Is  consistent  with  the 
deed,  Is  unavoidable,  temporary,  or  for  the 
reasonable  convenience  of  the  purchaser. 
In  such  a  case,  without  an  explanation  of  the 
possession  in  the  vendor,  a  verdict  sustain- 
ing the  sale  would  be  contrary  to  the  evi- 
dence.  Wait,  Fraud.  Conv.  §  255. 

In  the  present  case  there  is  no  foundation 
for  a  conclusion  that  the  possession  of  the 
property  in  question  (mules  and  horses)  Is 
consistent  with  a  deed  conveying  them  ab- 
solutely to  the  purchaser;  nor  is  there  any 
showing  that  the  possession  was  unavoidable 
or  temporary,  or  for  the  reasonable  conveni- 
ence of  the  vendee.  The  proof  does  show 
that  the  vendee  lives  In  Massachusetts,  but  It 
is  not  made  to  appear  that  he  was  not  In 


this  state  when  the  deed  was  executed  to 
him  here,  and  that  there  was  an  arrange- 
ment, for  his  convenience,  that  the  property 
should  remain  with  the  seller  a  reasonable 
time,  until  It  could  be  transferred.  The  tes- 
timony shows  that  appellee  was  present  at 
the  trial,  which  was  some  time  after  the 
levy  of  the  execution,  and  even  then  the  ven- 
dor, Armington,  was  still  in  possession  of  the 
property.  The  extent  to  which  the  testimony 
goes  in  explanation  of  the  possession  is 
that  the  vendor  retained  possession  for  the 
vendee,  and  this,  under  the  circumstances 
of  this  case,  and  considering  the  character 
of  the  property.  Is,  in  our  judgment,  no  suffi- 
cient explanation.  Walt,  Fraud.  Conv.  f 
259;  Bump,  Fraud.  Conv.  pp.  139,  140.  There 
is  no  proof  that  appellee  ever  took  possession 
or  assumed  control  of  the  property,  but,  at 
most,  it  only  appears  that  the  vendor  con- 
tinued in  the  possession  for  appellee.  Fur- 
thermore, the  uncontradicted  statement  of 
the  vendor  to  Roberson  was  that  the  former 
was  in  possession  of  the  mill  and  all  the 
property,  and  would  make  enough  out  of  It 
in  60  or  90  days  to  pay  his  creditors.  The 
continued  possession  and  use  of  property  by 
the  vendor  for  his  benefit  Is  not  consistent 
with  a  bona  flde  sale  of  the  property;  at 
least.  In  the  absence  of  any  further  explana- 
tion of  the  possession  than  we  find  In  the 
evidence  before  us. 

We  are  of  the  opinion  that  the  court  should 
have  set  the  verdict  aside,  and  granted  a  new 
trial,  on  the  evidence  submitted  In  explana- 
tion of  the  possession;  and  it  is  therefore  or- 
dered that  the  Judgment  be  reversed,  and  a 
new  trial  awarded. 


FEB  et  al.  v.  FLORIDA  SUGAR-MANUF'G 
CO. 

(Supreme  Court  of  Florida.    Jan.  4,  1896.) 

Demurrer  to  Evidence—Effect — Province  of 
Coukt  and  Juki— Refusal  of  Judgment. 

1.  The  rule  announced  in  this  court  on  the 
subject  of  demurring  to  evidence  is  that  the  de- 
murrer admits  the  truth  thereof,  and  also  snch 
conclusions  as  the  jury  may  fairly  and  justifia- 
bly draw  from  the  evidence.  Forced  or  violent 
inferences  are  not  admitted,  but  the  testimony  is 
to  be  taken  most  strongly  against  the  demur- 
rant; And  such  conclusions  as  a  jury  might  jus- 
tifiably draw,  the  court  ought  to  draw.  The 
rule  stated  should  be  qualified  by  the  further 
statement  that  it  is  no  part  of  the  object  of  such 
a  demurrer  to  bring  before  the  court  an  investi- 
gation of  the  facts  in  dispute,  or  the  reconcilia- 
tion of  conflicting  testimony,  or  presumptions 
arising  therefrom. 

2.  Upon  a  demurrer  to  evidence,  it  is  the 
duty  of  the  court  to  declare  the  law  upon  the 
facts  shown  in  evidence;  and,  in  the  nature  of 
the  case,  the  question  of  law  on  the  fact  can- 
not arise  until  the  fact  is  ascertained. 

3.  It  is  the  province  of  the  jury  to  ascertain 
the  facts,  under  the  direction  of  the  judge;  and 
if  a  party  wishes  to  withdraw  from  the  fury  the 
application  of  the  law  to  the  fact,  and  all  consid- 
eration of  what  the  law  is  upon  the  fact,  he  may 
do  so  by  demurring  to  the  evidence,  In  which 
case  he  must,  if  the  testimony  is  oral,  loose,  and 
indeterminate,  or  circumstantial,  state  it  upon 
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the  record  as  certain  and  determinate,  and  ad- 
mit upon  the  record  every  fact  and  every  con- 
clusion which  the  evidence  of  his  adversary  fair- 
ly conduces  to  prove;  and  unless  this  is  done 
the  demurrant  has  no  right  to  call  upon  his  an- 
tagonist to  join  in  the  demurrer. 

4.  In  case  there  is  a  demurrer  to  evidence 
that  is  conflicting,  loose,  and  indeterminate,  and 
there  is  no  statement  upon  the  record  making  it 
certain  and  determinate,  it  will  be  sufficient  rea- 
son for  the  court  to  refuse  to  give  judgment 
upon  the  demurrer,  though  there  be  a  joinder 
therein;  and,  if  a  judgment  should  be  rendered 
in  such  a  case,  it  is  liable  to  be  reversed  for  er- 
ror. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Osceola  county; 
John  D.  Broome,  Judge. 

Action  by  Walter  Kesbitt  and  Frank  H. 
Fee  against  the  Florida  Sugar-Manufactur- 
ing Company,  a  corporation.  Judgment  for 
defendant,  and  plaintiffs  appeal  Reversed. 

W.  R.  Anno,  for  appellants.  Louis  C.  Mas- 
sey,  for  appellee. 

MABRY,  C.  J.  Appellants  were  plaintiffs 
in  the  circuit  court,  and  appellee  was  de- 
fendant. The  suit  was  instituted  in  1801 
for  drilling  an  artesian  well,  402  feet,  at  $2.50 
per  foot,  by  plaintiffs  for  defendant,  amount- 
ing to  the  sum  of  $1,005.  The  account  filed 
with  the  declaration  is  credited  with  $53. 
leaving  a  balance  of  $952.  The  declaration 
also  contains  counts  for  $952  for  work  and 
material  provided  by  plaintiffs  for  defend- 
ant, for  money  paid  by  plaintiffs  for  defend- 
ant, and  for  money  found  to  be  due  plaintiffs 
from  defendant  upon  an  account  stated  be- 
tween them.  The  plea  was  the  general  is- 
sue. 

After  plaintiffs  had  submitted  their  evi- 
dence to  the  jury,  the  defendant  demurred 
to  the  evidence,  and  the  plaintiffs  joined 
therein.  The  record  recites  that  after  the 
defendant  demurred  to  the  evidence,  and  ad- 
mitted every  fact  and  conclusion  which  the 
evidence  offered  by  plaintiffs  tended  to  prove, 
the  court  discharged  the  jury  from  further 
consideration  of  the  issue  joined,  aud  they 
retired,  and  returned  into  the  court  with  the 
following  verdict:  "We,  the  Jury,  find  for 
plaintiffs,  and  assess  their  damages  at  $990.- 
08.  This  verdict  Is  conditioned  upon  the  rul- 
ing of  the  court  as  to  the  sufficiency  of  the 
evidence  in  favor  of  plaintiffs."  Thereupon 
the  court  sustained  the  demurrer  and  ren- 
dered judgment  for  defendant,  and  plain- 
tiffs excepted. 

At  the  time  the  demurrer  was  disposed  of, 
there  was  no  statement  or  admission  entered 
of  record  of  the  facts  established  by  the  evi- 
dence, or  of  the  facts  which  it  tended  to 
prove;  but  we  have  in  the  record  an  ordi- 
nary bill  of  exceptions,  made  up,  In  pursu- 
ance of  a  special  order  after  the  adjourn- 
ment of  the  court,  of  the  testimony  of  the 
witnesses  offered  by  plaintiffs. 

The  determination  of  this  case  requires  a 
further  or  more  extended  statement  of  the 
practice  of  demurring  to  evidence  than  is 


found  in  our  former  decisions.  A  demurrer 
to  evidence  was  a  proceeding  well  known  to 
the  common  law,  though  it  seems  that  it  was 
not  often  resorted  to,  and  was  not  familiar 
In  practice.  In  the  last  case  on  this  subject 
(Wilkinson  v.  Railroad  Co.,  35  Fla.  82,  17 
South.  71),  after  citing  former  decisions,  it 
was  held  that  a  demurrer  to  the  evidence 
admits  the  truth  thereof,  and  also  such  con- 
clusions as  the  jury  may  fairly  and  justifi- 
ably draw  therefrom.  Forced  or  violent  in- 
ferences from  the  evidence  are  not  thereby 
admitted,  but  the  testimony  is  to  be  taken 
most  strongly  against  the  demurrant,  and 
such  conclusions  as  a  Jury  might  justifiably 
draw  therefrom,  the  court  ought  to  draw. 
The  case  of  Gibson  v.  Hunter,  2EBL  187, 
decided  in  the  house  of  lords  In  1793,  was 
designed  to  settle  the  practice  of  demurring 
to  evidence.  This  case  should  be,  and  has 
generally  been,  recognized  as  declaratory  of 
the  common-law  rule  on  the  subject.  In 
this  case  the  lord  chief  justice,  answering 
for  all  the  judges,  said:  '"The  questions  re- 
ferred by  your  lordships  to  the  judges  arise 
upon  a  proceeding  which  is  called  a  'demur- 
rer to  evidence,'  and  which,  though  not  fa- 
miliar in  practice,  is  a  proceeding  well 
known  to  the  law.  It  Is  a  proceeding  by 
which  the  judges,  whose  province  it  is  to 
answer  to  all  questions  of  law,  are  called 
upon  to  declare  what  the  law  is  upon  the 
facts  shown  in  evidence,  analogous  to  the  de- 
murrer upon  the  facts  alleged  in  pleading. 
My  lords,  in  the  nature  ol  the  thing,  the 
question  of  law  to  arise  out  of  the  fact  can- 
not arise  till  the  fact  is  ascertained.  It  is 
the  province  of  a  jury  to  ascertain  the  facts, 
under  the  direction  and  assistance  of  the 
judge.  The  process  is  simple  and  distinct, 
though  in  our  books  there  Is  a  good  deal  of 
confusion  with  respect  to  a  demurrer  upon 
evidence  and  a  bill  of  exceptions,  the  distinct 
lines  of  which  have  not  always  been  kept 
so  much  apart  as  they  ought  to  have  been. 
•  *  •  But  if  the  party  wishes  to  withdraw 
from  the  jury  the  application  of  the  law  to 
the  fact,  and  all  consideration  of  what  the 
law  is  upon  the  fact,  he  then  demurs  in  law 
upon  the  evidence;  and  the  precise  operation 
of  that  demurrer  Is  to  take  from  the  jury, 
and  refer  to  the  judge,  the  application  of  the 
law  to  the  fact.  In  the  nature  of  things, 
therefore,  and  reasoning  by  analogy  to  other 
demurrers,  and  having  regard  to  the  distinct 
functions  of  judges  and  of  juries,  and  attend- 
ing to  the  state  of  the  proceedings  in  which 
the  demurrer  takes  place,  the  fact  is  to  be 
first  ascertained."  Doubts  existed  for  some 
time  as  to  the  kind  of  evidence  to  which  a 
demurrer  could  properly  be  directed,  but  that 
doubt,  as  to  civil  cases,  has  been  removed 
since  the  case  of  Gibson  v.  Hunter.  When 
all  the  testimony  was  written,  and  there  was 
no  danger  of  a  variance  hi  stating  it,  there 
was  never  a  doubt;  but  in  case  of  parol  tes- 
timony, and  especially  where  it  was  loose 
and  Indeterminate,  or  circumstantial,  it  was 
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at  one  time  supposed  that  it  could  not  be 
demurred  to.  If,  however,  the  demurrant  is 
willing  to  make  such  testimony  certain  by 
stating  it  in  that  way  upon  the  record,  he 
may  do  so,  and  call  upon  the  opposite  party 
to  join  in  the  demurrer,  which  he  must  do, 
or  waive  the  evidence.  It  is  said  in  the  case 
of  Fowle  v.  Common  Council,  11  Wheat  320, 
in  speaking  of  a  demurrer  to  evidence,  that 
"it  is  no  part  of  the  object  of  such  proceed- 
ings to  bring  before  the  court  an  investiga- 
tion of  the  facts  in  dispute,  or  to  weigh  the 
force  of  testimony,  or  the  presumptions  aris- 
ing from  the  evidence."  In  referring  to  the 
case  of  Gibson  v.  Hunter,  it  was  said  that 
"it  was  there  held  that  no  party  could  insist 
upon  the  other  party's  joining  in  demurrer, 
without  distinctly  admitting  upon  the  record 
every  fact  and  every  conclusion  which  the 
evidence  given  for  his  adversary  conduced 
to  prove.  If,  therefore,  there  Is  parol  evi- 
dence in  the  case  which  is  loose  and  inde- 
terminate, and  may  be  applied  with  more  or 
less  effect  to  the  jury,  or  evidence  of  ci* 
eu instances,  which  is  meant  to  operate  be- 
yond the  proof  of  the  existence  of  those  cir- 
cumstances, and  to  conduce  to  the  proof  of 
other  facts,  the  party  demurring  must  admit 
the  facts  of  which  the  evidence  is  so  loose, 
indeterminate,  and  circumstantial,  before  the 
court  can  compel  the  other  side  to  join  therein. 
And  if  there  should  be  such  joinder  without 
such  admission,  leaving  the  facts  unsettled 
and  indeterminate,  it  is  sufficient  reason  for 
.  refusing  judgment  upon  the  demurrer;  and 
the  judgment,  If  any  is  rendered,  is  liable  to 
be  reversed  for  error."  See,  also,  Dueruagen 
v.  Insurance  Co.,  2  Serg.  &  R.  185;  Whiting 
v.  Johnson,  11  Serg.  &  K.  328;  Gould,  PI.  p. 
446  et  seq.;  7  Bac.  Abr.  tit.  "Pleas  and 
rieadlng,"  p.  672  et  seq.  Counsel  have  filed 
In  this  court  a  written  consent  that  the  evi- 
dence, as  shown  by  the  bill  o'f  exceptions, 
shall  be  considered  as  if  it  had  been  at- 
tached to  the  demurrer  In  the  court  below; 
and  this  evidence  consists  of  the  deposition 
of  one  witness,  and  the  parol  testimony  of 
the  plaintiffs,  set  out  as  detailed  by  the  wit- 
nesses. This  written  consent,  even  if  we 
were  disposed  to  consider  it  at  all,  does  not 
admit  any  facts  as  definitely  established,  but 
simply  submits  the  evidence  in  mass  to  the 
consideration  of  the  court  We  have  exam- 
ined the  bill  of  exceptions,  and  conclude  that 
the  evidence  was  of  such  a  character  as  that 
the  court  should  have  required  it  to  be  made 
certain  by  a  proper  statement  on  the  record 
of  the  facts  established,  and  those  which  the 
testimony  tended  to  prove. 

The  question  in  *he  case  binges  upon 
whether  or  not  the  contract  to  drill  the  well 
In  question  Is  apportionable,  and  this  is  often 
a  close  question  on  a  given  state  of  facts. 
We  purposely  refrain  from  expressing  an 
opinion  as  to  the  weight  of  the  evidence  as 
an  entirety,  and  refer  to  only  so  much  as 
will  indicate  the  view  of  the  court  why  the 
trial  judge  should  not  have  considered  it  un- 


der the  demurrer,  without  an  admission  upon 
the  record  of  what  were  the  facts  definitely 
established.  No  doubt  can  arise  on  the  evi- 
dence that  appellants  were  engaged  by  ap- 
pellee to  drill  an  artesian  well  at  $2.50  per 
foot,  and  there  was  a  distinct  understanding 
at  the  time  that  there  was  no  guaranty  of  a 
flow  of  water.  The  member  of  appellants' 
firm  who  negotiated  with  the  agents  of  ap- 
pellee in  reference  to  sinking  the  well  states 
that  in  such  negotiation  a  conversation  was 
had  about  the  capacity  of  appellants'  rig  for 
digging  wells,  and  after  digging  402  feet  and 
when  it  was  suggested  that  they  go  800  feet 
witness  replied  that  the  rig  would  not  go  so 
far.  In  one  connection  he  states  that  noth- 
ing was  said,  and  no  arrangement  was  made, 
as  to  how  far  they  should  go;  and  In  anoth- 
er he  says  they  were  to  drill  until  they  were 
told  to  stop,  whether  it  was  50  feet  or  1,000 
feet  or  until  they  got  water.  The  other 
partner,  who  was  personally  present  on  the 
premises,  with  the  agents  of  appellee,  where 
the  well  was  sunk,  states  that  he  did  not 
know,  of  his  own  knowledge,  what  the  con- 
tract was,  but  his  understanding  was  that 
they  were  to  drill  into  the  water-bearing 
rock,  and  get  all  the  water  there  was,  at 
$2.50  per  foot  and  that  they  had  complied 
with  that  condition.  From  whom,  or  what 
source,  he  derived  his  understanding,  is  left 
unexplained.  The  bookkeeper  of  appellee  at 
the  time,  and  whose  deposition  was  taken, 
states  that  he  was  present  when  the. verbal 
arrangement  to  drill  the  well  was  made, 
and  appellants  declined  to  guaranty  a  flow 
of  water.  He  states  the  arrangement  with- 
out any  other  conditions  than  that  appellants 
were  to  drill  a  4-inch  well  at  $2.50  per  foot, 
and  that  they  were  drilling  when  they  left 
the  place.  Counsel  for  appellee  contends 
that  we  should  consider  the  contract  a  defi- 
nite one,  that  appellants  were  to  drill  a  well 
at  $2.50  per  foot  until  it  reached  800  feet 
or  until  they  were  stopped,  and  that  a  failure 
to  go  to  the  depth  required  prevented  them 
from  recovering  anything.  Bight  hundred 
feet  was  the  depth  which  appellee  finally  In- 
sisted that  appellants  should  go.  On  the 
part  of  appellants,  It  is  Insisted  that  the  con- 
tract was  that  they  should  drill  at  $2.50  per 
foot,  and  nothing  was  said  about  how  far 
they  should  go.  Other  features  of  the  evi- 
dence are  referred  to  in  support  of  this  con- 
tention. We  do  not  conceive  it  to  be  the 
proper  province  of  the  court  to  deal  with 
loose,  indeterminate,  or  conflicting  testimony, 
on  a  demurrer  to  evidence;  and  the  parties 
should  be  required  to  make  the  evidence  cer- 
tain, and  put  on  the  record  what  the  facts 
are,  in  a  proper  way,  before  the  court  should 
deal  with  it.  The  present  case,  in  our  opin- 
ion, falls  within  the  rule  stated,  and  we  will 
reverse  the  judgment,  and  direct  a  venire  de 
novo. 

The  verdict  rendered  by  the  Jury  extended 
only  to  the  assessment  of  the  damages  which 
were  to  be  awarded  if  the  court  considered 
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the  evidence  sufficient  to  entitle  appellants 
to  any  recovery.  The  record,  as  made  up, 
shows  that  the  Jury  were  discharged  from 
further  consideration  of  the  issue  before  they 
rendered  the  verdict;  but,  as  we  regard  the 
verdict  as  only  settling  the  amount  of  dam- 
Ages  which  appellants  were  entitled  to  in  the 
event  the  court  held  the  evidence  sufficient 
to  sustain  a  recovery  for  anything,  no  fur- 
ther reference  need  be  made  to  the  verdict. 
Venire  de  novo  awarded. 


WALL  et  ux.  v.  SHELLEY,  Sheriff,  et  al. 
(Supreme  Court  of  Florida.    Jan.  4,  1890.) 
Appeal— Abandonment— Affirmance. 
Where  there  is  no  assignment  of  error 
or  brief  filed  on  the  part  of  appellants,  the  case 
will  be  considered  as  entirely  abandoned,  and 
the  decree  appealed  from  affirmed. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Putnam  county; 
J.  J.  FInley,  Judge. 

Action  by  R.  L.  Wall  and  wife  against  J. 
H.  Shelley  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Affirmed. 

George  P.  Fowler,  for  appellees. 

MABRY,  C.  J.  The  appellants  filed  a  bill 
against  J.  H.  Shelley,  as  sheriff  of  Putnam 
county,  and  M.  L  Coxe,  for  the  purpose  of 
enjoining  the  sheriff  from  setting  aside  cer- 
tain personal  property  claimed  by  Coxe  as 
exempt  to  him  as  the  head  of  a  family  resid- 
ing In  this  state,  and  which  had  been  seized 
by  virtue  of  a  distress  warrant  Issued  at 
the  Instance  of  appellants  against  Coxe  and 
wife.  The  bill  shows  that  appellants  had 
rented  to  Coxe  and  wife  an  hotel  situated  in 
Palatka,  Fla.,  for  a  specified  money  rental, 
and  that,  being  in  arrear  for  rent  due  under  a 
lease,  a  distress  warrant  was  issued,  and 
personal  property  found  on  the  premises  was 
seized;  that  the  sheriff  proposed,  on  the 
application  of  Coxe,  to  set  aside  the  property 
seized  as  exempt  to  him,  under  the  constitu- 
tion and  laws  of  the  state,  as  the  head  of  a 
family  and  residing  In  this  state.  It  is  con- 
ceded that  Coxe  was  the  head  of  a  family 
residing  in  this  state,  and  did  not  have  $1,000 
worth  of  personal  property,  including  that 
seized  under  the  distress  warrant  A  pre- 
liminary injunction  was  granted,  and  subse- 
quently the  bill  was  demurred  to,  and  a 
motion  made  to  dissolve  the  Injunction.  The 
Injunction  was  dissolved,  and  the  demurrer 
sustained,  from  which  decisions  an  appeal 
was  entered. 

There  is  here  neither  assignment  of  error 
nor  brief  of  counsel  on  the  part  of  appellants, 
and  we  consider  the  case  as  entirely  aban- 
doned by  them.  Under  this  view,  we  will 
affirm  the  decree  appealed  from  (Clarke  v. 
Express  Co.,  33  Fla.  617,  15  South.  252; 
Thomas  v.  State,  3G  Fla.  — ,  18  South.  331), 
tnd  an  order  will  be  entered  accordingly. 


WITHERS  v.  SAXDLIN. 

(Supreme  Court  of  Florida.    Jan.  7,  189C.) 

Pleading  and  Proof  —  Payment  to  Pledgee;  — 
Real  Pasty  in  Interest— Objections 
to  Evidence. 

1.  An  objection  that  evidence  offered  is  "not 
proper  testimony  for  the  jury"  is  too  vague  a  nd 
indefinite.  In  order  to  review  in  an  appellate 
court  objections  to  the  admission  of  testimony 
overruled  in  the  court  below,  the  specific  grounds 
of  the  objection  should  be  stated. 

2.  The  defendant  offered  in  evidence  a  re- 
ceipt for  a  payment  upon  the  claim  sued  upon, 
given  nearly  two  months  after  the  filing  of  the 
pleas  upon  which  issue  was  taken.  The  circuit 
court  excluded  the  receipt.  Held  not  to  be  error, 
for  the  reason  that  there  was  no  issue  in  the 
case  to  which  the  evidence  was  applicable.  The 
pleas  in  the  case,  not  stating  whether  the  de- 
fenses pleaded  arose  before  or  after  action  be- 
gun, according  to  our  statute,  must  be  deemed 
pleas  of  matters  arising  before  action  brought 
(McClel.  Dig.  p.  823,  f  45;  Rev.  St  §  10»«;». 
and,  under  such  pleas,  evidence  of  defenses  aris- 
ing after  action  brought  are  inadmissible. 

8.  A  payment  to  an  assignor,  who  baa  as- 
signed all  his  right  and  demand  in  the  claim 
with  the  knowledge  of  the  defendant  making  the 
payment,  and  without  authority  of  the  assignee, 
does  not  affect  any  right  of  the  assignee.  That 
such  assignment  was  as  a  collateral  security,  in- 
stead of  being  absolute,  does  not  alter  the  case. 

4.  The  evidence  offered  in  a  case  must  be 
confined  to  the  bill  of  particulars,  and  the  plain- 
tiff cannot  prove  items  not  mentioned  therein. 
If  the  plaintiff  desires  to  offer  proof  as  to  other 
items  than  those  included  in  the  bill  of  particu- 
lars, he  should  be  required  to  amend  the  same 

5.  The  evidence  In  the  case  considered,  from 
which  it  appears  that  the  verdict  was  clearly  ex- 
cessive, and  too  loose  and  uncertain  to  support, 
the  verdict. 

0.  By  the  terms  of  an  assignment,  one  Car- 
ter assigned  to  the  plaintiff  the  account  sued 
upon  "with  full  power  to  collect  the  same,  by 
suit  or  otherwise,  as  full  as"  he  (Carter)  himself 
"could  or  would  have  done."  In  evidence  it  ap- 
peared that  the  plaintiff  held  the  claim  as  a  col- 
lateral security  for  an  indebtedness  of  Carter  to 
him;  that  by  the  agreement  between  them  he 
was  to  take  the  account,  collect  it  in  any  manner 
he  chose,  pay  himself  and  the  expenses  of  col- 
lection out  of  the  proceeds,  and  the  residue,  if 
any.  to  Carter,  with  full  power  in  the  plaintiff  to 
control  the  account,  and  to  settle  it  up  in  any 
manner  that  suited  him.  Upon  this  state  of 
facts,  held,  that  the  legal  title  to  the  claim  sued 
upon  was  in  the  plaintiff,  and  that  he  was  such 
a  real  party  in  interest  as  could  maintain  the 
action  under  our  statute.  Acts  18S1,  c  3241,  § 
1;  McClel.  Dig.  p.  829,  §  72;  Rev.  St  5  981. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court  Hamilton  coun- 
ty; John  F.  White,  Judge. 

Action  by  W.  Y.  Sandlin  against  J.  B.  With- 
ers, administrator  of  B.  J.  Baker,  deceased. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Stewart  &  Roberson,  for  appellant   B.  B. 
Blackwell  and  D.  B.  Johnson,  for  appellee. 

LIDDON.  J.  The  appellee  (plaintiff  be- 
low) brought  suit  against  the  appellant  (de- 
fendant below)  upon  a  claim  assigned  to  him 
(appellee)  by  one  I.  T.  Carter.  This  claim 
was  uu  account  of  said  Carter  against  E.  J. 
Baker,  deceased,  the  intestate  of  the  appel- 
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lant,  and  was  attached  to  the  declaration  as  a 
bill  of  particulars,  and  was  as  follows: 

B.  J.  Baker  to  I.  T.  Carter,  Dr. 

Sept  15,  1888.  Surveying  and  locat- 
ing fifty  lots  of  lands  in  Echols 
county,  Ga   $2,750  00 

To  5  months'  services  rendered  E.  J. 
Baker,  ending  November  23,  1888.. .     125  00 

Total    $2,875  00 

Received  on  the  within  claim  five 
hundred  and  seventy-two  78-100 
dollars,  October  3,  1800   572  78 

Balance  due  $2,302  22 

The  declaration  contained  the  usual  com- 
mon counts.  The  defendant  pleaded  several 
pleas,  all  of  which  were  equivalent  to  a  plea 
of  "never  was  indebted"  upon  the  part  of 
appellant's  intestate.  Upon  trial,  verdict  and 
judgment  were  rendered  against  defendant 
for  $2,000  and  costs,  from  wblch  defendant 
appealed.  Several  assignments  of  error  were 
made.  We  consider  all  of  them  that  are  ar- 
gued and  appear  necessary  to  a  disposition 
of  the  case,  or  to  guide  the  court  upon  a 
new  trial. ' 

Upon  the  trial  the  plaintiff  offered  some 
evidence  wblch  was  objected  to  by  defendant 
upon  the  ground  that  it  was  "not  proper  tes- 
timony for  the  Jury."  The  court  overruled 
the  objection.  We  do  not  think  any  grounds 
of  objection  were  stated,  so  as  to  require 
us  to  review  this  ruling.  The  mere  objection 
that  the  evidence  was  not  proper  is  too  vague 
and  indefinite,  and  without  weight  before  an 
appellate  court  In  order  to  review,  in  an 
appellate  court  objections  to  the  admission 
of  testimony  overruled  in  the  court  below, 
the  specific  grounds  of  the  objection  should 
be  stated.  Gladden  v.  State,  12  Fla.  562.  In 
Carter  v.  Bennett,  4  Fla.  283  (text,  338),  this 
court  quotes  with  approval  the  supreme  court 
of  New  York,  as  being  in  perfect  agreement 
with  the  supreme  court  of  the  Uulted  States, 
as  follows:  "A  party  who  objects  to  evi- 
dence, or  the  competency  of  witnesses,  should 
state  specifically  the  grounds  of  his  objec- 
tions. It  is  not  sufficient  to  object  general- 
ly that  the  evidence  is  illegal,  or  the  witness 
is  incompetent;  but  the  party  objecting  must 
put  his  finger  upon  the  very  point,  to  ap- 
prise the  court  and  his  adversary  of  the  pre- 
cise objection  he  intends  to  make." 

The  defendant  offered  in  evidence  a  re- 
ceipt dated  April  1,  1891,  for  a  large  payment 
upon  the  claim  sued  upon,  given  by  Carter, 
the  assignor  of  such  claim.  The  court  ex- 
cluded the  receipt  There  was  no  error  in 
such  ruling.  The  pleas  upon  which  issue 
was  taken  were  filed  February  2,  1891,  near- 
ly two  months  before  the  date  of  the  receipt 
which  was  excluded.  There  was  no  issue  in 
the  case  to  which  the  evidence  was  appli- 
cable. The  matter  of  defense  sought  to  be 
established  by  the  evidence  offered  was  one 
arising  after  the  commencement  of  the  ac- 
tion. The  pleas  in  the  case  did  not  state 
whether  the  defenses  arose  before  or  after 


action  begun,  and,  according  to  our  statute, 
must  be  deemed  pleas  of  matters  arising  be- 
fore action  brought  McClel.  Dig.  p.  823,  | 
45;  Rev.  St.  §  1060.  This  disposes  of  the 
assignment  but  as  the  case  must  be  re- 
manded for  a  new  trial,  we  think  It  proper 
to  speak  of  the  merits  of  the  matter  of  the 
exclusion  of  this  receipt  The  declaration 
contains  an  express  allegation  that  Carter, 
the  original  claimant  "transferred  and  as- 
signed all  his  right  and  demand  to  the  plain- 
tiff, of  which  defendant  had  notice."  This 
assignment  by  Carter  to  the  plaintiff  is  not 
denied  by  any  plea  In  the  case.  If  Carter 
had  transferred  all  of  his  right  and  demand 
to  the  plaintiff,  it  could  not  avail  the  defend- 
ant to  make  a  payment  to  one  who  had  no 
right  to  receive  the  same.  Unconnected  with 
proof  of  authority  given  by  plaintiff  to  Car- 
ter to  collect,  the  giving  of  a  receipt  by  Car- 
ter could  not  affect  any  right  of  the  plain- 
tiff, and  the  evidence  offered  was  for  that 
reason  wholly  irrelevant.  It  is  claimed,  how- 
ever, that  the  account  was  not  transferred  to 
the  plaintiff  absolutely,  but  only  as  collateral 
security.  The  receipt  given  the  defendant 
as  administrator,  which  was  offered,  Itself 
states  that  the  money  was  "in  part  payment 
of  account  due  me  by  the  estate,  and  said 
account  is  now  in  the  hands  of  W.  Y.  Sand- 
lin  as  collateral  for  money  I  owe  him." 
Thus,  the  defendant  was  advised  by  the 
very  receipt  given  him  that  the  account  up- 
on which  the  payment  was  made  was  out 
of  the  possession  and  control  of  Carter,  to 
whom  payment  was  made,  and  that  it  had 
been  pledged  by  him  to  plaintiff  as  a  collater- 
al security.  That  the  assignment  of  the  ac- 
count by  Carter  was  as  collateral  security,  La- 
stead  of  an  absolute  transfer  of  title,  cannot 
alter  the  case,  in  the  absence  of  proof  that 
the  indebtedness  of  Carter  to  the  plaintiff  se- 
cured by  the  assignment  had  been  paid.  The 
assigned  account  would  be  of  no  value  as 
collateral  security,  if  the  assignor  might  con- 
tinue to  treat  it  as  his  own,  and  receive  pay- 
ment thereof.  He  had  parted  with  his  pos- 
session, right  of  possession,  and  power  to  re- 
ceive payment  of  the  paper;  and  the  plain- 
tiff cannot  be  bound  by  any  payment  made  to 
Carter  by  defendant  while  the  defendant  had 
full  notice  and  knowledge  of  the  plaintiff's 
rights  In  the  matter.  This  will  be  more  ap- 
parent a  little  further  on  in  the  course  of  this 
opinion,  when  we  consider  the  terms  of  the 
assignment  and  the  rights  of  one  who  holds 
a  paper  as  collateral  security. 

It  is  alleged  that  the  circuit  court  erred  in 
refusing  to  grant  a  new  trial  in  the  case. 
Among  other  grounds  of  the  motion  for  new 
trial,  it  is  asserted  that  the  verdict  was  con- 
trary to  law  and  evidence,  and  excessive  In 
amount  Examination  of  the  record  shows 
that  the  account  sued  upon,  as  shown  by  the 
bill  of  particulars  attached  to  the  declara- 
tion, was  for  "surveying  and  locating  fifty 
lots  of  land  In  Echols  county,  Georgia,  $2,- 
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750;  and  fire  months'  services,  at  $25,  $125." 
Upon  trial  the  plaintiff  offered  an  account 
for  "surveying  and  locating  fifty-eight  lots  of 
land  in  Echols  and  Clinch  counties,  state  of 
Georgia."  A.  M.  Knowles,  a  witness  for 
plaintiff,  testified  that  the  lands  which  were 
surveyed,  and  for  the  surveying  of  which 
the  suit  was  brought,  were  located  in  Echols 
and  Clinch  counties,  Ga,,— principally  In 
Clinch.  The  defendant  moved  to  strike  out 
all  evidence  relating  to  work  done  upon  oth- 
er lands  than  those  in  Echols  county,  upon 
the  ground  that  the  same  was  not  Included 
in  plaintiff's  bill  of  particulars.  The  court 
ruled  that  the  work  could  be  proven  any- 
where else  than  In  Echols  county,  but  "that 
it  must  come  in  under  the  item  of  $125." 
Therefore,  under  the  ruling  of  the  court,  no 
recovery  could  be  had,  except  for  work  done 
In  surveying  land  in  Echols  county,  Ga. 
The  plaintiff,  under  our  liberal  rules  of 
amendment,  could,  if  he  had  desired,  have 
amended  his  bill  of  particulars  so  as  to  have 
made  the  evidence  applicable  to  It  He  did 
not  do  so,  but  acquiesced  in  the  ruling  of 
the  court  The  evidence  offered  must  be 
confined  to  the  bill  of  particulars,  and,  of 
course,  the  plaintiff  could  not  prove  items 
not  mentioned  therein.  Robinson  v.  Dib- 
ble's Adm'r,  17  Pla.  457;  Hall  v.  Sewell,  9 
Gill,  146;  Harding  v.  Griffin,  7  Blackf.  462; 
Ritter  v.  Daniels,  47  Mich.  617,  11  N.  W.  409. 
Therefore,  in  order  to  sustain  the  verdict 
it  must  be  shown  that  work  in  surveying 
land  was  performed  by  Carter  sufficient  to 
amount  to  within  $125  of  $2,000.  We  are 
not  clear  that  under  the  proceedings  had  in 
this  case,  and  the  facts  of  the  same,  that 
the  variance  on  proving  the  surveying  of 
lands  in  Clinch  as  well  as  Echols  county 
was  a  material  variance  of  the  proof  from 
the  bill  of  particulars,  or  that  the  defendant, 
at  the  time  he  made  the  objection,  was  in  a 
condition  to  make  the  same,  not  having 
made  such  objection  when  the  account  was 
offered  in  evidence.  We  think,  however,  It 
is  well  to  state,  for  the  guidance  of  the  lower 
court,  that  it  would  be  better,  In  any  future 
trial  of  the  case,  if  the  plaintiff  desires  to 
offer  proof  as  to  lands  in  Clinch  county,  Ga., 
that  he  be  required  to  amend  his  bill  of  par- 
ticulars so  as  to  embrace  the  same. 

The  plaintiff  offered  three  witnesses  to 
prove  a  contract  of  B.  J.  Baker,  deceased, 
with  Carter,  the  assignor  of  plaintiff,  In  ref- 
erence to  surveying  lands.  Two  of  these 
witnesses  (James  Burnett  and  A.  M.  Knowles) 
wholly  fall  to  prove  any  such  contract  or 
any  liability  of  the  estate  for  the  claim  sued 
upon.  The  evidence  of  these  witnesses  only 
tended  to  prove  a  contract  for  the  survey- 
ing of  land,  In  which  Carter  was  to  have  a 
half  interest  In  the  lands  surveyed,  for  his 
services.  The  witness  Knowles  testified  that 
the  lands  Involved  lay  In  Echols  and  Clinch 
counties,  Ga.,— principally  in  Clinch.  The 
full  testimony  of  the  witness  John  M.  Carter 


was  as  follows:  "I  know  all  about  the  con- 
tract between  E.  J.  Baker  and  Is  ham  T.  Car- 
ter relative  to  surveying  the  lands  in  ques- 
tion. They  talked  about  it  in  my  presence, 
after  and  before  the  work  was  done.  I 
helped  I  sham  T.  Carter  do  the  work.  There 
were  about  fifty  lots  of  the  land,  and  about 
naif  of  it  was  In  Echols  county,  and  the 
other  was  in  Clinch  county.  The  agreement 
was  that  Isham  T.  Carter  was  to  do  the 
work  of  surveying  and  locating,  and  E.  J. 
Baker  was  to  take  the  land;  and.  for  the 
Wakely  lands.  Carter  was  to  receive  from 
Baker  the  price  and  value  of  half  of  them, 
upon  a  basis  of  $100  per  lot  There  were 
about  forty  of  these  lots.  There  were  about 
fifteen  of  the  others,  and  for  these  he  was  to 
receive  a  salary.  I  don't  know  what  salary 
he  was  to  receive,  but  I  heard  Baker  tell  Car- 
ter that  he  ought  not  to  charge  as  much  as 
he  did  for  the  other,  and  Carter  replied  that 
he  would  not  The  land  for  which  Carter 
was  to  receive  a  salary  for  surveying  was 
the  same  class  of  land  as  the  other,  and 
worth  about  the  same  to  survey  and  locate." 
It  appears  by  the  testimony  of  this  witness 
that  the  only  proof  tending  to  show  even  an 
estimate  of  any  specific  amount  agreed  to 
be  paid  to  I.  T.  Carter  by  E.  J.  Baker,  de- 
ceased, was  that  for  certain  lands,  called 
the  "Wakely  Lands,"  Carter  was  to  receive 
from  Baker  the  price  and  value  of  half  of 
them,  upon  a  basis  of  $100  per  lot  and  there 
were  about  40  of  these  lots.  It  is  very  doubt- 
ful if  the  evidence  shows  the  Wakely  lands 
to  be  the  same  claimed  to  have  been  sur- 
veyed by  Carter  for  Baker;  and  it  Is  not 
shown  what  portion,  If  any,  of  them,  were 
situated  in  either  Echols  or  Clinch  counties, 
Ga.  The  greatest  number  of  such  lots  that 
could  be  claimed  to  be  in  Echols  county  is 
25.  The  services  for  surveying  these  would 
amount  to  only  $1,250,  to  which,  adding  $125. 
the  monthly  wages,  which  did  not  seem  to 
be  seriously  contested,  would  be  $1.375,— the 
extreme  limit  of  the  principal  amount  due 
the  plaintiff,  if  he  could  recover  only  for 
lands  in  Echols  county.  From  this  sum 
should  be  deducted  $572.78,  the  amount 
credited  on  the  bill, of  particulars;  leaving 
$802.22,  principal  sum,  which,  with  legal  In- 
terest from  the  time  suit  was  brought  un- 
der the  proof,  should  have  been  the  extreme 
limit  of  plaintiff's  recovery  for  surveying  In 
Echols  county.  In  any  event  the  verdict 
was  clearly  excessive  because,  admitting  the 
plaintiff  had  proven  that  he  was  entitled  to 
recover  the  full  amount  of  $2,000  for  sur- 
veying 40  lots,  at  $50  each,  and  the  item  of 
$125,  the  jury  should  have  deducted  the 
$572.78,  which  the  bill  of  particulars,  upon 
its  face,  showed  defendant  had  paid  upon 
the  claim  sued  upon,  and  have  only  ren 
dered  a  verdict  for  the  net  balance  and  in- 
terest, which  could  not  have  amounted  to 
$2,000.  We  think  the  testimony  was  too 
loose  and  uncertain  to  support  the  verdict. 
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and  that  the  verdict  was  excessive  in 
amount,  and  that  the  assignments  of  error 
under  consideration  were  well  taken,  and 
that  the  circuit  court  erred  In  refusing  a 
new  trial  in  the  case. 

As  a  new  trial  is  to  be  had  In  the  case,  one 
other  contention  upon  the  part  of  the  appel- 
lant needs  consideration.  The  appellant 
claims  that  the  appellee  (plaintiff  below),  be- 
ing only  a  holder  of  the  claim  sued  upon,  as 
a  pledge  or  collateral  security,  is  not  a  real 
party  in  interest,  so  that  he  may  bring  a 
Buit  thereon  in  his  own  name.  By  the  terms 
of  the  assignment,  Carter,  the  assignor,  did, 
"for  value  received,  transfer,  assign,  and  set 
over  to"  the  plaintiff  said  account,  "with  full 
power  to  collect  the  same,  by  suit  or  other- 
wise, as  fully  as"  he  (Carter)  himself  "could 
or  would  have  done."  The  defendant  devel- 
oped, upon  cross-examination,  that  the  plain- 
tiff held  the  claim  as  collateral  security  for 
an  indebtedness  of  Carter  to  him;  that  he 
(plaintiff)  was  to  take  the  account,  collect  It 
in  any  manner  he  chose,  pay  himself  and  ex- 
penses of  collection  out  of  the  proceeds,  and 
the  residue,  if  any,  to  Carter;  but  that  he 
(the  plaintiff)  had  full  control  of  the  account, 
and  power  to  settle  It  up  in  any  manner  thai 
suited  him.  The  assignment  undoubtedly 
shows  that  the  legal  title  to  the  claim  sued 
upon  was  in  the  plaintiff.  We  think  that  he 
was  such  a  real  party  In  Interest  as  could 
maintain  the  action  under  our  statute.  Acta 
1881,  c.  3241,  §  1;  McClel.  Dig.  p.  829,  8  72; 
Rev.  St  |  981.  The  fact  that  the  plaintiff 
might  be  liable  to  account  for  the  proceeds, 
or  to  pay  some  of  them  over  to  the  assignor, 
does  not  prevent  him  from  maintaining  the 
suit.  The  proper  application  of  the  proceeds 
may  some  time  become  a  question  between 
the  plaintiff  and  the  assignor,  but,  In  the  ab- 
sence of  any  allegation  of  fraud  or  bad  faith 
In  making  the  assignment,  cannot  be  a  mat- 
ter affecting  any  right  of  the  defendant 
Jones,  Pledges.  §  664  et  seq.;  Bank  of  La- 
fayette v.  Bruff,  83  La.  Ann.  624.  Minneso- 
ta has  a  statute  almost  Identically,  in  terms, 
like  ours.  A  case  arose  In  that  state  where 
a  promissory  note,  payable  to  order,  was 
transferred,  after  maturity,  without  Indorse- 
ment by  the  payee,  as  collateral  security  for 
the  payment  of  a  debt  The  court  held  that 
under  the  statute  the  pledgee  of  the  note 
could  maintain  an  action  thereon  In  his  own 
name.  White  v.  Phelps,  14  Minn.  27  (Gil. 
21).  The  terms  of  the  assignment  which 
have  been  quoted  above,  and  the  evidence  in 
reference  to  the  same,  show  that  the  very 
object  and  purpose  of  the  transfer  of  the  ac- 
count by  Carter  to  the  plaintiff  was  that  he 
might  collect  the  money  thereon  to  pay  the 
debt  due  him  by  Carter,  and  that  he  might 
take  any  action  necessary  for  that  purpose, 
including  the  bringing  of  suits.  We  think 
that  under  this  evidence  the  plaintiff  ac- 
quired such  ownership  and  property  In  the 
claim  as  to  constitute  him  a  real  party  in  in- 


terest, with  the  right  to  enforce  payment  of 
the  claim  by  a  suit  at  law. 

For  the  error  pointed  out  herein  the  judg- 
ment of  the  circuit  court  is  reversed,  and  a 
new  trial  awarded. 


WIGGINS  et  al.  t.  WILLIAMS. 
(Supreme  Court  of  Florida.    Jan.  4,  1896.) 

Trespass— Damages  —  Jurisdiction  to  Award - 
Chanceht— Jdht  Trial. 

1.  Where  several  interlocutory  orders  are 
made  in  a  case,  and  only  certain  ones  specified 
are  appealed  from,  the  appellate  court  will  be 
confined  to  the  orders  mentioned  in  the  appeal. 

2.  Constitutional  provisions  similar  to  that 
contained  in  the  third  section  of  the  bill  of  rights 
of  our  constitution  were  designed  to  preserve 
and  guaranty  the  right  of  trial  by  jury  in  oro- 
ceedings  according  to  the  course  of  the  common 
law  as  known  and  practiced  at  the  time  of  the 

I  adoption  of  the  constitution. 

3.  The  guaranty  of  the  right  of  trial  by 
jury  was  intended  to  provide  for  the  future  as 
well  as  the  past  and  to  secure  the  right  of  such 
trial  in  all  cases,  whether  then  or  thereafter 
arising,  which  would  properly  fall  within  those 
classes  of  rights  to  which  by  the  course  of  the 
common  law  the  trial  by  jury  was  secured. 

4.  The  legislature  may  create  new  rights 
unknown  to  the  common-law  procedure  of  trial 
by  jury,  and  may  organize  new  tribunals  with- 
out common-law  powers  to  adjudicate  such 
rights  without  a  jury,  but  a  mere  change  in  the 
form  of  an  action  will  not  authorize  the  sub- 
mission of  common-law  rights  in  the  trial  of 
which,  according  to  the  course  of  the  common 
law,  a  }ury  was  employed,  to  a  court  in  which 
no  provision  is  made  to  secure  a  jury  trial. 

5.  Courts  of  chancery  are  not  strictly  courts 
according  to  the  course  of  the  common  law.  and 
the  constitutional  guaranty  of  trial  by  jury  has 
no  reference  to  such  courts  in  their  recognized 
sphere  of  equity  jurisdiction,  nor  does  such 
guaranty  extend  to  all  cases  at  law,  as  there  are 

I  proceedings  in  many  inferior  courts  and  many 
summary  proceedings  in  nisi  prius  courts  in 
which  a  jury  was  never  employed. 

6.  Prior  to  the  enactment  of  chapter  3884, 
Acts  1889,  the  court  of  chancery  in  thiB  state 
had  no  jurisdiction  to  enjoin  a  mere  trespass 
upon  land,  and  the  boxing  and  scraping  the  trees 
thereon  for  the  purpose  of  making  turpentine,  or 
the  removal  of  turpentine  therefrom,  where  no 
other  element  of  irreparable  injury  or  recognized 
ground  of  equity  jurisdiction  was  alleged. 

7.  Prior  *o  the  adoption  of  our  first  consti- 
tution, in  1839,  securing  and  continuing  the 
right  of  trial  by  jury,  the  court  of  chancery  in 
this  state  did  not  exercise  jurisdiction  to  en- 
join the  mere  cutting  and  removal  of  the  ordi- 
nary growth  on  timbered  lands;  but  in  order 
to  give  the  court  jurisdiction  in  such  cases,  it 
had  to  be  further  sh  own  that  the  injury  was  ir- 
reparable in  the  sense  that  full  and  adequate  re- 
lief could  not  be  obtained  at  law,  or  that  the 
trespass  went  to  the  destruction  of  the  proper- 
ty in  the  character  in  which  it  had  been  enjoy- 
ed, or  that  it  was  necessary  to  prevent  a  multi- 
plicity of  suitg. 

8.  In  a  suit  to  enjoin  a  trespass  upon  land, 
the  complainant  must  have  title,  and,  as  a  gen- 
eral rule,  be  in  possession,  in  order  to  success- 
fully invoke  the  aid  of  the  court  by  injunction; 
and  if  his  title  is  brought  in  question  under  facts 
showing  a  substantial  dispute  in  reference  there- 
to, the  court  ordinarily  will  not  enjoin,  or,  If  an 
injunction  has  been  already  granted,  will  not 
make  it  perpetual,  until  there  is  a  settlement  of 
the  title  at  law,  unless  in  cases  of  serious  and 
irreparable  injury  the  aid  of  the  court  is  invoked 
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to  preserve  the  property  pending  a  legal  salt  al- 
ready instituted  to  test  the  legal  right. 

9.  The  second  section  of  the  act  of  1889 
(chapter  3884)  extends  the  powers  of  the  court 
of  chancery  in  the  cases  therein  provided  for 
beyond  the  limits  of  its  jurisdiction  as  exercised 
when  the  right  of  trial  by  jury  was  first  secured 
in  this  state  by  constitutional  provision,  in  this: 
that  claimants  of  timbered  lands  are  given  the 
right  to  have  an  injunction  against  the  trespass- 
es mentioned,  without  reference  to  the  character 
of  the  injury  as  being  irreparable  or  the  ade- 
quacy of  the  legal  remedy  for  the  wrong,  or  ac- 
tual possession  of  the  claimant. 

10.  When  a  court  of  chancery,  in  the  exer- 
cise of  its  general  or  concurrent  jurisdiction,  as- 
sumes the  right  to  dispose  of  a  case  for  one  pur- 
pose, it  will  proceed  to  the  settlement  of  the  en- 
tire case,  even  to  the  adjustment  of  legal  rights 
connected  therewith,  which  otherwise  would  be 
beyond  its  powers. 

11.  While,  in  all  caRes  in  which  a  court  of 
equity,  prior  to  the  adoption  of  the  constitution, 
assumed  jurisdiction  for  one  purpose  and  pro- 
ceeded to  a  complete  adjustment  of  the  entire 
case,  even  to  the  settlement  of  strictly  legal 
rights,  the  right  of  trial  by  jury  as  to  the  legal 
question  cannot  be  invoked,  still,  it  is  not  in  the 
power  of  the  legislature  to  confer  upon  the  court 
of  equity  jurisdiction  to  grant  injunctions  in 
matters  with  respect  to  which  its  jurisdiction  did 
not  extend  before  the  adoption  of  the  constitu- 
tion, and  draw  to  it  a  legal  cause  of  action 
cognizable  exclusively  at  law  and  triable  by 
jury,  and  have  both  disposed  of  by  the  court 
without  a  jury. 

12.  To  the  extent  of  conferring  jurisdiction 
on  the  court  of  chancery  to  enjoin  the  trespasses 
mentioned  in  the  second  section  of  the  act  of 
1889,  Bupra,  by  a  mere  trespasser  without  color 
of  right  or  authority,  the  act  can  operate;  but 
to  the  extent  of  awarding  an  account  for  dam- 
ages for  a  mere  trespass  cognizable  at  law.  and 
in  respect  to  which  the  court  of  equity  had  no 
jurisdiction  independent  of  the  statute,  it  im- 
pairs the  right  of  trial  by  jury  according  to  the 
course  of  the  common  law  and  secured  by  the 
constitution. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Suwannee  coun- 
ey;  John  F.  White,  Judge. 

Bill  by  Robert  Williams  against  Wiggins  & 
Johnson.  From  decrees  for  plaintiff,  defend- 
ants appeal.  Affirmed  in  part,  and  in  part 
reversed. 

A  bill  in  chancery  filed  in  this  case  by  ap- 
pellee against  appellants  alleges,  in  substance, 
that  the  complainant  and  one  Robert  T.  Hall, 
prior  to  the  20th  day  of  September,  1890, 
were  engaged  in  the  business  of  producing 
and  manufacturing  naval  stores,  resin,  and 
spirits  of  turpentine  in  Suwannee  county,  and 
became  indebted  to  their  commission  mer- 
chants, Ellis,  Young  &  Co.,  in  a  sum  of  mon- 
ey which  they  could  not  at  the  time  pay, 
and,  in  order  to  pay  and  fully  settle  said  in- 
debtedness, conveyed  to  said  Ellis,  Young  & 
Co.  the  interest  of  complainant  and  Hall  in 
certain  lands  that  were  boxed  for  turpentine 
purposes.  The  interest  conveyed,  it  is  al- 
leged, was  the  yield  of  turpentine  from  the 
boxed  trees  on  the  lands,  situated  in  said 
county  and  described  in  the  bill,  and  contain- 
ing about  100,000  boxes.  It  is  averred  that 
Hall  was  settled  with  and  went  out  of  the 
business,  and  that  the  settlement  with  Ellis, 
Young  &  Co."  left  the  other  turpentine  lands 


and  business  of  complainant  unincumbered 
on  account  of  any  Indebtedness  to  Ellis, 
Young  &  Co.  or  other  parties  in  Savannah 
with  whom  complainant  and  Hall  had  trad- 
ed; that,  after  the  settlement  with  Ellis, 
Young  &  Co.,  which  was  on  the  20th  of  Sep- 
tember, 1890,  complainant  Had,  among  lands 
boxed  for  turpentine,  certain  lands  the  trees 
on  which  had  lately  been  boxed,— called  "vir- 
gin dips," — containing  about  4%  crops,  of  10,- 
000  boxes  to  the  crop;  the  lands  containing 
the  4%  crops  being  described  in  the  bllL  It 
is  further  alleged  that  complainant  was  the 
lessee  of  the  turpentine  timber  and  sole  own- 
er of  the  property  described;  that  Ellis, 
Young  &  Co.  sold  and  conveyed  their  said  in- 
terest acquired  from  complainant  and  Hall  to 
the  defendants  about  the  20th  of  September. 
1890,  and  a  few  days  thereafter  they  entered 
upon,  took  possession  of,  and  worked  the  414 
crops  belonging  to  complainant,  and  had 
gathered  the  turpentine  from  the  boxed  trees 
thereon,  carried  it  off  the  land,  and  appro- 
priated it  to  their  own  use,  and  that  they 
had  continued  to  do  so  to  the  commencement 
of  the  suit;  also  that  they  had  been  distilling 
the  turpentine  into  resin  and  spirits,  with 
other  turpentine  from  their  own  trees,  and 
claim  the  whole  as  their  own,  and  that  they 
did  so  after  being  forbidden  by  complainant, 
and  after  they  knew  that  they  were  not  the 
boxed  trees  purchased  from  Ellis,  Young  & 
Co.;  that  defendants  may  claim  that  their 
purchase  from  Ellis,  Young  &  Co.  contains 
the  land  in  section  32,  which  Is  true;  but  the 
same  is  township  3,  range  11  S.  and  E.,  and 
not  in  section  32,  township  2,  range  11  S. 
and  E.,  which  contains  the  new  boxes  of 
complainant.  The  bill  alleges  the  yield  of 
the  4%  crops,  and  states  the  value  of  the 
spirits  and  resin  at  $900  each  dripping,  and 
that  the  drippings  should  have  commenced 
on  the  20th  of  September,  1890,  the  boxes  be- 
ing then  full,  and  continued  monthly  there- 
after. It  is  further  claimed  that  defendants 
should  account  to  complainant  for  the  tur- 
pentine so  wrongfully  taken  from  his  crops, 
and  that  they  should  be  enjoined  from  inter- 
fering with  his  turpentine  lands.  It  is  also 
stated  on  the  belief  of  complainant  that  de- 
fendants had  no  property  in  the  eonnty  ex- 
cept what  they  procured  from  Ellis,  Young  & 
Co.,  and  their  stock,  fixtures,  and  wbat  spir- 
its and  resin  they  had  on  hand  gathered  from 
their  own  and  complainant's  said  crops.  The 
prayer  of  the  bill  is  for  an  Injunction,  an  ac- 
count, and  for  process.  A  demurrer  to  *he 
bill  was  overruled. 

The  answer  filed  by  defendants  admits  that 
complainant  and  Hall  were  engaged  in  the 
business  stated;  that  they  became  indebted 
to  Ellis,  Young  &  Co.,  and,  in  order  to  settle 
with  them,  conveyed  the  property  as  alleged 
in  the  bill,  upon  which  there  were  about  100,- 
000  turpentine  boxes.  It  is  alleged  that  the 
property  alleged  to  have  been  conveyed  to 
Ellis,  Young  &  Co.  was  not  the  only  property 
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sold  and  conveyed  to  them;  but  complainant 
a iid  Hall  failed  In  business,  and  conveyed 
their  entire  turpentine  Interest  as  copartners, 
consisting  of  turpentine  still,  wagons,  mules, 
and  all  utensils  and  equipments  belonging  to 
said  turpentine  business,  to  Ellis,  Young  & 
Co.,  the  purpose  and  intent  of  complainant 
and  Hall  being  to  surrender,  without  reserva- 
tion, their  entire  copartnership  interest  in 
said  business  to  Ellis,  Young  &  Co.;  that 
complainant  and  Hall,  having  become  greatly 
Indebted  and  insolvent,  and  being  desirous 
of  settling  their  indebtedness,  transferred  to 
Kills,  Young  &  Co.  their  entire  turpentine  In- 
terest, and  by  said  transfer  made  a  full  set- 
tlement of  their  copartnership  indebtedness 
to  Ellis,  Young  &  Co.  Further,  that  it  was 
not  true  that  complainant  was  the  owner  of 
the  property  which  he  claims  In  his  bill;  that 
the  land  was  held  by  lease  by  the  firm  com- 
posed of  complainant  and  Hall,  and  the  trees 
thereon  had  been  boxed  for  turpentine  pur- 
poses, and  worked  by  them  in  their  turpen- 
tine business,  together  with  all  the  balance  of 
their  turpentine  farm,  which  they  conveyed 
to  Ellis,  Young  &  Co.  in  settlement  of  said 
indebtedness  to  them;  and  that  It  was  the 
purpose  and  intent  of  complainant  and  Hall 
to  convey  their  entire  interest  in  the  land  to 
which  complainant  lays  claim,  and  that  said 
land  was  left  out  of  the  deed  to  Ellis,  Young 
&  Co.  through  Inadvertence  on  the  part  of 
complainant;  that  complainant  furnished  the 
description  of  the  property  contained  In  the 
deed  to  Ellis,  Young  &  Co.,  and  his  purpose 
and  intent  was  to  give  a  full  and  complete 
description  of  all  property  owned  by  him  and 
Hall  as  partners,  whether  held  in  fee  or  by 
lease  for  years,  and  that  when  such  descrip- 
tion was  given  complainant  represented  that 
it  embraced  the  entire  copartnership  property 
of  himself  and  Hall.  It  is  then  alleged  that 
defendants  purchased  the  same  property  from 
Ellis,  Young  &  Co.,  believing  at  the  time, 
from  representations  of  complainant,  that 
they  were  purchasing  the  entire  turpentine 
farm  which  had  been  owned  and  worked  by 
complainant  and  Hall;  and  defendants  allege 
that  complainant  himself  believed  at  the  time 
that  the  land  which  he  now  claims  was  de- 
scribed in  the  deed  to  Ellis,  Young  &  Co.; 
that  discovering,  some  time  afterwards,  the 
omission  of  the  land  from  the  description  in  the 
said  deed,  he  set  up  a  pretense  that  he  had  not 
conveyed  it  and  still  had  title  to  the  same; 
that  said  pretense  and  claim  on  the  part  of 
complainant  were  a  fraud  upon  the  rights  of 
defendants,  as  they  were  led  to  believe  by 
complainant  and  Hall  that  said  land  was  con- 
veyed to  Ellis,  Young  &  Co.,  and  that  they 
(defendants)  had  acquired  by  their  said  pur- 
chase the  entire  turpentine  farm  aforesaid. 
Also,  that  the  purchase  from  Ellis,  Young  & 
Co.  by  defendants  comprised  the  same  prop- 
erty sold  to  them  by  .complainant  and  Hall, 
but  the  deed  to  defendants  was  not  executed 
until  a  considerable  length  of  time  after  they 
had  taken  possession  of  the  land  and  worked 


the  said  turpentine  farm.  The  allegations  of 
the  bill  as  to  the  yield  of  turpentine  and  the 
value  of  the  same  are  denied.  Replication 
was  filed  to  the  answer. 

On  the  application  of  complainant,  an  in- 
junction was  granted,  and  defendants  moved 
to  dissolve  It  On  the  hearing  of  this  motion, 
the  court  ordered  that,  upon  defendants'  fil- 
ing a  bond  in  the  sum  of  $1,000,  the  Injunction 
granted  be  so  far  modified  as  to  allow  de- 
fendants to  dispose  of  the  manufactured  naval 
stores,  spirits,  and  resin  distilled  by  them 
from  crude  turpentine  taken  from  the  boxes 
claimed  by  complainant. 

Certain  proceedings  were  had  in  reference 
to  a  violation  of  the  Injunction,  but  they 
claim  no  attention  on  the  present  appeal. 

At  the  hearing  of  the  contempt  proceedings, 
the  court  made  a  further  order  permitting  the 
defendants  to  file  a  bond  in  the  sum  of  $1,400 
in  lieu  of  the  one  already  filed  by  them,  and, 
upon  the  filing  of  such  bond,  that  the  injunc- 
tion be  dissolved.  The  $1,400  bond  was  filed, 
and  subsequently  complainant  filed  a  petition 
setting  forth  that  said  bond  was  insufficient 
to  indemnify  him  in  the  damages  he  had  sus- 
tained up  to  that  time,  and  praying  that,  if 
the  court  was  satisfied  on  the  showing  to  be 
made  that  said  bond  was  Insufficient,  defend- 
ants be  enjoined  from  shipping  or  disposing  of 
any  of  the  manufactured  naval  stores  then  in 
the  county  or  state,  and  also  that  they  be 
prohibited  from  shipping  or  removing  said 
naval  stores  from  the  premises  claimed  by 
complainant,  or  in  any  way  disposing  of  them 
until  the  final  hearing  of  the  case. 

The  cause  was  referred  to  an  examiner 
named,  to  take  the  evidence  in  the  cause  and 
report  It  to  the  court.  An  order  was  also 
made  that  the  question  of  the  sufficiency  of 
the  bond  as  to  amount  be  referred  to  the  mas- 
ter, who  was  directed  to  take  proof  and  re- 
port whether  or  not  the  bond  for  $1,400  was 
sufficient  to  indemnify  complainant  against 
loss  by  reason  of  the  alleged  trespasses  of  de- 
fendants, should  it  finally  appear  that  com- 
plainant was  entitled  to  damages,  and  what 
amount  of  damages  had  accrued  from  the 
20th  of  September,  1890,  to  the  date  of  the 
order.  Also,  whether  or  not  said  bond  was 
sufficient,  In  the  event  complainant  recovered 
at  the  final  hearing,  to  Indemnify  him  against 
loss  to  the  date  of  the  order,  and  such  further 
damages  as  might  result  to  him  by  reason  of 
the  continued  hacking  of  the  trees  and  re- 
moval of  crude  turpentine  from  the  premises 
in  question  from  the  date  of  the  order  to  the 
1st  day  of  October,  1891. 

The  master  reported  his  findings  on  the 
question  of  the  sufficiency  of  the  bond,  and  also 
the  evidence  upon  which  such  findings  were 
based.  There  was  filed  with  this  report  of 
the  master  a  written  agreement  of  counsel  for 
the  respective  parties  to  submit  the  evidence 
reported  to  the  court  on  all  the  Issues  in  the 
cause,  reserving  the  right  for  either  party  to 
urge  objections  to  testimony  deemed  to  be 
improper.    The  cause  was  set  down  for  final 
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hearing,  and  at  that  time  counsel  for  defend- 
ants made  a  motion  to  strike  out  and  suppress 
certain  portions  of  the  evidence,  and  some  of 
the  evidence  objected  to  was  suppressed. 

On  the  11th  of  June,  1891,  the  day  fixed 
for  the  final  hearing  of  the  cause,  the  court 
made  an  order  directing  the  examiner  ap- 
pointed to  take  the  evidence  In  the  cause  to 
forthwith  report  the  evidence  of  the  witness- 
es, or  show  cause  why  he  failed  to  do  so. 
On  the  13th  of  June,  1891,  the  court  proceed- 
ed to  hear  the  cause  upon  the  pleadings  and 
the  evidence  reported,  with  the  agreement  of 
counsel,  and  decreed  that  complainant  was 
entitled  to  recover  damages  for  the  removal 
by  defendants  of  turpentine  from  the  4% 
crops  of  turpentine  boxes  mentioned  In  the 
bill,  both  before  and  since  the  institution 
of  the  suit,  and  the  master  was  ordered  to 
take  an  account  of  the  damages  to  complain- 
ant by  reason  of  the  removal  of  turpentine 
from  said  crops  by  defendants  from  the  20th 
of  September,  1890,  until  the  hearing,  and 
that  in  taking  said  account  he  was  to  use  the 
pleadings  and  proofs  already  taken,  and  such 
other  evidence  as  he  might  deem  advisable, 
or  that  the  parties  might  offer. 

In  response  to  the  order  of  June  11,  1891, 
to  report  the  evidence  of  witnesses  or  show 
cause  for  failure  to  do  so,  the  examiner  re- 
ported, on  the  15th  day  of  that  month,  that 
he  proceeded  to  take  testimony  in  the  cause, 
and  counsel  for  complainant  offered  no  evi- 
dence before  him  as  examiner,  but  postponed 
the  taking  of  evidence  until  the  testimony 
In  reference  to  the  sufficiency  of  the  bond  was 
taken,  and  that  after  such  testimony  had 
been  taken  counsel  for  both  parties  entered 
Into  the  agreement  which  had  been  reported 
with  the  testimony  taken,  and  that  after 
the  receipt  of  the  order  of  June  lltb  he 
notified  counsel  that  he  was  ready  to  take 
the  evidence  as  examiner,  but  none  was  of- 
fered. Under  the  reference  in  the  decree  of 
June  13,  1891,  the  master  examined  witness- 
es on  behalf  of  complainant,  and  reported 
that  defendants  had  removed  from  the  4% 
crops  of  boxes  claimed  by  complainant  crude 
turpentine  which,  when  manufactured  into 
spirits  and  resin,  would  amount  to  $5,235.16, 
on  which  the  profit  was  $1,500.  The  account 
stated  by  the  muster  in  favor  of  complainant 
was  $1,500,  and  the  account  and  testimony 
upon  which  it  was  based  were  reported  to  the 
court.  Motion  was  made  by  complainant  to 
confirm  the  report  of  the  master,  and  for  de- 
cree for  the  amount  reported,  and  that  de- 
fendants be  enjoined  from  further  trespass- 
ing upou  the  boxes  in  question.  On  the  hear- 
ing of  the  motion  to  confirm  the  report  and 
for  decree,  the  court,  on  application  of  de- 
fendants, granted  10  days'  time  In  which  to 
file  exceptions  to  the  master's  report,  and 
also  ordered  that  defendants  be  enjoined 
from  further  dipping  crude  turpentine  from 
the  4V&  crops  of  turpentine  boxes  claimed  by 
the  complainant  This  order  was  made  on 
the  1st  of  July,  1891.   Exceptions  to  the  re- 


port were  filed,  and  upon  a  hearing  some 
were  overruled  and  some  sustained  in  part, 
and  the  cause  was  again  referred  to  the 
master  to  take  an  account  and  report  to  the 
court.  Such  report  was  made,  and  notice  giv- 
en to  confirm  it  Thereupon  defendants  en- 
tered an  appeal  from  the  decree  rendered 
on  the  13th  of  June,  1891,  directing  the  mas- 
ter to  take  an  account  of  the  damage  to  com- 
plainant by  reason  of  the  removal  of  turpen- 
tine from  the  boxes  claimed  by  him,  and  also 
from  the  decree  rendered  July  1,  1891,  en- 
joining defendants  from  further  dipping  tur- 
pentine from  said  boxes. 

Further  facts  bearing  on  the  facts  involved 
in  the  appeal  taken  are  stated  In  the  opinion. 

B.  B.  BlackwelL  for  appellants.  J.  L.  F ra- 
zee and  M.  E.  Broome,  for  appellee, 

MABRT,  O.  J.  (after  stating  the  facts). 
The  interlocutory  orders  appealed  from  in 
this  case  are  those  made  on  June  13  and 
July  1,  1891,  and  we  are  confined  to  them 
at  this  time.  Mann  v.  Jennings,  25  Fla.  730, 
6  South.  771;  Lenfesty  v.  Coe,  20  Fla.  49,  7 
South.  2.  The  order  of  June  13th  determined 
that  appellee  (complainant  below)  was  enti- 
tled to  recover  damages  by  reason  of  the  re- 
moval by  appellants  of  turpentine  from  the 
4%  crops  of  boxes  on  the  lands  described  in 
the  bill  of  complaint  both  before  and  since 
the  institution  of  the  suit  and  the  master 
was  ordered  to  take  an  account  of  said  dam- 
ages from  the  20th  of  September,  1890,  when, 
it  is  alleged,  appellants  took  possession  of 
said  turpentine  boxes,  until  the  hearing; 
and  in  taking  the  account  the  master  was  di- 
rected to  use  the  pleadings  and  proofs  then 
in  the  cause,  and  such-  other  evidence  as  he 
might  deem  advisable,  or  that  the  parties 
might  offer.  After  the  cause  was  at  issue,  an 
examiner  named  was  appointed  to  take  the 
testimony  therein,  and  there  was  also  an  or- 
der directing  the  master  (but  not  designat- 
ing any  one  as  such)  to  take  testimony  and 
report  as  to  the  sufficiency  of  a  bond  that 
had  been  executed  In  the  case  by  appellants 
under  the  order  of  the  court.  The  examiner 
named  acted,  without  objection  of  the  par- 
ties, as  master,  in  taking  testimony  as  to  the 
sufficiency  of  the  bond,  and  such  testimony 
extended  to  the  entire  merits  of  the  case. 
By  agreement  of  counsel,  the  testimony  tak- 
en on  the  question  of  the  sufficiency  of  the 
bond  was  reported  to  the  court  as  the  tes- 
timony on  all  the  Issues  in  the  case,  and  it 
was  upon  such  testimony  that  the  decree  of 
June  13th  was  made. 

It  is  insisted  for  appellants  that  the  testi- 
mony did  not  authorize  this  decree,  and. 
further,  that  the  legislature  could  not  confer 
upon  the  circuit  court,  exercising  chancery 
jurisdiction,  power  to  award  damages  for  a 
mere  trespass.  The  inhibition  of  such  legis- 
lation, it  is  claimed,  is  found  in  the  third  sec- 
tion of  the  bill  of  rights,  that  "the  right  of 
trial  by  jury  shall  be  secured  to  all,  and  re- 
main inviolate  forever."   Counsel  also  claims 
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that  the  court  erred  in  that  portion  of  the  or- 
der directing  the  master  to  take  further  evi- 
dence in  stating  the  account,  in  view  of  the 
agreement  of  counsel  reported  by  the  mas- 
ter. 

The  case  arose  since  the  adoption  of  the 
act  of  1889  (chapter  3884),  the  second  section 
of  w  hich  provides  "that  courts  of  chancery 
shall  entertain  suits  by  any  person  or  per- 
sons claiming  any  timbered  lands  In  this 
state  to  enjoin  trespasses  on  said  lands  by 
the  cutting  of  trees  thereon  or  removal  of 
logs  therefrom,  or  by  boxing  or  scraping  the 
mild  trees  for  the  purpose  of  making  turpen- 
tine or  by  removal  of  turpentine  therefrom; 
and  In  such  suits  the  said  courts  shall  cause 
an  account  to  be  taken  of  the  damage  to  the 
complainant  from  any  of  said  trespassing 
before  or  after  the  institution  of  the  suit,  and 
decree  payment  of  the  amounts  shown  due 
upon  such  accounting  by  the  defendant  or 
defendants."  The  title  of  this  act  is,  "An  act 
to  extend  the  powers  of  the  courts  of  chan- 
cery in  this  state."  The  testimony,  conceded 
to  be  proper  for  the  consideration  of  the 
court,  sustains,  in  our  opinion,  the  claim  of 
appellee  to  the  4%  crops  of  turpentine  boxes 
described  In  the  bill.  The  deed  from  appel- 
lee and  R.  T.  Hall  to  Ellis,  Young  &  Co.  does 
not  embrace  the  4%  crops,  and  the  written 
leases  with  the  Indorsements  thereon,  admit- 
ted to  be  proven  and  in  evidence,  show  title 
in  appellee. 

The  answer  sets  up  as  a  defense  that  appel- 
lee and  Hall  sold  all  the  property  employed 
by  tbem  in  their  turpentine  business  to  Ellis, 
■Young  &  Co.,  who  sold  the  same  property  to 
appellants,  and  that  through  Inadvertence 
the  4%  crops  in  question  here  were  left  out 
of  the  deed  to  Ellis,  Young  &  Co.  Appel- 
lants' deed  from  Ellis,  Young  &  Co.  does  not 
embrace  the  said  4%  crops;  and  while  there 
Is  some  testimony,  brought  out  on  cross- 
examination  of  a  witness  for  appellee,  tend- 
ing to  show  that  appellee  Intended  to  convey 
all  of  his  property  employed  In  the  turpen- 
tine business,  Including  the  crops  in  question, 
to  Ellis,  Young  &  Co.,  still,  the  record  evi- 
dence supports  appellee's  title,  and  there  is 
no  sufficient  parol  testimony  to  overcome  it. 
Appellants  did  not  testify  in  the  case,  and, 
in  fact,  offered  no  evidence  to  sustain  their 
allegation  that  they  purchased  from  Ellis, 
Young  &  Co.  the  crops  claimed  by  appellee. 
The  testimony  places  appellants  in  the  at- 
titude of  trespassers  without  claim  or  color 
of  right  upon  the  lands  on  which  the  boxed 
trees  claimed  by  appellee  are  situated. 

The  second  contention  for  appellants  under 
the  decree  of  June  13th  is  that  the  statute  di- 
recting an  account  of  damages  for  a  mere  tres- 
pass upon  land  in  a  court  of  chancery  is  un- 
constitutional, as  such  causes  of  action  were 
triable  by  Jury  according  to  the  course  of 
the  common  law,  and  secured  to  the  parties 
by  the  third  section  of  the  bill  of  rights  In 
our  constitution.  By  the  second  section  of 
the  statute  referred  to  it  will  be  seen  that 
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claimants  of  timbered  lands  are  given  the 
right  to  Invoke  the  injunctional  power  of  the 
court  to  prevent  the  cutting  of  trees  thereon, 
the  removal  of  logs  therefrom,  the  boxing  or 
scraping  the  trees  for  the  purpose  of  mak- 
ing turpentine,  or  the  removal  of  turpentine 
from  the  land;  and  In  such  suits  the  court 
Is  directed  to  cause  an  account  to  be  taken 
of  the  damage  to  the  complainant  resulting 
from  the  trespasses  before  or  after  the  insti- 
tution of  the  suit,  and  to  decree  payment  of 
the  amounts  shown  to  be  due  upon  such 
accounting.  In  the  case  of  Reddlck  v.  Mef- 
fert,  32  Fla.  409,  13  South.  894,  the  second 
section  of  the  act  in  question,  as  applied  to 
the  facts  of  that  case,  was  recognized  as  be- 
ing valid,  though  its  validity  to  any  extent 
was  not  there  questioned,  and  no  claim  for 
damages  was  Involved.  The  question  pre- 
sented in  the  present  case  demands  a  consid- 
eration of  the  constitutional  guaranty  of  a 
jury  trial  for  the  assessment  of  damages  un- 
der the  conditions  disclosed  by  this  record. 
The  third  section  of  the  bill  of  rights  does 
not  grant  the  right  of  trial  by  jury,  but  se- 
cures or  guaranties  such  right  existing  at 
the  time  of  the  adoption  of  the  constitution. 
We  said  in  Buckman  v.  State,  34  Fla.  48,  15 
South.  697,  that  "when  the  right  of  trial  by 
jury  is  secured  by  constitutional  provision  In 
general  terms  like  ours,  and  without  any 
qualification  or  restriction,  it  must  be  under- 
stood as  retained  In  all  those  cases  that  were 
triable  by  jury  according  to  the  course  of  the 
common  law.  The  provision  hi  the  first  con- 
stitution, framed  in  1838,  that  the  right  of 
trial  by  jury  shall  forever  remain  inviolate, 
contemplated,  without  doubt,  a  continuation 
of  Jury  trials  In  all  cases  where  such  was 
the  practice  at  the  common  law,  and  there 
is  nothing  In  the  subsequent  constitutions  to 
indicate  a  change  of  meaning  In  this  respect" 
We  have  also  held  that  the  tenth  section  of 
the  bill  of  rights  was  designed  as  a  guaranty 
and  protection  of  the  citizen  against  a  trial, 
except  In  certain  enumerated  cases,  unless 
upon  presentment  or  indictment  by  such 
grand  jury  as  was  known  at  the  common 
law.  English  v.  State,  31  Fla.  340,  12  South. 
G91;  Donald  v.  State,  31  Fla.  255,  12  South. 
G95.  The  authorities  with  great  uniformity 
hold  that  constitutional  provisions  like  ours 
were  designed  to  preserve  and  guaranty  the 
right  of  trial  by  Jury  in  proceedings  accord- 
ing to  the  course  of  the  common  law  as 
known  and  practiced  at  the  time  of  the  adop- 
tion of  the  constitution.  Steamboat  Co.  v. 
Roberts,  2  Fla.  102,  48  Am.  Dec.  178,  and 
notes;  Blanchard  v.  Raines'  Ex'x,  20  Fla. 
4G7;  Tabor  v.  Cook,  15  Mich.  322;  Plimpton 
v.  Town  of  Somerset,  33  Vt.  283;  Coal  Co.  v. 
Snowden,  42  Pa.  St.  488,  82  Am.  Dec.  530, 
and  note;  Norris'  Appeal,  64  Pa.  St  275; 
Watts  v.  Griffin,  Litt.  Sel.  Cas.  244. 

Courts  of  chancery  were  not  strictly 
speaking,  courts  of  common  law,  their  juris- 
diction and  practice  being  derived  princi- 
pally from  the  civil  law,  where  no  Jury  was 
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em ployed;  hence  the  guaranty  of  a  trial  by 
Jury  has  no  reference  to  such  courts  In  their 
sphere  of  equity  jurisdiction,  nor  does  It 
extend  to  all  cases  at  law;  as  It  Is  perfectly 
clear  that  there  were  many  proceedings  In 
common-law  courts  In  which  juries  were  not 
used.  Proceedings  in  laying  out  highways 
and  In  assessing  damages  for  the  taking  of 
private  property  for  public  use  (Beekman 
v.  Railroad  Co.,  8  Paige,  45;  Koppikus  t. 
Commissioners,  16  Gal.  248;  Ross  v.  Irving, 
14  111.  171),  the  proceedings  in  many  inferior 
courts,  and  many  summary  proceedings  in 
nisi  prius  courts,  were  without  jury,  and 
the  guaranty  of  Jury  trial  has  no  application 
to  them.  It  Is  not  necessary  to  go  into  an 
enumeration  of  such  cases.  A  principle  has 
been  established  In  the  jurisprudence  of  this 
country  that  new  rights  unknown  to  the 
common-law  procedure  of  trial  by  jury  may 
be  created,  and  provision  made  for  their  de- 
termination in  the  absence  of  a  jury,  with- 
out violating  the  constitutional  provision  we 
are  considering.  But,  while  it  may  be  com- 
petent for  the  legislature  to  create  new  tri- 
bunals without  common-law  powers  to  ad- 
judicate new  rights  without  a  Jury,  the 
mere  change  in  form  of  an  action  will  not 
authorise  the  submission  of  common-law 
rights  to  a  court  in  which  no  provision  is 
made  to  secure  a  trial  by  jury.  A  statute 
in  Michigan  (Laws  1865,  p.  576,  5  4)  provid- 
ed that  any  person  claiming  title  to  lands 
through  the  auditor  general's  deed,  executed 
upon  a  sale  thereof  for  nonpayment  of  tax- 
es, may  file  a  bill  In  chancery  to  quiet  his 
title  without  taking  possession  thereof.  It 
was  claimed  that  the  statute  gave  the  right 
to  file  the  bill  against  one  in  possession  of 
the  land,  although  at  the  time  of  the  adop- 
tion of  the  constitution  under  which  the  act 
was  passed  trials  of  titles  to  lands  were  at 
law.  It  was  held  that  the  statute  did  not 
have  such  meaning,  but,  if  It  did,  the  legis- 
lature was  powerless  to  enact  It  Judge 
Cooley,  speaking  for  the  court  In  Tabor  v. 
Cook,  supra,  said:  "The  present  is  one  of 
those  cases  Where  a  right  to  a  trial  by  jury 
existed  when  the  constitution  was  framed, 
and  that  right  must  therefore  remain. 
Whatever  proceeding  the  legislature  author- 
izes for  the  determination  of  adverse  claims, 
the  right  of  the  party  in  possession  to  a 
jury  trial  must  be  kept  In  view,  and  some 
mode  pointed  out  by  which  he  can  demand 
It  In  civil  cases  at  law,  including  eject- 
ment suits,  provision  Is  made  by  statute  and 
rule  whereby  either  party  may  obtain  a 
jury;  but  there  is  no  such  provision  for 
cases  In  chancery,  and  it  Is  only  In  special 
cases,  where  the  court  desires  the  verdict  of 
a  jury  for  its  own  guidance,  that  issues 
in  chancery  can  go  before  a  jury  at  all. 
A  defendant  in  chancery,  therefore,  can- 
not waive  a  jury  by  failing  to  demand  it, 
because  no  mode  Is  provided  by  which  any 
such  demand  can  be  made;  and  a  stat- 
ute which  should  authorize  a  bill  in  the 


nature  of  an  ejectment  bill,  without  at  the 
same  time  providing  some  means  by  which 
a  Jury  could  be  had  at  the  option  of  the 
defendant  would  be  In  palpable  disregard 
of  the  provisions  of  the  constitution  which 
we  have  quoted."  This  court  said  In  Steam- 
boat Co.  v.  Roberts,  2  Fla.  102,  that 
this  guaranty  of  trial  by  Jury  "has  always 
been  an  object  of  deep  interest  and  solici- 
tude, and  every  encroachment  upon  It  has 
been  watched  with  great  jealousy."  The 
language  of  the  court  In  Plimpton  v.  Town 
of  Somerset,  supra,  is  that  "the  constitution 
was  intended  to  provide  for  the  future  as 
well  as  the  past,  to  protect  the  rights  of  the 
people  by  every  safeguard  which  their  wis- 
dom and  experience  then  approved,  wheth- 
er those  rights  then  existed  by  rules  of  the 
common  law,  or  might  from  time  to  time 
arise  out  of  subsequent  legislation.  All  the 
rights,  whether  then  or  thereafter  arising, 
which  would  properly  fall  into  those  classes 
ot  rights  to  which  by  the  course  of  the  com- 
mon law  the  trial  by  Jury  was  secured, 
were  intended  to  be  embraced  within  this 
article.  Hence,  it  is  not  the  time  when  the 
violated  right  first  had  Its  existence,  nor 
whether  the  statute  which  gives  rise  to  It 
was  adopted  before  or  after  the  constitution, 
that  we  are  to  regard  as  the  criterion  of  the 
extent  of  this  provision  of  the  constitution; 
but  it  is  the  nature  of  the  controversy  be- 
tween the  parties,  and  its  fitness  to  be  tried 
by  a  Jury  according  to  the  rules  of  the  com- 
mon law,  that  must  decide  the  question.'* 
This  opinion  also  very  properly  states  that 
the  "constitution  should  be  construed  In  the 
spirit  with  which  it  was  enacted,  and  that 
any  restriction  of  its  present '  application 
should  come,  not  through  legislation  and 
judicial  construction,  but  from  the  direct, 
constitutional,  and  considerate  action  of  the 
people." 

By  looking  into  the  jurisdiction  of  the 
court  of  chancery  we  find  that  originally  it 
did  not  entertain  jurisdiction  to  enjoin  a 
trespass  upon  land,  but,  In  analogy  to  the 
remedy  of  Injunction  to  prevent  waste,  de- 
pendent upon  privity  of  title  between  the 
parties,  courts  of  equity  extended  the  reme- 
dy to  cases  of  trespass  without  privity  of 
title  under  certain  conditions.  This  exten- 
sion of  the  remedy  of  injunction  took  place 
prior  to  the  formation  of  our  first  constitu- 
tion, in  1838.  The  basis  of  the  jurisdiction 
in  such  cases  was  the  probability  of  Irrep- 
arable injury,  the  inadequacy  of  a  pecun- 
iary compensation,  the  destruction  of  the  es- 
tate in  the  character  in  which  it  had  been 
enjoyed,  or  the  prevention  of  a  multiplicity 
of  suits  where  the  right  to  the  property  was 
controverted  by  numerous  persons,  each  In- 
sisting on  his  Individual  right  The  courts 
were  practically  unanimous  in  announcing 
the  rule  that  something  more  then  a  mere 
trespass,  susceptible  of  adequate  remunera- 
tion, must  be  shown,  before  a  court  of  equi- 
ty will  exercise  jurisdiction.  Carney  v.  Had- 
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ley,  32  Fla.  344,  14  South.  4;  Indian  River 
Steamboat  Co.  v.  East  Coast  Transp.  Co., 
28  Fla.  387,  10  South.  480;  Burns  v.  San- 
derson, 13  Fla.  381;  Jerome  v.  Ross,  7  Johns. 
Ch.  315;  McMillan  v.  Ferrell,  7  W.  Va.  223; 
Gause  v.  Perkins,  3  Jones,  Eq.  177;  Powell 
v.  Cheshire,  70  Ga.  357;  2  Beach,  InJ.  §  1125 
et  seq.;  Kerr,  InJ.  p.  112  et  seq.    What  will 
constitute  irreparable  injury,  when  a  pecun- 
iary recovery  at  law  will  be  inadequate,  or 
what  will  amount  to  a  destruction  of  the 
estate  in  the  character  in  which  it  has  been 
held,  has  given  rise  to  diversity  of  opinion. 
In  England,  after  the  court  of  chancery  com- 
menced to  grant  injunctions  in  cases  of  tres- 
pass, the  remedy  was  eventually  pressed  to 
the  extent  of  restraining  the  cutting  of  tim- 
ber trees,  on  the  ground  that  it  was  destruc- 
tive, and  took  away  the  substance  of  the 
land;  but,  without  some  element  of  irrep- 
arable injury  in  addition  to  the  mere  de- 
struction of  the  timber,  the  court  did  not  ex- 
ercise such  Jurisdiction,  up  to  the  time  of 
the  formation  of  our  first  constitution,  in 
1838;   and  in  the  early  settlement  of  this 
country,  when  forest  timber  was  abundant, 
the  court  of  chancery  would  not  enjoin  and 
dispose  of  the  entire  case,  unless  irrepara- 
ble injury,  such  as  a  verdict  at  law  could  not 
adequately   atone   for,   was   alleged  and 
shown.    It  must  be  conceded  that  lately  the 
Jurisdiction  of  the  court  has  been  extended 
in  some  cases  to  the  prevention  of  Injury 
or  destruction  of  the  ordinary  growth  on 
timbered  lands,  upon  the  theory  that  it  is  de- 
structive of  the  estate,  but  an  examination 
of  the  cases  shows,  in  our  opinion,  that  up 
to  the  time  when  the  right  of  trial  by' Jury  in 
common-law  cases  was  secured  here  by  con- 
stitutional provision,  an  injunction  would 
not  be  granted  in  chancery  to  restrain  the 
cutting  of  ordinary  growth  on  timbered 
lands,  unless  the  injury  was  irreparable,  so 
that  full  and  adequate  relief  could  not  be 
granted  at  law,  or  where  the  trespass  went 
to  the  destruction  of  the  property  as  it  had 
been  enjoyed,  or  where  it  was  necessary  to 
prevent  a  multiplicity  of  suits.    In  addition 
to  the  cases  already  cited,  the  following  bear 
upon  the  Jurisdiction  of  the  court  of  chan- 
cery to  enjoin,  Um>  cutting  of  timber:  Green 
v.  Keen,  4  Md.  98;  Shipley  v.  Bitter,  7  Md. 
408;  Powell  v.  Rawlings,  38  Md.  239;  Thomp- 
son v.  Williams,  1  Jones,  Eq.  176;  Cowles 
v.  Shaw,  2  Iowa,  496;  Stevens  v.  Bee  km  an, 
1  Johns.  Ch.  818;  Thatcher  v.  Humble,  67 
Ind.  444;  Hillman  v.  Hurley,  82  Ky.  620. 

It  was  a  fundamental  doctrine  of  a  court 
of  equity,  as  stated  by  Pomeroy  (1  Eq.  Jur. 
§  181),  that  when  the  court  "has  Jurisdiction 
over  a  cause  for  any  purpose,  it  may  retain 
the  cause  for  all  purposes,  and  proceed  to  a 
final  determination  of  all  the  matters  at  is- 
sue. For  this  reason,  if  the  controversy  con- 
tains any  equitable  feature,  or  requires  any 
purely  equitable  relief  which  would  belong 
to  the  exclusive  Jurisdiction,  or  invokes  any 
matter  pertaining  to  the  concurrent  Jurisdic- 
.   v.l8so.no.27— 55 


tlon  by  means  of  which  a  court  of  equity 
could  acquire,  as  it  were,  a  partial  cogni- 
sance of  it,  the  court  may  go  on  to  a  complete 
adjudication,  and  may  thus  establish  purely 
legal  rights  and  grant  legal  remedies  which 
would  otherwise  be  beyond  the  scope  of  its 
authority."    The  decision  of  this  court  in 
the  case  of  Griffin  v.  Fries.  23  Fla.  173,  2 
South.  266,  was  based  upon  this  principle. 
The  same  principle  Is  announced  In  Rail- 
way Co.  v.  McKenaie,  85  Ala.  546,  5  South. 
322.    It  may  be  safely  stated  that  in  all 
those  cases  in  which  a  court  of  equity,  prior 
to  the  adoption  of  the  constitution  guaranty- 
ing a  trial  by  Jury,  and  by  virtue  of  its  gen- 
eral or  concurrent  Jurisdiction  for  one  pur- 
pose, had  proceeded  to  a  complete  adjudica- 
tion of  the  entire  case,  even  to  the  settle- 
ment of  legal  rights  which  otherwise  would 
be  beyond  its. powers,  it  cannot  be  success- 
fully claimed  that  the  guaranty  of  trial  by 
Jury  exists  as  to  the  legal  right.    But/ while 
this  is  true,  we  are  not  prepared  to  recognize 
the  power  in  the  legislature  to  confer  equity 
Jurisdiction  to  grant  injunctions  in  matters 
in  respect  to  which  such  Jurisdiction  did  not 
exist  before  the  adoption  of  the  constitution, 
and  draw  to  it  a  legal  cause  of  action  cog- 
nizable exclusively  in  a  law  court,  and  tri- 
able by  Jury,  and  have  both  tried  by  the 
court  without  a  jury.   Should  such  a  power 
be  conceded  in  the  legislature,  it  is  not  per- 
ceived where  the  limit  of  the  power  to  abol- 
I  ish  jury  trials  in  cases  existing  according  to 
;  the  course  of  the  common  law  would  be 
;  placed.    Scott  v.  Neely,  140  U.  S.  106, 11  Sup. 
Ct  712. ,  Before  reverting  to  the  statute  un- 
der which  the  bill  was  filed  in  the  present 
case,  further  reference  to  the  practice  of 
chancery  In  granting  injunctions  to  restrain 
trespasses  is  necessary.    The  complainant 
;  was  required  to  have  title,  and,  as  a  general 
|  rule,  be  in  possession,  before  he  could  ask 
the  aid  of  the  court;  and  if  his  title  was 
brought  in  question  by  the  defendant,  the 
court  ordinarily  would  not  enjoin,  or,  if  an 
injunction   had  been  granted,  would  not 
,  make  it  perpetual,  until  the  title  had  been 
established  at  law.    A  mere  denial  of  com- 
plainant's title  was  not  sufficient,  and  to  en- 
title the  defendant  to  a  trial  at  law  his  title 
must  be  based  upon  facts  showing  a  sub- 
i  stantial  dispute  of  complainant's  title.  2 
i  Beach,  InJ.  H  1139,  1140.  It  was  also  early 
!  established  that  the  court  would  Interfere  by 
I  Injunction  to  prevent  a  trespass  in  some 
J  cases  where  the  title  was  in  dispute,  but 
this  was  in  aid  of  a  suit  at  law,  and  the  court 
:  interfered,  not  for  the  purpose  of  trying  the 
legal  title,  but  to  preserve  the  property  pend- 
1  ing  the  suit  over  the  title  at  law.    West  v. 
!  Walker,  8  N.  J.  Eq.  279,  note  A;  Sbubrick 
i  v.  Guerard,  2  Desaus.  Eq.  616;  Wads  worth 
■  v.  Goree.  96  Ala.  227,  10  South.  848;  Bacon 
,  v.  Jones,  4  Mylne  &  C.  433. 

It  is  evident,  we  think,  that  the  statute  has 
!  extended  the  powers  of  the  court  of  chan- 
!  eery,  in  the  cases  provided  for,  beyond  the 
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limit  of  Its  jurisdiction  as  exercised  when 
the  right  of  trial  by  Jury  was  secured  in 
this  state  by  constitutional  provision.  Claim- 
ants of  timbered  lands  are  given  by  the 
statute  not  only  the  right  of  an  injunction 
for  the  trespasses  mentioned,  but  also  to 
have  an  account  taken  of  the  damages  re- 
sulting therefrom,  and  this  without  refer- 
ence to  the  character  of  the  Injury  as  being 
irreparable,  the  solvency  of  the  trespasser, 
or  the  adequacy  of  the  legal  remedy  for  the 
wrong.  The  bill,  It  is  apparent,  does  not  al- 
lege a  case  sufficient  for  the  interposition  of 
a  court  of  chancery  to  assess  damages  inde- 
pendent of  the  statute,  and  while  it  may  be 
conceded  that,  in  reference  to  the  entire  sub- 
ject-matter of  recognized  equitable  jurisdic- 
tion, the  legislature  may  modify  or  expand 
the  powers  of  the  court  as  to  such  matters, 
this  cannot  be  done  to  the  extent  of  depriv- 
ing a  party  of  a  right  guarantied  to  him  by 
the  constitution.  No  doubt  can  exist  that 
the  recovery  of  damages  for  a  mere  trespass 
was  by  legal  remedy  according  to  the  course 
of  the  common  law  in  which  a  Jury  was  em- 
ployed. The  action  of  trespass  was  a  well- 
recognized  legal  remedy,  and  at  the  time  of 
the  adoption  of  our  first  constitution  the 
court  of  chancery  did  not  enjoin  a  mere  tres- 
pass, and  assess  the  damages  Incident  there- 
to, unless  some  recognized  equitable  ground 
for  the  court's  interference  was  alleged  and 
shown.  The  statute  authorizes  an  injunc- 
tion against  certain  specified  trespasses  on 
timbered  lands;  and  to  the  extent  of  confer- 
ring the  power  to  prevent,  under  the  condi- 
tions prescribed,  the  unauthorized  entry  up- 
on such  lands  and  committing  the  acts  men- 
tioned, we  see  no  good  reason  why  it  may 
not  bo  done;  but  to  the  extent  of  authoriz- 
ing a  court  of  equity  to  assess  damages  for 
a  trespass  under  the  conditions  prescribed 
by  the  statute,  It  is  unauthorized.  It  de- 
prives a  party  of  the  right  of  trial  by  jury 
In  a  case  according  to  the  course  of  the  com- 
mon law  when  the  constitution  was  adopted. 
Of  course,  where  the  court  of  chancery,  in 
the  exercise  of  either  its  general  or  concur- 
rent jurisdiction,  assumes  the  right  to  enjoin 
a  trespass,  it  may.  In  order  to  do  complete 
justice  In  the  case,  assess  the  damage  result- 
ing therefrom;  but  it  is  nut  competent,  in 
our  judgment,  for  the  legislature  to  confer 
the  power  to  eujoin  in  cases  where  it  did  not 
exist  before,  and  at  the  same  time  draw  to 
it  the  Incidental  power  to  assess  damages  in 
a  case  clearly  triable  at  law  by  a  Jury. 

Our  conclusion  is  that  the  order  of  June 
13th,  directing  the  master  to  assess,  was  er- 
roneous. We  do  not  discover  any  error  In 
the  order  of  July  1,  1801,  the  only  other  or- 
der from  which  an  appeal  was  taken.  In 
the  order  of  June  13th  the  court,  in  direct- 
ing an  account  of  the  damages  to  be  taken, 
restrained  appellants  from  further  trespass- 
ing upon  the  premises  of  appellee,  and  the 
order  of  July  1st  was  made  on  motion  to  con- 
firm the  master's  report  of  the  damages.  As 


has  been  stated,  the  testimony  placed  appel- 
lants in  the  attitude  of  trespassers  without 
color  of  title,  and  on  such  showing  the  court 
was  authorized  to  arrest  any  further  tres- 
passing upon  the  premises  in  question.  This 
order  will  be  affirmed.  The  order  of  June 
13,  1891,  directing  an  account  of  the  dam- 
ages to  be  taken,  will  be  reversed,  and  It  is 
so  ordered. 


BACON  et  si.  v.  GREEN. 
(Supreme  Court  of  Florida.    July  30,  1894.) 
Attachment— Supersedeas— Effect. 

1.  At  common  law,  a  supersedeas,  in  order 
to  stay  proceedings  on  an  execution,  must  be  per- 
fected before  the  issuance  and  levy  of  the  ex- 
ecution; and,  where  a  sheriff  made  a  levy  before 
a  supersedeas  attached,  he  was  required  to  pro- 
ceed to  sell,  without  regard  to  the  subsequent  al- 
lowance of  the  supersedeas.  The  effect  of  the 
statute  (Rev.  St.  §  1272)  providing  that  the  al- 
lowance and  perfection  of  a  supersedeas  shall 
suspend  all  further  proceedings  in  relation  to  the 
judgment  is  to  change  the  common-law  rale  re- 
quiring or  permitting  a  sale  of  property  after  the 
perfection  of  the  supersedeas,  though  the  levy 
should  be  made  before  the  allowance  of  such 
writ. 

2.  A  supersedeas  has  the  effect  to  suspend 
all  further  proceedings  in  relation  to  a  judgment 
superseded,  but  it  does  not,  like  a  reversal,  an- 
nul it.  The  supersedeas,  being  preventive  in 
its  nature,  does  not  set  aside  what  the  trial  court 
has  adjudicated,  but  stays  further  proceeding* 
in  relation  to  the  judgment  until  the  appellate 
court  acts  thereon. 

3.  Where  personal  property  has  been  seized 
under  a  writ  of  attachment  issued  in  a  suit  at 
law,  and  remains  in  the  hands  of  the  sheriff 
without  being  replevied,  and,  after  the  attach- 
ment has  been  sustained  on  a  traverse  of  the 
affidavit,  such  property,  still  remaining  in  the 
hands  of  the  sheriff,  is  specifically  condemned, 
by  final  judgment  rendered  for  the  plaintiff,  to  be 
sold  to  pay  the  judgment,  a  supersedeas  per- 
fected on  a  writ  of  error  from  the  judgment 
will  not  have  the  effect  to  restore  the  property, 
in  the  hands  of  the  sheriff  and  condemned  to  be 
sold,  to  the  plaintiff  in  error. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Marion  county. 

Assumpsit  by  L.  N.  Green  against  Mark  it- 
Bacon  and  others.  There  was  a  judgment 
for  plaintiff,  and  said  defendant  brought  er- 
ror, and  thereafter  filed  an  original  petition 
against  defendant  in  error  and  others  for  a 
rule  to  show  cause  why  they  should  not  be 
adjudged  In  contempt.  Defendants  in  the 
rule  filed  answers,  to  which  plaintiff  In  error 
demurred.    Demurrers  overruled. 

In  1888  L.  N.  Green  Instituted  an  action  of 
assumpsit  against  Delos  H.  Bacon.  Adolphns 
H.  Bacon,  and  Mark  R.  Bacon,  In  the  circuit 
court  for  Marion  county;  and  on  the  28th  day 
of  October  of  that  year  a  writ  of  attachment 
was  issued  in  said  suit,  and  was  levied  upon 
an  undivided  one-half  interest  in  six  abstract 
books  ("Walton's  System")  and  three  tables 
then  in  the  office  of  the  Bacon  &  Adams  Ab- 
stract Company,  as  the  property  of  defendant 
Mark  It.  Bacon.  Upon  the  levy  of  the  at- 
tachment, the  sheriff  took  the  property  into 
his  custody.    Mark  R.  Bacon  filed  a  traverse 
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of  the  affidavit  for  the  writ  of  attachment, 
and  also  pleas  to  the  declaration.  Issues 
were  made  on  the  pleas,  but  it  is  not  material 
to  the  present  proceedings  that  special  no- 
tice be  taken  of  the  action  of  the  court  on 
the  pleas.  A  trial  on  the  traverse  of  the  at- 
tachment affidavit  resulted  in  a  verdict  favor- 
able to  the  plaintiff,  during  a  term  of  the 
court  held  in  October,  1889,  and  the  cause,  on 
the  main  issues,  was  continued  for  the  term. 
At  a  term  of  court  held  in  October,  1800, 
plaintiff  obtained  a  verdict  against  defendant 
Mark  R.  Bacon  for  $1,949.91,  and  Judgment 
was  entered  on  the  18fh  day  of  said  month 
for  said  sum  and  costs;  and  it  was  also  or- 
dered, considered,  and  adjudged  by  the  court 
that  the  property  levied  on  under  the  writ  of 
attachment  issued  in  the  cause  be  condemned 
to  be  sold  in  satisfaction  of  said  judgment, 
according  to  the  laws  of  Florida  and  the  rules 
of  court  in  such  case  provided.  The  defend- 
ant Mark  R.  Bacon  sued  out  a  writ  of  error  ■ 
on  the  20th  day  of  May,  1891,  to  the  judg-  , 
ment  rendered  against  him;  and  on  the  21st 
day  of  November,  1892,  it  was  ordered  by 
this  court  that  the  said  writ  of  error  operate 
as  a  supersedeas  to  the  said  judgment  against 
Bacon,  upon  his  filing  in  the  office  of  the 
clerk  of  the  circuit  court  for  Marion  county  a 
bond  in  a  sum  sufficient  to  cover  the  amount 
for  which  said  judgment  was  rendered,  to- 
gether with  costs,  and  conditioned  and  ap- 
proved hi  accordance  with  the  requirements  | 
of  section  1272  of  the  Revised  Statutes.  On 
the  18th  day  of  June,  1894,  the  plaintiff  In  | 
error,  Mark  R.  Bacon,  filed  in  this  court  a 
petition  against  B.  Du  Pre  Hodge,  sheriff  of 
Marion  county,  L.  N.  Green,  and  G.  E.  Con- 
ner, asking  for  a  rule  requiring  them  to  show 
cause  why  they  should  not  be  adjudged  in 
contempt  of  this  court  for  violating  the  su- 
persedeas granted  in  said  cause.  A  rule  nisi 
was  granted  on  the  petition,  and  our  action 
now  will  be  confined  to  the  questions  arising 
under  the  rule. 

The  rule  nisi,  embodying  the  allegations  of 
the  petition,  alleges  that  L.  N.  Green  ob- 
tained a  judgment  against  Mark  R.  Bacon  in 
November,  1800,  for  $1,949.91.  and  that  on 
the  21st  day  of  November,  1892,  the  order  of 
supersedeas  to  said  judgment,  above  recited, 
was  granted,  and  that  on  the  20th  day  of  that 
month  a  bond  was  executed  and  filed  In  ac- 
cordance with  the  order  of  supersedeas,  all  of 
which  was  known  to  Hodge,  Green,  and  Con- 
ner; that,  notwithstanding  said  supersedeas, 
Hodge,  sheriff  of  Marion  county,  acting  un- 
der and  by  the  advice  of  I*.  N.  Green,  plain- 
tiff in  said  cause,  on  the  27th  day  of  Novem- 
ber, 1893,  entered  the  office  of  the  Marlon 
County  Abstract  Company,  in  Ocala,  Fla.  (of 
which  company  Mark  R.  Bacon  was  a  mem- 
ber, and  in  the  property  of  which  he  then 
had,  and  still  has,  an  undivided  one-half  In- 
terest), and  did  then,  without  the  consent  of 
Bacon,  seize  and  take  possession  of  his  in- 
terest in  the  property  of  said  abstract  com- 
pany, including,  among  other  things,  certain 


abstract  books  and  blotters  containing  trans- 
fers from  the  public  records  of  said  county, 
and  that  said  seizure  was  pretended  to  be 
made  by  virtue  of  proceedings  theretofore 
had  in  the  said  cause,  all  of  which  had  been 
and  was  then  superseded  under  the  said  or- 
der of  court  made  on  the  21st  day  of  Novem- 
ber, 1892;  that  after  said  seizure  the  said 
sheriff  refused,  and  still  refuses,  to  allow 
Bacon,  or  any  one  in  his  behalf,  to  have  any 
access  to  said  books,  blotters,  or  other  prop- 
erty taken  and  held  by  him  as  said  sheriff; 
and  that  the  other  one-half  interest  in  the 
said  property  of  said  company  was  owned 
wholly  or  in  part  by  the  wife  of  C.  B.  Con- 
ner, who  was  then  acting,  or  pretending  to 
act,  for  her.  It  Is  further  alleged  that 
Hodge,  as  sheriff  aforesaid,  had  placed  the 
said  half  Interest  of  Bacon  In  said  books  and 
blotters  into  the  custody  of  C.  E.  Conner, 
who  holds  them,  and  who  refuses  to  make 
any  account  of  the  profits  arising  from  the 
use  of  said  books  from  the  27th  day  of  No- 
vember, 1893,  to  Bacon,  or  to  allow  him  to 
share  in  said  profits,  or  have  any  manage- 
ment or  control  of  said  books  and  blotters. 
There  is  also  an- allegation  that  Conner,  act- 
ing for  said  sheriff,  had  made  copies  of  said 
books,  or  portions  of  them,  which  he  claimed 
to  be  his  private  property,  and  that  he  had 
failed  and  neglected  to  transfer  conveyances 
of  record  to  the  old  books,  but  had  entered 
them  In  the  new  books,  all  which  was  calcu- 
lated to  render  the  interest  of  said  Bacon  in 
said  books  valueless. 

L.  N.  Green,  in  answer  to  the  rule  nisi,  suys 
that,  as  shown  by  the  record  in  the  cause,  the 
writ  of  attachment  issued  thereon  was  levied 
by  E.  T.  Williams,  sheriff  of  Marlon  county, 
on  the  2Gth  day  of  October,  1888,  upon  the 
Interest  of  Mark  R.  Bacon  In  the  books  and 
blotters  mentioned  in  the  rule,'  and  said  Inter- 
est was  taken  by  the  sheriff  into  his  custody 
and  control;  that  from  the  day  said  writ  of 
attachment  was  levied  upon  said  books  and 
blotters,  until  now,  neither- Bacon,  nor  any 
one  for  him,  has  retaken  possession  of  the 
property  levied  upon,  by  action  of  replevin,  or 
by  giving  a  forthcoming  bond,  or  by  any 
method  provided  by  law;  and  that  the  same 
lias  remained  in  the  custody  and  control  of 
the  sheriff  of  Marion  county,  or  his  duly- 
authorized  agent,  under  the  writ  of  attach- 
ment which  was  sustained  upon  the  trial  of 
the  issue  raised  thereon.  Further,  that  after 
a  final  judgment  had  been  rendered  in  the 
cause,  and  on  the  5th  day  of  November,  1890, 
an  execution  was  issued  upon  said  judgment, 
and  was  levied  by  the  sheriff,  on  the  10th 
flay  of  the  same  month,  upon  the  property 
covered  by  the  attachment,  and  that  there- 
after the  order  for  supersedeas  was  granted, 
and  bond  executed  In  compliance  therewith; 
that  upon  filing  said  bond  the  sheriff  of  Marl- 
on county  ceased  further  proceedings  towards 
selling  said  property  which  had  been  adver- 
tised for  sale,  being  advised  that  he  had  no 
right  to  sell  after  the  execution  of  the  bond* 
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which  caused  the  writ  of  error  to  operate  as. 
a  supersedeas.  It  is  further  alleged  that 
some  time  during  the  year  1893  he  (Green) 
heard  that  Bacon  had  arrived  In  Oca  la,  and 
was  trying  to  dispose  of  his  Interest  In  said 
books  and  blotters,  and  that  he  (Green)  in- 
formed Hodge,  the  successor  of  Williams,  of 
what  he  had  heard,  and  that  he  was  of  the 
opinion  that,  if  Bacon  was  permitted  to  get 
possession  and  dispose  of  said  "books  to  a  bona 
fide  purchaser,  the  said  lien  of  the  attach- 
ment would  be  lost,  and  all  chance  of  satis- 
fying the  judgment  against  Bacon,  or,  in 
event  the  judgment  should  be  reversed,  of  re- 
covering the  amount  due  him  (Green)  by  said 
Bacon,  would  be  gone;  that,  since  the  judg- 
ment was  obtained,  Bacon  had  married,  and 
was  the  head  of  a  family.  Green  denies  that 
he  ever  advised  or  instructed  Hodge  to  seize 
and  take  charge  of  the  Interest  of  Bacon  In 
said  abstract  books,  against  his  wishes,  or  to 
keep  him  out  of  possession  thereof,  and  avers 
that  he  never  so  advised  him,  and  that  Bacon 
was  bo  informed  by  him  (Green)  prior  to  the 
Issuance  of  the  rule.  He  admits  that  at  all 
times  he  has  objected  to  the  sheriff's  permit- 
ting Bacon  or  his  agents  to  take  possession 
of  said  abstract  books  until  he  should  execute 
a  good  forthcoming  bond,  or  obtain  possession 
thereof  by  some  process  known  to  the  law, 
and  that,  if  this  objection  and  protestation  on 
his  part  constitutes  a  contempt  of  court,  it  was 
not  so  Intended;  that  it  was,  and  still  is,  his 
honest  intention  to  retain  any  and  all  chances 
he  thinks  himself  legally  entitled  to,  In  order 
to  recover  the  amount  of  bis  judgment  against 
Bacon,  believing  that  if  by  any  means  the  lien 
secured  by  the  writ  of  attachment  should  be 
lost,  and  in  the  event  of  a  reversal  of  the 
judgment  of  the  lower  court,  there  would  be 
little  or  no  use  proceeding  to  recover  the 
amount  due  him;  and  that  his  objections 
were  made  with  the  honest  belief  that  the 
sheriff  was  entitled  to  the  custody  and  control 
of  said  abstract  books. 

Sheriff  Hodge  answers,  in  substance,  that 
he,  as  the  successor  of  E.  T.  Williams,  former 
sheriff,  is  informed  that  the  said  interest  of 
Bacon  in  the  abstract  books,  since  the  levy 
of  the  attachment  in  the  cause,  has  been  in 
charge  of  a  person  acting  under  the  authority 
of  said  former  sheriff,  and  he  denies  that  on 
the  27th  day  of  November,  1893,  or  at  any 
time,  he  seized  and  took  charge  and  possession 
of  the  said  Interest  of  Bacon  In  said  books,  as 
he  has  alleged;  that  some  time  In  November, 
1893,  he  was  notified  In  writing  by  L.  N. 
Green  that  the  latter  would  hold  him,  as  sher- 
iff, responsible  for  any  loss  of  security  by 
reason  of  Bacon's  taking  and  selling  his  in- 
terest In  said  books  levied  on  under  the  judg- 
ment; that  upon  investigation  he  ascertained 
that  the  said  interest  of  Bacon  had,  since  the 
levy  of  the  attachment,  been  in  charge  of  a 
person  acting  under  the  authority  of  the  sher- 
iff, and  that  acting  upon  legal  advice,  and 
with  no  intention  to  disregard  the  writ  or 
process  of  this  court,  but  striving  to  do  what 


he  was  advised  to  be  his  duty  In  the  premise?, 
he  appointed  Conner,  who  was  in  possession 
of  said  books,  by  virtue  of  owning  an  undi- 
vided half  interest  In  the  same,  to  retain  cus- 
tody of  the  interest  in  the  books  levied  on 
pending  the  litigation,  and  that  If  Conner  ha* 
denied  Bacon  access  to  said  books,  or  has 
made  transfers  from  them  to  new  books,  ot 
has  failed  to  transfer  conveyances  of  record 
to  said  books,  he  (the  said  sheriff)  knew  'noth- 
ing of  it,  and  that,  if  said  Conner  so  acted,  It 
was  not  due  to  any  advice,  direction,  or  in- 
struction from  him;  and  that.  In  all  such 
matters,  Conner  acted  as  owner  of  a  half  in- 
terest in  said  books,  in  his  own  right  as  own- 
er. Hodge  submits  to  the  court  whether,  un- 
der the  facta  of  the  case,  the  said  supersedeas 
bond  executed  by  Bacon  entitles  him  to  the 
custody  of  his  said  interest  In  said  books,  and 
whether  he,  as  sheriff,  is  authorized  to  relin- 
quish possession  and  control  of  the  same,  and, 
disclaiming  any  intention  to  commit  a  con- 
tempt of  the  process  of  this  court,  expresses  a 
willingness  to  obey  its  orders  in  the  premises. 

Conner  admits  that  he  was  in  custody  of 
the  half  Interest  of  Bacon  in  the  abstract 
books,  but  alleges  that  he  holds  them  under 
authority  of  Sheriff  Hodge.  He  denies  that 
he  has  made  transfers  from  the  abstract  books 
seized  by  the  sheriff,  or  that  he  has  refused 
to  allow  Bacon  to  examine  the  books,  oth- 
er allegations  are  made  by  Conner,  but  it 
is  not  deemed  necessary  to  refer  to  them  in 
disposing  of  the  matters  before  us. 

The  answers  have  been  demurred  to  on  the 
ground  that  the  effect  of  the  supersedeas  per- 
fected In  the  cause  was  to  restore  the  prop- 
erty levied  on  to  the  defendant  in  execution. 

Hugh  E.  Miller  and  John  E.  Sickeis,  for 
plaintiff  in  error.  Louen  N.  Green,  In  pro. 
per. 

MABRY,  C.  J.  (after  stating  the  facts). 
From  the  record  before  us,  it  is  made  to  ap- 
pear that  the  attachment  Issued  in  the  suit 
of  L.  N.  Green  against  Mark  R.  Bacon  et 
al.  was  levied  upon  Bacon's  Interest  In  cer- 
tain abstract  books,  and  upon  a  traverse  of 
the  affidavit  for  the  attachment  the  latter 
was  sustained.  It  is  further  made  to  ap- 
pear that  a  final  judgment  was  subsequently 
rendered  In  Green's  favor,  and  the  property 
attached  condemned  to  be  sold  to  pay  said 
Judgment,  and  also  that  an  execution  had 
been  issued  and  levied  upon  the  property 
attached  before  the  supersedeas  was  per- 
fected by  executing  the  required  bond,  aft- 
er the  supersedeas  bond  was  filed,  the  sheriff 
suspended  further  proceedings  under  the 
execution,  but  still  retains  possession  of  the 
property  seized  under  the  attachment  writ, 
and  condemned  to  be  sold  to  pay  the  Judg- 
ment. No  new  process  was  issued  after  the 
perfection  of  the  supersedeas,  and  no  fur- 
ther proceedings  were  had  by  the  sheriff  un- 
der the  Judgment,  except  to  retain  the  prop- 
erty, which  had  been  in  custody  since  the 
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date  of  the  levy  of  the  attachment  writ  The 
common-law  rule  la  that  a  supersedeas,  In 
order  to  stay  proceedings  on  an  execution, 
must  be  perfected  before  the  issuance  and 
levy  of  the  execution,  and,  where  a  sheriff 
has  made  a  levy  before  the  supersedeas  at- 
taches, he  must  proceed  to  sell,  without  re- 
gard to  a  subsequent  allowance  of  such  writ. 
Meriton  v.  Stevens,  Willes,  271;  Boyle  v. 
Zacharie,  6  Pet.  648;  Express  Co.  v.  Landes, 
6  Minn.  564  (Gil.  400).  Our  statute  provides 
when  a  writ  of  error  shall  operate  as  a 
supersedeas  as  of  course,  and  when  it  shall 
operate  as  a  supersedeas  only  by  virtue  of 
a  special  order  made  for  that  purpose. 
When  such  order  is  made,  as  was  done  in 
the  case  before  us,  and  bond  given,  che 
clerk,  or  judge,  if  there  be  no  clerk,  shall  in- 
dorse on  the  writ  of  error  that  it  shall  be  a 
supersedeas.  And  the  further  provision  of 
the  statute  is  that  "the  said  writ  and  en- 
dorsement shall  be  obeyed  as  such,  sus- 
pending all  further  proceedings  in  relation 
to  said  judgment,  in  and  by  the  officers  of 
the  said  court  below."  Rev.  St  £  1272.  The 
statute  In  force  on  the  subject  prior  to  the 
adoption  of  the  revision  was  substantially 
the  same  as  above.  Thomp.  Dig.  p.  447, 
8  4.  The  provision  of  the  statute  as  to  the 
supersedeas  suspending  all  further  pro- 
ceedings in  relation  to  the  judgment  has  the 
effect  in  our  opinion,  to  change  the  common- 
law  rule  as  to  a  sale  under  an  execution  lev- 
ied, but  not  completed  by  actual  sale,  before 
supersedeas  perfected.  The  common-law 
theory,  that  the  levy  and  sale  under  an  exe- 
cution are  Indivisible,  and  the  execution 
must  be  regarded  as  executed  from  the  time 
of  levy,  Is  overcome  by  the  provision  of  our 
statute  that  the  supersedeas  suspends  all 
further  proceedings  in  relation  to  the  judg- 
ment. The  sale  under  an  execution  emanat- 
ing from  the  judgment  would  be  a  further 
proceeding  In  relation  to  the  judgment  with- 
in the  meaning  of  the  statute. 

Counsel  for  the  rule  contend  that  the 
effect  of  the  supersedeas  is  not  only  to  sus- 
pend all  further  proceedings  in  relation  to 
the  judgment,  but  to  restore  the  property 
levied  upon  under  the  execution  to  plaintiff 
in  error,  and  that  the  supersedeas  bond  af- 
fords the  relief  or  security  to  defendant  In 
error  In  case  he  sustains  damage  for  a 
wrongful  prosecution  of  the  writ  The  rec- 
ord before  us,  on  which  the  supersedeas  was 
granted,  does  not  present  a  case  of  a  simple 
personal  judgment,  from  which  an  execution 
had  issued  and  was  levied  upon  personal 
property.  Along  with  the  action  of  assump- 
sit the  plaintiff  below  sued  out  an  attach- 
ment, which  was  levied  upon  property  which 
was  condemned  by  the  judgment  of  the 
court  to  pay  the  recovery  bad  in  the  cause. 
Our  statute  provides  for  the  replevy  of  per- 
sonal property  seized  under  an  attachment 
or  the  giving  of  a  forthcoming  bond  to  the 
officer  making  the  levy,  but  nothing  of  the 
kind  waa  done  in  this  case.   The  property 


attached  remained  In  the  custody  of  the 
law,  in  the  hands  of  the  sheriff,  until  con- 
demned by  the  judgment  of  the  court  to  be 
sold  to  pay  the  debt  The  levy  of  the  at- 
tachment upon  the  property  of  the  defend- 
ant below  gave  the  plaintiff  a  specific  lien 
upon  it  subject  to  pre-existing  liens,  if  any 
existed;  and,  no  forthcoming  bond  or  re- 
plevy having  been  made  of  the  property,  the 
plaintiff  acquired  an  adjudicated  right  to 
have  the  specific  property  seized  sold  to  pay 
the  judgment  obtained  In  the  cause.  ZInn 
v.  Dzialynski,  14  Fla.  187. 

A  supersedeas  has  the*  effect  to  suspend  all 
further  proceedings  in  relation  to  the  judg- 
ment but  It  does  not  like  a  reversal,  annul 
it  Being  preventive  in  Its  effect  it  does  not 
undo  or  set  aside  what  the  trial  court  has 
adjudicated,  but  simply  stays  further  pro- 
ceedings in  relation  to  the  judgment  appealed 
from  until  the  appellate  court  acts  upon  tbe 
decision  of  the  lower  court.  Until  reversed, 
the  judgment  will  be  binding  upon  the  par- 
ties as  to  every  question  directly  decided. 
Nill  v.  Compare t,  16  Ind.  107;  Randies  v. 
Randies,  67  lnd.  434;  Runyon  v.  Bennett  4 
Dana,  500;  Curtis  v.  Root  28  111.  367;  Low 
v.  Adams,  6  Cal.  277.  Applying  this  rule  to 
the  facts  before  us,  we  do  not  think  that  a 
supersedeas  will  have  the  effect  to  restore  to 
the  plaintiff  in  error  personal  property  at- 
tached and  not  replevied,  and  thereby 
brought  into  the  custody  of  the  law,  and  con- 
demned by  the  judgment  of  the  court  to  pay 
the  debt  recovered,  since  to  give  It  such  ef- 
fect would  be  to  undo  what  had  been  ex- 
pressly adjudicated  by  the  trial  court  The 
defendant  below  had  the  right  under  the 
statute,  to  release  the  property  from  tbe  cus- 
tody of  the  sheriff  by  a  replevy  or  forthcom- 
ing bond;  but  not  having  done  so,  the  prop 
erty  was  subject  to  be  appropriated  by  the 
judgment  of  the  court  to  pay  plaintiff's  de- 
mand, and  this  is  what  the  court  did  in  ref- 
erence to  the  property  mentioned. 

In  the  case  of  State  v.  Johnson,  13  Fla.  33, 
a  receiver  was  appointed  by  an  interlocutory 
order,  from  which  an  appeal  was  taken,  and 
supersedeas  allowed.  In  speaking  of  the  ef- 
fect of  the  supersedeas,  the  court  says:  "It 
does  not  make  unlawful  an  act  done  in  pur- 
suance of  the  order  before  the  appeal  was  tak- 
en, but  it  forbids  the  court  and  its  officers 
further  to  act.  No  new  rights  having  been 
created,  and  the  duties  of  the  receiver  having 
been  superseded,— the  bond  standing  in  the 
place  of  the  property  in  his  hands,  and  he 
having  been  notified  thereof  .by  proper  pro- 
cess,—it  was  his  duty  to  restore  that  which 
had  come  to  his  hands  to  the  parties  from 
whom  it  had  been  taken  and  withheld;  for, 
his  authority  to  take  being  inoperative,  by 
the  suspension,  bis  authority  to  hold  was 
equally  so,  both  being  derived  from  the  saint, 
order."  The  court  says,  in  the  same  connec- 
tion: "We  have  seen  that  the  effect  of  a 
supersedeas,  upon  a  final  decree,  depended 
on  what  had  been  done  in  pursuance  of  it 
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A  final  decree  Is  supposed  to  be  pronounced 
with  deliberation,  upon  competent  proofs,  and 
with  due  notice  to  parties.  Hence,  new 
rights,  duties,  and  interests  may  be  created, 
which  become  fixed  and  Irrevocable.  But  it 
is  not  so  of  an  interlocutory  order,  made  at 
the  outset,  and  perhaps  before  the  parties, 
having  large  Interests  at  stake,  are  sum- 
moned, or  even  before  they  suspect  the  at- 
tack of  the  complaining  party."  The  statu- 
tory condition  of  the  supersedeas  bond,  in 
case  of  a  money  Judgment,  is  to  pay  the 
amount  of  the  judgment,  with  interest  and 
costs,  if  the  same  be  affirmed  by  the  appel- 
late court.  The  property  attached,  and  not 
replevied  as  provided  by  the  statute,  will  re- 
main subject  tc  the  final  determination  of 
the  cause,  In  case  of  a  reversal  of  the  Judg- 
ment here;  and,  according  to  the  condition  of 
the  supersedeas  bond,  it  would  not  secure  the 
forthcoming  of  the  property  attached,  in  case 
it  is  released  by  the  sheriff  pending  the 
writ  of  error.  Our  view  is  that  personal 
property  attached,  and  not  replevied,  and 
condemned  by  the  judgment  of  the  court  to 
pay  the  sum  recovered  by  the  plaintiff  be- 
low, will  not  be  restored  to  the  possession 'of 
the  plaintiff  in  error  by  virtue  of  a  super- 
sedeas granted  on  the  final  judgment  ren- 
dered in  the  cause.  To  give  it  such  effect 
would  be  to  undo  what  had  been  expressly  de- 
termined by  the  trial  court  We  do  not  un- 
derstand that  the  case  of  People  v.  Judges 
of  New  York,  1  Wend.  81,  is  in  conflict  with 
our  conclusion.  The  defendant  had  four 
days  after  judgment  rendered  in  which  to 
sue  out  a  writ  of  error  and  perfect  a  super- 
sedeas; and,  while  the  plaintiff  below  had 
the  right  to  sue  out  execution  within  the 
four  days,  yet  it  was  subject  to  the  statutory 
right  of  the  defendant  to  perfect  the  super- 
sedeas within  the  time  mentioned.  Defend- 
ant, having  perfected  his  supersedeas  with' 
in  the  time  allowed  by  statute,  was  entitled 
to  be  protected  from  the  enforcement  of  the 
Judgment  until  the  determination  of  the  suit 
in  the  appellate  court.  We  have  no  such 
question  in  the  case  before  us. 

The  result  is  that,  as  shown  by  the  an- 
swers to  the  rule  nisi,  and  which  must  be 
considered  as  true  on  the  demurrer  thereto, 
the  sheriff  of  Marion  county  was  justified  in 
retaining  the  property  seized  under  the  writ 
of  attachment,  and  condemned  to  pay  the 
judgment  of  the  court  In  favor  of  the  plain- 
tiff below,  notwithstanding  the  supersedeas 
granted,  and  an  order  will  therefore  be  made 
overruling  the  demurrer  of  plaintiff  in  error. 


BACON  v.  GREEN. 

(Supreme  Court  of  Florida.    July  26,  1805.) 

Pleading— Assumpsit — Oontracts—  Equity  Pleas 
—  pakol  evidrncb  —  usabsat—  contracts  — 
Rescission  —  Appbal  Record  —  Harmless  Er- 
ror. 

1.  If  any  pleading  to  which  reply  has  been 
made  is  subsequently  amended,  the  replicant 


may  stand  on  his  former  pleading,  if  applicable 
to  the  amendment,  or  he  may  a  rail  himself  of  the 
right  to  plead  anew  to  the  amended  pleading.  By 
pleading  de  novo  to  the  amendment  within  the 
period  fixed  by  statute,  or  such  other  time  as 
the  court  may  allow,  the  party  waives  or  aban- 
dons all  former  pleading  to  the  pleadings  amend- 
ed, except  what  he  subsequently  pleads. 

2.  The  plea  of  nonassunipsit  Is  not  applica- 
ble, under  circuit  court  rule  64,  to  the  common 
counts  for  money  had  and  received,  and  for  an 
account  stated. 

3.  Although  a  plea  applicable  to  a  common 
count  in  a  declaration  be  improperly  overruled 
on  demurrer,  yet,  if  the  declaration  be  subse- 
quently amended  as  to  a  special  count,  in  no 
way  affecting  the  common  count,  and  the  de- 
fendant, in  replying  to  the  amendment,  file  a 
plea  in  substance  the  same  as  the  one  overruled, 
and  has  the  benefit  of  it  on  the  trial,  the  over- 
ruling of  the  first  plea  is  immaterial. 

4.  In  an  action  of  assumpsit  to  recover  back 
money  paid  under  a  contract  alleged  to  hare 
been  violated  by  the  parties  thereto,  sued  as  de- 
fendants, and  rescinded  by  the  plaintiff,  another 
party  thereto,  the  form  of  action  will  not  be  af- 
fected in  any  way  by  the  consideration,  whether 
the  contract  be  under  seal  or  not  as  to  all  the 
parties  executing  it,  as  the  suit  is  not  on  the 
contract,  but  in  assumpsit  to  recover  money  re- 
ceived. 

6.  The  word  "Seal"  written  in  a  scroll  op- 
posite the  name  of  an  obligor  on  an  instrument 
indicates  an  intention  on  his  part  to  make  it  a 
specialty;  and  if  several  persons  sign  an  in- 
strument, concluding  with  "Witness  onr  hands 
and  seals,"  and  some  place  seals  opposite  their 
names,  and  otherfc  do  not,  such  as  do  not  affix 
seals  will  be  presumed  to  have  adopted  the  seals 
already  on  the  instrument. 

fi.  Equitable  pleas  at  law,  in  order  to  be 
good,  must  present  some  matter  of  defense 
which  would  be  good  ground  for  relief  in  equity 
against  the  judgment  at  law  should  it  be  recov- 
ered. 

7.  A  party  cannot,  either  at  law  or  equity, 
contradict  or  vary  his  written  contract  by  show- 
ing that,  notwithstanding  he  signed  it,  it  was 
with  the  understanding  that  he  was  not  to  be 
bound  by  Its  terms. 

8.  Where  the  execution  of  a  contract  or  ob- 
ligation by  a  party  is  an  admitted  fact,  on  the 

f (leadings  upon  which  a  case  is  tried,  the  dec- 
aration  alleging  such  fact,  and  no  plea  denying 
it,  testimony  tending  to  prove  that  the  party 
was  not  in  fact  bound  by  the  terms  of  such  in- 
strument is  not  admissible.  In  the  absence  of 
fraud,  surprise,  or  mistake,  a  party  executing  a 
valid  written  contract  is  bound  by  its  terms,  in 
controversies  between  him  and  other  parties 
thereto. 

9.  Where  there  is  no  conflict  in  the  evi- 
dence on  a  point,  and  relevant  portions  of  it  fully 
sustain  the  verdict,  and  are  of  such  a  character 
as  to  authorize  no  other  finding  in  reference  to 
such  matter,  a  new  trial  should  not  be  granted, 
although  some  irrelevant  testimony  on  the  point 
may  have  been  admitted. 

10.  In  an  action  of  assumpsit  against  two  or 
more  parties  to  recover  money  paid  under  a  con- 
tract subsequently  rescinded,  it  is  essential  to 
show  that  the  money  was  received  under  a  joint 
contract,  or  that  the  parties  jointly  received  the 
money:  and,  in  case  of  a  joint  obligation,  a  re- 
covery can  be  had  against  one  obligor  for  money 
received  by  another  on  joint  account. 

11.  Written  communications  of  one  joint 
obligor  as  to  the  noncompliance  of  the  joint  un- 
dertaking are  admissible  against  another  joint 
obligor,  under  the  sole  objection  that  they  were 
not  written  by  the  obligor  sought  to  be  bound. 

12.  Defendant  was  asked  what  he  knew 
about  plaintiff  extending  time  for  the  comple- 
tion of  the  contract,  or  that  there  was  an  ex- 
tension of  time  for  its  completion,  and  answered 
that  he  knew  it  by  implication,  and  from  his 
brothers.    On  motion  to  exclude  the  portion  of 
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the  evidence  relating  to  information  received 
from  the  brothers  of  witness,  the  court  ruled 
that  so  much  of  the  evidence  based  upon  in- 
formation received  from  the  brothers  of  witness, 
to  be  ascertained  by  reference  to  the  record,  be 
stricken  out.  The  only  evidence  of  the  witness 
in  the  record  relating  to  information  received 
from  his  brothers  as  to  extending  time  for  com- 
pletion of  the  contract  is  that  stated ;  and,  as  it 
contains  an  implication  that  witness  knew  from 
his  brothers  that  plaintiff  had  extended  the 
time,  there  was  no  error  in  excluding  it 

13.  An  agreement  of  counsel  that  depositions 
may  be  read  in  evidence  on  the  trial  of  a  cause 
does  not  obviate  the  necessity  of  having  such 
depositions  as  were  read  in  evidence  incorporat- 
ed into  the  bill  of  exceptions;  and  depositions, 
though  copied  into  the  record,  but  not  includ- 
ed in  the  bill  of  exceptions  by  recital  or  refer- 
ence, so  as  to  be  identified,  cannot  be  considered 
in  the  appellate  court 

14.  The  court  erroneously  permitted  evidence, 
on  behalf  of  defendant,  that  he  was  not  to  be 
bound  by  the  terms  of  the  contract  admitted  to 
be  executed  by  him,  and  that  the  plaintiff  ac- 
cepted the  contract  with  such  understanding, 
and  then  charged  the  jury  that,  in  view  of  the 
evidence  admitted,  the  burden  of  proof  rested 
upon  defendant  to  show  that  plaintiff  accepted 
the  contract  with  the  understanding  as  to  the 
nonliability  of  the  former.  Held,  that  the  testi- 
mony was  improper,  but.  as  it  was  admitted  in 
favor  of  defendant,  he  could  not  complain  of  the 
charge  of  the  court  based  thereon. 

15.  Pleas  setting  up  affirmative  defenses  im- 
pose the  burden  of  proof  to  maintain  them  on  the 
defendant 

16.  A  contract  providing  for  the  making  of  a 
complete  set  of  abstract  books  for  a  designated 
county,  the  books  to  be  completed  within  one 
year  from  date  of  beginning  work  on  them, 
means  that,  within  the  time  provided,  all  the 
record 8  of  the  county  contemplated  by  the  sys- 
tem to  be  abstracted,  should  be  abstracted,  com- 
plete, up  to  the  time  of  the  fulfillment  of  the 
contract 

17.  Where  the  facts  are  not  disputed,  the 
question  of  what  is  a  reasonable  time  in  which 
to  rescind  a  contract  is  a  question  for  the  court 
to  decide;  and  it  is  not  error  for  the  court  to  in- 
struct the  jury,  on  the  undisputed  facts  given 
in  evidence,  that  a  specified  time  is  or  is  not  rea- 
sonable. 

18.  When  one  party  to  an  entire  executory 
contract  has  failed  to  perform  it  on  his  part,  and 
the  other  party  is  not  in  default,  and  is  in  a 
condition  to  rescind,  he  may  abandon  the  con- 
tract and  bring  an  action  of  assumpsit  to  re- 
cover back  what  he  has  paid  thereunder,  when- 
ever assumpsit  will  lie,  independent  of  the  con- 
tract 

19.  The  court  has  the  right  to  eliminate  er- 
roneous features  from  a  charge  requested,  and 
give  it  as  modified,  provided  it  is  proper,  In  its 
modified  form,  on  the  facts  of  the  case. 

20.  A  charge  which  undertakes  to  submit  to 
the  jury  a  case  on  a  basis  of  facts  upon  which  a 
verdict  would  be  unauthorized,  should  be  re- 
fused, without  reference  to  whether  it  contains 
a  correct  proposition  of  law. 

21.  It  is  not  essential  to  the  right  of  a  party 
to  n  contract  to  rescind  it  that  its  violation  by 
another  party  was  willful. 

:'2.  Under  the  act  of  IS28  (section  .13,  p.  813, 
Model.  Dig.  I  upon  the  return  of  the  sheriff,  on 
process  issued  against  two  or  more  defendants, 
that  one  is  served,  and  the  others  do  not  reside  in 
the  circuit  or  county  where  suit  is  instituted,  it  is 
permissible  for  plaintiff  to  proceed  to  Judgment 
against  the  defendant  served,  without  any  for- 
mal dismissal,  or  noting  the  fact  of  nonservice 
as  to  the  others  not  served. 

(Syllabus  by  the  Couit.) 

Error  to  circuit  court  Marlon  county;  J. 
J.  Flnley,  Judge. 


Assumpsit  by  Louen  N.  Green  against 
Mark  R.  Bacon  and  others.  There  was  a 
judgment  for  plaintiff  and  defendant  Bacon 
brings  error.  Affirmed. 

The  original  declaration  in  this  cause  was 
filed  by  defendant  in  error,  Green,  against 
Mark  R.  Bacon,  plaintiff  In  error,  and  Delos 
H.  Bacon  and  Adolphus  H.  Bacon.  The 
amended  declaration  alleges:  That  plaintiff 
entered  into  a  contract  with  defendants, 
whereby  the  latter  agreed  to  make  a  com- 
plete set  of  abstract  books  of  Jefferson  coun- 
ty, Ala.,  the  abstract  books  to  be  completed 
within  one  year  from  beginning  work  there- 
on, in  consideration  that  plaintiff  would  pay 
$2,000,  $1,000  to  be  paid  on  the  10th  of  No- 
vember, 1886,  |500  in  six  months  from  that 
date,  and  $500  when  the  books  were  com- 
pleted. That  the  contract  is  as  follows,  viz.: 
"This  contract  made  on  this  16th  day  of 
October,  1886,  witnesseth:  That  Bacon  Bros, 
agree  to  make  a  complete  set  of  abstract 
books  of  Jefferson  county,  Alabama,  in- 
cluding the  city  of  Birmingham  and  all 
other  towns  of  said  county,  said  books  to  be 
completed  within  one  year  from  the  begin- 
ning of  work  on  the  same,  the  said  [work] 
to  begin  as  soon  as  the  books  can  be  man- 
ufactured and  allowed  time  to  season.  On 
the  completion  of  said  books,  Louen  N. 
Green,  of  Ocala.  Florida,  shall  be  the  owner 
of  one-third  interest  in  tbeni  and  the  ab- 
stract business  arising  therefrom  in  said 
county,  if  he,  or  some  person  for  him,  shall 
have  compiled  with  the  following  conditions, 
to  wit:  He  shall  pay  the  said  Bacon  Bros, 
the  sum  of  $2,000,  to  be  paid  as  follows:  One 
thousand  dollars  to  be  paid  in  cash  by  the 
10th  of  November,  1886,  five  hundred  dol- 
lars in  six  months  from  that  date,  and  five 
hundred  dollars  when  the  books  are  com- 
pleted. Said  Green  to  be  at  no  other  ex- 
pense whatever  until  the  books  are  complet- 
ed, when  he  is  to  bear  his  one-third  of  the  ex- 
penses for  running  the  books,  and  to  re- 
ceive his  one-third  of  the  profits  arising  from 
the  abstract  business;  that  Is  to  say  he 
shall  do  no  work,  and  be  at  no  other  expense, 
during  the  making  of  the  books,  but  take  ad- 
vantage of  and  manage  his  interest  In  the 
books  and  business  after  the  completion  of 
the  abstract  books.  Dated  at  Ocala,  Florida, 
the  day  and  year  first  above  written.  [Signed] 
Delos  H.  Bacon.  [Seal.]  A.  H.  Bacon. 
[Seal.]  L.  N.  Green.  [Seal.]  M.  R.  Bacon, 
Supt" 

It  is  further  alleged  that  plaintiff  paid 
defendants,  on  the  10th  of  November,  1886, 
$1,000,  and  within  six  months  from  that  date 
$500  more,  and  that  defendants  began  work 
on  such  abstract  books  more  than  12  months 
prior  to  the  commencement  of  the  suit,  and 
by  the  terms  of  the  contract  should  have  com- 
pleted the  books  long  before  suit  brought. 
Further,  that  defendants  had  failed  and  re- 
fused to  complete  the  books,  had  expended  the 
money  paid  by  plaintiff,  and  at  the  time  of 
suing  had  only  partially  completed  the  same. 
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and  had  utterly  failed  and  refused  to  carry 
out  the  contract,  and  that,  before  instituting 
suit,  plaintiff  had  rescinded  the  contract,  and 
demanded  the  money  he  had  paid.  There 
were  also  two  common  counts  for  money  had 
and  received,  and  for  an  account  stated. 

A  demurrer  to  this  declaration,  filed  by 
Mark  R.  Bacon,  was  overruled.  The  grounds 
of  the  demurrer  are:  (1)  That  Mark  R, 
Bacon  does  not  appear,  from  the  declaration, 
to  be  a  party  to  the  contract,  or  liable  there- 
on. (2)  That  there  are  no  averments  in  the 
declaration  connecting  him  with  the  con- 
tract, or  as  one  of  the  Bacon  Bros,  making 
the  same.  (3)  Because  the  contract  is  under 
seal  as  to  all  except  Mark  R.  Bacon,  and  la 
not  suable  in  assumpsit.  (4)  The  declaration 
does  not  show  any  receipt  of  money  by 
Mark  R.  Bacon,  so  as  to  charge  him  in  an 
action  for  money  had  and  received. 

The  pleas  filed  by  Mark  R.  Bacon  to  thf 
amended  declaration  are:  (1)  Never  indebt- 
ed, as  alleged.  (2)  That  the  contract  set  up 
in  the  declaration  was  never  rescinded.  (3) 
That  for  a  consideration  stated  plaintiff 
agreed  to  extend  the  time  for  the  completion 
of  the  abstract  books  as  provided  for  In  the 
contract.  (4)  On  equitable  grounds,  that 
plaintiff  knew,  when  be  accepted  the  con- 
tract, that  the  name  of  defendant  was  put 
thereto  without  consideration,  and  not  to 
be  bound  as  a  party  to  the  same,  but  only  In 
token  of  his  assent  to  superintend  the  said 
business  as  superintendent,  and  that  he  had 
no  interest  in  the  contract,— all  which  was 
known  to  plaintiff  when  he  accepted  the 
same.  (5)  That  defendant's  name  was  placed 
upon  the  contract  by  mistake,  and  he  was  not 
interested  therein  or  a  party  thereto,  and 
plaintiff  knew  the  same  when  he  accepted 
the  contract. 

Issue  was  Joined  on  the  first  three  pleas, 
and  the  fourth  and  fifth,  on  equitable 
grounds,  were  stricken  out  on  motion  of 
plaintiff. 

The  other  facts  appear  in  the  opinion. 

Miller  &  Spencer  and  John  A.  Henderson, 
for  plaintiff  In  error.  R.  L.  Anderson  and 
Louen  N.  Green,  for  defendant  In  error. 

MABRY,  C.  J.  (after  stating  the  facts). 
This  case  has  now  been  reached  for  final 
disposition  on  its  merits.  A  partial  state- 
ment of  it  will  be  found  in  the  contempt  pro- 
ceedings growing  out  of  the  case,  and  pub- 
lished in  connection  with  this  opinion.  After 
the  opinion  of  this  court  (18  South.  866)  on 
the  demurrer  to  the  answers  in  the  contempt 
proceedings  was  rendered,  plaintiff  In  error 
amended  his  petition  in  such  proceedings,  and 
further  answers  were  filed  thereto.  Issue 
was  joined  on  the  answers,  but  no  further 
proceedings  thereon  have  been  taken  by  ei- 
ther party. 

We  will  now  examine  the  proceedings  hi 
the  original  case,  on  the  exceptions  insisted 
cm  here.  The  original  declaration  filed  in  the 


case  contained  a  special  count  and  two  com- 
mon counts,— for  money  had  and  received, 
and  for  an  account  stated.  Mark  R.  Bacon 
first  demurred  to  the  declaration,  and,  his 
demurrer  being  overruled,  five  pleas  were 
filed  by  him.  Demurrers  were  first  sustained 
to  the  third,  fourth,  and  fifth  pleas,  and 
amendments  were  filed  in  lieu  thereof,  with 
an  additional  plea,  numbered  6.  Issue  was 
joined  on  one  of  the  amended  pleas,  one  was 
demurred  to,  and  replications  filed  to  two. 
Subsequently,  the  replications  were  with- 
drawn, and  a  demurrer  substituted  in  one 
case,  and  a  joinder  of  issue  in  another,  mak- 
ing two  amended  pleas  upon  which  issue  was 
joined,  and  two  that  were  demurred  to.  A 
demurrer  was  also  filed  to  the  first  and  sec- 
ond original  pleas,  and  both  demurrers  were, 
upon  argument,  sustained.  At  this  stage  of 
the  pleading  the  plaintiff,  by  leave  of  the 
court,  amended  the  first  count  of  the  declara- 
tion by  setting  out  therein,  in  heec  verba,  the 
contract  alleged  to  have  been  entered  into' 
between  Bacon  Bros.,  the  defendants,  and 
Green,  the  plaintiff.  Mark  R.  Bacon  obtained 
an  extension  of  time  to  reply  to  the  amend- 
ed declaration,  and,  within  the  time  given, 
interposed  a  demurrer,  which  was  overruled. 
He  then  filed,  within  a  time  given  for  that 
purpose,  five  pleas;  issue  being  joined  on 
the  first  three,  the  fourth  and  fifth  were 
stricken  out  on  motion.  The  amended  dec- 
laration, the  demurrer  and  pleas  thereto,  and 
the  issues  made  thereon,  are  shown  by  the 
accompanying  statement. 

We  have  examined  the  ruling  of  the  court 
on  the  demurrer  to  the  declaration  as  it  origi- 
nally stood,  and  find  no  error  therein;  bnt 
the  proceedings  up  to  the  filing  of  the  amend- 
ed declaration  are  not  set  out  in  this  opinion, 
for  the  reason  that  they  are  of  no  practical 
use  in  disposing  of  the  case,  in  view  of  the 
conclusion  we  have  reached  on  the  plead- 
ings. 

Under  our  statute  (McClel.  Dig.  p.  834,  f 
98;  Rev.  St  §  1044),  In  case  an  amended 
pleading  is  pleaded  to  before  amendment, 
and  is  not  pleaded  to  de  novo  within  two  days 
after  amendment,  or  within  such  other  time 
as  the  court  shall  allow,  the  pleadings  origi- 
nally pleaded  thereto,  if  applicable,  shall 
stand  and  be  considered  as  pleaded  in  an- 
swer to  the  amended  pleading.  Livingston 
v.  L'Engle,  27  Fla.  502,  8  South.  728;  Sam- 
mis  v.  Wlghtman,  31  Fla.  10,  12  South.  526; 
Jordan  v.  John  Ryan  Co.,  35  Fla.  259,  17 
South.  73.  The  statute  evidently  refers  to 
replies  to  amendments  in  pleading,  and  it 
may  be  that  one  count  in  a  declaration,  or 
one  of  several  pleas,  or  parts  of  subsequent 
pleading,  may  be  amended,  without  disturb- 
ing In  any  way  the  issues  as  to  the  other 
counts,  pleas,  or  subsequent  pleading.  If 
any  pleading  to  which  reply  has  been  made 
is  subsequently  amended,  the  replicant  may 
stand  on  his  former  pleading,  if  applicable 
to  the  amendment,  or  he  may  avail  himself 
of  the  right  to  plead  anew  to  the  amended 
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pleading.  By  pleading  de  novo  to  the  amend- 
ed pleading  within  the  statutory  period  of 
two  days,  or  such  other  time  as  the  court 
shall  allow,  the  party  pleading  waives  or 
abandons,  we  think,  all  former  pleading  ap- 
plicable to  the  amended  pleading,  except  that 
subsequently  pleaded.  There  were  but  two 
pleas  undisposed  of  and  standing  to  the  dec- 
laration when  It  was  amended,  and  they  are 
the  same  as  the  second  and  third  pleas  filed 
to  the  amended  declaration.  Other  pleas 
than  the  two  mentioned  had  been  filed,  and 
demurrers  sustained  to  them;  but  if  It  be 
that  a  defendant,  under  such  circumstances, 
when  no  new  pleas  are  filed,  can  insist  on 
having  all  of  his  former  pleas,  without  ref- 
erence to  whether  they  had  been  disposed  of 
before  the  amendment,  applied  to  the  dec- 
laration as  amended,  we  are  satisfied  that, 
by  pleading  anew  to  the  amendment,  with- 
in the  time  allowed  by  the  court  for  that 
purpose,  he  abandons  all  former  pleas  exclu- 
sively applicable  to  the  amendment  The 
pleas  filed  by  the  defendant  to  the  original 
declaration  were  not  directed  specially  to 
any  one  count,  but  to  the  declaration  general- 
ly. The  only  pleas  of  this  character  that 
can  be  considered  as  not  applicable  exclu- 
sively to  the  special  count  are  the  first  and 
second;  the  one  being  that  the  defendant  did 
not  promise  in  manner  and  form  as  alleged, 
and  the  other  a  general  traverse  of  each  and 
every  allegation  of  the  declaration.  These 
pleas,  it  is  claimed,  will  apply  to  the  com- 
mon counts  of  the  declaration;  and,  as  there 
was  no  amendment  of  them,  the  ruling  of  the 
court  on  the  demurrer  to  such  pleas  Is  prop- 
erly presented  for  consideration.  Conceding 
this  to  be  the  case,  the  plea  of  nonassump- 
sit  cannot  be  pleaded  to  the  common  counts 
for  money  had  and  received  and  for  an  ac- 
count stated.  Rule  64,  regulating  the  prac- 
tice for  the  circuit  courts.  Since  the  adoption 
of  the  rule  referred  to,  such  pleas  have  not 
been  permissible  to  the  common  counts  men- 
tioned, and  hence  there  was  no  error  in  sus- 
taining the  demurrer  to  the  plea  of  nonas- 
sumpsit 

The  second  plea  mentioned  amounts  to  noth- 
ing more  than  the  general  issue.  It  is  a  gen- 
eral traverse  of  the  allegations  of  the  declara- 
tion, and,  conceding  that  such  a  plea  was 
good,  as  applied  to  the  common  counts,  we 
find  that,  in  pleading  to  the  amended  declara- 
tion, defendant  filed  the  plea  of  never  indebted 
to  the  declaration  generally,  and  this  plea  is 
the  general  issue  to  the  common  counts.  The 
defendant  had  the  benefit  of  the  general  Issue 
on  the  trial  under  the  amended  declaration, 
and  whether  or  not  the  ruling  on  the  demurrer 
to  the  second  original  plea  be  error  is  wholly 
immaterial  to  this  case.  The  other  pleas  filed 
in  the  case  applied  to  the  special  count  of  the 
declaration,  and  as  this  count  was  amended, 
and  the  defendant  subsequently  filed  the  pleas 
found  in  the  statement,  we  must  look  to  them 
to  find  the  issues  upcn  which  the  case  was 
tried. 


The  ruling  on  the  demurrer  to  the  amended 
declaration  is  insisted  on  here  as  error  by 
counsel  for  plaintiff  hi  error.  The  first  and 
second  grounds  of  this  demurrer  are,  in  sub- 
stance, the  same,— that  there  are  no  averments 
in  the  declaration  connecting  Mark  R.  Bacon 
with  the  contract  therein  mentioned,  or  show- 
ing that  he  was  one  of  the  Bacon  Bros.  The 
contract,  made  a  pan  of  the  amended  declara- 
tion, was  executed  between  Bacon  Bros,  and 
L.  N.  Green,  and  it  was  signed  by  Delos  H. 
Bacon,  A.  H.  Bacon,  L.  N.  Green,  and  M.  R. 
Bacon.  The  three  Bacons  are  made  defend- 
ants to  the  declaration,  and  it  is  therein  al- 
leged that  the  plaintiff  and  defendants  entered 
into  the  contract  referred  to.  This  clearly 
shows  that  M.  R.  Bacon  was  one  of  the  par- 
ties to  the  contract,  and,  on  demurrer,  we  see 
no  room  to  doubt  that  he  is  properly  alleged 
to  be  connected  with  the  contract  aa  a  party 
thereto. 

The  third  ground  of  demurrer  is  that  the 
contract  is  not  a  sealed  instrument  as  to  Mark 
R.  Bacon,  and  is  not  suable  in  assumpsit 
This  objection  is  based  upon  the  theory  that 
the  action  Is  upon  the  contract  and  that,  as 
it  was  a  sealed  instrument  as  to  all  the  par- 
ties except  Mark  R  Bacon,  assumpsit  would 
not  lie.  The  action  here  is  not  upon  the  con- 
tract, but  is  in  assumpsit  to  recover  back  mon- 
ey paid  under  the  contract  set  out  in  the  dec- 
laration alleged  to  have  been  violated  by  the 
Bacons  and  rescinded  by  Green.  Whether  a 
contract  violated  and  rescinded  be  under  seal, 
or  not,  will  not  affect  in  any  way  the  form  of 
the  action  to  recover  back  what  has  been  paid 
thereunder.  As  a  matter  of  fact  on  the 
pleadings,  M.  R  Bacon  must  be  considered  as 
having  executed  the  contract  under  seal,  as 
did  the  others.  The  word  "Seal,"  written  in 
a  scroll  attached  to  the  name  of  an  obligor,  in- 
i  dicates  an  intention  on  his  part  to  make  the 
instrument  a  specialty,  and  this  intention  will 
govern.  Comerford  v.  Cobb,  2  Pla.  418.  In 
Gotten  v.  Williams,  1  Fla.  37,  it  was  held  that 
if  several  persons  sign  an  instrument,  conclud- 
ing with  "Witness  our  hands  and  seals,"  some 
putting  seals  opposite  their  names,  and  others 
not  such  as  did  not  affix  seals  will  be  pre- 
sumed to  have  adopted  the  seals  already  there. 
The  Intention  of  the  parties  here  to  execute 
the  Instrument  under  seal  is  Indicated  by  the 
use  of  scrolls  with  the  word  "Seal"  written 
therein  by  those  first  signing,  and  M.  R.  Ba- 
con must  be  presumed  to  have  adopted  the 
seals  affixed  thereto.  This  much  is  said  in 
reference  to  the  character  of  the  instrument  as 
to  M.  R.  Bacon,  in  view  of  the  contention  of 
counsel  for  plaintiff  in  error.  Considering  the 
allegations  of  the  declaration  and  the  signa- 
ture of  M.  R  Bacon  to  the  contract  therein 
set  out  it  cannot  be  successfully  contended, 
under  the  demurrer  to  the  declaration,  that 
he  did  not  sign  the  contract  as  a  party  thereto 
and  was  not  to  be  bound  thereby.  The  suit 
not  being  on  the  contract  but  in  assumpsit 
to  recover  back  money  alleged  to  have  been 
paid  thereunder,  the  objection  urged  must 
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fall;  bat  whether  a  recovery  can  be  had  un- 
der the  action  brought  against  one  only  of  the 
defendants  will  be  considered  under  other  ob- 
jections made  by  the  defendant 

The  last  ground  of  the  demurrer  is  that  no 
receipt  of  money  by  M.  R.  Bacon  is  shown,  so 
as  to  charge  him  for  money  had  and  received. 
The  declaration  alleges  that  the  defendants  re- 
ceived $1,500  under  the  contract;  and,  if  It 
were  true  that  Mark  R.  Bacon  could  not  be 
held  for  an  exclusive  reception  of  money  by 
his  brothers  it  cannot  be  said,  on  demurrer  to 
the  declaration,  that  he  received  no  money. 
The  contract  set  out  in  the  declaration  con- 
tains a  joint  executory  agreement  on  the  part 
of  the  three  Bacons  to  make  a  complete  set  of 
abstract  books  within  a  specified  time,  upon 
terms  and  conditions  mentioned.  Conceding 
that  Green  was  in  a  situation  to  rescind  the 
contract  on  account  of  Its  violation  by  the  Ba- 
cons, and  that  he  did  so,  the  obligation  to  re- 
fund to  him  the  money  paid  thereunder  is 
joint  on  the  part  of  the  Bacons,  and  they  may 
be  jointly  sued  for  money  had  and  received 
on  their  joint  account  This  point  will  be 
further  considered  in  other  objections  raised 
by  plaintiff  in  error. 

The  equitable  pleas  were  stricken  from  the 
flies  on  motion  of  plaintiff,  and  this  ruling  Is 
assigned  as  error.  The  contention  of  coun- 
sel for  plaintiff  in  error  Is  that  the  only  way 
to  reach  the  pleas  was  by  demurrer,  and 
not  by  motion  to  strike.  They  invoke  the 
rule  that  when  pleas  properly  sworn  to  are 
filed  within  time,  and  are  not  entirely  desti- 
tute of  merit  they  cannot  be  disposed  of  by 
motion  to  strike,  but  can  only  be  reached  by 
demurrer.  The  pleas  in  question  were  in- 
terposed on  equitable  grounds,  and,  if  they 
present  no  defenses  properly  cognizable  on 
such  grounds,  it  is  settled  by  our  practice 
that  a  motion  to  strike  them  is  proper. 
Spratt  v.  Price,  18  Pla.  289;  Home  v.  Gar- 
ter's Adm'rs,  20  Fla.  46;  Johnston  v.  Allen. 
22  Pla.  224;  Dickson  v.  Gamble,  16  Pla.  687. 
Counsel  do  not  cite  any  authority  in  support 
of  the  sufficiency  of  the  pleas  as  presenting 
good  equitable  defenses;  but  their  conten- 
tion in  reference  to  them  is,  as  stated,  that 
they  could  only  properly  be  reached  by  de- 
murrer, and  not  by  motion  to  strike.  Equita- 
ble pleas  at  law.  In  order  to  be  good,  must 
present  some  matter  of  defense  which  would 
be  good  ground  for  relief  in  equity  against 
the  judgment  at  law,  in  case  one  should  be 
rendered.  Dickson  v.  Gamble,  supra.  The 
defendant  cannot  in  either  law  or  equity,  be 
permitted  to  contradict  or  vary  his  written 
contract  by  showing  that,  notwithstanding 
he  signed  it,  it  was  with  the  understanding 
that  he  was  not  to  be  bound  as  a  party 
thereto.  Solary  v.  Stultz.  22  Fla.  263;  Ha- 
worth  v.  Norris,  28  Fla.  763,  10  South.  18: 
Towner  v.  Lucas*  Ex'r,  13  Grat  705;  Jun- 
germnn  v.  Boree,  10  Gal.  355.  If  such  de-  < 
fense  could,  under  any  circumstances,  be  re-  ■ 
lied  on,  It  does  not  appear  that  It  could  not  I 
be  made  at  law  as  well  as  in  equity;  the  i 


rules  relating  to  altering  or  explaining  valid 
written  Instruments  being  the  same  in  both 
courts.  Mistake  or  fraud  In  the  execution 
of  a  contract  when  properly  pleaded,  may 
be  Insisted  on  as  a  defense;  bat  the  alleged 
equitable  plea  before  us,  attempting  to  set 
up  the  defense  of  mistake,  does  not  allege 
any  state  of  facts  which  would  authorise  a 
court  of  equity  to  grant  any  relief  thereon. 
That  defendant's  name  was  placed  on  the 
contract  by  mistake  is  a  mere  conclusion  of 
the  pleader,  without  any  facts  to  support  it 
We  fall  to  discover  In  the  supposed  equitable 
pleas  any  defense  on  account  of  which  a 
court  of  equity  would,  In  the  event  of  a  judg- 
ment, grant  any  relief  against  it  and  the 
motion  to  strike  them  out  was  proper. 

Several  objections  are  urged!  here  against 
the  rulings  of  the  court  in  admitting  certain 
evidence  offered  by  plaintiff,  and  in  rejecting 
other  evidence  offered  by  defendant  We 
will  group  such  objections  as  may  be  consid- 
ered together.  The  original  contract  set  out 
in  the  declaration  was  read  in  evidence  over 
the  objection  of  the  defendant  Louen  N. 
Green,  the  plaintiff,  was  asked,  on  cross-ex- 
amination, whether  Mark  R.  Bacon  was  one 
of  the  Bacon  Bros  named  in  the  contract, 
and  whether  he  (Green)  had  any  understand- 
ing, before  the  contract  was  executed,  that 
Mark  R.  Bacon  was  not  to  be  bound  as  a 
party  thereto.  Green  was  also  asked  by  de- 
fendant if  the  three  Bacons  and  himself 
were  parties  to  the  contract,  why  it  was 
that  he  was  to  have  a  third  interest  instead 
of  a  fourth.  When  the  defendant  Mark  R. 
Bacon  was  on  the  stand,  his  counsel  sought 
to  prove  by  him  that  he  was  not  to  be  bound 
as  a  party  to  the  contract  had  no  interest  in 
it  and  Green  so  understood  it  Certain  cov- 
ers for  abstracts  and  letter  heads  that  had 
been  used  In  the  Ocala  abstract  office,  where 
Green  was  engaged  for  a  time,  were  offered 
by  the  defendant  The  covers  and  letter 
heads  had  printed  on  them  the  firm  of  Ba- 
con Bros.  &  Green;  said  firm  being  com- 
posed of  Delos  H.  Bacon,  Adolphus  H.  Ba- 
con, and  L.  N.  Green.  There  was  also  testi- 
money  offered  by  defendant  that,  at  the  time 
of  the  execution  of  the  contract  in  question, 
there  existed  a  firm  of  Bacon  Bros.,  and  that 
Mark  R.  Bacon  was  not  a  member  of  the 
firm.  The  court  admitted  the  contract  but 
rejected  the  other  evidence  offered.  The  ob- 
ject of  the  defendant  was  to  establish  the 
fact  that  he  was  not  to  be  bound  as  a  party 
to  the  contract  and  that  Green  so  under- 
stood this  to  be  the  case.  We  observe,  in 
this  connection,  that  although  the  court  ex- 
cluded the  evidence  just  referred  to,  yet  In 
the  subsequent  progress  of  the  case  Bacon 
was  permitted,  over  the  objection  of  plaintiff, 
to  testify  that  he  was  not  a  party  to  the  con- 
tract. Green  was  also  allowed,  In  rebuttal, 
to  testify  that  Mark  R.  Bacon  was  to  be  a 
party  to  the  contract  and  that  he  (Green)  re- 
fused to  sign  it  or  become  a  party  to  it  un- 
til it  was  signed  by  Bacon.    The  court  ruled 
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oorrectly,  In  our  judgment,  in  admitting  the 
contract  in  evidence,  and  in  ruling  out  the 
other  evidence  in  the  first  instance.    It  is 
not  questioned  here  that  M.  R.  Bacon  did  in 
fact  sign  the  contract,  and  there  is  evidence 
In  the  record  that  the  signature  to  the  con- 
tract is  in  his  handwriting.    We  do  not  see 
how  he  can,  on  the  showing  made,  be  per- 
mitted to  show  that  he  was  not  to  be  bound 
as  a  party  to  this  contract.    In  the  first 
place,  the  declaration  alleges  that  all  three 
of  the  Bacons  executed  the  contract  with 
the  plaintiff,  and  there  Is  no  plea,  If  one  could 
be  permitted,  setting  up  the  fact  that  he  was 
not  to  be  bound  as  a  party  to  the  contract 
There  were  pleas  attempting  to  set  up  such 
a  defense  to  the  original  declaration;  but 
no  such  pleas,  other  than  those  on  equitable 
grounds,  already  referred  to,  were  filed  to 
the  amended  declaration.    That  Mark  R.  Ba- 
con was  a  party  to  the  contract  is  an  admit- 
ted fact,  upon  the  pleadings  upon  which  the 
case  was  tried.    But,  Independent  of  this. 
Mark  R.  Bacon  cannot  be  allowed  to  contra- 
dict the  contract  by  showing  that  he  was  not 
to  be  bound  as  a  party  to  It.    No  effort  was 
made  to  show  that  his  signature  was  obtain- 
ed by  fraud,  nor  are  facts  shown,  or  offered 
to  be  shown,  that  he  signed  the  contract  by 
mistake,  or  through  surprise.    The  contract 
was  made  on  behalf  of  Bacon  Bros.,  and 
three  Bacons  signed  it  with  the  plaintiff.  It 
is  to  be  presumed  a  sealed  Instrument  as  to 
Mark  R.  Bacon,  although  no  seal  is  affixed 
to  his  name,  on  the  ground  that  he  adopted 
the  seals  of  the  others,  who  Intended  to  make 
a  specialty.    The  word  "Supt,"  added  to  M. 
R.  Bacon's  signature,  does  not  relieve  the 
contract  of  the  character  of  being  a  Joint  un- 
dertaking on  the  part  of  all  the  Bacons  who 
have  signed  it  (Pentz  v.  Stanton,  10  Wend. 
271);  and  the  familiar  rule  applies  that  a 
party  to  a  valid  written  instrument  cannot 
be  permitted,  by  parol  evidence,  to  vary  or 
contradlet  it 

It  Is  further  objected  that  the  court  erred 
in  permitting  the  plaintiff  to  state  to  the 
Jury  what  one  Crews  said  in  reference  to 
the  condition  of  the  abstract  books.  Plain- 
tiff visited  Birmingham,  Ala.,  for  the  pur- 
pose of  ascertaining  the  condition  of*  the 
books,  and  found  Crews  at  work  on  them, 
and  in  charge  of  the  office.  The  time  for  the 
completion  of  the  abstract  books,  according 
to  the  contract,  had  then  expired,  and  Crews 
Informed  plaintiff  that  the  books  were  not 
more  than  half  completed.  This  statement 
is  the  one  objected  to  by  uefendant.  It 
appears  from  the  evidence,  without  contra- 
diction, that  Crews  was  in  the  employment 
of  the  Bacons,  working  on  the  abstract 
books,  and  was  In  charge  of  them  when  the 
statement  was  made.  Crews'  statement  as 
to  the  condition  of  the  books,  made  while 
he  was  actually  engaged  in  work  on  them, 
and  when  they  were  in  his  charge,  is,  we 
think,  admissible  against  his  principals. 
But,  if  such  statement  was  improper,  it  can- 


not be  held  as  reversible  error  on  the  record 
before  us.  The  plaintiff  was  the  only  wit- 
ness who  testified  to  any  personal  knowl- 
edge of  the  condition  of  the  books  at  the 
time  the  statement  was  made,  and,  inde- 
pendent of  what  Crews  said,  his  testimony 
is  positive  that  the  books  were  not  com- 
pleted according  to  contract.  On  the  plain- 
tiff's testimony,  about  which  there  was  no 
conflict,  independent  of  what  Crews  said, 
the  Jury  would  not  have  been  authorized  to 
arrive  at  any  other  conclusion  than  that  the 
abstract  books  had  not  been  completed  in 
accordance  with  the  terms  of  the  contract. 
Where  there  Is  no  conflict  In  the  evidence, 
and  relevant  proportions  of  it  fully  sustain 
the  verdict,  and  are  of  such  a  character  as 
to  authorise  no  other  verdict,  a  new  trial 
should  not  be  granted  because  Irrelevant 
testimony  was  admitted.  Navigation  Co.  v. 
Warriner,  85  Fla.  197,  16  South.  808.  In 
stating  that  there  was  no  conflict  in  the  evi- 
dence of  the  plaintiff  that  the  books  were 
not  completed  according  to  the  contract,  we 
do  not  overlook  the  fact  that  the  bill  of  ex- 
ception recites  that  depositions  were  read 
to  the  Jury  by  defendant's  counsel;  but,  for 
reasons  hereinafter  stated,  we  cannot  con- 
sider the  depositions  read  to  the  Jury.  There 
are  no  depositions  In  the  bill  of  exceptions, 
and,  In  reference  to  the  condition  of  the 
books  at  the  time  plaintiff  visited  Alabama, 
he  alone  speaks  of  personal  knowledge  as  to 
their  condition. 

A  further  objection  is  made  that  the  court 
erred  in  permitting  the  plaintiff  to  testify 
that  he  paid  $1,500  under  the  contract  to 
Bacon  Bros.  One  thousand  dollars  was  paid 
to  Delos  H.  Bacon,  who  receipted  for  it  in 
the  name  of  Bacon  Bros.,  and  $500  was  paid 
to  Mark  R.  Bacon,  who  also  receipted  for  it 
In  the  name  of  Bacon  Bros.  The  theory 
of  defendant's  objection  Is  that  in  this  action 
the  plaintiff  can  only  recover,  if  at  all,  from 
the  party  receiving  the  money,  and  that 
one  would  not  be  liable  for  the  money  re- 
ceived by  another.  This  objection  Is  based 
upon  an  erroneous  view  of  the  case.  The 
contract  being  Joint  on  the  part  of  the  Ba- 
cons, to  make  the  set  of  abstract  books  there- 
in mentioned,  a  violation  of  the  contract  on 
their  part  will  subject  each  and  every  one 
of  them  to  liability  for  the  money  paid 
thereunder  on  their  Joint  account.  As  excep- 
tions to  charges  involve  a  consideration  of 
the  points  arising,  further  discussion  of  the 
present  exception  will  be  postponed  until  we 
come  to  consider  the  exceptions  on  the  char- 
ges. 

It  is  also  objected  that  the  court  erred  in 
admitting  In  evidence  certain  letters  written 
by  Delos  H.  Bacon  to  the  mother  of  the 
plaintiff.  It  is  not  contended  that  the  let- 
ters contained  irrelevant  matter  to  the  case, 
but  the  sole  contention  Is  that  they  were 
not  admissible  in  evidence  against  Mark  R. 
Bacon,  who  alone  defended  the  action. 
These  letters  relate  to  the  abstract  books 
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agreed  to  be  made  by  the  Bacon*,  but.  as 
the  only  objection  urged  to  their  admission 
is  that  they  were  not  written  by  Marie  R. 
Bacon,  their  contents  need  not  be  referred 
to.  Delos  H.  Bacon,  the  writer  of  the  let- 
ters, is  one  of  the  makers  of  the  contract, 
and  his  statements  in  reference  to  the  ab- 
stract books  are  admissible  against  his  co- 
contractors.  This  will  more  fully  appear 
from  what  is  said  under  other  exceptions 
hereinafter  considered. 

Mark  R.  Bacon  was  asked  what  he  knew 
about  the  plaintiff's  extending  the  time  for 
the  completion  of  the  contract,  or  that  there 
was  even  an  extension  of  time  for  Its  com- 
pletion. He  stated  that  he  knew  It  by  im- 
plication, and  from  his  brothers.  Plaintiff 
moved  to  strike  out  all  that  portion  of  the 
evidence  relating  to  what  witness  received 
from  his  brothers.  The  court  ruled  so  much 
of  the  testimony  as  was  based  upon  Informa- 
tion from  witness'  brothers,  to  be  ascertain- 
ed by  reference  to  the  record,  be  stricken 
out  It  is  insisted  here  that  there  was  no 
such  testimony,  and  that  the  ruling  of  cue 
court  may  have  misled  the  jury  as  to  what 
testimony  in  the  record  was  stricken  out. 
There  is  an  implication  in  the  answer  of  the 
witness  that  he  knew  from  his  brothers  that 
plaintiff  had  extended  the  time  for  complet- 
ing the  contract,  and  it  is  not  proper,  of 
course,  to  place  before  the  Jury  hearsay  evi- 
dence. We  are  unable  to  see  that  any  In- 
jury was  done  the  defendant  In  ruling  on 
the  objections  in  the  manner  Indicated. 

Several  objections  are  made  to  the  ruung 
of  the  court  In  striking  out  certain  inter- 
rogatories In  depositions  stated  in  the  bill 
of  exceptions  to  have  been  read  to  the  Jury. 
It  appears  from  the  bill  of  exceptions  that 
plaintiff  objected  to  certain  interrogatories, 
and  the  answers  thereto,  on  grounds  stated, 
and  that  the  court  sustained  some  of  the 
objections.  We  cannot,  consistently  with 
the  settled  rule  of  this  court,  consider  any  of 
these  objections.  There  are  no  depositions 
incorporated  into  the  bill  of  exceptions,  and 
we  cannot  look  to  any  other  source  for  tho 
testimony  that  was  introduced  on  the  trial. 
We  find  copied  into  the  record,  by  the  clerk, 
some  depositions,  and  an  agreement  of  coun- 
sel that  they  might  be  read  on  the  trial  of 
the  case,  subject  to  proper  objections;  out 
these  depositions  are  not  found  in  the  bill 
of  exceptions,  nor  is  there  any  reference  to 
them,  as  exhibits  or  otherwise,  so  as  to 
make  a  part  of  the  record  proper.  The 
agreement  of  counsel  that  depositions  may 
be  read  in  evidence  does  not  obviate  the  ne- 
cessity of  having  such  depositions  as  were 
read  in  evidence  incorporated  into  the  bill 
of  exceptions.  Myers  v.  Roberts,  35  Fla. 
255.  17  South.  358;  Florida  Cent  &  P.  R. 
Co.  v.  St  Clalr-Abrams,  35  Fla.  514, 17  South. 
631),  and  authorities  cited.  It  appears  that 
some  depositions  were  read  in  evidence,  out 
we  cannot  know  from  the  bill  of  exceptions 
what  depositions  were  so  read. 


Exceptions  were  taken  to  the  giving  and 
refusing  instructions  to  the  jury  by  the 
court,  and  we  will  consider  such  as  were  In- 
sisted on  here.  The  first  charge  excepted 
to  Instructed  the  jury,  in  effect  that  the 
written  contract  must  be  considered  as  a 
sealed  Instrument  as  to  Mark  R.  Bacon. 
What  we  have  already  said  disposes  of  this 
objection.  That  Mark  R.  Bacon  la  presumed 
to  have  adopted  the  seals  on  the  instrument 
when  he  sighed  it  Is  sustained  by  the  au- 
thorities we  have  cited. 

The  third  charge  is  excepted  to  on  the 
ground  that  it  erroneously  imposed  the  bur- 
den of  proof  on  the  defendant  to  show  that 
he  was  not  a  party  to  the  contract  The  en- 
tire charge,  substantially,  Is  as  follows:  The 
court  having  ruled  in  the  progress  of  the 
trial  that  the  defendant  Mark  R.  Bacon 
might  show  as  a  defense  that  L.  N.  Green 
accepted  the  written  contract  with  the 
knowledge  that  he  (Bacon)  was  not  bound 
as  a  party  thereto,  "the  jury  are  instructed 
that  It  must  clearly  appear  by  a  preponder- 
ance of  the  evidence  that  Green  so  accepted 
said  contract.  The  burden  of  proof  is  upon 
Bacon  to  show  this  defense,  and,  unless  the 
jury  are  satisfied  by  a  preponderance  of  all 
the  evidence  that  Green  entered  Into  the 
contract  with  full  knowledge  and  under- 
standing that  Bacon  was  not  to  be  bound  as 
a  party  thereto,  such  defense  must  fail." 
As  has  already  been  stated,  the  court  per- 
mitted (over  the  objection  of  plaintiff)  Ba- 
con to  testify  that  he  was  not  to  be  bound 
as  a  party  to  the  contract  and  Green  was 
permitted  to  testify  in  rebuttal  that  he  was 
to  be  so  bound.  Under  the  issues  made  in* 
this  case,  Bacon  should  not  have  been  per- 
mitted to  testif  y  that  he  was  not  to  be  bound 
as  a  party  to  the  contract  which  he  bad 
signed.  It  was  an  attempt  to  vary  or  con- 
tradict the  written  contract  by  parol  evi- 
dence. As  the  ruling  of  the  court  in  permit- 
ting such  testimony,  though  erroneous,  was 
in  favor  of  Bacon,  no  injury  could  possibly 
have  resulted  to  him  from  the  charge  given. 
On  this  record  he  must  be  considered  as  a 
party  to  the  contract  and  no  amount  of  parol 
evidence  should  be  permitted  to  show  that 
he  Was  not  a  party  thereto.  The  instruction- 
given  was  altogether  in  his  favor. 

The  objection  made  to  the  fourth  instruc- 
tion given  for  plaintiff  is  that  the  contract  is- 
construed  by  the  court  to  mean  that  the  rec- 
ords of  Jefferson  county,  Ala.,  should  be  ab- 
stracted, complete,  within  the  time  provided 
for  the  making  of  the  set  of  abstract  books, 
and  not  that  the  record  books  in  existence 
up  to  the  time  of  making  the  contract  should 
be  abstracted.  The  contract  provides  for  the 
making  of  a  complete  set  of  abstract  books 
of  Jefferson  county,  Ala,,  the  said  books  to- 
be  completed  within  one  year  from  the  date 
of  beginning  work  thereon.  This  means  that 
within  the  time  provided  in  the  contract  aU 
the  records  of  Jefferson  county,  Ala.,  con- 
templated by  the  system  to  be  abstracted. 
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should  be  abstracted,  complete,  up  to  the 
time  of  the  fulfillment  of  the  contract.  This 
la  the  view  that  the  trial  court  took  of  the 
contract  in  the  charge  excepted  to,  and  we 
agree  with  this  construction.  i 

A  general  objection  Is  made  to  the  other 
-charges  given  for  the  plaintiff,  down  to  the 
eighth,  on  the  ground  that  they  require  a 
preponderance  of  the  proof  on  the  part  of 
defendant.  The  fifth  and  seventh  charges 
announce  the  rule  that  the  defendant  must 
establish  by  a  preponderance  of  the  evidence 
the  defenses  set  up  in  his  affirmative  pleas 
that  the  plaintiff  extended  the  time  withiu 
which  the  contract  was  to  be  completed,  and 
accepted  the  books  as  complete.  The  pleas 
set  up  affirmative  defenses,  and  the  burden 
of  proof  was  upon  the  defendant  to  sustain 
them.  There  was  therefore  no  error  in  the 
charges,  in  the  particulars  mentioned.  The 
objection  made  cannot  apply  to  tne  sixth 
•charge,  as  there  is  no  statement  therein  re- 
lating to  the  burden  of  proof. 

The  objections  to  the  eighth,  ninth,  and 
tenth  charges  given  for  the  plaintiff  may  be 
■considered  together.  The  eighth  Instructs 
the  jury,  in  effect,  that  when  one  party  to  a 
•contract  shows  by  competent  evidence  that 
the  other  party  thereto  has  failed  and  re- 
fused to  carry  it  out,  and  that  it  has  been 
rescinded,  the  party  rescinding  has  the  right 
to  recover  back  the  money  paid  under  the 
contract,  provided  he  can  establish  to  the 
satisfaction  of  the  jury  that  said  contract 
had  been  broken  by  the  other  party,  and  no- 
tice of  the  rescission  given  within  a  reason- 
able time.  The  ninth  states  that  if  the  plain- 
tiff knew  nothing  of  the  condition  of  the  ab- 
stract books,  except  from  representations  of 
defendants,  until  he  went  to  Birmingham, 
about  the  15th  of  June,  1888,  and  that  he 
then  found  said  books  In  an  uncompleted 
condition,  and  that  they  were  in  fact  not 
completed  according  to  the  contract,  and  that 
within  three  weeks  or  one  month  he  in- 
formed defendants,  or  either  of  them,  that 
he  would  rescind  the  contract,  and,  further, 
that  he  returned  to  Florida,  and  within  a 
week  or  ten  days  thereafter  instituted  suit 
to  recover  money  he  had  paid  under  the  con- 
tract, this  was  a  reasonable  time  within 
which  to  rescind  the  contract,  and  be  had  a 
right  to  recover  said  money,  provided  the 
contract  was  broken  by  defendants,  and  the 
books  were  unfinished  according  to  the  con- 
tract. The  tenth  charge  asserts  that  if  the 
Jury  believe  from  the  evidence  that  the  de- 
fendants contracted  to  complete  a  set  of  ab- 
stract books  of  Jefferson  county,  Ala.,  and 
that  they  failed  to  complete  the  same  within 
the  time  stipulated  in  the  contract,  and  plain- 
tiff performed  his  part  of  the  contract  ac- 
cording to  its  terms,  up  to  the  time  of  its 
rescission,  he  had  a  right  to  rescind  the  con- 
tract, and  could  sue  for  such  amount  as  he 
had  paid  thereunder. 

The  third  Instruction  given  by  the  court 
for  the   defendant  states  that  not  every 


shortcoming  of  a  party  to*  a  contract  will 
authorize  the  other  party  to  rescind.  The 
acts  and  conduct  of  a  party  against  whom 
a  rescission  of  a  contract  is  undertaken 
must  be  such  as  to  evince  an  intention  to  be 
no  longer  bound  by  the  contract,  and  the 
breach  of  the  contract  must  be  in  a  sub- 
stantial part  thereof. 

Several  objections  are  urged  to  the  in- 
structions given  for  the  plaintiff.  It  is  first 
contended  that  it  was  not  the  province  of 
the  court  to  determine  what  was  a  reason- 
able time  within  which  to  rescind  the  con- 
tract, and  such  question  should  have  been 
submitted  to  the  jury  for  determination. 
In  the  second  place,  it  is  insisted  that  the 
plaintiff  had  no  right  to  rescind  the  con- 
tract and  recover  the  money  paid  thereon, 
but  could  only  sue  for  damages  for  the  un- 
completed portion  thereof.  And,  in  the 
third  place,  it  Is  urged  that  the  plaintiff 
could  recover,  if  at  all,  only  from  the  party 
receiving  the  money  nnder  the  contract. 
In  2  Pars.  Cont.  p.  877,  It  is  stated  that 
"whichever  party  has  the  right  to  rescind 
must  do  it  within  the  time  specified,  If  there 
be  such  a  time,  or  otherwise  within  a  rea- 
sonable time.  What  is  a  reasonable  time  is 
In  this,  as  in  most  other  cases,  a  question  of 
law,  for  the  court  only."  Gordon  v.  Clarke, 
10  Fla.  179.  It  is  not  contended  here  that, 
under  the  facts  and  circumstances  of  the 
present  case,  three  weeks  or  a  month  was 
not  a  reasonable  time  in  which  to  rescind 
the  contract,  but  that  the  question  was  for 
the  jury  to  determine,  and  not  for  the  court. 
Where  the  facts  are  not  disputed,  the  ques- 
tion of  what  is  a  reasonable  rime  for  the  re- 
scission of  a  contract  is  clearly  one,  we  think, 
for  the  court  to  decide,  and  it  is  not  improper 
for  the  court  to  tell  the  jury  that,  on  the  un- 
disputed facts  a  given  time  is  or  is  not  rea- 
sonable. Holbrook  Burt,  22  Pick.  546. 
There  Is  no  dispute  in  reference  to  the  circum- 
stances under  which  the  plaintiff  in  the  pres- 
ent case  claimed  the  right  to  rescind  the  con- 
tract, and  the  objection  urged  to  the  charge 
of  the  court  must  fail. 

In  Brown  v.  Harris,  2  Gray,  359,  it  is  said, 
"It  is  a  familiar  principle  of  law  that  when 
money  Is  paid  by  one  party  in  contempla- 
tion of  some  act  to  be  done  by  another,  and 
the  thing  stipulated  to  be  done  Is  not  done, 
the  money  may  be  recovered  back  In  an  ac- 
tion for  money  had  and  received."  See,  also, 
Giles  v.  Edwards,  7  Term  R.  181,  4  Rev.  Re- 
ports, 414;  Webster  v.  Enfield,  5  Gilman, 
298;  Evans  v.  Glvens,  22  Fla.  476;  2  Pars. 
Cont.  67a  There  may  be  cases  where  the 
parties  cannot  be  placed  In  statu  quo,  when 
the  right  to  rescind  cannot  be  exercised,  or 
where  one  party  to  a  contract  has  received 
benefits  thereunder  which  he  cannot  retain 
and  rescind;  but  when  one  party  to  an  en- 
tire executory  contract  has  failed  to  per- 
form it  on  his  part,  and  the  other  party  is 
not  in  default,  and  is  in  a  condition  to  re- 
scind, he  may  abandon  the  contract,  and 
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bring  an  action  of  assumpsit  to  recover 
back  wliat  he  has  paid,  or  for  what  he  has 
done  thereunder,  whenever  assumpsit  will 
He  Independent  of  the  contract 

The  third  objection  urged  to  the  charges 
under  consideration  Is  that  plaintiff  could 
only  recover  against  the  parties  receiving 
the  money  under  the  contract  This  objec- 
tion involves  a  consideration  of  the  theory 
upon  which  the  defense  almost  entirely 
rests,  and,  as  the  propriety  of  the  rulings  of 
the  court  on  other  points  depends  upon  It 
we  will  devote  some  space  to  It  The  objec- 
tion is  based  upon  the  view  that  the  founda- 
tion for  the  action  for  money  had  and  re- 
ceived is  that  the  defendant  has  money  In 
his  possession  to  which  the  plaintiff  is  en- 
titled, ex  aequo  et  bono,  and  that  such  ac- 
tion cannot  be  maintained  against  two  or 
more  without  showing  that  they  Jointly  re- 
ceived the  money.  As  applied  to  the  pres- 
ent case,  it  Is  claimed  that  when  the  plain-  j 
tiff  abandoned  the  contract  and  sued  for 
the  money  paid  thereunder,  he  could  only 
recover  against  the  parties  receiving  the 
money.  The  suit  was  instituted  against  all 
three  of  the  Bacons,  and  the  theory  of 
plaintiff's  case  is  that  they  are  Jointly  lia- 
ble for  the  money  received  by  any  one  of 
them  on  joint  account  under  the  contract  ' 
Where  an  action  of  assumpsit  for  money 
had  and  received  is  brought  against  two  or  , 
more,  it  is  essential  to  show  that  the  mon- 
ey  was  received  under  a  joint  contract,  or 
that  they  jointly  received  the  money.  Man- 
ahan  v.  Gibbons,  19  Johns.  109,  427.  In 
Munroe  v.  Perkins,  9  Pick.  298,  it  was  held 
that  where,  by  a  contract  under  seal,  two 
persons  agreed  with  the  plaintiff  to  pay 
him  a  fixed  sum  for  building  a  house,  and 
both  to  superintend  the  work,  and,  In  the 
absence  of  one,  the  other  to  act  but  always 
with  a  joint  view  to  the  same  object  a 
parol  agreement  by  each  at  different  times  | 
to  waive  the  contract  and  pay  plaintiff  a  I 
reasonable  compensation,  was  a  joint  prom- 
ise, and  a  recovery  might  be  had  against  one 
on  the  joint  liability.  The  special  count  in 
the  declaration  shows  that  the  three  Ba- 
cons entered  into  the  contract  with  plaintiff 
to  make  a  set  of  abstract  books  within  a 
specified  time,  when  he  was  to  have  a  third 
interest  provided  he  paid  $2,000  at  times 
mentioned.  The  contract  to  make  the  ab- 
stract books  was  entire  and  executory,  and 
the  obligation  on  the  part  of  the  Bacons 
was  joint  The  proof  shows  that  plaintiff 
paid  $1,500  under  the  contract,— $1,000  to 
Delos  H.  Bacon,  and  $500  to  Mark  R.  Bacon, 
—but  all  was  receipted  for  on  the  Joint  ac- 
count of  Bacon  Bros.  Conceding  that  the 
contract  to  make  the  abstract  books  had  not 
been  complied  with,  and  that  Green  had  the 
right  to  rescind,  the  obligation  on  the  part 
of  the  Bacons  to  refund  the  money  was 
joint  and  a  joint  action  could  be  maintain- 
ed against  them  for  its  recovery.  The  re- 


sult Is  that  the  objections  urged  to  the 
charges  mentioned  are  not  good. 

The  exception  to  the  eleventh  charge  giv- 
en for  plaintiff  is  disposed  of  by  what  has 
already  been  said.  The  objection  Is  that 
the  jury  were  left  to  understand  that  Mark 
R.  Bacon  would  be  liable  for  money  paid 
under  the  contract  to  his  brothers. 

Other  charges  given  for  plaintiff  are  not 
argued  by  counsel  for  plaintiff  in  error,  and 
we  do  not  discuss  them. 

The  first  instruction  asked  by  the  defendant 
was  given  after  striking  out  a  clause  there- 
in to  the  effect  that  Mark  R.  Bacon  could  not 
be  held  responsible  for  money  paid  under 
the  contract  to  the  other  Bacons.  It  Is  now 
contended  that  it  was  error  tor  the  court  to 
modify  the  charge,  and  that  it  should  have 
been  given  or  refused  as  requested.  The  por- 
tion of  the  charge  eliminated  was  im- 
proper, as  we  have  seen.  The  Bacons,  if  liable 
at  all,  were  jointly  liable  to  the  plaintiff  for 
the  money  paid  under  the  contract;  and  it  was 
immaterial  which  one  actually  received  the 
money,  so  it  was  received  on  their  joint  ac- 
count under  the  contract.  The  court  had  the 
right  to  eliminate  the  bad  feature  of  the 
charge,  and  give  it  as  modified,  provided  it 
was  proper  on  the  facts  of  the  case.  It  is 
not  contended  that  the  charge,  as  modified, 
was  erroneous.  Railroad  Co.  v.  Atkinson,  20 
Fla.  450;  Evans  v.  Glvens,  supra. 

The  third  instruction  requested  for  de- 
fendant was  refused.  It  states  that  if  the 
Jury  find  the  contract  to  make  the  abstract 
books  was  partially  performed  by  Bacon 
Bros.,  who  were  proceeding  in  good  faith  to 
perform  it  and  that  only  a  very  small  por- 
tion remained  to  be  performed,  the  plaintiff 
could  not  rescind,  if  he  could  be  compensated 
In  damages  for  the  part  unperformed.  It 
may  be  noted  that  the  charge  does  not  con- 
fine the  jury  to  a  finding  from  the  evidence 
in  the  case.  It  is  never  proper  to  leave  a 
jury  to  decide  a  case  from  their  own  opin- 
ions or  views  without  reference  to  the  tes- 
timony before  them.  Doggett  v.  Jordan,  2 
Fla.  541.  The  charge  was  properly  re- 
fused, on  the  testimony  before  us,  on  an- 
other ground.  The  plaintiff  was  the  only 
witness  examined  in  the  case,  as  shown  by 
the  bill  of  exceptions,  who  had  any  personal 
knowledge  of  the  condition  of  the  books 
when  notice  of  the  rescission  or  tne  contract 
was  given,  and  there  is  nothing  in  his  tes- 
timony to  authorise  the  submission  of  the 
case  to  the  jury  on  the  theory  that  a  very 
small  portion  of  the  contract  remained  to  be 
performed.  According  to  his  testimony,  at 
least  30  volumes  of  public  records  of  Jeffer- 
son county  had  not  been  begun  to  be  abstract- 
ed when  he  rescinded  the  contract  and  there 
is  no  testimony  before  us  in  conflict  with  his 
statement  on  this  point  We  have  called  at- 
tention to  the  fact  that  It  appears  from  the 
bill  of  exceptions  that  depositions  were  read 
to  the  Jury,  but  they  are  not  before  us,  and 
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we  cannot  know  what  they  contain.  In  de- 
termining the  correctness  of  a  charge  based 
upon  the  testimony,  it  is  essential  that  the 
bill  of  exceptions  should  contain  all  that  is 
necessary  to  enable  the  court  to  decide  upon 
the  propriety  of  the  charge.  It  Is  not,  how* 
ever,  to  be  inferred  from  this  that  it  is  nec- 
essary to  bring  up  any  more  testimony  than 
is  necessary  to  decide  the  question  raised,  as  ! 
there  may  be  cases,  as  in  Seymour  v.  C res- 
well,  18  Fla.  29,  where  the  court  will  con- 
sider errors  assigned,  although  It  appears 
that  some  portion  of  the  evidence  has  been 
omitted  from  the  bill  of  exceptions.  This  can 
be  done  when  it  appears  that  the  omitted  tes- 
timony cannot  affect  the  question  on  the 
record  as  presented.  As  there  was  in  this 
case  testimony  before  the  jury  of  which  we 
can  have  no  legal  knowledge,  and  which  may 
have  borne  on  the  question  of  the  comple- 
tion of  the  contract,  we  cannot  assume  that 
there  was  anything  in  the  absent  testimony 
that  would  make  the  refusal  of  the  court  to 
give  the  charge  error.  Counsel  must  not  ex- 
pect the  court  to  consider  exceptions  involv- 
ing a  consideration  of  the  evidence,  when  it 
appears  that  pertinent  portions,  or  portions 
that  may  have  been  pertinent,  have  been 
left  out  of  the  bill  of  exceptions. 

The  third  instruction  requested  by  defend- 
ant, set  out  supra,  was  given  after  striking 
out  the  word  "willful,"  In  the  last  para- 
graph. The  charge,  as  requested,  stated  that 
the  breach  of  the  contract  must  be  willful  in 
a  substantial  part  of  It.  The  word  "willful" 
was  stricken  oat  by  the  court.  It  was  not 
essential  to  the  right  of  plaintiff  to  rescind 
the  contract  that  its  violation  was  willful, 
and  we  think  the  court  did  right  in  striking 
out  the  objectionable  word.  It  cannot  be  con- 
tended, as  it  is  not,  that  the  charge  was 
injurious  to  defendant. 

The  fourth  instruction  refused  is  not  ar- 
gued. 

The  fifth  is,  in  substance,  that  if,  after  be- 
coming aware  that  the  abstract  books  had 
not  been  completed  according  to  contract,  the 
plaintiff  accepted  the  same,  or  stated  to 
Bacon  Bros.,  or  either  of  them,  that  he  was 
satisfied  with  them,  or  did  any  other  act  or 
thing  in  recognition  of  the  continued  exist- 
ence of  the  contract,  he  could  not  afterwards 
rescind  the  same.  There  is  no  testimony  be- 
fore us  that  plaintiff  ever  accepted  the  books, 
or  Informed  Bacon  Bros.,  or  either  of  them, 
that  he  was  satisfied  with  the  same  The 
uncontradicted  testimony  is  that  plaintiff  re- 
fused to  receive  the  books,  and  expressed 
dissatisfaction  over  the  fact  that  they  were 
not  completed.  We  cannot  legally  know  what 
was  shown  in  the  depositions,  and  cannot  re- 
fer to  them.  A  charge  which  undertakes  to 
submit  to  the  jury  a  case  on  a  basis  of  facts 
upon  which  a  verdict  would  be  unauthorized 
should  not  be  given  without  reference  to 
whether  or  not  it  contains  a  correct  proposi- 
tion of  law.  Tlschler  v.  Kurtz,  35  Fla.  323, 
17  South.  661. 


The  ninth  Instruction  refused  Is  the  only  re- 
maining one  argued  by  counsel  that  cannot 
be  considered  by  us  as  abandoned.  This  in- 
struction is  that,  if  Mark  B.  Bacon  did  not 
receive  any  of  the  money  from  plaintiff,  the 
jury  should  render  a  verdict  in  his  favor. 
That  this  instruction  was  properly  refused  Is 
apparent  from  what  we  have  already  said, 
!  and  further  comment  is  unnecessary. 

The  only  remaining  exception  on  the  main 
case,  argued  by  counsel  for  plaintiff  in  error, 
relates  to  the  entry  of  judgment  against  Mark 
R.  Bacon  alone.  The  declaration  was  filed 
and  summons  issued  against  Delos  H.,  Adol- 
phus  H.,  and  Mark  R.  Bacon,  but  service  was 
had  only  on  the  latter.  The  return  of  the 
sheriff  on  the  summons  shows  that  Delos  H. 
and  Adolphus  H.  Bacon  did  not  reside  (n  the 
county  where  suit  was  instituted.  Mark  R. 
Bacon  alone  appeared  and  defended  the  suit, 
and.  after  verdict,  judgment  was  entered 
against  him.  Plaintiff,  by  leave  of  the  court, 
amended  the  judgment  so  as  to  show  that 
Delos  H.  and  Adolphus  H.  Bacon  had  not 
been  served  with  summons,  and  were  non- 
residents of  the  county.  The  objection  urged 
to  the  judgment  is  that  it  was  error  for  plain- 
tiff to  proceed  to  final  judgment  against  Mark 
R.  Bacon  without  first  having  noted  the  fact 
of  nonservice  as  to  the  other  defendants. 
The  act  of  1828  (section  13,  p.  813,  McClel. 
Dig.)  provides  that  when  an  original  writ  or 
summons  has  been  sued  out  against  two  or 
more  defendants,  and  returned  by  the  sheriff, 
or  other  officer,  served  upon  one  or  more,  and 
that  the  other  defendants  do  not  reside  in  the 
circuit  or  county,  It  shall  be  lawful  for  the 
plaintiff,  at  his  option,  to  proceed  to  judgment 
against  those  served,  or  obtain  from  the  court 
time  to  perfect  service,  by  the  Issuance  of 
further  process,  as  to  the  others.  The  return 
of  the  sheriff  showed  that  the  two  absent 
Bacons  did  not  reside  In  Marion  county,  and 
it  appears  that  the  plaintiff,  proceeded  to  final 
judgment  against  the  one  served.  Such  re- 
turn—that the  parties  not  found  did  not  re- 
side hi  the  county— Is  sufficient,  under  the 
act  mentioned,  to  authorize  the  plaintiff  to 
proceed  to  judgment  against  a  defendant  serv- 
ed, without  any  formal,  dismissal,  or  noting 
the  fact  of  nonservice,  as  to  the  others.  This 
is  the  construction  placed  upon  the  act  by  this 
court,  as  we  understand  the  decisions  in  the 
case  of  Doggett  v.  Jordan,  2  Fla.  541,  3  Fla. 
215,  and  4  Fla.  121.  The  only  doubt  we  have 
in  the  matter  Is  whether  the  act  of  1828  is  re- 
pealed by  the  act  of  1873  (section  19,  p.  814. 
McClel.  Dig.).  If  such  a  result  follows,  It 
would  have  to  be  by  implication,  as  there  is 
no  direct  repeal  of  the  former  act  Repeals 
by  Implication,  according  to  the  well-estab- 
lished rule,  are  not  favored,  and,  If  the  two 
acts  can  stand  together,  it  is  our  duty  to  en- 
force both.  A  consideration  of  the  two  acts 
impresses  us  with  the  view  that  there  is  not 
such  a  conflict  between  them  as  to  result  in  a 
repeal  of  the  former,  and,  according  to  its  pro- 
visions, there  was  no  error,  after  the  sheriff 
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made  his  return  as  to  the  non-residence  of 
some  of  the  defendants,  in  proceeding  to  judg- 
ment against  the  one  served.  The  fact  that 
plaintiff  amended  his  declaration  after  Mark 
R,  Bacon  appeared  to  the  action  does  not  in- 
dicate an  election  to  proceed  against  all  the 
defendants.  No  alias  summons  was  Issued 
as  to  the  parties  not  served  under  the  original 
writ,  and  the  character  of  amendment  made 
did  not  show  an  election  to  still  proceed 
against  those  shown  by  the  sheriff's  return  to 
be  nonresidents  of  the  county.  All  the  ob- 
jections urged  here  by  counsel  for  plaintiff  in 
error  have  been  noticed,  and,  no  reversible 
error  being  found,  the  judgment  should  be 
affirmed. 

Errors  are  assigned  on  the  record  of  the 
proceedings  traversing  the  attachment  affida- 
vit, and  we  have  a  bill  of  exceptions,  properly 
signed,  embodying  the  proceedings  on  such  is- 
sue. Conceding  that  the  proceedings  on  such 
issue  are  properly  before  us  for  review,  we 
have  examined  them,  and  find  no  reversible 
error.  What  we  have  said  in  disposing  of  the 
assignments  of  error  on  the  merits  of  the  case 
covers  all  the  objections  raised  on  the  traverse 
issue,  and  we  do  not  deem  it  necessary  to  pro- 
long this  opinion  by  going  over  points  al- 
ready decided. 

Counsel  having  failed  to  further  prosecute 
the  contempt  proceedings  instituted,  and  the 
case  having  now  been  disposed  of  on  its  mer- 
its, an  order  will  be  entered,  in  connection 
with  the  entry  of  judgment  herein,  dismiss- 
ing such  contempt  proceedings. 

Judgment  to  be  entered  accordingly. 


LOUISVILLE  &  N.  R.  CO.  v.  CITY  OF 
BESSEMER. 
(Snpreme  Court  of  Alabama.    Jan.  7,  1896.) 

Injunction — Pleading — Motion  to  Dissolve. 
On  motion  to  dissolve  a  temporary  injunc- 
tion restraining,  a*  unreasonable,  the  enforce- 
ment of  a  city  ordinance  requiring  a  railroad 
company  to  light  its  tracks  at  certain  Btreet 
crossings,  the  bill,  though  containing  merely  con- 
clusions, in  alleging  the  unreasonableness  of  the 
ordinance,  and  for  that  reason  confessedly  insuf- 
ficient on  demurrer,  in  the  absence  of  objection, 
will  be  held  sufficient 

Appeal  from  chancery  court,  Jefferson 
county;  Thomas  Cobbs,  Chancellor. 

Bill  by  the  Louisville  &  Nashville  Railroad 
Company  against  the  city  of  Bessemer.  From 
a  decree  dissolving  a  temporary  injunction, 
complaiuant  appeals.  Reversed. 

The  bill  in  this  case  prayed  to  have  the 
city  of  Bessemer  restrained  from  the  enforce- 
ment of  an  ordinance  passed  by  the  council 
of  the  said  city  requiring  the  complainant 
to  light  a  certain  portion  of  its  road.  The 
bill  averred  that  the  complainant  was  a 
railroad  corporation,  operating  a  railroad 
through  Jefferson  county,  called  and  known 
as  the  "Birmingham  Mineral  Railroad,"  and 
that  the  line  of  said  road  ran  through  the 
city  of  Bessemer,  along  and  across  Third  av- 


enue In  said  city,  and  between  Twentieth 
and  Twenty-First  streets;  that  on  April  2, 
1895,  the  city  of  Bessemer  enacted  an  ordi- 
nance to  compel  railroad  companies  to  light 
their  crossings  at  certain  points  in  the  said 
city  of  Bessemer.  This  ordinance  was  set 
out  at  length  in  the  bilL  .The  provisions  of 
it  which  have  reference  to  the  complaint  and 
are  pertinent  to  the  issues  in  the  present  case 
are  as  follows:  In  the  first  section  it  was 
ordained  that  the  Louisville  &  Nashville  Rail- 
road company,  operating  the  Birmingham 
Mineral  Railroad,  in  the  city  of  Bessemer, 
"be,  and  the  same  are  hereby,  required  by 
the  council  of  the  said  city  to  put,  place, 
keep,  and  maintain  an  electric  arc  light  of 
sufficient  power  and  brilliancy,  to  be  deter- 
mined by  said  city,  to  light  up  their  tracks 
and  crossings  in  said  city  of  Bessemer,  where 
their  said  tracks  cross  said  Third  avenue  be- 
tween Twentieth  and  Twenty-First  streets 
in  said  city,  during  the  hours  of  nighttime, 
while  any  one,  either,  or  all  of  them  are 
switching  or  engaged  in  switching  cars,  or 
moving  trains  on  or  across  said  Third  ave- 
nue." The  fourth  section  of  the  said  ordi- 
nance is  as  follows:  "Sec.  4.  That  any 
switching  cars  or  moving  trains  during  the 
hours  of  night  time  on  or  across  said  Third 
avenue  or  said  Twentieth  street  by  either, 
any,  or  all  of  said  railroad  companies,  or  by 
any  one  for  them,  without  first  having  said 
crossings  or  tracks  lighted  up  as  required 
by  the  provisions  of  section  1  of  this  ordi- 
nance, shall  be  deemed  a  violation  of  this 
ordinance,  and  the  party  or  parties  convicted 
thereof  shall  be  fined  not  more  than  one  hun- 
dred dollars,  and  In  default  of  payment  of 
the  fine  may  be  sentenced  for  hard  labor  for 
the  city  for  not  more  than  GO  days  for  each 
offense."  The  bill  further  averred  that  the 
city  of  Bessemer  had  caused  to  be  arrested, 
for  the  violation  of  the  ordinance,  one  J.  G. 
Hardy,  who  was  a  locomotive  engineer  in 
the  employment  of  the  complainant,  on  the 
specific  charge  that  said  Hardy,  as  such  en- 
gineer, switched  cars  during  the  nighttime 
across  Third  avenue  in  the  city  of  Bessemer 
without  complainant  first  having  lighted  said 
crossing,  as  required  by  the  ordinance;  and 
that  the  city  of  Bessemer  had  notified  and 
warned  the  defendant  that  it  would  arrest 
its  employes  every  night  for  so  violating 
said  ordinance.  The  ground  upon  which  re- 
lief was  sought  was  that  the  ordinance  was 
unreasonable;  and  the  way  hi  which  the 
ordinance  and  its  enforcement  were  unrea- 
sonable, as  averred  in  the  bill,  is  sufficiently 
stated  in  the  opinion.  The  bill  further  avers 
''that  complainant  files  this  bill  of  complaint 
for  the  purpose  of  restraining  and  enjoining 
said  city  of  Bessemer  from  arresting  the  em- 
ployes of  complainant,  interrupting  complain- 
ant's business,  or  otherwise  interfering  with 
the  some,  under  and  in  carrying  out  said  or- 
dinance; and  complainant  further  alleges 
that  there  will  be  multiplicity  of  arrests  of 
the  complainant's  employes  made  by  the  said 
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ctty  of  Bessemer,  and  a  multiplicity  of  trials, 
which  will  entail  great  trouble  and  expense 
on  complainant  and  the  county  of  Jefferson, 
state  of  Alabama,  unless  your  honor  grants 
complainant  an  injunction  restraining  and 
enjoining  said  city  of  Bessemer  as  above  set 
forth."  The  prayer  of  the  bill  was  that  the 
city  of  Bessemer,  its  mayor,  and  other  of- 
ficers, be  enjoined  from  enforcing  said  ordi- 
nance as  against  the  complainant,  and  be 
restrained  from  arresting  the  employes  of 
complainant  for  the  violation  of  the  said  or- 
dinance, and  otherwise  interfering  with  com- 
plainant's business  under  said  ordinance; 
that  the  city  of  Bessemer-  be  restrained  and 
enjoined  from  the  further  prosecution  of  said 
Hard}',  the  engineer  of  complainant,  who  had 
been  arrested,  charged  with  the  violation  of 
said  ordinance;  and  that,  on  final  hearing, 
the  ordinance  be  declared  unreasonable, 
against  public  policy,  and  void.  This  bill 
was  sworn  to.  The  defendant  filed  an  an- 
swer, In  which  it  denied  the  material  allega- 
tions of  the  bill,  which  averred  the  unreason- 
ableness of  the  ordinance.  This  answer  was 
not  sworn  to.  The  defendant  also  demurred 
to  the  bill  on  the  ground  that  the  general  as- 
sembly expressly  granted  to  the  defendant 
the  power  to  pass  and  enact  said  ordinance, 
and  that  the  same  cannot  be  set  aside  and 
held  unreasonable.  The  defendant  also  made 
a  motion  to  dissolve  the  temporary  injunc- 
tion, which  had  been  issued  upon  the  tiling 
of  the  bill,  on  the  grounds:  (1)  The  answer 
denies  fully  and  fairly  all  the  averments  of 
the  bill  on  which  the  equity  rests.  (2)  There 
is  no  equity  in  the  bill.  (3)  The  defendant 
had  express  legislative  authority  to  enact 
said  ordinance.  (4)  Said  ordinance  is  rea- 
sonable. On  the  submission  of  this  motion 
to  dissolve  the  injunction,  the  chancellor  ren- 
dered a  decree  granting  the  motion,  and  or- 
dered the  injunction  dissolved.  The  present 
appeal  is  prosecuted  from  this  decree,  and 
the  same  is  here  assigned  as  error. 

Thos.  G.  Jones,  for  appellant.  Sam  Will 
John  and  Tuotter  &  McAdory,  for  appellee. 

HEAD,  J.  The  charter  of  the  city  of  Bes- 
semer authorises  the  city  council  to  compel 
railroad  companies  to  light  their  tracks  in 
such  manner  and  at  such  points  as  it  may 
consider  necessary  for  the  convenience  and 
safety  of  the  city.  It  is  contended,  on  the 
part  of  the  city,  that  this  confers  an  unquali- 
fied, arbitrary  power  to  require  such  charac- 
ter of  lights  at  such  places  within  the  city  as 
the  city  council  may  desire,  without  regard 
to  whether  the  requirement  Is  reasonable  or 
unreasonable.  There  Is  no  practical  differ- 
ence between  this  charter  of  power  and  any 
other  legislative  authority  to  municipal  cor- 
porations to  pass  ordinances.  As  in  all  such 
cases,  the  meaning  is  that  the  authority  must 
be  exercised  In  a  reasonable  manner.  Unless 
v.l8so.no.27—  56 


the  charter  defines  the  extent  and  manner 
and  means  of  executing  a  particular  power, 
leaving  no  discretion  in  the  municipal  body 
as  to  how  it  shall  be  done,  the  reasonableness 
of  the  ordinance  is  always  open  to  inquiry. 
Here  the  manner  of  lighting  the  tracks  and 
the  places  to  be  lighted  are  expressly  left  to 
the  discretion  of  the  city  council,  which  dis- 
cretion they  must  exercise  in  a  just  and  rea- 
sonable way.  The  question  of  more  difficulty 
is  whether  the  bill,  when  considered  even 
on  a  motion  to  dissolve  the  Injunction,  is 
sufficient  to  show  that  the  ordinance  therein 
set  out  is  unreasonable.  We  cannot  consider 
the  answer,  in  passing  upon  the  motion,  for 
the  reason  that  it  Is  not  sworn  to.  Rule  Oh. 
Prac.  35  (Code,  p.  817).  The  first  fact  al- 
leged in  the  bill,  touching  the  reasonableness 
of  the  ordinance,  is  "that  comparatively  few 
trains  pass  over  its  said  railroad  at  said  part 
of  said  city  required  to  be  lighted  up  by  said 
ordinance,  and  the  said  Third  avenue  between 
Twentieth  and  Twenty-First  streets  (the 
places  required  to  be  lighted)  is  not  so  much 
traveled  that  it  has  become  such  a  thorough- 
fare as  to  require  lighting  in  order  that  peo- 
ple and  vehicles  can  cross  said  railroad  at 
said  point  with  ease,  dispatch,  and  safety,  for 
they  can  do  so  now."  The  second  is  that  "a 
.  compliance  with  said  ordinance,  on  the  part 
of  complainant,  would  necessitate  a  great  ex- 
penditure of  money  by  complainant."  The 
third  is  "that  said  ordinance  Is  unreasonable, 
in  that  it  requires  complainant  to  put,  place, 
keep,  and  maintain  any  light  at  all  at  such 
point."  The  fourth,  that  it  is  "unreasonable, 
in  that  it  requires  complainant  to  put,  place, 
keep,  and  maintain  an  electric  arc  light  of 
sufficient  power  and  brilliancy,  to  be  deter- 
mined by  said  city,  at  said  point."  There 
are  other  conclusions  stated,  as  proper  con- 
structions of  the  ordinance,  which  appellant's 
counsel  very  properly  concede,  in  argument, 
are  not  well  taken.  The  dissolution  of  an  in- 
junction will  be  allowed  only  upon  the  want 
of  equity  in  the  bill,  or  the  denials  of  a  veri- 
fied answer.  Upon  motion  to  dissolve,  tech- 
nical errors  or  Inaccuracies  are  not  availa- 
ble. All  amendable  defects  are  regarded  as 
amended.  3  Brick.  Ala.  Dig.  352,  H  288-300. 
While  the  statements  of  the  present  bill, 
which  we  have  above  set  out,  are  little  more 
than  conclusions,  and  confessedly  Insufficient 
on  demurrer,  yet  it  was  competent  for  the  re- 
spondent to  accept  them  as  averments  of 
fact;  and,  in  the  absence  of  objection  by  de- 
murrer, they  will  support  the  equity  of  the 
bill,  and  justify  the  admission  in  evidence  of 
such  facts  as  will  show  the  ordinance  to  be 
unreasonable,  without  offending  the  rule  that 
the  allegata  and  probata  must  correspond. 
Asaurst  v.  Peck,  101  Ala.  499,  third  and 
fourth  headnotes  (14  South.  541).  Reversed, 
temporary  Injunction  reinstated,  and  cause 
remanded. 
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CAIN  LUMBER  CO.  et  aL  t.  STANDARD 
DRY-KILN  CO. 
(Supreme  Court  of  Alabama.  Jan.  7.  1896.) 

IHTEKKoOATOKIBSTO  ADVBKSB  PaKT*—  PbOCEDUKB 

—  Faii.ukk  to  Answkh  —  Nonsuit  —  Actios  om 
Pakt.nkhship  Contract  —  Pleading —  Issue  or 
paktnkkmiip  —  evidencb  —  abandonment  — 
Damaoes. 

1.  Code,  §5  2816-2832,  regulating  the  ex- 
amination of  parties  by  interrogatories,  provides 
that  default  lor  failure  to  answer  them  shall 
not  be  had  till  60  days  after  service  of  the  In- 
terrogatories without  providing  the  mode  of  serv- 
ice, and,  if  the  party  interrogated  is  a  nonresi- 
dent, requires  the  clerk  to  issue  a  commission 
to  take  his  testimony,  to  which  must  be  attach- 
ed a  copy  of  the  interrogatories.  Held,  that  a 
motion  for  nonsuit  for  failure  to  answer  inter- 
rogatories was  properly  denied  where  defendant 
filed  interrogatories  without  notice  to  a  nonresi- 
dent plaintiff,  sued  out  a  commission,  and  him- 
self nominated  the  commissioner,  and  such  com- 
missioner, after  summoning  an  oilicer  of  plain- 
tiff, and  obtaining  from  him  answers  to  the 
interrogatories,  refused  to  forward  the  interrog- 
atories because  his  fee  was  not  paid. 

2.  A  verified  plea  of  non  est  factum,  in  an 
action  to  charge  persons  as  partners  on  a  con- 
tract, is  sutticient  to  put  in  issue  the  execution 
of  the  contract  as  a  partnership  obligation. 

3.  In  an  action  to  charge  persons  as  part- 
ners on  a  contract  evidence  that  defendants 
were  a  firm  of  lumber  dealers,  and,  intending  to 
add  a  branch  to  their  business,  under  another 
firm  name,  one  of  the  partners  negotiated  with 
plaintiff  and  a  third  person  for  machinery,  and 
finally  closed  a  conditional  contract  under  the 
old  name  with  the  third  person;  that  during 
the  trial  of  the  machine  the  partner  who  had 
conducted  the  former  negotiations  told  plaintiff 
that  the  defendants  were  dissatisfied  with  their 
contract,  and,  during  the  absence  of  one  of  his 
copartners,  made  the  contract  in  suit  under  the 
new  firm  name;  that  the  copartner,  on  learn- 
ing of  it,  without  denying  the  partnership,  sought 
relief  from  it  on  the  sole  ground  that  it  was 
conditional;  that  such  copartner  subsequently 
said  to  plaintiff's  agent  that  they  would  try  the 
machine  purchased  from  the  third  person,  but 
he  did  not  believe  it  would  prove  satisfactory, 
and  then  they  would  take  the  machine  pur- 
chased from  plaintiff,— is  admissible  to  snow 
partnership  of  the  defendants  in  making  the 
contract. 

4.  Where  persons,  in  contemplation  of  part- 
nership, and  holding  themselves  out  as  partners, 
contract  as  such,  a  subsenuent  abandonment  of 
the  formation  of  the  partnership  will  not  affect 
their  1  nihility  as  partners  on  the  contract. 

5.  The  commencement,  as  to  third  per- 
sons, of  a  partnership  at  a  time  prior  to  the 
date  of  the  partnership  articles  may  be  shown 
by  the  acts,  declarations,  and  dealings  of  such 

fprsoiw.  as  partners,  prior  to  that  date,  which 
ave  induced  such  third  persons  to  deal  with 
them  as  nartners. 

6.  Where,  in  an  action  by  a  vendor  for 
breach  of  contract,  damages  for  commissions 
paid  to  an  agent  for  conducting  the  sale  are  not 
specially  pleader!,  the  admission  of  evidonce 
showing  such  damage  is  reversible  error,  where 
it  does  not  clearly  appear  that  it  did  not  enter 
into  the  verdict 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Action  by  the  Standard  Dry-Kiln  Company 
against  the  Cain  Lumber  Company  and  oth- 
ers for  breach  of  contract  of  purchase  of 
machinery.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Reversed. 

This  was  an  action  In  damages  brought  by 
the  appellee,  the  Standard  Dry-Kiln  Com- 


pany, against  the  appellant  the  Cain  Lumber 
Company,  a  partnership  composed  of  Mc- 
Duff  Cain,  John  W.  Moore,  and  Artliur  Kirk- 
laud,  and  against  the  members  of  the  part- 
nership Individually,  and  sought  to  recover 
damages  for  the  breach  of  a  contract  entered 
Into  for  the  purchase  of  machinery  to  he 
used  In  the  manufacture  of  lumber.  The  de- 
fendants filed  the  following  pleas:  (1)  That 
there  was  no  such  partnership  as  that  de- 
scribed in  the  complaint;  (2>  general  issue: 
(3)  that  the  firm  of  Cain  Lumber  Company 
had  no  existence  at  the  date  of  the  contract 
alleged  in  the  complaint  The  appellant 
Cain  filed  a  special  plea  of  non  est  factum. 
The  material  facts,  as  disclosed  by  the  bill 
of  exceptions,  were  substantially  as  follows: 
Moore,  Klrkiand  &  Co.,  a  partnership  com- 
posed of  defendants  Moore,  Cain,  and  Kirk- 
land,  were  during  the  year  1S91  engaged  «n 
the  business  of  buying  and  selling  lumber. 
Late  in  the  summer  of  that  year  they  decid- 
ed to  go  into  the  business  of  manufacturing 
lumber  as  well.  Requiring  a  dry  kiln  in  this 
business,  they  had  negotiations  with  one 
Beale,  as  agent  of  this  appellee,  and  ai»> 
with  the  agent  of  the  American  Drier  Com- 
pany. About  this  time,  and  subsequently, 
the  defendant  Moore,  in  the  presence  of  the 
defendant  Cain  and  his  partner  Klrkiand. 
told  Beale  that  they  intended  calling  the  new 
business  in  which  they  proposed  to  engage- 
manufacturing  lumber—the  Cain  Lumber 
Company,  in  compliment  to  Mr.  Cain,  and 
that  that  company  was  to  be  composed  of 
Moore,  Cain,  and  Klrkiand,  who  were  the 
same  persons  composing  the  firm  of  Moore, 
Klrkiand  &  Co.  At  the  time  of  their  first 
negotiations  with  Beale,  as  the  agent  of  ap- 
pellee, and  with  the  agent  of  the  American 
Drier  Company,  they  finally  concluded  to  ac- 
cept the  bid  of  the  American  Drier  Company  ; 
and  during  that  negotiation  the  defendaut 
Cain  stated  to  Beale,  the  agent  of  appellee, 
that  he  was  going  to  leave  the  whole  matter 
of  a  drier  to  his  partner  Moore.  Soon  aftor 
this  negotiation  the  defendant  Moore,  not  be- 
ing satisfied  with  his  contract  with  the  Amer- 
ican Drier  Company,  telegraphed  Beale  to 
keep  him  posted  as  to  his  whereabouts 
After  some  corresponding,  Beale,  at  Moore's 
request  met  him  In  the  city  of  Montgomery. 
Ala.;  and  then  Moore  told  him  that  they 
were  dissatisfied  with  their  contract  with  the 
American  Drier  Company,  and  desired  to 
make  a  contract  with  him,  as  the  ajcent  of 
appellee,  for  the  purchase  of  appellee's  dry 
kiln.  Moore  also  told  him  then  that  be 
wished  to  be  very  careful,  as  the  whole  re- 
sponsibility of  the  purchase  of  a  drier  rest- 
ed on  him.  Thereupon  the  contract,  the 
basis  of  this  suit,  was  executed;  Beale  act- 
ing as  the  agent  of  appellee,  and  Moore  ex- 
ecuting it  in  the  name  of  the  Cam  Lumber 
Company.  This  contract  was  as  follows: 
"An  agreement  made  and  entered  into  by 
and  between  the  Standard  Dry-Kiln  Co..  of 
Louisville,  Ky.,  of  the  first  part,  and  Cain 
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Lumber  Co.,  of  the  second  part,  witnesseth, 
that  the  Standard  Dry-Kiln  Co.  agree  to  fur- 
nish machinery  and  apparatus  scheduled  as 
per  order  of  even  date.  In  value  of  $3,435.00, 
and  upon  terms  and  conditions  as  stated  in 
said  order  signed  by  Cain  Lumber  Co.  The 
conditions  of  this  agreement  are  that  the 
legal  title  and  right  of  property  in  and  to 
the  property  referred  to  is  to  remain  and  be 
vested  in  the  Standard  Dry-Kiln  Co.  until 
said  notes,  and  all  Interest  thereon  accrued, 
are  paid,  and,  when  any  note  falls  due  and 
is  not  paid,  It  Is  agreed  that  all  other  notes 
immediately  become  due  and  owing,  and  that 
the  Standard  Dry-Kiln  Co.,  its  officers, 
agents,  or  attorneys,  may  at  once  enter  upon 
the  premises  and  remove  the  machinery,  and 
that  all  payments  made  on  notes  or  other- 
wise, previous  to  the  default  in  payment  of 
said  note,  shall  be,  and  are  hereby  consid- 
ered to  be,  in  payment  for  the  use  and  occu- 
pation of  said  machinery;  that  the  said  Cain 
Lumber  Co.  forfeit  ail  rights  to  all  previous 
payments,  should  they  fail  to  pay  any  of 
said  notes  at  maturity,  but,  in  case  said  note 
were  paid,  then  the  title  to  said  property  to 
vest  in  said  Cain  Lumber  Co.;  that  Cain 
Lumber  Co.  agree  to  insure  said  machinery, 
for  the  benefit  of  the  Standard  Dry-Kiln  Com- 
pany, for  $3,435.00,  or  as  their  interest  may 
appear;  that  no  warranty  or  verbal  under- 
Htandlng  exists  in  regard  to  the  present  con- 
tract; that  the  order  referred  to  is  consid- 
ered and  made  a  part  of  this  contract." 
When  this  contract  was  being  drawn  up, 
Beale  asked  Moore  whether  it  should  be 
drawn  in  the  name  of  Moore,  Kirkland  &  Co., 
or  in  the  name  of  the  Cain  Lumber  Company, 
and  Moore  answered  that  it  was  to  be  drawn 
in  the  name  of  the  Cain  Lumber  Company. 
Defendant  Cain  was  absent  from  the  city  of 
Montgomery,  where  the  contract  was  exe- 
cuted, at  the  time  of  its  execution,  but  re- 
turned in  about  a  week  thereafter.  He  tes- 
tifies that,  as  soon  as  he  ascertained  the  fact 
that  the  contract  had  been  made  with  ap- 
pellee, be  telegraphed  it  to  cancel  their  "con- 
ditional order,"  ts  which  reply  was  sent  de- 
nying that  the  order  was  conditional.  Beale 
testifies— and  he  is  not  contradicted— that  on 
the  day,  or  the  day  after,  on  which  Cain  sent 
that  message,  he  had  a  conversation  with 
Cain  in  reference  to  the  order,  and  Cain  told 
him  of  having  sent  the  telegram,  and  said, 
further,  that  he  was  building  his  rooms  for 
a  drier;  with  the  view  of  putting  in  the  ap- 
paratus ordered  of  appellee;  saying  that  he 
was  satisfied  that  the  American  Drier  Com- 
pany could  not  comply  with  their  contract, 
and  that,  after  giving  them  a  30-days  trial, 
.he  would  take  their  apparatus  out,  substi- 
tute appellee's,  and  thus  he  would  be  able 
to  get  his  lumber  dried  in  30  days  for  noth- 
ing. Nothing  further  was  said  showing  any 
countermanding  of  the  order  given  appellee 
and  here  sued  on.  After  some  correspond- 
ence between  appellee  and  appellants,  the 
appellants  refused  to  receive  the  machinery 


ordered,  and  this  suit  was  brougnt  to  recov- 
er the  damage  suffered  by  appellee  by  rea- 
son thereof.  This  correspondence  was  con- 
ducted on  the  part  of  appellee  by  Its  secre- 
tary, whose  testimony  was  taken,  and  by  ap- 
pellants by  letters  which  seem  to  Lave  been 
signed  indifferently  by  Moore,  Kirkland  & 
Co.  and  the  Cain  Lumber  Company. 

Preparatory  to  the  trial  of  this  cause  the 
defendants  propounded  certain  interrogato- 
ries to  plaintiff,  under  the  statute  providing 
for  the  examination  of  parties;  and,  the 
plaintiff  being  a  nonresident,  a  commission 
was  Issued  to  take  Its  testimony,  and  the 
commission  and  the  interrogatories  were  duly 
forwarded  to  the  commissioner,  in  Louis- 
ville, Ky.  Upon  being  notified  thereof,  the 
agent  of  plaintiff  familiar  with  the  facts 
promptly  appeared  before  the  commissioner, 
and  fully  and  fairly  answered  each  and 
every  interrogatory.  The  commissioner  failed 
to  forward  the  testimony  to  the  clerk  at 
Montgomery  of  the  court  in  which  this  suit 
was  pending,  giving  notice  that  he  would 
not  do  so  until  his  fee  as  commissioner  was 
paid.  The  attorneys  of  both  plaintiff  and  de- 
fendants were  notified  thereof  in  ample  time, 
and,  neither  side  having  paid  the  fee  of  the 
commissioner,  he  never  parted  possession 
with  the  testimony,  and  the  same  was  not 
at  the  trial.  Thereupon  the  defendants 
moved  the  court  to  direct  a  nonsuit,  on  the 
ground  that  the  plaintiff  had  not  filed  the 
answers  to  the  Interrogatories  propounded  to 
It  in  court. 

In  the  litigation  the  main  issue  was  wheth- 
er or  not  the  defendant  Cain  was  bound  by 
the  contract  sued  on;  he  claiming  that  he 
was  not  at  the  time  of  its  execution  a  mem- 
ber of  the  firm  of  the  Cain  Lumber  Company, 
and  that  Moore  had  no  authority  to  bind 
him  by  the  contract  The  other  facts  of  the 
case  necessary  to  an  understanding  of  the 
decision  on  the  present  appeal  are  sufficient- 
ly stated  In  the  opinion,  it  not  being  deemed 
necessary  to  set  out  the  rulings  of  the  court 
upon  the  evidence  In  detail. 

The  defendant  Cain  requested  the  court  to 
give  to  the  Jury  the  following  written  char- 
ges, and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked:  (1) 
"There  is  no  evidence  in  this  case  that  Cain 
authorized  Moore  to  purchase  from  the  plain- 
tiff the  drier  involved  in  this  suit."  (2)  "If 
the  jury  believe  from  the  evidence  that  there 
was  only  one  firm  of  Cain  Lumber  Company, 
and  that  was  formed  by  the  articles  in  evi- 
dence, then  they  must  find  for  the  defendant 
Cain."  (3)  "There  is  no  evidence  in  this  case 
connecting  Cain  with  the  contract  offered  in 
evidence."  (4)  "If  the  jury  believe  the  evi- 
dence, they  will  find  for  defendant  Cain." 
(5)  "The  jury  cannot  consider  the  contract 
offered  in  evidence,  as  against  defendant 
Cain."  There  were  verdict  and  judgment 
for  the  plaintiff.  The  defendants  appeal,  and 
assign  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 
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Lester  C.  Smith  and  Lomax  &  Ligon,  for 
appellants.    Marks  &  Massie,  for  appellee. 

BRICKELL,  C.  J.  The  sections  of  the 
Code  (sections  2816-2832)  entitled  "Examina- 
tion of  Parties  by  Interrogatories"  had  their 
origin  in  a  pre-existing  statute  which  in 
terms  provided  for  a  discovery  at  law. 
Clay,  Dig.  p.  341,  1 160.  In  Allen  v.  Lumber 
■Co.,  90  Ala.  490,  8  South.  129,  it  was,  in  ef- 
fect, decided  that  the  construction  given 
•the  pre-existing  should  be  applied  to  the 
present  statute.  We  see  no  reason  to  doubt 
the  correctness  of  the  decision.  The  purposes 
•of  the  two  statutes,  and  the  mode  of  pro- 
cedure prescribed,  are  similar,  if  not  identi- 
cal. Each  created  a  right  to  a  discovery  in 
-civil  suits  at  law,  which,  In  the  absence  of 
.statute,  could  be  obtained  only  in  equity. 
The  mode  of  procedure  is  assimilated  to  that 
pursued  in  equity.  The  filing  of  interroga- 
tories, which,  when  read  In  connection  with 
the  issues  formed,  disclose  the  materiality 
and  pertinency  of  the  testimony  sought  to  be 
elicited,  Is  the  equivalent  of  the  necessary 
allegations  of  a  bill  in  equity  for  discovery. 
The  requisition  of  a  verified  answer  to  them, 
and  the  proceedings  to  which  the  court  may 
resort,  if  answer  is  not  made,  or  if  it  be  not 
full,  or  is  evasive,  indicate  that  the  prac- 
tice and  procedure  should  be  analogous  to 
the  practice  and  procedure  of  courts  of  eq- 
uity. The  party  to  whom  the  interrogatories 
are  filed  cannot  be  placed  In  default,  for  the 
want  of  an  answer,  unless  he  falls  to  an- 
swer for  60  days  after  service  of  the  inter- 
rogatories. The  mode  of  service,  if  the  party 
reside  out  of  the  state,  is  not  particularly 
prescribed,  nor  was  it  prescribed  by  the  pre- 
existing statute.  Notice  is  an  essential  ele- 
ment of  the  regularity  and  validity  of  all 
such  procedure,  and,  If  the  mode  in  which  it 
shall  be  given  is  not  prescribed,  the  presump- 
tion is  not  that  it  was  the  legislative  intent 
to  dispense  with  it,  but  rather  that  it  must 
he  given  in  accordance  with  the  general  rules 
of  practice  by  which  the  court  is  governed. 
As  a  general  rule  of  practice  in  all  suits  at 
law,  the  Code  declares,  "Written  notice  to 
the  attorney  of  record  is  as  effectual  as  no- 
tice to  the  party  to  be  affected  by  it,  and  may 
be  executed  by  the  sheriff,  whose  return  is 
evidence  of  the  fact."  Code,  f  2730.  In  Jack- 
son v.  Hughes,  6  Ala.  257,  arising  under  the 
pre-existing  statute,  it  was  held  that  service 
•of  the  interrogatories  on  the  attorney  of  rec- 
ord was  the  equivalent  of  service  on  the 
party.  The  statute,  in  general  terms,  de- 
clares that,  if  the  party  to  whom  the  Interrog- 
atories are  directed  resides  out  of  the  state, 
"the  clerk  must  issue  a  commission  to  take 
his  testimony,  to  which  a  copy  of  the  interrog- 
atories must  be  appended."  Code,  f  2817. 
The  statute  does  not,  In  express  words,  de- 
clare that  the  commission  must  issue  at  the 
instance  of  the  party  to  whom  the  interrog- 
atories are  addressed,  yet  it  is  incapable  of 
an)  other  interpretation.    He  is  the  party 


to  be  put  in  default,  and  who  may  suffer 
from  the  default,  If  answers  to  the  interrog- 
atories are  not  made  and  certified;  and  it  is, 
of  consequence,  his  exclusive  right  to  sue 
out  the  commission.  Such  is  the  practice  in 
courts  of  equity  (Rule  34,  Cb.  Prac.  Code,  p. 
817),  and  correspondence  to  this  practice  the 
statute  contemplates.  Without  notice  of  the 
filing  of  the  interrogatories  to  the  attorneys 
of  record  of  the  plaintiff,  the  defendant  sued 
out  a  commission  for  the  taking  and  certify- 
ing the  answers  of  the  plaintiff,  nominating 
the  commissioner.  The  commissioner  called 
before  him  an  officer  of  the  plaintiff,  who 
made  answers  to  the  Interrogatories,  but  be 
declined  to  forward  the  answers  to  the 
court  unless  his  fees  for  the  taking  and  cer- 
tifying of  them  were  paid.  The  whole  pro- 
cedure was  irregular  and  unauthorised,  and 
the  plaintiff,  or  any  of  its  officers,  could  well 
have  refused  to  take  notice  of,  or  to  have 
made  answer  to,  the  interrogatories.  By  no 
such  procedure  could  the  plaintiff  be  placed 
in  default  entitling  the  defendant  to  claim 
that  judgment  of  nonsuit  be  entered.  If 
there  was  any  dereliction  of  duty,  it  was 
the  dereliction  of  the  defendant,  primarily, 
followed  by  that  of  the  commissioner  of  the 
selection  and  nomination  of  the  defendant 
which  cannot  be  visited  on  the  plaintiff. 
For  these  and  other  reasons,  on  which  it  is 
not  necessary  to  dwell,  there  was  no  error 
In  overruling  the  motion  to  nonsuit  the  plain- 
tiff. 

When  suit  against  a  partnership  is  founded 
on  an  instrument  in  writing,  the  due  execu- 
tion of  the  instrument,  and  that  it  is  a  part- 
nership obligation,  can  be  put.  in  issue  only 
by  a  verified  plea  Code,  £  2770.  A  plea  of 
non  est  factum  is  a  sufficient  denial  of  liabili- 
ty to  satisfy  the  requirements  of  the  statute. 
Fowlkes  v.  Baldwin,  2  Ala.  705;  Mauldln  v. 
Bank,  Id.  502.  Such  plea  casts  on  the  plain- 
tiff the  burden  of  proving  the  existence  of 
the  partnership,  and  that  the  party  pleading, 
and  the  party  signing  the  instrument,  at 
the  time  of  its  signing,  bore  the  relation  of 
partners.  The  verified  plea  interposed  by 
the  defendant  Cain  casts  this  burden  on  the 
plaintiff  in  this  case.  Direct,  positive  proof 
of  the  partnership  was  not  required,  and 
when  the  controversy  is  not  between  the 
partners,  inter  se,  but  with  third  persons, 
is  usually  not  attainable.  In  McNeill  v. 
Reynolds,  9  Ala  315,  it  was  said  by  Collier. 
C.  J.:  "In  order  to  charge  persons  as  part- 
ners, the  utmost  strictness  of  proof  is  not  re- 
quired. It  is  sufficient  to  show  that  they 
have  acted  as  partners,  and  that  by  their 
habit  and  course  of  dealing,  conduct  and 
declarations,  they  have  induced  those  with 
whom  they  may  have  dealt  to  consider  them 
as  partners."  There  Is  no  fact  which  be- 
comes the  subject  of  judicial  contestation 
that  may  not  be  as  well  proved  by  circum- 
stances having  a  reasonable  tendency  to  sup- 
port its  existence  as  by  the  direct,  positive 
testimony    of    witnesses    having  personal 
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knowledge  of  it.  The  facta  Introduced  by  the 
plaintiff  as  evidence  of  the  partnershlo. 
against  the  objection  of  the  defendant,  may 
be  thus  summarized:  Moore,  by  whom  the 
contract  in  suit  was  signed  with  the  Arm 
name,  and  the  defendant  Cain,  were  and 
had  been  members  of  a  partnership  known 
as  Moore,  Kirkland  &  Co.,  engaged  In  the 
buying  and  selling  of  lumber.  The  partner- 
ship contemplated  adding  to  its  business 
the  manufacture  of  lumber;  locating  that 
branch  In  Georgia,  and  conducting  it  under 
the  name  of  the  Cain  Lumber  Company. 
Trior  to  the  making  of  the  contract,  they 
had  entered  upon  the  business,  and  were 
engaged  in  negotiations  with  the  agent  of 
the  plaintiff  for  the  purchase  of  a  machine 
similar  to  that,  the  price  of  which  is  the 
consideration  of  the  contract,  but  made  pur- 
chase of  such  machine  from  another  seller. 
In  the  name  of  Moore,  Kirkland  &  Go.  the 
negotiations  with  the  agent  of  the  plaintiff 
were  resumed  by  Moore,  the  result  of  which 
was  the  making  of  the  present  contract. 
When  Cain  was  lnforn.ed  of  the  contract, 
he  did  not  disown  or  repudiate  it  as  unau- 
thorized, or  deny  the  existence  of  the  part- 
nership; nor,  so  far  as  appears,  did  he  ever 
make  such  disavowal  or  denial  until  the 
tiling  of  the  present  plea  of  nan  est  factum, 
lie  claimed  that  the  contract  of  purchase 
was  conditional,  and  sought  relief  from  it 
on  that  ground  only.  The  conversation  he 
had  with  the  agent  of  plaintiff,  in  which, 
in  substance,  he  stated  that  they  would  try 
the  machine  they  had  purchased  from  an- 
other company  for  80  days,  but  he  did  not 
believe  it  would  prove  satisfactory,  and  then 
they  would  take  the  machine  purchased  from 
the  plaintiff,  were  each  and  all  properly  re- 
ceived In  evidence.  It  requires  no  analysis 
or  discussion  to  show  that  each  part  of  the 
evidence  to  which  objection  was  made  had 
a  tendency  to  prove  the  existence  of  the  part- 
nership, the  consequent  authority  of  Moore 
to  make  the  contract,  binding  the  partnership 
in  Its  entity,  and  the  several  members  com- 
prising it  It  is  true,  as  is  insisted,  that 
some  of  the  facts  were  without  reference 
to  the  contract  In  suit,  but  were  of  particu- 
lar reference  to  another  contract  That  Is 
not  material.  Without  reference  to  the  par- 
ticular contract  with  which  they  may  have 
been  connected,  they  were  pertinent  and 
relevant  in  support  of  the  hypothesis  of  the 
existence  of  the  partnership,  and  it  is  this 
pertinency  and  relevancy  which  rendered 
them  admissible.  Their  sufficiency  and  pro- 
bative force  were  for  the  consideration  of 
the  Jury. 

The  written  articles  of  partnership  forming 
the  Cain  Lumber  Company  were  not  signed 
until  several  days  after  the  making  of  the 
contract  with  the  plaintiff,  and  one  Emer- 
son signed  them  in  connection  with  the  mem- 
bers of  the  Arm  of  Moore,  Kirkland  &  Co. 
In  consequence  of  the  inability  of  one  of  the 
associates  to  make  his  stipulated  contribution 


to  the  capital  of  the  partnership,  the  partner- 
ship was  abandoned,  and  the  business  was 
thereafter  conducted  under  the  former  firm 
name  of  Moore,  Kirkland  &  Co.,  and  not  un- 
der the  firm  name  of  Cam  Lumber  Company. 
The  relevancy  or  force  of  this  evidence,  we  do 
not  perceive.  It  is  not  inconsistent  with  tne 
existence  of  the  partnership,  as  the  Cain  Lum- 
ber Company,  at  the  time  of  the  making  or 
the  contract  with  plaintiff,  nor  does  It  lessen 
the  force  of  any  fact  or  circumstances  tend- 
ing to  show  its  prior  existence. 

The  point  of  several  of  the  objections  to  the 
admissibility  of  evidence  made  in  the  court 
below  seems  to  have  been- and  such  is  the 
argument  here  made— that  the  articles  of  part- 
nership were  the  primary  and  exclusive  evi- 
dence of  the  commencement  and  existence  of 
the  partnership.  In  controversies  between 
partners  as  to  their  respective  rights  and  lia- 
bilities, It  often  becomes  material  to  ascertain' 
when  the  partnership  actually  commenced. 
If  there  are  written  articles  of  partnershipr 
and  they  do  not  import  the  contrary,  ordinari- 
ly, the  date  of  the  articles  fixes  the  beginning 
of  the  partnership.  Ingraham  v.  Foster,  81 
Ala.  128.  And  there  are  Inchoate  agreement* 
to  form  a  partnership,  not  ripening  into  the- 
relation  until  there  is  a  final  agreement  con- 
stituting it,  and  from  the  day  of  such  agree- 
ment the  partnership  has  its  commencement 
Partnerships  are  often  formed  by  parol.  They 
rest  in  mere  verbal  agreement  Whether 
formed  by  writing  or  by  parol,  their  com- 
mencement, existence,  and  continuance  is  gen- 
erally manifested  to  strangers  by  circumstan- 
ces,—outward,  visible  facts;  by  the  acts,  the 
conduct,  declarations,  dealings,  and  transac- 
tions of  the  several  partners  in  the  partner- 
ship name.  Where  such  transactions  are  in- 
volved, strangers  dealing  with  the  partnership- 
in  good  faith  may  well  rely  on  these  outward, 
visible  circumstances,  unaffected  by  the  inquiry 
when  the  partnership  articles  were  signed,  or 
when  the  Inchoate  agreement  to  form  the  part- 
nership ripened  into  a  final  agreement.  Colly. • 
Partn.  p.  804, 1 609.  The  evidence  to  which  we 
have  heretofore  referred  had,  as  we  have  said, 
to  say  the  least,  a  reasonable  tendency  to  show 
that  the  partnership  had  commenced,  and  was 
actually  engaged  in  business,  when  the  con- 
tract was  made.  Upon  all  that  it  manifested, 
the  plaintiff  could  reasonably  and  rightfully 
rely,  and  cannot  be  disappointed  by  the  fact 
that  the  execution  of  the  articles  of  partner- 
ship was  deferred  to  a  later  day.  There  was,, 
of  consequence,  no  force  in  the  numerous  ob- 
jections to  evidence  made  by  the  defendant- 
Cain,  and  no  error  in  the  refusal  of  the  sev- 
eral Instructions  requested  by  him. 

The  scope  of  the  controversy  in  the  court, 
below  seems  to  have  been  limited,  if  not  ex- 
clusively, more  immediately,  to  the  question 
of  the  existence  of  the  partnership.  Certain- 
ly, all  the  instructions  to  the  Jury,  given  or 
refused,  were  directed  only  to  this  question,  as 
were  nearly  all  the  objections  to  the  admissi- 
bility of  evidence.  The  character  of  the  con- 
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tract,  whether  it  Is  a  contract  of  bargain  and 
sale,  or  executory,  for  the  manufacture  and 
future  delivery  of  machinery;  what  are  the 
respective  rights  and  liabilities  of  the  parties, 
if  the  contract  Is  of  the  one  or  the  other  na- 
ture or  character;  or  what  Is  the  measure  of 
damages  the  plaintiff  Is  entitled  to  recover,— 
were  matters,  so  far  as  is  shown  by  the  rec- 
ord, upon  which  the  court  below  was  not  re- 
quired to  make,  and  did  not  make,  any  spe- 
cific rulings,  and,  of  consequence,  are  not  now 
open  for  consideration.  If,  In  any  event, 
the  compensation  the  plaintiff  paid,  or  prom- 
ised to  pay,  Beale,  its  agent,  for  the  negotia- 
tion of  the  contract,  could  be  deemed  an  ele- 
ment of  recoverable  damages,  it  would  be  an 
element  of  special,  not  of  general,  damages,— 
of  the  proximate  damage  presumed  necessari- 
ly to  result  from  the  breach  of  the  contract. 
The  complaint  makes  only  a  claim  of  general 
damages.  It  afforded  the  defendant  no  In- 
formation that  special  damages,  and  certainly 
not  that  this  compensation,  would  be  claimed 
as  a  part  of  the  recoverable  damages.  The 
rule  Is  well  settled  that,  in  an  action  for  the 
recovery  of  damages,  special,  as  distinguish- 
ed from  general,  damages,  must  be  averred 
with  so  much  of  certainty  and  distinctness 
that  the  defendant  will  be  Informed  of  the 
facts  Intended  to  be  proved,  and  that  the 
court  can  ascertain  whether  there  be  a  right 
to  recover  them.  The  evidence  in  reference 
to  this  compensation  was  Inadmissible,  and 
there  waa  error  in  overruling  the  objection  to 
It  The  admission  of  irrelevant  evidence  Is 
an  error  which  will  work  a  reversal  of  a  Judg- 
ment, unless  the  record  clearly  shows  no  In- 
Jury  could  have  resulted  from  It.  1  Brick. 
Dig.  p.  809,  I  90.  Whether  this  evidence  in- 
fluenced or  entered  into  the  verdict  of  the 
jury  Is  now  mere  matter  of  conjecture.  We 
can  feel  no  assurance  that  It  was  not  without 
influence,  and  did  not  induce  the  rendition  of 
a  verdict  for  a  larger  sum  than  would  have 
been  the  result  of  the  deliberations  of  the  Jury 
•  in  its  absence. 

The  instructions  given  the  jury  at  the  in- 
stance of  the  plaintiff  are  assigned  as  error. 
The  assignment  has  not  been  argued  by  coun- 
sel, and  must  be  deemed  waived.  For  the  er- 
ror pointed  out  the  judgment  must  be  revers- 
ed and  the  cause  remanded. 


TREADWKLL  et  al.  v.  TILUS. 
(Supreme  Court  of  Alabama.    Jan.  9,  1896.) 
Complaint  — Join n eh  op  Cal-bes  —  Bkkach  op 

COSTBACT— MKASIIRP.  OP  DAMAGES  — 
DkML'KRRK — SliPPICIRNCY. 

1.  The  first  count  in  a  complaint  for  breach 
of  contract  alleged  that  defendant  had  agreed 
to  build  for  plaintiffs  a  brick  store— plaintiffs  to 
furnish  the  lumber,  and  remove  a  wooden  struc- 
ture then  on  the  site;  that  plaintiffs  had  per- 
formed on  their  part,  but  that  defendant,  after 
excavating,  refused  to  erect  the  store  in  the 
manner  agreed  on.  The  second  count  alleged 
a  contract  between  defendant  and  one  W.,  by 


which  defendant  undertook  to  build  a  division 
wall  between  two  stores  which  he  and  W.  con- 
templated erecting;  that,  on  the  faith  of  such 
contract,  plaintiffs  purchased  from  W.  the  lot 
on  which  such  wall  was  to  be  built,  defendant 
consenting  to  a  transfer  of  W.'s  rights  under 
the  contract  to  plaintiffs;  that  after  such  pur- 
chase, and  the  removal  by  plaintiffs  of  a  wood- 
en structure  on  said  lot,  defendant  made  excava- 
tions, and  then  refused  to  complete  his  contract 
by  erecting  the  wall.  Held,  that  these  counts 
were  not  misjoined. 

2.  On  proof  of  a  breach  of  contract,  plain- 
tiffs are  entitled  to  recover  nominal  damages,  at 
least,  though  the  special  damages  claimed  are 
too  remote  and  speculative  to  be  considered. 

8.  The  objection  that  improper  elements  of 
damages  are  claimed  in  the  complaint  mnst  I* 
taken  by  motion  to  strike,  objections  to  evidence, 
or  by  requests  for  instructions,  and  not  by  de- 
murrer. 

Appeal  from  circuit  court,  Geneva  county; 
John  R.  Tyson,  Judge. 

Action  by  H.  P.  Tread  well  and  others 
against  It.  Tillis  to  recover  for  breach  of  con- 
tract From  a  judgment  sustaining  demur- 
rers to  the  complaint,  plaintiffs  appeal.  Re- 
versed. 

The  complaint  contained  three  counts.  In 
the  first  count  of  the  complaint  it  was  aver- 
red that  the  plaintiffs  and  the  defendant 
entered  Into  an  agreement  or  contract,  by 
the  terms  of  which  the  defendant  was  to 
build  for  plaintiffs  a  brick  store  In  the  town 
of  Geneva,  of  certain  dimensions;  that  plain- 
tiffs agreed,  on  their  part,  to  furnish  the 
lumber,  and  have  the  woodwork  on  said 
building  done,  and  to  remove  a  wooden  struc- 
ture which  was  on  the  site  where  the  brick 
store  waa  to  be  built,  after  which  the  defend- 
ant was  to  erect  the  brick  store.  It  was 
then  averred  that,  notwithstanding  the  plain- 
tiffs had  performed  their  portion  of  the  con- 
tract, "the  defendant,  after  excavating,  pre- 
paratory to  entering  upon  said  contract, 
had  failed  and  refused  to  erect  said  building 
in  the  manner  agreed  upon,  but,  instead 
thereof,  had  contracted  with  workmen  to 
build  a  12-inch  wall  [Instead  of  an  18-lncb 
wall,  as  required  by  the  contract],  which 
plaintiffs  notified  defendant  they  would  not 
receive,  •  •  •  and  that  defendant  had  ut- 
terly refused  to  comply  with  his  contract,  al- 
though often  requested  so  to  do,  to  the 
great  damage  of  plaintiffs  as  aforesaid,  to 
wit,  $1,200,  wherefore  this  suit"  In  the  sec- 
ond count  of  the  complaint  the  plaintiffs 
claimed  of  the  defendant  the  sum  of  $1,200 
for  the  breach  of  a  contract  entered  Into  be- 
tween one  W.  H.  Webb  and  the  defendant 
by  the  terms  of  which  the  defendant  agreed 
to  build  a  brick  wall  five  feet  south  of  the 
south  boundary  line  of  the  defendant's  lot 
In  the  town  of  Geneva;  that  the  conditions 
were  that  the  said  W.  H.  Webb,  on  the  com- 
pletion of  said  brick  wall,  should  have  a 
half  interest  in  said  wall,  which,  It  was  un- 
derstood and  agreed,  should  be  a  division 
wall  between  the  two  stores  which  the  said 
Webb  and  defendant  contemplated  building: 
that,  upon  the  faith  of  said  contract  and 
agreement  by  and  between  the  defendant 
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and  Webb,  the  plaintiffs  purchased  the  ad- 
joining lot,  upon  which  said  wall  was  to  be 
erected,  from  Webb,  with  the  understanding 
that  he  (Webb)  would  transfer  to  plaintiffs 
his  rights  and  benefits  under  said  contract, 
and  provided  that  the  defendant  would  con- 
sent thereto  and  renew  the  agreement  with 
the  plaintiffs,  which  the  defendant  did.  The 
count  further  averred  that,  by  reason  of  said 
agreement  between  Webb  and  the  defend- 
ant, the  plaintiffs  purchased  the  lot  from  said 
Webb  at  a  much  higher  price  than  the  same 
would  be  worth  in  the  absence  of  such  an 
agreement;  that  they  have,  In  good  faith, 
complied  with  their  part  of  the  contract, 
which,  as  they  aver,  has  been  broken  by  the 
defendant,  in  this:  that  he  has  failed  and 
refused  to  build  said  wall  on  said  lot;  that 
after  the  purchase  by  the  plaintiffs,  and  re- 
moval by  them,  at  great  expense,  of  the 
wooden  store  on  said  lot,  preparatory  to  the 
erection  of  said  wall,  the  defendant  made 
excavations,  but  compiled  with  no  other  part 
of  the  contract  for  the  erection  of  said  wall, 
to  the  damage  of  plaintiffs,  $1,200.  In  the 
third  count  of  the  complaint  the  plaintiffs 
claim  of  vthe  defendant  the  sum  of  $1,200 
damages,  on  the  ground  that  the  defendant 
induced  the  plaintiffs  to  purchase  the  lot  at 
a  large  price,  and  to  subject  themselves  to 
great  expense  in  removing  a  wooden  struc- 
ture thereon,  preparatory  for  the  defendant's 
building  the  store  as  contracted  for.  The 
averments  as  to  the  contract  for  the  erec- 
tion of  the  store,  and  the  defendant's  fail- 
ure to  comply  therewith,  are  substantially 
the  same  as  in  the  first  count  of  the  com- 
plaint To  each  count  of  the  complaint  the 
defendant  demurred,  on  the  following 
grounds:  (1)  "The  damages  claimed  in  said 
first  count  are  remote  and  speculative,  and 
are  not  shown  to  be  the  proximate  result  of 
the  alleged  breach  of  the  contract  therein 
set  out."  (2)  "It  does  not  appear  from  said 
tirst  count  that  plaintiffs  could  not  have  con- 
tracted with  persons  other  than  defendant 
to  have  built  said  brick  store."  (3)  "The 
contract  described  in  said  first  count  is  void 
for  uncertainty."  (4)  "Said  first  count  fails 
to  show  that  plaintiffs,  at  any  time  after  the 
alleged  breach  of  said  contract,  made  any  ef- 
fort to  build  said  store,  and  failed  In  such 
effort,  or  that  plaintiffs  could  not  contract 
with  other  responsible  parties  to  build  said 
store  in  accordance  with  the  terms  of  the 
alleged  contract  with  defendant."  The  two 
grounds  of  demurrer,  addressed  to  the  com- 
plaint as  a  whole,  are  copied  in  the  opinion. 
The  court  sustained  these  grounds  of  demur- 
rer; and,  the  plaintiffs  declining  to  plead 
further,  judgment  was  rendered  for  the  de- 
fendant. The  plaintiffs  prosecute  the  present 
appeal,  and  assign  as  error  the  rulings  of  the 
court  in  sustaining  the  defendant's  demur- 
rers to  plaintiffs'  complaint 

R.  H.  Walker,  for  appellants.  M.  B.  Mil- 
ligan,  for  appellee. 


HEAD,  J.  The  complaint  contains  three 
counts,  each  claiming  damages  for  the  breach 
of  a  contract  which  it  avers  was  made  by 
the  defendant  Separate  demurrers,  assign- 
ing numerous  grounds,— relating  for  the  most 
part  to  the  damages  claimed,— were  filed  to 
each  count,  and  two  grounds  of  demurrer 
were  interposed  to  the  complaint  as  a  whole, 
the  latter  being— First  that  the  several 
counts  were  Inconsistent  and  repugnant;  and. 
second,  that  each  count  set  up  and  claimed 
damages  for  the  breach  of  a  distinct  and  sep- 
arate contract  The  circuit  court  sustained 
the  demurrers  generally,  without  specifying 
whether  it  considered  all  or  only  some,  of  the 
grounds  well  taken,  and,  upon  the  plaintiffs 
declining  to  plead  over,  rendered  judgment 
final  for  the  defendant.  The  plaintiffs  ap- 
peal, complaining  here  of  the  ruling  upon 
the  demurrers. 

We  do  not  think  there  was  any  merit  In 
either  ground  of  demurrer  assigned  to  the 
complaint  as  a  whole.  Each  count  made  a 
case  of  like  character,  and  was,  In  form,  an 
action,  ex  contractu.  There  was  no  mis- 
joinder of  counts.  5  Am.  &  Eng.  Enc.  Law, 
p.  350.  The  second  count  is  somewhat  In- 
formal and  confused,  but  construed  in  Its 
entirety,  we  think  It  fairly  shows,  as  do  the 
other  counts,  a  contract  between  the  plain- 
tiff and  defendant,  and  a  breach  by  the  de- 
fendant. These  averments.  If  true,  entitled 
the  plaintiffs  to  recover  at  least  nominal 
damages.  Gooden  v.  Moses,  00  Ala.  230,  13 
South.  765.  The  argument  here  for  appellee, 
in  support  of  the  judgment,  is  entirely  di- 
rected to  a  discussion  of  the  measure  of  dam- 
ages which  might  be  recovered  under  the 
complaint;  the  contention  being  that  the 
special  damages  claimed  are  too  remote  and 
speculative,  not  the  proximate  result  of  the 
breach  of  the  contract,  and  not  shown  to 
have  been  incapable  of  being  avoided  by 
proper  effort  on  plaintiffs*  part  to  contract 
with  others  after  defendant  failed  to  com- 
ply with  his  agreement  From  this  line  of 
argument  we  may  Infer  that  the  circuit  court 
was  induced  to  sustain  the  demurrers  by 
that  course  of  reasoning.  If  such  was  the 
case,  the  lower  court  disregarded  the  well- 
settled  and  oft-repeated  rule  which  declares 
that  a  demurrer  is  not  the  proper  mode  of 
evoking  a  decision  of  the  court  as  to  the 
rule  governing  in  the  admeasurement  of 
damages,  when  the  complaint  contains  a  good 
cause  of  action,  entitling  the  plaintiff  to 
some,  although  simply  nominal  damages. 
Railroad  Co.  v.  Matthews,  00  Ala.  24,  10 
South.  207;  Hays  v.  Anderson.  57  Ala.  374. 
If  it  be  desired  to  raise  the  objection  that 
improper  elements  of  damages  are  claimed, 
it  must  be  done  by  motions  to  strike,  objec- 
tions to  evidence,  or  by  requests  for  Instruc- 
tions to  the  jury.  It  cannot  be  done  by  a 
demurrer,  whicli  must  be  overruled  unless  it 
is  well  assigned  to  the  entire  count  when 
limited  to  one  count  or  to  the  entire  com- 
plaint when  assigned  to  it  as  a  whole;  thus 
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defeating  all  right  to  any  recovery,  nominal 
or  substantial.  Railroad  Co.  v.  Tapla,  94 
Ala.  226,  10  South.  236,  and  authorities  there 
cited;  Oorpenlng  v.  Worthington,  99  Ala. 
641,  12  South.  426.  What  the  measure  of 
damages  may  be  for  the  breaches  of  the  con- 
tracts averred  in  the  complaint  is  a  ques- 
tion not  now  properly  before  us.  Kennon  v. 
Telegraph  Co.,  92  Ala.  399,  9  South.  200. 
The  demurrers  should  have  been  overruled, 
and  for  the  error  in  sustaining  them  the 
Judgment  must  be  reversed,  and  the  cause 
remanded.    Reversed  and  remanded. 


MARTIN  v.  ATKINSON  et  al 
(Supreme  Court  of  Alabama.    Jan.  10,  1800.) 
Restraining  Enforcement  of  Execution — Exec- 
utors and  Administrators  —  Bbttlbment — 
Judgment —  Misdescription  of  Pabties. 

1.  A  bill  to  enjoin  the  collection  of  execu- 
tions issued  on  decrees  void  on  their  face  cannot 
be  maintained. 

2.  Where  one  of  two  executors  who  had 
been  removed  was  thereafter  apix>inted  adminis- 
trator de  bonis  non,  a  decree  in  his  favor  against 
himself  and  his  former  coexecutor  is  void  on  ac- 
count of  the  antagonistic  interests  represented 
by  him,  though  minor  distributees  were  repre- 
sented by  a  guardian  ad  litem. 

3.  In  a  proceeding  to  compel  an  adminis- 
trator de  bonis  non,  who  had  resigned  his  trust, 
to  settle  his  accounts,  and  before  the  appoint- 
ment of  his  successor,  a  moneyed  decree  was 
rendered,  wbfch  recited  that  B.  had  been  ap- 
pointed as  administrator  ad  litem  by  virtue  of 
Code,  §  2283;  but  such  decree,  instead  of  be- 
ing in  favor  of  said  administrator,  as  required 
by  section  2284,  purported  to  be  in  favor  of 
"the  present  administrator  de  bonis  non,"  no 
such  administrator  being  then  in  existence. 
Held,  that  the  decree  was  void  on  its  face. 

Appeal  from  chancery  court,  Conecuh 
county;  Jere  N.  Williams,  Chancellor. 

Bill  by  W.  R.  Martin  against  W.  D.  At- 
kinson, administrator  de  bonis  non  of  the 
estate  of  John  Nored,  deceased,  and  others, 
to  enjoin  the  collection  of  executions,  and 
for  other  relief.  From  a  decree  dismissing 
the  bill  for  want  of  equity,  complainant  ap- 
peals. Affirmed. 

The  bill  in  this  case  was  filed  against  the 
appellees  by  the  appellant,  William  R.  Mar- 
tin, who  was  a  surety  on  two  certain  bonds; 
one  given  by  Sarah  J.  Nored  and  George  W. 
Pryor,  as  the  executrix  and  executor  joint- 
ly on  the  estate  of  John  M.  Nored,  deceased, 
and  the  other  of  said  Pryor  as  administrator 
de  bonis  non,  etc.,  of  the  same  estate.  The 
facts  of  this  case,  as  far  as  is  necessary  to 
set  them  out,  may  be  stated  as  follows:  In 
1888,  John  Nored,  of  Conecuh  county,  died, 
leaving  a  will  appointing  his  widow,  Sarah 
J.  Nored,  and  George  W.  Pryor  bis  execu- 
tors. On  the  15th  of  October,  1888,  the 
probate  court  of  said  county,  appointed 
these  parties  executors,  who  gave  bond  with 
W.  W.  Klmberly,  S.  J.  Boiling.  T.  W.  Peagle, 
and  William  M.  Martin,  the  appellant  in  this 
case,  as  sureties  thereon.  On  the  28th  of 
January,  1889,  said  executors,  by  an  order 


of  the  said  probate  court;  were  removed 
from  said  administration.  On  the  same 
day,— 28th  January,  1889,— George  W.  Pry- 
or, one  of  said  executors  who  had  been  re- 
moved from  said  administration,  was  ap- 
pointed by  said  court,  administrator  de  bo- 
nis non  with  the  will  annexed,  of  the  said 
estate,  with  W.  M.  Nored,  W.  W.  Wilkinson. 
H.  Z.  Wilkinson,  O.  M.  Pryor,  Sallie  Pryor, 
Sarah  J.  Nored  and  the  appellant,  William 
M.  Martin,  as  sureties  on  his  administration 
bond.  On  the  13th  day  of  January,  1891, 
said  George  W.  Pryor  resigned  his  adminis- 
tration, de  bonis  non,  of  said  estate.  On  the 
16th  day  of  February,  1891,  W.  D.  Atkinson, 
the  appellee,  was  appointed  administrator 
de  bonis  non  of  said  estate.  On  the  11th 
day  of  March,  1889,  said  executors,— who 
had  been  removed  from  their  executorship, 
—made  a  settlement  of  their  partial  admin- 
istration, the  said  George  W.  Pryor,  so  far 
aa  appears,  together  with  his  late  coexecu- 
tor, representing  the  estate  and  themselves 
and  W.  D.  Atkinson,  as  guardian  ad  litem 
of  minor  children,  representing  them,  on  this 
settlement.  A  decree  was  rendered  by  said 
probate  court  in  favor  of  George  W.  Pryor, 
administrator,  etc.,  against  himself  and 
Sarah  J.  Nored,  late  executors,  for  $6,823.34. 
The  concluding  part  of  the  decree  is.  "It  is 
therefore  ordered,  adjudged  and  decreed  by 
the  court,  that  the  said  George  W.  Pryor, 
administrator  de  bonis  non  of  said  estate, 
have  and  recover  of  George  W.  Pryor  and 
Sarah  J.  Nored,  late  executors,  the  sum  of 
six  thousand  eight  hundred  and  twenty- 
three  and  *Vioo  dollars,  the  amount  found 
to  be  due  as  above  stated,  for  which  execu- 
tion may  issue."  It  is  averred,  that  in  and 
by  this  account  current  for  said  settle- 
ment, George  W.  Pryor  falsely  pretended 
that  said  executors  had  then  on  hand  said 
sum  of  $6,823.34  belonging  to  said  estate; 
that  said  sum  was  charged  to  and  against 
him,  as  administrator  de  bonis  non,  and  no 
execution  was  ever  Issued  against  Sarah  J. 
Nored,  who  was  and  is  solvent,  for  the  col- 
lection of  said  sum,  nor  against  the  said 
George  W.  Pryor,  who  was  and  is  insolvent: 
that  at  that  time  said  executors,  nor  either 
of  them,  had  said  sum  of  money  or  any  part 
of  it  on  hand,  as  belonging  to  said  estate; 
that  the  charge  of  the  same  against  said 
Pryor,  as  administrator  de  bonis  non,  was  a 
fraud  by  him,  to  relieve  said  Sarah  J.  Nored. 
his  mother-in-law,  from  liability.  It  Is  fur- 
ther averred,  that  after  the  appointment  of 
said  Pryor,  as  administrator  de  bonis  non. 
he  received  other  large  sums  of  money  be- 
longing to  said  estate.  On  the  9th  day  of 
February,  1891,  the  said  George  W.  Pryor. 
who  had  resigned  his  administration  of  said 
estate,  on  the  13th  of  January  preceding, 
made  a  settlement  in  said  probate  court  of 
his  administration.  This  decree  recites,  that 
notice  had  been  given  of  the  time  and  na- 
ture of  said  settlement,  by  publication  In 
strict  accordance  with  law  and  the  orders 
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of  the  court  W.  D.  Atkinson,  as  guardian 
ad  litem  represented  the  minor  heirs  inter- 
ested in  the  settlement  It  does  not  appear, 
that,  at  this  time,  there  had  been  any  ap- 
pointment of  an  administrator  of  said  es- 
tate, succeeding  said  Pryor,  for  it  appears 
that  W.  D.  Atkinson  was  afterwards,  on 
the  16th  February  appointed  by  said  court, 
as  the  administrator  de  bonis  non  of  said 
estate.  But,  the  decree  recites,  that  it  "ap- 
pearing to  the  court,  that  prior  to  this  set- 
tlement, to  wit  on  the  13th  day  of  Janu- 
ary, 1891,  the  said  George  W.  Pryor,  admin- 
istrator de  bonis  non,  cum  testamento  an- 
nexo,  tendered  his  resignation  as  adminis- 
trator; and  It  further  appearing  that  by 
reason  of  said  resignation,  and  its  accept- 
ance, the  said  George  W.  Pryor,  adminis- 
trator as  aforesaid,  is  Interested  adversely 
to  said  estate,  W.  D.  Atkinson  was  under 
and  by  virtue  of  section  2283  of  the  Code  of 
1886,  appointed  administrator  ad  litem,  and 
the  said  W.  D.  Atkinson  having  come  and 
consented  to  act  as  such  administrator  ad 
litem,  the  court  proceeds  to  examine  and 
audit  said  accounts  and  vouchers,  etc."  On 
this  settlement  a  decree  was  rendered 
against  said  George  W.  Pryor  and  Sarah  J. 
Nored,  the  former  executors,  and  the  sure- 
ties on  their  bond  for  $1,300,  and  one  against 
said  George  W.  Pryor,  administrator  de 
bonis  non,  and  the  sureties  on  his  adminis- 
tration bond  for  $4,769.75,  and  purports  to 
be  rendered,  in  each  instance.  In  favor  of 
the  present  administrator  de  bonis  non,  for 
which  executions  were  ordered  to  issue. 
Both  judgments  were  rendered  in  the  same 
decretal  on  r.  The  decree  contains  a  recit- 
al, that  said  administrator  de  bonis  non, 
George  W.  Pryor,  without  any  application 
for,  and  obtaining. an  order  of  court  there- 
for, and  without  taking  refunding  bonds, 
and  when  it  was  not  known  that  there 
would  be  a  sufficiency  of  assets  to  pay  the 
creditors  of  the  estate,  paid  to  the  legatees 
under  the  will,  the  sum  of  $5,159.58,  and  this 
sum  was  ordered  charged  against  him,  and, 
to  quote  the  language  of  the  decree,  "that 
he  and  his  bondsmen  be  liable  to  this  court 
therefor,  or  for  so  much  thereof  as  may  be 
necessary  to  pay  the  debts  of  said  estate, 
and  to  secure  a  Just  and  equal  division 
among  the  legatees,  as  set  forth  in  the  will 
of  said  decedent  and  that  said  administra- 
tor be  not  allowed  any  credit  for  such  mon- 
ey paid  to  said  legatees,  until  such  time 
in  the  future  when  it  may  be  ascertained 
how  much  thereof  it  may  be  necessary  for 
him  and  the  sureties  on  his  bond  to  refund, 
in  order  to  pay  said  debts;  and  that  nei- 
ther the  administrator  de  bonis  non  cum 
testamento  annexo,  nor  the  sureties  on  his 
bond  be  finally  discharged  from  their  lia- 
bility to  such  estate,  until  the  further  or- 
ders of  the  court"  Then  follow  the  two 
Judgments  or  money  decrees  referred  to 
above,  against  the  former  executors  and 
their  sureties,  and  the  administrator  de  bonis 


non,  and  his  sureties,  In  favor  of  "the  pres- 
ent administrator  de  bonis  non  cum  testa- 
mento annexo." 

There  are  many  other  facts  stated  In  the 
bill  unnecessary  to  set  out  for  the  under- 
standing of  the  Judgment  pf  this  court  Ex- 
ecutions were  issued  on  said  decrees,  from 
said  probate  court,  the  one  against  "George 
W.  Pryor,  administrator  de  bonis  non  cum. 
testamento  annexo,  of  the  estate  of  John  M. 
Nored,  deceased.  O.  M.  Pryor,  Willie  M. 
Nored,  W.  W.  Wilkinson,  H.  Z.  Wilkinson, 
Sallle  Pryor,  Sarah  Nored  and  W.  R.  Mar- 
tin (for  the)  sum  of  four  thousand  seven 
hundred  and  sixty-nine  «/ioo  dollars,  which 
W.  D.  Atkinson  his  successor  In  said  admin- 
istration recovered  of  them  on  the  9th  day 
of  February,  A.  D.  1891,  by  the  decree  of  our 
probate  court  held  for  the  county  of  Conecuh, 
etc.";  and  the  other,  for  $1,300,  with  like 
recitals,  against  George  W.  Pryor  and  Sarah 
J.  Nored,  executors  of  the  estate  of  John  M. 
Nored,  deceased,  W.  R.  Martin,  M.  W.  Kim- 
berly,  Samuel  J.  Boiling  and  T.  W.  Peagle, 
etc.  The  prayer  of  the  bill  was  that  W.  D. 
Atkinson  be  enjoined  from  collecting  said 
executions.  (2)  For  the  removal  of  the  ad- 
ministration of  said  estate  Into  the  chancery 
court,  for  the  ascertainment  of  the  debts 
and  liabilities  of  said,  estate.  (3)  For  the  dis- 
covery and  ascertainment  of  the  amounts 
which  the  legatees  and  devisees  of  J.  M. 
Nored  have  received  from  the  executors  or 
administrators  de  bonis  non  of  said  estate. 
(4)  For  the  discovery  and  ascertainment  of 
what  each  of  the  legatees  of  said  estate  Is. 
Indebted  to  It  or  to  Its  personal  representa- 
tive, and  that  they  be  required  to  pay  into- 
court  the  sums  of  money  so  ascertained.  (5) 
For  o  discovery  and  ascertainment  of  the 
defaults  or  devastavit  of  the  executors,  and. 
the  allowance  to  them  of  all  equitable  and 
Just  credits.  (6)  For  the  discovery  and  ascer- 
tainment of  the  default  and  devastavit  of 
George  W.  Pryor,  as  administrator  de  bonis 
non,  and  the  allowance  to  him  of  all  equi- 
table and  just  credits.  (7)  For  a  final  set- 
tlement of  the  estate  of  J.  M.  Nored,  and  for- 
a  payment  of  the  debts,  and  distribution 
thereof.  The  cause  was  submitted  for  de- 
cision in  vacation  on  motion  of  the  defend- 
ant W.  D.  Atkinson,  as  administrator,  to  dis- 
miss the  bill  for  want  of  equity.  Said  motion 
was  granted,  and  the  court  being  of  opinion, 
that  the  bill  could  not  be  amended  so  as  to 
give  it  equity,  dismissed  it.  The  decree  of 
the  chancellor  dismissing  the  bill  for  want 
of  equity  In  vacation  Is  the  error  assigned. 

J.  C.  Richardson  and  Gamble  &  Powell, 
for  appellant  Farnham  &  Crum,  for  appel- 
lees. 

HARALSON,  J.  If  the  decrees  of  the  pro- 
bate court,  on  which  executions  Issued,  and 
which  are  sought  to  be  enjoined,  are  void 
on  their  face,  the  decree  of  the  chancellor  dis- 
missing the  bill  for  want  of  equity  must  be 
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affirmed.  All  the  other  questions  raised  and 
discussed,  if  of  any  merit,  are  wholly  de- 
l>endent  upon  this  one  question. 

1.  The  nullity  of  the  decree  in  favor  of 
George  W.  Pryor  against  himself  and  Sarah 
J.  Nored,  his  coexecutor,  of  date  11th  March, 
1889,  seems  to  be  conceded  by  appellant's 
counsel.  The  question  is  no  longer  an  open 
one  with  us.  Pryor  occupied  inconsistent  and 
antagonistic  relations,  which  rendered  the 
decree  in  his  favor  against  himself  and  his 
coexecutor  entirely  void,  and  its  invalidity 
is  not  relieved  by  the  fact,  that  the  minor 
distributees  were  represented  by  a  guardian 
ad  litem.  Hays  v.  Cockrell,  41  Ala.  75;  Tank- 
ersley  v.  Pettis,  61  Ala.  354;  Alexander  v. 
Alexander,  70  Ala.  212;  Vaugban  v.  Suggs, 
82  Ala.  358,  2  South.  32;  Cleere  v.  Cleere,  82 
Ala.  581,  3  South.  107. 

2.  The  decree  of  the  9th  February,  1891, 
Is  anomalous.  It  is  in  a  proceeding  to  re- 
quire George  W.  Pryor,  the  administrator  de 
bonis  non,  with  the  will  annexed,  who  had 
resigned  his  trust,  to  settle  his  accounts.  Sa- 
rah J.  Nored  and  said  George  W.  Pryor,  as 
the  former  executors  of  the  will  of  the  de- 
ceased testator,  were  not  parties  to  the  pro- 
ceeding, nor  were  the  sureties  on  their  ad- 
ministration bond,  and  yet  the  decree,  dual 
in  form,  was  against  all  these,  for  $1,300,— a 
devastavit  alleged  to  have  been  committed  by 
said  executors  while  they  were  in  office.  The 
sureties  on  the  bond  of  said  George  W.  Pryor, 
as  administrator  de  bonis  non,  appointed  as 
such,  on  and  after  his  removal  as  executor, 
were  not  parties  to  this  proceeding  in  the  pro- 
bate court,  and,  like  said  executors  and  their 
sureties,  could  not  have  been,  by  any  known 
rules  of  law,  and  yet  a  moneyed  decree  was 
rendered  against  them,  for  $4,769.75.  Neither 
of  these  decrees  were  rendered  in  favor  of 
anybody.  They  purport  to  be  rendered  hi  fa- 
vor of  "the  present  administrator  de  bonis 
non  cum  testamento  annexe"  whereas,  there 
was  no  such  administrator  in  existence,  at 
that  time.  W.  D.  Atkinson  was  not  appoint- 
ed, as  is  shown,  until  the  16th  day  of  Feb- 
ruary, 1891,  seven  days  after  the  rendition 
of  said  decrees.  The  decree  recites  that  W. 
D.  Atkinson  was,  under  and  by  virtue  of  sec- 
tion 2283  of  the  Code,  appointed  administra- 
tor ad  litem,  on  the  settlement.  And  sec- 
tion 2284  provides,  that  "when,  in  such  pro- 
ceedings, the  estate  represented  by  the  ad- 
ministrator ad  litem,  Is  entitled  to  a  decree 
for  the  recovery  of  money,  or  for  the  pos- 
session of  real  or  personal  property,  such  de- 
cree shall  be  rendered  In  favor  of  the  ad- 
ministrator ad  litem  for  the  use  of  the  es- 
tate." The  decree  in  this  case,  however,  finds 
no  support  in  these  provisions,  and  in  the 
fact  that  an  administrator  ad  litem  had  been 
appointed,  since  It  was  not  rendered  in  favor 
of  such  an  administrator,  as  is  required  by 
said  section  2284  of  the  Code,  but  It  was  ren- 
dered in  favor  of  "the  present  administrator 
de  bonis  non,  cum  testamento  annexo,"  when, 
as  appears,  there  was  no  such  administrator 


In  existence  at  the  time,  and  It  was  not  ren- 
dered in  the  name  of  any  one  purporting  to 
be  such  administrator. 

3.  From  what  has  been  said,  it  la  plain, 
that  these  decrees,  from  what  appears  on 
their  face,  are  void,  and  no  executions  ought 
ever  to  have  issued  on  them.  The  primary 
object  of  this  bill  was  to  have  said  executions 
enjoined  and  quashed.  On  proper  application 
and  showing  to  the  court  from  which  they 
Issued,  they  would  have  been  quashed,  and 
the  decrees  on  which  they  issued  set  aside 
and  held  for  naught,— their  nullity  being  ap- 
parent on  their  face.  A  court  of  chancery 
will  not  exercise  jurisdiction  for  the  pur- 
pose of  declaring  void  a  judgment  or  decree 
rendered  by  the  probate  court,  which  is  void 
on  its  face.  Morgan  v.  Lehman,  Durr  &  Co- 
92  Ala.  440,  9  South.  314;  Carlisle  v.  Kille- 
brew,  91  Ala.  351,  8  South.  355;  Glass  v. 
Glass,  76  Ala.  368;  Baker  v.  Barcllft,  Id. 
414.  If  these  decrees  are  set  aside,  the  case 
stands  as  if  no  settlement  had  ever  been  at- 
tempted, and  the  parties  in  interest  can  resort 
to  remedies  in  the  probate  or  other  court,  as 
they  may  be  advised.  Certainly  under  this 
bill,  they  can  have  no  showing.  Affirmed. 


HORTON  v.  BARLOW. 

(Supreme  Court  of  Alabama.    Jan.  10,  1896.) 

Tbi AL—  Reck ition  of  Evidence— Ehkoks  Cubed 
— Moktg  age—  Construction. 

1.  In  an  action  to  recover  the  statutory  pen- 
alty for  failure  to  enter  satisfaction  of  a  mort- 
gage, as  required  by  Code  1886.  f  1869,  it  was 
shown  that  the  mortgage  was  in  fact  executed 
by  plaintiff  to  defendant  Held,  that  such  evi- 
dence cured  the  error,  if  any,  in  admitting, 
against  objection,  the  original  record  of  such 
mortgage,  which  showed  that  it  was  not  ac- 
knowledged until  several  months  after  it  was 
recorded. 

2.  A  mortgage  was  given  to  secure  the  pay- 
ment of  a  note,  therein  recited,  for  $20.50,  with 
the  interest  thereon,  the  cost  of  probating  an.) 
recording  the  mortgage,  all  expenses  of  foreclo- 
sure and  sale,  and  all  future  advances  made  "on. 
the  mortgage."  Held,  that  such  mortgage  was 
not  security  for  $20  paid  by  the  mortgagee  to  th? 
mortgagor,  after  it  became  due,  in  a  transaction 
which  had  no  relation  to  or  connection  with  the 
mortgage  or  the  transaction  in  which  it  wa* 
given. 

Appeal  from  circuit  court,  Conecuh  county; 
J.  M.  Carmichael,  Judge. 

Action  by  John  W.  Barlow  against  William 
K.  Horton  to  recover  the  statutory  penalty  of 
$200  for  failure  of  defendant,  on  written  re- 
quest, to  enter  satisfaction  of  a  mortgage  exe- 
cuted by  plaintiff  to  defendant  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

J.  C.  Richardson,  for  appellant  Stallworth 
&  Burnett  and  James  A.  Stallworth.  for  ap- 
pellee. 

HEAD,  J.  Debt  by  appellee.  Barlow, 
against  appellant,  Horton,  for  the  statutory 
penal ty  of  $200,  for  defendant's  alleged  fail- 
ure, upon  written  request,  to  enter  satisfac- 
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tion  of  a  mortgage,  as  required  by  section 
1869  of  the  Code  of  1886. 

The  defendant  objected  to  the  Introduction 
of  the  original  record,  from  the  office  of  the 
judge  of  probate  of  Conecuh  county,  of  what 
purported  to  be  a  mortgage  executed  by  the 
plaintiff  to  the  defendant,  on  May  7,  1887, 
filed  and  recorded  May  10, 1887,  and  acknowl- 
edged, in  the  form  prescribed  by  the  statute, 
on  the  8th  day  of  November,  1887,— some  six 
months  after  its  registration.  The  grounds  of 
objection  were:  (1)  The  record  of  the  mort- 
gage Is  not  self-proving.  (2)  It  Is  not  a  tran- 
script of  the  record.  (3)  The  mortgage,  as  re- 
corded, was  not  acknowledged  or  proved  as 
required  by  law.  The  court  overruled  these 
objections,  and  admitted  the  said  record  in 
evidence,  and  defendant  excepted.  As  the 
case  Is  presented  by  the  bill  of  exceptions,  it 
is  not  necessary  that  we  pass  upon  the  objec- 
tions. See,  however,  as  to  the  second  ground, 
Huckabee  v.  Shepherd,  75  Ala.  342. 

Evidence  was  admitted,  without  objection, 
showing,  without  conflict,  that  the  mortgage, 
the  record  of  which  ■was  admitted,  was  in  fact 
executed  by  the  plaintiff  to  the  defendant; 
and  the  record  of  it  was  admissible  to  prove 
the  fact  that  It  had  been  recorded,  as  averred 
in  the  complaint.  Hence,  if  it  could  be  said 
that  there  was  error  in  admitting  the  record, 
without  limitation,  in  the  first  instance,  the 
error  was  cured  by  the  subsequent  Introduc- 
tion of  proof  of  the  execution  of  the  mortgage 
of  which  the  record  was  a  copy.  Kendrick  v. 
Latham,  6  South.  871,  25  Pla.  819.  The  mort- 
gage is  awkwardly  drawn.  The  most  that  can 
be  claimed  by  the  appellant  Is  that  it  secures 
the  payment  of  the  note,  therein  recited,  for 
$20.50,  with  interest  thereon,  the  cost  of  pro- 
bating and  recording  the  mortgage,  all  ex- 
penses of  foreclosure  and  sale,  and  all  future 
advances  that  might  have  been  made  on  the 
mortgage.  At  the  request  of  the  plaintiff,  the 
defendant  paid,  for  him,  to  the  register  In 
chancery,  $20  In  a  divorce  case.  The  only  ev- 
idence of  the  time  this  occurred  was  that  of 
the  plaintiff,  who  testified  that  it  was  after 
the  mortgage  matured.  The  account  intro- 
duced by  defendant  does  not  show  when  it 
was  paid.  The  evidence  of  the  plaintiff  tend- 
ed to  show  that  this  $20  was  not  paid  "on 
the  mortgage,"  but  that  It  was  an  entirely 
separate  and  distinct  transaction.  It  seems 
that  the  parties,  in  the  fall  of  1887,  entered 
into  some  timber-getting  arrangement,  nnd 
plaintiff's  evidence  tended  to  show  that  they 
had  a  settlement  of  the  timber  transactions, 
and  In  that  settlement  the  defendant  charged 
him  with  the  $20,  and  he  paid  It:  that  the 
timber  transactions  had  no  relation  to  or  con- 
nection with  the  mortgage.  In  this  state  of 
the  record,  the  defendant  requested  the  court 
to  charge  the  jury  "that  the  $20  paid  Rabb  on 
the  divorce  is  a  debt  secured  by  this  mort- 
gage, if  you  believe  from  the  evidence  that 
defendant  paid  said  sum  after  the  execution 
of  the  mortgage,  as  shown  by  account  In  evi- 
dence before  you."    It  is  most  manifest  the 


court  properly  refused  the  charge.  There  is 
no  available  error  in  the  record,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 


KLEIN  v.  BUCK  et  al. 

(Supreme  Court  of  Mississippi.    Nov.  18,  1895.) 

Sale  or  Business— Covenants  not  to  Re-engage 
IN  Business— Assignment— Rioht  or 
Action— Rescission. 

1.  Action  may  be  maintained  on  the  cov- 
enant of  an  insurance  agent,  in  his  contract  of 
sale  of  his  business,  not  to  re-engage  in  the  busi- 
ness, though  the  buyer  does  not  execute  to  the 
seller  notes  for  deferred  payments,  as  provided  in 
the  contract  of  sale;  the  seller  having  given  or- 
ders to  insurance  companies,  on  the  buyer,  for 
the  purchase  price,  which  were  accepted  by  the 
buyer,  and  the  insurance  companies  having 
thereafter  accepted,  in  lieu  of  the  buyer's  per- 
sonal liability  on  bis  acceptances,  the  undertak- 
ing of  his  transferee  of  the  business  that  such 
payments  should  be  a  charge  on  the  business. 

2.  A  buyer  of  an  insurance  agent's  busi- 
ness, after  paying  part  of  the  purchase  money 
and  accepting  orders  for  the  balance,  notified  the 
seller  that  he  would  elect  to  rescind,  as  provided 
by  the  contract,  and  demanded  return  of  the 
money  paid.  Thereupon  the  seller  demanded 
return  of  the  business  as  he  had  received  it, 
which  the  buyer  was  unable  to  do,  and  nothing 
further  was  done  in  the  matter;  but  the  buyer 
continued  in  the  business  till  he  sold  it  to  anoth- 
er, making  provision  for  payment  of  the  accept- 
ances, held,  that  there  was  no  rescission  of 
the  contract,  so  as  to  prevent  action  on  the  sell- 
er's covenant  therein  not  to  re-engage  in  the  in- 
surance business. 

3.  A  covenant  in  a  contract  of  sale  of  an  in- 
surance agent's  business  that  the  seller*,  in  addi- 

I  tion  to  maintaining  for  the  buyer,  so  far  as  he 
could,  the  good  will  of  the  business  and  its 
patronage,  would  not  re-engage  in  the  insur- 
ance business,  is  not  personal,  but  inures  to  the 
benefit  of  one  to  whom  it  Is  assigned  with  the 
business. 

Appeal  from  chancery  court.  Warren  coun- 
ty; Claude  PIntard.  Chancellor. 

Suit  by  Buck  &  Markham  against  Juilus 
M.  Klein.  Decree  for  plaintiffs.  Defendant 
appeals.  Affirmed. 

T.  C.  Catchings,  for  appellant  Miller, 
Smith  &  Hlrsh,  for  appellees. 

!    COOPER,  O.  J.   The  appellees  sought  and 
:  secured  an  Injunction  against  the  appellant, 
.  restraining  him  from  engaging  In  the  busl- 
,  ness  of  Insurance,  solicitor,  etc.,  in  Vlcka- 
j  burg,  or  elsewhere  in  the  territory  covered 
;  by  the  business  of  certain  agencies  of  which 
I  he  had  formerly  had  control,  as  will  more 
!  fully  hereinafter  appear.    From  the  decree 
;  perpetuating   the    preliminary  injunction, 
;  this  appeal  Is  taken.   The  facts  upon  which 
the  controversy  turns  are  as  follows: 
For  several  years  prior  to  September  14, 
i  1893,  the  appellant  was  the  agent  In  Vlcks- 
burg  of  several  fire  Insurance  companies,  to 
some  or  all  of  which  he  had  become  Indebt- 
ed.  The  aggregate  of  each  Indebtedness  ex- 
i  cecded  $13,000.    On  September  18th  the  ap- 
pellant entered  Into  a  written  contract  with 
C.  E.  Armstrong  for  the  transfer  of  his  In- 
surance business   to   Armstrong  for  the 
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agreed  price  of  $13,000,  of  which  ram  Ann- 
strong  was  to  pay  on  October  2d  the  sum  of 
$4,000  In  cash,  and  was  then  to  execute  two 
notes,  one  for  $4,000  and  one  for  $5,000,  due, 
respectively,  In  one  and  two  years,  with  In- 
terest at  0  per  cent  per  annum  from  date, 
which  notes  were  to  be  made  payable  to  said 
Klein,  on  his  order.  The  second  paragraph 
of  this  contract,  on  which  this  proceeding 
rests,  is  as  follows:  "And  the  party  of  the 
first  part  [Klein]  consents  and  agrees  with 
the  party  of  the  second  part  [Armstrong] 
that  in  addition  to  maintaining  for  him  the 
good  will  of  said  business  and  its  patronage, 
in  so  far  as  his  Influence  may  extend,  he  will 
not,  either  directly  or  indirectly,  as  the  agent 
of  any  Insurance  company,  or  solicitor  for 
such  company,  nor  on  behalf  of  any  other 
than  the  party  of  the  second  part  or  his  as- 
signs, engage  in*  the  insurance  business  in 
the  city  of  Vicksburg,  or  elsewhere  in  the 
territory  covered  by  the  business  of  his  own 
agencies,  for  the  full  term  of  five  years  from 
this  date;  nor  will  he  during  that  term 
assist,  as  clerk,  secretary,  or  otherwise  in 
any  other  insurance  ofllce  in  said  city,  or 
within  the  territory  aforesaid."  It  was  re- 
cited in  the  contract  that  it  was  entered  into 
upon  the  representation  made  by  Klein  that 
the  average  volume  of  business  which  had 
been  done  by  his  agency  for  the  past  three 
years  was  $59,958,  and  also  upon  his  engage- 
ment to  secure  from  the  companies  he  had 
represented,  and  which  are  named  in  the 
contract,  a  transfer  of  their  respective  agen- 
cies to  Armstrong;  and  it  was  stipulated 
that  if,  upon  full  investigation  of  the  books, 
the  average  annual  receipts  should  appear 
not  to  have  been  as  much  as  represented  by 
Klein,  or  If  he  should  fail  to  secure  tne 
transfer  of  its  agency  by  any  of  the  com- 
panies, then  Armstrong  should,  at  his  option, 
either  rescind  the  contract  or  make  a  reduc- 
tion from  the  price  he  was  to  pay,  in  certain 
proportion,  fixed  by  the  terms  of  the  con- 
tract On  September  19th  Klein  addressed 
to  Armstrong  the  following  writing: 

"Vicksburg,  Miss.,  Sept.  19th,  1893.  Charles 
Armstrong,  Esq.:  Please  pay  the  following 
sums  to  the  following  companies,  payment 
to  be  made  on  terms  and  conditions  of  our 
contract  for  sale  of  my  insurance  agency, 
viz.: 

To  the  Phoenix  Insurance  Co.  of 

New  York   $  5,129  00 

"     "     Insurance  Co.  of  N.  A   199  00 

"     "     Southern  Insurance  Co.  of 

N.  0   527  00 

**     "    Mechanics'  &  Traders'  Ins. 

Co.  of  N.  0   1.099  00 

"     "    Home  Insurance  Co.  of  N. 

Y   720  00 

"     "     New    Orleans  Insurance 

Ass'n    825  00 

"     "     Crescent  Ins.  Co.  of  N.  O..     3,186  92 

$11,185  92 

"And  after  paying  $814.00  to  the  Royal 
Ins.  Co.  of  Liverpool,  which  you  have  ac- 
cepted, pay  the  balance  due  of  the  $13,000.00 


purchase  money  to  the  Liverpool,  London  & 
Globe  Ins.  Co.  It  being  understood  that  the 
acceptance  of  said  amounts  by  the  respec- 
tive companies  is  to  be  in  full  discharge  of 
my  Indebtedness  to  them  up  to  August  81st 
1898,  Inclusive,  except  to  the  Liverpool,  Lon- 
don &  Globe,  and  that  all  unpaid  bills  for 
Insurance  prior  to  this  month  are  turned 
over  to  me,  and,  as  fast  as  collected,  I  am  to 
appropriate  proceeds  to  payment  of  balance 
due  to  said  Liverpool,  London  &  Globe  Ins. 
Co.,  and  to  retain  any  balance  after  paying 
same,  but  this  Is  not  to  release  the  trust 
deed  given  them  until  their  claim  is  fully 
paid.   [Signed]  J.  M.  Klein." 

On  which  order  Armstrong  Indorsed  the 
following: 

"The  within  order  Is  accepted,  so  far  as 
the  payment  by  cash  and  notes  are  con- 
cerned, subject  to  the  conditions  of  contract 
between  J.  M.  Klein  and  myself,  of  date 
Sept  14th,  1893.  With  the  other  portions,  re- 
lating to  release  by  companies,  and  the  col- 
lections and  appropriation  of  bills  to  Sept 
1st  1893,  etc.,  I  am  in  no  way  concerned  or 
responsible.   [Signed]   C.  E.  Armstrong." 

Armstrong  was  never  called  upon  by  Klein 
to  execute  notes  as  he  had  agreed  to  do  in 
the  contract  of  purchase  from  Klein.  He 
paid  the  sum  of  $4,000  In  cash,  as  he  had 
agreed  to  do;  but  finding,  as  he  says,  that 
the  representations  made  by  Klein  as  to  re- 
ceipts from  the  agency  were  not  correct  be- 
cause a  part  of  the  receipts  were  derived 
from  companies  whose  agencies  were  not 
transferred  to  him,  and  a  part  from  insur- 
ance on  which  full  commission  was  not  re- 
ceived, and  having  reason,  as  he  supposed,  to 
believe  that  Klein  had,  in  contravention  of 
his  covenant,  engaged  in  the  Insurance  busi- 
ness in  Vicksburg,  he  declined  to  execute 
notes  to  some  of  the  companies  who  request- 
ed him  to  do  so.  It  also  appears  that  Arm- 
strong notified  Klein  that  he  would  elect  to 
rescind  the  contract  of  purchase,  and  de- 
manded the  return  of  the  money  he  had  paid 
out  whereupon  Klein  demanded  that  Arm- 
strong should  restore  the  agency  as  he  had 
received  It,  i.  e.  with  all  the  companies  rep- 
resented in  it  But  as  one  of  the  companies 
had  withdrawn,  and  Armstrong  could  not  as 
he  supposed,  control  the  others,  and  not  rec- 
ognizing any  duty  on  his  part  to  endeavor 
to  do  so,  this  attempted  rescission  was  aban- 
doned. In  January,  1894,  Armstrong  sold 
the  agency  to  Buck  &  Hackett  who  assumed 
the  payment  of  the  $9,000  for  which  Arm- 
strong had  given  his  acceptance  under  an  ar- 
rangement satisfactory  to  the  companies, 
and  which  released  Armstrong,  but  which 
bound  only  the  rights  of  the  agency,  and  not 
Buck  &  Hackett  personally.  Afterwards 
Hackett  sold  out  his  interest  in  the  agency  to 
Markham.  In  the  transfer  from  Armstrong 
to  Buck  &  Hackett  he  assigned.  In  terms, 
the  covenant  of  Klein  not  to  engage  in  the 
insurance  business,  as  above  set  forth. 
Klein  having  engaged  In  the  business  of  In- 
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sura  nee  at  Vickaburg,  Buck  &  Markham  sued 
out  the  injunction  in  this  cause. 

It  is  contended  for  appellant  that  the  in- 
junction ought  not  to  have  been  decreed:  (1) 
Because  Armstrong  did  not  execute  the  notes 
for  the  deferred  payments  as  be,  by  the  con- 
tract, was  bound  to  do;  (2)  because  Arm- 
strong exercised  his  rights  of  rescission  of 
the  contract  of  which  the  covenant  was  a 
part;  (3)  because  the  covenant  was  with 
Armstrong  personally,  and  not  with  him  and 
his  assigns,  wherefore  it  was  not  assign- 
able. None  of  these  contentions  can  be  main- 
tained. 

1.  By  giving  to  the  companies  an  order  up- 
on Armstrong  for  the  purchase  price  of  the 
agency,  Klein,  of  course,  absolved  him  from 
the  duty  of  executing  the  notes  payable  to 
himself;  and  if  it  be  conceded  that  the  com- 
panies, by  virtue  of  the  transaction,  had  the 
right  to  call  upon  Armstrong  for  the  notes, 
it  was  a  right  pertaining  to  them,  which  they 
could  and  did  waive  by  assenting  to  the 
transfer  of  the  agency  by  Armstrong  to  Buck 
&  Hackett  and  by  accepting,  in  lieu  of  Arm- 
strong's personal  liability  on  his  acceptance, 
the  security  afforded  them  by  the  obligations 
assumed  by  Buck  &  Hackett 

2.  The  so-called  rescission  was  never  con- 
summated, nor  so  understood  by  Klein.  The 
right  of  rescission  imported  the  restoration 
to  Armstrong  of  the  $4,000  he  had  paid  in 
cash,  and  this  Klein  refused  to  repay.  Arm- 
strong clamored  for  rescission,  and  declared 
that  he  would  and  had  exercised  his  option 
to  rescind.  But  Klein  had  control  of  the 
situation,  and  refused  to  execute  his  part  of 
the  contract  by  restoring  the  money  paid, 
and  neither  party  thereafter  acted  as  though 
there  had  been  a  rescission.  Klein  did  not 
return  to  the  possession  of  the  agency,  nor 
repay  the  money  paid  out  by  Armstrong,  nor 
relieve  him  from  obligations  on  the  accept- 
ance he  had  given  the  companies,  and  Arm- 
strong continued  in  the  business  until  it  was 
sold  by  him  to  Buck  &  Hackett.  The  court, 
looking  at  what  was  done,  and  not. to  what 
was  said  only,— -to  the  substance,  and  not  the 
shadow  under  which  Klein  now  seeks  to 
shelter  himself,— can  readily  perceive  the 
truth  that  there  never  was  a  rescission  of  the 
contract 

3.  Counsel's  contention  that  the  covenant 
of  Klein  not  to  engage  in  the  insurance  busi- 
ness was  personal  to  Armstrong,  and  was 
not  assignable,  rests  upon  the  decision  of 
this  court  In  Anderson  v.  Faulconer,  30  Miss. 
145.  In  that  case,  Faulconer  had  sold  to  An- 
derson &  Stith  a  newspaper  outfit,  including 
the  subscription  list,  good  will,  etc.,  and  en- 
tered into  the  following  contract:  "And  the 
said  Faulconer  also  hereby  agrees  with  the 
said  Anderson  &  Stith  that  he  will  not  set 
up  or  establish  in  the  town  of  Holly  Springs 
any  printing  establishment  in  opposition  to 
the  said  Anderson  &  Stith  as  proprietors  of 
the  Holly  Springs  Gazette."  The  court,  in 
construing  the  covenant,  held  that,  by  reason 
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of  the  words  we  have  Italicized,  the  cove- 
nant was  personal  to  Anderson  &  Stith,  and 
did  not  accrue  to  the  benefit  of  a  purchaser 
from  the  administrator  of  Anderson,  who  in 
his  lifetime  had  bought  out  the  interest  of 
Stith.  We  are  not  called  upon  to  say  wheth- 
er the  court  in  that  case  did  or  did  not  con- 
vert a  covenant  Intended  and  understood  by 
the  contracting  parties  to  be  one  for  the  pro- 
tection of  the  good  will  of  the  business  sold, 
Into  one  personal  to  the  purchasers,  for  the 
covenant  now  under  consideration  contains 
no  words  restricting  Its  usual  and  pertinent 
construction.  There  can  be  no  doubt  that  its 
purpose  was  to  give  value  to  the  business 
assigned,  and,  as  such,  its  benefit  passed  to 
the  assignees  of  Armstrong,  who  were  enti- 
tled to  the  remedy  of  Injunction  to  prevent  its 
breach.  The  authorities  cited  in  the  brief  of 
appellees'  counsel  sufficiently  support  this 
view,  and  need  not  be  supplemented  by  the 
citation  of  the  many  other  cases  which  may 
be  found,  a  number  of  which  are  referred  to 
in  the  authorities  cited  by  counsel.  The  de- 
cree Is  affirmed. 


SCHLOTTMAN  et  al.  v.  HOFFMAN  et  al. 
(Supreme  Court  of  Mississippi.  Dec.  2,  1805.) 
Wills— RsroKMATiox— Conclusiveness  or  Pro- 
bate— Ambiguity— Pakol  Evidence. 

1.  Reformation  and  correction  of  a  will  to 
make  it  conform  to  the  purpose  and  intention 
of  testator,  not  expressed  in  the  instrument  as 
executed  by  him,  cannot  be  decreed. 

2.  Under  Code  1880,  ft  1961,  declaring  that 
if  no  party  shall  appear  within  two  years  to 
contest  a  will,  the  probate  shall  be  final  and 
forever  binding  (except  to  persons  under  certaiu 
disabilities),  it  cannot  more  than  two  years 
after  probate  of  a  will,  be  contended,  if  there 
is  no  ambiguity  as  to  the  amount  of  a  bequest, 
that  testatrix  intended  to  give  another  amount 
than  that  expressed,  and  that  the  will  was  read 
to  her  as  giving  the  amount  she  intended. 

3.  Where  the  amount  of  a  bequest  in  a 
codicil  is  expressed  by  the  dollar  sign,  followed 
by  the  figure  "5,"  and  this  followed  by  two 
ciphers  connected  together,  removed  by  a  dis- 
tinct space  from  the  "5,"  though  not  separated 
from  it  by  a  decimal  mark,  and  written  some- 
what above  the  line,  an  ambiguity  exists,  au- 
thorizing the  admission  of  parol  evidence  to  aid 
in  determining  whether  "$5.00"  or  "$500"  was 
meant. 

Appeal  from  chancery  court,  Warren  coun- 
ty; Claude  Pintard,  Chancellor. 

Suit  by  Jerry  Hoffman  and  another  against 
John  Schlottman,  executor,  and  another. 
From  the  decree  all  parties  appeal.  Re- 
versed on  complainants'  appeal. 

Frederic  Speed,  for  appellant  Schlottman. 
Wade  R.  Young,  for  appellees  Hoffman. 

COOPER,  O.  J.  The  appellees,  Jerry  and 
Rufns  Hoffman,  exhibited  their  bill  In  this 
cause  against  John  Schlottman,  executor  of 
the  will  of  their  mother,  Martha  Hoffman, 
and  against  Ella  Hoffman,  the  devisee  of 
the  general  estate  of  the  said  Martha,  to  en- 
force certain  legacies  given  them  by  the  tes- 
tatrix, and  which,  complainants  aver,  aro 
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charged  by  the  will  upon  the  property  de- 
vised to  said  Ella.  By  her  will,  dated  De- 
cember 18,  1885,  Mrs.  Hoffman  devised  and 
bequeathed  her  whole  estate  to  her  daugh- 
ter Ella  for  life,  with  remainder  over  to  such 
of  the  children  of  her  daughter  Emma 
Schlottman  as  should  survive  Ella,  and  If 
none  of  such  children  should  survive  the 
said  Ella,  then  the  remainder  was  given  to 
the  said  Emma  Schlottman.  On  the  — — 
day  of  May,  188G,  the  testatrix  executed  the 
following  codicil,  viz.:  "Confirming,  and  not 
revoking,  any  of  the  provisions  of  the  fore- 
going will,  I  direct  that  there  shall  be  paid 
by  her,  out  of  the  estate  bequeathed  by  me 
to  my  said  daughter  Ella  Hoffman,  to  my 
son,  Jerry  Hoffman,  the  sum  of  $5  00  dollars, 
and  to  my  son  Rufus  Hoffman,  the  sum  of 
$5  00  dollars,  as  mementos  of  my  affection 
for  them,  the  same  to  be  in  full  of  all  ctaimw 
and  demands  by  them  against  my  estate." 
The  will  of  Mrs.  Hoffman  was  pro  Da  ted  in 
August,  1886,  and  this  bill  was  exhibited  on 
June  21,  1894.  The  executor,  Schlottman, 
and  the  devisee,  Ella  Hoffman,  answered  the 
bill,  and  made  their  answer  a  cross  bill 
against  the  complainants.  By  the  answer 
and  cross  bill  it  is  averred  that  the  testatrix 
owned,  at  ber  death,  no  personal  estate,  ex- 
cept a  small  .quantity  of  household  and  kitch- 
en furniture,  of  little  value,  and  that  her 
real  estate  consisted  of  her  home;  that  for 
a  long  time  before  her  death  the  testatrix 
was  an  invalid,  dependent  for  her  support 
upon  the  exertions  of  the  defendant  Ella, 
who,  in  the  residence  of  the  testatrix,  kept 
a  boarding  house,  and  supported,  not  only 
her  mother,  but  the  complainants  in  this 
suit;  that  after  the  death  of  the  testatrix, 
the  said  Ella  has  supported  an  afflicted  broth- 
er; that  complainants,  from  that  time  up 
to  within  six  months  of  the  institution  of 
this  suit,  boarded  with  said  Ella,  the  com- 
plainant Jerry  having  a  family  of  three  per- 
sons; and  that,  during  all  this  time,  neither 
of  complainants  has  contributed  anything  to 
the  support  of  themselves,  the  family  of 
Jerry,  or  said  afflicted  brother.  The  cross 
complainant  Ella  charges  that  if,  in  fact,  a 
charge  was  fixed  by  the  testatrix  on  the 
property  devised  to  her  for  the  paj-ment  of 
the  legacies  as  claimed  by  the  complainants, 
the  sum  due  has  been  more  than-  paid  by 
her  in  supplying  them  and  the  family  of  Jer- 
ry with  board  and  lodging,  and  she  prays  an 
account  of  the  amount  due  her,  before  and 
since  the  death  of  the  testatrix,  and  that  the 
same  may  be  applied  to  the  payment  of  the 
legacies  claimed.  The  cross  bill  further 
charges  that,  "at  the  time  when  the  said 
will  and  codicil  thereto  was  made,  said  Mar- 
tha could  neither  read  nor  write,  and  was 
wholly  dependent  upon  others,  who  read  to 
her  said  will  and  codicil,  and  that  all  of  the 
contents  thereof  were  read  to  her  when  they 
were  severally  executed;  that  it  was  the  In- 
tent and  purposes  that  the  sum  of  five  dol- 
lars should  be  given  to  each  of  the  complain- 


ants; and  that,  when  said  codicil  was  read 
to  her,  and  executed  by  her,  the  sum  men- 
tioned as  bequeathed  to  them  was  read  as 
five,  and  not  five  hundred,  dollars;  and  it 
was  the  intent  and  purpose  of  the  person 
who  wrote  the  words  [figures]  to  be  five 
hundred  dollars,  to  write  five  dollars,  and  In 
truth  and  in  fact  he  did  so  write;  aud  if  it 
appears  otherwise,  It  is  a  mere  clerical  er- 
ror of  the  person  who  wrote  the  same."  The 
plaintiffs  prayed  that  the  court  would  con- 
strue the  will  "according  to  the  true  intent 
and  purpose  of  the  testatrix,"  but  if  the 
court  should  be  of  opinion  that  the  will,  as 
written,  by  clerical  error  of  the  scrivener, 
was  made  to  express  a  different  purpose 
than  that  intended  by  the  testatrix,  then 
that  the  same  should  be  by  proper  decree 
corrected  and  reformed,  so  as  to  express  her 
true  purpose;  and,  finally,  that  if  it  should 
be  decreed  that  complainants  were  entitled 
to  a  legacy  of  $500  each,  then  that  the  court 
would  direct  an  account  to  be  stated  show- 
ing the  amount  due  by  each  of  them  to  the 
plaintiff  Ella,  and  the  sums  so  found  due  be 
applied  to  the  discharge  of  the  legacies.  The 
complainants  answered  the  cross  bill,  deny- 
ing the  averments  thereof.  On  final  hearing 
the  chancellor  suppressed  the  evidence  tak- 
en by  the  plaintiffs,  which  will  be  alluded  to 
hereinafter,  and  rendered  a  final  decree  di- 
recting the  sale  of  the  real  estate  of  the  tes- 
tatrix for  the  payment  of  a  legacy  of  $500  to 
each  of  the  complainants,  with  Interest 
thereon  from  August,  1887,  one  year  from 
the  probate  of  the  will,  and  from  this  decree 
I  all  parties  appeal.  The  executor  and  Ella 
Hoffman  assign  for  error  the  action  of  the 
court  in  decreeing  the  amount  of  the  lega- 
cies to  be  $500,  instead  of  $5;  and  the  com- 
1  plainants  assign  for  error  his  refusal  to  al- 
'  low  interest  on  the  legacies  from  the  probate 
;  of  the  will.  The  original  will  is  certified  to 
us  for  inspection,  and  from  such  inspection 
it  is  manifest  that  the  Christian  name  of 
the  legatee  Rufus.  and  the  characters  and 
:  the  figures  $5  00  in  the  codicil,  are  In  a  dlf- 
I  ferent  handwriting  from  the  body  of  the 
codicil.  The  real  controversy  in  the  case  is 
I  whether  these  characters  and  figures  express 
:  the  sums  of  $5  or  $500. 

It  is  well  settled  that  no  court  can  decree 
the  reformation  and  correction  of  a  will,  to 
make  It  conform  to  the  purpose  and  Intention 
of  the  testator,  not  expressed  in  the  Instru- 
ment as  executed  by  him:    (1)  Because  the 
testator  has  passed  beyond  the  jurisdiction  of 
all  earthly  courts;   (2)  because  a  will  Is  a 
voluntary  conveyance,  and  if  the  court  had 
;  jurisdiction  of  the  testator  it  could  not  com- 
pel him  to  make  a  will  of  any  sort;  (3)  be- 
'  cause  the  statute  of  wills  provides  for  the 
devolution  of  property  by  wills  actually  made, 
and  not  by  those  parties  Intend,  however  defl- 
|  nitely,  to  make,  but  do  not  make.  Rhodes 
;  v.  Rhodes,  7  App.  Cas.  198;  Schouler,  Wills. 
|  fi  220;  Ehrman  v.  Hosklns,  67  Miss.  192,  6 
!  South.  776;  1  Tom.  Eq.  Jur.  §  871;  Blugel  v. 
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Vols  (111.  Sup.)  1G  Lawy.  Rep.  Ann.  321,  and 
notes  (31  N.  E.  13).  If,  when  the  will  was 
presented  for  probate,  or  within  two  years 
thereafter  (Code  1880,  §  1961),  the  validity  of 
the  codicil  had  been  contested,  It  would  have 
been  competent,  under  the  Issue  of  devisavit 
vel  non,  to  challenge  the  codicil  as  not  in  fact 
a  part  of  the  will  of  the  testatrix.  In  this 
contest  it  might  have  been  shown  that  the 
testatrix  was  unlearned  and  unable  to  read 
and  write;  that  the  codicil  was  read  to  her  as 
one  giving  $5  instead  of  $500  to  the  complain- 
ants; and,  because  of  such  fact,  that  she  did 
not  in  fact  execute,  understandlngly,  a  codicil 
giving  them  the  larger  sum.  In  short,  any- 
thing might  have  been  proved  the  legal  effect 
of  which  would  show  that  the  paper  offered 
for  probate  was  not,  In  whole  or  In  part,  her 
will.  But  our  statute  declares  that,  "if  no 
party  shall  appear,  within  two  years,  to  con- 
test the  will,  the  probate  shall  be  final,  aud 
forever  binding  saving  to  Infanta  and  to  per- 
sons non  compos  mentis,  the  period  of  two 
years  to  contest  the  will,  after  the  removal  of 
their  respective  disabilities."  Code  1880,  § 
1901.  Nearly  eight  years  Intervened  after  the 
will  of  Mrs.  Hoffman  was  admitted  to  pro- 
bate before  the  bill  In  this  cause  was  exhib- 
ited, and  as  to  the  parties  to  this  controversy 
the  probate  is  "final  and  forever  binding," 
conclusively  establishing  that  the  particular 
instrument,  as  written,  was  and  is  the  legal 
will  of  the  testatrix.  The  single  question  left 
open  for  consideration  and  decision  by  the 
court  Is  the  true  construction  of  the  Instru- 
ment thus  adjudicated  to  be  the  last  will  of 
Mrs.  Hoffman.  1  Jarm.  Wills,  33.  The  first 
Inquiry,  when  we  come  to  the  construction  of 
the  will,  Is  whether  the  court  is  shut  up  to  a 
mere  Inspection  of  the  Instrument,  or  may 
look  to  extraneous  evideuce  for  the  purpose 
of  discovering  the  meaniug  of  the  testatrix, 
as  found  In  the  language  she  has  employed. 
Counsel  for  complainants  contends  that  parol 
evidence  is  Inadmissible,  because  the  will  is 
an  unambiguous  instrument;  that  no  parol 
testimony  can  elucidate  its  plain  language; 
and  that,  to  create  an  ambiguity  by  resorting 
to  other  evidence,  and  then  to  solve  it  by  giv- 
ing controlling  effect  to  such  evidence,  would 
be  to  substitute  for  the  will  actually  made  by 
the  testatrix  one  which  the  court  thinks  she 
intended  to  make.  Our  examination  of  the 
authorities  cited  by  counsel  and  of  many  oth- 
ers has  failed  to  discover  a  case  which,  in  its 
concrete  facts,  is  analogous  to  the  one  before 
us.  But  cases  are  not  of  great  value  so  long 
as  well-settled  principles  light  our  way.  It  is 
a  well-settled  canon  for  the  construction  of 
wills  that  the  court  will  take  Into  considera- 
tion the  attending  circumstances  of  the  testa- 
tor, the  quantity  and  character  of  his  estate, 
the  state  of  his  family,  and  all  facts  known  to 
him  which  may  reasonably  be  supposed  to 
have  Influenced  him  in  the  disposition  of  bis 
property;  that  If,  when  viewed  in  this  light, 
and  from  the  standpoint  of  the  testator,  the 
language  of  the  will  cannot  reasonably  be  so 


construed  as  to  carry  out  his  discovered  pur- 
pose, the  will  and  not  the  intent  of  the  testa- 
tor must  control.  In  other  words,  if  the  will, 
as  made,  may,  without  violence  to  Its  terms, 
be  so  construed  as  to  effectuate  the  purpose  of 
{  the  testator,  as  disclosed  by  the  will  and  at- 
tending circumstances,  the  courts  will  so  con- 
strue it;  but  no  circumstances  are  sufficient 
to  control  the  clear  and  unambiguous  language 
of  the  will.  1  Jarm.  Wills,  428;  1  Redf. 
Wills.  418-443. 

Keeping  in  view  the  distinction  between 
the  Interpretation  of  the  written  words  and 
the  direct  evidence  of  intention,  independ- 
ent of  the  instrument,  let  us  recur  to  the 
written  will,  viewed  in  the  light  of  the  cir- 
cumstances of  the  testatrix.  It  appears  from 
the  evidence  that  the  estate  of  the  testatrix 
consisted  of  an  Insignificant  quantity  of  per- 
sonal property  and  her  home,  which  was 
worth  about  $3,600.  The  family  consisted 
of  the  testatrix,  who  for  some  months  be- 
fore her  death  was  an  invalid,  of  an  Invalid 
son,  of  two  adult  sons  (the  complainants), 
and  of  a  daughter  who  was  the  support  of 
the  family.  Besides  these  members  of  the 
household,  there  was  a  married  daughter, 
Mrs.  Schlottman,  who  resided  with  her  hus- 
band. By  the  will  Mrs.  Hoffman  gave  her 
entire  estate  to  the  daughter  Ella  for  life, 
with  remainder  to  the  children  of  Mrs. 
Schlottman.  After  the  execution  of  the  will, 
an  officious  neighbor,  who  pretended  to  know 
the  law,  advised  Mrs.  Hoffman  that  her  will 
would  be  subject  to  attack  unless  she  gave 
to  each  of  her  sons  as  much  as  five  dol- 
lars; and,  though  advised,  correctly,  by  her 
attorney  that  this  was  unnecessary,  she  per- 
sisted in  executing  a  codicil  whereby  they 
would  be  given  these  sums.  The  attorney 
drew  the  codicil,  leaving  the  blanks  for  the 
insertion  of  the  Christian  names  of  the  sons 
and  the  amount  to  be  given.  Mrs.  Hoffman, 
desiring  to  execute  the  codicil,  called  in  one 
Speller,  a  machinist,  and  requested  him  to 
fill  in  the  blank  amounts  by  writing  In  each 
the  sum  of  five  dollars;  and  Speller,  in  exe- 
cuting her  directions,  wrote  the  character, 
'%"  the  figure  "5,"  and  two  ciphers,  In  the 
manner  hereinafter  set  out.  Speller  is  now 
dead;  but  the  other  subscribing  witness  to 
the  codicil,  Sproule,  was  examined  as  a  wit- 
ness, and  testified  that  he  remembered  the 
instructions  given  by  Mrs.  Hoffman,  and 
that  Speller,  attempting  to  write  the  sum 
of  five  dollars,  wrote  the  characters  and  fig- 
ures as  above  stated.  This  witness  thinks 
Speiier  read  the  codicil  to  Mrs.  Hoffman, 
reading  the  sums  Inscribed  as  five  dollars, 
but  his  memory  is  not  clear  as  to  this.  It 
is  difficult  to  express  in  words  the  precise 
manner  in  which  the  figures  are  written. 
We  trace  them  as  best  we  can,  and  the  words 
and  figures  appear  thus:  "To  my  son  Jerry 
Hoffman  the  sum  of  $5  00  dollars,  and  to 
my  son  Rufus  Hoffman  the  sum  of  $5  00 
dollars,  as  mementos  of  my  affection  for 
them,"  etc.    Now,  these  figures,  If  written 
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in  our  way,  would  express  the  sum  of  five 
hundred  dollars;  if  written  with  the  decimal 
mark  ($5.00),  would  mean  five  dollars;  and 
so  If  written  alone,  without  the  decimal 
mark,  either  with  the  ciphers  In  the  position 
■of  a  numerator  ($5°o),  or  distinctly  and  un- 
equivocally removed  by  sufficient  space  from 
the  figure  "5."  An  inspection  of  the  original 
■codicil  shows  the  ciphers  in  each  case  con- 
nected together,  removed  by  a  distinct  space 
from  the  "5,"— in  the  one  instance  some- 
what above,  and  In  the  other  distinctly 
.above,  the  line.  When  different  sums  may 
be  expressed  by  the  use  of  the  same  charac- 
ters or  figures,  according  to  their  collocation, 
and,  as  arranged,  an  uncertainty  as  to  their 
meaning  is  suggested,  an  ambiguity  appears 
upon  the  face  of  the  Instrument;  and  such, 
we  think,  is  disclosed  by  the  codicil  in  this 
case.  We  cannot  say  whether  the  sum  given 
to  the  legatees  Is  $5,  or  $500.  There  is  an  ab- 
sence of  the  decimal  mark,  but  the  ciphers 
are  linked  together,  removed  by  an  unusual 
space  from  the  figures  they  qualify,  and  writ- 
ten, not  on  the  line,  but  somewhat  above  it 
Now,  this  ambiguity,  being  a  patent  one,  it 
is  contended  by  counsel  for  complainants, 
cannot  be  explained  by  parol  testimony. 
This  argument  Is  made  to  keep  out  the  parol 
testimony;  for  he  perceives,  of  course,  that 
where  that  is  looked  to,  a  flood  of  light  fatal 
to  the  complainants'  cause  is  let  in.  But  If, 
as  we  have  said,  there  exists  an  ambiguity 
on  the  face  of  the  codicil,  then,  unless  parol 
■evidence  may  be  received,  the  codicil  is  in- 
operative (except  under  the  rule  of  election), 
because  the  court  would  not  know  what  sum 
to  decree  to  be  paid.  The  rule  against  the 
introduction  of  parol  testimony  in  cases  of 
patent  ambiguity  is  very  generally  stated  too 
broadly,— frequently  for  the  reason  that,  with 
reference  to  the  case  before  the  court,  the 
rule,  however  broadly  stated,  Is  correct  in 
its  application.  But  it  Is  not  true  that  an 
ambiguity  appearing  on  the  face  of  the  pa- 
per, if  that  alone  be  looked  to,  cannot  be  ex- 
plained by  parol;  nor  that  all  latent  ambi- 
guities may  be.  When  the  parol  testimony 
is  for  the  purpose  of  adding  a  material  term 
to  an  instrument,  or  when  the  court,  having 
looked  to  the  circumstances  of  the  parties, 
the  subject-matter  of  the  instrument,  and 
all  proper  collateral  facts,  remains  uncertain 
us  to  what  the  meaning  of  the  written  words 
is,  a  patent  ambiguity  appears,  which  parol 
evidence  cannot  aid.  1  Greenl.  Ev.  §§  299, 
.300.  The  difficulty  of  distinguishing  be- 
tween patent  and  latent  ambiguities  led 
Judge  Story  to  suggest  that  there  was  an  in- 
termediate class,  partaking  of  the  nature 
of  both  patent  and  latent  ambiguities,  i.  e. 
"where  the  words  are  all  sensible,  and  have 
a  settled  meaning,  but  at  the  same  time 
consistently  admit  of  two  Interpretations, 
according  to  the  subject-matter  in  the  con- 
templation of  the  parties."  The  subject  is 
fully  discussed  in  the  notes  of  Conner,  Hill 
&  Edwards  to  section  3,  c.  8,  2  Phil.  Ev.  The 


solution  of  the  difficulty  by  Prof.  Greenleaf, 
in  assigning  ambiguities  of  this  character 
to  the  class  of  latent  ambiguities,  is  perhaps 
as  satisfactory  as  can  be  suggested,  and  rec- 
onciles many  apparently  conflicting  state- 
ments of  the  rule.  Looking,  in  the  case  be- 
fore us,  to  the  situation  of  the  testatrix,  the 
condition  of  her  family,  the  character  and 
quantity  of  her  estate,  and  the  res  gestae 
of  the  execution  of  the  will,  we  see  clearly 
what  she  meant  and  Intended  to  do,  and  no 
violence  Is  done  to  the  words  she  has  employ- 
ed, nor  Is  anything  added  thereto,  by  accept- 
ing the  figures  of  the  codicil  as  meaning  $5, 
Instead  Of  $500.  They  may  mean,  indifferent- 
ly, the  one  or  the  other.  Let  the  decree  be 
reversed,  and  case  remanded. 

(48  La.  Ann.) 

STATE  v.  MONCEAUX.    (No.  11.880.) 

(Supreme  Court  of  Louisiana.    Not.  18,  1895.) 

Criminal  Law— Corroborating  Testimony— 
Amendment  or  Record. 

1.  Evidence  which  is  irrelevant,  and  admit- 
ted without  objection,  cannot  be  corroborated 
by  the  testimony  of  another  witness,  when  ob- 
jected to. 

2.  If  the  record  fails  to  show  that  the  de- 
fendant was  present  during  the  trial,  the  record 
may  be  amended  so  as  to  supply  the  omission. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Acadia;  W.  C.  Perrault,  Judge. 

Jean  Monceaux  was  convicted  of  shooting 
with  Intent  to  kill,  and  appeals.  Affirmed. 

E.  P.  Veazle  and  Charles  W.  Du  Roy.  for 
appellant  M.  J.  Cunningham,  Atty.  i*en-, 
and  E.  B.  Du  Buisson,  Dlst  Atty.,  for  the 

State. 

McENERY,  J.  The  defendant  was  indict- 
ed for  shooting  with  Intent  to  murder  while 
lying  in  wait  convicted  of  shooting  with  In- 
tent to  murder,  and  sentenced  to  hard  labor 
for  20  years.  He  appealed '  from  the  judg- 
ment and  sentence. 

There  Is  only  one  bill  of  exception  In  the 
record.  It  recites  that  while  the  defendant 
was  on  the  stand,  In  his  own  behalf,  he 
stated  that  parties  In  the  Interest  of  the 
prosecution  were  forging  evidence  against 
him,  and  gave,  as  an  instance,  that  one 
Benoit  a  friend  of  the  prosecution,  had 
come  to  the  Jail  where  he  was  confined,  and 
declared  to  him  that  he  would  make  the 
state  witness  Homere  Monceaux  swear  to 
whatever  he  chose  against  him.  This  testi- 
mony went  to  the  Jury  without  objection, 
but  the  district  attorney  put  at  issue  the 
truth  of  this  statement,  and  rigidly  cross- 
examined  the  defendant  In  the  course  of 
the  cross-examination  it  was  shown  that 
Benjamin  Rodrlgues  was  present  and  heard 
this  declaration  made  by  Benoit  The  de- 
fendant's counsel  then  announced  that  for 
the  sole  purpose  of  supporting  the  testimony 
of  the  accused  upon  this  point  which  had 
been  impeached  by  the  cross-examination, 
he  would  place  upon  the  stand  Benjamin 
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Bodriguea.  The  jury  retired,  and  Rodrlgues 
was  called,  and  swore  to  the  fact  stated  by 
the  defendant.  The  counsel  for  defendant 
then  proposed  to  put  the  testimony  of 
Rodrlgues  before  the  Jury.  This  was  re- 
fused by  the  court,  for  the  reason  that,  "If 
an  Irrelevant  or  Inadmissible  fact  happens 
to  go  the  jury  without  objection  by  the 
testimony  of  one  witness,  said  fact  should 
not  be  allowed  to  be  proved  by  another  wit- 
ness, when  objected  to,  simply  because  the 
first  witness  happens  to  be  Impeached  by 
cross-examination."  It  does  not  appear  from 
the  bill  that  the  credit  of  the  witness  tor 
truth  and  veracity  was  impugned,  but  that 
he  was  cross-examined  as  to  a  fact  stated 
by  him  which  was  irrelevant  and  collateral 
to  the  issue.  The  only  object  of  calling 
Rodrlgues  as  a  witness  was  to  show  that  the 
Accused  had  stated  truthfully  this  fact  It 
was  immaterial  testimony,  and  could  have 
no  bearing  on  the  case,  and  there  was  no 
reason  why,  in  this  respect,  the  defendant 
should  be  corroborated.  Had  the  bill  shown 
that  Homere  Monceaux  had  been  sworn  as 
&  witness,  and  that  Benolt  had  taken  an  ac- 
tive part  in  the  prosecution  and  In  any  way 
influenced  the  testimony  of  Monceaux,  the 
testimony  of  the  defendant,  when  consid- 
ered in  relation  to  these  facts,  mhjht  have 
been  considered  material  and  important,  and 
the  testimony  of  the  rejected  witness  would 
be  permitted  to  go  to  the  Jury.  The  absence 
of  any  such  statement  in  the  bill  and  the 
ruling  of  the  district  judge  are  conclusive  to 
our  minds  that  no  such  state  of  facts  exist- 
ed, and  that  the  declaration  of  Benoit  was 
an  idle  threat,  which  was  not  attempted  to 
be  carried  Into  execution.  Judgment  af- 
firmed. 

On  Rehearing. 

(Jan.  20,  1898.) 

BREAUX,  J.  A  rehearing  was  granted  in 
this  case.  To  the  attorney  general,  when 
the  rehearing  was  granted,  was  allowed  the 
right  to  apply  for  the  necessary  process  to 
correct  the  record  in  accordance  with  the 
facts.  It  was  assigned  as  error  that  the 
record  did  not  show  that  the  prisoner  was 
present  when  the  jury  was  sworn  and  im- 
paneled. Availing  himself  of  the  authority 
granted  by  the  court  to  correct  the  record, 
the  attorney  general  obtained  a  supple- 
mental transcript  from  the  clerk  of  the  dis- 
trict court,  and  had  It  filed  as  part  of  the 
transcript  on  appeal.  It  is  now  made  mani- 
fest that  the  defendant  was  personally  pres- 
ent at  all  the  periods  of  the  prosecution  re- 
quiring him  to  be  personally  present,  i.  e. 
he  was  present  in  open  court  with  his  coun- 
sel at  the  arraignment,  the  impaneling  and 
swearing  of  the  Jury,  and  throughout  the 
trial.  There  Is  no  possible  ground  upon 
which  to  sustain  the  writ  of  error.  No  other 
defense  was  urged  on  appeal.  It  Is  ordered 
and  adjudged  that  the  sentence  and  judg- 
ment be  affirmed. 

v.l8so.no.27^57 


(48  La.  Ann.) 
ABBS  v.  LEVY.    (No.  11,859.) 
(Supreme  Court  of  Louisiana.  Jan.  6,  1896.) 

Commckitt  Property— Salb  bt  Sobvivob— Er- 
vbot  or  Pbobatb  Proceedings. 
L  Until  there  has  been  a  sale,  or  something 
that  is  equivalent,  of  real  property  of  a  com- 
munity, the  interest  of  the  heirs  of  the  deceased 
remains,  and  the  survivor  is  without  power,  by 
any  convention  of  his  own,  to  make  a  full  title 
to  another. 

2.  Probate  proceedings,  contradictorily  tak- 
en between  the  heirs  of  the  deceased  wire  and 
the  surviving  husband,  to  ascertain  the  value  of 
the  heirs'  net  interest  in  the  community  proper- 
ty, and  to  fix  the  basis  of  the  usufructuary's 
bond,  cannot  operate  as  a  substitute  for  a  sale 
of  their  interest  therein. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  Hymes  Abes  against  Leopold 
Levy.  Judgment  for  defendant.  Plaintiff 
appeals.  Affirmed. 

£.  Howard  McCaleb,  for  appellant  John 
Baaslch,  Jr.,  for  appellee. 

WATKINS,  J.  This  suit  has  for  object  to 
compel  defendant  to  accept  title  to  the  prop- 
erty known  and  designated  as  "No.  84  Pry- 
tania  Street"  (old  number),  in  the  city  of 
New  Orleans,  with  improvements,  and  also' 
to  compel  specific  performance  of  the  con- 
tract of  sale  "of  all  the  furniture  in  said 
premises,"  less  certain  excepted  articles, 
which  are  enumerated;  the  price  of  the 
real  estate  being  fixed  at  $7,500  and  the 
movables  at  11.500.  Plaintiff  alleges  that 
he  is  the  owner  of  the  entire  property,  and 
charges  that  defendant,  without  any  Just 
or  sufficient  cause,  neglects  and  refuses  to 
accept  title.  The  defenses  to  this  action  are 
accurately  stated  in  the  defendant's  brief, 
and  we  make  the  following  extract  there- 
from, to  wit:  "After  general  denial,  de- 
fendant answered,  denying  that  plaintiff 
had  a  good  and  valid  title  to  the  property 
which  he  agreed  to  purchase;  that  same 
was  acquired  during  existence  of  the  com- 
munity between  plaintiff  and  his  deceased 
wife,  Julia  Sonenberg',  and  that  the  interest 
of  the  letter's  heirs  in  said  property  was 
never  divested;  that  of  the  six  persons 
plaintiff  pretends  are  the  heirs  of  his  wife, 
he  (plaintiff)  acquired,  by  notarial  act,  be- 
fore Edgar  M.  Calm,  on  February  17,  1890,* 
what  purported  to  be  one-sixth  of  the  one- 
half  interest  of  his  wife,  from  one  of  the 
pretended  heirs,  Mary  Ehrllch,  but  that  she 
was  never  recognized  as  heir  in  any  pro- 
ceeding; that  Hymes  Abes  never  acquired 
the  ownership  to  the  real  property,  84  Pry- 
tanla  street,  of  the  other  five  pretended 
heirs  to  his  wife,  named  Esther  Sonenberg, 
Widow  Gershon  Szteinlauf,  Grina  Sonen 
berg,  Widow  Piesach  Mlchowski,  Sura  Son- 
enberg, wife  of  Abram,  son  of  Bereck,  Gold- 
flam,  Ruchla  Sonenberg,  divorced  wife  of 
Schweir  Aierwas,  and  Golda  Sonenberg  and 
leer  Sonenberg,  as  representing  their  fa- 
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ther;  that  if  said  parties  are  heirs  (which  is 
denied),  the  ex  parte  order  under  which 
they  were  recognized  is  a  nullity,  because 
rendered  upon  illegal  evidence,  upon  a  doc- 
ument purporting  to  be  a  procuration  and 
sale  combined,  to  one  Nlchodeus  Ehrlich, 
before  Markweir,  notary  in  Russia,  assign- 
ing and  transferring  to  him  one-half  of  their 
one-sixth  interest,  and  authorizing  him 
(Ehrlich)  to  represent  them  and  have  them 
put  in  possession  as  heirs  to  Mrs.  Julia 
Abes;  that  said  document  was  a  nullity,  be- 
cause not  in  conformity  to  the  laws  of 
Louisiana  nor  of  Russia,  as  the  same  was  a 
translation  from  the  Russian,  was  not  sign- 
ed by  said  parties,  who  are  therein  stated 
to  be  unable  to  read  and  write,  but  was 
signed  for  them  at  their  personal  prayer, 
and  that  same  was  executed  by  Ruchla 
Sonenberg,  as  the  divorced  wife  of  Schweir 
Aierwaa,  without  the  authorization  of  her 
husband,  and  without  proof  of  divorce,  ex- 
cepting her  assertion  to  that  effect;  and 
that  said  ex  parte  order,  rendered  by  civil 
district  court,  division  D,  was  for  that  rea- 
son an  absolute  nullity,  and  vested  nothing 
in  said  parties  or  their  transferees,— and 
praying  for  a  judgment  annulling  the  entire 
agreement  of  sale  dated  September  28, 
'  1894."  On  the  trial  of  the  cause  there  was 
an  exception  or  plea  of  res  judicata  ten- 
dered on  part  of  the  plaintiff,  and  urged  as 
the  basis  of  an  objection  to  the  admission  of 
certain  testimony  of  defendant  attacking  a 
judgment  recognizing  the  capacity  of  cer- 
tain persons  as  legal  heirs;  the  plea  being 
founded  upon  a  judgment  of  division  D  of 
the  civil  district  court  of  the  parish  of  Or- 
leans. This  objection  having  been  over- 
ruled, and  the  testimony  admitted,  plaintiff 
reserved  a  bill  of  exceptions,  and  the  judge 
pronounced  judgment  rejecting  the  plain- 
tiff's demands,  and  he  has  appealed. 

The  judgment  annulled  the  agreement  and 
contract  of  sale  which  was  entered  into  be- 
tween the  plaintiff  and  defendant,  on  the 
28th  of  September,  1884,  for  the  conveyance 
of  the  property  in  question,  and  absolved  the 
defendant  from  complying  with  his  agree- 
ment. The  plaintiff  rests  his  case  upon  the 
legal  proposition  that,  in  a  suit  brought  by 
the  heirs  of  a  deceased  wife  against  the  sur- 
viving husband,  for  a  settlement  of  the  matri- 
monial community,  wherein  judgment  has 
been  rendered  decreeing  settlement,  and  fix- 
ing the  amount  due  by  the  husband  in  a  sum 
of  money  which  is  subject  to  his  usufruct, 
and  this  judgment  has  been  paid,  and  bond 
given  for  the  money  left  In  his  charge  as  usu- 
fructuary, the  interest  of  the  heirs  in  the  real 
estate  acquired  during  the  existence  of  the 
community  is  completely  divested.  Further, 
that  a  judgment  recognizing  the  capacity  of 
legal  heirs  cannot  be  attacked  collaterally. 
That  a  Judgment  of  a  competent  court,  pla- 
cing heirs  In  possession  of  an  estate  or  in- 
heritance, rendered  contradictorily  with  a 
party  in  interest,  constitutes  res  judicata,  and 


cannot  be  collaterally  attacked,  may  be  at 
once  accepted  as  a  well-settled  proposition  of 
law,  which  cannot  be  controverted.  Such  a 
Judgment  fixes  the  status  of  the  heirs,  and  It 
furnishes  full  proof,  until  set  aside  in  some 
other  judicial  proceedings  which  are  Institut- 
ed for  Its  revocation,  and  to  which  they  are 
made  parties.  Accepting  this  theory,  we  must 
look  Into  the  record  and  judgment  placing  the 
heirs  of  the  plaintiff's  deceased  wife  In  pos- 
session, and  therefrom  ascertain  what  light 
they  furnish  us  In  respect  to  this  controversy. 
It  appears  that  Hymes  Abes  married  Julia 
Sonnenberg,  and  that  she  died  In  the  city  of 
New  Orleans,  La.,  on  the  80th  of  June,  1889. 
leaving  some  separate  property,  an  undivided 
one-half  interest  in  the  community  between 
herself  and  her  husband,  and  six  children  sur- 
viving; that  an  inventory  taken  shows  that 
the  value  of  the  property  of  the  community, 
personal  and  real,  aggregated  about  $30,000, 
subject  to  the  payment  of  debts,  one  Item  of 
which  Is  the  property  in  suit,  and  described 
as  having  been  purchased  during  his  mar- 
riage. It  appears  that  Hymes  Abes,  the 
plaintiff,  appeared  by  petition  in  the  succes- 
sion of  his  deceased  wife,  Julia  Abes,  while  It 
was  under  administration  by  Mrs.  Mary  Ehr- 
lich, and  asked  to  "be  placed  In  possession  in 
lndlvlslon  as  usufructuary  of  [her]  one-half  of 
the  community  shown  and  described  hi  the 
Inventory,"  etc.,  alleging  that  Mrs.  Ehrlich 
had  renounced  and  abandoned  the  administra- 
tion. And,  in  conformity  to  his  application 
and  prayer,  there  was  a  judgment  placing  the 
petitioner  "in  possession  in  lndlvlslon  as  usu- 
fructuary of  his  deceased  wife's,  Julia  Abes', 
half  of  the  community  shown  and  described 
In  the  inventory  on  file  herein, — this  judgment 
bearing  date  April  17,  1890.  On  the  25th  of 
February,  1891,  several  petitioners  appeared 
In  court,  In  the  aforesaid  succession,  alleging 
themselves  to  be  "the  sisters  and  representa- 
tives of  the  brother  of  Julia,  wife  of  Hein- 
rlches  Abes,  who  lately  died  in  New  Orleans, 
are  her  nearest  surviving  heirs,  and  are  en- 
titled to  take  five-sixths  of  the  estate  of  said 
deceased,"  etc.  And  then*  prayer  was  for 
Judgment  recognizing  them  as  heirs  of  said 
deceased,  and  put  in  possession,  each,  of  one 
undivided  one-sixth  Interest  of  her  estate,  in 
full  ownership  as  to  the  separate  estate,  and 
one  undivided  one-half  Interest  in  the  com- 
munity property  between  the  deceased  and 
ber  husband,  "subject  to  the  usufruct  of  said 
Abes,  reserving  to  said  heirs  the  right  of  de- 
manding bond  of  the  usufructuary,  as  provid- 
ed by  law,"  etc.  And,  on  the  same  date,  a 
judgment  was  duly  rendered,  recognizing  pe- 
titioners as  heirs  of  the  deceased,  each  for 
one-sixth  of  her  estate,  and  sent  into  posses- 
sion of  her  estate,  separate  as  well  as  com- 
munity, subject  to  the  usufruct  of  Abes,  and 
reserving  their  right  to  demand  bond  of  said 
usufructuary  according  to  law.  Thus  It  was 
that  the  surviving  husband  went  into  posses- 
sion as  usufructuary;  and  the  heirs  as  own- 
ers, subject  to  his  usufruct,  went  Into  posses- 
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slon  of  her  property,  separate  and  communi- 
ty. On  the  14th  of  May  following,  the  afore- 
said heirs  went  into  court,  resting  on  the 
aforesaid  judgment  recognising  them  and 
placing  them  in  possession  of  their  inher- 
itance, and  made  the  following  representa- 
tions, viz.:  That  they  were  entitled  to  have 
and  recover  from  Hymes  Abes,  "the  amount 
of  the  separate  estate  belonging  to  the  said 
deceased,  Julia  Sonenberg,  and  to  have  the 
community  existing  lately  between  the  said 
deceased  and  the  [said]  Abes  ascertained  and 
settled;  and,  should  he  demand  and  be  enti- 
tled to  the  usufruct  of  the  part  of  the  com- 
munity estate  belonging  to  the  deceased,  then 
your  petitioners  [are]  entitled  to  require  and 
receive  sufficient  security  according  to  law." 
Their  prayer  conforms  to  the  petition.  H. 
Abes  was  duly  cited,  and,  among  other  things. 
In  his  answer  he  said  that  he  was  willing  and 
ready  to  pay  over  to  the  plaintiffs  five-sixths 
of  the  separate  estate,  after  deducting  debts 
and  charges  against  the  deceased,  and  that 
he  is  willing  and  ready  to  furnish  security, 
as  usufructuary,  during  his  natural  life,  for 
five-sixths  of  one-half  of  the  community  in 
which  the  deceased  was  interested,  "after  de- 
ducting debts  and  charges  due  by  said  com- 
munity." He  further  avers  "that  the  sepa- 
rate estate  and  community  should  be  adjust- 
ed and  fixed  according  to  law";  that  he  "has 
purchased  all  the  rights,  title,  and  Interest  of 
one  of  the  heirs  in  and  to  the  separate  estate 
and  community  property  left  by  his  said 
wife,  •  •  •  and  only  five-sixths  thereof 
remains  due  to  the  other  heirs."  Wherefore 
he  prays  that  the  separate  and  community 
property  "be  adjusted  and  fixed,  and  after 
ascertaining  the  respective  rights  and  inter- 
ests of  the  parties,  and  after  deducting  the 
debts  and  charges  due  by  the  separate  estate 
and  community,  that  respondent  be  author- 
ized to  pay  over  to  plaintiffs  five-sixths  of 
the  separate  estate  of  the  said  deceased,  Julia 
Sonenberg,  In  full  discharge  and  extinguish- 
ment of  all  their  rights,  title,  and  interest 
as  heirs  in  and  to  the  succession  of  said  de- 
ceased; and  that  respondent  be  also  author- 
ized to  give  bond,  with  good  and  solvent  secu- 
rity, to  the  satisfaction  of  the  court,  as  usu- 
fructuary of  five-sixths  of  the  community 
property,  belonging  to  the  community  which 
existed  between  said  deceased  and  respond- 
ent, after  deducting  debts  and  charges,  said 
security  to  be  for  the  estimated  value  of  the 
property  subject  to  the  respondent's  usu- 
fruct." Upon  the  issues  thus  Joined  there 
was  a  Judgment  in  favor  of  the  heirs  "for 
five-sixths  of  the  separate  estate  of  Julia 
Sonenberg,  in  the  aggregate  sum  of  five  thou- 
sand two  hundred  and  thirteen  dollars  and 
thirty  cents,  same  being  in  full  settlement 
of  all  claims,  dues,  and  demands  of  said  plain- 
tiffs against  defendant  in  the  separate  estate 
of  Julia  Sonenberg,"  etc.  And  it  further  de- 
creed "that  the  community  of  acquets  and 
gains  which  existed  between  the  said  Julia 
Sonenberg,  deceased,  and  H.  Abes,  her  hus- 


band, be  settled  and  fixed  at  the  sum  of  two 
thousand  five  hundred  and  eighty-seven  dol- 
lars, due  to  the  said  plaintiffs,  subject  to  the 
usufruct  of  Hymes  Abes,  her  surviving  hus- 
band, during  his  natural  life."  And  it  fur- 
ther decreed  "that  the  said  Hymes  Abes  do 
furnish  good  and  sufficient  surety  according 
to  law,  as  usufructuary  of  said  community 
property,  in  the  said  sum  of  two  thousand 
five  hundred  and  eighty-seven  dollars,"  etc. 

The  foregoing  is  a  full  and  complete  analy- 
sis of  the  records  of  the  succession  of  Julia 
Sonenberg,  deceased,  and  we  are  of  opinion 
that  it  fails'  to  support  the  contention  of  the 
plaintiff.  They  only  evidence  the  recognition 
and  placing  the  heirs  in  possession,  the  rec- 
ognition of  the  surviving  husband's  right  of 
usufruct  and  placing  him  in  possession  as 
such,  and  the  ascertainment  of  the  net  inter- 
est of  the  heirs  in  the  separate  estate  of  the 
deceased,  as  well  as  that  in  the  community 
property.  Of  the  former  he  made  payment 
to  the  heirs,  and  for  the  amount  of  the  latter 
he  gave  bond.  Beyond  this,  no  steps  have 
been  taken  looking  to  the  partition  of  the 
community  property,  real  or  personal.  It  re- 
mains in  statu  quo,  and  in  a  state  of  indi vi- 
sion, notwithstanding  there  was  a  Judgment 
ascertaining  and  fixing  the  respective  rights 
of  the  parties.  This  decree,  in  respect  to  the 
community,  merely  determined  the  amount 
of  the  bond  the  husband  was  required  to  give 
as  usufructuary  of  the  five-sixths  interest  of 
the  heirs.  This  bond  was  based  upon  the 
value  of  the  personal  as  well  as  real  prop- 
erty of  the  community  to  which  they  were 
entitled  at  the  termination  of  the  usufruct. 
To  eliminate  the  interests  of  the  heirs,  two 
things  were  'necessary:  (l)  The  abandon- 
ment by  Abes  of  his  usufruct;  (2)  a  sale  of 
the  interests  of  the  heirs.  In  its  present  sit- 
uation, plaintiff  is  without  a  complete  title 
to  more  than  one-half  and  one-sixth  of  the 
other  half  of  the  property  In  controversy, 
and  could  not  convey  a  complete  title  to  the 
defendant.  The  district  judge  decided  the 
case  correctly.   Judgment  affirmed. 


(48  La.  Ann.) 

HODGES  et  al.  v.  ORY  et  al.    (No.  11.8G0.)  i 

(Supreme  Court  of  Louisiana.    June  17,  1896.) 

Right  to  Appeal— Acquiescence  in  Judgment— 
Confession  or  Judgment— Compen- 
sation of  Attoknbt. 

1.  The  party  against  whom  lodgment  has 
been  rendered  cannot  appeal,  If  he  has  acqui- 
esced in  the  judgment. 

2.  This  does  not  apply  to  the  party  in  whose 
favor  an  obligation  is  admitted  in  a  suit. 

3.  The  defendants  made  admissions  with- 
out plaintiffs'  consent  If  there  was  a  confes- 
sion of  judgment,  it  was  made  without  plain- 
tiffs' consent,  and  they  therefore  have  the  right 
to  appeal  from  the  judgment. 

4.  Even  when  the  contract  for  compensa- 
tion for  the  professional  services  of  the  attorney 
is  not  enforced,  he  will  be  entitled  to  recover 


i  Rehearing  denied  January  20, 1898. 
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from  bia  client  sums  expended  for  bis  benefit 
by  the  attorney. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  Mrs.  L.  E.  Hodges  and  others 
against  Benjamin  Ory  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Modified. 

Kernan  &  Wall  (William  8.  Parkeraon,  of 
counsel),  for  appellants.  Benjamin  Ory,  for 
appellees. 

On  Motion  to  Dismiss  the  Appeal 

BREAUX,  J.  The  plaintiffs  sued  for  an 
immovable  worth  $10,000,  or,  in  default 
thereof,  for  its  value.  They  allege,  substan- 
tially, that  in  February,  1802,  one  of  the  de- 
fendants undertook  and  agreed  to  clear  up 
and  perfect  their  title  to  the  property  for  a 
contingent  fee  equal  to  83%  per  cent,  of  the 
value  of  the  property;  that,  in  violation  of 
his  contract,  this  defendant  acquired  the 
property  in  his  own  name  from  the  state  of 
Louisiana;  that  subsequently  the  property 
was  conveyed  to  Cole,  and  by  Cole  to  Dow- 
ers. They  pray  for  judgment  decreeing  that 
these  conveyances  are  without  effect,  and 
commanding  Dowers  to  convey  the  property 
to  them,  or,  in  the  alternative,  for  a  personal 
judgment  against  Benjamin  Ory  (with  whom 
they  contracted)  for  the  value  of  the  prop- 
erty, vis.  $10,000.  The  defendant  Ory,  in  his 
answer,  admits  that  he  entered  into  a  con- 
tract with  plaintiffs  to  recover  the  property 
in  question  for  their  account,  and  to  that 
end  to  bring  needful  suits  to  have  several 
sales  revoked  and  canceled.  His  narrative 
of  facts  shows  that,  in  order  to  protect  his 
rights  and  those  of  his  clients,  when  he  pur- 
chased the  property  from  the  state,  he  had 
the  title  made  to  James  D.  Cole,  after  hav- 
ing, himself,  paid  the  price;  that  subse- 
quently, at  his  instance,  it  was  transferred 
to  David  J.  Dowers,  from  whom  he  required 
a  counter  letter.  In  the  name  of  the  latter 
a  suit  was  brought  to  recover  possession  of 
the  property.  Lastly,  the  property  was  sold 
by  Dowers  to  Levedan,  who  also  signed  a 
counter  letter.  Respondent  alleges  that  the 
conveyances  were  for  account  of  the  plain- 
tiffs; that  this  suit  was  brought  against 
» him,  without  any  demand  on  the  part  of  tne 
plaintiffs,  or  any  inquiry  regarding  their 
title;  that  plaintiffs  have  notified  him  that 
they  considered  their  contract  revoked  and 
canceled;  and  that  he  Is,  in  consequence,  re- 
lieved from  any  further  responsibility.  He, 
moreover,  alleges  that  he  has  faithfully  com- 
plied with  his  contract,  and  that,  under  the 
contract,  he  has  expended  the  following 
amounts:  First,  the  sum  of  $275,  price  paid 
to  the  state;  second,  to  W.  J.  Delano,  who 
held  some  rights  as  adjudicatee,  at  one  time, 
of  the  property,  $150;  third,  the  city  taxes 
of  1891,  $43.05;  fourth,  state  taxes  of  1893, 
$23.35;  fifth,  costs  of  court,  $6.00;  sixui, 
sheriff's  costs,  $6,— to  which  he  Is  entitled, 


as  well  as  to  a  judgment  for  fees  on  a 
quantum  meruit  for .  professional  services. 
Cole  and  Dowers  also  have  answered  plain- 
tiffs' petition,  and  disclaim  that  they  ^ave 
any  interest  in  the  property.  The  judge  of 
the  district  court  pronounced  judgment  for 
the  plaintiffs  on  the  principal  demand,  and 
decreed  that  the  different  purchasers,  before 
stated  by  us,  were  made  for  the  account  of 
the  plaintiffs,  and  that  they  are  the  owners 
of  the  property.  On  defendant's  reconven- 
tlonal  demand,  he  pronounced  judgment  in 
his  favor  against  plaintiffs  for  the  sum  of 
$1,504.05,  with  Interest  from  date  of  judg- 
ment, with  a  privilege  on  the  property  to  se- 
cure the  amount  From  this  judgment  the 
plaintiffs  appeal.  In  this  court,  as  grounds 
to  dismiss  this  appeal,  the  appellee  alleges 
that  the  judgment  on  the  principal  demand 
was  rendered  on  the  admissions  and  con- 
fessions of  judgment  of  the  defendants  and 
appellees,  and  that  the  judgment  rendered 
in  favor  of  defendants  and  appellees  on  the 
reconventional  demand  is  only  for  $1,500; 
that  plaintiffs  and  appellants  have  acqui- 
esced in  the  Judgment  in  their  favor  by 
claiming  the  benefits  derived  from  the  suit 
and  the  judgment  In  their  favor;  that  there 
is  no  controversy  between  the  plaintiffs  and 
the  defendants. 

We  think  that  an  appeal  should  never  be 
denied,  unless  It  Is  manifest  that  the  judg- 
ment is  not  one  from  which  an  appeal  lies. 
The  provisions  of  the  law  regarding  con- 
fession of  judgment  or  acquiescence  are 
that  the  party  against  whom  judgment  has 
been  rendered  cannot  appeal,  if  he  has  ac- 
quiesced In  the  Judgment  Code  Prac.  art 
5G7.  We  do  not  understand  that  plaintiffs 
and  appellants  have  acquiesced  in  the  Judg- 
ment. The  defendants  have  made  admis- 
sions. It  nowhere  appears  that  they  were 
accepted  by  plaintiffs;  in  other  words,  that 
a  confession  by  defendants  was  entered, 
with  the  consent  of  plaintiffs.  The  suit  was 
contested  from  the  first;  and,  while  it  may 
be  true  that,  prior  to  Judgment  plaintiffs 
claimed  certain  benefits,  obtained  by  services 
on  the  part  of  the  defendant  Ory,  these  are 
not  tantamount  to  acquiescence,  preventing 
plaintiffs  from  prosecuting  their  appeal. 
The  motion  to  dismiss  Is  denied. 

On  the  Merits. 
(Dec  2,  1805.) 
MILLER,  J.  The  plaintiffs,  heirs  of  Wil- 
liam G.  Hodges,  sue  to  be  decreed  owners  of 
a  square  of  ground,  alleged  to  be  held  by  de- 
fendant Dowers.  The  answer  of  defendant 
Ory  is  that  the  property  was  the  subject  of 
an  agreement  between  himself  and  plaintiffs 
by  which  he  was  to  free  It  from  tax  titles 
and  recover  it  for  plaintiffs  for  a  stipulated 
compensation;  that  he  caused  it  to  be  re- 
deemed from  the  state  in  the  name  of  Cede, 
who  transferred  to  Dowers;  that  there  being 
judgment  against  Dowers,  it  was  transferred 
to  Lavedan;  that  taking  title  In  these  names 
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was  to  prevent  complications  that  might  arise 
from  the  death  of  any  of  the  numerous  plain- 
tiffs, and  to  protect  respondent's  interest  un- 
der his  contract;  that  counter  letters  were 
taken  from  Dowers  and  Lavedan,  recognizing 
that  the  property  had  been  purchased  by  Ory 
as  agent  for  plaintiffs,  and  placed  in  the 
names  of  Dowers  and  Lavedan  for  purposes 
of  convenience.  The  answer  avers  respond- 
ent's good  faith,  and  that  he  has  been  at  all 
times  willing  to  recognize  plaintiffs'  owner- 
ship. The  answer  further  avers  that  his  con- 
tract was  for  one-third  of  the  value  of  the 
property,  as  compensation  for  his  services, 
and  that  he  is  entitled  to  fair  compensation 
tinder  a  quantum  meruit,  the  plaintiffs  hav- 
ing canceled  his  contract,  and,  averring  he 
had  made  disbursements  for  *M  a  In  tiffs'  bene- 
fit, claims  judgment  against  them  for  a  fee 
of  10  per  cent.,  and  for  the  amounts  claimed 
to  be  expended  by  him.  The  other  defend- 
ants answer,  disclaiming  title,  and  averring 
that  the  property  had  been  purchased  by  Ory 
for  plaintiffs,  and  for  convenience  placed  in 
the  respondents'  names.  There  was  judg- 
ment, recognizing  plaintiffs'  title,  and  in  fa- 
vor of  defendant  Ory  on  his  reconventlonal 
demand,  and  plaintiffs  appeal. 

The  defendant  Ory's  contract  was  in  Feb- 
ruary, 1892.  The  property  had  been  acquir- 
ed In  1869  by  W.  G.  Hodges,  whose  widow 
and  heirs  sue.  There  had  been  a  sale  in  1875, 
under  a  drainage  tax,  to  Delano;  then  a  sale 
by  him  to  Van  Norden,  In  1885;  and  there 
had  been  a  sale  for  state  taxes  under  the  act 
of  1884,  to  Retnhnrt  Martin.  These  were  the 
two  tax  titles  mentioned  in  Ory's  contract, 
which  he  undertook  to  cancel.  Besides,  in 
1890,  Martin  had  sold  to  Delano.  At  the 
date  of  the  contract  neither  Martin  nor  De- 
lano, his  vendee,  had  completed  the  title  un- 
der the  act  of  1884  by  payment  of  the  taxes 
accrued  subsequent  to  1880.  Act  No.  82  of 
1884;  Martinez  v.  Tax  Collectors,  42  La.  Ann. 
677,  7  South.  796;  Remick  v.  Lang,  47  La. 
Ann.  914,  17  South.  461;  Blood  v.  Negrotto, 
47  La.  Ann.  1132,  17  South.  598.  Thus,  In 
1892,  there  stood,  between  plaintiffs  and  the 
property  acquired  in  1869,  the  drainage  tax 
sale  to  Delano,  the  sale  by  him  to  'Van  Nor- 
den, the  uncompleted  tax  sale  under  the  act 
of  1884  to  Martin,  and,  besides,  the  property 
had  been  adjudicated  to  the  state  under  Act 
No.  80  of  1888.  In  this  condition  Mr.  Ory 
purchased  from  the  state  In  the  name  of 
Dowers.  Not  willing  to  rely  on  this  pur- 
chase, he  obtained,  in  July,  1893,  a  quitclaim 
deed  from  Van  Norden.  He  began  proceed- 
ings for  possession  of  the  property,  which 
were  enjoined  by  Delano,  and  nothing  fur- 
ther was  done.  The  purchases  from  the 
state  and  from  Van  Norden,  in  the  name  of 
his  clerk,  and  the  suit  for  possession  appear 
to  be  all  defendant  ever  did  under  his  con- 
tract, to  recover  the  property  for  the  plain- 
tiffs. From  1892,  when  defendant  undertook 
the  business  for  the  plaintiffs,  to  1894,  there 
was  no  communication  from  him  to  them. 


His  explanation  is  that  plaintiffs  were  told 
at  the  outset  he  could  not  impose  on  himself 
the  burden  of  correspondence.  Finally,  in 
1894,  plaintiffs,  residing  in  another  state,  be- 
coming anxious,  requested  their  friend  here 
to  call  on  defendant  for  Information  as  to 
their  property  he  had  engaged  to  recover.  To 
the  application  of  that  friend,  defendant's 
clerk,  also  a  defendant  In  this  case,  answered, 
in  substance,  that  defendant  had  concluded 
there  was  no  chance  of  recovery.  At  that 
time  the  property  stood  in  the  name  of  the 
clerk,  under  plaintiffs'  purchase  from  the 
state.  There  Is  no  contradiction  of  this  state- 
ment of  the  clerk  to  plaintiffs'  agent,  but  de- 
fendant Ory  claims  he  is  not  bound  by  it 
After  this  there  were  letters  from  plaintiffs 
expressing  their  surprise  at  the  announce- 
ment of  no  hope  of  recoTery  of  their  prop- 
erty, coming  abruptly,  with  no  explanation, 
and  being  the  only  communication  they  had 
had  In  the  two  years  since  their  Interests  had 
been  placed  in  defendant's  hands.  They  de- 
manded the  return  of  their  power  under 
which  defendant  had  undertaken  their  busi- 
ness, and  employed  other  counsel.  In  de- 
fendant's answer  there  Is  the  avowal  of  his 
readiness  at  all  times  to  acknowledge  the 
plaintiffs'  title.  He  avers  the  suit  was 
brought  without  notice.  But  the  fact  re- 
mains, he  had  given  plaintiffs  neither  infor- 
mation nor  explanation  of  their  business,  or 
of  the  situation  he  had  placed  their  property 
in.  They  had  the  statement  of  his  clerk 
there  was  no  chance  of  getting  the  property, 
and  they  found  it  standing  in  his  name  on  the 
records.  This  suit  for  the  recognition  of  their 
title,  thus  put  by  their  agent  in  his  clerk's 
name,  was  the  natural  result.  The  judgment 
of  the  lower  court  was  In  plaintiffs'  favor  for 
the  property,  and  against  them  on  the  recon- 
ventlonal demand  for  defendant's  fee  and  dis- 
bursements. 

The  defendant  claims  the  plaintiffs  were 
benefited  by  his  purchases  of  their  property, 
preventing  the  completion  of  the  tax  title  un- 
der the  act  of  1884.  If  the  defendant  had 
purchased  In  his  principals'  name,  the  basis 
of  his  claim  for  compensation  would  be  more 
appreciable.  He  claims  he  put  the  property 
In  his  clerk's  name  for  convenience,  because 
of  the  possibility  of  the  death  of  some  of 
plaintiffs.  We  cannot  see  the  force  of  the 
reason.  Death  would  not  have  endangered 
or  destroyed  plaintiffs'  title,  and  there  was 
no  protection  or  advantage  to  them  by  put- 
ting their  property  in  the  clerk's  name.  The 
defendant  had  counter  letters  acknowledging, 
the  property  had  been  bought  by  him  as" 
plaintiffs'  agent,  but  these  letters,  not  put  on 
the  record,  had  no  effect  to  secure  plaintiffs. 
The  interposition  of  Cole,  Dowers,  and  Lave- 
dan, to  stand  on  the  records  as  owners  of 
plaintiffs'  property,  subjected  plaintiffs  to  the 
risks  of  mortgages  or  alienations  by  the  re- 
corded owner,  as  well  as  to  seizures.  The 
defendant  had  no  right  thus  to  deal  with  his 
principals'  property.    The  purchase  should 
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hare  been  in  his  principals'  name.  He  bad 
made  a  contract  to  receive  for  his  services  a 
portion  of  the  property.  He  reached  the  con- 
clusion his  contract  was  illegal.  This  he 
gives  as  a  reason  for  purchasing  his  princi- 
pals' property  hi  the  name  of  his  clerk.  We 
And  no  occasion  to  deal  with  the  question  as 
to  the  legality  of  his  contract  No  such  ob- 
jection came  from  his  clients.  If  he  was  not 
satisfied  with  his  contract,  he  should  have 
brought  the  matter  to  the  notice  of  his  cli- 
ents. Contract  or  no  contract,  the  law  pro- 
tected him  in  his  right  to  compensation  for 
any  services  he  might  render.  We  cannot  rec- 
ognize the  right  of  an  attorney  to  put  in  his  own 
name,  or  In  the  name  of  another  the  prop- 
erty of  the  client  the  attorney  Is  employed  to 
recover,  and  to  allow  the  defendant's  fee  In 
this  case  would  be  that  recognition.  The 
record,  In  our  opinion,  affords  no  basis  for 
compensation  to  defendant;  least  of  all,  for 
cash  to  be  paid  by  plaintiffs  on  the  theory 
they  have  been  benefited  In  respect  to 
the  property.  Defendant  was  engaged  to  re- 
cover, but  made  no  advance  In  the  line  of 
his  employment  except  that,  if  advance  It 
can  be  called,  shown  by  the  record,  and  suffi- 
ciently discussed.  But  we  think  the  defend- 
ant should  be  allowed  the  money  paid  by 
him  In  the  purchases  from  the  state  and  Van 
Norden,  and  all  taxes  he  paid,  amounting  to 
$504.05,  as  we  gather  from  the  record. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  lower  court 
be  avoided  and  reversed,  in  so  far  as  It  al- 
lows the  defendant  the  sum  of  $1,504.05; 
and  in  lieu  thereof  It  Is  now  ordered,  ad- 
judged, and  decreed  that  defendant  recover 
from  plaintiffs  $504.05;  and.  In  other  re- 
spects, It  be  affirmed,  with  costs. 


(48  La.  Ann.) 
JOHNSTON  v.  DEAN  et  al.    (No.  11,914.) 
(Supreme  Court  of  Louisiana.    Jan.  6,  1896.) 

CONTINCASCB— ABSENCK    OF  COUNSEL. 

The  ruling  of  the  district  judge,  declin- 
ing to  grant  a  continuance,  when  associate  coun- 
sel is  present,  on  account  of  the  absence  of  lead- 
ing counsel,  engaged  in  professional  business 
elsewhere,  will  not  be  disturbed. 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of 
Grant;  George  Wear,  Judge. 

Action  by  John  W.  Johnston  against  A.  A. 
Dean  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.  Affirmed. 

John  Clegg  and  John  Daspit,  for  appellant 
W.  C.  Roberts  and  Leonard  &  Randolph,  for 
appellees. 

McENERY,  J.  In  this  case,  copies  of  the 
petition  and  citation  were  served  on  the  de- 
fendants 25th  April,  1895.  The  answer  of  de- 
fendants was  filed  May  27,  1895,  and  on  this 
day  the  case  was  fixed  for  trial  on  June  1st. 
One  of  the  associate  counsel  moved  for  a  con- 
tinuance on  account  of  the  allegations  In  de- 


fendants' answer,  which,  as  he  alleged,  re- 
quired time  to  consider,  in  order  to  prepare 
for  the  trial  of  the  cause,  and  for  the  addi- 
tional reason  that  plaintiff  was  not  present  or 
represented  when  the  case  was  fixed.  The 
motion  was  overruled.  The  case  was  reas- 
signed for  June  3d.  On  this  day  the  associ- 
ate counsel  moved  again  for  a  continuance,  as- 
signing as  a  reason  therefor  the  absence  of 
the  leading  counsel  In  the  case.  At  the  same 
time  an  affidavit  of  one  of  the  leading  counsel 
was  filed,  which  recited  that  the  notice  of  the 
fixing  of  the  case  reached  the  absent  counsel 
on  May  29th,  and  that,  by  reason  of  their 
presence  being  required  In  other  courts  of  the 
state,— their  employment  and  engagement  in 
said  courts  having  been  made  prior  to  the  fix- 
ing of  the  case  for  trial,— It  was  Impossible 
for  either  of  the  leading  counsel  to  be  present 
on  the  day  fixed  for  the  trial.  This  motion 
was  overruled,  and  the  trial  of  the  case  or- 
dered to  be  proceeded  with.  Plaintiff  filed  a 
bill  of  exceptions  to  the  ruling,  and  declined 
to  participate  in  the  trial.  There  was  judg- 
ment of  dismissal  as  In  case  of  nonsuit 

No  legal  showing  was  made  for  a  contin- 
uance, and  we  cannot  disturb  the  judgment 
No  statement  was  made  that  the  counsel  were 
absent  because  of  physical  disability.  It  has 
been  repeatedly  held  that  a  continuance  will 
not  be  granted  on  account  of  the  absence  of 
counsel  engaged  in  professional  business  else- 
where. Cameron  v.  Lane,  36  La.  Ann.  716; 
Kohn  v.  Short,  18  La.  Ann.  291;  Brown  v. 
Faulk,  12  La.  599.  In  cases  of  continuance 
the  judge  is  vested  with  large  discretion,  and 
we  will  not  disturb  his  ruling  unless  it  is  mani- 
festly a  gross  abuse  of  the  discretion  with 
which  he  is  vested.  In  this  case  an  associate 
counsel  was  present,  and  we  presume  the  case 
could  have  been  tried  without  manifest  in- 
jury to'  plaintiff.  Evidently,  this  was  the 
opinion  of  the  district  judge,  and,  as  his  rul- 
ing was  based  on  several  decisions  of  this 
court,  we  will  affirm  It    Judgment  affirmed. 


(48  La.  Ann.) 

STATE  ex  rel.  MAHLER  et  al.  v.  JUDGE 
TWENTY-FIRST  JUDICIAL  DIS- 
TRICT COURT.    (No.  12,055.) 

(Supreme  Court  of  Louisiana.    Jan.  22,  1896.) 

Habeas  Corpus— Jurisdiction— Amoost  or  Fink 
—Bail. 

1.  The  right,  In  matter  of  jurisdiction,  of 
one  charged  with  a  crime  is  not  as  restricted  on 
application  for  habeas  corpus  as  it  is  on  appeal. 

2.  Habeas  corpus  may  issue,  although  the 
fine,  exceeding  $300,  has  not  been  actually  im- 
posed; it  being  a  possibility  under  the  law.  and 
that  possibility  being  the  test  of  jurisdiction  as 
relates  to  that  writ. 

3.  This  court  is  competent  to  issue  the  writ 
of  habeas  corpus  in  any  case  that  might  be 
brought  up  on  appeal.  The  fine  imposed  or  the 
imprisonment  fixes  the  right  of  appeal  vel  non. 

4.  All  persons,  before  conviction,  shall  be 
bailable,  save  those  charged  with  crimes  es- 
pecially excepted. 

(Syllabus  by  the  Ooort.) 
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Application  by  the  state,  on  the  relation 
of  Jacob  Mahler  and  Joseph  Stechelln, 
against  the  judge  of  the  Twenty-First  judi- 
cial district  court  for  the  parish  of  Jeffer- 
son, for  habeas  corpus,  certiorari,  manda- 
mus, and  prohibition.  Writ  of  habeas  cor- 
pus granted. 

Thomas  P.  Maher,  for  relators.  Alfred  E. 
Billings,  for  respondent 

BREAUX,  J.  The  relators  apply  for 
writs  of  habeas  corpus  and  certiorari.  The 
charge  against  them  is  assault  and  battery. 
They  assert  that  they  applied  to  be  ad- 
mitted to  ball.  The  judge  refused  to  issue 
an  order  admitting  them  to  bail.  The  sher- 
iff makes  the  usual  return  In  such  cases. 
The  judge,  in  respect  to  the  habeas  corpus, 
In  answer  to  the  rule  nisi,  states  that,  under 
the  provisions  of  articles  86  and  100  of  the 
constitution,  he  had  jurisdiction  of  the  case. 
In  matter  of  the  certiorari,  he  answered 
that  the  original  record  is  before  this  court, 
In  compliance  with  the  order.  He  states, 
further,  that  the  person  charged  to  have 
been  assaulted— he  is  Informed,  by  a  physi- 
cian's certificate— is  confined  to  his  bed,  is 
suffering  greatly,  and  is  in  great  danger  of 
losing  his  life  from  Internal  injuries  caused 
by  the  blows  he  received;  that  his  patient 
<the  physician  certifies)  had  improved,  but 
was  not  yet  out  of  danger.  The  judge  adds 
to  his  return  that  he  is  justified  in  refusing 
ball  to  relators  until  advised  of  the  physical 
condition  of  the  person  assaulted;  that 
when  advised  that  he  Is  out  of  danger  he 
will  release  the  relators  upon  bond.  After 
an  affidavit  had  been  made  against  the  relat- 
ors, the  judge  committed  them  to  the  dis- 
trict court,  to  remain  in  custody  until  deliv- 
ered by  due  process  of  law  or  otherwise  dis- 
charged. 

The  following  is  the  law  of  the  case:  The 
punishment  of  the  offense  is  fine  or  impris- 
onment, or  both,  at  the  discretion  of  the 
court.  A  fine  left  to  the  discretion  of  the 
court  cannot  exceed  $1,000,  and  the  punish- 
ment cannot  exceed  two  years.  This  court 
has  appellate  jurisdiction  in  all  criminal 
cases  whenever  the  punishment  of  death  or 
imprisonment  at  hard  labor  may  be  inflict- 
ed, or  a  fine  exceeding  $300  Is  actually  im- 
posed. And,  lastly,  the  judge  of  a  district 
court  may  act  as  a  committing  magistrate. 
In  taking  up  the  examination  of  this  case, 
we  are  aware  of  the  high  responsibility  felt 
by  the  respondent  judge,  and  of  his  desire 
to  properly  perform  a  duty  frequently  ardu- 
ous and  embarrassing.  • 

As  relates  to  jurisdiction,  this  court,  or 
any  member  of  the  court,  is  competent  to 
issue  the  writ  of  habeas  corpus  In  any  case 
that  might  be  brought  up  here  on  appeal. 
State  v.  Rose,  29  La.  Ann.  756-759.  In  addi- 
tion to  the  authorities  sustaining  the  inter- 
pretation, the  article  of  the  constitution  is 
clear.    The  writ  shall  issue  at  the  Instance 


of  all  persons  In  actual  custody  In  cases 
where  this  court  may  have  appellate  juris- 
diction. The  provision  conferring  the  au- 
thority to  issue  the  writ  is  not  as  restricted 
as  Is  the  article  relating  to  appeals.  Under 
the  former  the  writ  shall  Issue  when  the  ap- 
peal Is  possible.  Under  the  latter  (the  ar- 
ticle in  regard  to  appeals),  this  court  has  ju- 
risdiction when  a  fine  is  actually  Imposed. 
In  the  one,  there  must  be  a  fine  actually  Im- 
posed exceeding  $300.  In  the  other,  the  pos- 
sibility of  inflicting  such  a  fine  Is  the  test  of 
jurisdiction.  To  "the  great  and  efficacious 
writ  [habeas  corpus]  in  all  manner  of  ille- 
gal confinement,"  a  larger  jurisdiction  Is 
given  than  the  jurisdiction  on  appeal.  This 
was  the  reasoning  which  prompted  the 
court  in  the  exercise  of  jurisdiction  in  the 
case  of  State  v.  Chandler,  45  La.  Ann.  49, 
12  South.  315.  It  applies  here. 

Having  reached  this  conclusion  In  regard 
to  the  jurisdiction  of  this  court  in  cases  of 
habeas  corpus,  it  devolves  upon  us  to  de- 
cide whether  the  defendants  are  entitled  to 
ball.  The  laws  of  Louisiana  contain  a  pro- 
vision which  seems  to  be  a  summary  of  the 
common  law  upon  the  subject  All  persons 
shall  be  bailable  by  sufficient  sureties,  un- 
less for  capital  offense,  where  the  proof  is 
evident  and  the  presumption  great  The  of- 
fense charged  in  the  warrant  Is  not  within 
the  exception.  It  seems  tbat  no  preliminary 
examination  has  been  held.  We  Infer  from 
the  oral  argument  that  there  was  no  dispo- 
sition on  the  part  of  the  judge  to  refuse  the 
examination,  and  no  Inclination  on  the  part 
of  the  relators  to  waive  the  examination.' 
But  be  this  as  it  may,  "the  magistrate  may 
make  reasonable  continuances  of  the  hear- 
ing, and  In  the  Intervals  bail  or  commit  the 
prisoner."  1  BIsh.  Cr.  Proc.  §  234a.  In  the 
cases  that  are  bailable  tbe  accused  has  a 
right  to  be  admitted  to  ball.  It  Is  not  our 
purpose  to  discountenance  any  future  ac- 
tion, If  necessary,  owing  to  the  condition  of 
the  person  charged  to  have  been  assaulted. 
Upon  that  subject  we  quote  the  language  of 
our  Immediate  predecessors  In  a  similar 
case:  "It  Is  to  be  understood  that  nothing 
In  this  opinion  must  be  construed  as  fore- 
stalling the  subsequent  action  of  any  compe- 
tent authority  to  find  or  prefer  a  charge  of 
greater  gravity  against  this  relator.  Our 
action  is  based  exclusively  on  the  nature  of 
the  sole  charge  now  pending  against  him, 
and  under  which  he  Is  entitled  to  ball." 
State  v.  Duson,  36  La.  Ann.  856. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  writ  of  habeas  corpus  applied 
for  be  made  peremptory,  and  that  the  re- 
spondent judge  release  the  prisoners  on 
bonds,  with  sufficient  securities,  In  such  sum 
as  he  may  fix,  conditioned  for  their  appear- 
ance before  competent  authority  to  answer 
to  the  charge  preferred  against  them. 

MILLER,  J.,  concurs  in  the  decree. 
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(48  La.  AnnJ 

STATE  ex  rel.  WHITESIDES  et  al.  v. 
JUDGE  TWENTY-FIRST  JU- 
DICIAL DISTRICT  COURT. 
(No.  12,054.) 

(Supreme  Court  of  Louisiana.    Jan.  22,  1896.) 

Right  to  Bail. 

The  question  arising  in  regard  to  the  al- 
leged violation  of  a  prior  bond  in  another  crim- 
inal case  can  more  properly  be  determined  in  a 
separate  suit,  after  the  district  judge  will  have 
passed  upon  the  issue. 
(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
James  Whltesldes  and  others,  against  the  judge 
of  the  Twenty-First  judicial  district  court  for 
the  parish  of  Jefferson. 

Thomas  F.  Maher,  for  relators.  Alfred  B. 
Billings,  for  respondent. 

BREAUX,  J.  The  facts  in  this  case  are 
similar,  in  every  respect,  to  those  in  case  just 
decided,  numbered  12,055  (State  v.  Judge 
Twenty-First  Judicial  District  Court,  18  South. 
902),  except  that,  in  the  case  now  before  as 
for  our  examination  and  decision,  the  judge 
of  the  district  court,  in  his  return,  states 
that  he  refused  to  release  James  Whltesldes, 
one  of  the  number  against  whom  affidavits 
were  made,  for  the  additional  reason  that 
the  relator  Whltesldes  stands  indicted  be- 
fore his  court  for  arson,  a  capital  offense; 
that  his  case  could  not  be  tried  at  the  last 
term  of  his  court,  and  was  continued  to  its 
next  jury  term;  that  he  admitted  the  relator 
to  bail  for.  his  appearance  for  trial  at  the 
next  term;  that  a  condition  of  the  bond  was 
that  he  should  keep  the  peace  of  the  state  in 
the  meantime;  that,  being  satisfied  that  re- 
lator has  committed  a  breach  of  the  peace, 
and  broken  the  condition  of  the  bond,  he  re- 
fused him  bail  until  he  could  be  further  ad- 
vised; and  that,  after  due  consideration,  he 
may  consider  it  his  duty  to  revoke  the  order 
admitting  him  to  bail  upon  the  charge  of  ar- 
son, and  remand  him  to  the  custody  of  the 
sheriff  on  that  charge.  Our  conclusion  in  this 
case  is  the  same  as  in  the  case  just  decided, 
as  relates  to  the  charge  of  assault  and  battery. 
The  additional  reasons  are  excepted,  and  are 
not  at  all  considered  by  us.  It  is  a  separate 
and  Independent  issue,  with  which  we  do  not 
deal  in  this  case.  We  desire  to  respect  the 
expressed  intention  of  the  judge  to  give  fur- 
ther consideration  to  the  additional  question 
he  states. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed, in  so  far  as  relates  to  the  charge  of  as- 
sault and  battery,  the  writ  of  habeas  corpus 
applied  for  be  made  peremptory,  and  that  the 
respondent  judge  release  the  prisoners  on 
bonds,  with  sufficient  securities,  in  such  sum 
as  he  may  fix,  conditioned  for  their  appear- 
ance before  competent  authority  to  answer  to 
the  charge  preferred  against  them. 

MILLER,  J.,  concurs  in  this  decree. 


(48  La.  Ann.) 

STATE  v.  ALLGEYER  et  aL    (No.  11,888.)  » 

(Supreme  Court  of  Louisiana.    Dec  10,  1895.) 

Constitutional  Law— -Interference  with  Com- 
MSROB— MARIKB  IXSCRAXCB— FORSIQX  COM- 
PANIES— Action  for  Penalties. 

1.  Act  No.  66  of  1894  does  not  violate  the 
provisions  of  the  state  and  federal  constitutions. 

2.  It  is  within  the  power  of  the  state  to 
forbid  a  citizen  of  the  state  doing  any  act  in  the 
state  which  violates  the  laws  of  the  state. 

3.  If  a  party,  while  in  the  state,  takes  out 
an  open  policy  in  a  marine  insurance  company, 
domiciled  out  of  the  state,  and  which  has  not 
complied  with  the  laws  ot  the  state  for  doing 
business  within  its  territory,  covering  property 
situated  within  the  state,  he  is  liable  to  the  pen- 
alty imposed  by  Act  No.  66  of  1894. 

4.  The  mailing  of  a  letter  or  telegraphing 
a  communication  by  which,  instantly,  each  ship- 
ment of  goods  is  insured,  and  the  risk  attached, 
is  doing  an  act  in  this  state  to  effect  insurance, 
and  comes  within  the  act  forbidden  by  the  stat- 
ute. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  pariah  of 
Orleans;  George  H.  Theard,  Judge. 

Action  by  the  state,  for  the  benefit  of  the 
charity  hospitals  of  New  Qrleans  and  Shreve- 
port,  against  E.  AUgeyer  &  Co.,  to  recover 
penalties  for  effecting  marine  insurance  in 
foreign  companies  which  failed  to  comply 
with  the  state  law.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed. 

M.  J.  Cunningham,  Atty.  Gen.,  and  E. 
Howard  McCaleb,  Jr.,  for  the  State,  Branch 
K.  Miller,  for  appellees. 

McENERY,  J.  This  is  a  suit,  under  act 
No.  66  of  1894,  for  the  benefit  of  the  charity- 
hospitals  of  New  Orleans  and  Shreveport, 
to  compel  the  defendants  to  pay  the  sum  of 
$3,000  for  effecting  for  themselves  insurance 
in  a  foreign  company  which  had  no  author- 
ized agent  in  this  state.  The  answer  df  the 
defendants  substantially  sets  out,  as  de- 
fenses, that  the  open  policy  and  the  special 
insurances  of  shipments  under  the  same,  are 
all  New  York  contracts,  and  that  the  con- 
tract Is  beyond  the  jurisdiction  of  this  court, 
there  being  no  part  of  the  contract  which 
is  to  be  performed  elsewhere  than  in  New 
York,  and  that  no  authority  can  be  exercised 
upon  persons,  acts,  or  contracts  which  are 
beyond  the  limits  of  the  state,  and  the  exer- 
cise of  such  authority  would  be  extraterri- 
torial; that  the  act  is  in  violation  of  the 
federal  constitution,  as  it  is  an  interference 
with  commerce,  and  It  deprives  the  defend- 
ants of  the  equal  protection  of  the  laws; 
and  that  the  act  also  violates  the  constitu- 
tion of  the  state  of  Louisiana,  for  tne  rea- 
sons last  assigned.  "Act  No.  66  of  1894  is 
as  follows:  "That  any  person,  firm  or  cor 
poration  who  shall  fill  up,  sign  or  issue  in 
this  state  any  certificate  of  insurance  under 
an  open  marine  policy,  or  who  in  any  man- 
ner whatever  does  any  act  in  this  state  to 
effect  for  himself  or  for  another.  Insurance 
on  property,  then  in  this  state,  in  any  ma- 

i  Rehearing  denied  January  20,  1896. 
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rine  Insurance  company  -which  has  not  com- 
plied In  all  respects  with  the  laws  of  this 
state,  shall  be  subject  to  a  fine  of  $1,000 
for  each  offense,  which  shall  be  sued  for  In 
any  competent  court  by  the  attorney  gen- 
eral for  the  use  and  benefit  of  the  charity 
hospitals  In  New  Orleans  and  Shreveport" 
The  Insurance  was  taken  out  on  an  open 
policy  in  the  Atlantic  Mutual  Insurance 
Company,  on  account  of  defendants,  ana  to 
cover  cotton  in  bales,  purchased  and  ship- 
ped by  them,  on  which  drafts  are  drawn,  for 
the  purchase,  upon  whom  it  may  concern. 
The  company  is  domiciled  in  New  York,  and 
is  engaged  in  the  business  of  marine  insur- 
ance. It  has  appointed  no  agent  in  the 
state  of  Louisiana,  and  has  not  complied 
with  the  conditions  prescribed  by  the  laws 
of  the  state  for  conducting  its  business  with- 
in the  same.  It  is  admitted  that  the  defend- 
ants, on  October  23,  1884,  insured  in  said 
open  policy  100  bales  of  cotton,  by  mail  com- 
munication, and  that,  at  the  time  of  the 
mailing  of  the  communication,  the  cotton 
was  situated  within  the  limits  of  the  state. 
When  the  communication  was  posted,  It  had 
the  effect,  if  the  shipment  was  In  accord- 
ance with  the  stipulations  of  the  open  policy, 
of  insuring  the  cotton  from  that  time. 

As  this  case  is  the  sequel  of  the  case  of 
State  v.  Williams,  46  La.  Ann.  922, 15  South. 
290,  we  refer  to  that  case  for  a  full  state- 
ment of  the  character  of  the  transaction  be- 
tween defendants  and  the  company,  and  for 
the  Interpretation  and  construction  placed 
upon  the  contract.  It  is  sufficient  to  say 
here  that  in  that  case  we  held  that,  in  an 
open  policy  of  Insurance  in  which  an  aggre- 
gate amount  is  expressed,  there  are  as  many 
contracts  of  insurance  as  there  are  Indorse- 
ments on  the  policy  of  separate  shipments 
of  goods.  The  open  policy  in  this  case  is 
conceded  to  be  a  New  York  contract.  Hence 
the  special  insurance  effected  on  the  cotton 
complained  of  here  was  a  New  York  con- 
tract The  Insurance  company  has  been  do- 
ing business  in  effecting  Insurance  on  cotton 
in  this  state,  and  this  is  not  an  Isolated  in- 
stance. Whether  the  mode  adopted  by  the 
company  was  designed  to  evade  the  laws 
of  the  state  it  is  Immaterial  to  determine. 
The  effect  of  the  contract  has  been  to  evade 
the  laws  of  Louisiana,  and  Act  No.  66  of 
1894,  was  doubtless  Intended  to  prevent  just 
such  contracts  as  the  defendants  entered 
into  with  the  Atlantic  Mutual  Insurance 
Company.  There  can  be  no  doubt  of  the 
correctness  of  the  proposition  that  the  right 
to  prohibit  foreign  corporations  from  doing 
business  in  the  state,  without  complying 
with  article  236  of  the  constitution,  carries 
with  it  the  right  to  enforce  the  prohibition 
by  appropriate  legislation.  State  v.  Wil- 
liams, 46  La.  Ann.  922, 15  South.  290;  Hoop- 
er v.  People,  155  U.  S.  648,  15  Sup.  Ct  207. 
and  cases  cited.  We  will  here  remark  that 
this  case  effectually  disposes  of  defendants' 
contention  as  to  the  unconstitutionality  of 


the  act,  as  an  interference  with  commerce 
between  the  states,  and  as  being  in  violation 
of  the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States.  As  the  act  is 
in  the  enforcement  of  article  236  of  the  con- 
stitution of  the  state,  we  do  not  see 'wherein 
it  violates  that  Instrument. 

The  question  presented  is  the  simple  propo- 
sition whether,  under  the  act,  a  party,  while 
in  the  state,  can  insure  property  in  Louisiana 
in  a  foreign  insurance  company  which  has  not 
complied  with  the  laws  of  the  state,  under  an 
open  poliey,  the  special  contract  or  insur- 
ance and  the  open  policy  being  contracts  en- 
tered into  beyond  the  limits  of  the  state. 
The  power  to  forbid  foreign  insurance  com- 
panies from  doing  business  until  they  com- 
ply with  prescribed  conditions  within  the 
state  necessarily  carries  with  it  the  right  to 
enforce  this  power  by  appropriate  legisla- 
tion. The  state,  therefore,  has  the  right  to 
prohibit  its  citizens  from  taking  out  an  open 
policy,  covering  special  contracts  of  insur- 
ance, in  a  foreign  insurance  company  which 
has  not  complied  with  Its  laws.  State  v. 
Williams,  46  La.  Ann.  922,  15  South.  290; 
Frlsbie  v.  U.  S.,  157  U.  S.  165,  15  Sup.  Ct 
586.  This  legal  proposition  Is  fully  stated 
In  the  cases  cited,  and  is  elaborately  argued 
and  sustained  in  the  case  of  Hooper  v.  Peo- 
ple. We  are  not  dealing  with  the  contract. 
If  it  be  legal  in  New  York,  it  is  valid  else- 
where. We  are  concerned  only  with  the  fact 
of  its  having  been  entered  into  by  a  citizen 
of  Louisiana,  while  within  her  limits,  affect- 
ing property  within  her  territorial  limits.  It 
is  the  act  of  the  party,  and  not  the  contract, 
which  we  are  to  consider.  The  defendants, 
who  made  the  contract,  did  so  while  they 
were  In  the  state,  and  It  had  reference  to 
property  located  within  the  state.  Such  a 
contract  Is  in  violation  of  the  laws  of  the- 
state,  and  the  defendants  who  made  it  were 
within  the  jurisdiction  of  the  state,  and 
must  be  necessarily  subject  to  its  penalty, 
unless  there  is  some  Inhibition  in  the  federal 
or  state  constitutions,  or  that  it  violates  one 
of  those  Inalienable  rights  relating  to  per- 
sons and  property  that  are  inherent,  al- 
though not  expressed,  in  the  organic  law. 
It  does  not  forbid  the  carrying  on  by  the  in- 
surance company  of  its  legalized  business 
within  the  state.  It  is  a  means  of  prevent- 
ing its  doing  so  without  subscribing  to  cer- 
tain conditions,  which  are  recognized  as 
legitimate  and  proper.  It  does  not  destroy 
the  constitutional  right  of  the  citizens  of 
New  York  to  do  business  within  the  state  of 
Louisiana,  or  of  the  citizens  of  Louisiana 
from  Insuring  property.  It  says  to  the  citi- 
zens of  New  York  engaged  in  insurance  busi- 
ness that  they  must,  like  its  own  citizens, 
pay  a  license,  and  have  an  authorized  agent 
in  the  state,  as  prerequisite  to  their  doing 
said  business  within  its  state;  and  it  says  to 
Its  own  citizens,  "You  shall  not  make  a  con- 
tract, while  in  the  state,  with  any  foreign 
insurance  company  which  has  not  complied 
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with  the  laws.  Yon  shall  not,  In  this  manner, 
contravene  the  public  policy  of  the  state,  in 
aiding  and  assisting  in  the  violation  of  the 
laws  of  the  state."  The  sovereignty  of  the 
state  would  be  a  mockery,  If  it  had  not  the 
power  to  compel  its  citizens  to  respect  its  laws. 
In  the  case  of  Com.  v.  Biddle,  139  Pa,  St.  605, 
21  Atl.  134,  It  was  held,  "beyond  the  limita- 
tions Imposed  by  the  constitution,  the  power  of 
the  legislature  to  declare  any  acts  done  with- 
in the  territory  of  the  state  unlawful  or  crim- 
inal cannot  be  questioned;  and  all  considera- 
tions of  wisdom  or  policy,  of  hardship,  of  dif- 
ficulty or  even  Impossibility,  of  general  en- 
forcement, must  be  addressed  to  the  law- 
making branch  of  the  government.  We  enter- 
tain, therefore,  no  doubt  of  the  power  of 
the  legislature  to  make  the  insurance  of  his 
property  In  an  unauthorized  foreign  company 
by  an  owner  criminal,  if  done  in  this  state." 

The  defendants,  while  In  the  state,  un- 
doubtedly, Insured  their  property,  located  In 
the  state,  in  a  foreign  insurance  company, 
under  an  open  policy.  The  Instant  the  let- 
ter or  communication  was  mailed  or  tele- 
graphed, the  property  was  insured.  The 
act  of  Insurance  was  done  within  the  state, 
and  the  offense  denounced  by  the  statute  was 
complete.  In  the  case  referred  to  of  Hooper 
v.  People,  the  court  reviewed  a  statute  of 
California,  similar  In  some  respects  to  the 
one  now  under  consideration.  The  Califor- 
nia statute  says:  "Every  person  who  in 
this  state  procures  or  agrees  to  procure  any 
insurance  for  a  resident  of  this  state  from 
any  insurance  company  not  Incorporated  un- 
der the  laws  of  this  state,  unless  such  com- 
pany or  its  agent  has  filed  the  bond  required 
by  the  laws  of  this  state  relative  to  Insurance 
is  guilty  of  a  misdemeanor."  Pen.  Code,  | 
430.  C.  D.  Mott  a  resident  of  California,  ap- 
plied to  one  Hooper  for  Insurance  on  a  ves- 
sel. Hooper  was  the  agent  of  foreign  insur- 
ance brokers,  domiciled  in  New.  York.  The 
Insurance  was  placed  by  the  foreign  brokers. 
Hooper  forwarded  to  his  principals  a  tel- 
egram as  follows:  "Alliance,  four  thousand 
dollars,  done  In  American  form."  The  bro- 
kers forwarded  to  Hooper  a  policy  in  the  China 
Mutual  Insurance  Company,  insuring  $4,000 
on  the  steamer  Alliance.  Mott  was  prose- 
cuted and  convicted  under  the  statute.  The 
supreme  court  of  the  United  States  affirmed 
the  conviction.  In  this  case  all  the  objections 
of  defendants  to  the  Louisiana  statute  have 
been  met 

There  Is,  in  the  statute,  an  apparent  inter- 
ference with  the  liberty  of  defendants  in  re- 
stricting their  rights  to  place  Insurance  on 
property  of  their  own  whenever  and  in  what 
company  they  desired.  But,  In  exercising  this 
liberty,  they  would  interfere  with  the  pol- 
icy of  the  state  in  forbidding  Insurance  com- 
panies which  had  not  complied  with  the 
laws  of  the  state  from  doing  business  within 
its  limits.  Individual  liberty  of  action  must 
give  way  to  the  greater  right  of  the  collective 
people  In  the  assertion  of  a  well-defined  pol- 


icy, designed  and  Intended  for  the  general 

welfare. 

One  offense,  only,  under  the  statute,  has 
been  proved.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  re- 
versed; and  It  is  now  ordered,  adjudged,  and 
decreed  that  the  plaintiff,  for  the  use  of  and 
benefit  of  the  charity  hospitals  of  New  Or- 
leans and  Shreveport,  do  have  and  recover 
judgment  against  the  defendants  for  SI  .000, 
with  5  per  cent  interest  from  judicial  de- 
mand,—the  defendants  to  pay  all  costs. 


(48  La.  Ann.) 
POLAND  v.  DREYPOUS.    (No.  11.922.) 
(Supreme  Court  of  Louisiana.    Jan.  6,  1896.) 
Judicial  Notice— Municipal  Improvements — 
Validitt  or  Assessments. 

1.  Courts  take  notice  of  the  streets,  and  of 
the  names  and  locations  of  the  suburbs  from 
time  to  time  brought  within  the  city  limits.  1 
Greenl.  Ev.  §  6. 

2.  An  assessment  of  street  lots  by  the 
boundaries  derived  from  the  act  by  which  the 
property  was  conveyed,  though  giving  the  chan- 
ged names  by  which  two  of  the  boundaries  were 
known  at  the  date  of  the  assessment  and  stating 
the  numbers  of  the  lots  as  they  are  given  in  the 
act,  held  sufficient  to  support  a  tax  sale,  al- 
though the  depths  of  the  lots  are  not  correctly 
stated.  Cooley,  Tax'n,  c  12;  Keery  v.  San- 
ders, 99  U.  S.  443;  Pursell  t.  Porter,  20  La. 
Ann.  324. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
I  Orleans;  Frederick  D.  King.  Judge. 

Action  by  Frederick  Poland  against  Mrs. 
I  Anna  Dreyfous,  widow  of  Bernard  Fellman. 
Judgment  for  plaintiff.    Defendant  appeals. 
Reversed. 

Dart  &  Kernan,  for  appellant  William  S. 
Parkerson  and  John  Watt,  for  appellee. 

MILLER,  J.  The  plaintiff  sues  for  prop- 
erty inherited  from  his  mother.  The  defend- 
ant claims  under  an  adjudication  to  her  hus- 
band under  the  act  of  the  legislature.  No. 
82  of  1884.  The  appeal  is  by  the  defendant 
from  the  judgment  in  plaintiff's  favor.  The 
character  of  the  action  has  been  much  dis- 
cussed, the  plaintiff  urging  that  he  sues 
for  slander  of  title,  and  that  defendant  hav- 
ing answered,  setting  up  title,  assumed  the 
burden  of  plaintiff  In  the  petitory  action. 
The  defendant  Insists  the  action  is  petitory 
on  the  part  of  plaintiff,  who  must  make  out 
his  case;  that  is,  he  can  recover  only  on  the 
strength  of  his  title.  The  petition  avers 
ownership;  that  defendant  claims  under  a 
tax  title  alleged  to  be  void,  because  the  prop- 
erty was  not  on  the  assessment  rolls,  that 
the  rolls  contained  no  description  of  the 
property;  and  that  defendant  claiming  to 
have  acquired  It  under  Act  No.  82  of  1884, 
never  paid  the  taxes  accrued  since  1880,  req- 
uisite to  maintain  title  under  that  act  The 
prayer  is  for  judgment  decreeing  the  era- 
sure of  the  inscription  of  the  tax  title,  and 
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for  recognition  of  the  plaintiff's  ownership. 
The  answer  maintains  the  validity  of  the 
tax  title,  alleges  the  payment  of  the  taxes 
accrued  since  .1880,  pleads  the  prescription 
of  three  and  five  years,  and  prays  for  Judg- 
ment dismissing  plaintiff's  demand. 

The  suit  for  slander  of  title  Is  brought  by 
a  party  in  possession,  who  seeks  to  main- 
tain it  The  title  and  possession  are  averred, 
and  the  slander  is  alleged.  The  relief 
sought  Is  that  the  defendant  be  ordered  to 
bring  suit  to  establish  his  pretensions,  pay 
damages  for  the  slander,  and  that  the  plain- 
tiff be  quieted  in  his  possession.  Possession 
la  the  Issue  made  by  plaintiff;  but  if  the  de- 
fendant, instead  of  admitting  the  slander 
and  his  readiness  to  bring  the  suit,  or,  deny- 
ing the  slander,  chooses  to  assert  his  title, 
he  changes  the  action  into  the  petitory  suit, 
and  takes  on  himself  the  burden  of  plaintiff 
in  such  suit  Thus  defined  In  our  Jurispru- 
dence, we  should  have  some  difficulty  In 
holding  the  petition  in  this  case  one  for  slan- 
der of  title.  Livingston  v.  Heerman,  9  Mart. 
<La.)  712;  Pack  wood  v.  Dorsey,  4  La.  Ann. 
90;  Dalton  v.  Wickliffe,  35  La.  Ann.  856: 
Remick  v.  Lang,  47  La.  Ann.  914,  17  South. 
4C1.  The  character  of  the  action  here  Is  not, 
however,  of  importance  under  the  view  we 
take  of  defendant's  title. 

The  property  In  controversy  is  10  lots  of 
ground  acquired  by  plaintiff's  mother,  Sus- 
an Poland,  in  1837,  described  as  bearing  the 
numbers  100  to  110,  each  measuring  80  feet 
on  State  street,  by  depths  ranging  from  126 
to  131  feet,  omitting  inches;  and  the  deed  of 
1837  refers  to  the  property  as  part  of  that 
bounded  by  the  Burthe  property  on  one  side, 
and  on  the  other  by  that  of  Hurst  The 
deed  and  plan  in  evidence  show  that  the  lots 
are  on  the  upper  side  of  State  street  with 
Burthe's  property  in  the  rear.  The  adjudi- 
cation, the  basis  of  defendant's  title,  was  to 
pay  the  taxes  of  1875,  1876,  1877,  and  1878. 
The  plaintiff  produced  in  evidence  extracts 
from  the  delinquent  rolls  for  those  years, 
and,  on  the  assumption  that  the  extracts 
show  the  assessments,  strenuously  contests 
their  sufficiency.  But  delinquent  rolls  are 
designed  to  show  unpaid  taxes,  and  are  not 
the  assessment  rolls.  Rev.  St.  §§  3305,  3307; 
Act  No.  42  of  1871,  §§  66-48;  Act  No.  17  of 
1875.  On  the  other  hand,  the  defendant  filed 
a  document,  certified  by  the  city  comptroller. 
In  whose  ofHce  one  of  the  copies  of  the  as- 
sessment rolls  is  required  to  be  deposited, 
purporting  to  show  the  assessments  in  ques- 
tion. This  paper,  accompanied  by  the  prW 
that  the  original  assessment  rolls  were  not 
to  be  found  in  the  auditor's  office,  was  offer- 
ed, and  received  without  objection,  to  show 
the  assessments.  We  think  it  must  have  ef- 
fect. It  appears  that  for  1875  and  1878,  the 
assessments  are  headed  on  the  rolls:  "Up- 
per Side  State  Street  St.  Charles  and  Burthe- 
ville."  Under  the  headings,  "Numbers  of 
Lots"  and  "Measurements,"  there  are  the 
numbers   101  to  110,  each  80  feet  by  170; 
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and  In  the  appropriate  columns  are  carried 
out  the  assessed  valuations,  on  which  the 
taxes  are  based.  These  assessments  are  in 
the  full  name  of  plaintiff's  mother,  living  at 
the  time,  and  for  years  after.  The  plan  un- 
der which  she  bought  shows  the  lots,  part 
of  many  others,  extending  on  the  upper  side 
of  State  street  towards  the  swamp,  with  no 
Intersecting  streets.  The  court  takes  notice 
of  the  streets  of  the  city,  and  of  the  location 
and  names  of  the  suburbs,  brought  from 
time  to  time  within  the  city  limits;  and  In 
the  appreciation  of  these  assessments  we 
have  been  aided  by  the  plan.  The  assess- 
ments give  the  frontage  on  the  upper  side  of 
State  street  as  one  boundary,  and  Burthe- 
vllle  as  another,  which  In  the  lapse  of  years 
became  the  designation  of  Burthe's  property, 
and  St  Charles  street  formerly  Nayadea. 
The  plaintiff's  deed  gives  the  frontage  on 
the  upper  side  of  State  street  and  Burthe's 
property,  and  the  assessments  state  the 
numbers  of  the  lots  precisely  as  given  in  the 
deed.  There  is  a  discrepancy  in  the  depths 
of  the  lots,— 126  to  131  appearing  in  the  deed, 
and  170  feet  in  the  assessments.  But.  with 
this  variance  in  the  depths,  the  boundaries, 
the  numbers  of  the  lots,  and  the  name  of  the 
owner  are  given  In  the  assessments.  It  is 
not  material  to  consider  the  assessments  for 
1876  and  1877,  as  a  valid  assessment  for  any 
one  of  the  years  will  support  a  tax  sale,  if 
good  In  other  respects. 

The  law  requires  the  assessments  should 
describe  the  property  with  reasonable  cer- 
tainty, so  as  to  furnish  the  basis  for  subse- 
quent conveyances,  and  sufficient  to  apprise 
the  owner  it  is  his  property  that  Is  assessed 
and  proposed  to  be  sold,  if  the  taxes  are  not 
paid.  Cooley,  Tax'n,  c.  12;  Keely  v.  San- 
ders, 99  U.  S.  443.  Our  courts  have  enforced 
this  rule,  and  refused  sanction  to  assess- 
ments giving  no  boundaries,  or  confusing  or 
inconsistent  lines,  or  In  other  particulars  so 
deficient  as  not  to  locate  the  property  or  con- 
vey notice  to  the  owner.  Wills  v.  Aucb,  8 
La.  Ann.  19;  Wilson  v.  Marshall,  10  La.  Ann. 
327;  Dodeman  v.  Barrow,  11  La.  Ann.  87; 
Augustl  v.  Lawless'  Heirs,  45  La.  Ann.  1370, 
14  South.  228;  Land  &  Imp.  Co.  v.  Succes- 
sion of  Fasnacht,  47  La.  Ann.  1297, 17  South. 
800.  It  would  be,  we  think,  too  great  a 
strain  on  reason  and  on  law  to  hold  a  dis- 
crepancy in  the  depths  of  these  lots,  as  given 
in  the  deed  and  in  the  assessment  sufficient 
to  avoid  the  tax  sale.  If,  In  other  respects, 
the  assessments  are  adequate.  In  the  deed 
by  which  the  plaintiff  acquired  the  property 
the  numbers  of  the  lots,  their  frontage  on 
the  upper  side  of  State  street  Burthe's  prop- 
erty in  the  rear,  Nayades  street  on  one  side, 
and  none  on  the  other,  for  the  reason  there 
were  no  Intersecting  streets  beyond,  were 
deemed  the  essentials  of  the  description, 
with  the  designation  of  the  locality  to  be 
found  in  the  first  part  of  the  deed.  In  all 
these  particulars  there  is  substantial  con- 
formity in  the  assessments.    St  Charles 
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street  takes  the  place  of  Nayadea,  Burtbe's 
property  is  substituted  by  Burtbevllle,  there 
is  the  same  frontage  of  30  feet  on  the  upper 
side  of  State  street,  and  the  numbers  by 
which  plaintiff's  mother  bought  all  appear 
In  the  assessments.  In  our  view,  the  own- 
er, knowing  he  owned  the  10  lots,  numbered 
101  to  110,  each  fronting  80  feet  on  the  upper 
side  of  State  street,  with  St.  Charles  on  one 
side  towards  the  river,  and  Burthevllle  In  the 
rear  of  State  street,  could  not  have  been 
misled  as  to  the  property  intended  by  an 
assessment  practically  conforming,  in  all 
material  respects,  with  her  own  deed,  and 
against  her  as  the  owner.  No  remissness  in 
looking  after  payment  of  one's  taxes  will 
supply  a  proper  assessment  for  the  basis  of 
title,  but  the  fact  that  plaintiff  sues  as  heir 
of  an  owner  who  for  years  paid  no  taxes  on 
the  property  is  suggestive  that  her  indiffer- 
ence in  this  respect,  and  not  any  want  of 
notice  by  the  assessments,  was  the  reason 
why  the  tax  sale  was  permitted  to  occur. 
We  think  the  assessments  for  1875  and  1878 
afford  the  basis  to  maintain  the  tax  sale. 

This  view  renders  unnecessary  any  discus- 
sion of  the  pleas  of  prescription  of  the  de- 
fendant We  understand  it  Is  conceded  de- 
fendant paid  the  taxes  necessary  to  com- 
plete the  tax  title.  In  plaintiff's  brief  there 
is  the  statement  that  no  notice  of  the  tax 
sale  was  received  by  plaintiff.  But  the  sale 
for  these  taxes  accrued  prior  to  the  constitu- 
tion of  1879,— was  made  under  the  authority 
of  the  ordinance  in  the  constitution  for  the 
relief  of  delinquent  taxpayers  and  Act  No.  82 
of  1884.  The  form  of  notice,  under  the  ordi- 
nance, was  left  to  the  legislature,  and  the 
act  did  not  require  personal  notice.  The 
deed  is  prima  facie  proof  of  legal  requisite, 
and  the  absence  of  personal  notice  would  not 
impeach  It  See  ordinance  in  the  constitu- 
tion; Act  No.  82  of  1884,  8  5;  In  re  Lake,  40 
La.  Ann.  142,  8  South.  479;  Henderson  v. 
EUerman,  47  La.  Ann.  811,  16  South.  821; 
Dibble  v.  Leppert,  47  La.  Ann.  798, 17  South. 
309.  The  controlling  question  is  the  suffi- 
ciency of  the  assessments,  and  on  that  issue 
we  think  the  tax  sale  passed  the  title. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  lower  court 
be  avoided  and  reversed,  and  It  Is  now  or- 
dered, adjudged,  and  decreed  that  plaintiff's 
suit  be  dismissed,  and  that  he  pay  costs. 


Succession  of  McNAMARA.  (No.  11,926.) 
(Supreme  Court  of  Louisiana.  Jan.  6, 1886.) 

PHTSICIAKB—COMPBXSATION  —  EXPERT  EVIDENCE. 

1.  Where  experts  are  sworn  as  to  the  value 
of  services,  and  differ  materially  in  their  esti- 
mates, it  is  safe  to  accept  the  lowest  estimate. 

2.  Where  services  are  rendered,  of  a  valu- 
able nature,  in  the  expectation  of  being  remuner- 
ated in  the  will  of  the  person  to  whom  they  are 
rendered,  and  an  implied  promise  to  that  effect 
has  been  held  oat  to  the  party  performing  the 
same,  and  he  is  not  mentioned  in  the  will,  he 


will  be  entitled  to  reasonable  compensation  out 
of  the  estate  of  the  deceased. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rlghtor,  Judge. 

In  the  matter  of  the  succession  of  Mrs.  Anne 
McNamara,  Dr.  Malnegra  and  Samuel  Knecht 
filed  oppositions.  Judgment  in  favor  of  Mal- 
negra amended,  and  in  favor  of  Knecht  af- 
firmed. 

John  J.  O'Connor  and  Frank  McGloin,  for 
executor,  appellant  Dart  &  Kernan,  for  ap- 
pellee Dr.  Malnegra.  Fred.  Adolph,  for  appel- 
lee Knecht 

MeENERY,  J.  The  opponent  Dr.  Maine- 
gra  claims  $1,000  for  professional  services 
to  the  deceased.  The  deceased  was  assaulted 
In  an  attempt  to  rob  her.  She  received  lac- 
erated wounds  on  the  bands,  wrists,  on  the 
back  and  nose.  For  these  injuries  the  serv- 
ices rendered  were  applying  salves,  antisep- 
tics, and  bandages.  No  bones  were  broken, 
and  no  surgical  operation  was  performed. 
From  the  injuries  received,  there  was  a  sup- 
pression of  urine,  and  the  bladder  was  emp- 
tied several  times  by  proper  appliances. 
Twelve  visits  were  made  to  the  deceased. 
All  these  services  were  within  the  duties  of  an 
ordinary,  or  what  is  called  a  "family,"  physi- 
cian, to  distinguish  him  from  the  specialist 
Expert  testimony  was  received  as  to  the  value 
of  these  services.  As  usual  In  such  cases, 
there  is  a  wide  range  In  speculation.  We 
will  accept  the  estimate  of  Dr.  Brickell,  the 
lowest  made,  In  connection  with  the  disease 
with  which  it  is  said  the  deceased  was  af- 
flicted, which  made  the  dressing  of  her 
wounds  not  only  disagreeable,  but  dangerous. 
This  estimate  Is  $10  a  visit  This  ruling  is  In 
accordance  with  the  doctrine  announced  in 
Hart  v.  Dreyfous,  42  La.  Ann.  631,  7  South. 
781;  Succession  of  Duclos,  11  La.  Ann.  406; 
Collins  v.  Graves.  13  La.  Ann.  06. 

The  opponent  Knecht  claims  $1,220,— $720 
for  services  rendered  to  the  husband  of  the 
deceased  for  six  years  and  more,  at  the  rate 
of  $10  per  month,  and  for  services  and  atten- 
tion to  the  deceased  $500.  The  opponent  was 
In  the  employment  of  a  firm  at  a  stated  sal- 
ary of  $83.33  per  month.  Three  nights  in  the 
week  he  was  at  leisure  at  6  p.  m.,  and  the  re- 
maining nights  at  9  o'clock.  These  leisure 
hours  were  devoted  to  the  service  of  the  de- 
ceased's husband.  In  the  language  of  the 
opponent,  these  services  consisted  in  keeping 
a  correct  account  of  moneys  collected,  making 
deposits  in  bank,  and  corresponding  with  his 
principals,  and  collecting  money  for  rent 
The  engagement  was  for  $10  per  mouth. 
After  a  service  of  two  months,  he  asked  for 
a  settlement  but  was  Induced  not  to  press  the 
same,  because  of  certain  inducements  or  im- 
plied promises  made  to  him  by  the  husband. 
These  "expectations"  had  reference  to  the 
future  disposition  of  the  husband's  property, 
in  which  the  opponent  expected  to  be  remem- 
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bered.  He  made  no  further  demand  on  the 
husband,  and  made  no  demand  against  the 
wife  after  his  death.  He  was  disappointed 
in  getting  anything  from  the  husband,  and  he 
failed  to  be  remembered  in  the  will  of  the 
deceased  wife,  to  whom  he  continued  his  serv- 
ices. Having  been  thus  disappointed  in  be- 
ing remunerated  for  his  services,  he  filed  his 
opposition  to  the  account  of  the  executor,  and 
claimed  $10  per  month,  as  originally  agreed 
upon  between  him  and  the  husband.  His 
services  were  those  of  clerk,  and  are  pre- 
scribed by  three  years.  This  prescription  is 
pleaded.  The  opposition  was  filed  16th  March, 
1894.  His  claim  for  services  to  March  16, 
1891,  was  prescribed.  He  Is  entitled  to  re- 
cover for  clerk's  hire  from  this  date  to  the 
death  of  the  husband,  one  year  and  eight 
months,  $200.  Colley  v.  Latourette,  7  La. 
Ann.  222;  Alexander  v.  Alexander, .  12  La. 
Ann.  588.  His  services  to  the  widow  Mc 
Namara  were  of  the  same  character  as  those 
given  to  the  husband,  with  the  addition  of 
personal  services  to  the  deceased,  such  as 
changing  her  clothes,  washing  her  face  and 
feet.  There  was  no  agreement  or  contract 
with  the  deceased;  the  opponent,  we  pre- 
sume, fully  expecting  a  remembrance  in  her 
wilL  He  is,  however,  entitled  to  recover  fo- 
the  value  of  his  services.  Dauenhauer  v 
Succession  of  Browne,  47  La.  Ann.  341,  16 
South.  826.  We  think  $300  will  be  ample 
compensation  for  all  the  services  be  rendered 
the  deceased  for  the  nine  months  he  devoted 
to  her. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  by  the 
opponent  Dr.  Malnegra  be  amended  so  as  to 
place  him  on  the  account,  as  a  creditor,  for 
the  sum  of  $120,  and  the  judgment  in  favor 
of  the  opponent  Knecht  be  affirmed,  and  in  all 
other  respects  the  judgment  be  affirmed;  Dr. 
Mainegra  to  pay  costs  of  the  appeal  of  his 
opposition;  the  succession  to  pay  all  other 
costs. 


(48  La.  Ann.) 

JOHNSON  et  al.  v.  MARTINEZ.    (No.  11,- 
878.)  i 

(Supreme  Court  of  Louisiana.    Dec  16,  1895.) 

Tax  Adjudications  —  Notice  —  Prescription  — 
Petitory  Action. 

1.  It  is  again  held  that  adjudications  for 
taxes  accrued  since  the  constitution  of  1879  pass 
no  title,  without  the  notice  given  to  the  owner  that 
the  constitution  exacts.  Const.  1879.  art.  210; 
Breaux  v.  Negrotto,  9  South.  502.  43  La.  Ann. 
428;  Norres  v.  Hays,  11  South.  462,  44  La.  Ann. 
912;  Pariah  of  Concordia  v.  Bertron,  15  South. 
60,  46  La.  Ann.  360:  Montgomery  t.  Lumber 
Co.,  15  South.  63,  46  La.  Ann.  410. 

•  2.  Nor  will  prescription  of  three  or  five 
years  cure  want  of  such  notice.  Act  1874.  No. 
105,  f  5;  Civ.  Code.  art.  3543;  Rev.  St  f  2809; 
Person  v.  O'Neal,  32  La.  Ann.  237;  Breaux  v. 
Negrotto,  9  South.  502,  48  La.  Ann.  428;  Par- 
ish of  Concordia  v.  Bertron.  15  South.  60,  46  La. 
Ann.  356. 

3.  The  plaintiff  in  the  petitory  action  may, 
without  a  direct  action,  controvert  the  sufH- 


*  Rehearing  denied  January  20,  1896. 


ciency  of  the  tax  title  pleaded  by  defendant. 

Code  Prac.  art.  829;  Daquin  v.  Coiron,  3  La. 
392;  McMaster  v.  Stewart,  11  La.  Ann.  546; 
Remlck  v.  Lang,  17  South.  461,  47  La.  Ann. 
923. 

4.  Tax  titles  under  Act  No.  82  of  1884,  as 
already  held,  require,  for  their  completion,  pay- 
ment by  the  purchaser  of  the  taxes  of  1880  and 
later  years.  State  v.  State  Tax  Collectors,  7 
South.  796,  42  La.  Ann.  677:  Remick  v.  Lang, 
17  South.  461,  47  La.  Ann.  928. 

Breaux,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  pariah  of 
Orleans;  Francis  A.  Monroe,  Judge. 

Action  by  Rushlan  Johnson  and  others 
against  Jose  P.  Martinez  to  establish  their 
title  in  land.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

O.  H.  Osterberger  (Harry  L.  Edwards,  on 
application  for  rehearing),  for  appellant. 
Benjamin  W.  Kernan  and  Kernan  &  Wall, 
for  appellees. 

MILLER,  J.  The  plaintiffs,  heirs  of  Ferlby 
Johnson,  bring  the  petitory  action  for  proper- 
ty acquired  by  her  In  1846.  The  defendant 
claims  under  an  adjudication  to  the  state  for 
taxes  accrued  since  1880,  followed  by  a 
sale  by  the  state  to  the  author  of  defendant's 
asserted  title.  Defendant  appeals  from  the 
judgment  in  plaintiffs'  favor. 

In  the  petitory  action,  when  the  plaintiff, 
exhibiting  his  title,  is  met  by  that  relied  on 
by  defendant,  the  plaintiff  has  the  right  to 
contest  by  proof  the  title  thus  opposed  to 
him.  There  is  no  exception  to  this  rule  be- 
cause the  defendant  produces  a  tax  title.  It 
Is  prima  facie  proof,  but  Is  subject  to  any 
objection  the  plaintiff's  testimony  may  sus- 
tain. This,  we  think,  answers  the  contention 
that  the  plaintiffs  cannot  controvert  the  tax 
title.  Code  Prac.  art.  820;  2  Hen.  Dig.  p. 
1155,  No.  1. 

Under  assessments  against  F.  Johnson  for 
the  taxes  of  1880  to  1883,  the  property  was 
adjudicated  to  the  state  In  1885,  sold  by  the 
state  to  L.  H.  Fernandez,  and  from  his  wid- 
ow passed  to  the  defendant,  whose  title  thus 
depends  on  the  adjudications  to  the  state. 
It  Is  urged  by  the  plaintiffs  that  the  assess- 
ments on  which  the  adjudications  were  bas- 
ed were  of  no  effect,  because,  if  F.  Johnson 
can  be  deemed  to  mean  Ferlby  Johnson,  she 
had  been  dead  for  years,  and  that  the  adjudi- 
cations were  without  notice  to  the  owners, 
her  heirs.  Tax  sales  for  taxes  accrued  since 
the  constitution  of  1879  must  be  preceded 
with  notice  to  the  owner,  or  no  title  passes. 
The  defense  on  this  ground  is  supported  by 
proof  and  must  prevail.  Const  1879,  art 
210;  Breaux  v.  Negrotto,  43  La.  Ann.  428,  9 
South.  502;  Montgomery  v.  Lumber  Co.,  46 
La.  Ann.  400,  15  South.  03. 

The  defendant  pleads  the  prescription  of 
three  years  and  five  years.  But  it  must  be 
deemed  settled  that  the  prescription  pleaded 
will  not  cure  the  want  of  notice  required  by 
the  organic  law.  Barrow  v.  Wilson,  89  La. 
Ann.  403.  2  South.  809:  Breaux  v.  Negrotto, 
43  La.  Ann.  428,  9  South.  502;  Parish  of 
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Concordia  v.  Bertron,  46  La.  Ann.  356,  15 
South.  60. 

To  repel  the  plaintiffs'  demand  the  defend- 
ant put  in  evidence  a  tax  title  to  Elizabeth 
Hartwell  of  the  property  In  controversy, 
made  under  Act  No.  82  of  1884.  In  the  peti- 
tory action,  it  la  admissible  for  defendant  to 
prove  any  divestiture  of  plaintiffs'  title.  But 
this  proof  falls  in  this  case,  for  the  Hartwell 
title,  it  is  plain,  was  never  completed;  that 
completion  being  dependent  on  the  payment, 
by  the  purchaser,  under  the  act  of  1884,  of 
the  taxes  of  1880  and  subsequent  years,  and 
It  appearing  the  state  received  no  such  pay- 
ment, but  undertook  to  realize  these  taxes 
by  the  adjudication  of  1885.  Act  No.  82  of 
1834;  State  v.  State  Tax  Collectors,  42  La. 
Ann.  677,  7  South.  706;  Reniick  v.  Lang,  47 
La.  Ann.  023,  17  South.  461. 

The  plaintiffs  have  maintained  their  title 
against  the  tax  titles  and  prescription  plead- 
ed by  defendant  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed,  with  costs. 

On  the  second  branch  of  this  case, 
BREAUX,  J.,  dissents,  for  reasons  stated  for 
dissenting  in  the  case  of  Remick  v.  Lang,  47 
La.  Ann.  014,  17  South.  461. 


(48  La.  Ann.) 
STATE  ex  rel.  FRICHEL,  Sheriff,  et  aL  v. 
WESTERN  UNION  TEL  CO.   (No.ll,  972.) 

(Supreme  Court  of  Louisiana.    Jan.  6,  1806.) 
Venub— Suit  against  Fohbign  Corporation. 

Unless  within  some  exception  of  the  law, 
a  foreign  corporation  can  be  sued  only  at  its 
domicile,  declared  in  accordance  with  the  consti- 
tution and  laws.  Suits  for  licenses  claimed  by 
the  state  or  parish  are  not  within  any  such  ex- 
ception. Const  art  236;  Act  1800,  No.  140; 
Id.  No.  150,  8  7. 
(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court  parish 
of  Natchitoches;  James  Andrews,  Judge. 

Action  by  the  state,  on  the  relation  of 
Friehol,  sheriff,  as  tax  collector,  and  others, 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  defendant  Relators 
appeal.  Affirmed. 

James  M.  Tucker,  for  appellants.  Deuegre 
&  Denegre  and  Pierson  &  Porter,  for  appellee. 

MILLER,  J.  The  defendant  sued  in  the 
Tenth  judicial  district  court  for  the  parish  of ' 
Natchitoches,  for  state  and  parish  licenses, 
excepts  to  the  jurisdiction,  and  from  the 
judgment  sustaining  the 'exceptions  this  ap- 
peal is  prosecuted. 

The  defendant  is  a  corporation  created  by 
the  laws  of  New  York.  The  constitution  re- 
quires all  foreign  corporations  doing  business 
in  this  state  to  have  agents  on  whom  process 
in  suits  against  the  corporation  may  be  serv- 
ed. Act  1800,  No.  140,  passed  in  pursuance 
of  this  requirement  of  the  organic  law,  pro- 


vides that  such  corporations  shall  file  decla- 
rations, in  the  office  of  the  secretary  of  state, 
of  their  domicile  and  the  names  of  their 
agents.  The  omission  to  file  this  declaration, 
the  act  declares,  shall  subject  the  corpora- 
tions to  salts  in  any  parish  where  the  cause 
of  action  arises.  Const  art  236;  Act  1890, 
No.  140.  The  proviso  in  the  seventh  section 
of  the  license  act  (No.  150  of  1890)  is  that 
such  agent  shall  be  "accredited"  as  compe- 
tent to  represent  the  corporation  "for  all  pur- 
poses of  its  business,  licenses,  taxation  and 
service  of  process."  There  Is  the  provision 
in  the  Revised  Statutes  that  suits  for  tres- 
pass may  be  brought  against  corporations  in 
the  parish  where  the  damage  is  done.  We 
are  not  aware  of  any  other  legislation  on  the 
subject,  and  we  have  not  been  furnished 
with  any  brief  on  the  part  of  the  state.  It  is 
our  conclusion  that  the  defendant  having  de- 
clared Its  domicile,  as  required  by  the  consti- 
tution and  laws,  can  be  sued  for  the  cause 
stated  In  the  petition  only  at  its  declared 
domicile.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs. 


(48  La.  Ann.) 

SENTELL  et  at  v.  POLICE  JURY  OP  PAR- 
ISH OP  AVOYELLES.    (No.  11,065.) 

(Supreme  Court  of  Louisiana.    Jan.  6,  1806.) 

Municipal  Corporations— Tax  in  Aid  of  Rail- 
road—Petition to  Set  Aside— Sum* 
cibnct— Courts— Jurisdiction. 

1.  The  petition  of  taxpayers,  charging,  sub- 
stantially, that  the  proposed  tax  in  aid  of  a  rail- 
road was  defeated  at  the  election  held  to  author- 
ize the  tax,  that  rotes  cast  against  the  tax  were 
not  counted,  that  the  promulgated  result  was 
not  in  accordance  with  the  facts,  but  is  based 
upon  the  illegal  rejection  by  the  returning  officer 
of  such  vote9  against  the  tax,  and  praying  that 
the  promulgation  of  such  result  be  adjudged 
void,  and  the  returns  of  the  returning  officer  be 
sot  aside,  with  the  prayer  for  general  relief,  will 
be  deemed  a  petition  of  taxpayers,  authorized 
by  law,  contesting  such  election.  Const,  art. 
242;  Act  1802,  No.  106. 

2.  The  taxpayers,  plaintiffs  in  such  suit, 
contesting  the  election,  may  join  the  demands 
that  the  election  be  set  aside  and  that  the  or- 
dinance of  the  police  jury  be  annulled,  levying 
the  tax;  for,  if  the  tax  is  defeated,  there  is  no 
warrant  for  the  tax.  Const  art  242;  Act 
1802.  No.  106. 

3.  Our  jurisprudence  affirms  the  jurisdiction 
of  the  courts  in  a  class  of  cases,  without  refer- 
ence to  the  money  demand  of  the  litigant  and 
this  case  falls  within  that  class.  Rowley  ▼. 
Rowley,  10  La.  567;  State  v.  Judge,  35  La.  Ann. 
637;  State  v.  Theard,  12  South.  802.  45  La. 
Ann.  681;  Sheriff  v.  President  of  Police  Jury. 
14  South.  521,  46  La.  Ann.  278;  Const  art  11. 

4.  In  the  suit  of  the  taxpayers,  contesting 
the  election  to  authorize  a  tax  under  article  242 
of  the  constitution,  the  amount  in  dispute  is  the 
tax  on  the  property  of  the  parish,— an  amount 
undoubtedly  sufficient  to  give  jurisdiction  to  the 
district  court,  as  well  as  this  court  on  appeal.— 
and,  the  suit  substantially  involving  the  legality 
of  the  tax,  this  court,  on  that  ground  besides, 
has  jurisdiction  of  the  appeal.  Handy  v.  City 
of  New  Orleans,  1  South.  503,  30  La.  Ann.  107: 
State  v.  Theard.  12  South.  802,  45  La.  Ann. 
681,  682;  State     Mayor,  8  South,  803.  43  La. 
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Ann.  95;  Court,  arte.  11,  81;  Lay  cock  v.  City 
of  Baton  Rouge,  86  La.  Ann.  328;  McGuire  v. 
Vogh.  38  La.  Ann.  812;  MacKenzie  v.  Wooley, 
3  South.  128,  39  La.  Ann.  94G;  Adler  v.  Board, 
87  La.  Ann.  507. 

6.  Taxpayers,  nonresidents  and  residents  in 
the  pariah,  may  join  in  such  suit.  Const,  art 
242;  Act  1886,  No.  35,  8  5;  Handy  v.  City  of 
New  Orleans,  1  South.  693,  39  La.  Ann.  107; 
Cooley,  Tax'n,  p.  766;  Crampton  v.  Zabriske, 
101  U.  S.  601. 

6.  In  a  petition  to  contest  an  election  to  au- 
thorize a  tax,  the  prayer  that  the  returns  be  set 
aside  and  the  promulgated  result  be  decreed  a 
nullity,  that  the  returning  officer  be  directed  to 
make  a  correct  compilation  of  votes,  and  that 
the  ordinance  levying  the  tax  based  on  such  re- 
turn be  decreed  a  nullity,  all  tend  to  the  same 
relief,  and  are  not  cumulative  of  distinct  de- 
mands. 

7.  Such  suit  h  required  to  be  directed 
against  the  police  jury,  and  the  allegation  that 
the  returning  officer  rejected  or  changed  returns 
of  commissioners,  in  violation  of  law,  furnishes 
no  ground  for  the  exception  of  nonjoinder,  be- 
cause the  returning  officer  is  not  made  a  defend- 
ant.   Act  1892.  No.  108. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Avoyelles;  Adolph  V.  Coco,  Judge. 

Petition  by  George  W.  Sentell  and  others 
against  the  police  Jury  of  the  parish  of 
Avoyelles  to  set  aside  election  returns  and 
annul  an  ordinance.  From  a  judgment  for 
defendant,  plaintiffs  appeal.  Reversed. 

A.  B.  Irion,  for  appellants.  William  H. 
Peterman,  A.  J.  Lafargue,  and  Clegg  A  Quin- 
tero,  for  appell%e. 

MILLER,  J.  The  plaintiffs,  alleged  to  be 
taxpayers  of  the  parish  of  Avoyelles,  brought 
this  suit  against  the  police  jury  of  the  parish 
to  set  a  Bide  the  election  returns  of  the  votes 
cast  on  the  question  of  levying  a  five-mill  tax 
in  aid  of  a  projected  railroad,  the  petition 
praying  also  for  the  annulment  of  the  ordi- 
nance of  the  jury  imposing  the  tax.  The  al- 
legations are,  in  substance,  that  the  tax  was 
defeated  by  a  majority  of  the  votes,  that  the 
returns  were  changed,  and  that  the  promul- 
gation of  the  result  was  not  in  accordance 
with  the  votes  cast  The  defendant  except- 
ed that  the  district  court  had  no  jurisdiction, 
because  there  was  no  pecuniary  amount  In- 
volved; on  the  ground,  also,  there  was  a  mis- 
joinder of  parties,  plaintiffs  and  defendants; 
on  the  further  ground  of  an  improper  cumu- 
lation of  demands;  and  an  additional  ground 
of  no  cause  of  action.  The  lower  court  sus- 
tained the  exceptions,  and  plaintiffs  appeal. 

There  is  a  motion  to  dismiss  this  appeal  on 
the  ground  there  is  no  amount  in  controversy. 
If  the  constitution,  In  defining  the  Jurisdic- 
tion of  this  court,  is  to  be  interpreted  as  ex- 
cluding all  controversies  in  which  the  appel- 
lant does  not  assert  a  pecuniary  demand  of 
the  amount  stated  in  the  constitution,  the  re- 
sult would  be  to  deny  judicial  cognizance  of 
a  large  class  of  suits  involving  rights  of  the 
highest  importance,  though  not  in  the  form 
of  money  demands.   Under  the  constitution 


of  1812  the  jurisdiction  of  the  supreme  court 
was  declared  to  extend  to  all  civil  cases  In 
which  the  amount  In  dispute  exceeded  $300. 
In  respect  to  this  question  our  present  con- 
stitution is  not  different,  except  as  to  the  ap- 
pealable amount,  from  that  of  1812.  The 
construction  of  the  judicial  power  has  at  all 
times  been  adverse  to  confining  the  jurisdic- 
tion of  this  court  to  mere  money  demands  of 
litigants  of  the  amount  fixed  by  the  constitu- 
tion. Rowley  v.  Rowley,  19  La.  558;  State 
v.  City  of  New  Orleans,  41  La.  Ann.  159,  6 
South.  592;  State  v.  Mayor,  43  La.  Ann.  95, 
8  South.  893;  State  v.  Theard,  45  La.  Ann. 
681,  12  South.  892;  Sheriff  v.  President  of 
Police  Jury,  46  La.  Ann.  278,  14  South.  521. 
The  argument  in  support  of  this  motion  sup- 
poses the  jurisdiction  depends  on  the  amount 
of  the  tax  each  of  the  taxpayers  has  to  pay. 
Their  suit  puts  at  issue  the  tax  of  five  mills 
on  the  entire  taxable  property  of  the  parish. 
In  view  of  our  jurisprudence,  we  would  find 
it  difficult  to  adopt  the  narrow  test  of  juris- 
diction urged  in  support  of  the  motion.  But 
there  is  another  view.  If  the  votes  cast  de- 
feated the  tax,  the  ordinance  imposing  it  is 
Illegal.  The  tax  depends  on  the  vote.  The 
petition  avers  the  requisite  vote,  in  num- 
ber and  amount  of  property,  was  not  obtain- 
ed, but,  on  the  contrary,  the  tax  was  defeat- 
ed. With  the  prayer  that  the  returns  be  set 
aside,  there  is  also  the  demand  that  the  ordi- 
nance Imposing  the  tax  be  annulled.  In  this 
view,  the  suit  Involves  the  legality  of  the 
tax,  dependent  as  it  is  on  the  vote,  and  that 
question  gives  this  court  jurisdiction.  Const 
art.  81;  McGuire  v.  Voghv  36  La.  Ann.  812; 
Adler  v.  Board,  37  La.  Ann.  607.  The  motion 
to  dismiss  is  therefore  overruled. 

On  the  Merits. 

One  of  the  exceptions  denies  the  Jurisdic- 
tion of  the  district  court,  because,  as  it  is 
charged,  no  pecuniary  amount  is  involved. 
It  is  a  suit  of  taxpayers  of  the  parish  seek- 
ing relief  against  a  tax  alleged  to  have  been 
Illegally  imposed.  There  Is  no  averment  of 
the  tax  of  each  of  the  taxpayers,  and  the  ab- 
sence of  this  averment  is  the  basis  of  the  ex- 
ception. The  right  of  the  taxpayer  to  contest 
elections,  under  article  242  of  the  constitution 
to  authorize  increased  taxation,  is  derived 
from  Act  of  1892,  No.  106.  "Any  party  in  in- 
terest" may  contest  The  object  of  such  con- 
test is  to  avert  taxation,  and  taxpayers  are 
necessarily  parties  in  interest  When  such 
suit  is  brought,  the  amount  in  dispute  is  the 
proposed  tax  on  the  property  of  the  parish, 
and  not  the  amount  of  the  tax  of  the  plain- 
tiff. In  view  of  the  allegation  in  the  peti- 
tion that  votes  were  rejected  representing 
over  1200,000  of  property,  it  is  not  susceptible 
of  controversy  that  a  five-mill  tax  on  the 
property  of  the  parish  afforded  the  basis  for 
the  jurisdiction  of  the  lower  court  In  this 
view,  there  was  the  pecuniary  test,  if  none 
other,  to  give  jurisdiction.  Handy  v.  City  of 
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New  Orleans,  39  La.  Aim.  107,  1  South.  593; 
State  v.  City  of  New  Orleans,  41  La.  Ann. 
159,  6  South.  592;  State  v.  Mayor,  43  La. 
Ann.  95,  8  South.  893;  State  v.  Theard,  45 
La.  Ann.  G81,  12  South.  892;  Sheriff  v.  Presi- 
dent of  Police  Jury,  46  La.  Ann.  278,  14 
South.  521. 

The  exception  of  misjoinder  is  based  on 
the  fact  that  some  of  the  plaintiffs  are  resi- 
dents of  Avoyelles,  and  others  reside  in  Or- 
leans and  St  Landry.  All  are  alleged  to  be 
taxpayers.  There  are  two  articles  of  the  con- 
stitution in  reference  to  elections  for  deter- 
mining the  increase  of  taxation.  One  of 
these  articles  applies,  we  think,  to  taxation 
for  purposes  of  local  government,  and  con- 
fines the  right  of  voting  to  resident  taxpay- 
ers. Article  209.  It  was  so  construed  in  a 
case  of  a  tax  for  a  courthouse,  and  in  anoth- 
er concerning  a  tax  for  a  local  railroad. 
Duperier  v.  Viator,  35  La.  Ann.  958;  Mac- 
Kenzie  v.  Wooley,  39  La.  Ann.  946,  3  South. 
128.  The  other  article  (242)  deals  with  elec- 
tions for  railway  enterprises,  and,  In  our 
view,  entitles  taxpayers  to  vote.  The  act 
carrying  into  effect  this  last  article  provides 
for  the  votes  of  nonresident  taxpayers.  We 
think  that  taxpayers,  whether  resident  or, 
nonresident,  were  properly  joined  as  plain- 
tiffs. 

The  exception  of  nonjoinder  of  defendants 
refers  to  the  allegation  in  the  petition  that 
the  returns  made  by  J.  A.  Tassinn  were 
changed,  in  violation  of  law.  This  allegation 
might  have  been  omitted  without  detracting 
from  the  cause  of  action.  The  prayer  is 
that  the  returns  be  decreed  a  nullity,  and  he 
be  decreed  to  compile  the  votes  as  cast  He 
is  not  made  a  defendant  and  the  prayer  for 
a  compilation  of  returns  (abandoned,  as  we 
are  Informed  in  the  brief)  was  not  essential 
to  the  relief.  There  la,  in  our  opinion,  no 
basis  for  the  exception  on  this  ground. 

It  Is  also  excepted  there  la  an  improper 
cumulation  of  demands.  In  our  opinion,  the 
prayers  that  the  election  returns  be  set  aside 
and  for  the  avoidance  of  the  result  of  the  elec- 
tion may  well  be  joined.  If  the  returns  are 
set  aside,  the  avoidance  of  the  election  is  the 
sequel.  If  the  election  is  set  aside,  the  an- 
nulment of  the  ordinance  follows.  All  these 
demands  concur  to  the  same  end.  As  to  the 
prayer  for  the  compiling  of  the  votes,  that 
becomes  useless,  if  the  relief  in  other  re- 
spects is  granted. 

It  is  claimed,  too,  the  petition  shows  no 
cause  of  action;  but  it  avers,  substantially, 
that  the  tax  was  defeated  by  the  rejection  of 
legal  votes.  The  theory  of  the  exception 
seems  to  be  that  nonresident  taxpayers  were 
not  entitled  to  vote,— a  proposition  already 
sufficiently  discussed.  We  think  the-  excep- 
tion should  have  been  overruled,  and  defend- 
ant ordered  to  answer.  It  is  therefore  order- 
ed and  decree  that  the  Judgment  of  the  low- 
er court  be  avoided  and  reversed,  at  defend- 
ant's costs. 


(48  La.  Ann.) 

STATE  v.  DESFORGBS  et  aL    (No.  11390.) 

(Supreme  Court  of  Louisiana.    Dec  16.  1S95.J 

Offer  to  Accept  Bbibk— Evidbncb — Ras  Qubtm 
— Corroboration  op  Impbacbed  Witness. 

1.  In  this  state  it  is  an  indictable  act  to  pro- 
pose to  receive  a  bribe,  by  any  parochial  or  mu- 
nicipal officer. 

2.  Letters  from  an  officer  to  his  employer, 
communicating  facts  bearing  upon  the  issue  be- 
fore the  court,  relating  to  the  employer's  inter- 
est, being  an  incident  of  the  business  and  con- 
temporaneous, are  admissible  as  part  of  the  res 
gestae. 

3.  A  contradicted  witness  may  be  corrob- 
orated, as  to  some  matter  material  to  the  issue, 
although  the  one  against  whom  he  testified  de- 
clared that,  in  introducing  contradicting  evi- 
dence, it  was  not  the  intention  to  impute  fraud, 
fabrication,  or  in  any  manner  to  impeach  him. 
The  fact  was  that  the  repeated  contradictions 
were  of  an  impeaching  character. 

4.  One  "has  the  unquestioned  right  to  intro- 
duce evidence  in  corroboration  of  a  witness  who 
has  been  impeached  or  contradicted." 

(Syllabus  by  the  Court) 

Appeal  from  criminal  district  court,  parish 
of  Orleans;  James  G.  Molse,  Judge. 

L.  O.  Desforges  and  others  were  convicted 
of  accepting  bribes,  and  appeal  Affirmed. 

Evans  &  Dunn,  James  C.  Walker,  and  A. 
D.  Henriques,  for  Haley  and  Caulfleld,  appel- 
lants. M.  J.  Cunningham,  Atty.  Gen.,  Charles 
A.  Butler,  Dhrt.  Atty.,  and  John  J.  Finney, 
Asst.  DIst.  Atty.  (Lionel  Adams,  of  counsel), 
for  the  State. 

BRBAUX,  J.  The  defendants  were  Indict- 
ed for  proposing,  as  councllmen,  to  receive  a 
bribe.  Thomas  Haley  and  Peter  B.  Caulfleld 
were  tried  and  convicted.  The  Indictment 
charges  that  the  defendants,  councllmen  of  the 
city  of  New  Orleans,  proposed  to  receive  a 
bribe.  During  the  trial  the  court  allowed  the 
state  to  Introduce  In  evidence  two  letters,  and 
also  permitted  the  state  to  Introduce  witnesses 
to  prove  the  general  reputation  of  a  witness 
for  truth  and  veracity.  The  witness  whose 
letters  were  Introduced  was  an  officer  of  the 
Louisville  &  Nashville  Railroad  Company;  and 
he  sought  by  these  letters,  pending  negotia- 
tions, to  Inform  his  employer  of  the  condi- 
tions under  which  a  grant  of  switch-track 
privileges  on  the  levee  could  be  obtained  by 
his  company  from  the  council.  From  one  of 
the  letters  we  extract:  "The  factions  have 
made  a  kind  of  combine  on  our  business,  and 
demand  $7,500  for  the  passage  of  the  ordi- 
nance. I  have  told  the  members  that  I  could 
not  make  any  deal  with  them  contrary  to  law 
and  good  morals,  whereupon  they  tell  me  that 
they  will  withhold  my  ordinance  until  I  think 
better  of  it"  The  objection,  inter  alia,  was 
that  the  witness'  narrative  or  description  of 
what  had  taken  place  between  himself  and 
factions  or  parties  not  named,  and  hi  no  man- 
ner connecting  either  of  the  witnesses,  was 
not  admissible. 

The  defendants  made  a  motion  to  quash  the 
Indictment  and,  after  conviction,  another  in 
arrest  of  Judgment  on  the  ground  that  Act  58 
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of  1878,  In  00  far  as  it  relates  to  the  crime  of 
bribery,  was  repealed  by  Act  78  of  1890. 
First  in  order  is  the  bill  of  exceptions  to  the 
overruling  of  these  two  motions. 

The  act  invoked  by  the  defendants  as  cov- 
ering the  whole  subject,  and  repealing  prior 
laws  is  entitled  "An  act  to  define  the  crime 
of  bribery  and  provide  penalties  therefor." 
The  contention  is  that  the  word  "define,"  as 
used  in  the  title,  means  to  set  bounds  to,  and 
mark  the  limit  of,  bribery,  in  this  state;  that 
proposing  to  receive  a  bribe  falls  within  the 
■common-law  definition  of  "bribery" ;  that,  thus 
limited  by  the  title,  it  cannot  be  supposed  that 
the  legislature,  in  enacting  Act  78  of  1S90,  in- 
tended to  leave  unrepealed  any  part  of  the 
prior  enactment  embracing  the  same  subject- 
matter.  In  support  of  this  proposition  the 
•case  of  Walsh  v.  People,  65  111.  58-62,  is  cited. 
The  defendant,  an  alderman  of  the  city  of 
Chicago,  was  indicted  for  a  proposal  made  by 
himself  to  receive  a  bribe.  The  ground  was, 
In  defense,  that  the  statute  had  not  created  the 
offense,  and  that  the  act  charged  did  not  fall 
-within  any  of  the  common-law  definitions  of 
"•bribery."  The  court  decided  that  the  act  of 
proposing  to  receive  a  bribe  is  within  the 
-common-law  definition  of  "bribery,"  and  an- 
nounced as  the  reason  for  the  conclusion  that 
the  mere  offer  to  bribe,  though  it  may  be  re- 
jected, is  an  offense,  and  the  party  who  makes 
the  offer  is  answerable  to  indictment  and  pun- 
ishment; that  the  distinction  between  an  of- 
fer to  bribe  any  one,  and  a  proposal  to  receive 
-a  bribe,  is  exceedingly  nice,  and  the  difference 
wholly  ideal;  that,  in  holding  that  the  act 
charged  was  Indictable,  the  court  was  not 
•drifting  into  Judicial  legislation,  but  merely 
applying  old  and  well-settled  principles  to  a 
new  state  of  facts,— and  held  as  we  have  al- 
ready stated.  If  we  should  follow  the  con- 
struction announced  in  that  decision,  Act  78  of 
1800,  denouncing  bribery,  would  include  the 
offer  to  accept  a  bribe,  and  a  prosecution  for 
offering  to  receive  a  bribe,  based  on  the  last 
act,  would  be  valid,  without  reference  to  the 
prior  statute.  But  it  is  argued  on  the  part  of 
the  defendants  that  the  words,  "or  parochial 
and  municipal  officers  who  shall  propose  to  re- 
ceive a  bribe,"  contained  in  section  8  of  Act 
©9  of  1878,  having  been  omitted,  the  only  in- 
ference to  be  drawn  from  such  a  course  of 
legislation  is  that  a  change  in  the  law  was  in- 
tended to  be  made.  We  do  not  think  that  this 
would  unavoidably  follow,  particularly  If  brib- 
■ery  can  be  extended  to  include  the  offer  to 
Teceive  a  bribe.  In  that  case  there  would  be 
no  omission.  If  the  word  used  covered  both 
offenses,  the  same  end  would  be  accomplished 
l>y  the  word  "bribery,"  if  it  be,  as  announced 
In  the  decision  Just  cited,  a  different  expres- 
sion for  the  one  idea  of  "bribery."  Be  this 
ss  It  may,  our  reading  has  not  resulted  in  our 
finding  that  the  offer  to  receive  a  bribe  is  an 
offense  at  common  law.  Sir  William  Black- 
stone,  referring  to  bribery  as  an  offense 
against  public  Justice,  adverts  to  the  important 
part  which  presents  play  in  the  social  life  of 
v.!8so.no.28— 58 


the  East,  where  it  is  the  custom  never  to  pe- 
tition any  superior  for  justice,  not  excepting 
their  kings,  without  a  present.  This,  he  adds, 
is  calculated  for  the  genius  of  despotic  coun- 
tries, where  the  true  principles  of  government 
are  never  understood,  and  it  is  imagined  tliat 
there  is  no  obligation  from  the  superior  to  the 
inferior,  no  relative  duty  from  the  governor 
to  the  governed.  His  transition  from  the  cus- 
tom in  the  East,  of  offering  presents,  to  the 
Roman  law  In  regard  to  bribery,  is  somewliat 
sudden,  followed  by  an  allusion  to  Plato,  who, 
"more  wisely,  in  his  ideal  republic,  orders 
those  who  take  presents  for  doing  their  duty 
to  be  punished  hi  the  severest  manner";  and 
he  closes  his  comments  upon  this  subject  with 
a  reference  to  England,  where  the  "offense  of 
taking  bribes  is  punished  In  inferior  officers 
with  fine  and  imprisonment,  and  in  those  who 
offer  a  bribe,  though  not  taken,  the  same." 
In  all  his  comments  in  regard  to  that  vice,  as 
prevailing  in  ancient  or  modern  times,  no 
mention  is  made  of  such  an  offense  as  the  of- 
fering to  receive  a  bribe,  though  much  is 
written  about  bribery,  and  the  offer  to  bribe. 
By  an  examination  as  thorough  as  we  could 
make,  we  have  not,  in  any  English  commenta- 
tor upon  that  subject,  found  any  reference  to 
the  one  who  merely  proposed  to  receive  the 
bribe  as  on  offender  of  the  common  law.  The 
act  of  actually  receiving  was  necessary  to  con- 
stitute the  offense.  While  it  is  clearly  an- 
nounced, as  law,  that  it  is  as  much  a  crime 
to  offer  a  bribe  as  to  take  one,  it  never  ex- 
tends to  the  offer  to  accept  a  bribe;  never  by 
inference,  as  was  inferred  in  the  Illinois  case 
supra.  In  Louisiana,  prior  to  the  statute  of 
1878,  the  act  of  offering  to  receive  a  bribe  was 
never,  in  terms,  denounced.  Section  61  of 
Act  120  of  1805  denounced  bribes  or  reward 
to  Influence  behavior  In  office.  The  last  act 
preceding  the  statute  of  1878  is  equally  as 
limited  in  Its  terms,  I.  e.  Act  1878,  No.  4. 
The  act  of  1878  denounced  as  a  separate  and 
distinct  offense  the  act  of  "parochial  or  mu- 
nicipal officers  who  shall  propose  to  receive  a 
bribe."  The  act  of  1890  is  silent  in  regard  to 
this  offense.  Whatever  construction  is  placed 
upon  this  omission  in  the  last  act,  the  offense, 
in  our  view,  is  denounced.  The  two  enact- 
ments do  not  embrace  the  same  subject,  nor 
does  the  limit  which  the  words  "to  define" 
place  upon  the  object  of  the  last  enactment 
operate,  by  implication,  as  a  repeal  of  another 
and  substantive  offense  created  by  the  prior 
act  Moreover,  the  last  act  is  not  an  amend- 
ment or  re-enactment  of  the  prior  law.  There- 
fore the  principle  of  interpretation,  that  the 
parts  of  the  former  law  left  out  are  repealed, 
do  not  apply.  The  repeal  cannot  be  inferred 
when,  as  in  this  case,  the  two  statutes,  except 
as  relates  to  bribery,  can  be  harmonized.  The 
prior  law,  it  must  be  held.  In  so  far  as  relates 
to.  bribery  itself,  Is  repealed,  but  it  is  not  re- 
pealed in  so  far  as  relates  to  the  offer  to  re- 
ceive a  bribe.  "One  statute  Is  not  repugnant 
to  another,  unless  they  relate  to  the  same  sub- 
ject, and  are  enacted  for  the  same  purpose. 
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When  there  Is  a  difference  In  the  whole  pur- 
view of  two  statutes  apparently  relating  to 
the  same  subject,  the  former  Is  not  repealed." 
Suth.  St  Const.  |  138.  The  two  distinct  en- 
actments do  not  embrace  the  same  subject- 
matter. 

The  next  objection  was  raised  to  the  ad- 
missibility of  two  letters— admitted  by  the 
court  as  part  of  the  res  gestae— written  by 
the  principal  witness  for  the  prosecution  to 
his  employer,  communicating  to  the  latter 
proposals,  and  the  circumstances  under 
which  they  were  made.  The  negotiations  re- 
lated to  a  resolution  in  the  company's  inter- 
ests before  the  city  council,  and  the  com- 
munications bear  dates  contemporaneous 
with  the  offense  charged.  The  trial  Judge, 
In  support  of  his  ruling,  stated:  "This  evi- 
dence was  part  of  the  res  gestae.  Mr.  Mar- 
shall was  merely  an  employs  of  the  Louis- 
ville &  Nashville  Railroad  Company,  and 
had  necessarily  to  communicate  the  propo- 
sitions to  receive  a  bribe  to  them.  It  was 
the  company,  and  not  he,  that  had  to  pay 
the  bribe,  If  the  proposal  was  assented  to; 
hence  It  was  really  made  to  the  company 
through  him.  The  defendants  were  fully 
aware  of  this  fact  Marshall  told  the  three 
accused  that  he  had  no  authority  to  spend 
any  money  for  the  company.  See  his  testi- 
mony (question  and  answer  No.  83).  On 
another  occasion  he  informed  Caulneld  that 
he  was  still  undecided  as  to  what  the  com- 
pany would  do  about  the  bribe.  Marshall's 
testimony  (answer  No.  62).  The  defendants 
therefore  knew  at  the  time  that  their  propo- 
sitions were  conveyed  to  the  headquarters 
of  the  corporation."  The  communications 
were  the  accompaniment  of  the  act— "were 
so  connected  with  It  as  to  illustrate  Its  char- 
acter." 1  GreenL  Ev.  f  108;  Whart.  Cr.  Ev. 
I  203. 

Another  objection,  based  upon  grounds 
stated  in  a  separate  bill  of  exception,  was  to 
the  admissibility  of  the  testimony  of  wit- 
nesses in  support  of  the  testimony  of  the 
state's  principal  witness.  The  grounds  were 
that  the  defense  had  not  imputed  fraud  or 
fabrication  to  the  witness  Charles  Marshall; 
that,  on  the  contrary,  the  contention  was 
that  he  was  mistaken,  and  had  mistaken 
these  defendants  in  the  conversations  that 
he  had  with  others.  Such  were  the  state- 
ments to  the  court  by  counsel  for  defend- 
ants. None  the  less,  the  testimony  of  the 
witnesses  for  the  defendants  sought  to  im- 
peach the  testimony  of  this  witness,  it 
could  have  no  other  effect  There  was  an 
Irreconcilable  conflict  in  the  relation  of  facts 
between  this  witness  and  those  for  the  de- 
fendants. There  was  at  least  direct  open 
contradiction  in  several  Important  particu- 
lars. Mr.  Rapalje  (Rap.  Wit.  8  217)  says, 
"A  party  has  the  unquestioned  right  to  in- 
troduce evidence  In  corroboration  of  a  wit- 
ness who  has  been  Impeached  or  contradict- 
ed, and  no  exception  lies  to  the  admission  of 
such  evidence."   A  contradicted  witness,  in 


regard  to  facts  material  to  the  Issues,  may 
be  corroborated. 

After  a  careful  examination  of  the  law  ©' 
the  case,  we  have  not  found  any  reversible 
error.  It  Is  therefore  adjudged  and  decreed 
that  the  Judgment  be  affirmed. 

On  Application  for  Rehearing. 
(Jan.  20, '1800.) 

W ATKINS,  J.  The  defendants  claim  a  re- 
hearing upon  one  ground  only,  to  wit:  "The 
petition  of  Thomas  Haley  and  Peter  B.  Caul 
field,  defendants  In  this  cause,  with  respect, 
asks  the  court  for  a  rehearing  on  the  ground 
that  they  are  advised  the  court  erred  in 
holding  that  where  there  Is  a  direct  contra- 
diction in  regard  to  facts  material  to  the 
Issue  between  a  witness  for  the  prosecution 
and  witnesses  for  the  defendants,  the  state 
may  call  witnesses  to  prove  the  general 
reputation  for  truth  and  veracity  of  its  wit- 
ness." And  counsel  claim  that  our  opinion 
in  this  respect  Is  at  variance  with  the  princi- 
ples of  the  common  law,  and  that  our  stat- 
ute provides,  among  other  things,  that  "the 
rules  of  evidence  •  *  •  shall  be  accord- 
ing to  the  common  law."  Rev.  St  f  076. 
More  generally  speaking,  counsel's  proposi- 
tion Is  that  "a  direct  contradiction"  between 
two  witnesses,  "in  regard  to  facts  material 
to  the  issue"  (said  witnesses  having  testified 
for  different  sides  of  the  controversy),  does 
not  authorise  the  introduction  of  testimony 
to  sustain  either  by  proof  of  character;  and 
counsel  complains  that  over  timely  objec- 
tion, the  prosecution  was  allowed  to  call  and 
examine  11  witnesses,  "not  to  corroborate 
Mr.  Marshall,  but  to  sustain  him  by  proof  of 
character."  Counsel  say  In  their  brief.  "We 
contend  that  It  was  error  to  allow  witnesses 
to  be  called  to  sustain  Mr.  Marshall's  gen- 
eral character  for  truth,  before  his  general 
character  in  that  or  any  other  respect  had  in 
any  sort  been  put  in  issue.  In  other  and 
plainer  words,  we  contend  mat  under  the 
English  common-law  rules  of  evidence  *a 
contradicted  witness,  in  regard  to  facta  ma- 
terial to  the  issue,'  cannot  be  sustained  by 
evidence  of  his  general  good  character." 
Counsel  cite  in  support  of  their  objection  tne 
following  cases,  viz.:  Starks  v.  People.  5 
Denio,  108;  People  v.  Hulse,  3  Hill,  313: 
Harris  v.  State,  30  Ind.  131.  All  other  cases 
to  which  counsel  make  reference  are  civil 
suits,  the  trials  of  which,  in  different  Juris- 
dictions, mainly  depend  upon  local  statutes, 
and  not  on  the  common  law.  Counsel  have 
also  brought  forward  extracts  from  several 
text  writers,  and  we  reproduce  them,  viz.: 
"The  rule  governing  the  introduction  of  sus- 
taining testimony  of  this  kind  is  stated  as 
follows  In  3  Starkle,  Ev.  par.  1757:  'And 
In  all  cases  where  the  credit  of  a  witness 
has  been  attacked,  whether  by  general  evi- 
dence, or  by  particular  questions  on  cross- 
examination,  it  seems  that  the  party  who 
called  him  Is  at  liberty  to  support  his  tend 
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mony  by  general  evidence  of  good  charac- 
ter.' So,  If  the  character  of  the  attesting 
witness  to  a  deed  or  will  be  impeached  on 
the  ground  of  fraud,  evidence  of  his  general 
good  character  is  admissible.  But  the  mere 
contrariety  between  the  testimonies  of  ad- 
verse witnesses,  without  any  direct  imputa- 
tion of  fraud  on  the  part  of  either,  supplies 
no  ground  for  admitting  general  evidence 
as  to  character.  To  the  same  effect  is  uie 
rule  as  stated  by  Mr.  Greenleaf  in  his  work 
on  Evidence  (volume  1,  par.  4C9).  *  • 
The  rule  thus  laid  down  is  well  supported  by 
the  citation  of  decided  cases.  *  *  •  But 
when  the  character  of  the  testimony  given 
by  a  witness  Is  attacked  only  by  showing  its 
improbability,  or  by  other  testimony  con- 
flicting with  the  testimony  of  the  witness, 
sustaining  testimony  cannot  be  admitted. 
If  admitted  when  there  is  only  a  conflict  in 
the  testimony  of  opposing  witnesses,  the  op- 
posing witnesses  on  both  sides  could  be  sup- 
ported by  sustaining  testimony  in  regard 
to  their  standing  and  character  by  reputa- 
tion as  witnesses,  and  the  trial  would  be 
prolonged  indefinitely.  •  •  8  Buss. 
Grimes  (9th  Ed.)  pp.  564,  565,  says:  «A  party 
cannot  bring  evidence  to  confirm  the  charac- 
ter of  a  witness  before  the  credit  of  that  wit- 
ness has  been  impeached,  either  upon  cross- 
examination,  or  by  the  testimony  of  otuer. 
witnesses.  Thus,  In  a  case  where  a  wit- 
ness for  one  party  asserts  one  thing,  and  a 
witness  for  the  other  party  asserts  the  con- 
trary, and  direct  fraud  is  not  imputed  to 
either,  evidence  of  the  good  character  of 
either  witness  is  not  admissible.'  On  page 
565,  Id.,  the  author  says:  The  better  opin- 
ion seems  to  be  that  such  evidence  is  not  'ad- 
missible, except  In  cases  where  the  counsel 
on  the  other  side  Impute  a  design  to  mis- 
represent from  some  motive  of  Interest  or  re- 
lationship,'etc.  2Tayl.Ev.p.l262.8ays:  'But 
mere  contradiction  among  witnesses  exam- 
ined in  court  supplies  no  ground  for  admit- 
ting general  evidence  as  to  their  charac- 
ter,'" etc. 

Counsel  quote  from  the  ruling  of  the  trial 
Judge  the  following  excerpt,  viz.:  "The  trial 
Judge  says  (B.  137):  The  two  defendants, 
Haley  and  Caulfield,  taking  the  stand  in  their 
own  behalf,  denied  and  contradicted  the  state- 
ment as  to  any  conversations  or  negotiations 
relating  to  the  payment  of  a  bribe  as  a  con- 
sideration for  the  passage  of  the  ordinance, 
but  generally  admitted  the  meetings.  This 
narrowed  the  issue  before  the  Jury  to  a  ques- 
tion of  veracity  between  the  parties.' " 

In  our  opinion  we  said  that,  notwithstand- 
ing the  insistence  of  defendants'  counsel  that 
there  had  not  been  imputed  to  the  state's  wit- 
ness Charles  Marshall  any  fraud  or  recent 
fabrication,  and  that  their  contention  was 
that  he  was  under  misapprehension  as  to  the 
defendants'  statements  to  him,  "none  the 
less,  the  testimony  of  the  witnesses  for  the 
defendants  sought  to  Impeach  the  testimony 
of  this  witness.    It  could  have  no  other  ef- 


fect There  was  an  irreconcilable  conflict  in 
the  relation  of  facts  between  this  witness 
and  those  of  the  defendants.  There  was  at 
least  direct,  open  contradiction  in  several  im- 
portant particulars."  The  court  did  not  ap- 
pear to  have  viewed  the  testimony  pro  and 
con  as  a  "mere  contradiction  among  wit- 
nesses"; on  the  contrary,  that  the  witness 
Marshall  affirmed  certain  "conversations  or 
negotiations"  between  the  defendants  and 
himself  relative  to  a  proposed  bribe,  and  the 
defendants  denied  such  "conversations  or  ne- 
gotiations" altogether  and  in  toto.  The  nec- 
essary result  of  this  evidence  was  a  simple 
question  of  veracity,  for  the  Jury  to  deter- 
mine. Whose  testimony  was  more  veracious 
and  worthy  of  belief?  By  the  emphatic  de- 
nials defendants  had  made,  the  credit  of  Mar- 
shall had  been  indirectly  attacked.  Not  by 
simply  showing  its  improbability,  by  the  re- 
lation of  circumstances  and  facts  at  variance 
with  his  statements,  but  by  an  emphatic  de- 
nial of  his  statements  altogether.  It  seems 
most  reasonable  that  in  this  situation  the 
state  should  be  permitted  to  sustain  her  wit- 
ness' credibility.  If  not  within  the  letter, 
such  testimony  clearly  comes  within  the  rea- 
son and  spirit,  of  the  rule  announced  in  the 
authorities  cited  supra.  Greenleaf  states  a 
qualification  to  the  general  rule  In  these 
words,  vis.:  "Where  evidence  of  contradict- 
ory statement  by  a  witness,  or  of  other  par- 
ticular facts,  is  offered  by  way  of  Impeaching 
his  veracity,— his  general  character  for  truth 
being  thus,  In  some  sort,  put  In  Issue,— it  has 
been  deemed  reasonable  to  admit  general  evi- 
dence that  he  is  a  man  of  strict  integrity,  and 
scrupulous  regard  for  truth."  1  Greenl.  Ev. 
f  469.  That  rule  was  cited  approvingly  by 
this  court  In  State  v.  Boyd,  38  La.  Ann.  374. 
Though  defendants  do  not  confess,  but,  on 
the  contrary,  disavow,  that  such  was  their 
object  In  offering  the  testimony  under  consid- 
eration, yet  we  feel  authorized  to  treat  it  as 
having  that  effect;  and,  having  that  effect, 
general  evidence  of  the  veracity  and  Integ- 
rity of  Marshall  was  admissible.  State  v. 
Fruge,  44  La.  Ann.  165,  10  South.  621,  sup- 
j  ports  that  view;  but  quite  a  different  state  of 
facts  is  presented  In  State  v.  Cady,  46  La. 
Ann.  1346, 16  South.  195.  The  contention  in- 
sisted on  is  not  borne  out  by  the  authorities. 
Rehearing  refused. 


WEISSINGEB        STUDEBAKEB  BROS. 
MANUF'G  CO. 

(Supreme  Court  of  Mississippi.    Feb.  3,  1896.) 
Attachment— Instructions— Practice. 

1.  In  attachment  against  an  insolvent  debt- 
or, it  is  error  to  direct  a  verdict  for  plaintiff 
because  the  defendant  was  insolvent  when  the 
attachment  was  sued  out,  and  had  previously 
used  some  of  his  property  to  discharge  bona  fide, 
existing  debts. 

2.  Where  the  debt  alleged  to  be  due  waa 
only  in  part  due  when  the  attachment  was  sued 
out,  Judgment  quashing  the  attachment  should 
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be  entered  on  defendant'!  motion  to  exclnde 
plaintiff's  evidence  on  such  ground,  unless  plain- 
tiff moves  to  amend  both  affidavit  and  writ. 

Appeal  from  circuit  court,  Coahoma  coun- 
ty; R.  W.  Williamson,  Judge. 

Action,  aided  by  attachment,  by  the  Stude- 
baker  Bros.  Manufacturing  Company  against 
John  R.  Welsslnger.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

J.  W.  &  W.  D.  Cutrer,  for  appellant.  Frank 
Johnston,  for  appellee. 

WOODS,  J.  Under  the  first  Instruction  giv- 
en by  the  court  for  the  plaintiff  on  the  attach- 
ment issue,  the  jury  was  informed  that  if  "the 
defendant  was  Insolvent  at  the  time  the  at- 
tachment herein  was  sued  out,  and  had  at 
any  time  before  used  any  part  of  his  prop- 
erty, or  the  proceeds  thereof,— except  for  nec- 
essary support  of  himself  and  his  family,— 
for  any  other  purpose  than  that  of  paying  off 
and  discharging  his  bona  fide,  existing  debts, 
the  jury  will  return  a  verdict  in  favor  of  the 
plaintiff."  The  Instruction  is  radically  erro- 
neous. The  insolvent  debtor,  just  as  the  sol- 
vent debtor,  may  honestly  prosecute  his  busi- 
ness in  the  usual  and  ordinary  methods,  and 
is  open  to  attachment  only  when  his  con- 
duct makes  him  subject  thereto  on  some  one 
or  more  of  the  specific  grounds  enumerated 
in  our  statute.  It  is  not  true  that  the  unfor- 
tunate insolvent  debtor  cannot  use  his  prop- 
erty, or  the  proceeds  thereof,  or  any  part  of 
such  property  or  proceeds,  for  any  other  pur- 
pose than  that  of  paying  his  debts,  except 
in  so  far  as  necessary  for  the  support  of 
himself  and  his  family.  This  view  would 
deny  the  debtor  unable  to  pay  his  creditors 
the  right  to  make  any  effort  to  recover  his 
lost  ground,  and  to  restore  himself  to  a  con- 
dition of  ability  to  pay,  and  compel  him  to 
surrender  to  his  creditors,  for  payment  of  their 
demands,  all  his  property,  on  the  instant  his 
inability  to  pay  his  debts  in  full  becomes 
apparent 

From  the  plaintiff's  declaration  and  exhibit, 
as  well  as  from  the  evidence  generally,  it  Is 
plain  that  there  was  an  attempt  to  commin- 
gle two  independent  actions  begun  by  attach- 
ment—one for  a  debt  due,  and  another,  and 
for  a  much  larger  sum,  for  a  debt  not  due. 
The  attachment  was  taken  out  for  the  re- 
covery of  $1,448.03,  charged  to  be  past  due 
and  unpaid.  But  on  the  trial  It  perfectly  ap- 
peared that  more  than  $1,000  of  the  debt  al- 
leged to  be  due  was  not  due  when  the  at- 
tachment was  taken  out.  When  the  defend- 
ant called  the  attention  of  the  court  to  this 
insuperable  bar  to  further  proceedings,  as  the 
case  then  stood,  by  his  motion  to  exclude  all 
the  plaintiff's  evidence  on  this  very  ground, 
the  writ  should  have  been  quashed  and  suit 
dismissed,  in  the  absence  of  any  motion  by 
the  plaintiff  to  amend  its  affidavit  and  writ. 
See  Yale  v.  McDnnlcl,  69  Miss.  337,  12  South. 
556,  and,  particularly,  Dalshelmer  v.  McDan- 
leL  69  Miss.  339,  12  South.  338.  It  follows, 


therefore,  that  the  judgment  obtained  by  a 
peremptory  charge  to  the  jury  to  find  for  the 
plaintiff  on  the  merits  was  erroneous.  The 
judgment  on  the  attachment  Issue  and  the 
judgment  on  the  merits  are  reversed,  and  the 
cause  remanded  for  a  new  triaL 


NORTON  v.  STATE. 

(Supreme  Court  of  Mississippi.    Oct  Term, 
1894.) 

Concurring  opinion.    See  16  South.  264. 

COOPER,  C.  J.  (specially  concurring).  In 
Ferguson  v.  State,  71  Miss.  805.  15  South.  66, 
in  which  the  question  as  to  whether  the  f«« 
male,  carnal  knowledge  of  whom  the  de- 
fendant had  obtained  by  promise  of  mar- 
riage, must  have  been  of  previous  chaste 
character,  was  not  necessarily  Involved. 
Judge  Campbell  and  I  doubted  whether,  un- 
der our  statute,  this  fact  was  essential;  and. 
in  a  concurring  opinion  therein,  I  expressed 
the  opinion  that  such  previous  chaste  char- 
acter was  not  required.  On  a  more  careful 
examination  of  the  question,  I  have  reached 
the  opposite  conclusion.  I  am  largely  in- 
fluenced by  the  fact  that  In  another  section 
of  the  statute  (Code,  |  1004),  where  the  se- 
duction of  females  under  16  years  of  age  is 
denounced,  the  female  must  have  been  of 
previous  chaste  character.  I  cannot  believe 
that  the  penalty  of  the  law  is  denounced 
against  the  seducer  of  a  female  under  the 
age  of  16  only  when  she  Is  of  previous  chaste 
character,  and  yet  that  previous  chaste  char- 
acter is  not  essential  when  the  woman  is 
above  that  age. 


COATES  v.  WORTHY. 
(Supreme  Court  of  Mississippi.  March,  1895.) 
Exemptions — Insurance  Polict. 
The  provision  of  Code  1892,  |  1552,  im- 
posing liability  for  the  debts  of  a  decedent  on 
his  exempt  property]  in  the  absence  of  wife  or 
children,  is  limited  by  section  1965,  which  pro- 
vides that  the  proceeds  of  a  life  insurance  policy, 
not  exceeding  $5,000,  payable  to  the  executor 
or  administrator,  shall  inure  to  the  heirs  or 
legatees,  freed  from  all  liability  for  decedent's 
debts.    17  South.  606,  affirmed. 

On  suggestion  of  error.  For  former  re- 
port, see  17  South.  606. 

WOODS.  J.  In  the  opinion  of  the  court 
heretofore  delivered,  no  reference  was  made 
by  us,  directly,  to  section  1552,  Code  1892. 
because,  to  our  mind,  it  was  so  clear  that  by 
the  terms  of  section  1965  the  proceeds  of  the 
insurance  policy  on  the  life  of  Coatee,  the 
testator,  went  to  appellee  freed  from  all  lia- 
bility for  the  debts  of  the  testator,  therefore 
any  reference  to  section  1552  would  be  su- 
perfluous. The  general  rule  Imposing  liabil- 
ity for  the  debts  of  the  decedent  upon  his  ex- 
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empt  property,  Id  the  absence  of  wife  or 
children,  Is  laid  down  In  section  1552.  Sec- 
tions 1964  and  1965  ingraft  on  this  general 
rule  two  exceptions  or  limitations,  in  cases 
where  the  proceeds  of  life  insurance  poli- 
cies, in  one  case,  were  made  payable  to 
named  beneficiaries  therein,  and,  in  the  other 
case,  were  made  to  inure  to  the  heirs  or 
legatees  of  the  decedent  The  language  of 
section  1965  leaves  no  room  for  contention. 
The  proceeds  of  the  policy,  in  the  state  of 
case  named  In  that  section,  inure  to  the 
heirs  or  legatees,  freed  from  all  liability  for 
the  debts  of  the  decedent  The  fact,  empha- 
sized by  counsel,  that  the  testator  left  nei- 
ther wife  nor  child.  Is  of  no  force,  for  sec- 
tion 1965  creates  an  exemption  in  favor  of 
legatees  as  well  as  heirs.  The  former  opin- 
ion Is  adhered  to. 


TOWN  OP  WESSON  v.  COLLINS. 

(Supreme  Court  of  Mississippi.    March,  1895.) 

On  suggestion  of  error.    For  former  re- 
port, see  18  South.  360. 

WHITFIELD,  J.  It  Is  urged  that  the 
court  erred  in  holding  that  the  doctrine  of 
voluntary  payment  applied,  In  any  event,  to 
the  5  per  cent  commission  for  assessing. 
Counsel  says:  "The  court  overlooked  the  fact 
that  the  words,  In  the  ordinance,  'to  be  re- 
tained by  him  in  his  settlements,'  only  apply 
to  the  3  per  cent,  for  collecting,  and  could 
not  from  the  nature  of  the  case,  apply  to  j 
the  5  per  cent,  commissions  for  assessing." 
The  curious  thing  about  this  Is  that  the  opin- 
ion in  this  case  expressly  held  that  the 
words  quoted  did  only  apply  to  the  3  per 
cent,  for  collecting.  How  it  could  have  been 
so  clearly  misread  Is  incomprehensible. 

The  suggestion  that  the  city  only  speaks 
through  its  ordinances  is  perfectly  sound. 
The  court  entertained  no  doubt  as  to  that 
The  decision  is  not  rested  on  the  testimony 
of  the  aldermen,  but  on  the  testimony  of  Col- 
lins himself,  and  of  Cagle.  It  clearly  ap- 
pears from  this  testimony  that  Collins  told 
Cagle  that  if  he  should  be  elected,  he  would 
have  to  assess  the  taxes,  collect  the  taxes, 
and  perform  all  the  other  duties  of  marshal, 
for  only  $40  per  month;  that  he  (Collins) 
had  been  acting  on  this  basis,  and  had 
throughout  his  whole  Incumbency  so  acted. 
Nor  Is  the  principle  of  contracts  by  public 
officers  to  Increase  or  diminish  the  compen- 
sation fixed  for  them  by  law  Involved  here. 
It  is  elementary.  The  authorities  cited  by 
counsel  (Greenh.  Pub.  Pol.  350;  Insurance 
Co.  v.  Brainard,  72  Iowa,  130,  33  N.  W.  603, 
and  McConkey  v.  Chapman,  58  Iowa,  281,  12 
N.  W.  295)  announce  merely  this  elementary 
principle;  and  Boardman  v.  Thompson,  25 
Iowa,  487,  and  Adye  v.  Hanna,  47  Iowa,  264, 
the  attorney's  cases,  add  nothing  to  It.  The 
case  which  Is  in  point  directly  here,  and 


which  is  decisive  In  support  of  the  view  tak- 
en by  us  in  an  almost  identical  case,  is 
Hobbs  v.  City  of  Yonkers,  102  N.  Y.  13,  5 
N.  E.  778,  to  which  we  call  counsel's  spe- 
cial attention.  There  the  law  allowed  the 
treasurer,  at  the  time  he  was  appointed  by 
the  city  council,  1  per  cent  on  all  payments 
made  by  him;  but  the  city  council,  by  an 
amendment  of  the  charter  afterwards  made, 
was  allowed  to  fix  the  salary  at  $2,000  per 
annum.  This  it  did  not  do  on  its  minutes, 
but  a  written  agreement  to  that  effect  was 
made  between  the  city  council  and  the  treas- 
urer. He  sued  for  the  fees,  after  getting 
the  $2,000.  The  court  says:  "When  the 
plaintiff  was  appointed,  he  was  entitled  to  a 
percentage  on  all  moneys  received  by  him, 
and  no  authority  existed  In  the  common 
council  to  change  the  compensation  thus  fix- 
ed, and  the  writing  signed  by  the  plaintiff 
was,  of  Itself,  inoperative  for  any  such  pur- 
pose. Nor  was  any  sum  afterward  fixed  by 
action  of  the  common  council,  or  any  new 
appointment  of  the  plaintiff  made,  tie  re- 
mained in  office  until  his  successor  was  ap- 
pointed, discharging  the  duties  as  he  had 
previously  done,  and  receiving  a  compensa- 
tion of  $2,000  a  year  therefor.  Each  year  he 
rendered  an  account  and  paid  all  his  receipts 
Into  the  city  treasury,  except  that  he  retain- 
ed the  sum  of  $2,000  annually,  which  was 
allowed  him  for  his  compensation.  Upon 
this  basis  his  accounts  were  adjusted,  and 
during  the  whole  of  his  term  as  city  treas- 
urer he  made  no  claim  for  any  further  com- 
pensation than  the  amount  which  had  been 
agreed  upon.  The  agreement  was  a  volun- 
tary one.  •  •  •  The  agreement  was  en- 
tered into,  and  was  fully  performed  and  ex- 
ecuted. It  was  not  an  executory  agreement, 
against  which  a  party  could  set  up  any  le- 
gal defense,  and  justify  his  refusal  to  per- 
form the  same.  All  of  its  conditions  had 
been  carried  into  effect  and  executed  be- 
fore this  action  was  commenced,  with  the 
consent  and  approval  of  all  the  parties.  As 
we  have  seen,  the  plaintiff  had  settlements 
with  the  common  council  annually  upon  the 
basis  of  this  agreement  assuming  that  it 
was  valid  and  effectual,  and  thus  he  preclud- 
ed himself  from  repudiating  the  same." 
The  "basis"  here  was  the  settlements  and 
payments  made  by  Collins  throughout  his 
term,  as  testified  to  by  himself  and  in  his 
admissions  to  Cagle;  and  as  to  the  3  per 
cent  it  was  an  executed  agreement 

The  only  hesitation  we  have  felt  has  been 
as  to  whether  we  should  not  have  reversed 
the  judgment  generally  as  to  the  5  per  cent 
commissions,  as  well  as  to  the  3  per  cent.; 
but  we  have  thought  that  as  to  the  3  per 
cent,  Collins  had  his  salary  in  his  own 
hands,  was  directed  to  "retain  It,"  and  hence 
the  payment  was  clearly  voluntary  as  to  the 
3  per  cent;  but  the  5  per  cent  commissions 
were  a  debt  due  from  the  city.  They  were 
not  to  be  retained.  There  was  no  payment 
of  them  by  Collins  to  the  city  in  any  proper 
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sense,  as  of  payment  of  the  3  per  cent.,  and 
hence,  with  hesitation,  we  held  that  he  coald 
Tecover  the  5  per  cent,  commissions.  The 
court,  in  Hobbs  v.  City  of  Yonkers,  supra, 
after  referring  to  the  argument  made,  as 
here,  that  a  contract  to  increase  or  dimin- 
ish compensation  of  a  public  officer  fixed  by 
law  Is  void,  says,  as  we  say:  "These  cases 
are  clearly  distinguishable  from  the  one  now 
considered.  The  plaintiff  here  recelveu  in- 
to his  hands  sufficient  to  pay  the  amount  of 
fees  to  which  he  was  entitled,  which  were 
fixed  by  law,  and  voluntarily  paid  the  same 
over  to  the  city,  less  the  amount  agreed  up- 
on. •  He  has  thus,  by  his  own  act,  es- 
topped himself  from  claiming  the  benefit  of 
the  principle  decided  in  the  cases  cited." 
And  so  Collins  is  estopped  here.  This  New 
York  case  was  exhaustively  argued,  and  Is 
decisive  against  all  counsel's  contentions. 
Howe's  Case  is  obviously  not  in  point  on  the 
facts  of  record. 

We  have  thus,  at  unusual  length,  respond- 
ed to  the  suggestion  of  error.  We  nave 
done  so  out  of  deference  to  the  very  great 
ability  of  the  counsel  for  appellee.  We  have 
wished  to  satisfy  him  that  we  do  not  set 
forth  at  large  always  the  authorities  sup- 
porting our  views,  desiring  to  say  only  what 
is  essential,  and  that  this  court  "overlooks" 
no  fact  which  a  record  contains,  and  falls 
to  carefully  read  no  relevant  authority  cited 
by  counsel.  The  desire  of  the  advocate  to 
win  his  cause  cannot  exceed  the  concern 
felt  by  this  court  to  know  thoroughly  the 
case  made  by  the  record,  and  to  decide  just 
that  precise  case  on  that  record.  The  sug- 
gestion is  overruled. 


CHAPMAN  et  al.  v.  BBRRT. 
(Supreme  Court  of  Mississippi.    Oct  28,  1895.) 
Garnishment— Property  Subject  to  Process— 

Laborer's  Waobs— Exemptions. 

1.  Code  1892.  §  1963,  subd.  10a,  exempts 
from  seizure  under  legal  process  "the  wages  of 
every  laborer  or  person  working  for  wages,  be- 
ing the  head  of  a  family,  to  the  amount  of 
$100."  Held,  that  on  the  first  of  each  month,  or 
whenever,  by  a  contract  of  employment,  the 
wages  of  a  laborer,  not  exceeding  $100,  are  due 
and  payable,  he  has  the  right  to  demand  and  re- 
ceive them,  notwithstanding  his  employer  has 
been  garnished. 

2.  In  a  garnishment  proceeding  on  a  judg- 
ment against  a  laborer,  it  appeared  that,  when 
the  writ  was  served,  the  garnishee,  his  employ- 
er, owed  him  $81,  one  month's  wages;  and 
that  when  the  writ  was  returnable  and  the  gar- 
nishee answered,  three  months  afterwards, 
there  was  due  him  $121.10.  Held,  that  the  en- 
tire sum  was  exempt  to  such  laborer,  under 
Code  1892,  8  1963,  subd.  10a,  exempting  from 
seizure  under  legal  process  the  wages  of  eyery 
laborer  or  perse  n  working  for  wages,  being  the 
head  of  a  family,  to  the  amount  of  $100. 

Appeal  from  circuit  court.  Hinds  county;  J. 
B.  Chrisman,  Judge. 

Action  by  J.  P.  Berry  against  Henry  Chap- 
man, in  which  there  was  a  judgment  for  plain- 
tiff, on  which  a  writ  of  garnishment  was  Is- 


sued and  served  on  the  Alabama  ft  Vlcksburg 
Railway  Company.  From  a  Judgment  In  fav- 
or of  plaintiff  for  the  full  amount  of  all  the 
wages  due  defendant  at  the  time  the  writ  of 
garnishment  was  served,  and  what  became 
due  before  the  answer  was  filed,  less  $100, 
defendant  and  the  railroad  company  appeal 
Reversed. 

J.  P.  Berry  recovered  a  judgment  against 
Henry  Chapman  In  the  circuit  court  of  Hinds 
county.  On  the  8th  day  of  April,  1893,  a 
writ  of  garnishment  was  Issued,  and  served 
on  the  Alabama  ft  Vlcksburg  Railway  Com- 
pany on  the  same  day.  The  writ  was  re- 
turnable to  the  July,  1895,  term  of  said  court. 
On  the  9th  day  of  July,  1895,  the  garnishee 
answered,  setting  up  that,  at  the  time  the 
garnishment  was  served,  it  owed  Chapman 
$81,  and,  during  the  month  of  April,  Chap- 
man's wages  amounted  to  $81,  and  Chapman 
drew  from  Its  supply  cars  supplies  amounting 
to  $56.65;  that,  during  the  month  of  May, 
Chapman's  wages  amounted  to  $81.  and  he 
drew  supplies  amounting  to  $74.25;  that 
Chapman's  wages  for  the  month  of  June  were 
$81,  and  he  drew  supplies  amounting  to  $71; 
that,  adding  the  amount  of  its  indebtedness 
to  Chapman  at  the  time  the  writ  was  served 
to  the  balances  due  him  from  month  to 
month,  it  owed  him  $121  at  the  time  the 
answer  was  filed.  Chapman  claimed  the 
amount  due  him  as  exempt,  under  Code  189z, 
I  1963. 

Wm.  L.  Nugent,  for  appellants.  J.  C.  Ward 
and  A.  H.  Jayne,  for  appellee. 

WOODS,  J.  In  the  opinion  of  the  court  In 
Chandler  v.  White,  71  Miss.  161,  14  South. 
454,  it  Is  said  that  "the  one  hundred  dollars 
wages  of  the  laborer  having  a  family,  under 
section  1244,  Code  1880,  It  Is  declared,  'shall 
be  exempt  from  garnishment'  or  other  legal 
process.  It  is  exempt  from  every  garnish- 
ment, whether  sought  to  be  enforced  annually 
or  monthly.  Time  does  not  measure  the  priv- 
ilege. Whenever  the  exemption  is  sought  to 
be  subjected,  by  legal  process,  to  the  demand 
of  the  creditor,  the  exemptlonlst  may  Invoke 
the  protection  of  the  law."  In  that  case  the 
contention  of  counsel  for  the  judgment  cred- 
itor was  that  a  laborer  who  receives  $50  or 
$100  per  month  cannot  claim  the  same  as 
exempt  every  month.  In  the  attempted  main- 
tenance of  this  contention,  the  judgment  cred- 
itor took  five  successive  writs  of  garnish- 
ment against  the  employer  of  the  laborer,  by 
which  writs  it  was  sought  to  tie  up  in  the 
garnishee's  hands  the  wages  of  the  laborer 
for  several  months,  so  that  the  aggregate 
sum  of  the  monthly  wages  should  reach  and 
pass  beyond  $100.  In  the  case  at  bar  the 
Judgment  creditor  sought  to  tie  up  and  have 
applied  to  his  judgment  the  entire  monthly 
wages  of  his  debtor  for  three  or  four  months 
under  one  writ  of  garnishment,  executed  in 
April,  and  returnable  in  July,  less  $100,  ex- 
empt as  wages.  This  view  was  adopted  by 
the  court  below,  and  judgment  was  entered 
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accordingly.  Tbe  action  was  erroneous,  and 
rests  upon  a  rigid  adherence  to  the  letter  of 
the  law  of  garnishment,  as  contained  in  chap- 
ter 55,  Code  1892,  and  in  failing  to  give  vital 
efficacy  to  that  provision,  subdivision  a  of 
the  tenth  head  of  the  first  section  of  our 
law  of  exempt  property,  found  In  chapter  45 
of  the  Code,  by  which  "the  wages  of  every 
laborer  or  person  working  for  wages,  being 
the  head  of  a  family,  to  the  amount  of  one 
hundred  dollars,"  are  made  exempt  from  sei- 
zure under  legal  process.  The  humane  and 
wise  purpose  of  this  exemption  law  was  to 
secure,  not  only  to  the  laborer,  but  the  fam- 
ily of  which  he  was  head,  and  for  which,  by 
every  obligation,  legal  as  well  as  moral,  It 
was  his  duty  to  provide,  the  necessaries  and 
comforts  of  life.  His  wages,  by  law,  are  set 
apart  and  dedicated  to  that  righteous  end. 
They  are  made  absolutely  exempt  from  sei- 
zure under  legal  process,  and  we  must  give 
our  exemption  law  such  construction  as  will 
carry  its  beneficent  designs  into  effect  The 
chapter  on  garnishment  and  the  independent 
chapter  on  exemption  must  be  so  construed 
as  to  give  harmonious  effect  to  both.  The 
view  which  we  decline  to  follow  would  prac- 
tically render  nugatory  this  salutary  provi- 
sion exempting  the  wages  of  laborers.  If,  by 
successive  service  of  writs  of  garnishment,  as 
was  attempted  in  Chandler  v.  White,  supra, 
or  by  a  single  writ  returnable  to  a  term  of 
court  long  subsequent  to  its  execution,  as  was 
done  in  the  present  case,  the  debtor  can  ag- 
gregate the  small  monthly  wages  to  an 
amount  in  excess  of  the  exemption,  and  seize 
this  excess,  no  matter  how  great  his  judg- 
ment may  be.  it  will  be  readily  seen  that 
both  the  laborer  and  his  family  may  come  to 
actual  want,  and  the  statute  for  their  protec- 
tion would  be  rendered  nugatory.  Under  the 
mistaken  view  which  prevailed  below,  the 
laborer  would  be  deprived  of  his  small  wa- 
ges, payable  at  short  intervals,  until  his  cred- 
itor's debt  had  been  satisfied  if  the  laborer 
continued  in  the  service  of  the  same  em- 
ployer, or  he  would  be  driven  to  seek  em- 
ployment, and,  if  successful  in  finding  it,  he 
would  again  be  forced  to  leave  the  second 
employment,  after  a  writ  of  garnishment  had 
been  served,  and  once  more  engage  In  his 
wandering  search  for  a  third  engagement, 
and  so  on  Indefinitely,  his  family  meanwhile 
subjected  to  all  the  hardship  and  want  inci- 
dent to  such  vicissitudes  of  evil  fortune.  The 
true  view  is  that  on  the  1st  of  each  month, 
or  whenever,  by  the  contract  of  employment, 
the  wages,  not  exceeding  $100,  are  due  and 
payable,  the  laborer  has  the  right  to  demand 
and  receive  them,  notwithstanding  his  em- 
ployer may  have  been  garnished.  When  the 
garnishment  writ  was  served  In  this  case  on 
April  1,  1895,  and  the  railway  company's  an- 
swer showed  that  it  owed  Its  servant  $81 
for  wages,  the  judgment  creditor  took  noth- 
ing by  its  writ,  for  the  wages  then  due  for 
the  wages  were  not  gamishable,  and  the 
servant  had  the  right  to  demand  payment  of 


his  employer,  notwithstanding  the  service  of 
the  writ;  and,  in  like  manner,  the  wages  for 
April,  May,  and  June,  as  they  respectively  fell 
due  (provided,  always,  the  employer  did  not 
have  more  than  $100  of  the  laborer's  wages 
in  his  hands),  were  absolutely  exempt  from 
seizure  under  legal  process,  no  matter  wheth- 
er by  one  writ  or  a  half  dozen  successive 
writs,  and  the  railway  company  might  and 
should  have  paid,  according  to  the  tenor  of  its 
contract,  the  monthly  wages  to  the  laborer. 
Similar  statutes  In  other  states  have  received 
consideration,  and  such  construction  given 
them  as,  we  think,  must  be  given  our  own. 
Our  statute  was  designed  to  secure  to  labor- 
ers and  their  families  the  small  fruits  of  their 
toil,  and  we  feel  bound  to  give  It  such  proper 
and  liberal  interpretation  as  will  give  life 
and  force  to  that  wise  and  humane  design. 
See  Bliss  v.  Sinith,  77  III.  359;  Collins  v. 
Chase,  71  Me.  434;  Hall  v.  Hartwell,  142 
Mass.  447,  8  N.  E.  333.  The  case  of  Bremer 
v.  Mohn  (Pa  St.),  found  In  32  Atl.  92,  involves 
no  construction  of  statutes  of  exemption  for 
wages,  and,  on  other  grounds,  Is  distinguish- 
able from  the  case  in  hand. 

It  is  contended,  however,  by  counsel  for  ap- 
pellee, that,  if  their  chief  contention  is  thought 
by  us  to  be  not  sound,  yet,  under  the  amend- 
ed answer  of  the  garnishee,  Judgment  should 
be  rendered  for  $20.10.  The  answer  does  not 
admit  an  indebtedness  of  $120.10,  but  states 
certain  facts  by  which  the  various  balances, 
after  deducting  from  each  month's  wages  of 
$100  the  amounts  paid  to  or  accounted  for 
with  the  laborer  monthly,  if  added  to  the  $81 
due,  when  the  garnishment  was  served  in 
April,  amount  to  $121.  But  we  have  already 
seen  that  this  $81  wages  for  March  was  ex- 
empt from  seizure  under  legal  process,  was 
not  gamishable,  and  that  the  judgment  cred- 
itor acquired  nothing  by  the  service  of  his 
writ  at  that  time.  Let  the  garnishee  be  dis- 
charged on  its  answer.  Judgment  according- 
ly. 


BALDWIN  v.  MORGAN. 
(Supreme  Court  of  Mississippi.    Oct  28,  1895.) 
Pleading— Itemized  Account—  Wn  rn  Np.cess art. 

In  an  action  under  Code  1892.  §  2G84,  to 
enforce  the  claim  of  a  laborer  on  crops  raised  on 
defendant's  place,  where  the  claim  is  on  a  con- 
tract of  employment  by  the  month,  at  a  fixed 
and  definite  sum,  no  itemized  account  need  or 
can  be  filed  by  plaintiff. 

Appeal  from  circuit  court,  Hinds  county; 
J.  B.  Chrisman,  Judge. 

Action  by  T.  B.  Morgan  against  E.  B. 
Baldwin,  under  Code  1892,  |  2684,  to  enforce 
the  claim  of  a  laborer  on  certain  crops  raised 
on  defendant's  place,  commenced  in  Justice's 
court,  and  taken  by  defendant,  on  appeal,  to 
the  circuit  court.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

The  action  was  brought  by  filing  an  affida- 
vit alone,  without  an  Itemized  account  of  the 
claim.  Upon  this  a  writ  of  seizure  Issued,  and 
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the  crop  was  seized  and  held  until  bonded. 
On  the  trial  before  the  justice  of  the  peace, 
objection  was  made  to  the  absence  of  the 
Itemized  account,  and  overruled.  In  the  cir- 
cuit court  a  motion  was  made  to  quash  the 
writ  and  dismiss  the  action  because  of  the 
absence  of  the  itemized  account.  The  mo- 
tion was  overruled,  and  the  case  allowed  to 
proceed  upon  the  filing  of  an  Itemized  ac- 
count.   Defendant  excepted. 

E.  E.  Baldwin,  In  pro.  per.  Ben  H.  Wells, 
for  appellee. 

COOPER,  0.  J.  The  appellee's  claim 
against  appellant  was  not  upon  open  account, 
but  upon  a  contract  of  employment  by  the 
month,  at  a  fixed  and  definite  sum.  The  af- 
fidavit contained  as.  full  information  as -could 
be  given  by  filing  an  independent  paper.  The 
claim  did  not  consist  of  "items,"  and  there- 
fore an  "Itemized  account"  could  not  be 
filed.  An  item  is  an  article;  a  separate 
particular  In  an  account  Webst  Diet  The 
judgment  Is  affirmed. 


LEHMAN  v.  PORTER,  City  Clerk. 
(Supreme  Court  of  Mississippi.  Oct  28,  1895.) 
Local  Option  Election — Law  Govehning. 
An  election  under  Code,  §  1610,  to  de- 
termine whether  a  county  will  adopt  the  provis- 
ions of  the  local  option  law,  is  not  controlled  by 
Const.  |  240,  providing  that,  prior  to  January 
1,  1896,  elections  by  the  people  in  the  state  shall 
be  regulated  by  an  ordinance  of  the  convention; 
nor  is  it  "a  matter"  submitted  for  determina- 
tion by  the  electors,  witnin  the  meaning  of 
said  ordinance. 

Appeal  from  circuit  court,  Hinds  county; 
J.  B.  Chrisman,  Judge. 

Petition  for  mandamus  by  Aron  Lehman 
to  compel  D.  P.  Porter,  Jr.,  to  file  a  petition 
for  a  license  to  retail  Intoxicating  liquors. 
A  demurrer  to  the  petition  was  sustained, 
and  petitioner  appeals.  AinVrmed. 

The  petition  avers  that  on  the  2d  day  of 
July,  1895,  petitioner  presented  to  said  Por- 
ter, clerk,  etc.,  a  petition  in  writing  for  the 
Issuance  of  license  to  petitioner  to  retail  vi- 
nous, alcoholic,  malt  intoxicating,  and  spirit- 
uous liquors  in  less  quantities  than  one  gal- 
lon In  said  city,  by  said  mayor  and  board  of 
aldermen,  and  recommending  petitioner,  who, 
as  stated  therein,  is  a  citizen  and  resident 
of  said  city,  county,  and  state,  and  to  be  of 
good  reputation,  and  a  sober  and  suitable 
person  to  receive  such  license,  which  was 
duly  signed  by  a  majority  of  the  qualified 
voters  resident  In  said  city.  That  petitioner, 
upon  presentation  of  said  petition,  requested 
said  Porter  to  file  same,  as  clerk  of  said 
mayor  and  board  of  aldermen,  as  a  record 
of  his  office,  so  the  petitioner  might  procure 
said  petition  for  publication,,  as  required  by 
law,  so  that  It  might,  In  due  course  of  time, 
be  presented  to  said  board  for  the  issuance 
of  license  thereon.  That  said  Porter,  disre- 
garding his  duty  in  the  premises,  and  to  pe- 


titioner's damage,  refused  to  file  said  peti- 
tion, upon  the  sole  ground  that  on  the  31st 
day  of  July,  1894,  there  was  held  in  said 
county  of  Hinds  a  local  option  election,  un- 
der chapter  37  of  the  Code  of  1892,  and  that 
the  result  of  said  election  was  against  the- 
sale  of  liquor.  The  petition  avers  that  on- 
said  day  there  was  a  pretended  election  held 
in  said  county  under  said  chapter  of  the 
Code,  and  the  declared  result  by  the  commis- 
sioners appointed  by  the  board  of  supervis- 
ors to  hold  said  election  was  that  a  majority 
of  the  votes  cast  were  against  the  sale,  but 
that  the  said  election,  and  the  declared  re- 
sult thereof,  were  Illegal  and  utterly  void, 
because  the  election  ordinances  of  the  con- 
stitution of  1890  applied  to  the  election  under 
the  dram-shop  chapter,  and  hence,  as  the  bal- 
lots did  not  conform  to  the  ordinances,  the 
election  was  void;  that  the  dram-shop  chap- 
ter required  official  ballots  to  be  used,  and 
that  the  election  should  be  conducted  in  ac- 
cordance with  the  chapter  on  registration 
and  election,  and  the  election  was  void  be- 
cause of  noncompliance  with  such  provisions; 
that  the  board  of  supervisors  directed  that 
the  election  should  be  In  accordance  with 
the  chapter  on  registration  and  elections,  as 
far  as  applicable,  and  the  question  to  be 
voted  on  was  whether  such  liquors,  drinks, 
etc.,  "vinous,  alcoholic,  malt  Intoxicating,  or 
spirituous  liquors,"  should  be  sold;  and  that 
the  election  was  not  conducted  In  accordance 
with  said  chapter,  In  that  the  form  of  the- 
ballot  thereby  required  was  not  used,  and  the 
return  of  the  commissioners  showed  affirma- 
tively that  the  votes  cast  were  for  and 
against  the  sale  of  "intoxicating  liquors," 
and  not  as  specified  by  law;  and  the  order 
of  the  board  of  supervisors,  and  therefore 
the  election  was  void.  A  demurrer  was  sus- 
tained to  this  petition,  and  petitioner  ap- 
pealed. 

Calhoon  &  Green,  for  appellant  William- 
son &  Potter,  for  appellee. 

COOPER,  0.  J.  The  election  held  under 
section  1610  of  the  Code,  to  determine  wheth- 
er the  provisions  of  the  chapter,  of  which  It 
Is  a  part,  prohibiting  the  sale  of  Intoxicating 
liquors  within  the  limits  of  Hinds  county, 
was  not  an  election  controlled  by  the  pro- 
visions of  the  constitution,  nor  "a  matter" 
submitted  for  determination  by  the  electors- 
wlthln  the  ordinance  of  the  convention. 
Bew  v.  State,  71  Miss.  1,  13  South.  80S.  Af- 
firmed. 


HUGHSTON  et  al.  v.  NAIL  et  a! 

(Supreme  Court  of  Mississippi.    Nov.  18. 1895.> 

Limitation  or  Actions— Death  ot  Pahtt— 
Statute. 

Under  Code  1880,  §  2683.  extending  the 
time  within  which  personal  actions  may  be 
brought  in  case  of  the  death  of  the  person  en- 
titled to  bring,  or  liable  to,  such  set  ion  to  one 
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year  from  the  date  of  raeh  death,  an  action  will 
become  barred  without  reference  to  the  ap- 
pointment of  an  administrator  or  executor  for 
the  estate  of  a  decedent. 

Appeal  from  chancery  court,  Attala  county; 
T.  B.  Graham,  Chancellor. 

Bill  In  chancery  by  It  J.  Hughston,  as 
administrator  of  the  estate  of  8.  V.  Hugh- 
ston,  and  others,  against  Mm  M.  J.  Nail  and 
others,  as  heirs  at  law  of  A.  I*.  Nail,  deceas- 
ed. Decree  for  defendants,  and  plaintiffs  ap- 
peal. Affirmed. 

On  the  10th  day  of  June,  1892,  R.  J.  Hugh- 
ston,  the  administrator  of  the  estate  of  8.  Y. 
Hughston,  and  the  heirs  at  law  of  said  Hugh- 
ston's  estate,  filed  their  bill  in  the  chancery 
court  of  Attala  county  against  Mrs.  M.  J. 
Nail,  the  widow  of  A.  L.  NalL  and  the  other 
heirs  of  A.  L  Nail,  in  which  they  allege  that 
S.  V.  Hughston  died  on  the  7th  day  of  March, 
1888,  leaving  complainants  his  heirs  at  law, 
and  his  son  R.  J.  Hughston  was  appointed 
administrator  of  his  estate;  that  their  father 
sold  the  land  described  in  the  bill  to  A.  L 
Nail,  and  A.  L.  Nail  executed  three  promis- 
sory notes  for  the  purchase  money,  of  (897 
each,  all  dated  April  22,  1879,  the  first  to 
mature  November  1,  1879,  the  second  the  1st 
of  November,  1880,  and  the  last  on  the  1st 
of  November,  1881;  that  the  first  note  was 
paid,  and  the  remaining  notes  were  still  un- 
paid; that  A.  L.  Nail  died,  intestate,  March 
4,  1885,  in  possession  of  the  land,  under  a 
contract  of  purchase,  and  left  surviving  the 
defendants,  some  of  whom  are  minors;  that 
there  had  never  been  any  administration  on 
the  estate  of  A.  L  Nail,  and  he  died  before 
the  expiration  of  the  time  prescribed  to  bar 
the  two  notes.  The  bill  prayed  for  a  decree 
condemning  the  land  to  be  sold  to  pay  the 
purchase  money,  or  for  a  decree  canceling 
an  1  annulling  the  deed  made  by  S.  V.  Hugh- 
ston to  A.  L  Nail,  because,  the  purchase 
money  not  being  paid,  there  was  no  consid- 
eration to  uphold  the  deed;  and,  if  mistaken 
in  this,  they  ask  for  a  decree  compelling  the 
defendants  to  specifically  perform  the  con- 
tract for  the  land.  Defendants  answered, 
admitting  the  facts  as  set  out  in  the  bill,  and 
set  up  the  bar  of  the  statute  of  limitations. 
Complainants  filed  exceptions  to  the  an- 
swers, in  which  they  insist  that  the  answers 
are  not  sufficient,  because  they  admit  that 
there  has  never  been  any  administration  on 
the  estate  of  A.  L.  Nail,  and,  there  being  no 
legal  representative  qualified  as  such  of  said 
decedent's  estate,  the  statute  of  limitations 
will  not  ran,  under  section  2182  of  the  Code 
of  1871;  and  that,  if  the  notes  were  not 
barred  at  the  death  of  A.  L.  Nail,  they  are 
not  barred  at  alL  The  exceptions  were  over- 
ruled, and  complainants  filed  an  amended 
bllL  in  which  they  charge  that  defendants 
are  estopped  from  setting  up  the  statute  of 
limitations,  because  the  complainants  called 
upon  Mrs.  M.  J.  Nail,  who  was  then  living 
on  the  land,  in  the  year  18S9,  when  she 
told  complainants  that  she  and  her  children 


were  unable  to  carry  out  the  contract  of  pur- 
chase, and  asked  complainants  to  take  the 
land  back,  which  was  agreed  to,  and  com- 
plainants put  a  tenant  In  possession,  who 
remained  there  for  two  years,  when  he  was 
wrongfully  put  out  by  defendants;  and  that, 
because  of  the  aforesaid  agreement,  the  notes 
had  become  barred.  Mrs.  Nail  answered,  ad- 
mitting the  agreement,  but  insisted  that  she 
did  it  without  knowing  her  legal  rights  in 
the  premises.  The  other  defendants  answer- 
ed, denying  all  knowledge  of  the  agreement, 
and  that  they  ever  consented  to  it  in  any 
way.  On  final  hearing,  the  court  dismissed 
the  original  and  the  amended  bill,  and  from 
that  decree  complainants  appealed. 

Dodd  ft  Armistead,  for  appellants.  Allen  & 
McCool,  for  appellees. 

WOODS,  J.  The  notes  sued  on  were  barred 
under  section  2683,  Code  1880.  In  Weir  v. 
Monahan,  67  Miss.  434,  7  South.  291,  this  sec- 
tion was  considered,  and  the  question  pre- 
sented by  appellants  determined  adversely 
to  the  contention  of  their  counsel  In  the  pres- 
ent case.  The  cases  cited  and  relied  on  for 
reversal,  via.  Clayton  v.  Merrett,  52  Miss. 
353;  Cook  v.  Reynolds,  58  Miss.  243,  and 
Boyce  v.  Francis,  56  Miss.  573,  were  all  de- 
termined under  section  2162,  Code  1871, 
while  that  Code  was  the  law  of  the  land, 
and  before  the  Code  of  1880  was  in  existence. 
The  decree  of  the  court  below  followed  Weir 
v.  Monahan,  and  is  correct  There  is  nothing 
in  the  case  to  support  appellants'  invocation 
of  the  doctrine  of  estoppel.  Affirmed. 


MERCHANTS'  NAT.  BANK  OF  VICKS- 
BURO  v.  MERIDIAN  SASH  & 
BLIND  FACTORY. 
(Supreme  Court  of  Mississippi.    Nov.  18,  1895.) 
Appeal—  Rboord— Evidbkcb— Rsvibw. 
When  the  record  does  not  disclose  evi- 
dence sufficient  to  make  out  appellant's  case,  as 
contended  for  on  appeal  the  assignments  of 
error  are  not  maintainable. 

Appeal  from  circuit  court,  Lauderdale  coun- 
ty;' S.  H.  Terra  1,  Judge. 

Action  by  the  Merchants'  National  Bank  of 
Vickaburg  against  the  Meridian  Sash  &  Blind 
Factory  for  lumber  sold  and  delivered. 
From  a  Judgment  in  favor  of  plaintiff,  plain- 
tiff and  defendant  appeal.  Affirmed. 

Action  of  assumpsit  by  appellant  against 
appellee  in  the  circuit  court  of  Lauderdale 
county  to  recover  the  sum  of  $1,392.09,  the 
price  of  five  car  loads  of  lumber  shipped  de- 
fendant on  March  26,  April  4,  April  5,  April 
11,  and  April  16,  1894.  Defendant  pleaded 
the  general  issue.  The  real  defense  of  de- 
fendant was  that  the  letters  ordering  the 
lumber  ordered  lumber  of  certain  grades,  and 
the  lumber  shipped  did  not  come  up  to  the 
grade.  Plaintiff  proved  the  correctness  of 
the  account,  and  rested.  Defendant,  over  the 
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objection  of  plaintiff,  Introduced  testimony  to 
the  effect  that  the  lumber  did  not  come  up  to 
the  grades  ordered.  This  evidence  was  that 
the  order  called  for  first  and  second  grade 
lumber,  and  that  no  part  of  it  was  first  grade, 
and  only  a  small  part  second  grade,  about  40 
per  cent  third  grade,  and  balance  worthless. 
Defendant  Insisted  that  it  was  only  bound 
to  pay  the  value  of  the  lumber  according  to 
actual  grade.  Plaintiff  contended  that,  as 
defendant  did  not  offer  to  return  the  lumber 
or  any  part  of  it,  and  used  part  of  it,  It  was 
bound  to  pay  the  contract  price.  That  the 
delivery  was  at  Vicksburg,  and  defendant 
was  bound  to  take  all  the  lumber  or  none; 
to  pay  the  contract  price,  or  return  or  decline 
to  receive  the  lumber.  The  court  below  held 
that  defendant  had  the  right  to  reject  that 
part  of  the  lumber  not  coming  up  to  grade, 
without  offering  to  return  It,  and  was  only 
bound  to  pay  the  market  value  of  the  lum- 
ber, and  not  the  contract  price.  There  was 
a  verdict  and  judgment  for  plaintiff  for 
$1,0.10,  from  which  plaintiff  appealed,  and 
defendant  prosecuted  a  cross  appeal. 

Miller,  Smith  &  Hlrah  and  Fewell  &  Bra- 
han,  for  plaintiff.  Miller  &  Baa  kin,  for  de- 
fendant. 

COOPER,  a  J.  In  view  of  the  fact  that 
the  record  does  not  disclose  when  the  bills  of 
the  lumber  shipped  were  forwarded  to  the 
defendant,  we  think  the  plaintiffs  case,  as 
contended  for  by  counsel  here,  is  not  made 
out,  and  therefore  the  errors  he  assigns  are 
not  maintainable.  Certainly,  the  defendant 
has  no  just  cause  of  complaint  against  the 
judgment,  and  It  is  affirmed. 


RICHBBROER  v.  AMERICAN  EXP.  CO. 
{Supreme  Court  of  Mississippi.    Jan.  0,  1806.) 

Willful  ahd  Wrongful  Act  or  Sbrvaht— 
Liability  or  Ma&tbk. 
In  an  action  for  personal  injuries  a  de- 
murrer was  sustained  to  a  declaration  which 
averred  that  defendant  express  company's  agent 
overcharged  plaintiff  for  some  matter  of  ex- 
press; that  plaintiff  complained  to  defendant's 
general  agent. -and  requested  the  local  agent  to 
refund;  that  later  plaintiff  was  in  defendant's 
office  on  other  business,  and  the  agent  inform- 
ed him  that  he  wished  to  repay  the  overcharge; 
that  he  required  plaintiff  to  sign  a  receipt  for 
the  money;  that  "immediately,  while  plaintiff 
was  then  in  the  office  of  defendant,  the  agent 
willfully  and  wrongfully  cursed  and  maltreated 
plaintiff  "because  plaintiff  had  demanded  and 
received"  the  overcharge.  Held,  that  the  acts 
and  declarations  of  the  agent  were  a  part  of  the 
res  gestae,  and  therefore  the  company  was  lia- 
ble for  the  injuries  inflicted.  McCoy  v.  Mc- 
Kowen,  28  Miss.  487,  and  Railroad  Co.  v.  Har- 
rison, 48  Miss.  112,  overruled. 

Appeal  from  circuit  court,  Coahoma  coun- 
ty; R.  W.  Williamson,  Judge. 

"To  be  officially  reported." 

Action  by  George  Richberger  against  the 
American  Express  Company  to  recover  for 
personal  injuries  willfully  and  wrongfully 


Inflicted.  From  a  judgment  In  favor  of  de- 
fendant, plaintiff  appeals.  Reversed. 

Cook  &  Yerger,  for  appellant.  D.  A.  Scott, 
for  appellee. 

WHITFIELD,  J.  Plaintiff  had  been  made 
to  pay  an  overcharge  on  express  matter  from 
Clarksdale  to  Tulwiler,  in  this  state,  by  the 
local  agent  of  appellee,  and  the  general 
agent  had  been  seen,  and  stated  that  the 
matter  would  be  arranged.  Plaintiff  saw 
the  local  agent  about  It  on  December  25th, 
but  was  put  off.  Subsequently,  the  declara- 
tion avers,  "said  plaintiff,  on  or  about  the 
first  day  of  January,  1896,  went  to  the  office 
of  said  express  company,  upon  business  with 
said  company,  when  said  agent  of  said 
company,  in  charge  of  the  office,  informed 
plaintiff  that  he  then  and  there  desired  to 
refund  to  plaintiff  the  said  overcharge,  and 
did  then  and  there  pay  to  plaintiff  said  over- 
charge, and  required  plaintiff  then  and  there 
to  sign  a  receipt  for  same,  and  when  the 
said  plaintiff  signed  and  delivered  said  re- 
ceipt to  said  agent,  the  said  agent  did  then 
and  there,  immediately  upon  the  reception  of 
said  receipt,  and  while  plaintiff  was  there 
in  the  office  of  said  company,  willfully,  wan- 
tonly, oppressively,  and  wrongfully  curse, 
abuse,  insult,  and  maltreat  plaintiff,  because 
plaintiff  had  demanded  and  received  from 
said  company  said  overcharge,"  etc  The 
old  doctrine  of  M'Manus  v.  Crickett  1  East 
106,  that  the  master  Is  never  liable  for  the 
willful  or  malicious  act  of  his  servant  (like 
the  early  doctrine  that  a  corporation  was 
never  so  liable,  which  latter  doctrine  arose 
out  of  the  early  misconception  of  the  nature 
of  a  corporation.  See  5  Thomp.  Corp. 
M  6275,  6277,  6280,  6208),  has  long  since  been 
repudiated.  Oowen,  J.,  put  the  whole  argu- 
ment for  the  opposite  view  in  a  single  sen- 
tence when  he  said,  in  Wright  v.  Wilcox,  19 
Wend.  843,  that  "the  dividing  line  was  the 
willfulness  of  the  act"  But  the  whole  ar- 
gument against  liability,  on  such  reason- 
ing, Is  definitely  and  conclusively  answer- 
ed in  Thompson  on  Corporations,  where  the 
whole  question  Is  exhaustively  treated.  Says 
this  author,  in  section  6298:  "The  courts 
which  have  so  ruled  nave,  proceeded  on  the 
theory  that  authority  from  the  master  to 
the  servant  to  commit  a  willful  wrong  will 
not  be  Implied,  and  that  the  servant  when 
so  acting  will  therein  be  deemed  to  act,  not 
for  his  master,  but  for  himself.  If  he  makes 
use  of  his  master's  property  in  committing 
this  wrong,  he  will  be  deemed,  according  to 
the  fantastic  reasoning  of  Lord  Kenyon,  la 
M'Manus  v.  Crickett,  borrowed  from  Roile's 
Abridgment  to  have  acquired,  for  the  time 
being,  a  special  property  therein.  The  fal- 
lacy of  this  reasoning  was  that  It  made  a 
certain  mental  condition  of  the  servant  the 
test  by  which  to  determine  whether  he  was 
acting  about  his  master's  business  or  not 
Moreover,  with  respect  of  all  Individual  acts 
done  by  a  servant  in  the  supposed  further- 
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ance  of  his  master's  business,  It  clothed  the 
master  with  immunity  if  the  act  was  right, 
t>ecause  it  was  right;  and  if  it  was  wrong, 
It  clothed  him  with  a  like  immunity  because 
It  was  wrong.  He  thus  got  the  benefit  of 
-all  his  servant's  acts  done  for  him,  whether 
right  or  wrong,  and  escaped  the  burden  of 
all  Intentional  acts  done  for  him  which  were 
wrong.  Under  the  operation  of  such  a  rule, 
It  would  always  be  more  safe  and  profitable 
for  a  man  to  conduct  his  business  vicariously 
than  in  his  own  person.  He  would  escape 
liability  for  the  consequences  of  wrong  acts 
•connected  with  his  business  springing  from 
the  imperfection  of  human  nature,  because 
done  by  another,  for  which  he  would  be  re- 
sponsible if  done  by  himself.  Meanwhile  the 
public,  obliged  to  deal  or  come  hi  contact 
with  his  agents,  for  intentional  injuries  done 
by  them  might  be  left  wholly  without  re- 
dress. A  doctrine  so  fruitful  of  mischief 
-could  not  long  stand  unshaken  in  an  en- 
lightened system  of  jurisprudence."  And  he 
states  that  it  is  repudiated  by  eminent  text 
writers,  and  the  great  weight  of  modern  au- 
thority, citing  quite  fully  the  authorities  to 
date.  He  then  clearly  shows  the  true  test 
to  be,  not  whether  the  act  was  committed  in 
pursuance  of  orders  from  the  master  or 
against  orders,  whether  the  master  ratified 
or  not,  whether  the  tort  was  willful  and 
malicious  or  not,  but  whether,  and  solely 
whether,  the  act  constituting  the  tort  was 
done  in  the  master's  business.  As  well  said 
in  Railroad  Co.  v.  Young,  21  Ohio  St  518, 
"if  the  nature  of  the  injurious  act  is  such 
as  to  make  the  master  liable  for  its  conse- 
quences, in  the  absence  of  the  particular  In- 
tention, it  is  not  perceived  how  the  presence 
of  such  intention  can  be  held  to  excuse  the 
master."  ^Sections  6299-6310,  inclusive.  He 
also  clearly  points  out  that  the  rule  is  not 
one  of  logic,  but  of  public  policy  and  neces- 
sity,—a  view  concurred  in  by  Judge  Andrews 
In  Higglns  v.  Turnpike  Co.,  46  N.  Y.,  at 
page  27,  the  reasoning  in  which  case,  and  in 
Rounds  v.  Railroad  Co.,  64  N.  Y.  129,  is  un- 
answerable. To  the  same  effect,  see  Palmer! 
▼.  RaUroad  Co.  (N.  Y.  App.)  30  N.  B.  1001; 
Cooley.  Torts,  p.  626  (1);  Meehem,  Ag.  §§  740, 
741;  and  the  authorities  cited  by  these  writ- 
ers. Judge  Thompson  is  not  alone  In  his 
criticism  of  M'Manus  v.  Crickett  supra. 
Chief  Justice  Ryan,  in  C raker  v.  Railroad 
Co.,  36  Wis.  657,  points  out  the  fact  that 
M'Manus  v.  Crickett  rested  on  Mlddleton  v. 
Fowler,  1  Salk.  282,  the  only  case  cited  in 
its  support,  and  that  that  case  was  not  a 
case  of  malice,  but  of  negligence;  and  said, 
with  great  pertinence  and  power,  that  "one 
employing  another  in  good  faith,  to  do  his 
lawful  work,  would  be  as  little  likely  to  au- 
thorize negligence  as  malice,"  and  that  "ei- 
ther would  be  equally  dehors  the  employ- 
ment" See,  also,  Express  Co.  v.  Patterson, 
73  Ind.  430;  Express  Co.  v.  Fitzner,  59  Ml  as. 
581;  Williams  v.  Insurance  Co.,  57  Miss. 
759.  It  thus  appears  that  M'Manus  v.  Crick- 


ett Is  not  now  law.  Counsel  for  appellee 
relies  upon  and  cites  this  case  and  the  cases 
of  McCoy  v.  McKowen,  26  Miss.  487,  and 
RaUroad  Co.  v.  Harrison,  48  Miss.  112.  It 
is  true  that  both  these  cases  are  based  on 
M'Manus  v.  Crickett.  It  is  also  true  that 
both  expressly  declare  that  "it  is  immaterial 
whether  or  not  the  tortious  act  be  commit- 
ted while  the  agent  is  engaged  in  the  right- 
ful business  of  his  employer,  which  he  is 
attending  to  by  his  direction;  for  if  he 
transcends  his  authority  while  so  engaged, 
his  acts  do  not  bind  his  employer  unless 
sanctioned  by  him,"  thus  declaring  Immate- 
rial that  which  is  the  very  test  of  liabUity 
in  this  class  of  cases.  So  far  as  this  declara- 
tion is  concerned,  these  cases  are  hereby 
overruled  expressly,  that  they  may  not  fur- 
ther mislead.  They  have  been  practically 
overruled  by  repeated  subsequent  decisions 
of  this  court  Williams  v.  Insurance  Co.,  57 
Miss.  759.  As  to  Railroad  Co.  v.  Harrison, 
supra,  it  is  correctly  said  by  Judge  Thomp- 
son (section  6300,  bottom  of  page  4929),  that 
"the  true  reason  of  the  decision  was  not 
that  the  act  was  willful  or  malicious,  but 
that  it  was  plainly  outside  the  line  of  duty 
of  the  servant." 

Rut  it  Is  urged  that,  however  applicable 
this  doctrine  may  be  to  carriers  of  passen- 
gers, it  is  not  applicable  to  an  express  com- 
pany. Doubtless,  there  Is  a  difference  in 
the  extent  of  the  application  of  the  principle, 
as  between  carriers  of  passengers  and  ex- 
press companies,  measured  exactly  by  the 
difference  in  the  things  done  by  them  in  the 
discharge  of  their  duties,  respectively.  But 
the  principle  applies  to  both.  An  express 
company  does  not  transport  passengers,  and 
cannot  be  made  liable,  as  a  carrier  of  pas- 
sengers might  for  willful  torts  committed 
by  its  agent  on  passengers  in  their  trans- 
portation; but  it  keeps  offices  for  the  trans- 
action of  its  proper  business,  a  business  call- 
ing to  its  offices  every  day  thousands  of  citi- 
zens, and  in  its  dealing  with  its  customers 
in  Its  offices,  in  its  business,  it  is  bound,  In 
Judge  Story's  language,  "for  respectful  treat- 
ment and  for  decency  of  demeanor."  It  is 
Impossible  to  say,  on  the  allegations  of  this 
declaration,  that  the  tort  committed  imme- 
diately upon  the  delivery  of  the  receipt  to 
the  agent  and  because  of  the  demand  for  the 
refunding  of  what  was  plaintiff's  conceded 
due,  was  so  separated  in  time  or  logical  se- 
quence as  not  to  have  been  an  act  done  In 
the  master's  business.  The  whole  transac- 
tion occurred  In  the  shortest  time,  and  was 
one  continuous  and  ombrokcn  occurrence. 
The  cursing  and  abusing  and  maltreatment 
were  all  administered  in  connection  with  the 
taking  of  the  receipt  and  immediately  upon 
Its  delivery,  and  because  of  the  demand  for 
his  rights  in  that  matter,  and  while  plaintiff 
was  in  appellee's  office  to  transact  and  trans- 
acting, this  very  business.  What  was  said 
and  done  thus  immediately  upon  the  delivery 
of  the  receipt  was  part  of  the  res  gestae. 
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As  well  said  by  Judge  Thompson,  In  his 
Commentaries  on  Corporations  (section  8290, 
top  of  page  4928):  "In  this  view,  even  nnder 
the  modern  doctrine,  the  acts  or  declarations 
of  the  servant  or  agent  tending  to  show  his 
state  of  mind  at  the  time  of  the  act  com- 
plained of  would  be  admissible  in  evidence 
as  part  of  the  res  gestae."  We  have  hereto- 
fore quoted  from  the  masterly  opinion  of 
Judge  Andrews  in  Rounds  v.  Railroad  Co., 
64  N.  T.,  at  page  136;  In  Latham  v.  Rail- 
road Co.  (Miss.)  16  South.  757,  to  show  when 
in  this  character  of  case  the  corporation 
would  not  be  liable.  Complementary  to  that, 
we  close  this  opinion  with  the  words  of  the 
aame  great  judge,  In  the  same  case,  at  page 
134,  64  N.  Y.,  to  show  here  a  case  of  lia- 
bility: "The  master  who  puts  a  servant  in 
a  place  of  trust  or  responsibility,  or  commits 
to  him  the  management  of  his  business  or 
care  of  his  property,  Is  Justly  held  responsi- 
ble when  the  servant,  through  lack  of  Judg- 
ment or  discretion,  or  from  infirmity  of 
temper,  or  under  the  influence  of  passion 
aroused  by  the  circumstances  and  the  oc- 
casion, goes  beyond  the  strict  line  of  his  duty 
and  authority  and  inflicts  an  unjustifiable  In- 
Jury  upon  another."  Reversed,  demurrer 
overruled,  and  cause  remanded. 


WM,  ATKINSON  &  BACOT  CO.  v.  PIKE 
COUNTY. 

(Supreme  Court  of  Mississippi.    Jan.  27,  1896.) 

Afpcllatb  Jurisdiction— Appeal  fbom  Part  or 
A  Judgment— Prevailing  Parti— Costs. 

1.  A  party  who  appeals  to  the  circuit  court 
from  a  decision  of  the  board  of  supervisors  in 
the  matter  of  assessment,  and  ie  defeated,  can- 
not appeal  from  that  portion  of  the  judgment, 
merely,  which  imposes  upon  him  the  costs  and 
statutory  damages. 

2.  A.'s  assessment,  placed  at  $11,600  bythe 
assessor,  was  raised  to  $25,000  by  the  board  of 
supervisors,  and  on  appeal  to  the  circuit  court 
the  jury  fixed  i,uch  assessment  at  $16,448. 
Held,  that  A.  was  the  defeated  party,  under 
Code,  1892,  g  80,  providing  that,  if  the  matter 
be  determined  against  the  person  appealing 
from  the  decision  of  the  board  of  supervisors, 
judgment  shall  be  rendered  against  him  for 
damages  and  costs. 

Appeal  from  circuit  court.  Pike  county;  W. 
P.  Cassedy,  Judge. 

"To  be  officially  reported." 

Appeal  by  the  Wm.  Atkinson  &  Bacot  Com- 
pany from  the  decision  of  the  board  of  su- 
pervisors of  Pike  county  In  the  matter  of  the 
assessment  of  taxes.  From  that  part  of  the 
judgment  Imposing  costs  and  statutory  dam- 
ages on  appellant,  it  appeals.  Dismissed. 

R.  H.  Thompson  and  J.  H.  Price,  for  ap- 
pellant S.  E.  Packwood  and  J.  B.  Stern- 
berger,  for  appellee. 

WHITFIELD,  J.  Appellant's  assessment, 
as  assessed  by  the  assessor  as  of  February 
1,  1893,  was  $11,500.  The  board  of  super- 
visors raised  It  to  $25,000.  Appellant  appeal- 


ed, under  section  80  of  the  Code  of  1892.  to 
the  circuit  court,  where,  by  the  verdict  of  the 
Jury,  and  the  judgment  of  the  court  thereon, 
the  assessable  value  of  appellant's  property 
was  fixed  at  $16,448.06.  The  appellant  was 
adjudged  to  pay  the  costs  of  suit,  and  also 
the  statutory  penalty  provided  in  section  80. 
The  judgment  fixing  the  assessable  value 
was  duly  certified  to  the  board  of  supervisors. 
In  accordance  with  section  80.  It  thus  ap- 
pears that  the  assessable  value,  though  put 
over  $8,000  below  the  sum  to  which  It  had 
been  raised  by  the  board  of  supervisors,  was 
fixed  at  a  sum  about  $5,000  in  excess  of  that 
at  which  It  had  been  put  by  the  assessor.  It 
Is  insisted  by  the  appellant  that  It  was  con- 
sequently successful  In  the  litigation  In  the 
circuit  court,  and  the  judgment  rendered 
there  on  the  verdict  was  a  judgment  In  Its 
favor,  and  that,  hence,  no  statutory  penalty 
should  have  been  Imposed  on  It,  and  no  costs 
taxed  against  It  Relying  on  section  875  of 
Code  1892,  and  acting  on  this  theory  through- 
out appellant  does  not  appeal  from  the  judg- 
ment fixing  the  assessable  value  at  $16,448- 
06.  On  the  contrary,  It  expressly  excepted 
to  such  parts  only  of  the  Judgment  as  Im- 
posed the  costs  and  the  penalty.  In  its  pe- 
tition for  appeal,  It  expressly  says  it  "obtain- 
ed judgment  against  the  said  board  of  super- 
visors," but  by  "an  order  of  the  court,  was 
taxed  with  the  costs  of  suit  and  statutory 
damages."  In  its  bond  for  appeal  It  again 
recites  that  the  board  only  recovered  judg- 
ment against  It  for  costs  and  statutory  pen- 
alty, and  that  It  was  "aggrieved  at  said  Judg- 
ment taxing  it  with  costs  and  damages,"  and 
appealed  from  that  judgment;  and  it  brings 
up  none  of  the  testimony  on  the  trial  before 
the  jury.  This  view  is  not  maintainable. 
The  result  in  the  circuit  court  was  in  favor 
of  the  board,  in  every  substantial  aspect  of 
the  true  inquiry  under  this  proceeding.  The 
assessable  value  was  determined  there  not  to 
have  been  properly  assessed  by  the  assessor. 
The  appellant's  property  would  have  escaped, 
but  for  the  judgment  In  the  circuit  court  its 
Just  legal  burden,  and  the  public  revenue 
been  defrauded  by  the  amount  of  the  taxes 
due  on  the  difference  between  $11,500  and 
$16,448.06.  Counsel  says  that,  "If  the  Judg- 
ment In  this  case  be  correct  the  board  of 
supervisors,  In  every  case  where  an  assess- 
ment Is  even  $1  too  low,  can  raise  the  same  to 
any  sum,  however  unreasonable,  without  any 
sort  of  liability  or  responsibility  or  danger  to 
the  members  of  the  board,  or  to  those  whom 
they  represent"  But  per  contra,  If  the  board 
raised  an  assessment  of  $100,000, — to  answer 
an  improbability  with  an  Improbability,— and 
on  appeal  it  should  be  reduced  only  $1,000, 
would  counsel  call  that  a  winning  of  his  case 
by  the  fraudulent  appealing  tax  delinquent? 
The  statute  must  receive  a  reasonable  con- 
struction, in  view  of  Its  manifest  purpose; 
and  we  think  It  Is  clear  that  in  this  case  the 
board  Is,  to  all  practical  intents,  the  success- 
ful litigant  It  follows  that  this  appeal  hav- 
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lug  been  taken  from  only  specified  parts  of 
one  entire,  Indivisible  judgment  at  law,  the 
appeal  cannot  be  allowed.  We  have  been  un- 
der the  necessity  of  thus  fully  stating  the 
case,  and  our  view  of  the  statute,  in  order  to 
show  that  the  appellant  was  not  the  success- 
ful litigant  below,  and  hence,  that  the  appeal 
must  be  dismissed.  Having  no  jurisdiction, 
we  decide  nothing  as  to  the  correctness  of 
the  verdict  and  judgment,  as  to  the  assess- 
able value  of  the  property.  We  merely  dis- 
miss the  appeal. 


KEYSTONE  LUMBER  ft  IMPROVEMENT 

CO.  v.  DEVINE. 
{Supreme  Court  of  Mississippi.    Jan.  27,  1880.) 

APPEAL— RSOOHD— SnPPLATlOH  OT  COCBSIL. 

1.  Code,  |  75,  pro  Tiding  that,  on  a  second 
appeal  in  the  same  cause,  it  shall  not  be  neces- 
sary to  file  a  transcript  of  so  much  of  the  rec- 
ord as  may  be  already  on  file  in  said  court,  does 
not  authorize  the  court,  on  an  appeal  from  a 
decree  enjoining  the  enforcement  of  a  judgment, 
to  examine  the  record  filed  on  an  appeal  in  the 
action  in  which  the  judgment  was  obtained. 

2.  Counsel  cannot,  by  agreement,  make  a 
record  in  violation  of  the  rules  of  court. 

Appeal  from  chancery  court,  Lincoln  coun- 
ty; H.  C.  Conn.  Chancellor. 

"To  be  officially  reported." 

Bill  by  the  Keystone  Lumber  ft  Improve- 
ment Company  against  T.  A.  Devine  to  en- 
join the  execution  of  a  judgment  at  law. 
Prom  a  decree  dissolving  the  injunction, 
complainant  appeals.  Affirmed. 

Cassedy  ft  Cassedy,  for  appellant  R.  H. 
Thompson,  for  appellee. 

COOPER,  C.  J.  One  of  the  principal  ques- 
tions involved  in  this  cause  is  whether  the 
matters  sought  to  be  litigated  were  involved 
and  decided  in  the  action  at  law  in  which 
the  judgment  was  rendered,  execution 
whereof  is  now  enjoined.  The  complainant 
made  a  port  of  that  record  an  exhibit  to  its 
bill,  and  the  defendant  referred  to  the  whole 
of  it,  and  made  it  an  exhibit  to  bis  answer. 
No  part,  however,  of  that  record,  appears  in 
the  present  transcript;  and  unless  we  look 
l>eyond  the  record  in  this  cause,  and  consider 
the-  record  of  the  appeal  in  the  law  case 
(which  is  on  file  in  this  court),  we  cannot 
know  what  facts  were  considered  by  the 
court  below.  The  Code  (section  75)  provides 
that  where  an  appeal  Is  prosecuted  to  this 
court,  and  the  cause  is  remanded,  "and  aft- 
erwards an  appeal  be  taken  in  the  same  case 
to  the  supreme  court,  It  shall  not  be  neces- 
sary for  the  appellant  to  cause  to  be  filed 
in  the  supreme  court  a  transcript  of  so  much 
of  the  record  as  may  be  already  on  file  in 
said  court;  but  the  transcript  previously 
sent  up,  together  with  transcript  of  the  sub- 
sequent proceedings  in  the  case  in  the  court 
below,  shall  constitute  the  record  for  the 
case  in  the  supreme  court"  But  this  is  not 
a  second  appeal  in  the  same  cause,  and  the 


statute  does  not  apply.  On  the  improper 
record  before  us,  we  cannot  determine 
whether  the  decree  of  the  court  below  dis- 
solving the  injunction  is  or  is  not  erroneous. 

Counsel  cannot  by  agreement,  make  a  rec- 
ord in  violation  of  the  rules  of  the  court 
Miller  v.  Peeples,  60  Miss.  45. 

The  decree  is  affirmed. 


RE Y PELT  v.  STATE. 
(Supreme  Court  of  Mississippi.  Dec.  23,  1895.) 
Ihtoxicatino  Liquors— Illegal  Salbs. 
A  sale  of  wine  made  from  grapes  and 
from  blackberries  is  a  violation  of  a  statute 
making  it  unlawful  to  sell  any  "vinous  or  al- 
coholic' liquor. 

Appeal  from  circuit  court,  Carroll  county; 
O.  H.  Campbell,  Judge. 

Fritz  Reyfelt  was  convicted  of  selling  in- 
toxicating liquor  in  violation  of  law,  and  ap- 
peals. Affirmed. 

Southworth  ft  8tevens,  for  appellant 
Prank  Johnston,  Arty.  Gen.,  for  the  State. 

COOPER,  C.  J.  The  statute  for  a  viola- 
tion of  which  the  appellant  was  convicted 
makes  it  unlawful  to  sell,  inter  alia,  any 
••vinous  or  alcoholic"  liquor.  The  defendant 
sold  home-made  wine,  made  from  the  grape 
and  from  blackberries,  wblth  he  and  his  wit- 
nesses swore  would  not  intoxicate.  He  ask- 
ed the  court  to  instruct  the  jury  to  acquit, 
if  it  believed  from  the  evidence  the  wine 
would  not  produce  intoxication.  This  the 
court  declined  to  do,  but  charged  the  jury  to 
convict,  if  the  sale  of  wine  was  proved. 
This  action  of  the  court  was  correct  The 
legislature,  believing  in  chemistry,  and  that 
the  process  of  fermentation  of  the  juice  of 
the  grape  will  produce  alcohol,  has  seen  fit 
to  prohibit  the  sale  of  such  product,  and, 
regardless  of  the  opinion  of  the  witnesses 
that  this  prohibited  article  will  not  intoxi- 
cate, the  sale  was  unlawful;  for  the  legisla- 
ture prohibited  such  sales,  because  it 
thought  that  alcoholic  wines  would,  In  some 
instances,  intoxicate.  Affirmed. 


HOOKS  v.  ALABAMA  ft  V.  RY.  00. 
(Supreme  Oourt  of  Mississippi.    Nov.  18,  1895.) 

Carriers  —  Injury  to  Passenger  —  Question  or 
Negligence. 
Where  a  declaration  alleged  that  plain- 
tiff, who  was  a  stranger,  was  told  by  the  con- 
ductor that  the  train  would  stop  at  a  certain 
place,  and  its  name  would  be  called;  that  the 
name  wbb  called  by  the  brakeman,  and  the 
train  stopped;  that  plaintiff  alighted,  and.  it 
being  very  dark,  was  knocked  down  and  injur- 
ed by  the  violent  starting  of  the  train  before  he 
had  well  reached  the  ground;  and  that  the 
place  of  stopping  was  several  hundred  feet  from 
the  pout  of  his  destination,  and  the  ground 
was  very  rough.— it  stated  a  causa  of  action. 

Appeal  from  circuit  court,  Scott  county;  A. 
Q.  Mayers,  Judge. 
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Action  by  W.  A.  Hooks  against  the  Ala- 
bama &  Vicasburg  Railway  Company.  A  de- 
murrer to  the  declaration  was  sustained,  and 
plaintiff  appeals.  Reversed. 

Mcintosh  &  Mcintosh,  for  appellant  Wm. 
L.  Nugent,  for  appellee 

WHITFIELD,  J.  The  principle,  with  Its 
limitations,  which  must  control  this  case,  is 
well  put  by  Clopten,  J.,  In  Smith  v.  Railroad 
Co.,  88  Ala.  540,  7  South.  119,  where  the 
court  say:  "A  railroad  company,  being  a  car- 
rier of  passengers,  Is  under  obligations  to 
use  reasonable  care  to  transfer  them  safely. 
This  general  duty  includes  the  specific  duty 
not  to  expose  them  to  unnecessary  danger, 
and  not  intentionally  or  negligently  to  mis- 
lead them  by  causing  them  to  reasonably 
suppose  that  the  point  of  destination  has 
been  reached,  and  that  they  may  safely 
alight,  when  the  train  Is  In  an  Improper 
place.  Calling  out  the  name  of  the  station 
Is  customary  and  proper,  so  that  passengers 
may  be  informed  that  the  train  is  approach- 
ing the  station  of  their  destination,  and  pre- 
pare to  get  off  when  it  arrives  at  the  plat- 
form. The  mere  announcement  of  the  name 
of*  the  station  is  not  an  invitation  to  alight, 
but,  when  followed  by  a  full  stoppage  of  the 
train  soon  thereafter,  Is  ordinarily  notifica- 
tion that  it  has  arrived  at  the  usual  place  for 
landing  passengers,  Whether  the  stoppage 
of  the  train,  after  such  announcement,  and 
before  it  arrives  at  the  platform.  Is  negli- 
gence, depends  upon  tne  attendant  circum- 
stances. The  rule  Is  aptly  expressed  In 
Bridges  v.  Railway  Co.,  L.  R.  6  Q.  B.  377,  by 
Wllles,  J.:  'It  is  an  announcement  by  the 
railway  officers  that  the  train  is  approaching 
or  has  arrived  at  the  platform,  and  that  the 
passengers  may  get  out  when  the  train  stops 
at  the  platform,  or  under  circumstances  caus- 
ed and  induced  by  the  company  In  which  the 
man  may  reasonably  suppose  he  Is  getting 
out  at  the  place  where  the  company  Intended 
him  to  alight.  To  that  extent,  calling  out  is 
an  invitation.'"  And  the  court,  then,  after 
a  review  of  many  leading  cases  (including 
cases  relied  on  at  bar  on  both  sides),  thus 
sums  up:  "They  all  concur  that  neither  the 
announcement  of  the  station  nor  stopping  the 
train  before  It  arrives  at  the  platform,  If  re- 
quired by  law  or  usage  for  the  purpose  of 
avoiding  collisions  or  other  accidents,  is  neg- 
ligence per  se.  •  *  •  It  will  be  observed 
that,  in  each  of  the  cases  in  which  it  was 
ruled  there  was  evidence  of  negligence  suf- 
ficient to  be  submitted  to  the  jury,  there  ex- 
isted the  element  that,  by  reason  of  the 
want  of  light  or  other  things,  the  passenger 
may  have  been  deceived  into  supposing  the 
train  had  arrived  at  the  platform  or  place 
where  It  was  intended  he  should  alight 
Comparing  all  the  cases,  we  deduce  that 
when  the  name  of  the  station  Is  called,  and 
soon  thereafter  the  train  is  brought  to  a 
standstill,  a  passenger  may  reasonably  con- 
clude that  It  has  stopped  at  the  station,  and 


endeavor  to  get  off,  unless  the  circumstances 
and  indications  are  such  as  to  render  it  man- 
ifest that  the  train  has  not  reached  the 
proper  and  usual  landing  place."  And  the 
company  was  held  liable  in  that  case,  under 
this  rule,  upon  the  express  ground,  as  plainly 
shown  In  Railroad  Co.  v.  Smith  (Ala.)  9 
South.  224  (where  this  case  is  reviewed),  that 
the  train  was  "stopped  In  a  cut  380  feet  long, 
and  from  five  to  eleven  feet  deep,  In  day- 
light about  one  o'clock  p.  m.,"  when,  of 
course,  plaintiff  saw  he  was  not  at  his  prop- 
er landing  place.  The  rule  thus  announced 
by  the  Alabama  supreme  court  commends  it- 
self to  us  as  practical  and  accurate,  If  before 
the  word  "manifest"  we  insert  the  word 
"reasonably."  In  the  nature  of  things,  It  will 
nearly  always  be  true  that  the  question  of 
negligence  on  the  part  of  the  company  must 
on  the  varied  elements  of  fact  present  in 
each  particular  case,  be  submitted  to  the 
Jury.  In  Hutchinson  on  Passenger  Carriers 
(section  616),  It  Is  said  broadly:  "The  ques- 
tion of  negligence  in  every  instance  of  the 
kind  is  one  of  fact  for  the  jury."  And  so  in 
Wood's  Browne  on  Carriers  (page  507),  It  is 
said:  "But  the  question  of  what  circum- 
stances amount  to  an  invitation  to  alight  is 
clearly  one  for  a  jury;  and  although  there 
seems  to  have  been  some  difficulty  felt  in 
time  past  by  some  of  our  judges  in  reference 
to  this  point  of  law,  it  seems  Impossible  that 
any  further  doubt  should  exist"  So  in  the 
finely  reasoned  case  of  Railroad  Co.  v.  Buck, 
96  Ind.  346.  The  authorities  abundantly  sup- 
port these  text-writers,  and  illustrate  in  a 
multitude  of  instances  the  necessity  of  nearly 
always  submitting  the  question  in  actions  of 
this  kind  to  the  jury.  In  Buck's  case,  supra, 
*he  train  stopped  over  a  trestle,  and  the 
night  was  dark,  and  there  were  no  lights, 
and  the  case  was  sent  to  the  jury,  and  the 
company  held  liable,  though  the  plaintiff 
lived  near  and  knew  the  surroundings,  the 
liability  here  being  pushed  very  far.  In 
Railroad  Co.  v.  McCorinick,  124  Pa.  St  434, 
16  Atl.  848,  the  conductor  passed  through 
the  car,  and  announced  that  the  passengers 
would  change  cars  at  Wawa.  Soon  after  the 
cars  stopped,  not  at  Wawa,  but  on  a  bridge; 
and  the  plaintiff,  it  being  dark,  stepped  off, 
and  was  killed,  the  court  say,  "The  case  was 
one  for  the  jury,"  and  observe:  "The  deceas- 
ed had  a  right  to  suppose  that  the  train  had 
stopped  at  the  station.  Having  stopped  at  a 
place  of  peril  for  passengers  to  alight,  at  a 
time  when  they  had  a  right  to  suppose,  from 
the  notice  previously  given,  that  the  train 
had  reached  the  station,  proper  attention  to 
the  safety  of  the  passengers  would  have  re- 
quired some  warning  to  them  to  retain  their 
seats."  In  Railroad  Co.  v.  Van  Horn,  38  N. 
J.  Law,  137  (a  very  Instructive  case),  the 
name  of  the  station  was  called  out  The 
cars  were  stopped;  and,  it  being  very  dark, 
the  plaintiff,  who  had  gone  out  on  the  plat- 
form, was  thrown  by  the  sudden,  violent 
starting  of  the  cars;  and  Chief  Justice  Beas- 


Digitized  by  Google 


Miss.) 


HOOKS  v.  ALABAMA  &  V.  BY.  00. 


927 


ley  says:  "The  negligence  here  complained 
of  waa  the  giving  of  the  false  intelligence 
that  the  cars  had  arrived  at  the  station,  and 
by  that  means  Inducing  the  plaintiff  to  go 
upon  the  car  platform,  and  endeavor  to 
alight  The  court  would  not  be  warranted 
in  saying  that  it  is  not  negligence  to  give 
notice  of  the  approach  to  a  station,  and  then 
to  stop  the  train  short  of  such  station,  in  the 
nighttime.  Such  a  ccurse  would  naturally 
tend  to  jeopardize  passengers,  for  it  would 
induce  them  to  believe  that  they  had  arrived 
at  the  station  designated,  and  they  would,  in 
the  ordinary  course,  go  to  the  car  platform. 
At  night  this  must  be  the  Inevitable  result." 
And  a  demurrer  was  overruled.  In  Penn- 
sylvania Co  v.  Hoagland,  3  Am.  &  Eng.  R. 
Caa.  430,  plaintiff  was  told  by  the  conductor 
that  the  next  station  would  be  hers.  The 
train  stopped  10  miles  short  of  the  station, 
In  the  dark;  and  the  plaintiff,  who  had  never, 
passed  over  any  part  of  said  railroad,  relying 
upon  the  conductor's  statement,  got  out,  and 
suffered  Injuries  from  exposure  to  cold,  and 
the  case  went  to  the  Jury,  and  the  company 
was  held  liable.  In  Railroad  Go.  v.  String- 
fellow,  44  Ark.  330,  the  name  of  the  station 
was  called.  The  cars  stopped  short  of  the 
station.  No  notice  was  given  passengers  to 
retain  their  seats.  The  night  was  dark;  and 
the  plaintiff  stepped  off,  after  the  train  be- 
gan to  move;  and  the  case  went  to  the  Jury, 
and  the  company  was  held  liable,— another 
case  in  which  liability  was  pressed  very  far. 
In  McNulta  v.  Ensch  (BL  Sup.)  24  N.  E.  631, 
the  station  was  called  out,  the  cars  stopped 
short  of  the  station,  then  started  suddenly, 
and  plaintiff  was  injured;  and  the  court 
say:  "The  company's  duty  to  the  plaintiff, 
whom  it  had  induced  to  believe  that  the  train 
had  reached  the  point  at  which  he  was  to  de- 
part therefrom,  was  in  respect  of  the  place 
where  the  train  first  halted,  and  not  in  re- 
spect of  the  place  where  it  finally  stopped." 
And  the  case  went  to  the  Jury,  and  the  com- 
pany was  held  liable.  So,  In  Railroad  Co.  v. 
Parrell,  31  Ind.  408,  the  station  was  called, 
and  the  cars  stopped,  not  at  the  station,  but 
over  a  culvert;  and  it  was  too  dark  for  plain- 
tiff to  see  the  culvert,  and  he  stepped  off 
into -the  culvert;  and  the  case  went  to  the 
jury,  and  the  company  was  held  liable.  In 
Railroad  Co.  v.  Eckford,  71  Tex.  274,  8  S.  W. 
079,  there  were  the  same  facts,  with  the  fur- 
ther fact  that  the  p:alntiff  had  been  to  the 
place  (Cotulla),  for  which  he  waa  ticketed, 
twice  before,  but  both  times  at  night;  and 
the  company  was  held  liable.  So  in  Grif- 
fith v.  Railway  Co.,  08  Mo.  174,  11  S.  W.  650. 
So,  in  Railroad  Co.  v.  Edelstein  (Pa.  Sup.)  16 
Atl.  847,  where  the  night  was  "dark,  rainy, 
and  freezing."  See,  also,  2  Wood,  R.  R.  5 
305;  Hutch.  Carr.  |  612,  with  notes;  and  es- 
pecially Thomp.  Carr.  §  18,  p.  220.  We  refer 
to  only  two  other  cases:  Wood  v.  Railway 
Co.,  40  Mich.  870.  13  N.  W.  770,  striklrgly 
like  the  case  at  bar,  the  court  saying:  "Upon 
the  stopping  of  the  train,  he  had  then  a  right 


to  get  off,  whatever  his  position  up  to  that 
time  may  have  been;  and  the  danger  of  his 
position  up  to  then  cannot  be  charged  against 
him,  if  he  then,  in  the  usual  and  customary 
manner  and  place,  attempted  to  get  off.  It 
might  be  argued  [as  Is  argued  by  appellee  in 
this  case]  that  it  was  his  duty  to  remain 
seated  in  the  car  until  the  train  was  actually 
stopped,  and  that,  had  he  done  so,  this  in- 
Jury  could  not  have  happened.  In  another 
case  the  argument  might  be  carried  still  fur- 
ther, and  It  be  said  that  a  passenger  on  a 
seat  near  the  door  of  tlie  car,  if  injured  in 
attempting  to  get  off,  could  not  recover,  be- 
cause he  might,  if  seated  nearer  the  middle 
of  the  car,  have  avoided  the  danger.  In  my 
opinion,  all  such  matters  must  be  considered' 
as  too  remotely  connected  with  the  injury  to- 
affect  the  plaintiff's  right  of  recovery."  The 
other  case  is  Taber  v.  Railroad  Co.,  71  N.  Y. 
at  page  403.  The  plaintiff  was  "not  familiar 
with  the  stopping  place,  but  knew  it  was  the 
next  station  after  Chenango.  She  knew  when 
the  train  passed  that  station,  "and  was  Jus- 
tified in  believing"  the  next  would  be  hers. 
The  train,  after  the  "proper  interval  to  en- 
able it  to  run  to"  her  station,  stopped.  The 
night  was  dark.  The  train  came  to  a  full 
stop  short  of  her  station,  the  name  of  the 
station  having  been  called  out  The  plain- 
tiff, while  on  the  second  step  of  the  car,  de- 
scending, was  thrown  off,  and  injured,  by  a 
sudden  violent  movement  of  the  car.  The 
court  say:  "The  plaintiff  was  justified,  un- 
der the  circumstances,  in  supposing  that  she 
had  reached  her  destination,  and  the  train 
was  at  the  place  where  passengers  were  to 
alight;  at  least,  the  jury  might  well  have 
come  to  the  conclusion  that  she  was  free 
from  negligence.  The  defendant  waa  bound 
to  take  not.ce  of  the  circumstances,  viz.:  That 
the  station  had  been  announced;  that  pas- 
sengers for  Willards  would  naturally  as- 
sume that  the  train,  when  it  stopped,  was  at 
the  station,  and  at  the  place  where  they  were 
to  alight;  that  by  reason  of  the  darkness  of 
the  night  and  the  absence  of  a  depot  or  oth- 
er external  indications  of  a  station,  passen- 
gers, especially  those  not  familiar  with  the 
surroundings,  would  not  by  observation, 
know  that  the  train  had  run  beyond  the 
highway  crossing;  that  passengers,  In  the 
absence  of  notice,  would,  according  to  the 
usual  custom,  start  to  leave  the  train  as 
soon  as  it  came  to  a  standstill.  In  view  of 
these  circumstances,  It  was  a  question  for 
the  Jury  whether  the  defendant's  servants 
should  not  as  a  reasonable  precaution,  have 
given  notice  to  passengers  that  the  train  was 
to  back."  See,  as  in  some  measure  perti- 
nent. Railroad  Co.  v.  Kendrick,  40  Miss.  374. 

We  have  examined  carefully  all  the  au- 
thorities cited  by  learned  counsel  for  appel- 
lee. Nagle  v.  Railroad  Co.,  88  Cal.  80,  25 
Pac.  HOG,  is  the  case  of  one  who  had  been 
on  the  journey  before  In  the  daytime,  and 
knew  all  about  the  place  at  which  he  got  off. 
Moreover  (page  91,  88  Cal.,  and  page  1106,  25 
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Pac),  "the  plaintiff  had  no  Intimation  from 
the  trainmen  that  this  was  his  stopping 
place,  or  that  he  should  get  off  there."  The 
case  has  no  sort  of  application.  Railroad  Co. 
v.  Holmes,  97  Ala.  332,  12  South.  280,  is  the 
case  of  one  (see  page  337,  at  the  bottom,  97 
Ala.,  page  286,  12  South.)  who  leaped  from  a 
moving  train,  because  he  was  being  carried 
beyond  his  destination,— a  wholly  dissimilar 
case.  And  Mitchell  v.  Railway  Co.,  51  Mich. 
236,  16  N.  W.  388,  is  shown  in  Railroad  Co. 
y.  Stringfellow,  44  Ark.  330,  to  rest  upon  the 
facts  that  the  injury  occurred  In  the  daytime, 
and  that  the  conductor  had  notified  the  plain- 
tiff he  would  "escort  her  to  the  depot  of  the 
connecting  line."  The  case  is  therefore  not 
in  point 

This  is  not  the  case  of  one  leaping  from  a 
moving  train,  nor  of  one  having  an  agree- 
ment with  the  conductor  to  put  him  off  at 
a  place  at  which  the  regulations  of  the  com- 
pany forbade  him  to  stop.  What,  then,  Is 
this  case?  This:  The  plaintiff  was  a  stran- 
ger; his  home  in  Leake  county.  He  was 
told  by  the  conductor  that  the  train  did  (that 
Is,  usually),  and  would  (that  Is,  on  this  trip), 
stop  at  the  "Shops";  but  he  would  know 
that  the  train  was  at  the  Shops  by  the  brake- 
man's  coming  through  the  car,  and  calling 
out,  "Shops!  Shops!"  The  locomotive,  after 
a  proper  Interval  hi  which  to  run  from  For 
est  to  the  Shops,  whistled,  and  the  brakeman 
came  through  the  car  where  plaintiff  was, 
and  called  out,  "Shops I  Shops!"  The  plain- 
tiff got  up,  and  went  on  the  platform.  The 
cars  came  to  a  full  stop.  Plaintiff,  it  being 
in  the  night,  and  very  dark,  and  there  being 
no  light,  got  out  then;  and,  before  he  was 
well  upon  the  ground,  the  cars  were  Jerked 
suddenly  and  violently  forward,  and  he  was 
knocked  down,  and  Injured.  The  ground  was 
"uneven  and  rough,  and  covered  with  many 
switches  and  tracks,"  though  it  is  not  alleged 
that  be  discovered  this  before  the  injury. 
The  place  at  which  the  cars  stopped  was 
several  hundred  yards  from  the  shops.  Plain- 
tiff's cause  of  action  Is  thus  placed  on  the 
invitation  and  inducement  held  out  to  him  to 
alight  by  the  conduct  of  the  conductor  and 
the  brakeman,  in  the  night  and  darkness,  he 
being  a  stranger,  and  his  being  misled  there- 
by, without  fault  on  his  part,  into  the  reason- 
able belief  that  the  cars  had  stopped  at  his 
point  of  destination.  The  preceding  cases 
show  that  there  may  be  circumstances  of 
time,  as  whether  it  was  day  or  night,  and, 
if  night,  whether  there  were  lights;  circum- 
stances of  place,  as  whether  the  stopping  of 
the  train  be  over  a  culvert,  on  a  trestle,  at 
a  place  safe  or  perilous  for  disembarking; 
circumstances  affecting  the  person,  as  his 
knowledge  of  the  surroundings,  rain,  storm, 
etc.  Superadd  to  all  these  the  effect  upon 
the  question  of  the  railroad  company's  lia- 
bility for  the  acts  and  conduct  of  its  em- 
ployes in  the  premises,  and  it  will  be  very 
manifest  how  essentially  in  nearly  all  such 
cases  the  question  of  negligence  Is  one  for 


the  Jury.  It  Is  apparent  that  the  case  stated 
by  appellant  Is  much  stronger  than  many  in 
which  liability  has  been  enforced.  In  the 
light  of  the  rule  of  law  applicable  to  this 
class  of  cases,  and  of  its  limitations,  we  are 
of  opinion  that  the  demurrer  should  have 
been  overruled.  Judgment  reversed;  demur- 
rer overruled;  and  cause  remanded. 

COOPER,  C.  J.  (specially  concurring).  I 
concur  In  the  result  announced  in  this  case, 
with  the  reservation  that  I  do  not  approve  of 
the  language  of  the  courts  in  some  of  the  cases 
from  which  my  Brother  WHITFIELD  cites, 
nor  of  some  of  the  decisions  themselves.  I 
think  the  simple  rule  Is  that  when  the  court 
cannot,  upon  the  stated  or  proved  facts,  de- 
clare, as  matter  of  law,  that  negligence  has 
or  has  not  been  shown,  the  case  should  be 
passed  on  by  a  Jury. 


SNEED  ▼.  BRITISH  AMERICA  ASS  DR. 

CO. 

(Supreme  Court  of  Mississippi.    Nov.  18,  1895.) 

Actios  ojt  Fibs  Polict— Plbauino — Rinr. 

In  an  action  on  a  fire  policy,  defendant 
denied  liability  because  of  violation  of  the  fire- 
proof-safe clause,  and  failure  to  produce  bis 
books  and  inventories.  Held,  that  a  reply  was 
sufficient  which  alleged  that  plaintiff  kept  his 
books  in  a  fireproof  safe,  as  agreed  on  in  the 
policy,  but  that,  without  fault  on  his  part,  the 
safe  and  its  contents  were  destroyed  by  fire, 
by  reason  of  which  he  was  unable  to  produce  the 
books  and  inventories. 

Appeal  from  circuit  court,  Madison  county; 
J.  B.  Chrisman,  Judge. 

Action  by  A.  J.  Sneed,  Jr.,  against  the 
British  America  Assurance  Company  on  a  fire 
insurance  policy.  From  a  Judgment  for  de- 
fendant, plaintiff,  appeals.  Reversed. 

F.  B.  Pratt,  for  appellant  W.  H.  Powell, 
for  appellee, 

WOODS,  J.  The  second  plea  filed  by  the  ap- 
pellee denies  liability  on  its  policy  of  insur- 
ance sued  on,  because,  by  the  terms  thereof, 
the  insured  covenanted  that  be  would  keep 
his  books  and  inventories  In  a  fireproof  safe, 
and  would,  in  the  event  of  the  loss  of,  the 
property  Insured,  by  fire,  produce  the  books 
and  inventories  for  the  inspection  of  the  in- 
surer, and  that  the  Insured  had  failed  to  per- 
form these  conditions,  and  had  failed  to  pro- 
duce his  books  and  Inventories,  whereby  the 
policy  became  void.  To  this  the  insured  re- 
plied that  he  did  keep  his  books  and  Invento- 
ries in  a  fireproof  safe,  as  agreed  upon  In  the 
policy  of  insurance,  but  that,  without  fault 
on  his  part,  the  safe  and  Its  contents  were 
destroyed  by  the  fire  which  consumed  the  in- 
sured property,  by  reason  whereof  he  was  un- 
able to  produce  the  books  and  inventories. 
On  motion  of  the  assurance  company,  this 
replication  was  stricken  out,  and,  by  leave  of 
the  court,  an  amended  replication  was  filed, 
substantially  setting  up  the  reply  contained 
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in  the  replication.  This  amended  replication 
woe  also  stricken  out,  on  motion,  and  final 
judgment  entered  against  appellee,  and  from 
this  judgment  this  appeal  was  taken.  The 
replication,  fairly  construed,  must  be  held  to 
mean  that  the  insured  did  keep  the  books  and 
inventories  in  a  fireproof  safe,  and. that  he 
<ud  not  produce  these  books  and  inventories 
so  kept  because,  without  fault  on  his  part, 
they  had  been  destroyed  by  the  fire  which 
consumed  the  insured  property,  while  in  the 
safe,  and  it  had  thereby  become  Impossible  to 
produce  them  for  the  inspection  of  the  in- 
surer. The  contention  of  counsel  for  the  in- 
surer is  that,  having  covenanted  to  keep  the 
books  in  a  fireproof  safe,  and.  in  the  event  of 
the  loss  by  fire  of  the  property  Insured,  there- 
after to  produce  them  before  the  insurer,  the 
insured  was  absolutely  bound  to  produce  the 
books,  and  that  no  casualty  can  excuse  any 
failure  to  comply  with  this  condition  to  pro- 
duce the  books.  That  this  contention  is  un- 
sound is  readily  demonstrable.  If,  in  this 
very  case,  the  insured's  fireproof  safe  had 
been  blown  open  by  cracksmen,  and  its  mon- 
ey contents  stolen,  and,  to  cover  the  crime,  or 
by  any  agencies  resorted  to  by  the  burglars, 
the  insured  property  had  been  set  on  fire 
and  consumed,  whereby  the  safe,  and  the 
books  and  inventories  contained  in  it,  had 
been  destroyed  by  the  same  fire,  would  any 
reasonable  man  hold  that  the  insured  would 
not  be  excused  from  producing  the  books? 
The  true  rule  must  be  that,  ordinarily,  the 
books  must  be  produced,  for,  ordinarily,  that 
would  be  within  the  power  of  the  person  who 
had  undertaken  such  production;  but  the 
complement  of  this  rule  must  be  true  also, 
viz.  that  an  extraordinary  and  unforeseen 
conjuncture  of  circumstances,  which  puts  the 
production  of  the  books  beyond  the  reach  of 
the  insured,  without  fault  on  his  part,  must 
relieve  from  the  performance  of  an  impossi- 
ble act.  The  definition  of  the  fireproof-safe 
clause  in  the  policy  contended  for  by  the  as- 
surance company  is  too  literal.  For  the  pur- 
poses of  everyday  life,  these  words  can  mean 
nothing  more  than  a  safe  composed  of  mate- 
rials incombustible,  or  materials  which  by 
their  nature  are  fitted  to  resist  the  action  of 
flre.  To  impart  to  the  words  "fireproof  safe" 
such  signification  as  would  require  a  safe  In- 
capable of  injury  by  flre,  to  itself  or  its  con- 
tents, or  one  which  by  the  action  of  any  fires 
could  not  be  rendered  useless,  as  a  safe,  and 
whose  contents,  under  any  combination  of  cir- 
cumstances, should  and  could  never  be  de- 
stroyed by  the  Intensity  of  heat  to  which  the 
safe  and  its  contents  might  be  exposed,  would 
t>e  to  require  of  the  insured,  in  the  vast  ma- 
jority of  insurance  cases,  that  which  could  not 
have  been  in  the  contemplation  of  the  par- 
ties in  entering  into  the  contract  of  insurance. 
The  words  "fireproof  safe-"  in  this  policy,  hi 
view  of  the  situation  of  the  small  country 
merchant,  and  his  needs  for  and  employment 
of  an  iron  safe,  can  only  mean  the  usual  .fire- 
proof safe  used  by  the  country  generally,— a 
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safe  composed  of  incombustible  materials,  and 
fitted  to  protect,  to  the  usual  extent,  and  in 
the  ordinary  way,  books  and  papers  deposited 
therein,  and  not  that  rare  and  costly  struc- 
ture—if, indeed,  such  there  be— which  is  capa- 
ble of  successfully  withstanding  the  action  of 
fire  altogether,  and  of  preserving  its  contents 
from  harm  absolutely.  The  action  of  the 
court  in  striking  out  the  first  replication  was 
error,  for  it  fairly  raised  a  question  on  the 
merits,  which  was  determinable  alone  by  the 
evidence  which  might  have  been  submitted  to 
support  it   Reversed  and  remanded. 


REABOLD  v.  STATE. 

(Supreme  Court  of  Mississippi.    Nov.  4,  1895.) 

Punishment  —  Imprisonment  only  —  Aothohitt 
or  Judgk. 

Acts  1804,  c.  76,  8  2,  provides  that  in 
counties  having  county  contractors  convicts  are 
required  to  be  put  at  work,  but  authorises  cir- 
cuit judges,  In  cases  of  convicts  sentenced  to  im- 
prisonment only,  to  make  an  order  that  such  con- 
victs shall  remain  in  jail.  Held,  that  the  circuit 
judge  in  a  county  having  a  county  contract- 
or could  cot  impose  a  sentence  of  fine  and  im- 
prisonment, and  also  order  that  defendant 
should  not  be  delivered  to  the  county  contractor 
during  his  term  of  imprisonment 

Appeal  from  circuit  court,  Pike  county;  W. 
P.  Cassedy,  Judge. 

Robert  Reabold  was  convicted  of  illegally 
retailing  intoxicating  liquors,  and  appeals. 
Modified. 

Defendant  was  found  guilty  by  the  jury, 
and  the  court  sentenced  him  to  pay  a  fine  of 
$500,  and  to  imprisonment  in  the  county  jail 
for  90  days,  the  imprisonment  beginning  at 
the  time  of  sentence.  It  was  ordered  by  the 
court  that  defendant  should  not  be  delivered 
to  the  county  contractor  during  his  term  of 
imprisonment.  Defendant  appealed,  assign- 
ing for  error  the  sentence  of  the  court,  the 
verdict  was  contrary  to  the  law  and  the  evi- 
dence, and  the  comment  of  the  district  attor- 
ney on  the  evidence  which  was  objected  to. 

John  A.  Lamkln,  for  appellant  Frank 
Johnston,  Arty.  Gen.,  for  the  State. 

WOODS,  J.  The  second  section  of  chapter 
76,  Acts  1894,  is  part  of  a  new  scheme  for 
dealing  with  county  convicts,  and  the  chapter 
is  a  repeal  of,  and  a  substitute  for,  chapter  28, 
Code  1892.  This  second  section  of  chapter  76 
of  the  Acts  of  1894  first  provides  generalUy 
for  the  commitment  of  convicts  sentenced  to 
imprisonment  In  the  county  jail,  or  to  such  im- 
prisonment and  the  payment  of  a  fine,  and  their 
close  confinement  for  the  full  time  specified 
for  Imprisonment  on  the  sentence  of  the  court, 
unless  discharged  by  the  course  of  law.  This 
is  the  general  provision  of  the  statute;  but, 
by  the  first  proviso  of  this  second  section,  rec- 
ognition is  had  of  the  fact  that  in  some  coun- 
ties convicts  are  required  to  be  delivered  to 
the  proper  authorities  to  be  kept  at  work  un- 
til the  expiration  of  the  sentence  of  imprlson- 
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ment;  and  by  this  proviso  an  exception  to  the 
general  rule,  prescribed  in  the  body  of  the 
second  section,  Is  made,  whereby,  in  counties 
having  county  contractors  or  county  farms,  or 
in  which  convicts  are  worked  on  the  public 
roads,  the  convict  is  required  to  be  put  to 
and  kept  at  work  until  the  expiration  of  the 
sentence  of  Imprisonment  Then  follows,  in 
this  second  section,  a  proviso  to  the  first 
proviso,  by  which  circuit  Judges  are  clothed 
with  power,  in  cases  of  convicts  sentenced 
to  imprisonment  only,  to  make  an  order  that 
this  class  of  convicts  shall  remain  in  jail. 
The  meaning  of  the  section  is  not  very  clear, 
but  we  adopt  that  construction  which  does 
no  violence  to  grammatical  construction,  and 
which  commits  to  the  discretion  of  the  cir- 
cuit judge  the  imposition  of  such  sentences 
as  will  best  punish.  Imprisonment  in  jail  for 
the  full  term  of  the  sentence  may,  in  some 
cases,  be  the  only  effective  punishment,  and 
the  proviso  to  the  proviso  clothes  the  judge 
with  authority  to  actually  Imprison  where  the 
sentence  imposes  imprisonment  alone.  The 
concluding  order  of  the  court  below,  by  which 
the  convict  was  required  to  be  kept  in  Jail, 
was  erroneous,  and  to  that  extent  the  Judg- 
ment is  reversed,  but  In  all  other  respects  the 
same  Is  affirmed. 


RILEY  t.  JAMES. 
(Supreme  Court  of  Mississippi.    Oct  21,  1895.) 

COMBTABLB—  JCTUSDIOTIOS  OCTSIDB  OF  DI8THIOT. 

Const.  8  171,  provides  that  a  competent 
number  of  justices  of  the  peace  and  constables 
shall  be  chosen  in  each  county  for  each  district 
Held,  that  a  town  marshal,  with  authority  as 
constable,  cannot  execute  a  distress  warrant 
without  his  own  town. 

Appeal  from  circuit  court,  Holmes  county; 
O.  H.  Campbell,  Judge. 

"To  be  officially  reported." 

Action  of  replevin  by  A.  D.  Riley  against 
Peter  James.  From  a  judgment  for  defend- 
ant plaintiff  appeals.  Reversed. 

E.  F.  Noel,  for  appellant  Hooker  &  Wil- 
son, for  appellee. 

COOPER,  O.  J.  Of  the  many  errors  as- 
signed, we  notice  one  only,  because  It  goes 
to  the  root  of  the  controversy  between  the 
parties,  and  must  finally  control  the  litiga- 
tion. The  action  Is  one  hi  replevin,  brought 
by  the  appellant  to  recover  the  possession 
of  two  mules  from  the  appellee.  It  is  con- 
ceded that  the  mules  were  the  property  of 
appellant;  the  appellee  claiming  to  have  pro- 
cured title  thereto  by  virtue  of  a  distress  for 
a  sale  thereunder,  at  which  he  (the  appellee) 
became  the  purchaser.  Unless,  therefore, 
the  sale  was  a  valid  one,  the  appellant 


should  prevail  in  the  action.  The  facts,  as 
disclosed  by  the  record,  are  that  the  lands 
leased  to  appellant  are  situated  on  the  Bee 
Lake,  in  district  No.  4  of  Holmes  county. 
The  appellee  sued  out  his  distress  warrant 
before  the  mayor  of  Tchula,  which  is  located 
in  district  No.  5  of  said  county,  and  the  war- 
rant was  placed  in  the  hands  of  one  Whit- 
tington,  the  marshal  of  said  town,  who  seized 
and  sold  the  property  at  Bee  Lake,  In  district 
4,  not  only  without  the  corporate  limits  of 
the  town  of  Tchula,  but  also  beyond  the  su- 
pervisor's district  in  which  it  is  situated. 

Our  constitution  (section  171)  provides  that 
"a  competent  number  of  justices  of  the  peace 
and  constables  shall  be  chosen  in  each  coun- 
ty in'  the  manner  provided  by  law,  for  each 
district  who  shall  hold  their  office  for  the 
term  of  four  years."  The  constitution  of 
1869  provided  that  these  officers  should  be 
elected  "In  each  county  by  the  qualified 
electors  thereof,  by  districts."  In  Heggie  v. 
Stone,  70  Miss.  39,  12  South.  253,  we  held 
that  It  was  not  competent  for  the  legislature 
to  clothe  the  mayor  of  a  town  comprising  a 
part  of  a  district  with  the  jurisdiction  of  a 
Justice  of  the  peace  for  the  whole  district 
In  Bell  v.  McKinney,  63  Miss.  187,  we  de- 
cided that  under  the  power  of  establishing 
Inferior  courts,  the  mayor  of  a  town  might 
be  invested  with  the  jurisdiction  of  a  justice 
of  the  peace  within  the  territorial  limits  of 
the  town  in  which  he  was  elected;  and  In 
Smith  v.  Jones,  65  Miss.  276,  3  South.  740, 
that  an  attachment  for  rent  was  not  &  suit 
under  our  statute,  but  a  mere  mandate;  and, 
therefore,  that  the  provision  of  the  Code  of 
1880  that  any  justice  of  the  peace  might  is- 
sue a  distress  warrant  to  run  throughout  the 
whole  county  was  constitutional.  Under  the 
present  constitution,  as  under  that  of  1869, 
the  jurisdiction  of  justices  of  the  peace,  and 
the  executive  power  of  constables  granted 
by  the  constitution,  are  limited  to  the  dis- 
tricts for  which  they  were  elected.  In  cases 
of  attachment  for  debt  the  legislature  has 
provided  that  the  writ  may  be  executed  in 
any  part  of  the  county,  by  the  constable  of 
the  county  or  by  the  constable  or  police  offi- 
cer of  any  municipality;  but  we  know  of  no 
statute  which  authorises  a  constable  to  go 
beyond  the  limits  of  his  district  to  execute 
a  distress  warrant  If,  therefore,  it  be  con- 
ceded that  Whlttington  might  as  constable, 
have  executed  such  warrant  within  the  lim- 
its of  the  municipality  for  which  he  was 
marshal,  It  would  yet  be  true  that  he  had  no 
official  authority  without  the  town,  and  that 
the  seizure  and  sale  of  the  property  at  Bee 
Lake  was  Invalid,  and  no  title  to  the  proper- 
ty passed  to  the  purchaser  at  such  sale.  Dol- 
bear  v.  Hancock,  19  Vt.  388;  Wood  v.  Cros- 
by, 2  Hill  (S.  C.)  520.  The  Judgment  Is  re- 
versed, and  cause  remanded. 
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AMERICAN  FIRE  INS.  CO.  v.  FIRST  NAT. 
BANK  OF  VICKSBURG  et  al. 

(Supreme  Court  of  Mississippi.    Dec  23,  1895.) 

M  nt  chant's  Psivilsoi  Tax—Costs  act  with  Rsr- 
bsbnck  to  Business  —  What  Constitutes  — 
Imburakci  Pouot  —  Validitt  —  Waivbb  or 
Conditions. 

1.  Code,  fS  8390,  8401,  impose  an  annua! 
privilege  tax  on  merchants,  and  provide  that  "all 
contracts  made  with  any  person  who  shall  vio- 
late the  provisions  of  this  chapter  in  reference 
to  the  business  carried  on  in  disregard  there- 
of, shall  be  null  and  void  so  far  only  as  any  per- 
son shall  base  any  claim  on  them."  Held,  that 
a  policy  of  insurance  on  the  stock  of  goods  of  a 
merchant  if  a  contract  with  reference  to  his 
business,  within  snch  statute. 

2.  Code,  |f  8890,  8401,  impose  on  merchants 
an  annual  privilege  tax*  and  provide  that  all 
con ti  acts  made  with  any  person  who  shall  vio- 
late the  chapter  in  reference  to  the  business  car- 
ried on,  in  disregard  thereof,  shall  be  null  and 
void,  etc.  Section  8408  requires  the  tax  col- 
lector to  date  the  privilege  license  from  the  1st 
day  of  the  month  of  its  issuance,  and  declares 
that  such  license  "shall  be  good  for  one  year 
from  that  date."  Held,  that  the  payment  of 
the  privilege  tax  at  any  time  during  the  month 
of  the  issuance  of  the  license  has  a  retroactive 
effect,  and  a  contract  made  In  reference  to  the 
business,  during  the  month  of  issuance  of  the 
license,  is  valid,  though  the  privilege  tax  is  not 
paid  until  after  the  contract  is  made. 

3.  In  an  action  on  a  fire  policy,  it  appeared 
that,  at  a  certain  time  after  the  policy  was  is- 
sued, and  before  the  loss  occurred,  defendant 
sent  for  the  policy,  for  the  purpose  of  changing 
the  "form"  attached  to  it  The  change  was  one 
of  verbiage  only.  Veld,  that  there  was  no  new 
contract  made  by  such  change. 

4.  In  an  action  on  a  fire  policy,  where  the 
defense  wss  that  the  policy  was  void  because, 
at  the  time  of  its  issuance,  there  was  additional 
insurance  without  defendant's  consent,  if  de- 
fendant  with  the  knowledge  by  its  agent  of  the 
breach  of  the  condition  through  such  agent,  re- 
quested and  made  a  change  in  the  form  attached 
to  the  policy,  and  then  returned  the  policy  as 
one  of  binding  obligation,  it  waived  the  breach 
of  the  condition. 

Appeal  from  circuit  court,  Warren  county; 
3.  D.  Gllland,  Judge. 

"To  be  officially  reported." 

Action  by  the  First  National  Bank  of 
Vicksburg  and  the  C.  J.  Searlea  Company 
against  the  American  Fire  Insurance  Com- 
pany on  a  fire  insurance  policy  Issued  to 
plaintiff  company,  and  payable  In  case  of  loss 
to  plaintiff  bank.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed. 

This  action  was  brought  by  First  National 
Bank  of  Vicksburg  and  C.  J.  Searlea  Com- 
pany, a  trading  corporation,  doing  a  mercan- 
tile business  in  the  city  of  Vicksburg,  against 
appellant,  to  recover  upon  a  policy  of  Insur- 
ance for  $2,500  to  C.  J.  Searles  Company,  Is- 
sued March  3,  1894,  upon  Its  stock  of  goods, 
which  was  destroyed  by  fire,  June  15,  1894. 
The  policy  provided  that  any  loss  that  may 
be  ascertained  and  proven  due  the  assured 
shall  be  payable  to  the  First  National  Bank, 
as  its  interests  may  appear  at  the  time  of  the 
fire,  and  the  remainder,  if  any,  to  the  as- 
sured. The  defenses  relied  on  are:  First, 
that  Searles  Company  had  not  paid  sufficient 
privilege  tax;  second,  that  the  policy  was 


void,  because  at  the  time  of  Its  issuance  there 
was  additional  insurance  without  consent  of 
the  Insurance  company.  The  material  facts, 
as  applied  to  these  defenses,  are  these:  C  i~ 
Searles  Company  took  out  its  privilege  tax 
license  on  June  1,  1893,  paying  therefor  Sl&V 
and,  about  June  1,  1894,  the  sheriff  of  War- 
ren county  sent  them  a  like  license  for  1894; 
and,  after  the  fire,  and  after  finding  there 
was  an  excess  of  stock  over  $3,500,  on  ad- 
vice, this  license  was  returned,  and  one  was 
procured,  for  $30.  The  stock  of  Searles  Com- 
pany, just  prior  to  the  commencement  of  the 
fiscal  year  1893,  and  during  the  year  follow- 
ing June  1,  1893,  at  times  largely  exceeded! 
$3,500.  On  March  13,  1893,  It  inventoried 
$9,330.51;  on  April  1,  1894,  $8,282.12;  on  June- 
15,  1894,  at  the  time  of  the  loss,  and,  accord- 
ing to  proof  of  loss,  by  Mr.  Searles,  president 
of  Searles  Company,  $8,956.77.  On  March  3^ 
1894,  the  date  of  the  policy,  Mr.  Griffith,  the 
president  of  appellee  bank,  fixed  the  stock  a* 
$3,465.  Mr.  Searles  could  not  say  whether, 
on  March  8,  1894,  the  stock  exceeded  $3£0» 
or  equaled  $7,500.  He  stated  that  a  firm  en- 
gaged In  that  business  could  not  do  a  busi- 
ness of  any  magnitude  with  a  stock  of  $2,500? 
"that  the  stock  might  run  down  to  that 
amount,  but,  as  a  general  thing,  be  had  ts> 
have  a  pretty  healthy  stock  to  handle  the 
line  of  business"  that  he  had;  that  he  car- 
ried $7,500  of  Insurance;  that  he  did  est 
know  exactly  whether  he  had  enough  stock, 
at  the  time  the  policy  was  Issued,  to  cover 
$7,500.  "One  custom  was  this:  The  stock 
of  goods  would  vary,  and  we  carried  a  gen- 
eral line  of  Insurance  of  $7,500.  Sometimes* 
we  would  have  that  amount  of  goods  in  the 
warehouse,  and  then,  again,  it  would  nun 
down  to  $2,500  or  $2,000."  At  the  time  of 
the  issuance  of  this  policy,  there  was  $5v00© 
of  other  Insurance  on  this  property,  without 
the  knowledge  of  appellant  On  June  4, 1894, 
appellant  sent  to  the  First  National  Bank 
for  this  policy,  as  it  desired  to  change  the 
"form"  attached  to  the  policy,  which  da- 
scribed  the  property  insured,  and  its  location, 
and  also  contained  this  clause,  "It  Is  under- 
stood and  agreed  that  this  building  is  to  be 
occupied  as  a  warehouse  only,  during  the 
continuance  of  this  policy."  Mr.  Griffith,  the 
president  of  the  bank,  not  knowing  which  of 
the  policies  of  the  Searles  Company  was- 
wanted,  sent  to  appellant's  agent  this  policy, 
with  the  three  other  policies  covering  the  ad- 
ditional insurance.  Appellant's  agent  chan- 
ged the  form  attached,  by  substituting  anoth- 
er form,  Identical  in  language  with  the  orig- 
inal form,  except  that  the  above  clause  was 
omitted,  and,  hi  lieu  thereof,  after  the  de- 
scription of  the  house,  these  words  were  In- 
serted, viz.  "and  used  solely  for  warehouse 
purposes."  The  four  policies  were  then  re- 
turned to  the  bank.  Mr.  Griffith  testifies  that 
they  were  returned  by  appellant's  agent,  Mr- 
Buck,  but  that  he  does  not  know  that  Buck 
knew  of  the  contents  of  the  other  policies,  al- 
though the  property  insured,  name  of  corn- 
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pany,  etc..  were  (Ddorsed  on  each  policy.  Mr. 
Buck  says  that  he  did  not  return  the  policy 
In  person,  and  that  he  did  not  know  of  the 
additional  Insurance  until  after  the  Are;  that, 
if  he  had  these  policies  in  his  hands,  he 
would  almost  certainly  have  ascertained  what 
they  insured,  and  that  he  would  have  looked 
at  them.  It  does  not  appear,  from  this  rec- 
ord, that  the  business  of  0.  J.  Searlea  Com- 
pany came  to  an  end  with  the  Are  destroying 
the  stock  of  goods.  The  peremptory  instruc- 
tion for  appellant  was  refused,  the  appellee 
had  a  verdict  and  judgment,  from  which  this 
appeal  Is  prosecuted. 

Booth  &  Anderson,  for  appellant  Dabney 
A  McCabe,  for  appellees. 

GREEN,  Sp.  J.  (after  stating  the  facts). 
Under  the  revenue  laws  of  this  state,*  an 
annual  privilege  tax,  payable  In  advance,  Is 
imposed  upon  the  occupation  of  a  merchant 
The  amount  of  the  tax  varies.  In  accordance 
with  the  value  of  the  stock  of  goods  to  he 
carried  during  the  year,  from  $2.50  to  $150. 
"Where  the  stock  sometimes  exceeds  two 
thousand  dollars,  but  never  thirty-five  hun- 
dred dollars,"  the  tax  is  $15,  and  where  the 
stock  sometimes  exceeds  $7,000,  but  never 
$10,000,  the  amount  of  the  tax  is  $30.  Upon 
application  for  the  license,  which  issues  up- 
on the  payment  of  the  required  tax,  the  ap- 
plicant is  required  to  make  an  affidavit, 
which  "must  state  the  largest  amount  which 
the  party  expects  to  have  on  hand  during 
the  year  for  which  license  is  desired."  Code, 
1 3410.  For  the  enforcement  of  the  collection 
of  this  tax,  In  addition  to  the  usual  remedy 
by  distress  and  sale,  highly-penal  remedies 
are  prescribed,  whereby  "any  person  who 
shall  receive  any  of  the  privileges  enumer- 
ated. •  •  •  without  first  paying  the  tax 
and  procuring  license,"  shall  be  guilty  of  a 
misdemeanor,  "and  all  contracts  made  with 
any  person  who  shall  violate  the  provisions 
of  this  chapter  in  reference  to  the  business 
carried  on  in  disregard  thereof,  shall  be  null 
and  void  so  far  only  as  such  persons  may  base 
any  claim  upon  them,  and  a  suit  shall  not  be 
maintainable  in  favor  of  any  such  person,  on 
any  such  contract"  Code,  S  3401.  A  policy 
of  insurance  upon  the  stock  of  goods  of  a 
merchant  is  a  contract  with  reference  to  his 
business.  Pollard  v.  Insurance  Co.,  63  Miss. 
244;  Insurance  Co.  v.  Searles  (Miss.)  18 
South.  544.  The  undisputed  facts  are  that 
a  short  time  prior  to  June  1,  1893.  which 
was  the  date  of  the  license  of  C.  J.  Searles 
Company  for  the  year  during  which  the 
policy  sued  on  was  taken  out,  the  stock 
amounted  to  $9,330.51;  on  April  1,  1894,  it 
amounted  to  $8,282.12;  and  on  June  15,  1894, 
to  $8,956.77.  The  president  of  C.  J.  Searles 
Company  could  not  fix  the  amount  of  stock 
on  hand  on  March  3,  1894,  the  date  of  the 
policy,  nor  could  he  state  whether  It  ex- 


»  Code,  8  3390. 


ceeded  $3,500,  or  equaled  $7,500;  at  that 
date.  He  stated  that  a  firm  engaged  in  the 
character  of  business  his  company  was  en- 
gaged in  could  not  do  a  business  of  any  mag- 
nitude with  a  stock  of  $2,500;  that  the  stock 
might  run  down  to  less  than  that,  but  as  a 
general  thing,  he  had  to  have  a  "pretty 
healthy  stock"  to  handle  the  line  of  business 
that  he  had;  "and  our  custom  was  this: 
The  stock  of  goods  would  vary,  and  we 
carried  a  general  line  of  insurance  of  $7,500. 
Sometimes  we  would  have  that  amount  of 
goods  in  the  warehouse,  and  then,  again,  it 
would  run  down  to  $2,500  or  $2,000."  It  thus 
appears  that  C.  J.  Searles  Company,  with 
the  knowledge  that  Its  stock  of  goods  would 
vary  from  $'J.0O0  or  $2,500  to  $7,600,  and  in- 
tending that  the  stock  shouia  vary  between 
those  Bums,  paid  a  privilege  tax  of  $15,  and 
took  out  a  license  on  a  stock  "where  the 
stock  sometimes  exceeds  $2,000,  but  never 
$3,500."  The  required  affidavit,  if  It  had 
been  made,  would  have  fixed  $7,500  as  the 
basis  of  taxation,  and  thereby  $30  would 
have  been  exacted,  Instead  of  $15,  as  the  tax 
to  be  paid.  It  is  clear  that  in  so  doing,  C. 
J.  Searles  Company  knowingly  and  inten- 
tionally "exercised  one  of  the  privileges  enu- 
merated, •  •  •  without  first  paying  the 
tax  and  procuring  license  as  required,"  and 
hence  the  business  so  carried  on  was,  and 
continued  to  be,  during  that  year,  a  violation 
of  the  provisions  of  that  chapter  of  the 
Code;  and  this  contract  of  insurance,  made 
in  reference  to  that  business,  and  while 
It  was  being  thus  conducted  In  violation  of 
law,  was  thereby  rendered  void. 

It  is  contended,  however,  that  after  the 
year  had  expired  during  which  an  insuffi- 
cient privilege  tax  was  paid,  and  during  the 
month  of  June,  1894,  C.  J.  Searles  Company 
paid  a  sufficient  privilege  tax  for  the  year 
commencing  on  June  1,  1894,  and  that  dur- 
ing that  month,  this  policy  was  made  a 
new  contract  of  insurance  by  the  change 
made  in  the  "form"  attached  by  the  com- 
pany, and  that  as  this  change  was  made 
after  June  1,  1894,  the  policy  was  thence- 
forth unaffected  by  the  former  Invalidity. 
While  section  3401  of  the  Code  requires  that 
the  party  shall  first  pay  the  tax  and  obtain 
a  license  before  exercising  any  of  the  priv- 
ileges enumerated,  and  that  a  failure  so  to 
do  will  Incur  the  penalties  named,  section 
3408  requires  the  tax  collector  to  date  the 
privilege  license  from  the  first  day  of  the 
month  of  its  Issuance,  and  It  declares  that 
such  license  "shall  be  good  for  one  year 
from  that  date."  Construing  these  two  sec- 
tions of  the  chapter  together,  and  in  the 
light  of  the  rule  that  such  statutes  must  be 
strictly  construed,  we  are  of  opinion  that 
the  payment  of  the  privilege  tax  at  any  time 
during  the  month  of  the  Issuance  of  the  li- 
cense will  have  a  retroactive  effect  and  that 
all  contracts  made  hi  reference  to  the  busi- 
ness during  the  month  of  issuance  of  said 
license  will  be  valid.   The  payment  there- 
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fore,  of  a  sufficient  privilege  tax  during  the 
month  of  June,  1894,  made  effective  and  en- 
forceable all  contracts  made  by  C.  J.  Searles 
Company  during  that  month. 

The  fact  relied  on  to  create  a  new  contract 
of  insurance  after  June  1,  1894,  was  the  sub- 
stitution by  the  appellant  of  the  form  now 
attached,  on  June  4,  1894,  for  the  form  orig- 
inally attached.  The  words  of  the  substi- 
tuted form  are  identical  with  those  of  the 
original  form,  except  in  the  particular  stat- 
ed.  This  change  was  one  of  verbiage  only. 
The  legal  import  of  both  forms  is  the  same, 
and  the  contract,  in  legal  effect,  remained 
constant  There  was  no  new  contract,  there- 
fore, made  after  June  1,  1894,  and  the  in- 
validity inherent  in  the  policy  at  its' creation, 
adhered  to  It,  and  was  not  "affected  by  the 
subsequent  payment  of  a  sufficient  privilege 
tax. 

The  remaining  question  for  decision  is 
whether  the  admitted  breach  of  the  contract 
of  the  policy  forbidding  additional  insurance 
was  waived  by  the  change  of  the  form  at- 
tached at  the  request  of  the  appellant,  and 
a  return  of  the  policy  to  the  bank,  with 
knowledge  thereby  of  the  agent,  of  such  ad- 
ditional insurance.  The  evidence  conflicts  as 
to  whether  appellant's  agent  knew  of  the 
additional  insurance  at  the  time  of  the 
change  of  the  form  and  the  return  of  the 
policy  to  the  bank,  but  the  verdict  finds  that 
the  agent  had  such  knowledge.  Whatever 
may  be  the  rule  elsewhere,  It  is  settled  in 
tins  state  that  the  clause  in  policies  of  in- 
surance limiting  the  power  of  agents  or 
officers  of  the  insurance  company  to  waive 
breaches  of  the  conditions  of  the  policy,  ex- 
cept In  a  certain  manner,  is  inoperative,  where 
the  waiver  has  been  made  In  a  mode  other  than 
that  specified  in  the  policy.  Association  v. 
Matthews,  65  Miss.  301,  4  South.  62;  Insur- 
ance Co.  v.  Bowdre,  67  Miss.  620,  7  South. 
596;  Insurance  Co.  v.  Shelly,  71  Miss.  919, 
16  South.  307;  Insurance  Co.  v.  Scales.  71 
Miss.  975,  15  South.  134;  Insurance  Co.  v. 
Gibson  (Miss.)  17  South.  13.  If,  with  the 
knowledge  of  the  breach  of  thls'conditlon  by 
the  agent  the  appellant  through  the  agent 
requested  and  made  a  change  in  the  form 
attached,  and  then  returned  the  policy,  as 
one  of  binding  obligation,  to  the  bank,  the 
appellant  cannot  now  complain  of  such  pre- 
cedent breach  of  that  condition.  The  fore- 
going principles  can  be  applied  to  the  plead- 
ings and  the  instructions  In  the  further 
conduct  of  this  cause,  and  hence  It  Is  unnec- 
essary to  refer  to  them  in  detail.  It  follows, 
from  the  case  made  by  this  record,  that  it 
was  error  to  refuse  the  peremptory  instruc- 
tion asked  by  appellant;  wherefore,  the 
judgment  Is  reversed,  and  the  cause  is  re- 
manded, for  a  new  trial. 

MARCELLUS  GREEN,  J.,  was  commis- 
sioned and  presided  as  special  judge  in  place 
of  WHITFIELD.  J.,  disqualified  by  rea- 
son of  relationship  to  some  party  to  the  suit 


DILLARD  et  al.  v.  BRENNER. 

(Supreme  Court  of  Mississippi.    Dec.  23,  1895.) 

Attachment— Dealing  in  Futcrbs— Acting  fob. 
Principal  not  Disclosed. 
Under  Code  1892.  §  129,  subd.  9.  one  who 
has  within  six  months  made  contracts  in  his  own 
name  for  cotton  "f-Jtures,"  in  one  case,  at  least, 
furnishing  his  own  money,  is  subject  to  attach- 
ment by  hiB  creditors,  although  he  may  have 
been  acting  as  agent  for  another,  such  fact  not 
having  been  disclosed  in  the  transactions. 

Appeal  from  circuit  court,  Coahoma  coun- 
ty; R.  W.  Williamson,  Judge. 

"To  be  officially  reported." 

Action  by  Dlllard  &  Coffin  by  attachment 
against  Harris  Brenner.  Judgment  for  de- 
fendant and  plaintiffs  appeal.  Reversed. 

Code  1892,  §  129,  among  other  grounds  of 
attachment  against  a  debtor,  contains  the 
following:  "(9)  That  he  Is  buying,  selling  or 
dealing  in,  or  has  within  six  months  next 
before  the  suing  out  of  the  attachment,  di- 
rectly or  Indirectly,  bought  sold,  or  dealt 
in,  future  contracts,  commonly  called  fu- 
tures.' " 

W.  V.  Sullivan  and  J.  W.  &  W.  D.  Cutrer, 
for  appellants. 

COOPER,  C.  J.  Accepting  as  true  th* 
testimony  delivered  by  the  defendant  him- 
self, the  court  should  have  given  the  per- 
emptory charge  for  the  plaintiffs  In  attach- 
ment The  defendant  within  six  montha 
next  before  the  suing  out  of  the  attachment, 
gave  to  one  Wildberger  a  sum  of  money, 
and  Instructed  him  to  invest  the  same  in  the 
purchase  of  "cotton  futures,"  which  Wild- 
berger did.  The  defendant  now  says  that 
in  regard  to  this  transaction,  he  was  acting 
as  the  agent  for  one  Dreyfus,  and  therefore 
Dreyfus,  and  not  he,  was  the  dealer  In  the 
contract  for  "futures."  But  it  is  conceded 
that  Wildberger  was  not  informed  that  the 
contract  was  being  made  for  Dreyfus.  He 
understood  that  the  defendant  was  the  pur- 
chaser, and  undoubtedly  would  have  been 
entitled  to  look  to  him  for  indemnity  against 
any  losses  that  resulted  from  the  transac- 
tion, if  the  contract  had  been  a  lawful  one. 
In  RItcher  v.  State,  63  Miss.  304,  the  appel- 
lant was  convicted  of  selling  Intoxicating- 
liquor  to  an  infant  His  defense  was  that 
the  infant  was,  in  the  purchase,  acting  as 
agent  for  an  adult  principal.  We  held  that, 
since  the  fact  that  the  infant  was  acting 
for  another  was  not  disclosed  to  the  de- 
fendant, the  sale  was  to  the  infant  Wild- 
berger testifies  that  in  addition  to  the  sum 
of  $200  given  him  by  the  defendant,  in  No- 
vember, to  be  invested  in  the  purchase  of 
cotton  futures,  the  defendant  in  December, 
turned  over  to  him  $300,  collected  from  one- 
Maddox,  in  payment  of  losses  that  had  been 
sustained  in  the  November  contract  The 
defendant  says  that  this  money,  confessedly 
his,  was  paid  as  the  purchase  price  of  other 
"future  contracts,"  but  this  contract  h«. 
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also  flays,  -was  also  made  in  behalf  of  his 
undisclosed  principal,  Drey  fas;  and  so,  ac- 
cording to  the  defendant's  testimony,  he 
made,  in  his  own  name,  two  contracts  for 
cotton  futures,  in  one  of  which  he  furnished 
the  money  from  his  own  means,  and  in  nei- 
ther of  which  was  his  principal  disclosed. 
Under  these  circumstances,  he  was  person- 
ally bound,— the  money  invested  was  put 
to  risk,— if  any  one  was;  and  be  was  liable 
to  attachment,  and  so  the  court  should  hare 
Instructed  the  jury.  Reversed  and  re- 
manded. 


BERK  SON  et  at  v.  COX  et  at. 

{Supreme  Court  of  Mississippi.    Dec.  2,  1895.) 

Limitation  or  Actions— Judgmbnts— Removal 
or  Bah. 

An  action  oil  a  judgment  is  not  an  action 
«o  a  contract  (Code  1880, 1  2688),  and  therefore 
the  bar  of  the  statute  of  limitations  is  not  re- 
vered by  a  promise  or  acknowledgment  of  Us- 


Appeal  from  circuit  court,  Holmes  county; 
CL  H.  Campbell,  Judge. 

Action  by  Berkson  Bros,  against  W.  H.  Cox 
Jk  Co.  There  was  a  judgment  for  defend- 
ants, and  plaintiffs  appeal.  Affirmed. 

Berkson  Bros,  recovered  a  judgment 
against  W.  H.  Cox  &  Co.,  in  the  circuit  court 
of  Holmes  county,  on  the  28th  day  of  Novem- 
ber, 1887.  December  28,  1887,  an  execution 
was  issued  on  this  judgment,  and  returned 
nulla  bona  by  the  sheriff  March  14,  1888. 
On  the  21st  day  of  December,  1894,  Berkson 
Bros,  died  their  declaration  in  this  cause  on 
that  Judgment.  Defendants  filed  two  pleas 
to  (be  declaration,— one  of  nil  debet;  the 
other,  the  bar  of  the  statute  of  limitation  of 
seven  years.  A  demurrer  was  sustained  to 
the  first  plea  on  the  ground  that  it  was  inap- 
propriate to  the  original  cause  of  action. 
Two  replications  were  filed  to  the  second 
plea.  The  first  alleged  that  an  execution 
was  issued  on  the  judgment  within  seven 
years  before  the  institution  of  the  suit,  and 
retained  nulla  bona;  therefore  the  judgment 
-was  not  barred.  The  other,  which  was  filed 
toy  leave  of  court,  alleged  that  plaintiffs 
ought  not  to  be  barred  because  of  anything 
■contained  in  that  plea,  because  on  the  18th 
4ay  <of  April,  1890,  and  at  other  times  within 
seven  years  from  the  time  of  filing  the  suit, 
•defendants  acknowledged,  in  writings  sign- 
ed by  themselves,  the  existence,  justice,  and 
validity  of  the  Indebtedness  sued  on,  and 
that  by  said  letters  defendants  waived  the 
bar  of  the  statute  of  limitations.  Demurrers 
were  interposed  to  these  replications  because 
the  matters  and  things  set  up  in  them  do  not 
avoid  the  bar  of  the  statute  of  limitations  of 
seven  years  pleaded  by  defendants,  and  they 
asked  Judgment.  The  demurrer  was  sustain- 
ed, and  plaintiffs'  suit  dismissed,  and  from 
that  Judgment  plaintiffs  appealed. 


B.  F.  Noel,  for  appellants.  Hooker  A  Wil- 
son, for  appellees. 

WOODS,  J.  The  judgment  of  1887  was 
clearly  barred.  Buckner  v.  Pipes,  66  Miss. 
866;  8tlth  v.  Parham,  57  Miss.  289;  Hall 
v.  Green,  60  Miss.  47.  Counsel  is  in  error  la 
supposing  that  Hall  v.  Green  is  not  In  perfect 
harmony  with  the  two  former  cases.  The 
error  is  not  unnatural,  however,  regard  be- 
ing paid  only  to  the  collocation  of  the  sen- 
tence quoted  from  that  opinion  by  counsel, 
to  the  effect  that  "the  judgment  was  value- 
less, except  as  affording  the  basis  for  the 
issuance  of  executions,  or  the  bringing  of  a 
new  suit."  The  remark  was  made  In  an  In- 
appropriate connection.  Evidently  the  mean- 
ing is  that  the  judgment  in  a  federal  court, 
unenrolled  in  the  proper  county,  created  no 
Hen  on  the  debtor's  property  In  such  county, 
and  was  valueless,  except  for  the  purposes 
Indicated  in  that  opinion.  The  demurrer  to 
the  second  replication,  in  which  an  acknowl- 
edgment In  writing  within  the  period  of  lim- 
itation of  seven  years  was  sought  to  be  set 
up  In  answer  to  defendants'  plea  of  the  bar 
of  the  statute,  was  also  properly  sustained. 
An  action  on  a  judgment  Is  not  embraced  in 
the  terms  of  section  2888,  Code  1880,  where- 
by actions  upon  contracts  are  taken  out  of 
the  statute's  operation  where  a  new  promise 
or  an  acknowledgment  in  writing,  signed  by 
the  party  chargeable  thereby.  Is  shown.  By 
the  almost  universal  agreement  of  text  writ- 
ers and  courts  In  this  day,  judgments  are 
held  not  to  be  contracts.  The  question  is  dis- 
cussed in  both  Freeman  on  Judgments  and 
Black  on  Judgments,  and  nothing  could  well 
be  added  to  what  is  said  by  these  authors. 
See  cases  cited  in  discussion  of  the  question 
by  each.  In  Wood  on  Limitation  of  Actions, 
also,  it  is  said  that  the  replication  to  a  plea 
of  the  statute,  of  a  new  promise,  is  not  good 
In  an  action  upon  a  judgment  of  a  court  of 
record.  See  Wood,  p.  135,  and  authorities 
cited  In  note  1.  While  some  earlier  authori- 
ties, and  some  not  well-considered  opinions, 
call  Judgments  "contracts,"  the  weight  of 
reason  and  later  authorities  is  against  the 
confounding  of  judgments  with  contracts. 
In  their  striking  features,  judgments  and 
contracts  are  markedly  dissimilar.  Af- 
firmed. 


HEARD  t.  CRUM. 
(Supreme  Court  of  Mississippi.  Dec.  9,  1S95.) 
Contractor— Laborer— Wages. 
One  who  contracted  to  bnild  a  house  for 
a  fixed  price,  and  who  employed  others  to  work 
under  him,  though  he  did  part  of  the  work  him- 
self, is  not  a  laborer,  within  Code  1892,  §  19G3, 
exempting  a  certain  sum  from  the  wages  of  "ev- 
ery laborer  or  person  working  for  wages." 

Appeal  from  circuit  court,  Union  county; 
Eugene  Johnson,  Judge. 

Action  by  J.  A.  Heard  against  O.  Lee  Cram 
to  enforce  a  mechanic's  lien.   From  a  Judg- 
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menl  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Action  by  J.  A.  Heard  against  C.  Lee  Gram 
to  enforce  a  mechanic's  lien.  The  trial  was 
before  the  judge,  a  Jury  having  been  waived. 
The  evidence  showed  that  the  parties  entered 
Into  a  verbal  contract  by  which  appellee  was 
to  furnish  all  the  material  for,  and  appellant 
was  to  build,  a  dwelling  house  for  him  on  the 
lot  described  In  the  petition,  for  $105,  to  be 
paid  when  the  work  was  completed.  The 
work  was  completed  and  accepted.  Prior  to 
the  completion  of  the  house,  $38  waa  paid  to 
appellant  on  the  contract  price.  Some  extra 
work  was  done,  amounting  to  $8.  About  four 
weeks  prior  to  the  completion  of  the  house, 
appellee  purchased  a  promissory  note,  in  good 
faith,  for  valuable  consideration,  on  appel- 
lant, amounting  to  $77.30.  Appellant  refused 
to  pay  appellee,  and  he  brought  this  suit  to 
enforce  a  mechanic's  lien.  Appellee  filed  the 
note  as  an  offset  against  appellant's  claim, 
and  asked  for  judgment  for  balance.  Appel- 
lant claimed  that  $100  was  exempted  to  him 
as  a  laborer  being  the  head  of  a  family,  un- 
der section  1068  of  the  Code  of  1892. 

J.  D.  Fontaine  and  L.  R.  Kennedy,  for  ap- 
pellant   0.  Lee  Cram,  pro  se. 

WHITFIELD,  J.  In  Lang  v.  Simmons,  64 
Wis.  529,  25  N.  W.  650,  it  was  held  that  mon- 
ey due  upon  a  contract  with  a  wood  factory 
for  sawing  lumber  belonging  to  assignors  was 
not  "wages."  The  court  say:  "They  were 
not  persons  hired  by  the  assignors  to  do 
manual  labor  for  them,  nor  were  they  hired 
persons,  within  the  ordinary  sense  of  the 
words  'hired  persons.'  They  were  manufac- 
turers, doing  business  for  themselves,  and 
employing  other  persons  *  •  •  to  accom- 
plish the  work  they  contracted  to  do  for  oth- 
ers. •••  We  think  it  very  clear  that 
*  •  •  laborers  •  •  •  who  can  be  said  to 
earn  wages  of  an  employer  must  hold  such  a 
relation  to  the  employer  that  he  can  direct 
and  control  them  In  and  about  the  work 
which  they  are  doing  for  him."  And  the  def- 
inition of  the  Imperial  Dictionary  is  quoted: 
"In  ordinary  language,  the  term  'wages'  is 
usually  restricted  to  sums  paid  as  rewards  to 
artisans,  to  domestic  servants,  to  laborers 
employed  In  manufactures,  In  agriculture, 
mines,  and  other  manual  occupations."  The 
case  of  Riley  v.  Warden,  2  Bxch.  59,  is  exact- 
ly In  point,  and  decisive  of  this  case.  De- 
fendants were  manufacturers  of  brick,  and 
plaintiff  was  a  subcontractor  under  them. 
He  contracted  to  get  out  clay  for  the  making 
of  bricks.  He  engaged  eight  or  nine  men  to 
work  with  him,  and  worked  manually  him- 
self. The  question  was  whether  he  was  a 
"laborer"  within  the  meaning  of  an  act  of 
parliament  of  like  kind  with  our  statute,  but 
one  of  broader  and  more  liberal  terms  than 
our  statute  as  regarded  the  laborer.  Parke, 
B.,  said:  "Now,  it  appears  to  me  that,  upon 
the  true  construction  of  this  act.  It  Is  to  be 


taken  as  applicable  to  those  persons  only  who 
strictly  contract  as  laborers;  that  Is,  to  such 
as  enter  into  a  contract  to  employ  their  per- 
sonal services,  and  to  receive  payment  for 
their  services  in  wages.  •  •  •  The  reward 
which  the  plaintiff  is  to  receive  is  not  to  be 
paid  for  his  personal  labor,  but  it  is  the  con- 
tract price,  from  which  he  may  derive  a 
profit,  by  the  assistance  and  labor  of  others. 
•  *  *  I  take  it  to  be  clear  that,  If  the 
plaintiff  had  undertaken  to  do  a  work  for 
£100,000,  he  would  not  have  been  within  the 
act,  although  he  might  have  done  some  por- 
tion of  it  himself.  It  is  difficult  to  draw  the 
line  between  such  a  case  and  the  present." 
And  Rolfe,  B.,  said:  "It  appears  to  me  to  be 
clear  that  the  act  applies  to  those  persons  who 
are  to  recede  wages  as  the  price  of  their 
work,  and  that  the  term  'wages'  is  to  be  un- 
derstood in  Its  popular  sense,  and  does  not  in- 
clude wages  which  are  the  price  of  a  con- 
tract The  plaintiff  here  employed  several 
persons  under  him,  and  in  that  respect  differs 
from  what  Is  popularly  understood  by  a  la- 
borer.'" And  Piatt,  B.,  added:  "It  cannot 
be  said  that  every  person  who  puts  the  finish- 
ing stroke  to  a  work,  as,  for  Instance,  a  mas- 
ter mason  engaged  to  build  a  house,  Is  within 
this  act."  The  facts  in  the  case  at  bar  bring 
It  squarely  within  the  principle  of  this  case. 
The  plaintiff  employed  laborers  who  worked 
under  him.  He  himself  did  a  part  of  the 
work.  He  says  he  could  not  say  what  pro- 
portion. His  contract  was  to  build  a  house 
for  $100.  Clearly,  he  was  a  contractor,  and 
the  sum  agreed  to  be  paid  was  the  "price  of 
his  contract";  not  wages  within  the  mean- 
ing of  section  1963,  Code  1892,— "the  wages 
of  every  laborer,  or  person  working  for 
wages."  The  view  taken  by  the  learned 
judge  below  was  correct  and  the  judgment 
is  affirmed. 


KING  et  aL  v.  BROWN. 

(Supreme  Court  of  Alabama.    Jan.  10,  1896.) 

Administkatok's  Accounts  —  Sbttlbmbnt  —  Ra 
vibw— Dbsornt  and  Distribution— Decrbk 
to  Married  Woman. 

1.  Error  in  allowing  items  of  credit  in  an 
administrator' 6  final  account  and  settlement 
cannot  be  reviewed,  in  the  absence  of  a  bill  of 
exceptions. 

2.  Distribution  of  an  estate  to  heirs  on  final 
settlement  is  properly  made  by  a  single  decree 
assigning  to  each  heir  separately  his  distributive 
share. 

3.  The  distribntive  share  of  a  married  wo- 
man as  heir  should  be  decreed  to  her  in  her  own 
name,  and  not  to  herself  and  husband  for  her 
use. 

Appeal  from  probate  court.  Franklin  coun- 
ty; W.  M.  Walterip,  Judge. 

Petition  by  Mrs.  M.  E.  King  and  others 
against  W.  P.  Brown,  administrator  de  bonis 
non,  for  a  settlement  of  the  estate.  From 
the  decree  of  settlement  and  distribution,  the 
petitioners  appeal.  Affirmed. 

On  December  6, 1892,  Mrs.  M.  E.  King,  who 
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was  an  heir  and  distributee  of  the  estate  of 
Joseph  Brown,  deceased,  filed  her  petition 
in  the  probate  court  of  Franklin  county  to 
have  the  appellee,  W.  P.  Brown,  who  was 
the  administrator  de  bonis  non  of  the  estate 
of  Joseph  Brown,  deceased,  cited  to  a  settle- 
ment of  his  administration.  This  petition 
was  granted,  and  on  December  19,  1892,  W. 
P.  Brown,  as  such  administrator  de  bonis 
non,  filed  his  account  for  a  final  settlement 
in  the  probate  court  of  Franklin  county.  It 
was  shown  that  W.  P.  Brown  was  appointed 
administrator  in  April,  1891,  and  that  on 
September  12,  1892,  he  made  a  partial  settle- 
ment of  his  administration,  in  which  settle- 
ment he  was  allowed,  as  a  charge  against 
the  estate,  one  item  of  (75,  "for  waiting  on 
his  mother,  and  furnishing  comforts  of  life 
for  two  years,  while  she  was  in  a  helpless 
condition";  another  item  of  $100,  for  attor- 
ney's fees,  for  representing  the  administrator 
In  the  probate  and  circuit  courts,  and  anoth- 
er Item  of  (50,  "for  extraordinary  services 
in  attending  to  said  administration."  In  his 
account  filed  for  final  settlement,  he  asked 
to  be  credited,  among  other  items,  with  a 
charge  of  (20,  for  "attorney's  fees  in  repre- 
senting the  administrator  in  making  this 
settlement"  Mrs.  M.  E.  King  and  the  other 
heirs  and  distributees  of  Joseph  Brown,  de- 
ceased, filed  objections  to  the  items  in  the 
account  of  the  said  administrator.  Among 
other  grounds  of  contest  were  the  items  of 
(75  for  taking  care  of  the  administrator's 
mother,  and  also  the  item  of  (50  for  extraor- 
dinary services,  charged  on  the  partial  set- 
tlement, and  the  item  of  (20  for  attorney's 
fees  in  attending  to  the  fined  settlement 
These  grounds  of  contest  were  overruled,  as 
is  stated  in  the  decree  of  the  court  on  the 
settlement;  and  thereupon  the  court  ren- 
dered a  decree  correcting  the  account  in  some 
minor  details,  and,  as  corrected,  approving 
and  confirming  said  account,  and  passing 
and  allowing  the  same,  as  stated.  In  this 
decree  the  court  ascertained  that  there  were 
seven  heirs  and  distributees  of  Joseph 
Brown,  deceased,  and  divided  the  amount 
ascertained  to  be  in  the  bands  of  the  ad- 
ministrator into  seven  equal  parts,  and  de- 
creed an  equal  part  of  said  sum  to  each  of 
the  seven  heirs,  decreeing  the  same  due  to 
Mrs.  M.  E.  King,  as  her  distributive  share, 
to  her  individually.  The  transcript  contains 
no  bill  of  exceptions.  Mrs.  M.  B.  King  and 
the  other  heirs  and  distributees  of  Joseph 
Brown,  deceased,  who  contested  the  settle- 
ment of  W.  P.  Brown,  as  administrator  de 
bonis  non,  prosecute  the  present  appeal,  and 
make  the  following  assignments  of  error: 
"First,  the  allowance  of  extraordinary  serv- 
ices to  the  administrator,  without  the  same 
being  itemized  or  proven;  second,  because 
the  court  rendered  one  final  decree,  and  not 
separate  decrees,  in  favor  of  each  heir  and 
distributee;  third,  the  decree  should  not 
have  been  in  favor  of  Mrs.  King,  but  in  the 
name  of  Mr.  and  Mrs.  King,  for  the  use 


of  the  wife;  fourth,  because  an  allowance 
for  attorney's  fees  should  not  have  been 
made  in  final  settlement  because  the  inter- 
est of  the  administrator  was  antagonistic 
to  that  of  the  heirs;  fifth,  because  no  allow- 
ance should  have  been  made  to  administra- 
tor for  seventy-five  ((75)  dollars,  for  taking 
care  of  Mrs.  Joseph  Brown." 

Sevier  &  Redwlne  and  John  F.  Jack,  for 
appellants.   Bolton  &  Ezzell,  for  appellee. 

HEAD,  J.  Upon  final  settlement  of  an 
administration,  items  of  account  allowed  in 
a  previous  settlement  are  presumed  to  be 
correct  Code,  S  2149.  It  necessarily  fol- 
lows that  the  burden  of  overcoming  this  pre- 
sumption rests  upon  the  distributees.  Dickie 
v.  Dickie,  80  Ala.  57.  The  evidence  upon 
which  the  probate  judge  acted,  in  rendering 
the  decree  appealed  from,  is  not  brought 
before  us,  and  hence  there  is  nothing  to  show 
that  the  burden  was  met  by  the  appellants. 
Minis*  Adm'r  v.  Mima,  39  Ala.  716.  Error 
is  not  presumed,  and,  if  necessary  to  sup- 
port the  decree,  we  would  Intend  that  the 
distributees  had  agreed  and  consented  to  the 
allowance  for  extraordinary  services,  and 
also  to  the  item  of  credit  for  taking  care  of 
their  mother.  For  the  like  reason,  it  does 
not  appear  that  any  error  was  committed  in 
the  allowance  to  the  administrator  of  the 
sum  of  (20  on  account  of  the  fee  charged 
by  his  attorney  for  representing  him  on  the 
final  settlement  In  the  absence  of  evidence, 
we  presume,  conclusively,  that  every  fact 
essential  to  justify  that  allowance  was  made 
satisfactorily  to  appear.  We  have  considered 
the  above  questions,  because  they  are  raised 
and  argued  by  counsel.  Such  questions  can 
only  be  property  presented  by  bill  of  excep- 
tions. It  is  not  proper  to  set  forth,  in  the 
decree,  the  rulings  of  the  court,  and  the  al- 
lowance or  change  of  items  of  account  The 
decree  of  the  probate  court  is  in  proper  form. 
It  was  not  joint  as  counsel  for  appellants 
suppose,  but  each  distributee  had  a  separate 
recovery  of  his  share,  although  embraced  in 
one  entry  in  regular  succession.  This  Is  the 
usual  and  orderly  method  of  entering  de- 
crees in  final  settlement  of  estates,  and  was 
a  full  compliance  with  the  statute.  Code, 
I  2161. 

It  was  not  necessary  that  the  husband  of 
one  of  the  female  distributees  be  made  a 
party  to  the  settlement  nor  that  her  share 
be  adjudged  against  the  administrator  in  fa- 
vor of  herself  and  husband  for  her  use.  For- 
mer decisions  of  this  court,  holding  such  to 
be  the  proper  practice,  were  based  upon  the 
married  woman's  acts  of  1848  and  1850,  al- 
lowing the  husband  the  enjoyment  of  the  in- 
come of  her  estate  for  his  life,  without  lia- 
bility to  account  therefor.  Smith  v.  Hooper. 
20  Ala.  245;  Key  v.  Vaughn,  15  Ala.  497; 
Green  v.  Distributees  of  Fagan,  Id.  336. 
Prior  to  those  acts,  decrees  for  the  wife's 
distributive  share  were  required  to  be  ren- 
dered in  favor  of  wife  and  husband  jointly. 
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Black-well  v.  Vastbinder,  6  Ala,  218.  The 
reason  of  these  rules  no  longer  existing,  the 
rules  have  likewise  ceased.  The  wife  must 
sue  alone  for  the  recovery  of  her  separate 
property.  Code,  |  2347.  The  husband  Is 
not  her  trustee,  nor  entitled  to  the  Income 
from  her  estate.  It  results  that  the  assign- 
ments of  error  are  without  merit,  and  the 
decree  of  the  probate  court  is  affirmed. 


STEVENSON  t.  BURTON. 

(Supreme  Court  of  Alabama.    Jan.  10,  1896.) 

Review  on  Appeal — Record. 
It  will  be  presumed  that  a  judgment  over- 
ruling a  motion  to  dismiss  waa  sustained  by  the 
evidence,  where  the  record  contains  no  bill  of 
exceptions  nor  any  evidence. 

Appeal  from  circuit  court,  Etowah  county; 
R.  A.  D.  Dunlap,  Special  Judge. 

Action  by  J.  H.  Burton  against  A.  W. 
Stevenson.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Denson  &  Burnett,  for  appellant  Dortch 
&  Martin,  for  appellee. 

COLEMAN,  J.  The  appellee,  Burton,  as 
landlord,  sued  out  an  attachment  before  a 
justice  of  the  peace  against  the  appellant, 
Stevenson,  as  his  tenant,  returnable  before 
the  justice,  and  which  was  levied  upon  cer- 
tain property.  On  the  return  day,  the  de- 
fendant appeared,  and  moved  the  court  "to 
dismiss  plaintiffs  action,  quash  the  attach- 
ment, and  discharge  the  levy,  because  (1) 
defendant  Is  a  resident  of  beat  No.  16,  and  not 
a  resident  of  beat  No.  1,  where  the  action  is 
brought;  (2)  the  debt  was  created  and  cause 
of  action  *  *  *  originated  in  beat  16,  and 
not  in  the  beat  in  which  the  suit  is  brought; 
(3)  the  property  levied  upon  is,  and  was  at 
the  time  of  bringing  said  suit  and  levying  the 
attachment,  In  beat  No.  16,  and  not  in  the 
beat  where  said  action  is  brought."  The  jus- 
tice overruled  said  motion,  and,  upon  issue 
joined  upon  the  complaint,  rendered  judgment 
for  the  plaintiff.  The  defendant  appealed  to 
the  circuit  court,  and  there  renewed  his  mo- 
tion made  hi  the  justice  court,  and  upon  the 
same  grounds.  The  judgment  of  the  circuit 
court  recites  the  motion  and  grounds,  and 
states  that,  "after  hearing  the  evidence  and 
upon  due  consideration,  it  is  ordered  and  ad- 
judged that  said  motion  be,  and  the  same  is 
hereby,  overruled;  and,  issue  being  joined 
thereupon,  came  a  Jury,"  etc.  The  errors  as- 
signed are  upon  the  ruling  of  the  court  over- 
ruling the  motion  to  "dismiss  the  plaintiff's 
action,  to  quash  the  indictment,  and  to  dis- 
charge the  levy."  The  record  does  not  con- 
tain any  bUl  of  exceptions,  nor  any  evidence 
or  statement  tending  to  support  the  motion. 
We  are  bound  to  presume  in  favor  of  the 
judgment  of  the  trial  court  that  the  evidence 
did  not  sustain  the  motion. 

We  make  no  ruling  upon  the  question  ar- 


gued in  the  brief  of  counsel  as  to  the  jurisdic- 
tion of  the  justice  court  to  Issue  attachments 
and  render  adjudications  in  cases  where  the 
facts  exist  as  stated  in  the  motion  of  appel- 
lant See  Herndon  v.  Olvens,  16  Ala.  261; 
Atkinson  v.  Wiggins,  69  Ala.  190;  Burns  v. 
Henry,  67  Ala.  210;  McAIllIley  v.  Horton,  75 
Ala.  492;  Code  1886,  §  3303. 
Affirmed. 


ANNISTON  LOAN  &  TRUST  CO.  et  al.  v. 
WARD  et  al. 

(Supreme  Court  of  Alabama.    Jan.  10,  1896.) 

Assignment  for  Benefit  of  Cbbditoks — Agobb- 
gate  Fund — Payment  of  Fees — Distribution. 
Where  a  murtgage  executed  for  the  ex- 
clusive preferment  of  one  creditor  is  declared  a 
general  assignment  for  the  benefit  of  all  cred- 
itors, as  provided  for  in  Code,  §  1737,  and  the 
mortgagee  proves  its  demand,  and  shares  with 
the  other  creditors,  the  compensation  of  the 
solicitors  of  the  original  complainants  is  charge- 
able on  the  aggregate  fund,  and  the  mortgagee 
must  bear  its  proportionate  share. 

Appeal  from  city  court  of  Annlston;  James 
W.  Lapsley,  Judge. 

A  bill  was  originally  filed  by  Ward  &  Co. 
and  others  to  have  a  mortgage  executed  by 
the  Annlston  Carriage  Works  to  the  Annlston 
Loan  &  Trust  Company  declared  a  general 
assignment  for  the  benefit  of  creditors.  Aft* 
er  the  affirmance  of  a  decree  in  favor  of 
complainants  (14  South.  417,  101  Ala.  670). 
the  fund  realized  from  the  property  was 
distributed  ratably  after  the  deduction  of 
solicitors'  fees.  From  this  decree  of  distri- 
bution, the  Annlston  Loan  &  Trust  Compa- 
ny appeals.  Affirmed. 

Cassady,  Black  well  &  Keith,  for  appellants. 
Knox,  Bowie  &  Petham,  for  appellees. 

BRICKELL,  C.  J.  The  suit  originally  was 
a  bill  filed  by  Ward  &  Co.  and  others,  general 
creditors  of  the  Annlston  Carriage  Works,  on 
behalf  of  themselves  and  all  other  creditors 
of  the  carriage  works,  seeking  to  have  a 
mortgage  executed  to  the  Annlston  Loan  & 
Trust  Co.,  for  its  exclusive  security,  declared 
a  general  assignment  inuring  under  the  stat- 
ute (Code,  |  1737)  to  the  equal  benefit  of  all 
creditors.  A  decree  was  rendered  declaring 
the  mortgage  a  general  assignment,  and  re- 
quiring the  loan  and  trust  company  to  ac- 
count for  the  moneys  it  had  received  from  a 
sale  of  the  property,  which,  on  appeal  to  this 
court  was  affirmed.  Carriage  Works  v 
Ward,  101  Ala.  670,  14  South.  417.  After  the 
affirmance  of  the  decree,  the  loan  and  trust 
company  propounded  and  proved  its  debt  or 
demand,  and  was  allowed  to  share  with  the 
other  creditors  in  the  distribution  of  the  fund 
brought  under  the  control  of  the  court  for  ad- 
ministration, but  insisted  that  its  share  of 
the  fund  was  not  to  be  diminished  by  an  al- 
lowance of  compensation  to  the  solicitors  of 
the  original  complainants.  The  Insistence 
was  overruled,  the  compensation  of  the  solic- 
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itors  was  charged  on  the  aggregate  fond 

brought  before  the  court,  and  the  single  ques- 
tion now  presented  Is  whether  the  compensa- 
tion should  have  been  charged  on  the  aggre- 
gate fund,  or  only  on  so  much  thereof  as  re- 
mained after  deducting  the  ratable  propor- 
tion of  the  loan  and  trust  company. 

A  general  assignment,  as  known  to  the  com- 
mon law  Is  defined  by  Burrill  as  an  assign- 
ment "by  which  all,  or  substantially  all,  the 
debtor's  property  Is  appropriated  for  the  bene- 
fit either  of  one  or  more  preferred  creditors, 
or  of  the  creditors  at  large,"  made  by  a 
debtor  in  declining  or  insolvent  circumstan- 
ces. Burrill,  Assignm.  |  13.  Such  assign- 
ments were  recognized  In  this  state,  prior  to 
the  present  statute,  as  in  all  things  valid  and 
operative  according  to  their  terms,  If  made  In 
good  faith,  and,  without  the  reservation  of  a 
benefit  to  the  debtor,  the  property  was  de- 
voted to  the  payment  of  the  prescribed  debts. 
1  Brick.  Dig.  128,  8  75.  The  statute  has  uni- 
formly been  construed  as  operating  upon  all 
Instruments  of  transfer  and  conveyance,  with- 
out regard  to  their  form,  whether  they  are 
technically  and  In  terms  an  assignment  or  a 
mortgage  or  a  deed  of  trust,  If  the  intention 
Is  manifested  that  they  shall  operate  as  se- 
curity for  the  payment  of  debts.  Holt  v.  Ban- 
croft, 80  Ala.  198;  Price  v.  Mazange,  81  Ala. 
701;  Warren  v.  Lee,  82  Ala.  440;  3  Brick. 
Dig.  49,  50,  §5  16-19.  The  statute  does  not 
avoid  the  instrument  It  Is  not  pronounced 
fraudulent  as  to  the  creditors  discriminated 
against  or  not  preferred.  The  preferences  or 
priorities  are  blotted  out,  are  annulled,  and 
the  Instrument  is  read,  and  effect  given  to  it, 
as  If  the  statute  were  incorporated  into  It, — 
as  if,  Instead  of  the  preference  or  priority,  a 
security  for  the  benefit  of  all  creditors  equal- 
ly was  expressed.  1  Brick.  Dig.  130,  i  97; 
3  Brick.  Dig.  49,  {  16.  Unsecured  creditors 
not  intervening,  as  between  the  parties  the 
instrument  will  have  effect  according  to  its 
terms.  Rapier  v.  Taper  Co.,  64  Ala.  330;  In 
re  Tallassee  Manuf'g  Co.,  Id.  567.  When  un- 
secured creditors  intervene,— when  they  claim 
the  benefit  of  the  trust  the  statute  creates, — 
the  assignee  or  grantee  of  the  instrument  be- 
comes a  trustee  for  all  creditors,  as  he  would 
have  been  If  the  Instrument  had  in  terms 
expressed  and  declared  the  trust  the  statute 
creates.  Holt  v.  Bancroft,  30  Ala.  193;  Dan- 
ner  v.  Brewer,  69  Ala.  191.  If  the  assignee 
or  grantee  of  the  instrument,  having  knowl- 
edge or  information  of  the  claim  and  equity 
of  unsecured  creditors,  repudiates  the  trust, 
compelling  the  beneficiaries  to  sue  for  its  en- 
forcement, he  becomes  a  delinquent  trustee. 
As  between  trustee  and  cestui  que  trust,  the 
rule  is  very  general  that  the  trustee  must 
bear  the  costs  of  litigation  his  delinquency 
necessitates.  2  Perry,  Trusts,  8  900  et  seq. 
In  Griinball  v.  Cruse,  70  Ala.  544,  it  was 
said:  "There  are  cases,  such  as  creditors' 
bills,  bills  to  declare  property  subject  to  the 
payment  of  debts,  and  bills  of  kindred  char- 
acter, where  the  result  of  the  litigation  and 


judgment  Is  to  bring  to  light,  and  place  with- 
in the  control  of  the  court,  a  fund  which 
without  such  legal  proceedings  would  be  be- 
yond the  reach  of  creditors;  cases  in  which 
outside  creditors,  If  they  wish  to  share  In  the 
fund,  must  come  In  and  avail  themselves  of 
the  decree  of  condemnation,  and,  necessarily, 
of  the  professional  labor  and  research  which 
have  discovered  the  fund  and  made  It  avail- 
able. In  such  cases,  all  who  come  hi  and 
share  the  benefits  of  such  recovery  must  take 
them  cum  onere.  They  must  contribute  to  the 
expense,  on  a  condition  upon  which  they  can 
claim  to  share  In  the  benefits."  The  general 
principle  cannot  be  doubted  that  a  trust  fund 
must  bear  the  expenses  of  its  administration, 
and  all  who  claim  benefits  from  it  must  con- 
tribute proportionally  to  the  expenses.  This 
Is  but  a  just  application  of  the  maxim  that 
equality  is  equity.  The  litigation  by  which 
the  fund  was  brought  into  court  for  adminis- 
tration was  necessitated  by  the  delinquency 
of  the  appellant,  and  It  is  not  reasonable  or 
equitable  that  the  creditors  who  were  com- 
pelled into*  It  should  bear  its  burdens  exclu- 
sively, while  the  appellant  shares  in  its  bene- 
fits. If  the  appellant  had  not  intervened,  and 
Intervened  in  the  only  capacity  in  which  there 
could  be  intervention,— that  of  an  unpreferred 
creditor,  a  creditor  claiming  the  equality  and 
the  trust  the  statute  creates,— there  could  not 
have  been  participation  in  the  fund  the  court 
was  administering.  The  intervention  placed 
the  appellant  on  terms  of  equality  with  the 
other  creditors,— equality  of  burden  as  well  as 
of  benefit  Trustees  v.  Green ough,  105  U.  S. 
527;  Banking  Co.  v.  Pectus,  113  U.  S.  llfl, 
5  Sup.  Ct.  387. 

As  to  the  objections  taken  to  the  admission 
of  evidence  before  the  register  on  the  refer- 
ence to  ascertain  a  suitable  allowance  to  the 
counsel,  we  do  not  deem  It  necessary  to  con- 
sider them.  There  was  othet  evidence,  and, 
unless  we  are  prepared  to  say  the  conclu- 
sions of  the  register  are  palpably  wrong,  they 
cannot  be  disturbed.  Kinsey  v.  Klnsey,  37 
Ala.  393;  Mahone  v.  Williams,  39  Ala.  202. 
The  decree  of  the  city  court  must  be  affirmed. 


PARKER   v.   BLUPPTON  CAR-WHEEL 
CO.  et  aL 

(Supreme  Court  of  Alabama.    Jan.  9,  1896.) 

Receivers—  Bali — Pbhsonaltt  and  Rhal  Estats 
Toobth  bh — Con  ri  km  ation — Notice — 
Want  or  by  Whom  Urokd. 

1.  Inadequacy  of  price  cannot  be  urged 
against  confirmation  of  a  sale  of  the  plant  (ex- 
cepting the  ground  on  which  it  is  located)  of  a 
car-wheel  company  by  a  receiver,  under  order 
of  court,  with  due  notice,  for  $1,950,  the  ord- 
inal value  of  which  was  over  $15,000,  where  no 
fraud  is  shown,  and  the  small nesa  of  the  price 
is  accounted  foi  by  general  depreciation  in 
values  and  the  condition  of  the  property,  and 
the  only  showing  that  a  greater  price  would  be 
obtained  at  a  resale  is  the  guaranty  of  the  ob- 
jector of  a  price  10  per  cent  greater,  who, 
though  present  at  the  first  sale,  and  able  to  bid, 
did  not  do  so. 
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2.  Whf  re  a  creditor,  in  behalf  of  himself 
and  other  creditors,  presents  a  bill  for  the  ap- 
pointment of  a  receiver,  notice  to  him  by  the 
receiver  of  motion  to  confirm  a  sale  under  order 
of  court  is  notice  to  the  other  creditors. 

3.  Where  a  creditor,  in  behalf  of  himself 
and  other  creditors,  procures  the  appointment  of 
«  receiver,  he  canrot  urge,  as  an  objection  to  the 
confirmation  of  a  sale  by  the  receiver,  want  of 
notice  of  the  motion  for  confirmation  to  other 
creditors,  where  thev  themselves  make  no  such 
objection. 

4.  The  real  estate  and  personal  property  of 
a  corporation  included  in  a  single  manufactur- 
ing plant  may  be  sold  by  a  receiver  together. 

5.  Where  the  real  estate  and  personal  prop- 
erty of  a  corporation  included  in  a  single  manu- 
facturing plant  have  been  sold  together,  under 
separate  valuations.,  and  the  court  baa  disaffirm- 
ed the  sale  as  to  the  real  estate,  the  objection 
-that  they  were  sold  together  cannot  be  urged 
by  one  who  has  suffered  no  injury  thereby. 

Appeal  from  chancery  court,  Cherokee 
•county;  S.  K.  McSpodden,  chancellor. 

BUI  by  Charles  B.  Parker  against  the  Bluff- 
ton  Car-Wheel  Company  and  others  for  the 
appointment  of  a  receiver.  A  receiver  was 
appointed,  and,  under  order  of  court,  sold  the 
property  of  the  corporation.  On  the  receiver 
reporting  the  sale  for  the  confirmation,  plain- 
tiff filed  objections,  and  from  a  decree  af- 
firming report,  with  modification,  he  appeals. 
Affirmed. 

Denson,  Bilbro  &  Burnett,  for  appellant 
Dartch  &  Martin,  for  appellees. 

BRICKELL,  C.  J.  Appellant  filed  a  bill  In 
the  chancery  court  of  Cherokee  county  against 
the  Bluffton  Car-Wheel  Company,  a  corpora- 
tion, and  against  its  directors,  seeking  the 
appointment  of  a  receiver  and  a  sale  of  the 
property  of  the  company  for  the  payment  of 
debts.  The  bill,  among  other  averments,  sets 
forth  that  complainant  Is  president  of  the 
company,  a  stockholder,  and  also  a  creditor, 
and  that  through  the  neglect  of  the  directors 
to  provide  a  working  capital,  and  owing  to 
their  Indifference  and  negligence  in  the  con- 
duct of  the  business,  the  company  had  be- 
come embarrassed,  and  that  its  property  was 
about  to  be  sacrificed  by  execution  sales; 
that  he  had  endeavored  ineffectually  to  have 
the  directors  meet  to  take  the  necessary  ac- 
tion in  the  premises;  and  facts  are  also  aver- 
red for  the  purpose  of  showing  that  a  demand 
on  them  to  file  the  bill  would  be  unavailing. 
The  company  filed  its  answer,  admitting  the 
allegations  of  the  bill,  and  decrees  pro  con- 
fesso  were  entered  against  all  the  other  de- 
fendants. The  chancery  court  appointed  a 
receiver,  and,  upon  the  submission  of  the 
cause,  rendered  a  decree  of  sale,  and  requir- 
ing creditors,  upon  notice  to  be  given  by  the 
receiver,  to  present  and  prove  then*  claims 
before  him.  The  decree  directs  the  receiver 
to  sell  the  "property  of  the  defendant  Bluff- 
ton  Car- Wheel  Company  at  the  post  office  in 
Bluffton,  Ala.,  at  public  auction,  to  the  high- 
est bidder,  for  one-half  cash,  and  the  other 
half  on  a  credit  of  12  months,  with  Interest 
from  date,  with,  at  least,  two  good  sureties, 
after  giving  notice,"  etc.  The  decree  also 


authorizes  any  party  to  the  cause  to  bid  at 
the  sale.  After  giving  notice  to  creditors, 
and  notice  of  the  time,  terms,  and  place  of 
sale,  in  substantial  compliance  with  the  de- 
cree, the  property  was  sold  by  the  receiver 
at  public  outcry,  and  the  bulk  of  the  prop- 
erty was  sold  together  to  the  Elliott  Car  Com- 
pany for  $2,250,  as  the  highest  and  best  bid- 
der for  that  portion  of  the  property;  the  re- 
mainder of  the  property  being  various  ar- 
ticles of  personalty,  of  but  small  value,  and' 
which  was  sold  to  other  purchasers.  At  the 
time  of  purchasing  the  property  the  agent 
of  the  Elliott  Car  Company,  at  the  request 
of  the  receiver,  put  its  bid  in  the  following 
form,  viz.: 

For  plant,  including  machinery  and 
equipments  of  every  kind  and  char- 
acter  $1,550  00 

For  foundry  building   300  00 

For  three  cottages   100  00 

For  real  estate   300  00 

$2,250  00 

—And  agreeing  to  take  the  machinery  and 
equipments  at  the  prices  named,  leaving  the 
buildings  and  real  estate  unsold,  or  to  take 
the  plant  with  foundry  building,  or  the  plant 
with  the  foundry  building  and  cottages,  at 
the  prices  named,  leaving  only  the  realty, 
or  to  take  the  entire  property  it  had  pur- 
chased for  the  $2,250.  The  receiver  reported 
the  sale  to  the  court,  including  the  bid  and 
offer  of  the  Elliott  Car  Company  in  the  above- 
stated  form,  and  that  said  company  had  of- 
fered to  comply  with  its  bid.  The  report 
further  states  that  the  receiver  makes  no 
recommendation  as  to  the  confirmation  of  the 
sale,  but  states  that  the  buildings,  machin- 
ery, and  equipments  cost  the  defendant  com- 
pany over  $15,000,  and  that  the  personal  prop- 
erty cost  much  more  than  the  prices  bid,  but 
that  he  had  incurred  expense  In  advertising 
the  property  for  sale,  and  In  endeavoring  to 
procure  bidders;  that  he  had  no  means  with 
which  to  pay  such  expenses,  unless  the  sale 
should  be  confirmed;  and  that  be  was  un- 
able to  borrow  any  money,  as  he  had  been 
authorized  to  do  by  the  decree  appointing 
him.  The  defendant  the  Bluffton  Car-Wheel 
Company  filed  Its  objections  to  the  confirma- 
tion of  the  sale,  on  the  ground  of  gross  inade- 
quacy in  the  price,  but  does  not  seem  to  have 
prosecuted  its  objections,  as  they  were  not 
included  in  the  submission  of  the  cause  on 
the  question  of  confirmation,  nor  did  it  join 
in  the  appeal  taken  to  this  court 

The  complainant  in  the  bill  also  filed  ob- 
jections to  the  confirmation  of  the  report  of 
sale,  setting  up  various  grounds,  viz.:  (1)  In- 
adequacy of  price;  (2)  that  creditors  had  no 
notice  of  the  time  of  sale;  (3)  that  the  real 
and  personal  property  were  sold  together,  in- 
stead of  separately;  (4)  that  creditors  and 
other  defendants  had  no  notice  of  the  motion 
to  confirm  the  sale.  The  cause  was  submit- 
ted in  vacation  on  the  motion  of  the  Elliott 
Car  Company,  the  purchaser,  for  the  con- 
firmation of  the  receiver's  report,  the  objec- 
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tions  of  complainant,  and  on  affidavits  filed  on 
Its  behalf  and  on  behalf  of  the  complainant, 
which  are  duly  noted  In  the  register's  note 
of  testimony.  The  decree  of  the  chancery 
court,  oh  this  submission,  confirmed  the  re- 
port of  sale,  except  as  to  the  real  estate,  the 
price  of  which,  as  agreed  upon  by  the  re- 
ceiver and  purchaser,  to  wit,  $300,  was  de- 
ducted from  the  total  price  bid,  leaving  the 
price  for  the  other  property  at  $1,950.  In  all 
•other  respects  the  sale  to  the  Elliott  Car  Com- 
pany and  the  other  purchasers  was  confirm- 
ed. The  receiver  thereupon  filed  a  report, 
showing  compliance  by  the  purchasers  with 
the  terms  of  sale  as  modified  in  the  chan- 
cellor's decree.  The  decree  confirming  the  re- 
port of  sale  was  filed  April  7,  1894,  and  the 
receiver's  report  showing  compliance  by  the 
purchasers  with  the  terms  of  their  bids  was 
filed  May  7,  1894.  On  the  13th  day  of  Sep- 
tember, 1894,  complainant  alone  sued  out  an 
appeal  from  the  decree  of  the  chancellor  con- 
firming the  report  of  sale,  and  the  only  error 
assigned  is  the  rendition  of  that  decree. 

The  power,  right,  and  duty  of  the  chancery 
courts  to  supervise  sales  ordered  by  their 
decrees  and  made  by  their  special  officers  or 
commissioners,  and  to  protect  the  parties 
from  all  fraud,  mistake,  unfairness,  and  Im- 
position, is  of  universal  application,  and  this 
right  also  extends  to  purchasers  who,  by  the 
act  of  purchase  under  the  decree,  submit 
themselves  to  the  Jurisdiction  of  the  court 
At  an  early  day  In  this  state  the  right  and 
duty  of  chancery  courts  to  vacate  sales  made 
under  their  decrees  received  the  considera- 
tion of  this  court,  and  the  principles  then  de- 
clared have  never  been  departed  from,  and 
we  see  no  reason  now  for  questioning  their 
soundness  or  justice.  In  Llttell  v.  Zuntz,  2 
Ala.  256,  it  was  said:  "When  a  stranger  is 
the  purchaser  at  a  mortgage  sale.  It  will  not 
be  set  aside  for  mere  inadequacy'  of  price, 
no  matter  how  gross,  unless  there  be  some 
unfair  practice  at  the  sale,  or  unless  those 
Interested  are  surprised,  without  fault  or 
negligence  on  their  part."  And  In  the  case 
of  Glennon  v.  Mlttenight,  86  Ala.  455,  5 
South.  772,  where  the  purchaser  was  a 
stranger  to  the  suit,  and  bought  the  property 
for  $305,  and  the  complainant  offered,  in  the 
event  of  a  resale,  to  bid  $900,  we  said: 
"Whether  mere  inadequacy  of  price,  short  of 
the  point  which  would  raise  a  presumption 
of  bad  faith  or  misconduct  would  be,  In  any 
case  of  original  equity  jurisdiction,  ground 
for  setting  aside  the  sale,  need  not  be  decid- 
ed; but  it  would  seem  clear,  on  principle, 
that,  where  the  price  is  measurably  adequate, 
the  purchaser  Is  entitled  to  have  the  sale 
confirmed,  and  a  conveyance  made,  notwith- 
standing assurance  Is  given  at  the  hearing 
that  a  much  larger  sum  will  be  offered  at  a 
resale."  While  the  case  before  us  is  not  that 
of  an  original  bill  to  vacate  a  sale,  but  in  the 
form  of  objections  to  the  confirmation  of  a 
sale,  and  therefore  a  case  In  which  the  en- 
tire subject  was  in  fieri,  we  can  perceive  no 


reason  why  the  rules  above  declared  should 
not  govern  in  the  absence  of  special  reasons 
to  the  contrary.  Upon  a  careful  considera- 
tion pf  all  the  proceedings  and  the  testimony 
offered  by  both  the  complainant  and  the  pur- 
chaser, we  fall  to  discover  any  special  rea- 
sons for  relaxing  the  rules  above  declared, 
nor  do  we  find  anything  in  the  nature  of 
fraud,  mistake,  or  imposition,  nor  anything 
to  indicate  that  the  property,  If  resold,  would 
bring  a  better  price,  excepting,  alone,  the 
guaranty  of  complainant  himself  to  make  it 
bring  ub  much  as  10  per  cent  beyond  the 
amount  bid  by  the  present  purchaser.  This 
offer,  howe\tT,  does  not  address  itself  to  the 
court  with  much  weight,  for  the  reason  that 
the  complainant  was  present  at  the  sale,  was 
authorized  by  the  decree  to  bid,  and  had  full 
opportunity  then  to  raise  the  purchaser's  bid, 
but  refrained  from  doing  so.  It  is  true  he 
explains  his  failure  to  bid  by  stating  that  his 
own  attorney  in  the  cause  assured  him  at  the 
sale  that  the  court  would  not  confirm  a  bid 
for  less  than  $10,000,  but  in  that  he  la  not 
sustained  by  the  attorney.  The  latter  states 
he  recollects  having  the  conversation  with 
complainant,  but  did  not  tell  him  the  court 
would  refuse  to  confirm  the  sale  if  less  than 
$10,000  were  bid,  nor  did  he  specify  any  oth- 
er amount,  but  simply  stated  to  complainant 
that  the  court  would  not  "confirm  an  inade- 
quate price."  As  to  this  objection,  however, 
it  is  only  necessary  to  add  that  It  is  not  one 
of  the  objections  urged  by  complainant 
against  the  confirmation  of  the  sale,  and  may 
therefore  be  dismissed  from  further  consid- 
eration here.  Although  it  appears  from  the 
testimony  that  the  original  cost  of  the  prop- 
erty was  much  greater  than  the  price  at 
which  it  was  sold,  the  difference  Is  sufficient- 
ly accounted  for  In  the  general  depreciation 
In  prices  of  property  of  like  character,  the 
condition  of  the  property  sold,  and  other  cir- 
cumstances clearly  shown  by  the  proof. 

Taking  up  the  objections  that  are  urged 
against  the  confirmation  of  the  sale,  other 
than  Inadequacy  of  price,  and  which  are  here- 
inabove set  forth,  we  do  not  find  that  the 
second  objection,  viz.  that  creditors  had  no 
notice  of  the  sale,  is  sustained  by  the  record. 
The  decree  provided  for  ample  notice  of  the 
time,  terms,  and  place  of  sale  to  be  given, 
and  the  testimony  shows  that  its  terms  were 
followed  by  the  receiver  In  that  respect  Nor 
can  the  objection  that  no  notice  of  the  mo- 
tion to  confirm  the  sale  was  given  to  credit- 
ors and  other  defendants  avail  the  complain- 
ant As  to  all  of  them,  decrees  pro  confesso 
had  been  duly  entered  before  the  submission 
of  the  cause,  excepting  the  Bluffton  Tar- 
Wheel  Company,  who,  as  above  shown,  filed 
objections  to  the  confirmation  of  the  sale, 
but  which  It  failed  to  prosecute.  As  to  other 
creditors,  it  does  not  appear  that  any  of  them 
had  done  anything  more  In  the  case  than  to 
present  and  prove  their  claims  before  the 
receiver.  So  far  as  notice  to  them  was  con- 
cerned, the  complainant  who  filed  the  bill  on 
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his  and  their  behalf,  stood  before  the  court 
as  the  representative  of  the  creditors  as  a 
class,  and  notice  to  him  of  the  motion  was 
all  that  could  be  required.  Furthermore,  It 
may  be  said,  as  to  the  question  of  notice  to 
other  creditors  and  to  the  defendants,  that 
none  of  them  are  making  any  complaint  of 
the  want  of  notice,  or  of  the  action  of  the 
court  in  confirming  the  sale,  and  complain- 
ant cannot  be  heard  to  object  for  them  on 
that  account  when  they  make  no  such  objec- 
tion themselves. 

The  only  remaining  objection  filed  by  com- 
plainant is  that  the  real  and  personal  prop- 
erty were  sold  together,  Instead  of  separate- 
ly. The  direction  in  the  decree  Is  general  for 
the  sale  by  the  receiver  of  the  property  of 
the  defendant  described  in  the  receiver's  re- 
port, so  that  the  receiver,  in  selling  substan- 
tially all  the  property  together,  did  not  vio- 
late the  terms  of  the  decree  under  which  he 
was  acting.  On  the  contrary,  taking  Into 
consideration  the  nature  and  character  of  the 
property,  that  it  was  constructed  and  oper- 
ated as  a  single  plant,  and  the  adaptation  of 
each  part  of  the  property  to  the  whole,  we 
entertain  no  doubt  that  the  receiver  adopted 
the  most  advantageous  and  judicious  mode 
«f  selling  the  property;  not  only  so,  but  sub- 
stantially the  identical  mode  suggested  and 
prayed  for  by  complainant  himself,  In  his 
bill  of  complaint  Furthermore,  this  objec- 
tion was  largely  obviated  by  the  action  of  the 
court  In  declining  to  confirm  the  sale  as  to 
the  real  estate.  It  may  be  that  the  manner 
in  which  this  was  done  was  somewhat  Ir- 
regular, but  we  cannot  see  that  any  injury 
resulted  therefrom  to  the  complainant  who 
alone  questions  the  sale. 

There  is  no  error  in  the  proceedings  of  the 
chancery  court  as  respects  the  matters  assign- 
ed for  error  in  this  court,  and  Its  decree  Is 
accordingly  affirmed. 


WRIGHT  v.  STATE. 

(Supreme  Court  of  Alabama.  Jan.  10,  1896.) 

-Criminal  Law— Joint  Trial  —  Living  in  Adul- 
t*ry— EviDiNCB— Error. 

1.  Where  two  persons  were  jointly  indicted, 
but  one,  having  escaped,  was  not  arrested,  it 
was  proper  to  proceed  with  the  trial  of  the 
other. 

2.  Evidence  having  been  offered  to  show 
acts  of  adulterourf  intercourse  within  12  months 
before  the  finding  of  an  indictment  for  living  in 
the  state  of  adultery  or  fornication,  evidence  of 
similar  acts  prior  vo  that  time  is  admissible. 

3.  Where  defendant,  by  his  own  questions, 
elicits  irrelevant  testimony,  or  where  such  evi- 
dence is  responsive  to  a  question  propounded  by 
the  state,  without  objection,  it  is  not  a  matter 
of  right  of  defendant  to  have  the  answer  exclud- 
ed. 

4.  Proof  of  occasional  acts  of  illicit  inter- 
course may  constitute  the  offense  of  living  in  a 
state  of  adultery,  unless  the  parties  had  no  in- 
tention of  continuing  the  adulterous  intercourse 
as  desire  and  opportunity  might  arise. 

Appeal  from  circuit  court,  Cherokee  coun- 
ty; J.  A.  Bilbro,  Judge. 


Tip  Wright  was  convicted  for  living  with 
a  woman  in  a  state  of  adultery  or  fornication, 
and  appeals.  Affirmed. 

When  the  cause  was  called  for  trial,  the 
appellant's  codefendant,  Jane  Bay,  was  not 
present  in  court,  and  It  was  shown  that  she 
had  not  been  arrested.  Thereupon  the  de- 
fendant, Tip  Wright,  objected  to  a  severance, 
and  to  being  put  upon  his  trial  alone,  with- 
out the  presence  of  his  codefendant  The 
court  overruled  this  objection,  ordered  a  sev- 
erance as  to  him,  and  put  him  upon  trial;  and 
to  this  ruling  of  the  court  the  defendant  sep- 
arately excepted.  The  other  facts  of  the  case 
are  sufficiently  stated  In  the  opinion.  Upon 
the  Introduction  of  all  the  evidence,  the  de- 
fendant requested  the  court  to  give  to  the 
jury  the  following  written  charge,  and  duly 
excepted  to  the  court's  refusal  to  give  the 
same  as  asked:  (1)  "The  defendant  asks  the 
court  to  charge  the  jury  that  an  occasional 
act  of  Illicit  Intercourse  is  not  sufficient  to 
constitute  the  offense  of  living  in  a  state  of 
adultery  or  fornication,  and  that  the  proof 
must  leave  no  other  reasonable  or  probable 
well-grounded  belief  but  that  the  defendant 
and  Jane  Ray  did  live  together  In  a  state  of 
adultery  or  fornication;  and  If  the  jury  are 
not  convinced,  beyond  all  reasonable  doubt, 
by  the  evidence,  that  the  defendant  and  Jane 
Ray  did  live  together  In  a  state  of  adultery 
or  fornication  within  12  months  before  the 
finding  of  the  indictment,  the  jury  should  ac- 
quit him." 

H.  W.  Carden  and  John  L.  Burnett,  for  ap- 
pellant Wax  a  Fltts,  Atty.  Gen.,  for  the 
State. 

COLEMAN,  J.  The  defendant  and  Jane 
Ray  were  Indicted  for  living  together  hi  a 
state  of  adultery  or  fornication.  Only  the 
defendant  was  arrested  and  put  upon  trial 
for  the  offense,  his  codefendant  having  es- 
caped. The  court  did  not  err  In  ordering  a 
severance  and  proceeding  with  the  trial  of 
the  defendant.  Woodley  t.  State,  103  Ala. 
23, 15  South.  820;  Marler  v.  State,  67  Ala.  65. 

Evidence  having  been  offered  by  the  state 
tending  to  show  acts  of  adulterous  intercourse 
within  12  months  before  the  finding  of  the  In- 
dictment, there  was  no  error  in  receiving  evi- 
dence of  similar  acts  prior  to  that  time.  Such 
evidence  tends  to  support  the  charge  of  living 
together  as  charged  in  the  Indictment  Cross 
v.  State.  78  Ala.  430. 

Where  a  defendant,  by  his  own  questions, 
elicits  irrelevant  testimony,  or  where  such 
evidence  is  responsive  to  a  question  propound- 
ed by  the  state,  without  objection,  it  Is  not  a 
matter  of  right  of  the  defendant  to  have  the 
answer  excluded.  The  record  must  affirma- 
tively show  error  on  the  part  of  the  trial 
court,  to  work  a  reversal  of  the  cause.  Bil- 
llngsley  v.  State,  06  Ala.  126,  11  South.  409. 

The  defendant  requested  the  court  to  in- 
struct the  jury,  as  a  conclusion  of  law,  "that 
an  occasional  act  of  Illicit  intercourse  is  not 
sufficient  to  constitute  the  offense  of  living  in 
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a  state  of  adultery  or  fornication.'*  It  to  cer- 
tainly the  law,  under  our  construction  of  the 
statute,  that  occasional  acts  of  Illicit  inter- 
course, there  being  no  Intention  or  contem- 
plation or  understanding:  of  the  parties,  to 
continue  the  adulterous  intercourse  as  desire 
and  opportunity  may  arise,  does  not  consti- 
tute the  offense;  but  the  rule  Is  not  correct 
which  asserts  that  proof  of  occasional  acts  of 
illicit  intercourse  will  not  authorize  a  convic- 
tion.  Such  an  Instruction  invades  the  prov- 
-  lnce  of  the  Jury.  Test  the  rule  by  the  facts 
of  the  case  under  consideration.  There  was 
evidence  tending  to  show  that  both  parties 
occupied  a  room  containing  two  beds.  The 
parties  were  seen  together  In  bed  on  two  oc- 
casions. They  were  seen  at  another  time, 
during  the  occupancy  of  the  room,  to  go  off 
and  He  down  together  in  a  thicket  His  own 
admission  of  having  had  Intercourse  with  the 
woman,  and  all  of  this  evidence,  occurred 
within  the  period  covered  by  the  indictment 
The  evidence  shows  only  occasional  acts  of 
illicit  intercourse,  and  yet  the  facts,  if  be- 
lieved by  the  jury  beyond  a  reasonable  doubt 
authorized  the  jury  to  find  a  living  together 
within  the  meaning  of  the  statute.  The  re- 
mainder of  the  charge,  to  which  the  foregoing 
statement  was  the  premise,  asserted  the  law 
correctly,  and  If  the  premise  had  been  omit- 
ted should  have  been  given.  Smith  v.  State, 
86  Ala.  57,  6  South.  71;  Bodiford  v.  State,  86 
Ala.  67,  5  South.  559;  Linton  v.  State,  88  Ala. 
216,  7  South.  261.  Construing  the  charge  in 
connection  with  the  evidence,  the  court  did 
not  err  in  refusing  it  There  is  no  error  in 
the  record.  Affirmed. 


(48  La.  Ann.) 

STATE  ex  reL  BIER  v.  KLOOK,  Sheriff,  et 
al.    (No.  12,003.) 

(Supreme  Court  of  Louisiana.   Dec.  21,  1895.) 

Criminal  Law— Entry  or  Nol.  Pros. 

1.  The  powers  of  the  district  attorney  to  en- 
ter a  nolle  prosequi  are  subject  to  certain  limit- 
ations: First.  After  the  iury  has  been  impan- 
eled and  the  charge  read,  he  cannot  discontinue 
if  the  defendant  insists  upon  a  verdict.  Second. 
After  verdict  and  refusal  to  grant  a  motion  for 
a  new  trial,  he  is  without  authority  to  dismiss 
the  prosecution  without  the  authority  of  the 
court 

2.  After  verdict  and  conviction,  a  pardon 
may  be  granted. 

'.Alliums  by  the  Court.) 

Application  by  the  state,  on  the  relation 
of  Henry  Bier,  against  Remy  Klock,  criminal 
sheriff,  and  others,  for  a  writ  of  habeas  cor- 
pus. Application  dismissed. 

Lazarus,  Moore  &  Luce  and  Ernest  B. 
Kruttschnitt  for  petitioner.  E.  Howard  Mc- 
Caleb  and  Richard  H.  Browne,  for  respond- 
ents 

BREAUX,  J.  In  answer  to  the  order  nisi 
issued  by  this  court  on  the  application  of  the 
plaintiff  for  a  writ  of  habeas  corpus,  omitting 
the  words  of  form,  the  sheriff  says  that  the 


plaintiff  Is  held  by  him  under  a  capias  and 
commitment  Issued  by  the  judge  of  section 
B  of  the  criminal  district  court  by  reason 
of  a  verdict  of  guilty  of  the  crime  with  which 
he  was  charged.  The  question  In  the  case  is 
whether  the  district  attorney,  in  his  motion 
having  substantially  averred  that  the  testi- 
mony of  the  plaintiff  had  been  accepted  by 
the  state,  and  the  ends  of  justice  suggesting, 
could  have  a  nolle  prosequi  entered  after  ver- 
dict and  the  action  dismissed  It  is  only  an 
act  of  justice  to  the  prosecuting  officer  to 
add  that  a  majority  of  the  grand  jurors  who 
indicted  the  plaintiff,  and  all  the  grand  jurors 
of  a  subsequent  term  of  the  court,  as  well 
as  11  of  the  petit  jurors  who  heard  the  cause, 
signed  petitions  requesting  him  to  present  a 
motion  for  a  discontinuance  of  the  case.  He 
also  made  a  certificate  of  a  highly  reputable 
physician  in  regard  to  the  dangerous  Illness 
of  plaintiff,  and  the  needful  opportunity  for 
recuperating,  that  he  might  testify,  part  of 
the  motion.  Plaintiff  urges  that  the  deten- 
tion of  his  person  is  oppressive  and  without 
process  of  law,  no  judgment  having  been  ren- 
dered 

There  can  be  no  question  that  the  effect  of 
the  different  acts  in  regard  to  the  functions 
of  the  district  attorney  invests  him,  under 
some  limits,  with  the  authority  to  represent 
the  state  in  criminal  cases.  With  energy  and 
force,  the  common  law  of  England  is  Invoked 
at  the  bar  as  applying  to  the  question  here 
involved.  To  illustrate  the  power  claimed, 
we  state  the  proposition  thus:  The  attorney 
general  in  England  has  control  of  the  nolle 
prosequi.  The  attorney  general  here  has 
similar  authority.  The  district  attorney's  du- 
ties are  not  different  from  those  of  the  attor- 
ney general  of  Louisiana.  Therefore,  the  for- 
mer, the  district  attorney,  is  charged  with 
all  the  powers  of  the  attorney  general  In  Eng- 
land. If  we  were  to  accept  the  foregoing  as 
conclusive,  we  might  illustrate  by  the  famil- 
iar example:  A  X  power;  B  A ;  therefore 
B  equals  X.  Unfortunately,  the  issues  in- 
volved are  not  as  easily  disposed  of;  not 
being  similar  in  all  respects  to  the  familiar 
axiom,  things  equal  to  the  same  thing  are 
equal  to  each  other.  The  powers  are  in  cer- 
tain particulars  entirely  different  The  pe- 
riod, the  locality,  the  condition,  and  many 
other  differences  suggest  themselves.  The 
attorney  general  in  England  Is  the  sover- 
eign's "own  attorney  general"  and  Is  in- 
vested with  many  and  various  functions.  It 
is  said  that  the  power  to  enter  a  nolle  prose- 
qui Is  completely  in  the  hands  of  this  high 
officer  of  the  crown,  and  that  no  other  per- 
son, official  or  unofficial,  can  prevent  its  ex- 
ercise. The  crown  has  no  local  prosecuting 
officer.  Granted  (for  the  moment  for  we 
have  authority  not  in  accord  with  the  fore- 
going, to  which  we  will  hereafter  refer)  that 
the  powers  are  as  just  stated,  the  limitation 
in  England  is  not  entirely  without  applica- 
tion here.  The  necessity  for  expanding  the 
|  power,  under  the  terms  of  the  law,  is  not 
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more  evident  here  than  It  was  In  England. 
Why  should  the  power  of  the  attorney  gen- 
eral In  regard  to  the  nolle  prosequi,  not  dis- 
tributed In  England,  be  distributed  In  the 
22  judicial  districts  of  this  state,  without  ex- 
press enactment?  But  we  recur  to  the  au- 
thority of  that  officer,  and  quote  as  follows, 
as  pertinent:  "In  the  oyer  and  terminer  case, 
in  New  York,  it  was  considered  to  be  a  ques- 
tion for  the  court  to  decide,  on  motion  of  the 
prosecuting  officer,  'whether  or  not  to  admit 
an  accomplice,'  and  in  tbe  particular  Instance 
the  court  refused.  Said  Duer,  J.:  'So  long 
as  by  the  policy  of  the  law  accomplices  are 
deemed  competent  witnesses  against  their 
fellows,  so  long  must  a  discretion  in  regard 
to  admitting  them  be  vested  somewhere  or 
other  In  the  government  It  could  not  con- 
sistently with  the  nature  of  the  power  or  the 
course  and  character  of  Judicial  proceedings 
be  committed  to  the  chief  executive  magis- 
trate, nor  could  it  with  propriety  be  Intrusted 
to  the  public  prosecutor  or  any  other  minis- 
terial officer  of  Justice,  because,  strictly 
speaking,  It  is  the  exercise  of  a  high  judicial 
discretion,  and  the  reason  for  vesting  it  in 
the  court,  rather  than  in  the  committing  mag- 
istrate, or  even  in  the  public  prosecutor,  Is 
that  the  admission  of  the  party  as  a  witness 
amounts  to  a  promise  by  the  court  of  a 
recommendation  to  mercy  upon  condition  of 
his  making  a  full  and  fair  disclosure  of  all 
the  circumstances  of  the  crime.'  People  v. 
Whipple,  9  Cow.  707,  712.  To  the  like  effect, 
see  Ray  v.  State,  1  G.  Greene,  316."  "Now, 
it  is  plain  that  this  reasoning  Is  satisfactory 
as  accounting  for  the  English  practice. 
*  •  *"  Bishop,  Or.  Proc.  (2d  Ed.)  8  1076. 
If  this  be  a  correct  statement  of  the  English 
practice,  the  court  Is  not  entirely  Ignored  in 
entering  the  nolle  prosequi  on  motion  of  the 
prosecuting  officer  after  verdict 

This  brings  us  to  the  question,  the  effect 
to  be  given  the  jury's  verdict  It  is  a  con- 
viction. From  Blackstone:  "After  trial  and 
conviction  are  passed,  and  prior  to  judgment 
and  Its  consequence,  the  defendant  was  en- 
titled to  the  benefit  of  clergy,  which  operates 
as  a  kind  of  statute  of  pardon."  We  refer  to 
the  benefit  of  clergy,  not  as  an*  existing  stat- 
ute, but  as  an  Illustration  of  intervening 
pleas  possible;  among  them,  the  sovereign's 
pardon.  Lastly,  says  that  commentator,  a 
pardon  may  be  pleaded  in  bar  as  at  once  de- 
stroying the  end  and  purpose  of  the  indict- 
ment by  remitting  the  punishment  which  the 
prosecution  is  calculated  to  Inflict.  .  "There 
is  one  advantage  that  attends  pleading  a 
pardon  In  bar  or  in  arrest  of  judgment  before 
sentence  is  passed."  Oooley,  Bl.  {  358.  In 
this  state  the  executive  Is  authorized  to  grant 
a  pardon  after  conviction.  The  authorities 
would  not  support  the  right  to  have  consid- 
ered the  application  of  the  defendant  prior 
to  a  final  disposition  of  the  case;  but  the 
pardoning  board  may,  as  a  matter  of  grace, 
pass  upon  the  application  prior  to  final  judg- 
ment 


Lastly,  In  regard  to  defendant's  waiver  of 
the  plea  of  Jeopardy.  "The  more  general 
opinion  is  that  the  defendant  may  waive  his 
constitutional  privilege"  by  a  consent  to  the 
discharge  of  the  jury,  or  to  a  separation,  or 
by  a  motion  for  a  new  trial,  or  by  a  motion 
in  arrest  or  for  vacation  of  judgment  But, 
strictly,  such  a  consent  cannot  be  operative, 
as  In  this  case,  some  time  after  the  motion 
to  enter  the  nolle  prosequi  has  been  tender- 
ed. The  questions  are  determinable  upon  the 
state  of  facts  of  record  at  the  time  they  are 
tendered  for  the  court's  decision.  But  as 
we  think  it  evident  that  the  defendant  offers 
to  waive  that  plea,  we  will,  In  consequence, 
not  decline  to  consider  the  application  from 
this  point  of  view. 

The  motion  in  arrest  of  judgment  lies  for 
Informalities  on  the  face  of  the  pleadings. 
It  relates  back  to  a  period  anterior  to  the 
verdict  (and  ordinarily  not  to  the  incidents 
subsequent),  so  that  the  verdict  and  the  re- 
fusal to  grant  a  new  trial  are  final  as  to  the 
guilt  or  innocence  of  the  defendant;  and,  if 
found  guilty,  the  sentence  must  follow  and 
be  final,  save  and  except  If  there  are  In- 
formalities preceding  the  sentence.  The 
law  does  not  seem  to  contemplate  that  at  the 
period  between  the  refusal  of  the  new  trial 
and  the  sentence,  the  district  attorney  may 
without  the  consent  of  the  court  abandon 
the  prosecution,  any  more  than  it  would  be 
possible  for  that  officer,  after  the  defendant 
in  regular  proceedings  has  been  found  "Not 
guilty,"  to  have  a  motion  entered  of  guilty 
based  upon  defendant's  waiver  of  the  ver- 
dict of  "Not  guilty."  The  period  of  Jeopardy 
Is  no  longer  the  same  after  verdict  There 
is  a  wide  difference,  said  Duncan,  J.,  "be- 
tween a  verdict  given  and  the  jeopardy  of  a 
verdict  Hazard,  peril,  danger,  Jeopardy  of 
a  verdict  cannot  mean  a  verdict  given." 
Com.  v.  Cook,  0  Serg.  8c  R.  577,  596. 

In  conclusion,  as  we  Interpret  the  law  and 
the  decisions  here,  the  district  attorney  may, 
at  his  discretion,  dismiss  the  prosecution 
prior  to  verdict,  subject  to  the  prisoner's 
right  to  insist  on  the  trial  after  the  jury  has 
been  Impaneled  and  the  charge  read.  It  Is 
therefore  ordered  and  adjudged  that  the  pres- 
ent application  be  denied,  and  the  proceed- 
ings for  habeas  corpus  dismissed. 


(48  La.  Ann.) 

STATE  ex  rel.  BUTLER,  District  Attorney, 

v.  MOISE,  Judge.    (No.  12,005.) 

(Supreme  Court  of  Louisiana.    Dec.  21,  1896.) 

Cbimihal  Law— Entry  or  Nol.  Pros.  —  Proce- 
dure. 

1.  Under  the  laws  and  jurisprudence  of  the 
state  of  Louisiana,  the  district  attorney  for  the 
parish  of  Orleans  has  not  tbe  right  to  enter  a 
nolle  prosequi  in  a  criminal  proceeding,  after 
the  conviction  of  the  accused  is  completed,  by 
the  final  disposition  of  all  declinatory  and  in- 
termediate pleas  and  motions,  and  the  pardon- 
ing power  of  the  governor  has  become  opera- 
tive. 

2.  There  art;  three  stages  in  a  criminal 
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prosecution,  viz.:  First  The  inauguration  or 
preliminary  stage,  where  the  Indictment  is  ab- 
solutely under  the  control  of  the  prosecuting  of- 
ficer. Second.  The  trial  of  the  cause  and  its 
incidents,  during  which  the  court  has  control 
and  the  power  of  the  prosecuting  officer  is  sus- 

S ended.    Third.  The  period  between  the  ver- 
ict  of  the  jury  and  sentence  by  the  court,  when 
the  pardoning  power  supervene*. 
(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
Charles  A'.  Butler,  district  attorney  for  the 
parish  of  Orleans,  for  a  writ  of  mandamus 
against  James  C.  Moise,  judge  of  section  B. 
criminal  district  court  for  the  parish  of  Or- 
leans.   Application  denied. 

Chan.  A.  Butler.  Dlst.  Atty.  (Lionel  Adams, 
of  counsel),  for  relator.  M.  J.  Cunningham, 
Atty.  Gen.,  E.  Howard  McCaleb,  and  Rich- 
ard H.  Browne,  for  respondent 

W ATKINS,  J.  The  grounds  upon  which 
the  relator  demands  relief  are  best  stated  in 
the  phraseology  of  his  own  petition,  which 
we  reproduce  In  its  entirety,  to  wit.,  viz.: 
"To  the  Honorable  the  Chief  Justice  and  As- 
sociate Justices  of  the  Supreme  Court  of  the 
State  of  Louisiana:  The  petition  of  the  state 
of  Louisiana,  on  the  relation  of  Charles  A. 
Butler,  district  attorney  for  the  parish  of 
Orleans,  with  respect  represents:  That  there 
Is  now  pending  before  section  B  of  the  crim- 
inal district  court  for  the  parish  of  Orleans, 
of  which  the  Honorable  James  C.  Moise  is 
the  presiding  judge,  a  certain  prosecution, 
entitled  'No.  23,012,  State  of  Louisiana  versus 
Henry  Bier,  Indictment  for  Perjury,'  which 
said  prosecution  has  been  duly  allotted  to 
section  B  of  said  criminal  district  court,  and 
of  which  the  said  court  has  jurisdiction. 
Tour  relator  further  avers  that  said  Henry 
Bier,  after  having  been  duly  arraigned  and 
having  pleaded  to  said  Indictment  was  duly 
put  upon  his  trial  in  said  section  B  of  said 
■criminal  district  court,  presided  over  by  said 
Honorable  James  C.  Moise,  upon  said  indict- 
ment for  perjury,  and  was  duly  convicted  by 
a  jury  duly  Impaneled  and  sworn,  and  that 
subsequently,  upon  motion  of  said  Henry 
Bier,  a  new  trial  was  asked  for  and  refused. 
Tour  relator  further  avers  that  subsequently, 
to  wit  on  the  23d  day  of  November,  1895,  no 
Judgment  having  yet  been  pronounced  upon 
said  Henry  Bier,  by  reason  of  the  verdict  of 
the  jury,  hereinabove  stated,  upon  said  in- 
dictment, your  relator,  in  furtherance  of  the 
ends  of  public  justice,  presented  to  the  Hon- 
orable James  C.  Moise,  judge  of  said  section 
B  of  said  criminal  district  court,  the  said 
court  then  being  duly  opened  and  in  session, 
a  formal  motion  to  nolle  prosequi  the  said 
pending  prosecution  of  the  state  of  Louisiana 
vs.  Henry  Bier,  and,  for  and  on  behalf  of  the 
state  of  Louisiana,  declared  that  he  would  no 
further  prosecute  the  said  cause,  which  said 
motion  your  relator  was  duly  authorized  and 
empowered  to  present  by  virtue  of  the  power 
in  him  vested  by  law  as  district  attorney  for 
the  parish  of  Orleans,  and  respectfully  asked 


that  said  motion  be  filed  and  spread  upon 
the  minutes  of  sold  court,  and  that  in  obedi- 
ence thereto,  a  nolle  prosequi  be  entered  in 
said  cause,  and  that  said  Henry  Bier  be  dis- 
charged without  day;  and  that  thereupon  the 
said  Hon.  James  C  Moise,  judge  as  afore- 
said, directed  on  entry  to  be  made  on  the 
minutes  of  said  court  refusing  to  permit  the 
filing  of  said  motion  at  this  time,  and  fixing 
Tuesday,  November  26th,  as  the  date  for  the 
hearing  of  evidence  in  the  matter.  Your  re- 
lator further  avers  that  on  the  said  26th  day 
of  November,  1895,  the  said  Hon.  James  C. 
Moise,  judge  of  section  B  of  said  criminal 
district  court,  the  sold  court  being  then  duly 
opened  and  In  session,  proceeded  to  take  evi 
dence  in  said  matter,  after  having  first  over- 
ruled a  formal  objection  interposed  by  your 
relator  on  behalf  of  the  state  of  Louisiana,  to 
the  effect  that  said  evidence  was  irrelevant 
to  the  issue  before  the  court,  and  therefore 
inadmissible;  and,  after  the  hearing  of  said 
evidence,  the  court  refused  to  order  the  fil- 
ing of  said  motion,  or  the  spreading  of  the 
same  upon  the  minutes,  and  the  making  of 
the  same  part  of  said  record.  Your  relator 
further  avers  that  notwithstanding  that  said 
motion  was  couched  in  respectful  language, 
and  otherwise  unobjectionable  in  form,  and 
that  no  judgment  had  as  yet  been  pro- 
nounced upon  said  Henry  Bier  by  reason  of 
the  verdict  of  the  jury  upon  said  Indictment 
and  that  it  was  the  duty  under  the  law  of  said 
judge  to  direct  the  filing  of  said  motion  and 
the  spreading  of  the  same  upon  the  minutes, 
and  to  make  the  same  part  of  sold  record, 
whatever  might  be  his  subsequent  action 
thereon,  he  has  arbitrarily  and  unwarrantably 
refused  to  allow  the  said  motion  to  be  filed  or 
to  be  spread  upon  the  minutes,  thereby  de- 
nying to  your  relator,  on  behalf  of  the  state 
of  Louisiana,  the  exercise  of  a  legal  and 
official  right  Your  relator  annexes  hereto  a 
copy  of  said  motion  presented  by  him  as  dis- 
trict attorney  for  the  parish  of  Orleans  to  the 
said  Hon.  James  C.  Moise,  judge  of  section  B 
of  said  criminal  district  court,  together  with 
ail  the  exhibits  attached  to  said  motion,  as 
well  as  certified  copies  of  the  minutes  of  said 
court  of  November  23  and  26,  1895,  and 
makes  the  same  part  of  this  petition.  Your 
relator  further  avers  that  due  notice  was 
served  verbally  In  open  court  upon  the  sold 
Hon.  James  C.  Moise,  judge  as  aforesaid,  no- 
tifying said  judge  of  your  relator's  intention 
to  apply  to  the  honorable  the  supreme  court 
for  a  writ  of  mandamus  in  said  matter. 
Wherefore,  the  premises  and  annexed  affi- 
davit considered,  your  relator  respectfully 
prays  that  a  writ  of  mandamus  issue,  direct- 
ed to  the  Hon.  James  C  Moise,  judge  of  sec- 
tion B  of  the  criminal  district  court  for  the 
parish  of  Orleans,  ordering  and  commanding 
him  to  direct  the  filing,  spreading  upon  the 
minutes,  and  making  part  of  the  record  in 
the  case  of  the  State  of  Louisiana  vs.  Henry 
Bier,  No.  23.012  of  the  docket  of  the  said 
criminal  district  court,  the  motion  herein- 
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above  referred  to,  so  that  the  said  motion, 
when  so  filed  and  spread  upon  the  minutes, 
shall  be  considered,  taken,  and  held  to  be 
part  of  the  record  in  said  cause;  and  relator 
prays  for  all  such  further  orders,  aid,  and  re- 
lief as  may  be  needful  in  the  premises. 
Chas.  A.  Butler,  District  Attorney,  Parish  of 
Orleans." 

It  will  be  perceived  that  the  gravamen  of 
the  relator's  complaint  is  that,  Henry  Bier 
having  been  indicted  for  perjury  in  the  court 
presided  over  by  the  respondent,  a  verdict  of 
guilty  having  been  rendered  by  the  jury  of 
trial,  and  a  motion  for  new  trial  having  been 
overruled,  ne  tendered  in  open  court  a  formal 
motion  to  nolle  prosequi  the  case,  as  a  pend- 
ing prosecution,  and  "declared  that  he  would 
no  further  prosecute  the  said  cause";  that 
he  was  duly  authorized  and  empowered  to 
present  said  motion,  and,  upon  presenting 
same,  he  "respectfully  asked  that  said  mo- 
tion be  filed  and  spread  upon  the  minutes  of 
said  court,  and  that,  in  obedience  thereto,  a 
nolle  prosequi  be  entered  in  said  cause,  and 
that  said  Henry  Bier  be  discharged  without 
day";  "that  thereupon  the  [respondent]  di- 
rected an  entry  to  be  made  on  the  minutes 
of  said  court  refusing  to  permit  the  filing  of 
said  motion  at  that  time,  and  fixed  a  different 
day  for  the  hearing  of  evidence  in  the  mat- 
ter"; that,  after  hearing  evidence,  the  re- 
spondent refused  to  order  the  filing  of  said 
motion,  or  the  spreading  of  the  same  upon 
the  minutes,  or  the  making  the  same  a  part 
of  the  record. 

Having  made  the  foregoing  statement  of 
the  facts,  as  disclosed  by  the  record,  relator 
makes  the  further  averment  as  characteris- 
ing his  right  to  enter  a  nolle  prosequi,  and, 
to  that  end,  to  have  the  written  motion  filed 
and  spread  upon  the  minutes  of  the  respond- 
ent's court,  viz.:  "Tour  relator  further  avers 
that  notwithstanding  the  aforesaid  motion 
was  couched  in  respectful  language,  and 
otherwise  unobjectionable  in  form,  and  that 
no  judgment  has  as  yet  been  pronounced 
upon  said  Henry  Bier  by  reason  of  the  ver- 
dict of  the  jury  upon  said  Indictment,  *  *  • 
[the  respondent]  has  arbitrarily  and  unwar- 
rantably refused  to  allow  said  motion  to  be 
filed  or  to  be  spread  upon  the  minutes  of  his 
court"  To  his  petition  the  relator  annexes 
the  motion  to  nolle  prosequi,  which  was  ten- 
dered, and  the  filing  of  which  was  by  re- 
spondent declined.  It  is  of  the  following 
purport  substantially,  viz.:  That  relator 
comes  Into  court,  in  the  case  of  State  v. 
Henry  Bier,  No.  23,012,  and  "gives  the  court 
here  to  understand  and  be  informed  that," 
for  certain  causes  and  reasons  therein  re- 
cited as  being  satisfactory  to  himself,  "he 
now  enters  a  nolle  prosequi  "  in  the  aforesaid 
cause,  "and  prays  that  said  Henry  Bier  be 
discharged  without  day."   (Our  italics.) 

It  Is  quite  evident  that  the  relator  assumed 
the  right,  under  the  circumstances  related, 
to  act  independently  of  the  respondent,  and 
enter  a  nolle  prosequi  upon  his  own  motion; 
v.l8so.no.28— 60 


particularly  in  view  of  the  fact  that  his  of- 
fer to  file  his  motion  was  accompanied  with 
the  declaration  "that  he  would  no  further 
prosecute  the  said  cause";  and  the  allega- 
tion of  the  motion  was  'that  "he  gives  the 
court  to  understand  and  be  Informed  that 
he  now  enters  a  nolle  prosequi,  and  prays 
that  said  Henry  Bier  be  discharged  without 
day."  It  was  his  intention  and  expecta- 
tion that  the  motion,  once  it  was  filed  and 
spread  upon  the  minutes  of  respondent's 
court,  would  take  effect  immediately,  and 
irrevocably  operate  an  absolute  discharge  of 
Bier,  and  leave  nothing  to  be  thereafter  done 
but  the  performance  of  the  purely  ministe- 
rial duty  of  releasing  him  from  confinement 
and  setting  him  at  liberty,  and,  this  duty 
not  having  been  performed  by  the  respond- 
ent, recourse  could  be  had  to  mandamus. 
The  respondent's  return  makes  a  similar 
showing  as  to  the  condition  of  the  record  in 
the  case  of  State  v.  Henry  Bier,  and  he 
thereto  annexes  a  certified  copy  of  the  in- 
dictment against  the  defendant,  and  extracts 
from  the  minutes  of  his  court,  showing  its 
exact  status  at  the  date  the  relator  tendered 
his  motion  to  discharge  the  defendant  on  a 
nolle  prosequi.  Referring  to  the  circumstan- 
ces under  which  the  relator's  application  was 
made,  and  the  character  of  relator's  motion 
to  enter  a  nolle  prosequi,  the  respondent 
says  that  "it  will  be  observed  that  this  doc- 
ument does  not  ask  leave  of  the  court  ior 
its  filing,  nor  that  it  be  spread  upon  the  min- 
utes of  the  court;  the  contention  of  the  dis- 
trict attorney  being  that  the  entry  of  a  nolle 
prosequi  was  not  subject  to  judicial  control, 
[and]  that  he  had  an  absolute  right  to  enter 
the  nolle>  prosequi."  "And  the  document 
was,  drawn  in  this  form,  presumably  to  ac- 
centuate and  give  force  to  this  Idea."  Re- 
garding the  district  attorney's  motion  In  this 
light,— and  this  supposition  of  the  respond- 
ent is  entirely  justified  by  the  declaration  of 
that  officer,  made  contemporaneously  with 
his  proposal  to  enter  a  nolle  prosequi,  and 
by  the  averments  of  his  petition  herein,— he 
declares  In  his  return  "that  a  nolle  prosequi 
In  criminal  proceedings  is  a  declaration  of 
record,  from  the  legal  representative  of  the 
government,  that,  he  will  no  further  prose- 
cute particular  indictment,  •  •  •  and 
that,  to  be  effective,  it  must  be  put  of  rec- 
ord"; that  "the  district  attorney  has  no 
right,  power,  or  authority  to  have  a  nolle 
prosequi  entered,  In  any  case  of  guilt  as  to 
a  felony,  without  the  consent  of  the  court"; 
and  that  'it  is  universally  conceded  that  the 
judicial  control  begins  after  Impanelment 
and  swearing  the  jury."  He  further  returns 
that  as,  under  article  60  of  the  constitution, 
the  pardoning  power  is  lodged  in  the  gov- 
ernor, "after  conviction,"  upon  a  recommen- 
dation of  the  board  of  pardons,  the  relator 
had  not,  at  the  stage  of  the  proceedings  In- 
dicated, the  power  or  authority  to  release  a 
convict,  and  for  a  prosecuting  officer  to  as- 
sume such  a  power,  even  with  the  consent 
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of  the  court,  would  be  usurpation  on  the  part 
of  the  judiciary.  "If  the  court  has  the  pow- 
er to  protect  the  constitutional  rights  of  the 
prisoner  under  article  Are  (5),  It  has  the  pow- 
er to  preserve  the  constitutional  prerogative 
of  the  governor  under  article  sixty-six  (60). 
During  the  course  of  a  criminal  trial,  the 
court  will  see  that  both  provisions  of  the 
constitution  are  protected  from  encroach- 
ment, [and]  preserved  from  violation.  Re- 
spondent affirms  that,  after  the  verdict  of 
the  jury,  the  pardoning  power  alone  can  re- 
lease the  prisoner,  and  this  he  now  proposes 
to  show,"— citing  the  authorities.  After 
summarizing  the  authorities,  and  applying 
them  to  the  issues  raised,  the  respondent 
sets  out  his  reasons  in  extenso  in  support  of 
the  impolicy  of  permitting  the  district  attor- 
ney to  enter  a  nolle  prosequi  at  a  stage  of 
the  proceedings  when  its  entry  would  oper- 
ate a  discharge  of  the  defendant,  if.  in  law, 
he  had  the  right  to  do  so. 

These  proceedings  present  to  this  court  for 
consideration  and  judgment  two  questions: 
First.  Whether  a  district  attorney  has  the 
power  conferred  upon  him,  by  law,  to  enter 
a  nolle  prosequi,  with  or  without  the.  consent 
of  the  court,  in  a  criminal  case,  after  the 
jury  of  trial  has  rendered  a  verdict  of  guilty, 
and  a  new  trial  has  been  applied  for  and 
refused,  though  no  formal  judgment  of  the 
court  has  been  signed  and  no  sentence  has 
been  pronounced.  Second.  If,  as  matter  of 
law,  the  district  attorney  has  not  the  right, 
at  such  stage  of  proceedings,  to  enter  a  nolle 
prosequi  which  will,  of  his  own  motion,  dis- 
charge the  accused  from  custody,  has  he  the 
legal  right  to  have  such  motion  to  nolle  pros- 
equi filed  among  the  records  In  such  cause, 
and  spread  upon  the  minutes  of  the  court, 
against  the  will  of  the  judge  presiding  at  the 
trial?  The  district  attorney,  as  relator,  con- 
tends for  the  affirmative  of  both  proposi- 
tions; while  the  district  judge,  as  respond- 
ent, contends  for  the  negative  of  both.  The 
first  proposition  overshadows  the  second.  It 
is  a  new  question  In  our  jurisprudence,  and 
one  of  incalculable  importance,  not  only  to 
the  accused,  but  to  the  administration  of 
public  justice.  As  its  determination  seems 
to  raise  a  question  of  constitutional  power 
and  jurisdiction,  that  issue  must  be  disposed 
of  first;  it  being,  as  above  outlined,  whether 
relief  could  be  afforded  the  defendant  by 
the  court  and  the  district  attorney,  or  by 
the  governor  alone,  upon  recommendation  of 
the  board  of  pardons. 

1.  Article  66  of  the  constitution  of  1879 
provides:  "The  governor  shall  have  power 
to  grant  reprieves  for  all  offenses  against 
the  state,  and.  except  in  cases  of  impeach- 
ment or  treason,  shall,  upon  recommendation 
in  writing  of  the  lieutenant  governor,  attor- 
ney general  and  presiding  judge  of  the  court 
before  which  conviction  was  had,  or  of  any 
two  of  them,  have  power  to  grant  paruons, 
commute  sentences  and  remit  fines  and  for- 
feitures after  conviction.    In  cases  of  trea- 


son he  may  grant  reprieves  until  the  end  of 
the  next  session  of  the  general  assembly,  in 
which  body  the  power  of  pardoning  Is  vest- 
ed." To  determine  when  the  grant  of  power 
conferred  upon  the  governor  by  that  arti- 
cle may  be  exercised  depends  upon  the  prop- 
er interpretation  of  the  phrase  "after  convic- 
tion," which  is  therein  employed.  If  It  sig- 
nifies simply  the  verdict  of  a  jury  convicting 
the  accused  of  the  crime  charged  against 
him  in  the  indictment,  the  view  of  the  re- 
spondent is  correct;  but,  if  it  be  necessary 
that  a  judgment  of  the  court  pronouncing 
sentence  should  be  formally  signed  In  order 
that  there  be  a  conviction,  the  contention  of 
the  relator  is  correct  It  is  but  reasonable 
to  assume  that  the  judicial  and  legislative 
Interpretations  which  have  been  placed  up- 
on like  terms  occurring  in  statutes  of  the 
state  and  decisions  of  this  court  should  be 
applied  to  such  terms  in  the  organic  law. 
and  that  similar  terms  employed  in  other 
articles  of  the  same  instrument  may  be  con- 
sulted in  order  to  test  and  determine  the 
purpose  had  in  view  by  the  framers  of  that 
Instrument. 

On  looking  Into  our  statutes,  we  find  some- 
thing which  will  throw  light  upon  the  ques- 
tion. For  Instance,  it  is  said:  "And  when- 
ever the  Jury  shall  return  a  verdict  qualified 
as  aforesaid,  the  person  convicted  shall  be 
sentenced,"  etc.  Rev.  St  1 1000.  Again:  "If 
final  Judgment  has  been  rendered  upon  any 
indictment  •  *  •  an  appeal  may  be  taken 
on  behalf  of  the  accused  from  such  judgment 
returnable  to  the  supreme  court,  as  In  civil 
cases."  Id.  §1001.  Again:  "The  Judges  of  the 
several  courts  •  •  •  are  hereby  author- 
ized and  empowered  to  sentence  all  persons 
under  fifteen  years  of  age  convicted  of 
crimes."  etc.  Id.  §  1006.  Again:  "In  all 
esses  when  persons  convicted  of  crimes  shall 
be  sentenced  to  death,"  etc.  Id.  f  1007. 
Again:  "Persons  in  confinement,  under  a 
judgment  of  conviction  in  a  criminal  prosecu- 
tion from  which  an  appeal  has  been  taken, 
shall  have  the  right  to  make  it  returnable." 
etc.  Id.  8  1905.  And,  finally,  the  statute 
which  fixes  the  fees  of  the  district  attorney 
for  the  parish  of  Orleans  employs  this  lan- 
guage, viz.:  "For  each  conviction  on  which 
the  accused  is  finally  sentenced;"  and  "thai 
he  shall  not  be  paid  his  fee  or  commission 
until  the  sentence  has  become  final  on  ap- 
peal." Act  No.  29  of  1890,  |  1.  All  of  these 
statutes  seem  to  lead  to  the  supposition  that 
"conviction"  Is  a  stage  of  the  procv  jdings 
which  precedes  the  judgment  or  sentence  of 
the  court,  and  that  the  latter  serves  merely 
as  the  basis  of  an  appeal  or  execution,  and 
not  to  enlarge  the  verdict  or  aid  In  the  de- 
termination of  the  guilt  of  the  accused.  To 
illustrate;  In  case  of  an  acquittal  by  a  Jury 
there  is  no  judgment  signed;  yet  in  the 
event  of  a  future  prosecution  for  the  same 
offense,  the  record  would  furnish  complete 
proof  of  the  plea  of  autrefois  acquit;  and 
this  would  be  equally  true  of  autrefois  con- 
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▼let.  On  this  subject  a  familiar  text  writer 
says:  "An  acquittal,  even  without  the  Judg- 
ment of  the  court  thereon,  is  a  bar.  •  *  • 
Ordinarily,  however,  a  verdict  of  guilty  will 
sustain  the  plea.  A  plea  of  guilty  need  not, 
to  be  a  bar,  have  a  judgment  rendered  on  it." 
Whart  Cr.  PL  (8th  Ed.)  §  435.  Again:  "In 
states  where  a  defendant  is  held  to  be  in 
Jeopardy  by  a  conviction,  a  conviction  with- 
out a  judgment  is  a  bar."  Id.  8  435,  par.  4. 
He  further  says:  "In  other  words,  at  com- 
mon law,  as  the  rule  is  applied  in  England, 
when  there  has  been  a  final  verdict,  either 
of  acquittal  or  conviction  on  an  adequate  in- 
dictment, the  defendant  cannot  a  second 
time  be  placed  In  Jeopardy  for  the  particu- 
lar offense."  Id.  8  400.  Another  text  writer 
expresses  the  same  idea  in  slightly  different 
phraseology,  thus:  "A  verdict  or  plea  of 
guilty  constitutes,  in  law,  a  conviction."  And 
be  thereupon  formulates  the  following  rule, 
viz.:  "And  it  Is  settled  law  In  England  and 
our  states  that,  as  a  foundation  for  the  plea 
of  autrefois  convict,  sentence  on  the  verdict 
is  not  material,  though  it  may  be  necessary 
to  show,  in  some  way,  by  the  record,  that 
the  cause  is  ended."  1  Bish.  Cr.  Proc.  8  815. 
Vide  4  Bl.  Comm.  p.  336. 

It  is  thus  apparent  that  our  statutes  are  in 
accord  with  the  opinion  of  text  writers,  to 
the  effect  that  sentence  by  the  court  is  not 
essential  to  the  completion  of  a  "conviction," 
and  is  not  a  necessary  precedent  to  the  ex- 
ercise of  pardoning  power.  This  statement 
is  fortified  by  the  declaration  of  the  author 
first  quoted,  contained  In  these  words,  via.: 
"After  verdict,  the  entry  of  a  nolle  prosequi, 
either  with  or  without  the  consent  of  the 
court,  as  the  local  statutes  may  prescribe,  is 
the  usual  method  of  either  recording  execu- 
tive clemency,  or  of  dlsincumbering  the  case 
from  embarrassing  surplus  charges.  In  ei- 
ther case,  such  nolle  prosequi  may  be  viewed 
as  a  pardon."  Whart.  Cr.  PL  (8th  Ed.)  8  448. 
This  necessarily  implies  that,  "after  verdict," 
the  case  is  closed,  the  guilt  of  the  accused 
established  by  the  verdict,  and  nothing  short 
of  the  exercise  of  the  pardoning  power  can 
relieve  the  accused;  and  this  power  the  con- 
stitution has  conferred  upon  the  executive, 
."after  conviction."  And,  certainly,  no  stat- 
ute can  enlarge  or  diminish  this  constitu- 
tional grant  of  power;  and  its  exercise  must 
remain  vested  in  the  discretion  of  the  gov- 
ernor, to  be  exercised  Independently,  like 
that  of  the  legislative  or  Judicial  departments 
of  tb^government  is  exercised. 

The  language  of  the  article  of  the  constitu- 
tion abeve  quoted  Is  in  keeping  with  the  stat- 
utes w«  have  referred  to  and  the  text  of  the 
authors  cited,  for  it  declares  that  "the  gov- 
ernor 8 hall  have  power  to  grant  reprieves  for 
all  offenses  against  the  state,"  and  that  he 
"shall  have  power  to  grant  pardons,  commute 
sentences,  and  remit  fines  and  forfeitures 
after  conviction."  Article  66.  The  identical 
words  "after  conviction"  occur  In  article  0  of 
the  constitution,  and  the  provisions  of  same 


may  be  examined  and  considered  in  deter- 
mining the  meaning  of  those  hi  article  66. 
Article  0  declares  as  follows:  "All  persons 
shall  be  bailable  by  sufficient  sureties  •  *  • 
unless  after  conviction,  for  any  crime  or  of- 
fense punishable  with  death  or  at  hard 
labor."  What  is  the  correct  Interpretation 
of  that  article?  If  the  words  "after  convic- 
tion," in  that  article,  mean  a  judgment  or 
sentence  of  conviction,  then  all  persons  found 
guilty  of  penitentiary  offenses  by  the  verdicts 
of  juries  are,  upon  furnishing  bonds,  entitled 
to  their  liberty  until  sentences  shall  have 
been  pronounced  and  judgments  duly  signed; 
but,  if  "after  conviction"  signifies  after  the 
verdict  of  a  jury,  persons  thus  convicted 
must  be  incarcerated  in  jail  immediately 
after  verdict  has  been  rendered.  It  has  been 
the  constant  practice,  under  that  article,  and 
we  are  advised  of  no  precedent  to  the  con- 
trary, to  imprison  all  persons  convicted  of 
penitentiary  crimes  as  soon  as  verdicts  shall 
have  been  rendered,  and  refuse  them  the 
right  of  bail  altogether.  This  course  was 
confessedly  pursued  In  the  case  of  State  ?. 
Henry  Bier,  the  defendant  having  been  in- 
carcerated in  jail  ever  since  the  verdict  of 
the  jury  finding  him  guilty  was  rendered, 
although  no  sentence  has  been  Imposed  or 
judgment  signed.  He  has  not  been  granted 
the  right  of  bail.  If  it  were  true  that  the 
words  "after  conviction,"  occurring  In  article 
9,  mean  after  sentence,  or  a  judgment  of 
conviction  has  been  signed,  Bier  is  illegally 
detained  In  jail,  and  Is  entitled  to  his  liberty 
on  furnishing  bond.  But  such  Is  not  the  ap- 
plication before  the  court.  He  does  not  rest 
his  claim  to  a  discharge  from  custody  on  that 
ground.  His  contention  is  that,  by  the  ef- 
fect of  the  district  attorney's  nolle  prosequi, 
he  is  entitled  to  be  set  at  liberty.  This  neces- 
sarily implies  that  his  Imprisonment  pre- 
viously to  the  nolle  prosequi  was  legal  and 
this  Is  an  admission  that  the  Interpretation 
which  has  been  placed  upon  the  words  "after 
conviction"  in  article  9  Is  correct. 

Accepting  that  interpretation  as  correct, 
why  should  not  the  words  "after  conviction," 
occurring  in  article  66,  receive  a  like  inter- 
pretation? We  can  perceive  no  reason  why 
they  should  not.  Article  6,  8  19,  of  the  con- 
stitution of  1812  is  couched  in  identically  the 
same  language  as  article  9  of  the  present  con- 
stitution is;  and  it  was  given  an  interpreta- 
tion by  our  predecessors  precisely  similar  to 
that  suggested  above  as  to  article  9.  In  State 
v.  Vion,  12  La.  Ann.  688,  the  court  said: 
"Jules  Pompeville,  having  been  convicted  of 
larceny,  was,  after  conviction,  permitted  to 
give  bond,  with  Jean  Remy  Vion  as  surety, 
for  his  appearance  to  receive  and  submit  to 
such  sentence  as  might  'be  passed  upon  him 
by  the  district  judge.'  The  prisoner  having 
failed  to  appear  when  called  to  receive  the 
sentence  of  the  law,  the  bond  was  declared 
forfeited.  It  Is  urged  on  behalf  of  the  ap- 
pellant thut  the  bond,  having  been  exacted  in 
violation  of  a  prohibitive  article  of  the  con- 
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stltution,  carries  with  it  no  obligations.  It  1b 
evident  that  the  district  judge  had  no  right  to 
exact  the  bond  or  to  receive  It  when  ten- 
dered, the  offense  of  which  the  prisoner  was 
convicted  being  punishable  by  Imprisonment 
at  hard  labor."  The  court  then  added  that 
the  prohibition  of  the  article  of  the  consti- 
tution "was  Intended  to  place  beyond  the 
reach  of  legislative  control  or  judicial  action 
a  principle  of  public  policy,  which,  In  the 
case  at  bar,  has  been  violated."  In  State  v. 
Wilson,  14  La.  Ann.  446,  the  court  had  un- 
der consideration  the  liability  of  a  surety 
upon  an  appearance  bond,  of  a  party  who  had 
been  convicted  of  a  misdemeanor,  and  had 
thereafter  failed  to  respond,  and  the  court 
say:  "It  Is  evident  that  the  object  of  the 
court  In  ordering  the  accused  to  be  called 
was  to  pass  sentence  upon  him  in  a  case  In 
which  he  had  been  convicted,"  etc.  The  terms 
of  the  bond  were  that  the  accused  should 
personally  appear  before  the  court  on  the 
date  mentioned,  "then  and  there  to  answer 
unto  two  charges  brought  against  him, 
•  *  *  and  shall  not  depart  without  leave 
of  the  court  until  the  final  trial  and  convic- 
tion or  acquittal  of  the  said  Wilson.  •  •  * 
The  accused  was  in  the  custody  of  his  secu- 
rity, according  to  this  bond,  until  the  verdict 
of  the  jury  pronounced  him  guilty. '  But  aft- 
er this  his  responsibility  ended.  The  accused 
was  in  the  court  room  when  he  was  convict- 
ed, and  did  not  depart  therefrom  until  a  short 
time  after  his  conviction."  The  court  then 
makes  this  further  observation,  viz.:  "Black- 
stone  says,  If  the  Jury  find  the  accused  guil- 
ty, he  is  then  said  to  be  convicted  of  the 
crime  whereof  he  stands  Indicted,  wblch  con- 
viction may  accrue  in  two  ways,— either  by 
his  confessing  the  offense  and  pleading  guil- 
ty, or  by  his  being  found  so  by  the  verdict 
of  his  country.  4  Bl.  Comm.  p.  3G2.  After 
trial  and  conviction,  the  judgment  of  the 
court  regularly  follows,  unless  suspended  or 
arrested  by  some  intervening  circumstance. 
4  Bl.  Comm.  p.  365.  *  *  •  It  Is  evident 
from  the  authorities  that  the  conviction  was 
perfectly  accomplished  when  the  jury  ren- 
dered the  verdict  of  guilty,"— citing  1  Chit 
Cr.  Law,  pp.  601,  648,  653.  (Our  Italics.) 
The  principles  announced  by  the  court  as  con- 
trolling those  two  decisions  appear  to  our 
minds  to  be  correct  and  well  grounded,  and 
we  are  not  aware  of  same  having  been  over- 
ruled or  those  precepts  gainsaid. 

Mr.  Bishop,  in  his  treatise  on  Statutory 
Crimes,  says:  "The  word  'conviction'  signi- 
fies the  finding  of  the  Jury,  by  verdict,  that 
the  defendant  is  guilty."  Vide  section  348; 
1  Bish.  Cr.  Proc.  8$  252,  253:  1  Bish.  Cr. 
Law,  §  903;  2  Bish.  Cr.  Law,  §  993.  In  Com. 
v.  Lockwood,  109  Mass.  323,  an  interpreta- 
tion Is  given  of  a  constitutional  provision  quite 
similar  to  our  article  66,  and  In  a  case  quite 
similar  to  that  of  State  v.  Bier.  The  state- 
ment of  that  case  Is  as  follows,  viz.:  The 
defendant  was  tried  on  an  indictment  which 
charged  him  with  cheating  with  false  pre- 


tenses, and  a  verdict  of  guilty  was  returned, 
and  an  appeal  was  prosecuted  therefrom. 
Before  a  decision  of  the  case  on  appeal  was 
rendered,  the  defendant  presented  a  pardon, 
granted  by  the  governor,  and  demanded  a 
discharge.  To  this  plea  the  district  attorney 
demurred  that  the  pardon  was  granted  while 
the  appeal  was  pending,  "and  before  any 
judgment  had  been  rendered  by  said  superior 
criminal  court,  or  any  conviction  had  on  said 
Indictment,  and  was  and  Is  null  and  void." 
Mr.  Justice  Gray,  as  organ  of  the  court,  said: 
"This  case  presents  an  Interesting  question  of 
the  extent  of  the  power  conferred  by  that 
provision  of  the  constitution  of  the  common- 
wealth which  declares  that  'the  power  of  par- 
doning offenses  except  such  as  persons  may 
be  convicted  of  before  the  senate  by  Impeach- 
ment of  the  house,  shall  be  In  the  governor 
by  and  with  the  advice  of  the  council,  but  no 
charter  of  pardon  granted  by  the  governor, 
with  advice  of  the  council,  before  conviction, 
shall  avail  the  party  pleading  the  same,  not- 
withstanding any  general  or  particular  con- 
ditions contained  therein/  etc.  Const.  Mass. 
c.  2,  art.  8,  i  1."  The  court  then  proceeds: 
"The  ordinary  legal  meaning  of  'conviction,' 
when  used  to  designate  a  particular  stage  of 
a  criminal  prosecution  triable  by  a  jury,  is 
the  confession  of  the  accused  In  open  court, 
or  the  verdict  rendered  against  him  by  the 
Jury,  which  ascertains  and  publishes  the  fact 
of  his  guilt;  while  'Judgment'  or  'sentence'  is 
the  appropriate  word  to  denote  the  action  of 
the  court  before  which  the  trial  is  had,  de- 
claring the  consequences  to  the  convict  of  the 
fact  thus  ascertained."  The  court  cite  Back- 
stone,  as  well  as  comparative  extracts  from 
the  Massachusetts  statutes  and  those  of  the 
United  States.  They  quote  Com.  v.  Richards, 
17  Pick.  295;  Com.  v.  Andrews,  2  Mass.  409; 
Com.  v.  Gorham,  99  Mass.  420;  Com.  v. 
Brown,  4  Mass.  580;  Com.  v.  Ladd,  15  Mass. 
526;  Com.  v.  Mash,  7  Mete.  (Mass.)  472;  and 
Com.  v.  Green,  17  Mass.  515.  The  court  then 
summarizes  its  conclusions  thus:  "Even  when 
no  Judgment  whatever  has  been  rendered  and 
no  action  had  by  the  court,  after  the  accept- 
ance and  recording  of  the  verdict,  no  instance 
has  been  found  In  which  a  pardon  granted 
after  verdict  has  been  disputed  or  disallowed. 
And  our  records  show  that  In  very  many  ca- 
ses, upon  the  production  of  a  pardon  granted 
by  the  executive  at  that  stage,  the  court  has 
discharged  the  defendant"  The  conclusion 
of  the  court  was  unanimous,  to  the  effect  that 
"the  pardon  of  the  defendant  [was]  valid." 
and  he  was  discharged.  The  same  question 
arose  in  Virginia;  and  In  Blair  v.  Com.,  25 
Grat.  850,  the  question  as  to  the  governor's 
power  to  pardon  a  convicted  person  "before 
Judgment  was  rendered  against  him  therefor" 
was  decided  the  same  way.  The  court  said: 
"The  governor's  power  to  pardon  is  conferred 
by  the  constitution,  •  •  •  which  declares 
that  he  shall  have  power  *  •  *  to  grant 
pardons  and  reprieves  after  conviction;"  and 
then  propounds  this  question,  viz.:  "Can  the 
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governor,  under  this  constitutional  provision, 
pardon  a  person  for  an  offense  after  he  has 
been  found  guilty  thereof  by  the  verdict  of 
a  jury,  but  before  sentence  Is  pronounced  on 
such  verdict?  Or,  which  Is  the  same  thing, 
do  the  words  'after  conviction,'  in  the  said 
provision,  refer  to  the  verdict  of  the  Jury  or  to 
the  sentence  in  such  case?"  This  is  the  ques- 
tion we  now  have  to  solve.  On  a  careful  con- 
sideration and  analysis  of  authority,  the  court 
was  of  opinion  that  the  governor  had  the  con- 
stitutional power  to  grant  the  pardon  of  the 
defendant  prior  to  sentence,  and  overruled 
the  demurrer  of  the  commonwealth,  and  sus- 
tained the  plea. 

From  the  foregoing  compilation  of  authori- 
ties, the  conclusion  seems  to  be  irresistible 
that  the  word  "conviction,"  which  occurs  In 
article  66  of  the  constitution,  signifies  that  the 
defendant's  guilt  has  been  ascertained  by  the 
verdict  of  a  jury,  and  not  that  the  sentence 
of  the  law  has  been  pronounced  by  the  court 
This  seems  quite  reasonable,  as  the  verdict 
evidences  the  final  action  of  the  Jury,  who 
are  the  exclusive  judges  of  the  defendant's 
guilt;  and  the  sentence  Is  the  final  action  of 
the  court  on  the  case.  After  sentence  comes 
the  appeal,  or  execution  of  the  decree  of  the 
court  1  BIsh.  Cr.  Proc.  8  254.  It  follows,  as 
a  necessary  sequence  of  that  proposition,  that, 
when  an  accused  person  has  been  convicted, 
the  governor's  pardoning  power  may  be  ex- 
erted, and  thereby  full  and  complete  relief 
could  be  afforded  to  him.  The  converse  of 
that  proposition  would  seem  to  be  equally 
true,  that  the  district  attorney's  right  to  en- 
ter a  nolle  prosequi  with  the  leave  of  the 
court  had  ceased,  because  the  respondent  and 
the  district  attorney  necessarily  cease  to  have 
any  control  of  a  prosecution  which  has  ceased 
or  become  merged  Into  a  conviction,  and  a 
new  trial  has  been  refused.  Not  only  has  this 
stage  been  reached  In  this  case,  but  the  con- 
fession of  Henry  Bier,  which  has  been  an- 
nexed to  and  made  part  of  the  respondent's 
return,  evidences  an  acquiescence  in  the  ver- 
dict of  the  Jury,  which  precludes  the  Idea  of 
an  appeal.  The  verdict  of  the  jury  Is  final 
and  Irrevocable,  and  there  Is  only  one  fur- 
ther stage  necessary  to  the  final  termination 
of  the  case,  and  that  Is  the  sentence  of  the 
ourt.  But  we  will  observe  that,  while  the 
right  of  the  governor  to  pardon  commences 
after  final  conviction,  there  Is  no  power  lodg- 
ed anywhere  to  suspend  sentence  to  await 
an  application  of  the  convicted  person  to  the 
board  of  pardons,  as  preliminary  and  prereq- 
uisite thereto. 

Having  reached  the  conclusion  that  the  ver- 
dict of  guilty  is  a  conviction  In  the  sense  of 
the  constitution,  and  that,  at  this  stage  of 
the  proceedings,  complete  relief  can  be  af- 
forded the  defendant,  Bier,  by  the  exercise 
of  the  pardoning  power,  the  remaining  ques- 
tion for  decision  is  whether,  the  pardoning 
power  being  available,  the  district  attorney 
may  also  employ  his  nolle  prosequi  for  the 
purpose  of  affording  Bier  relief.  The  relat- 
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or's  contention  Is  that,  possessing  all  the 
powers  of  the  attorney  general,  he  is  empow- 
ered, without  leave  of  the  court,  to  enter  a 
nolle  prosequi  at  any  stage  of  the  proceed- 
ings. He  makes  this  claim  upon  the  ground 
that  as  the  legislature  has  enacted  no  stat- 
ute In  reference  to  the  exercise  of  the  power 
by  the  prosecuting  officer  to  enter  a  nolle 
prosequi,  his  authority  therefor  is  under  the 
common  law  of  England,  by  virtue  of  section 
976  of  the  Revised  Statutes;  there  being  no 
statute  of  this  state  giving  power  to  the  judge 
to  control  the  entry  of  a  nolle  prosequi.  Hav- 
ing laid  this  premise  down,  relator  puts  to 
the  court  this  proposition,  viz:  "If,  as  as- 
serted, the  power  to  nolle  prosequi  after  ver- 
dict, and  before  sentence,  is  absolute  and  be- 
yond restraint  or  control  by  the  court,  then 
the  respondent  Judge  was  wrong.  If,  on  the 
other  hand,  his  leave  was  necessary,  and 
conld  be  lawfully  withheld,  this  proceeding 
must  fail." 

This  much  having  been  premised  in  the 
way  of  statement  we  will  look  Into  the  au- 
thorities, and  see  how  the  question  has  been 
treated  and  decided  In  other  courts  of  this 
country,  and  then  make  a  comparison  thereof 
with  our  statutes  and  Jurisprudence  on  the 
subject. 

First,  consulting  familiar  text  writers,  we 
find  In  the  treatise  of  Mr.  Wharton  the  fol- 
lowing, viz.:  "A  nolle  prosequi  is  a  volun- 
tary withdrawal  by  the  prosecuting  authori- 
ty of  present  proceedings  on  a  particular  bill; 
and,  at  common  law,  [It]  is  a  prerogative  In- 
cident to  the  sovereign.  At  common  law  tt 
may  be  at  any  time  retracted,  and  is  not  only 
no  bar  to  a  subsequent  prosecution  on  an- 
other indictment,  but  it  must  become  a  mat- 
ter of  record,  In  order  to  preclude  a  revival 
of  proceedings  on  the  original  bill.  It  may, 
at  common  law,  be  entered  at  any  time  be- 
fore judgment ;  and  the  practice  is  usual  dur- 
ing trial,  prior  or  after  conviction,  to  enter 
it  on  objectionable  counts,  or  parts  of  counts, 
so  as  to  confine  the  verdicts  to  those  which 
are  good.  Courts  have,  It  Is  true,  frequently 
held  that  the  prerogative  is  one  subject  to 
their  control  while  the  cause  is  on  trial,  and 
that  the  attorney  general  has  no  right  after 
the  jury  is  impaneled  and  witnesses  called, 
to  withdraw  the  case  without  their  consent 
[Our  italics.]  In  some  states  no  nolle  prose- 
qui is  operative  by  statute  without  such  con- 
sent. Be  that  as  it  may,  if  the  case  be  with- 
drawn when  on  trial  without  the  defendant's 
consent,  this  operates  an  acquittal  In  all  cases 
In  which  the  defendant  was  In  jeopardy  at 
the  trial."  Whart  Cr.  PI.  §  383.  (Our  Ital- 
ics.) Mr.  Bishop  treats  the  question  very 
■  much  In  the  same  way,  and  says:  "The  nolle 
prosequi  can  be  entered  at  any  stage  of  the 
cause  between  the  finding  of  the  indictment 
and  the  sentence,  yet  not  after  sentence  or 
before  to  the  prejudice  of  any  right  of  the  de- 
fendant. •  *  •  Therefore,  It  Is  commonly 
said  that  [at  the  stage  at  which  an  acquittal 
will  result]  it  cannot  be  entered,  either  with 
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or  without  the  consent  of  the  court,  unless 
the  defendant  consent,  because  he  is  entitled 
to  a  verdict"  1  Bish.  Cr.  Proc.  §  1394. 
These  precepts  are  in  keeping  with  the  ac- 
cepted interpretation  and  common  practice 
in  our  courts;  and  we  well  understand  that 
of  itself  a  nolle  prosequi  is  no  bar,  and  that 
the  prosecution  may  afterwards  be  renewed 
at  any  time  on  a  different  indictment.  But 
this  effect  of  the  nolle  prosequi  is  strictly 
confined  to  the  preliminary  stages  of  a  prose- 
cution, before  issue  Is  joined  on  the  merits; 
for,  at  the  latter  stage,  it  will  operate  as  a 
bar  to  subsequent  prosecution,  as  the  learn- 
ed author  says.  Mr.  Wharton  does  not,  how- 
ever, make  It  quite  clear  whether  the  nolle 
prosequi  will  operate  as  a  bar,  if  entered  aft- 
er verdict  and  before  judgment;  but  Bishop 
does.  He  says:  "We  see,  therefore,  that  a 
nolle  prosequi  during  the  trial  bars  a  sub- 
sequent prosecution  for  the  same  offense, 
whether  on  the  same  or  another  indictment. 
A  fortiori,  it  does  when  entered  between  the 
verdict  and  sentence."  (Our  italics.)  Id.  § 
1395;  1  Bish.  Cr.  Law,  §  1017.  And,  with 
regard  to  the  rule  which  requires  the  defend- 
ant's consent,  It  evidently  proceeds  upon  the 
theory  that  it  will  operate  as  a  waiver  of 
the  bar.  Consequently,  if  he  does  not  give 
his  consent,  and  thereby  waive  the  bar  of 
the  nolle  prosequi,  it  is  not  permissible  for 
the  prosecuting  officer  to  enter  It  without  his 
consent,  even  if  the  court  gives  its  assent, 
because  neither  the  district  attorney  nor  the 
court  Is  authorized  to  discharge  an  accused 
after  conviction. 

Having  made  extensive  research  into  au- 
thorities on  this  question,  we  find  it  various- 
ly stated;  and  consequently  we  furnish  ex- 
tracts from  some  of  the  leading  cases,  in- 
stead of  making  our  own  summary.  For  in- 
stance, it  was  held  In  State  v.  Smith,  49  N. 
H.  155,  that  a  nolle  prosequi  may  be  entered 
"before  a  jury  is  Impaneled,  and  sometimes 
while  the  case  Is  on  trial  before  the  Jury, 
with  the  consent  of  the  respondent,  and  some- 
times after  the  verdict  is  rendered  against 
the  prisoner."  But,  perhaps,  the  broadest 
declaration  of  the  principle  Is  to  be  found  In 
State  v.  Smith,  67  Me.  328.  The  court  say: 
"It  is  well  settled  that  the  attorney  general 
may  enter  a  nolle  prosequi  to  the  whole  or 
any  part  of  the  indictment,  against  the  ob- 
jection of  the  respondent,  either  before  a 
jury  Is  Impaneled  or  after  verdict.  If  en- 
tered after  verdict,  and  the  indictment  is  suf- 
ficient, the  verdict  will  be  a  bar  to  any  new 
Indictment  for  the  same  offense."  That  is  an 
extreme  version  of  the  principles  of  the  com- 
mon law,  notwithstanding  the  court  rested 
its  decision  principally  upon  Massachusetts 
cases.  In  that  case  the  defendant  was  prose- 
cuted for  murder  on  an  indictment  contain- 
ing three  counts,  and  the  attorney  general, 
"under  special  leave  of  the  court,  entered  a 
nolle  prosequi  as  to  the  second  count  in  the 
indictment  only."  The  dicta  of  that  opinion 
would  seem  to  be  broader  than  the  exigen- 


cies of  the  case  required.  In  State  r.  Kreps, 
8  Ala.  951,  it  was  said  that,  "when  an  in- 
dictment for  a  felony  has  been  submitted  to 
a  jury  upon  the  plea  of  not  guilty,  it  Is  not 
for  the  court  to  permit  a  nolle  prosequi  to  be 
entered  (without  the  consent  of  the  accused ». 
that  he  may  be  again  Indicted  for  the  same 
offense."  To  the  same  effect  are  Grogan  v. 
State,  44  Ala.  9,  and  Mount  v.  State,  14 
Ohio  St.  295;  and  the  three  are  in  keeping 
with  Wharton  and  Bishop.  In  State  v.  Roe. 
12  Vt  93,  the  court  very  tersely  say:  "The 
right  of  the  government  attorney  to  enter  a 
nolle  prosequi  is  suspended  when  trial  com- 
mences to  the  jury.  After  that  the  power  is 
to  be  exercised  only  by  permission  of  the 
court"  (Our  italics.)  In  the  United  States 
courts  the  rule  is  about  the  same.  And  in 
U.  S.  v.  Watson,  7  Blatchf.  60,  Fed.  Cas.  No. 
16,652,  It  was  said:  "A  motion  by  the  dis- 
trict attorney,  made  before  verdict,  for  leave 
to  enter  a  nolle  prosequi  on  an  Indictment," 
was  granted  and  approved.  (Our  italics.) 
And  In  U.  S.  v.  Schoemaker,  2  McLean,  114, 
Fed.  Cas.  No.  16,279.  it  was  held  that  "there 
are  some  stages  of  a  trial  in  which  the  right 
to  enter  a  nolle  prosequi  clearly  ceases;  as 
after  verdict  of  manslaughter  on  an  indict- 
ment for  murder,"  etc.  This  Is  a  decided 
modification  of  the  doctrine  announced  in 
Smith's  Case,  67  Me.  328,  and  this  decision 
precedes  the  latter  in  date  many  years.  In 
Com.  v.  Briggs,  7  Pick.  177,  the  court  held 
that  a  nolle  prosequi  may  be  entered  during 
the  trial  on  a  "matter  distinct  and  independ- 
ent of  the  principal  charge  in  the  indict- 
ment," and  then  said:  "A  nolle  prosequi  does 
not  amount  to  an  acquittal  or  bar,  even  when 
it  goes  to  the  whole  indictment"  But  that 
opinion  Is  explained  by  the  statement  made 
in  Com.  v.  Wade,  17  Pick.  395,  via.:  "There 
are  some  Btages  of  a  trial  in  which  the  right 
to  enter  a  nolle  prosequi  clearly  ceases,  as 
after  a  verdict  of  manslaughter  on  an  indict- 
ment for  murder,"— employing  the  identical 
language  that  was  employed  in  Schoemaker's 
Case.  2  McLean,  114,  Fed.  Cas.  No.  16,279. 

This  brings  us  to  the  consideration  of  the 
case  of  Com.  v.  Tuck,  20  Pick.  356,  of  which 
a  great  deal  has  been  said  in  argument. 
The  court  said:  "There  are  three  periods 
of  the  prosecution  in  which  a  nolle  prosequi 
may  be  entered,— betore  the  jury  is  impan- 
eled, while  the  case  Is  before  the  Jury,  and 
after  the  verdict"  It  Is  needless  to  repeat 
what  was  said  In  the  opinion  on  the  first 
two  propositions,  as  it  will  suffice  to  say  that 
it  was  In  keeping  with  all  other  cases  in 
that  respect.  It  is  the  last  or  third  one 
with  which  we  are  chiefly  concerned,  and 
on  that  subject  the  opinion  says  "After 
verdict  of  guilty  is  rendered,  the  defendant 
is  to  be  sentenced  upon  the  motion  of  the 
attorney  general;  and  we  have  no  doubt  of 
his  authority  to  enter  a  nolle  prosequi  after 
verdict  It  cannot  operate  to  the  injury  of 
the  defendant.  If  the  indictment  is  sufi- 
cient,  it  saves  him  from  the  sentence  of  the 
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law."  (Oar  italics.)  It  is  quite  apparent 
-that  this  opinion  is  not  easily  reconcilable 
with  those  in  Briggs"  Case  and  Wade's  Case, 
supra;  but,  when  the  carefully  chosen  words 
of  the  opinion  in  Tuck's  Case  are  considered, 
it  amounts  to  about  the  same  thing,  for  the 
court  said  that  a  nolle  prosequi  after  ver- 
dict saved  the  defendant  "from  the  sentence 
of  the  law";  but  it  was  careful  not  to  say 
that  it  operated  a  bar  to  future  prosecution 
on  another  Indictment  for  the  same  offense. 
That  expression  is  the  saving  clause  which 
preserves  Its  consistency  with  the  principle 
of  the  Lock  wood  Case,  the  purport  of  which 
is  that  the  verdict  of  guilty  is  a  "convic- 
tion" to  be  discharged*  from  which  the  par- 
doning power  must  be?  exercised.  It  would 
have  been  manifestly  inconsistent  for  the 
court  to  have  held  that  a  nolle  prosequi  after 
conviction  would  operate  a  complete  bar  al- 
so. That  would  be  the  v  juivalent  of  saying 
that  the  prosecuting  officer  possessed  equal 
power  with  the  governor,  without  any  pro- 
vision of  law,  statutory  or  constitutional,  to 
Justify  the  pretension.  The  court  said  in  the 
Lockwood  Case  that  the  question  as  to 
whether  the  governor  had  the  power,  under 
the  Massachusetts  constitution,  to  pardon  a 
convicted  person  between  verdict  and  sen- 
tence, was  for  a  long  time  in  doubt;  but 
that  decision  resolved  that  doubt  in  favor  of 
the  exercise  of  that  power,  and  such  has 
been  the  constant  practice  In  that  state  since 
that  decision;  and,  what  is  more  striking, 
no  decision  of  that  court,  since  the  Lockwood 
Case  has  been  cited— and  we  are  quite  confi- 
dent not  one  can  be  found— which  decides 
that  the  district  attorney  may  enter  a  nolle 
prosequi  after  conviction,  under  circumstan- 
ces which  operate  a  bar  upon  the  face  of  the 
record.  Not  only  is  this  the  theory  of  the 
law,  but  the  respondent's  .return  and  accom- 
panying exhibits  show  that  the  object  had 
in  view  by  the  relator  In  tendering  the  mo- 
tion to  nolle  prosequi  was  to  discharge  Bier 
from  custody,  that  he  might  testify  in  cer- 
tain other  prosecutions,  which  are  enumerat- 
ed, freely,  and  without  his  testimony  being 
discredited  by  virtue  of  his  conviction.  But 
it  Is  quite  evident  to  our  minds  that  the  re- 
spondent would  have  just  reversed  the  well- 
established  principle  governing  such  a  case 
if  he  had  permitted  the  relator  to  enter  a 
nolle  prosequi  as  he  proposed  to  do. 

In  the  Whiskey  Cases,  09  U.  S.  594,  the 
supreme  court  express  themselves  very  plain- 
ly with  regard  to  the  rights  of  a  particeps 
criminis,  as  they  are  defined  in  Ex  parte 
Wells,  18  How.  307  (a  leading  case  on  the 
subject)  and  said:  "Much  attention  appears 
to  have  been  given  the  question  In  that  case, 
and  the  court  held  that  the  only  claim  the 
accomplice  had  In  such  a  case  Is  an  equita- 
ble one  for  pardon,  and  that  only  upon  the 
condition  that  he  makes  a  fair  and  full  dis- 
closure of  the  guilt  of  himself  and  that  of  his 
associates;  that  he  cannot  plead  it  in  bar 
of  an  indictment  against  him,  nor  use  it  in 


any  way  to  support  a  motion  to  put  off  the 
trial  In  order  to  give  him  time  to  apply  for 
a  pardon."  Page  601.  In  support  of  that 
proposition,  amongst  others,  the  court  cite 
the  following  cases,  viz:  Rex  v.  Rudd,  1 
Leach,  Crown  Cas.  123,  Rex  v.  Garside,  2 
Adot  &E.  275;  People  v.  Whipple,  9  Cow. 
707;  1  Chit  Cr.  Law,  p.  82;  3  Russ.  Crimes, 
pp.  597,  598;  1  Phil.  Ev.  p.  86;  1  Blsh.  Cr. 
Prac.  8  1076;  Com.  v.  Knapp,  10  Pick.  477; 
U.  S.  v.  Lee.  4  McLean,  103,  Fed.  Cas.  No. 
15,588.  Proceeding,  the  court  then  very 
pointedly  say:  "Considered  in  its  full  scope, 
the  argument  is  that  in  consideration  of  the 
defendant's  testifying  against  their  co-con- 
spirators, who  were  indicted  for  defrauding 
the  revenue,  they,  the  defendants,  should 
have  a  full  and  complete  discharge"  etc. 
(Our  Italics.)  And,  their  conclusion  being  that 
the  district  attorney  had  no  right  to  consent 
to  such  discharge,  the  defendant's  demurrer 
was  disallowed  and  refused.  The  opinions 
of  authors  are  in  perfect  accord  with  that 
expressed  by  the  court  as  will  be  Instanced 
by  the  following,  viz.:  "Though  an  accom- 
plice, when  called  as  a  witness  by  the  state, 
makes  a  clean  breast  and  exhibits  all  the 
facts  in  the  case,  however  criminatory,  he  is 
not  in  law,  entitled  to  a  pardon;  nor  can 
he  plead  the  fact  that  his  testimony  was  so 
invited  and  so  used  in  bar  of  a  prosecution 
against  him  for  the  offense  he  confessed 
when  on  the  witness  stand.  His  claim  to 
pardon  depends  exclusively  on  the  executive 
discretion."  Whart.  Cr.  Ev.  §  443.  (Our 
italics.) 

Thus,  we  are  brought  to  face  the  proposi- 
tion that  the  relator  proposes  to  make  use  of 
the  nolle  prosequi,  after  the  conviction  of  Bier 
has  become  a  finality,  and  consequently  with- 
in the  scope  of  the  pardoning  power  of  the 
executive,  to  accomplish  bis  discharge  from 
custody  before  he  has  made  the  promised  dis- 
closures, and  without  the  leave  of  the  court; 
disclaiming  the  right  of  the  presiding  judge 
to  refuse  the  filing  of  his  motion.  Notwith- 
standing an  attentive  examination  of  adjudi- 
cated cases,  we  have  found  no  case  in  which 
such  a  doctrine  has  been  announced. 

3.  Much  stress  has  been  laid  upon  the  prop- 
osition by  the  relator  in  argument  that  the 
prosecuting  officer  in  England  has  the  right 
to  enter  a  nolle  prosequi  at  will,  without  the 
consent  or  control  of  the  court,  and  conse- 
quently he  has  the  same  right,  under  Rev. 
St  6  976,  which  adopts  the  principles  of  the 
common  law  of  England  for  the  government 
of  criminal  proceedings  in  so  far  as  same  are 
not  controlled  *by  positive  legislative  enact- 
ment In  the  courts  of  England,  prosecutions 
are  set  on  foot  by  private  prosecutors;  and 
the  right  to  enter  a  nolle  prosequi  is  a  "pre- 
rogative incident  to  the  sovereign";  while  in 
this  state  prosecutions  are  provided  for  in  the 
organic  law,  which  declares  that  "prosecu- 
tions shall  be  by  indictment  or  information," 
and  that  "no  person  shall  be  held  to  answer 
for  a  capital  crime,  unless  on  presentment  or 
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Indictment  by  a  grand  jnry."  Const  art  5. 
The  offices  of  attorney  general  and  district  at- 
torney for  the  parish  of  Orleans  are  establish- 
ed and  their  qualifications  prescribed  by  the 
organic  law.  Const,  arts.  94-134.  The  du- 
ties of  the  attorney  general  are  prescribed  by 
statute  (Rev.  St  §§  131-138),  and  those  of  dis- 
trict attorney  are  found  in  sections  1140-1170, 
inclusive.  It  is,  by  positive  mandate  of  the 
statute,  made  the  duty  of  tbe  attorney  general 
"to  appear  for  tbe  state  in  all  prosecutions," 
particularly  designating  them.  Id.  §  131. 
And  it  is  made  the  duty  of  tbe  district  attor- 
ney to  attend  the  sessions  of  the  court,  and 
represent  the  state,  in  all  civil  and  criminal 
actions.  Id.  §  1143.  The  law  provides  that 
"prosecutions  for  offenses  not  capital  may  be 
by  information  with  the  leave  of  the  court 
first  obtained."  Id.  §  977.  And.  in  Imme- 
diate connection  with  the  foregoing  (In  the 
same  chapter),  the  statute  declares  that  it 
"shall  be  lawful  for  the  attorney  general,  dis- 
trict attorney,  or  district  attorney  pro  tempore 
to  enter  a  nolle  prosequi."  Id.  8  990.  (Our 
Italics.)  These  are  the  statutory  limitations 
which  were  placed  upon  the  provisions  of  sec- 
tion 976,  which  declares  that  "all  proceedings 
whatsoever  in  the  prosecution  of  crimes  and 
misdemeanors  •  *  *  shall  be  according  to 
the  common  law,  unless  otherwise  provided." 
The  courts  and  prosecuting  officers  constitute 
component  parts  of  the  judicial  department 
of  the  state  government,  but  each  one  of  them 
is  subordinated  by  statutory-  regulations 
which  are  prescribed  for  their  guidance  and 
control.  It  is  quite  evident  from  the  fore- 
going that  criminal  prosecutions  in  this  state 
are  quite  different  from  those  In  England, 
and  also  that  the  power  of  the  prosecuting 
officer  is  greatly  diminished.  The  declara- 
tion that  "it  shall  be  lawful"  for  a  district  at- 
torney to  enter  a  nolle  prosequi  is  quite  sig- 
nificant That  Is  not  the  statutory  delega- 
tion of  an  absolute  power  in  the  prosecuting 
officer  to  enter  a  nolle  prosequi  at  will.  On 
the  contrary,  it  is  permissive  only,  and  seems 
to  imply  that  the  exercise  of  that  power  Is 
held  in  subordination  to  the  sound  judicial 
discretion  of  the  trial  judge. 

It  is  a  general  and  accepted  theory  of  stat- 
utory interpretation,  in  criminal  as  well  as 
in  civil  matters,  that  laws  in  pari  materia 
must  be  construed  together.  On  this  princi- 
ple that  section  of  the  Revised  Statutes  which 
provides  that  "prosecutions  for  offenses  not 
capital  may  be  by  information,  with  the  leave 
of  the  court  first  obtained"  (section  977),  must 
be  construed  so  as  to  harmonize  with  that 
section  which  declares  that  "it  shall  be  law- 
ful" for  the  prosecuting  officer  to  enter  a  nolle 
prosequi  (section  990).  The  power  to  inaugu- 
rate and  the  power  to  discontinue  a  prosecu- 
tion run  on  parallel  lines,— in  pari  passu.  One 
is  quite  as  much  under  the  advisory  control 
of  the  presiding  judge  as  the  other.  Mr. 
Wharton  announces  the  general  American 
doctrine  to  be  that  "the  prerogative  is  one 
which  is  subject  to  the  control  of  the  [court] 


while  the  ease  it  on  trial,"  and  that  the  "pros- 
ecuting officer  hat  no  right  after  the  jury  is 
impaneled  and  witnesses  called  to  withdraw 
the  case  without  the  consent  of  the  court." 
(Our  Italics.)  The  rule  in  the  United  States 
courts  Is  the  same,  for,  in  treating  of  the  right 
of  the  district  attorney  to  enter  a  nolle  prose- 
qui, it  was  said  in  U.  S.  v.  Corrie,  B runner. 
Coll.  Cas.  686,  Fed.  Cas.  No.  14,869:  "His 
control  over  and  direction  of  cases  thus  com- 
mitted to  his  charge  is  exclusive  until  they 
come  under  the  control  of  the  court  Prac- 
tically, however,  the  discretion  of  the  district 
attorney  In  relation  to  the  case  and  its  dis- 
continuance until  the  trial  has  commenced  is 
free,  as  before.  This  difference,  however.  Is 
always  recognised:  that  In  that  control  the 
district  attorney  acts  with  the  express  assent 
or  tacit  acquiescence  of  the  court."  The  fore- 
going opinion  is  in  keeping  with  the  greater 
part  of  the  authorities  we  have  cited  supra, 
and  with  the  weight  of  other  American  au- 
thorities. It  Is  sound  in  principle,  correct  in 
practice,  and  in  keeping  with  our  laws  and 
jurisprudence. 

In  State  v.  Hornsby,  8  Rob.  (La.)  554.  it 
was  very  justly  observed  by  Nicholls,  J.,  as 
organ  of  the  court  of  errors  and  appeals: 
"Formerly,  In  England,  the  judges  felt  them- 
selves constrained  to  adhere  so  strictly  to 
form  that  public  justice  was  In  many  cases 
evaded,  and  most  dangerous  malefactors  let 
loose  upon  society,  in  consequence  of  the 
omission  of  some  senseless  and  meaningless 
form.  The  failure  on  the  part  of  the  pros- 
ecution to  dot  an  T  or  cross  a  *t'  or  some- 
thing equally  absurd,  was  considered  suffi- 
ciently fatal  to  vitiate  the  whole  proceeding. 
Substance  was  sacrificed  to  form;  or.  rath- 
er, form  became  substance,  and  substance 
mere  form."  But  the  learned  justice  con- 
gratulated the  conrt  that  that  sort  of  thing 
had  become  obsolete  In  England  as  well  as 
America.  In  keeping  with  that  observation, 
the  same  case  was  again  presented  to  and 
decided  by  the  same  court;  and,  in  the 
course  of  their  opinion,  they  reviewed  and 
determined  the  Identical  question  presently 
under  consideration,  and  said:  "After  much 
investigation  in  the  case  of  the  State  v. 
Brown  (decided  by  this  court)  8  Rob.  (La.) 
566,  we  held  that  the  attorney  general  may, 
at  any  time  before  the  defendant  has  been 
actually  tried,  on  application  to  the  court, 
have  an  indictment  quashed  if  the  prosecu- 
tion is  in  good  faith,  and  not  instituted  from 
malicious  motives  or  for  the  purposes  of  op- 
pression; and  that  the  presiding  judge  uritt 
take  care  to  prevent  abuse  and  oppression, 
by  not  permitting  a  capricious,  arbitrary,  or 
malicious  exercise  of  the  power.'  Upon  a 
view  of  all  the  authorities  bearing  on  the 
question,  we  are  satisfied  that  at  all  stages 
of  a  criminal  prosecution  before  a  jury  is 
impaneled,  the  attorney  general  possesses  an 
arbitrary  control  over  his  indictments,  and 
that  he  may  enter  a  nolle  prosequi  as  to 
them,  at  pleasure,  without  the  consent  of 
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the  court  or  of  the  accused.  ■*  •  *  But, 
when  the  jury  has  been  charged  with  the 
trial  of  the  case,  this  right  of  the  attorney 
general  is  suspended,  or  at  least  qualified,  and 
cannot  be  exercised  against  the  consent  of 
the  court,  which  will  in  no  case  grant  it  if 
the  defense  appears  ample,  or  If  the  motion 
appear  not  to  be  In  good  faith  and  to  pro- 
mote the  ends  of  justice.  This  right  may  be 
ea-ercised,  even  after  conviction,  when  it  is 
clear  that  no  judgment  can  be  pronounced  on 
the  verdict,  on  account  of  defects  in  the  in- 
dictment." (Our  italics.)  This  is  a  terse,  plain 
statement  of  the  law  as  It  is  administered  in 
Louisiana,  and  It  needs  no  amplification  at 
our  hands.  These  decisions  are  not  differ- 
ent from  the  decision  in  State  v.  Bugg,  6 
Rob.  (La.)  63,  the  nolle  prosequi  in  that  case 
haying  been  entered  at  the  preliminary  stage 
of  the  prosecution,  when  the  district  attor- 
ney had  absolute  control  "over  his  indict- 
ments." State  v.  Hunter,t  14  La.  Ann.  71, 
says  nothing  to  the  contrary.  The  Brown 
and  Hornsby  Gases  are  in  accord  with  State 
v.  Ban  ton,  4  La.  Ann.  31,  In  which  the  court 
said:  "The  second  point  presented  is  elabo- 
rately examined  in  the  cases  of  Com.  v. 
Tuck,  20  Pick.  364,  and  In  Com.  v.  Brlggs,  7 
Pick.  177,  and  the  reasoning  and  authorities 
upon  which  they  maintain  the  right  of  the 
attorney  general  to  enter  a  nolle  prosequi 
upon  one  count  of  an  indictment,  and  to  claim 
judgment  upon  the  remaining  counts,  after 
a  general  verdict,  appear  to  us  conclusive." 
(Our  italics.)  That  opinion  accords  exactly 
with  our  own  appreciation  of  the  opinion  of 
the  Massachusetts  court  in  the  Tuck  Case, 
and  that  is  widely  different  trom  the  issue 
tendered  to  the  respondent,  of  permitting  the 
relator  to  enter  a  nolle  prosequi,  and  dis- 
charge a  defendant  who  has  been  convicted 
of  a  felony  upon  a  valid  indictment  So  the 
court  said  In  State  v.  Crosby,  4  La.  Ann.  434, 
that  a  nolle  prosequi  may  be  entered  upon 
one  count  of  an  indictment,  and  a  judgment 
claimed  on  the  remaining  count,  even  after 
a  general  verdict  State  v.  Shonhausen,  26 
La.  Ann.  421,  follows  the  same  rule.  In 
State  v.  Christian,  30  La.  Ann.  367,  it  was 
held  that  when  the  accused  who  is  charged 
in  one  indictment  with  burglary  and  grand 
larceny  has  been  convicted  of  burglary,  the 
entry  of  a  nolle  prosequi  as  to  the  charge 
of  grand  larceny  will  not  warrant  an  arrest 
of  judgment  In  State  v.  Byrd,  31  La.  Ann. 
419,  it  was  held  that  a  nolle  prosequi  and 
the  consequent  discbarge  of  the  prisoner  are 
not  a  bar  to  a  subsequent  indictment  for  the 
same  offense;  and.  when  there  are  two 
counts,  a  nolle  prosequi  of  the  first  one  does 
not  bar  a  prosecution  on  the  second.  So, 
when,  on  an  indictment  for  murder,  the  pris- 
oner is  convicted  of  manslaughter,  and  a 
new  trial  is  obtained,  a  nolle  prosequi  may 
be  entered  as  to  the  charge  of  murder,  and 
a  new  indictment  be  preferred  for  man- 
slaughter.   In  State  v.  Washington,  33  La. 


Ann.  1473,  It  was  held  that  where  two  or 
more  persons  are  jointly  indicted,  one  as 
principal  and  the  other  parties  as  accesso- 
ries, and  they  have  plead  to  the  indictment 
and  have  been  put  on  their  trial  together  un- 
der it  and,  after  the  jury  has  been  impan- 
eled in  behalf  of  the  state,  the  district  attor- 
ney offers  to  enter  a  nolle  prosequi  as  to  the 
alleged  accessories,  the  accused  have  the 
right  to  oppose  the  motion,  and  to  insist 
that  the  Jury  be  permitted  to  return  a  ver- 
dict on  their  plea.  And  in  the  recent  case 
of  State  v.  Washington,  43  La.  Ann.  919,  9 
South.  927,  a  party  was  charged  with  bur- 
glary and  larceny,  in  one  count  and  was 
tried  and  found  guilty  as  charged,  and  there- 
after filed  a  motion  for  a  new  trial  on  the 
sole  ground  that  the  proof  adduced  was  in- 
sufficient to  sustain  the  indictment  for  bur- 
glary. Held  that  at  this  stage  of  the  pro- 
ceedings, it  was  competent  and  admissible 
for  the  district  attorney  to  enter  a  nolle  pros- 
equi as  to  the  charge  of  burglary,  and  pre- 
vent a  new  trial  being  granted. 

But  the  relator,  In  opposition  to  the  fore- 
going, cites  and  relies  upon  the  following 
decisions,  viz.:  In  Farrar  v.  Steele,  31  La- 
Ann.  640  (an  intrusion  suit),  the  court,  in  ex- 
pressing an  opinion  in  reference  to  the  duties 
and  powers  of  prosecuting  officers,  said: 
"This  court  has  twice  decided  that  a  dis- 
trict attorney,  on  behalf  of  the  state,  may 
enter  a  nolle  prosequi  at  his  discretion,  sub- 
ject only  to  the  rights  of  the  defendant,  aft- 
er the  trial  has  commenced  and  evidence 
given,  to  insist  on  a  trial.  In  this  respect 
neither  the  court  nor  the  accused  has  the 
right  to  control  the  attorney  for  the  state." 
State  v.  Bugg,  6  Bob.  (La.)  63;  State  v. 
Hornsby,  8  Bob.  (La.)  583.  We  have  already 
quoted  extracts  from  these  cases  supra,  and 
found  that  they  sustain  the  proposition, 
which  is  everywhere  conceded,  that  the  pros- 
ecuting officer  has  absolute  control  over  his 
indictments  before  Issue  is  joined  and  the 
trial  begun.  State  v.  Pierre,  38  La.  Ann. 
91,  is  to  the  same  effect  In  State  v.  Judge 
of  Tenth  Judicial  Dlst,  88  La,  Ann.  1222, 
the  right  to  enter  a  nolle  prosequi  was  not 
involved;  but  it  was  therein  decided  that 
the  trial  judge  had  not  the  right  to  withhold 
his  consent  for  the  district  attorney  to  file 
an  information,  on  the  ground  that  the  stat- 
ute under  which  he  was  proceeding  was  un- 
constitutional, the  court  holding  that  no  law 
of  the  state  nor  adjudication  of  this  court 
could  be  found  which  gave  the  judge  any 
discretion  in  the  matter.  That  decision  is 
in  exact  accord  with  the  two  cases  last  cit- 
ed, and  emphasizes  the  absolute  and  unlim- 
ited control  of  the  prosecuting  officer  "over 
his  Indictments"  In  the  preliminary  stages 
of  a  prosecution.  State  v.  Cole,  88  La.  Ann. 
844,  proceeds  upon  the  same  lines,  and  sup- 
ports the  same  theory. 

The  foregoing  is  a  complete  synopsis  of 
the  jurisprudence  of  this  court  on  the  sub- 
ject of  nolle  prosequi,  and,  with  the  princl- 
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pies  therein  announced  kept  In  view,  it  can 
safely  be  affirmed  that  the  Hornsby  and 
Brown  Oases  have  never  been  overruled; 
that  In  no  case  has  the  district  attorney's 
right  to  enter  a  nolle  prosequi  been  made 
to  depend  on  the  consent  of  the  defendant; 
but  that,  after  issue  joined,  it  has  been*  in- 
variably made  to  depend  upon  the  permis- 
sion of  the  court  It  cannot  be  perceived, 
either  on  reason  or  authority,  why  a  district 
attorney  should  have  an  absolute  right  to 
enter  a  nolle  prosequi  at  any  and  all  stages 
of  a  prosecution,  and  discharge  from  cus- 
tody persons  who  have  been  convicted  of 
felonies.  But  as  an  illegal  count,  in  an  oth- 
erwise valid  indictment,  may  be  eliminated 
by  a  nolle  prosequi  after  a  verdict  of  guilty, 
to  prevent  the  allowance  of  a  new  trial, 
'it  would  seem  that  this  could  not  be  done  j 
otherwise  than  by  consent  of  the  court  upon  j 
whose  judgment  action  depended.  Likewise,  ! 
in  a  case  where  conviction  disqualifies,  the 
nolle  prosequi  must  necessarily  depend  upon 
the  same  conditions,  as  in  either  case—the 
legality  of  an  indictment,  or  the  competency 
of  an  accomplice  to  testify— a  question  is 
presented  for  the  judge  to  decide,  before 
the  nolle  prosequi  becomes  necessary  or  can 
be  filed;  for,  as  we  have  seen,  there  is  no 
event  in  which  it  can  be  employed,  except 
for  the  purpose  of  overcoming  some  legal 
impediment  to  the  course  of  justice,  and 
before  conviction  has  become  complete,  for, 
once  the  conviction  is  completed,  and  all 
of  the  declinatory  pleas  and  motions  are 
disposed  of,  the  pardoning  power  supervenes, 
and  nothing  other  than  its  exercise  can  re- 
lease a  convicted  person.  Confessedly,  Bier 
was  indicted  for  the  crime  of  perjury,— a 
penitentiary  offense.  He  was  found  guilty 
by  the  verdict  of  a  Jury.  He  applied  for  a 
new  trial,  and  that  was  overruled.  Subse- 
quently he  made  a  confession,  which  oper- 
ates as  an  acquiescence  in  the  verdict  Un- 
der this  state  of  facts,  there  can  be  no  doubt 
of  the  finality  of  the  conviction.  That  the 
nolle  prosequi  tendered  in  the  court  of  the 
respondent  means  the  discharge  of  Bier  from 
custody  is  apparent  on  the  face  of  relator's 
motion;  for  it  announces  to  the  respond- 
ent that  he  "gives  the  court  here  to  under- 
stand and  be  informed  that  he  now  enters 
a  nolle  prosequi  In  the  case  of  The  State  v. 
Bier,'  and  prays  that  he  be  discharged  with- 
out a  day."  Notwithstanding  we  have  made 
diligent  search,  no  case  has  been  found 
which  bears  any  just  analogy  to  the  instant 
case;  no  one  in  which  a  prosecuting  officer 
was  permitted  to  enter  a  nolle  prosequi  after 
the  conviction  had  become  a  finality,  and  the 
pardoning  power  had  attached,  the  proceed- 
ings being  regular,  and  the  indictment  valid. 
In  neither  Smith's  Case,  in  the  court  of 
Maine,  nor  in  Tuck's  Case,  In  the  court  of 
Massachusetts,  in  which  the  power  of  the 
prosecuting  officer  was  pushed  to  the  fur- 
thest extreme,  was  the  whole  indictment 
quashed  or  the  convicted  defendant  released. 


On  the  contrary,  the  nolle  prosequi  was  em- 
ployed in  each  of  those  cases  for  the  ex- 
press purpose  of  discharging  one  or  more 
counts  of  the  respective  indictments,  ao  that 
the  conviction  of  the  defendants,  on  other 
counts,  should  be  placed  beyond  the  perad- 
venture  of  doubt  It  has  never  been  rec- 
ognized in  this  court  as  a  means  of  securing 
pardon  for  the  convicted  defendant 

The  result  of  this  investigation  has  led  us 
to  the  conclusion  that  there  are  three  stages 
of  a  criminal  prosecution,  viz.:  First  The 
inauguration  or  preliminary  stage,  when  the 
prosecuting  officer  has  absolute  control  of  his 
Indictments.  Second.  The  trial  of  the  cause 
and  its  incidents,  during  which  the  court  has 
control  and  the  power  of  the  prosecuting  of- 
ficer is  suspended.  Third.  The  period  be- 
tween the  verdict  of  the  jury  and  the  sen- 
tence by  the  court,  when  the  pardoning:  pow- 
er comes  Into  operation.  Placing  our  opinion 
on  these  lines,  and  resting  our  judgment  on 
the  propositions*  of  law  which  must  govern 
the  judge  and  district  attorney  in  the  prem- 
ises, we  are  relieved  of  the  duty  of  inquiring 
into  the  facts  brought  forward  in  the  re- 
turn, any  further  than  has  been  found  nec- 
essary to  solve  the  questions  of  the  law  in- 
volved. We  shall,  consequently,  omit  discus- 
sion of  Bier's  consent  to  or  acquiescence  in 
the  proceedings  in  the  respondent's  court, 
and  the  further  question  as  to  whether  the 
proposed  discharge  would  operate  as  a  bar  to 
further  prosecution  under  another  indictment 
for  the  same  offense.  Of  course,  they  could 
not  be  decided  in  a  mandamus  proceeding, 
which  we  are  called  upon  to  employ  in  the 
exercise  of  the  supervisory  jurisdiction  of 
this  court  It  suffices  for  us  to  say  that 
Bier  Is  not  a  party  to  this  suit  either  as  re- 
lator, respondent  or  intervener;  and  his 
counsel  have  not  joined  the  standard  of  ei- 
ther relator  or  respondent  It  is  evident  that 
proof  of  the  questions  of  Bier's  consent  or 
his  waiver  and  renunciation,— if  any  such 
there  be,— are  matters  in  pais,  which  can 
arise  and  be  judicially  determined  only  when 
a  future  prosecution  shall  arise.  Our  deci- 
sion of  them,  in  an  issue  between  the  Judge 
and  district  attorney  of  the  court  in  which 
Bier  is  prosecuted,  would  not  be  jurisdiction- 
al, and  would  not  operate  as  either  res  ju- 
dicata or  as  an  estoppel  for  or  against  him 
personally. 

4.  Finally,  we  are  confronted  with  the 
question  whether  the  respondent  judge  has 
been  derelict  in  the  discharge  of  any  duty 
which  the  law  has  cast  upon  him  in  the 
premises;  or,  m  other  words,  did  he,  as  the 
relator  alleges,  "arbitrarily  and  unwarrant- 
ably" refuse  to  allow  bis  motion  to  nolle 
prosequi  the  convicted  defendant  to  be  filed 
and  spread  upon  the  minutes  of  his  court? 
Notwithstanding  the  proposition  has  been 
pressed  upon  our  attention  in  argument  sup- 
ported by  the  citation  of  numerous  author- 
ities, that  the  mere  filing  of  the  paper  which 
was  tendered  for  filing,  or  the  failure  of  the 
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clerk  to  make  the  proper  Indorsement  there- 
on, does  not  defeat  the  filing  in  point  of 
fact,— the  paper  having  been  deposited  with 
the  proper  officer,  and  placed  among  the  rec- 
ords of  the  court,— yet  the  position  assumed 
and  the  authorities  cited  do  not  apply  to 
the  facts  of  this  case.  The  motion  to  enter 
a  nolle  prosequi  was  tendered  by  the  district 
attorney,  accompanied  by  the  request  that 
it  be  filed;  but  that  request  was  refused  by 
the  respondent  The  minute  entry  of  the 
clerk  shows  that  fact.  Had  the  paper  been 
actually  filed,  or  directed  by  the  court  to  be 
filed,  and  that  fact  not  evidenced  by  an  ap- 
propriate indorsement,  the  act  would,  with- 
in the  meaning  and  intendment  of  the  au- 
thorities cited,  have  been  taken  for  the 
fact.  Entertaining  that  idea,  doubtless,  the 
respondent  declined  to  allow  the  motion  to 
be  filed  in  the  record  of  State  v.  Bier.  In 
fact,  it  forms  no  part  of  It;  though,  out  of 
the  abundance  of  caution,  the  respondent 
has  made  same  an  exhibit,  and  annexed  it 
to  his  return,  for  personal  inspection  by  this 
court.  Indeed,  the  motion  was  not  intended 
for  the  respondent  to  act  upon  at  all.  It 
purports  simply  to  inform  the  court  that 
relator  had  exercised  a  legal  right  and  en- 
tered a  nolle  prosequi,  the  effect  of  which 
would  have  been  to  release  Bier  from  cus- 
tody. In  tendering  his  motion  in  that  shape, 
the  relator's  evident  intention  was  to  act 
independently  of  the  court,  and  have  the 
nolle  prosequi  operate  as  a  discharge  of 
Bier  from  custody,  as  soon  as  it  should  have 
been  spread  upon  record,  despite  the  will  or 
consent  of  the  court.  This  fact  is  exhibited 
by  the  averments  of  the  motion,  and  it  is 
further  illustrated  by  the  relator's  Insistence 
in  his  printed  brief. 

It  Is  evident  that  the  filing  of  the  motion 
was  expected  of  itself  to  make  the  discharge  of 
Bier  effectual,  on  the  theory,  doubtless,  that 
the  power,  having  been  once  exercised,  could 
not  be  subsequently  recalled  by  the  court.  It 
was  not  a  motion  of  the  kind  which  invited 
or  solicited  action  by  the  court  preliminarily 
to  give  it  effect  Hence  it  was  not  of  the  re- 
spondent's simple  failure  to  perform  a  pure- 
ly ministerial  duty  that  relator  complains, 
but  of  his  failure  to  exercise  a  legal  discre- 
tion with  which  the  law  has  clothed  him, 
and  decide  a  question  favorable  to  the  view 
he  entertained,  for  relator's  motion  proceed- 
ed upon  the  theory  that  he  had  the  power, 
under  the  law,  to  enter  a  nolle  prosequi  after 
the  verdict  of  conviction,  the  effect  of  which 
would  be  to  "discharge  Bier  without  day," 
without  the  consent  of  the  respondent;  and 
we  have  found  that  such  a  power  did  not 
exist  Hence  the  respondent  not  only  ex- 
ercised his  judgment  in  the  premises,  but 
exercised  it  correctly,  and  is  not  therefore 
amenable  to  the  relator's  charges. 

Entertaining  the  view  we  have  expressed 
of  the  law,  and  being  advised  of  the  purpose 
which  relator  had  in  view,  it  Is  manifest  that 
there  was  no  ministerial  duty  imposed  upon 
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respondent,  the  performance  of  which  can 
be  coerced  by  our  writ  of  mandamus.  In  . 
treating  of  mandamus  to  Inferior  courts,  Mr. 
High  says:  "That  In  all  matters  relating  to 
the  jurisdiction  of  the  inferior  court,  and 
upon  which  It  has  acted  in  a  judicial  capac- 
ity, mandamus  will  not  lie  to  review  its  pro- 
ceedings, or  to  revise  Its  rulings,"  etc.  High, 
Extr.  Rem.  1 150.  "That  in  all  matters  rest- 
ing within  the  discretion  of  the  inferior  tri- 
bunal, mandamus  will  not  lie  to  control  or 
interfere  with  the  exercise  of  such  discre- 
tion." Id.  §156.  The  writ  "Is  exercised  with 
the  utmost  caution,  lest  there  should  be  any 
Improper  Interference  with  the  exercise  of 
the  judicial  powers  of  the  court  below,  and 
It  will  only  be  used  In  such  manner  as  to 
leave  the  inferior  tribunal  untrammeled  in  the 
exercise  of  the  discretionary  or  judicial  pow- 
ers with  which  it  is  properly  vested  by  law.*r 
Id.  "But  it  not  infrequently  happens  that 
duties  devolve  upon  courts  or  judges,  either 
by  operation  of  law  or  by  positive  statute, 
which  partake  more  of  a  ministerial  than 
of  a  judicial  nature,  and  when  the  duty  is  so 
plain  and  imperative  that  no  element  of  dis- 
cretion can  enter  into  its  performance.  And. 
while  the  courts  uniformly  refuse  to  inter- 
fere with  the  discretion  of  inferior  tribunals 
in  the  performance  of  their  duties,  yet  as  to- 
acts  to  be  performed  by  a  court  or  judge  in 
a  merely  ministerial  capacity,  or  as  to  duties 
which  are  obligatory  upon  them  by  express 
statute,  and  as  to  which  there  can  be  no  dis- 
pute and  no  element  of  discretion,  manda- 
mus Is  an  appropriate  remedy,  and  will  be 
granted  to  compel  the  performance  of  the 
act  or  duty."  Id.  §  231.  This  rule  was  rec- 
ognized and  enforced  by  this  court  in  State 
v.  Police  Jury  of  St  Bernard,  39  La.  Ann. 
759,  2  South.  805. 

The  question  at  once  arises,  what  is  the  act 
which  the  respondent  is  required  to  perform 
in  a  merely  ministerial  capacity,  or  the  duty 
which  Is  obligatory  upon  him  by  express 
statute,  as  to  which  there  can  be  no  dispute 
and  no  element  of  discretion?  We  have  clear- 
ly demonstrated  that  the  judge  was  not 
called  upon  by  the  motion  to  act  at  all.  The 
district  attorney  disavowed  the  right  and  au- 
thority of  the  judge  to  act  in  the  premises, 
contending  that  the  power  was  exclusively 
rested  in  him  to  enter  a  nolle  prosequi  and 
discharge  the  accused.  Questioning  the  re- 
lator's assumption  of  power,  respondent  de- 
nied that  any  legal  duty  was  imposed  upon 
him,  and  declined  to  permit  Its  consumma- 
tion by  permitting  the  motion  to  be  placed 
among  the  records  of  his  court.  In  State  v. 
Judge  of  Tenth  Judicial  Dist,  33  La.  Ann. 
1222,  the  respondent  was  required  by  the 
writ  of  mandamus  to  permit  relator  to  file 
an  Information  with  the  leave  of  the  court. 
The  simple  act  of  filing  the  Information  was 
the  act  to  be  performed,  and  a  positive  stat- 
ute imposed  the  duty.  The  judge  had  no- 
discretion.  In  this  case  we  have  found,  as 
matter  of  law,  that,  after  conviction,  the  dis- 
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trlct  attorney  had  not  the  power  to  enter  a 
nolle  prosequi;  hence  there  is  no  ministerial 
■duty  imposed  upon  the  respondent  judge,  by 
statute,  to  compel  him  to  permit  relator  to 
«nter  it  In  State  v.  Johnson,  29  La.  Ann. 
399,  the  simple  act  of  causing  a  petition  and 
bond  for  the  removal  of  the  cause  to  be  filed 
was  the  ministerial  duty  respondent  was 
■compelled  by  mandamus  to  perform.  State 
v.  Clinton,  28  La.  Ann.  47;  State  v.  Johnson, 
28  La.  Ann.  932;  State  v.  Board  of  Liquida- 
tion. 42  La.  Ann.  654,  651$,  7  South.  706,  8 
South.  577;  Mossy  v.  Harris,  25  La.  Ann. 
623;  Lalaurie  v.  Bank.  25  La.  Ann.  330. 

Having  examined  this  application  in  all  its 
bearings,  and  applied  to  the  issues  involved 
all  the  authorities  at  our  command,  we  have 
reached  the  conclusion  that  the  relator  is  not 
entitled  to  a  peremptory  mandamus.  It  Is 
therefore  ordered  and  decreed  that  the  pre- 
liminary order  herein  granted  be  set  aside, 
and  it  is  further  ordered  that  relator's  appli- 
cation be  denied,  at  his  cost 


(48  La.  Ann.) 

STATE  ex  rel  BIER  v.  MOISE,  Judge.  (No. 
12.004.) 

(Supreme  Court  of  Louisiana.    Dec.  21, 1895.) 

Application  by  the  state,  on  the  relation  of 
Henry  Bier,  against  James  C.  Moise.  judge  of 
.section  B,  criminal  district  court,  parish  of  Or- 
leans, for  writs  of  certiorari,  prohibition,  and 
mandamus.    Application  denied. 

Lazarus,  Moore  &  Lnce  and  Ernest  B. 
Kruttschnittfor  relator.  M.  J.  Cunningham, 
Atty.  Geu,  E.  Howard  McCaleb,  and  Richard 
H.  Browne,  for  respondent. 

NICHOLL8,  C.  J.  Relator  alleges  that  un- 
der an  indictment  returned  in  the  criminal  dis- 
trict court  for  the  parish  of  Orleans,  charging 
him  with  perjury,  he  was  arraigned  and  plead- 
ed: that  he  was  thereafter,  on  trial,  found 
guilty  by  the  jury;  that  motions  were  subse- 
quently presented  assigning  error  in  the  ad- 
mission of  proof  and  in  the  charge  of  the  judge, 
and  praying  that  the  verdict  be  set  aside  and  a 
new  trial  granted;  that  said  motion  was  refus- 
ed: that  on  the  23d  of  November,  1895,  no 
judgment  having  yet  been  rendered  on  the  ver- 
dict of  the  jury,  the  district  attorney  for  the 
parish  of  Orleans,  in  the  exercise  of  an  au- 
thority conferred  upon  him  by  law,  and  for  the 
reasons  ett  out  in  his  motion,  presented  a  mo- 
tion, in  his  official  capacity,  in  which  he  declar- 
ed that,  prosecuting  for  and  in  the  name  of  the 
state  of  Louisiana,  he  did,  by  virtue  of  the  au- 
thority vested  in  him,  nclle  prosequi  the  case 
of  The  State  of  Louisiana  v.  Henry  Bier,  No. 
23,012  of  the  docket  of  the  criminal  district 
court,  which  said  nolle  prosequi,  so  announced 
by  the  state  of  Louisiana  through  its  duly  au- 
thorized and  accredited  officer,  terminated  the 

Erosecution  of  said  cause,  setting  all  matters  at 
irge,  and  in  consequence  thereof  entitling  re- 
lator to  his  discharge  and  freedom;  that  said 
motion  was  presented  by  the  district  attorney 
and  delivered  in  open  court  to  the  clerk  of  said 
court,  and  thereafter  formed  port  of  the  rec- 
ords of  said  court,  although  the  physical  act  of 
indorsing  upon  Baid  motion  the  date  of  the  pres- 
entation was  arbitrarily  unwarrantably,  and 
illegally  denied  by  the  judge  of  said  court;  that 
the  presentation  of  said  motion  and  its  custo- 


dianship and  retention  by  the  judge  of  said  court 
constitutes  it  a  part  of  the  record  of  the  said 
cause,  and  it  is  to  be  so  taken,  considered,  and 
held;  that  the  effect  and  operation  of  said  declar- 
ation by  the  state  of  Louisiana  terminates  sine 
die  the  further  prosecution  of  relator  under  said 
indictment  or  subsequent  proceedings  had  there- 
on; that  the  entry  by  the  district  attorney  of  the 
nolle  prosequi  in  said  case  was  an  abandon- 
ment of  the  case  on  the  part  of  the  state,  and 
terminated  and  di rested  the  jurisdiction  of 
the  criminal  district  court  over  the  cause,  and 
in  consequence  thereof  over  the  person  and  lib- 
erty, of  relator;  that  there  was  no  longer  pend- 
ing in  said  court  any  cause,  proceeding,  or 
prosecution  against  relator,  and  that  said  court 
has  no  longer  any  jurisdiction  of  said  cause  or 
prosecution,  except  to  enter  an  order  to  its  ex- 
ecutive officer,  the  criminal  sheriff,  directing  the 
release  of  relator;  that  the  judge  of  said  court 
announced  that  it  was  not  within  the  power  of 
the  state's  prosecuting  officer  to  abandon  the 
prosecution  by  entering  a  nolle  prosequi  in  said 
cause;  that  he  would  proceed  in  said  cause  inde- 
pendent of  the  action  of  the  district  attorney 
prosecuting  on  behalf  of  the  state;  that  he 
would  at  the  proper  time  proceed  to  bring  the 
body  of  relator  before  the  court  over  which  he 

E resides,  and  there  pronounce  the  judgment  of 
iw  upon  the  finding  of  the  jury,  notwithstand- 
ing the  fact  that  all  jurisdiction  of  said  court  or 
said  judge  over  raid  cause  or  proceeding  had 
been  abandoned  by  the  state,  and  in  conse- 

aaence  thereof  terminated.  Relator  averred 
lat  any  attempt  on  the  part  of  said  judge  to 
arrest  or  exercise  any  jurisdiction  in  said  cause, 
except  to  direct  the  release  of  relator,  would  be 
a  usurpation  of  power  and  authority,  and  all 
proceedings  subsequent  to  the  entering  of  the 
nolle  prosequi  would  be  coram  non  judice,  null, 
and  void;  that  in  order  to  enable  the  supreme 
court  to  examine  into  and  determine  the  juris- 
diction of  said  criminal  court  over  the  pro- 
ceeding pending  therein,  entitled  "State  of  Lou- 
isiana v.  Henry  Bier,"  and  in  order  to  examine 
into  and  determine  the  regularity  of  said  pro- 
ceedings, it  was  necessary  that  the  record  in 
said  cause  and  all  proceedings  had  therein 
should  be  certified  to  it  for  its  examination. 
Relator  represented  that,  after  the  entry  of  said 
nolle  prosequi  by  said  district  attorney,  it  waa 
the  duty  of  the  said  judge  to  at  once  issue  his 
order  to  the  criminal  sheriff,  directing  and  com- 
manding him  to  release,  discharge,  and  set  at 
liberty  the  relator,  and  the  refusal  to  perform 
this  minis .erial  act  was  a  denial  of  relator's 
rights  to  be  remedied  by  the  writ  of  mandamus. 
In  view  of  the  premises,  relator  prayed  that  a 
writ  of  certio.-ari  issue,  directed  to  the  district 
judge,  commanding  him  to  certify,  with  the 
proper  return,  the  en  the  record  of  the  suit  of 
The  State  of  Louisiana  v.  Henry  Bier,  includ- 
ing the  written  motion  to  nolle  prosequi  made 
by  the  district  attorney,  together  with  all  the 
papers  thereto  attached  and  made  part  of  said 
motion,  and  the  action  of  the  court  thereon,  as 
exhibited  by  its  minutes,  to  the  supreme  court, 
in  order  that  the  regularity  of  the  proceedings 
in  said  criminal  court  may  be  inquired  into.  He 
further  prayed  for  a  writ  of  prohibition  to  the 
said  judge,  prohibiting  him  from  asserting  or 
exercising  any  jurisdiction  or  authority  over  the 
person  of  relator  in  said  suit  or  taking  any  fur- 
ther action  or  proceeding  therein  for  any  pur- 
pose whatever,  save  and  except  under  the  writ 
of  mandamus  to  be  issued  herein.  He  further 
prayed  that  an  alternative  writ  of  mandamus 
issue,  commanding  the  district  judge  to  make 
an  order  directing  the  sheriff  of  the  criminal 
district  court  to  release,  discharge,  and  set  at 
liberty  the  relator,  in  so  far  as  he  was  held  un- 
der any  proceedings  had  in  the  said  cause,  and. 
in  default  of  entering  said  order,  that  the  said 
judge  show  cause  why  said  writ  should  not  be 
made  peremptory:  that,  after  due  proceedings, 
the  writ  of  prohibition  be  made  perpetual,  re- 
straining the  district  judge  from  ever  at  any 
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time  asserting  or  exercising  any  jurisdiction 
OTer  the  relator  in  consequence  of  the  prosecu- 
tion formerly  pending  in  said  criminal  court  in 
said  suit;  that  the  writ  of  mandamus  be  made 
perpetual,  directing  the  district  judge  to  make 
an  order  commanding  the  criminal  sheriff  to 
release,  discharge,  and  set  at  liberty  the  rela- 
tor. The  petition  being  considered,  this  court 
ordered  that  a  writ  of  certiorari  issue,  com- 
manding the  district  judge  to  certify,  with  the 
proper  return,  the  entire  record  called  for,  and 
also  ordered  that  he  show  cause  why  the  man- 
damus prayed  for  should  not  be  issued. 

The  district  judge,  under  the  order  above 
referred  to,  has  sent  up  as  part  of  his  answer  a 
transcript  which  the  district  clerk  certifies  to 
be  a  true,  correct,  and  complete  transcript  of 
the  record,  indictment,  and  minute  entries  in 
the  case  of  The  State  of  Louisiana  v.  Henry 
Bier,  No.  28,012,  and  in  his  answer  he  affirms 
the  validity  of  the  proceedings.  He  avers  that 
when  the  document  to  nolle  prosequi  the  case 
against  the  defendant.  Henry  Bier,  was  offered 
for  filing,  it  was  handed  to  the  minute  clerk  of 
the  court,  who  retained  the  custody  of  it  until 
the  court  finally  determined  the  question  of  fil- 
ing, which  question  was  continued  from  the 
23d  of  November,  1895,  to  the  following  No- 
vember 26th,  and  was  finally  decided  after  the 
adjournment  of  court  On  the  latter  date,  a 
written  notification  of  the  fact  was  sent  the 
district  attorney.  Written  reasons  for  the  rul- 
ing of  the  court  were  subsequently  filed,  No- 
vember 29,  1895;  hence  said  document  was  in 
the  custody  of  the  clerk,  was  not  a  part  of  the 
record,  but  merely  delivered  pending  adjudica- 
tion of  the  subject-matters  in  controversy.  He 
avers  that  said  document  has  never  been  of  rec- 
ord, and  is  not  of  record  now;  that  it  is  the 
property  of  the  district  attorney,  to  whom  it 
would  be  returned  whenever  called  for.  He 
further  avers  that  relator's  petition  discloses  no 
cause  of  action,  as  all  of  his  rights,  if  any,  de- 
pend on  the  actions  of  the  district  attorney,  who 
at  any  time  may  withdraw  his  proceedings.  He 
calls  particular  attention  to  his  answer  filed  in 
suit  No.  12,005  of  this  court  (State  v.  Moise.  18 
South.  943),  and  makes  that  answer  part  of  the 
one  filed  herein. 

The  issues  involved  in  this  application  are  de- 
termined by  the  decisions  this  day  rendered  in 
the  cases  Nob.  12,003  and  12.005  on  the  docket 
of  this  court.  18  South.  942,  943.  For  the  rea- 
sons therein  assigned,  it  is  ordered,  adjudged, 
and  decreed  that  the  writs  of  mandamus  and 
prohibition  prayed  for  are  refused,  and  the  al- 
ternative writs  issued  are  set  aside. 


(48  La.  Ann.) 

STATE  ex  rel.  DUDOUSSAT  v.  KLOCK, 
Sheriff.    (No.  12,041.) 

(Supreme  Court  of  Louisiana.  Jan.  1L  1896.) 

Criminal  Law  —  Voio  Jdpgmknt  —  Collateral 
Attack— Excbssivs  Sbntbxce 
— H abbas  Cobpus. 
L  If  i  judgment  is  void,  it  may  be  assailed 
collaterally.    But,  if  the  error  is  not  of  such  a 
character  as  to  render  it  absolutely  void,  the  de- 
fendant cannot  b<  relieved  on  the  writ  of  habeas 
corpus. 

2.  The  prevailing  rule  is  that  a  whole  sen- 
tence is  not  illegal  and  void  because  of  an  excess. 

8.  Where  the  period  of  imprisonment  is  a 
separate  portion  of  a  sentence,  complete  in  itself, 
the  defendant  is  uot  entitled  to  discharge  on 
habeas  corpus. 

4.  The  punishment  was  less  than  the  mini- 
mum set  down  in  the  statute,  and  gave  to  the 
relator  no  right  to  his  release  on  thiB  writ, 
(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
Numa  Dudoussat,  against  Re  nay  Klock,  crim- 


inal sheriff,  for  a  writ  of  habeas  corpus.  Dis- 
missed. 

Ambrose  Smith,  for  relator.  M.  J.  Cun- 
ningham, Atty.  Gen.,  and  Charles  A.  Butler, 
Dist.  Atty.  (Lionel  Adams,  of  counsel),  for 
the  sheriff. 

BREAUX,  J.  The  court,  in  the  case  of 
State  of  Louisiana  v.  Numa  Dudoussat,  enter- 
ed judgment  upon  the  verdict,  condemning; 
him  to  imprisonment  In  the  state  peniten- 
tiary, at  hard  labor,  for  three  years.  On  ap- 
peal to  this  court  the  sentence  and  judgment 
were  affirmed.  17  South,  685.  Under  the 
statute  the  penalty  Is  Imprisonment  at  hard 
labor  during  a  period  of  not  less  than  one 
year  and  not  more  than  five  years,  and  a 
fine  of  not  less  than  $50  and  not  more  than 
$5,000.  The  complaint  of  the  relator  Is  that 
the  error  of  the  trial  judge,  In  not  having  im- 
posed a  fine  as  part  of  the  sentence,  vitiates 
the  proceedings  of  both  the  trial  and  appellate 
courts,  and  makes  then  void  ab  initio.  He 
prays  for  the  writ  of  habeas  corpus,  that 
nullity  be  pronounced,  and  that  he  be  re- 
leased from  custody. 

Three  propositions  suggest  themselves,  for 
the  purpose  of  the  discussion,  as  covering  the 
principles  which  concern  us  here:  (1)  That 
the  whole  sentence  Is  not  void  because  of  an 
excess;  that  It  Is  Invalid  only  as  to  the  ex- 
cess. (2)  That,  If  the  sentence  Is  below  the 
minimum,  it  is  not  a  good  ground,  in  se,  for 
releasing  the  prisoner  on  a  habeas  corpus. 
(3)  That  If  the  period  of  Imprisonment  Is  a 
separate  portion  of  the  sentence,  complete 
In  Itself,  and  valid,  the  prisoner  Is  not  enti- 
tled to  discharge  on  habeas  corpus. 

The  first  proposition  is  supported  by  the 
decision  in  U.  S.  v.  Prldgeon,  163  U.  S.  48-63, 
14  Sup.  Ct.  746.  In  the  cited  case  the  de- 
fendant applied  to  be  discharged  from  cus- 
tody because  the  sentence  Imposed  was  be- 
yond the  power  and  jurisdiction  of  the  court, 
and  therefore  void.  The  imposition  of  the 
sentence  was  In  excess  of  what  the  law  per- 
mits, and,  none  the  less,  the  court  held  that 
the  sentence  was  legal,  so  far  as  the  power  of 
the  court  extended,  and  was  only  illegal  as  to 
the  excess.  The  decision  received  the  unan- 
imous approval  of  all  the  members  of  that 
exalted  tribunal;  citing  approvingly  a  num- 
ber of  its  own  decisions,  as  well  as  decisions 
of  appellate  courts  of  a  number  of  states. 
In  another  case  (In  re  Swan,  150  U.  8.  637, 
653,  14  Sup.  Ct  225)  that  court  held,  even  if 
the  court  had  exceeded  its  authority,  yet  the 
prisoner  could  not  be  discharged  on  habeas 
corpus  until  he  had  served  the  sentence  It 
was  within  the  power  of  the  court  to  Im- 
pose. The  relator  relies  upon  Ex  parte 
Lange,  18  Wall.  163,  to  which  our  attention 
was  directed.  In  that  case  it  Is  announced 
that  "the  error  of  the  court  In  imposing  the 
two  punishments  mentioned  in  the  statute, 
when  it  had  only  the  alternative  of  one  of 
them,  did  not  make  the  judgment  wholly 
void."   The  punishment,  under  the  statute,- 
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was  Imprisonment  for  not  more  than  one 
year,  or  a  fine  of  not  less  "than  ten  dol- 
lars, nor  more  than  two  hundred  dollars." 
The  judge  sentenced  Lange,  under  the  con- 
viction, to  one  year's  Imprisonment,  and  to 
pay  (200  fine.  The  defendant  paid  the  fine, 
and  filed  a  petition  praying  for  a  writ  of 
habeas  corpus.  The  judgment  of  the  court 
had  been  rendered  and  carried  into  execution; 
yet  an  attempt  was  made  (by  the  court  on 
habeas  corpus)  to  vacate  the  judgment,  and 
render  another  for  one  year's  Imprisonment, 
in  compliance  with  the  terms  of  the  statute. 
The  defendant  had  been  punished.  The  su- 
preme court  applied  the  principle  of  law,  on 
the  application  for  habeas  corpus,  that  no 
one  can  be  twice  punished  for  the  same  crime 
at  the  same  time,  and  announced,  in  sub- 
stance, that  a  defendant  is  uot  entitled  to  a 
discharge  where  a  portion  of  the  sentence 
Is  legal,  but  that  the  court  cannot,  even  dur- 
ing the  term,  amend  a  sentence  which  has 
been  executed  in  part  without  Invading  the 
right  of  an  accused  not  to  be  twice  vexed 
or  punished  for  the  same  offense.  There  is 
considerable  distinction  between  a  void  judg- 
ment, apparent  on  an  application  for  a  writ 
of  habeas  corpus,  and  those  Judgments 
which  are  void  In  a  direct  proceeding  insti- 
tuted for  the  purpose  of  vacating  them,  set- 
ting them  aside,  or  reversing  them.  A  void 
judgment  is  as  nothing.  Upon  this  subject, 
Mr.  Justice  Miller,  speaking  for  the  court, 
said:  "An  imprisonment  under  a  judgment 
cannot  be  unlawful  unless  the  judgment  is 
an  absolute  nullity,  and  it  is  not  a  nullity  If 
the  court  has  general  jurisdiction  of  the  sub- 
ject, although  it  should  be  erroneous."  In 
re  Coy,  127  U.  S.  731-757,  8  Sup.  Ct.  1263. 
Here  the  court  had  general  jurisdiction  of 
the  subject  By  the  same  court,  in.  Re  Swan, 
150  U.  S.  63T,  14  Sup.  Ct  225,  it  was  stated, 
if  the  judgment  was  In  excess,  yet  the  de- 
fendant cannot  be  discharged  on  habeas  cor- 
pus until  he  has  served  the  sentence  within 
th?  power  of  the  court  to  Impose.  In  Re 
Graham,  138  U.  S.  461-463,  11  Sup.  Ct.  363, 
Justice  Field  said,  in  regard  to  a  similar  ques- 
tion, the  defendant  was  condemned  to  serve 
In  excess  of  the  time  presented;  that  the 
prisoner  should  not  have  been  sentenced,  as 
he  was,  for  a  time  exceeding  10  years. 
"When  the  ten  years  have  expired,  it  is  prob- 
able the  court  will  order  the  prisoner's  dis- 
charge, but  until  than  he  has  no  right  to 
ask  the  annulment  of  the  entire  judgment." 
In  Ex  parte  Van  Hagan,  25  Ohio  St.  426, 
432.  the  supreme  court  of  that  state  held: 
"The  punishment  Inflicted  by  the  sentence  In 
excess  of  that  prescribed  by  the  law  In  force 
was  erroneous  and  voidable,  but  not  abso- 
lutely void.  The  excess  can  be  held  void  and 
disregarded."  People  v.  Baker,  80  N.  Y. 
460.  In  California  a  defendant  had  been 
sentenced  to  serve  three  years.  The  law's 
limit  was  six  months.  He  was  discharged  at 
the  end  of  the  six  months  on  an  appplication 
for  habeas  corpus.   Ex  parte  Bulger,  00  Cal. 


438.  In  Texas  It  was  decided  a  prisoner 
held  In  custody  under  judicial  proceedings 
not  void  cannot  obtain  relief  by  habeas  cor- 
pus. Ex  parte  Boland,  11  Tex.  App.  159. 
Our  Immediate  predecessors,  In  State  v. 
Brannon,  34  La.  Ann.  942,  held  on  appeal 
that  the  whole  sentence  is  not  illegal  and  void 
because  of  the  excess,  and  amended  the  judg- 
ment by  decreeing  it  invalid  only  as  to  the 
excess,  and  the  remaining  sentence  was  de- 
creed valid 

The  authorities  to  which  we  have  referred 
heretofore  relate  to  penalties  above  the  max- 
imum. The  error  in  those  cases,  if  not  cor- 
rected, would  be  prejudicial.  Here  the  ques- 
tion relates  to  a  sentence  below  the  mini- 
mum, and  the  error,  if  not  corrected,  would 
not  be  prejudicial.  It  is  an  error  really  in 
defendant's  favor,  and  Is  not  to  be  viewed 
in  the  same  light  as  the  former.  In  Barada 
v.  State,  13  Mo.  94-96,— not  on  application 
for  habeas  corpus,  but  on  writ  of  error,— the 
court  did  not  annul  the  sentence,  Imposing  a 
fine  less  than  the  minimum  limit,  on  the 
ground  that  it  was  not  an  injury  to  the  de- 
fendants or  to  their  prejudice.  In  Tennessee, 
again,  on  appeal  in  error,  the  holding  that 
a  party  cannot  assign  for  error  that  which 
Is  for  his  own  advantage  applies  as  well  to 
criminal  as  to  civil  proceedings.  The  com- 
plaint was  that  his  term  of  confinement  was 
less  than  the  minimum  of  the  statute;  that. 
Instead  of  two  years,  It  should  have  been 
three  years.  The  error,  It  was  held,  was 
only  formal.  Wattlngham  v.  State,  5  Sneed, 
64,  65.  It  will  be  observed  that  in  these  last 
cases,  having  bearing  here,  the  question  came 
up  on  writ  of  error.  We  express  no  opinion, 
as  there  Is  no  necessity,  in  regard  to  the 
correctness  or  incorrectness  of  thus  holding 
at  such  a  period  of  the  case.  We  only  cite 
them  as  authority  in  support  of  the  position 
that  a  party,  on  application  for  habeas  cor- 
pus, has  nothing  to  complain  of  upon  the 
ground  of  deficiency  In  the  punishment  im- 
posed. This  court  sustained  that  view  in 
State  v.  Evans,  23  La.  Ann.  525,  and  held 
that  a  judgment  will  not  be  reversed  on  ap- 
peal, though  the  judge  a  quo  assessed  a 
smaller  fine  on  the  accused  than  he  was  ai 
thorlzed.  The  interpretation  was  In  favor 
with  Mr.  Bishop,  as  we  read  his  work  ou 
Criminal  Law  (volume  1,  p.  931).  Mr.  Church, 
on  Habeas  Corpus,  says:  "Where  the  sen- 
tence can  be  so  divided,  the  invalid  part  may 
be  disregarded,  and  the  prisoner  ought  not 
to  be  discharged  in  habeas  corpus  until  he 
has  served  out  the  valid  portion  of  the  sen- 
tence." Paragraph  353.  The  right  on  appeal 
la  not  limited  as  it  Is  on  an  application  for 
a  writ  of  habeas  corpus.  The  same  court, 
without  Inconsistency,  may  on  appeal  re- 
mand a  case  on  the  ground  here,  for  further 
proceeding,  and  might  decline  to  release  a 
prisoner  on  application  for  a  writ  of  habeas 
corpus.  Of  the  many  cases  we  have  exam- 
ined, we  have  not,  as  we  read  them,  found 
an  authority  sustaining  the  application  here 
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made.  In  case  of  a  writ  of  error  to  the  dis- 
trict court  of  the  United  States,  the  circuit 
court  held  that  any  variation  either  in  char- 
acter or  extent  of  the  punishment  avoids  the 
Judgment.  Woodruff  v.  U.  S.,  58  Fed.  766- 
768.  In  habeas  corpus  proceedings,  a  dis- 
tinction is  observed.  We  quote  from  the  first 
decision  before  cited,  i.  e.  the  Pridgeon  Case: 
"In  other  words,  the  sound  rule  is  that  a  sen- 
tence is  legal  so  far  as  it  is  within  the  pro- 
visions of  law.  and  the  jurisdiction  of  tbe 
court  over  the  person  and  the  offense,  and 
only  void  as  to  the  excess,  when  such  ex- 
cess is  separable,  and  may  be  dealt  vrith  with- 
out disturbing  the  valid  portion  of  the  sen- 
tence. Many  well-considered  authorities  in 
England,  as  well  as  In  this  country,  hold 
that,  where  there  is  Jurisdiction  of  the  per- 
son and  of  the  offense,  the  excess  in  the  sen- 
tence of  the  court  beyond  the  provisions  of 
law  is  only  voidable  in  proceeding  upon  writ 
of  error."  (The  italics  are  ours.)  Tbe  court, 
in  that  case,  cites  in  support  of  the  principle 
announced  Ex  parte  Lange,  18  Wall.  163; 
Sennott's  Case,  146  Mass.  480-483,  16  N.  E. 


448;  People  v.  Kelly,  97  N.  T.  212;  People 
v.  LIscomb,  60  N.  Y.  559;  People  v.  Jacobs, 
66  N.  Y.  8;  Ex  parte  Shaw,  7  Ohio  St.  81; 
Ex  parte  Van  Hagan,  25  Ohio  St.  426;  In  re 
Graham,  74  Wis.  450,  43  N.  W.  148;  Eisner 
v.  Shrigley,  80  Iowa,  30,  45  N.  W.  393;  Ex 
parte  Max,  44  Cal.  579. 

It  was  argued  at  *he  bar  that,  under  the 
article  of  the  Code  of  Practice  relating  to 
that  writ,  It  is  a  question  of  want  of  power. 
But  may  it  not  be  suggested  that  the  power 
exists  to  the  extent  that  the  court  had  juris- 
diction to  render  the  particular  judgment? 
There  is  no  excess,  in  so  far  as  relates  to  the 
particular  punishment  It  is  a  question  of 
irregularity,  in  not  having  imposed  a  fine. 
In  two  cases  of  this  court,  oited  supra,  the 
error  did  not  vitiate  the  proceedings.  With- 
out overruling  these  decisions,  and  disre- 
garding the  rule  established  by  a  long  chain 
of  authorities,  we  cannot  release  the  relator 
on  this  writ  It  is  therefore  ordered  and  ad- 
judged that  the  present  application  be  denied, 
and  the  proceedings  for  habeas  corpus  dis- 
missed. 


End  or  Cases  in  Vol.  1& 
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Abandonment. 

Of  homestead,  see  "Homestead." 

Abatement. 

Plea  in,  tee  "Pleading." 

ABDUCTION". 

It  is  no  defense  for  enticing  away  a  female 
that  defendant  did  not  know  she  was  within  the 
statutory  age.— Riley  t.  State  (Miss.)  117. 

Absence. 

Of  counsel  as  ground  for  continuance,  see  "Con- 
tinuance." 

Acceptance. 

Of  order,  see  "Orders." 

.Accident. 

See  "Negligence." 

Accident  Insurance. 

See  "Insurance." 

Accomplice. 

Testimony  of,  see  "Criminal  Law." 

Accord  and  Satisfaction. 

See  "Payment" 

Accounting. 

By  members  of  loan  associations,  see  "Building 

and  Loan  Associations." 
In  equity,  see  "Equity." 

ACCOUNT  STATED. 

Whether  an  account  rendered  was  acquiesced 
in  in  a  sufficient  time  to  make  it  indisputable  is 
a  question  of  law  for  the  court— Ma  rtyn  v. 
Arnold  (Pla.)  791. 

By  agreeing  orally  to  an  account  containing 
items  against  another  also,  defendant  did  not 
render  himself  liable  to  pay  those  items.— Martyn 
v.  Arnold  (Fla.)  791. 

A  partner,  by  agreeing  that  the  account  ren- 
dered the  partnership  was  correct,  did  not  ren- 
der himself  liable  personally  on  the  account  as 
on  an  account  stated. — Martyn  v.  Arnold  (Fla.) 
791. 

An  account  stated  may  be  impeached  for  fraud 
or  mistake.— Martyn  v.  Arnold  (Fla.)  791. 

ACKN  O  WIJ3D  GMENT . 

To  toll  statute,  see  "Limitation  of  Actions." 

The  acknowledgment  of  a  deed  cannot  be 
taken  by  an  interested  party.— Florida  Savings 
Bank  &  Real  Estate  Exchange  v.  Rivers  (Fla.) 
850. 

V.18SO.— 61 


A  husband  is  not  estopped  to  show  mat  a 
mortgage  of  a  homestead  was  acknowledged  by 
the  wife  before  a  justice  out  of  bis  county, 
though  he  had  stated  tie  contrary  to  the  mort- 
gagee.—New  England  Mortgage  Security  Co. 
v.  Payne  (Ala.)  164. 

An  acknowledgment  of  a  mortgage  of  a  home- 
stead by  a  married  woman  before  a  justice  out 
of  his  own  county  renders  the  mortgage  void.— 
New  England  Mortgage  Security  Co.  v.  Payne 
(Ala.)  164. 

It  may  be  shown  by  parol  that  a  married  wo- 
man acknowledged  a  mortgage  of  her  home- 
stead before  a  justice  out  of  his  county.— New 
England  Mortgage  Security  Co.  v.  Payne  (Ala.) 
104. 

An  acknowledgment,  in  the  absence  of  fraud 
or  duress,  cannot  be  impeached  by  parol.— 
Read  v.  Rowan  (Ala.)  211.  N 

The  certificate  of  the  wife's  acknowledgment 
to  a  mortgage  on  the  homestead  is  not  conclu- 
sive as  to  her  mental  capacity. — Thompson  v. 
New  England  Mortgage  Security  Co-.  (Ala.)  815. 

A  trustee  of  property  for  the  payment  of 
d&bjs  cannot  take  the  grantor's  acknowledg- 
ment of  the  deed.— Holden  v.  Brimage  (Mias.) 
383. 

ACTION. 

See,  also,  "Deposition";  "Ejectment* *;  "Limita- 
tion  of    Actions";    "Parties";  "Pleading"; 
"Practice  in  Civil  Cases";  "Trespass";  "Trover 
and  Conversion";  "Witness." 
Against  wife,  see  "Husband  and  Wife." 
By  landlord  to  recover  possession,  see  "Landlord 

and  Tenant" 
For  divorce,  see  "Divorce." 
For  dower,  see  "Dower." 
On  contract  see  "Contracts." 
On  injunction  bonds,  see  "Injunction." 
On  negotiable  instruments,  see  "Negotiable  In- 
struments." 
On  policies,  see  "Insurance." 
To  annul  marriage,  see  "Marriage." 
To  enforce  mechanics'  liens,  see  "Mechanics' 
Liens." 

 vendor's  lien,  see  "Vendor  and  Purchaser." 

To  redeem  from  foreclosure  sale,  see  "Mort- 
gages." 

To  set  aside  fraudulent  conveyance,  see  "Fraud- 
ulent Conveyances." 

A  proceeding  for  dissolution  of  a  corporation 
under  Code,  8  3167,  is  not  a  civil  action,  within 
Code,  |  2651.— Capital  City  Water  Co.  v.  State 
(Ala.)  62. 

Where  each  count  in  an  action  on  a  contract 
makes  a  case  of  like  character,  there  is  no  mis- 
joinder of  causes.— Treadwell  v.  Tillis  (Ala.) 
886. 

In  an  action  for  killing  cattle,  a  count  which 
alleges  the  killing  of  several  animals  at  differ- 
ent times  is  demurrable  as  joining  several  causes 
of  action  in  the  >  ame  count — Louisville  &  N.  R. 
Co.  v.  Cofer  (Ala.)  110. 

A  complaint  for  silling  cattle  which,  in  sep- 
arate counts,  aUeg<  s  the  killing  of  animals  at 
different  times,  it>  not  demurrable  on  the  ground 
of  misjoinder  of  causes  of  action.— Louisville  & 
N.  R.  Co.  v.  Cofer  (Ala.)  110. 
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Code,  |  2672,  does  not  abrogate  the  common- 
law  rale  that  counts  for  independent  torts  of 
the  same  nature  may  be  joined  in  separate 
counts  in  the  same  action.— Louisville  &  N.  R. 
Co.  t.  Cofer  (Ala.)  110. 


Active  Trusts. 


See  "Trusts.' 


See  "Statutes." 


Acts. 


Adequate  Remedy  at  Law. 

See  "Mandamus." 

Adjournment. 

See  "Continuance." 

Administration. 

See  "Executors  and  Administrators." 

Admissions. 

As  evidence,  see  "Criminal  Law";  "Evidence"; 
"Homicide." 

ADULTERY. 

Certain  evidence  held  admissible  against  de- 
fendant—Brown v.  State  (Ala.)  811. 

Defendant,  under  Cr.  Code,  |  3719,  cannot 
be  convicted  of  living  in  adultery  in  a  county 
from  which  he  went  with  his  paramour  with 
intent  so  to  live  in  another  county.— Brown  v. 
State  (Ala.)  811. 

Adverse  Claims  to  Land. 

See  "Quieting  Title— Removal  of  Cloud." 

ADVERSE  POSSESSION. 

A  tenant,  after  expiration  of  bis  lease,  can  as- 
sert an  adverse  claim  only  after  a  clear  and  con- 
tinued disavowal  of  his  landlord's  title.— Wilkina 
v.  Pensaeola  City  Co.  (Fla.)  20. 

Where  adverse  occupancy  is  set  up,  the  bur- 
den of  proof  of  all  the  essential  facts  is  on  him 
asserting  the  same.— Wilkins  v.  Pensaeola  City 
Co.  (Fla.)  20. 

Where  a  landowner,  believing  that  his  land 
extended  to  a  ceriaui  line,  retains  possession  to 
such  line,  which  is  on  the  land  of  another,  such 
possession  is  not  adverse  to  such  other.— Davis 
v.  Caldwell  (Ala.)  103. 

Adverse  possession  by  the  grantor  of  land  is 
not  established  by  the  fact  that,  after  the  grant, 
the  land  remained  within  the  inclosure  with  oth- 
er land  of  the  grantor.— Ivey  v.  Beddingfield 
(Ala.)  139. 

Leasing  to  tenants  and  cutting  firewood  are 
not  such  acts  as  will  convert  the  permissive 
holding  of  a  vendee  in  possession  to  one  of 
actual  hostility.— Sample  v.  Reeder  (Ala.)  214. 

Sufficiency  of  possession  and  control  over  a 
private  burying  ground  to  constitute  adverse 
possession. — Bonham  v.  Loeb  (Ala.)  300. 

Evidence  examined,  and  hdtl.  that  the  pur- 
chaser at  foreclosure  sale  acquired  title  by  ad- 
verse possession  under  the  deed  though  the 
sale  was  void.— Nelson  v.  Ratliff  (Miss.)  487. 

Title  by  adverse  possession  cannot  be  shown 
by  disconnected  acts  of  short  duration.— Elyton 
Land  Co.  v.  Dennv  (Ala.)  561. 

Where  a  person,  claiming  under  an  adminis- 
trator's sale,  admits  that  he  had  no  deed,  and 


could  give  none,  it  is  a  recognition  of  title  in 
the  administrator.  -Sample  v.  Reeder  (Ala.) 
214. 

Advertisement. 

Of  tax  sale,  see  "Taxation." 

AFFIDAVIT. 

In  attachment,  see  "Attachment" 

An  affidavit  for  use  in  Alabama  taken  in  Ten 
nessee  without  a  seal,  and  which  does  not  show 
that  the  person  who  signs  it  is  a  notary,  is  void. 
—Alabama  Nat.  Bank  v.  Chattanooga  Door  & 
Sash  Co.  (Ala.)  74. 

An  affidavit  without  a  notarial  seal  ia  insuffi- 
cient.—Bayonne  Knife  Co.  v.  Umbenhaner<Ala.) 
175. 

Agency. 

See  "Principal  and  Agent." 

Alcoholic  Liquors. 

See  "Intoxicating  Liquors." 


Alimony. 


See  '•Divorce." 


ALTERATION  OF  ZNBTRTJ- 
MENTS. 

Evidence  examined,  and  heid  insufficient  to 
charge  the  payee  of  a  note  with  the  alteration 
thereof.— Ferguson  v.#  White  (Miss.)  124. 

It  is  for  the  court  to  pass  on  the  sufficiency 
of  the  facts  to  constitute  ratification.— Dickson 
v.  Bamberger  (Ala.)  200. 

Conversation  between  two  defendants  in  the 
absence  of  plaintiff  is  inadmissible  to  show  the 
condition  of  the  bond  when  executed. — Dickson 
v.  Bamberger  (Ala.)  290. 

Amendment. 

Of  judgment,  see  "Judgment" 
Of  pleading,  see  "Pleading." 
Of  statute,  see  '  Statutes.,T 


Animals. 

Misjoinder  of  causes  of  action  for  killing,  see 

•Action." 


Answer. 


See  "Pleading." 


APPEAL. 

See.  also,  "Exceptions,  Bill  of";  "New  Trial": 
"Trial/" 

In  criminal  cases,  see  "Criminal  Law." 

Where  attached  property  was  ordered  sold  by 
a  judgment  for  plaintiff,  a  supersedeas  filed  by 
defendant  did  not  restore  the  property  to  him.— 
Bacon  v.  Green  (Fla.)  806. 

Au  appeal  taken  from  specified  parts  of  one 
entire  judgment  at  law  cannot  be  allowed.— Win. 
Atkinson  &  Bacot  Co.  v.  Pike  County  (Miss.) 

924. 

An  appellate  court  will  not  treat  a  statute  as 
valid  merely  because  counsel  agree  to  its  validi- 
ty.—Jones  v.  Madison  County  (Miss.)  87. 

Who  may  appeal. 

Where  a  ckxree  against  several  defendants  is 
joint,  one  of  such  defendants  cannot  appeal  in 
his  own  name  alone.— Witt  v.  Baars  (Fla.)  330. 
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A  party  defendant  in  whose  favor  a  bill  was 
dismissed,  and  against  whom  no  relief  wan 
granted,  cannot  appeal.— Witt  v.  Baars  (Fla,) 

Where  defendant*  make  admissions  without 
plaintiffs'  consent,  and  judgment  is  rendered 
thereon,  plaintiffs  hare  the  right  to  appeal.— 
Hodges  t.  Ory  (La.)  890. 

Appealable  orders. 

An  order  refusing  to  set  aside  a  default  judg- 
ment is  not  appealable— Ledbetter  &  Co.  Land 
&  Loan  Ass'n  v.  Vinton  (Ala.)  692. 

Requisites. 

Where  the  appellees  serve  a  paper  not  styled 
as  process,  and  not  tested  In  the  name  of  the 
chief  justice,  and  which  does  not  notify  the  ap- 
pellees that  an  appeal  has  been  taken,  the  ap- 
peal will  be  dismissed.— D.  R.  Dunlap  Mercan- 
tile Co.  v.  St  John  (Pla.)  761. 

Where  an  extension  of  time  has  been  granted 
to  file  a  transcript,  no  days  of  grace  are  al- 
lowed.—Hudson  v.  Garrett  (La.)  510. 

On  failure  to  file  a  transcript  in  time,  a  mo- 
tion to  dismiss  can  be  filed  at  any  time  after 
the  filing  of  the  transcript— Hudson  v.  Garrett 
(La.)  510. 

Assignment  of  errors. 

The  appellant  cannot  assign  as  error  matters 
which  only  affect  other  defendants  who  refused 
to  join  in  the  appeal.— Baum  v.  Lynn  (Miss.) 
428. 

Where  appellant  files  neither  assignment  of 
error  nor  brief,  the  decree  will  be  affirmed.— 
Wall  t.  Shelley  (Fla.)  856. 

An  assignment  that  the  court  erred  in  not 
granting  one  of  three  motions,  without  specify- 
ing the  particular  ruling  complained  of.  is  too 
indefinite.— National  Fertiliser  Co.  v.  Holland 
(Ala.)  170. 

Record. 

A  bill  of  exceptions  exhibiting  the  evidence  is 
necessary  for  purposes  of  review. — Parkhurst  v. 
Stone  (Fla.)  596. 

Rulings  on  evidence  cannot  be  reviewed  wbere 
the  evidence  is  not  in  the  record.— Davis  v.  Lou- 
isville &  N.  R.  Co.  (Ala.)  687. 

Rulings  not  set  out  In  the  record  cannot  be 
reviewed. — Davis  v.  Louisville  &  N.  R.  Co. 
(Ala.)  6S7. 

Where  the  certificate  of  the  clerk  to  the  tran- 
script is  materially  defective,  the  appeal  will  be 
dismissed.— Ramsey  v.  Wells  (Fla.)  181. 

Depositions  not  included  in  the  bill  of  excep- 
tions may  not  be  considered.— Bacon  v.  Green 
(Fla.)  870. 

Error  in  the  final  accounting  of  an  administra- 
tor cannot  be  reviewed  in  the  absence  of  a  bill 
of  exceptions.— King  v.  Brown  (Ala.)  935. 

A  bill  of  exceptions  not  signed  for  more  than 
30  days  after  judgment,  no  order  being  made  to 
extend  the  lime,  will  not  be  considered.— Led- 
better &  Co.  Land  &  Loan  Ass'n  v.  Vinton 
(Ala.)  692 

In  the  absence  of  a  bill  of  exceptions  show- 
ing that  defendant  was  injured  by  a  trial  under 
a  second  plea  filed  by  him,  error  in  striking  out 
the  first  plea  cannot  be  considered.— Parkhurst 
v.  Stone  (Fla  )  594. 

On  appeal  from  a  decree  enjoining  the  enforce- 
ment of  a  judgment  the  record  on  appeal  in  the 
action  in  which  the  judgment  was  obtained  can 
be  examined,  under  Code.  S  75.— Keystone  Lum- 
ber &  Improvement  Co.  v.  Devine  (Miss.)  925. 

Counsel  cannot  by  stipulation  make  a  record, 
in  violation  of  the  rules  of  court.— Keystone 
Lumber  &  Improvement  Co.  v.  Devine  (Miss.) 
925. 


Record  must  disclose  evidence  sufficient  to 
make  out  appellant's  case  as  contended  for.— 
Merchants'  Nat  Bank  v.  Meridian  Sash  &  Blind 
Factory  (Miss.)  921. 

An  objection  that  a  verdict  is  contrary  to 
the  instructions  cannot  be  considered  if  they 
are  not  In  the  record.— Larkin  v.  Baty  (Ala.) 
666. 

A  finding  cannot  be  reviewed  when  not  appear- 
ing in  the  bill  of  exceptions.— Bridgeport  Lum- 
ber Co.  v.  Ladd  (Ala.)  165. 

Review. 

Where  several  interlocutory  orders  are  made, 
only  those  specified  will  be  considered.— Wig- 
gins v.  Williams  (Fla.)  859. 

Where  the  declaration  refers  to  a  bill  of  par- 
ticulars as  being  a  part  thereof,  and  is  thus 
treated  at  the  trial,  it  will  be  treated  the  same 
way  on  appeal.— First  Nat  Bank  v.  Savannah, 
F.  &  W.  Ry.  Co.  (Fla.)  345. 

Where  judgment  was  rendered  against  two 
defendants,  one  ot  whom  appealed  in  the  name 
of  both,  assigning  errors  Jointly,  instead  of 
moving  foi  a  summons  and  severance,  the  judg- 
ment will  not  be  reversed  for  errors  not  preju- 
dicial to  both.— Beaohman  v.  Aurora  Silver  Plate 
Manuf'g  Co.  (Ala.)  814. 

—  Objections  mot   raised  below. 

An  objection  that  the  affidavits  of  a  claim  to 
property  levied  on  is  void  cannot  be  urged  for 
the  first  time  on  appeal.— Ballard  v.  Mayfield 
(Ala.)  29. 

Objections  that  the  declaration  and  the  in- 
struments sued  on  were  not  filed,  and  that  the 
debts  were  not  due,  cannot  be  first  raised  on 
appeal.— Queen  City  Manufg  Co.  v.  Blalack 
(Miss.)  800. 

—  Presumptions. 

A  judgment  entered  during  term  time  Is  pre- 
sumed to  be  correct— Parkhurst  v.  Stone  (Fla.) 
596. 

Where  the  application  for  a  continuance  does 
not  appear  in  the  record,  it  will  be  presumed 
that  it  was  rightly  refused— Holden  v.  Brim- 
age  (Miss.)  383. 

In  the  absence  of  the  evidence,  it  will  be  pre- 
sumed that  a  refusal  of  a  motion  to  dismiss  was 
sustained  by  the  evidence.— Stevenson  v.  Burton 
(Ala.)  937. 

It  will  not  be  presumed  in  support  of  a  gen- 
eral affirmative  charge  for  plaintiff  in  an  action 
of  unlawful  detainer  that  a  mere  demand  for 
possession,  which  was  omitted  from  the  bill  of 
exceptions,  evidenced  any  fact  showing  plain- 
tiffs right  of  possession.  —  Elliott  v.  Round 
Mountain  Coal  &  Iron  Co.  (Ala.)  689. 

It  will  be  presumed  in  support  of  an  affirma- 
tive charge  for  plaintiff  in  an  action  of  unlaw- 
ful detainer  that  a  letter  written  by  the  lessor 
contained  notice  to  quit,  and  evidence  of  a 
breach  of  the  lease.— Elliott  v.  Round  Moun- 
tain Coal  &  Iron  Co.  (Ala.)  689. 

—  Weight  of  evidence. 

When  the  evidence  is  conflicting,  the  decree 
will  not  be  disturbed— Prine  v.  Prine  (Fla.) 
781. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed.— Halloway  v.  Harper  (Ala.)  663. 

A  decree  sustained  by  the  evidence  will  be 
aflirmed.— Jacksonville,  T.  &  K.  W.  Ry.  Co.  v. 
Neff  (Fla.)  765. 

Where  the  testimony,  without  contradiction, 
sustains  the  defense  alleged,  a  finding  of  a 
referee  contrary  thereto  will  be  reversed.— 
Clyde  Steamship  Co.  v.  Burrows  (Fla.)  349. 

A  decree  of  a  chancellor  on  conflicting  evi- 
dence will  not  be  sot  aside  where  there  was  any 
evidence  to  sustain  it— Vaughan  v.  Commercial 
Bank  (Miss.)  27a 
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Where  tk*  proceed! ags  in  the  lower  court  have 
been  regular,  the  judgment  will  not  be  reviewed 
because  of  the  bwsuficieney  of  the  evidence.— 
State  v.  Patin  (La.)  507. 

The  flndfcigs  of  a  referee  are  entitled  to  the 
consideration  given  findings  by  a  jury. — State  v. 
OaB  (Fla.)  771. 

Where  the  decree  of  a  chancellor  is  contrary 
to  the  evidence  it  will  be  reversed.— Peres  v. 
Bank  of  Key  West  (Fla.)  590. 

The  decree  of  the  chancellor  on  questions  of 
fact  will  not  be  disturbed  unless  the  evidence 
dearly  shows  that  it  wss  erroneous. — Dean  v. 
Dean  (FIa_)  592. 

  Harmless  error. 

The  overruling  of  a  demurrer  held  harmless 
error.— Bacon  v.  Green  (Fla.)  870. 

The  reception  of  incompetent  evidence  hi 
harmless  error,  where  the  same  facta  are  proven 
by  competent  testimony.  —  Hot-ton  v.  Barlow 
(Ala.)  890. 

The  admission  of  incompetent  evidence  is 
harmless  where  the  same  facts  are  proved  by 
competent  evidence.— Western  Union  Tel.  Co. 
v.  Iittlejobn  (Hiss.)  418. 

Where  plaintiff  has  not  shown  himself  enti- 
tled to  recover,  he  cannot  object  to  a  judgment 
in  his  favor  of  one  dollar  and  costs.— Lepnick 
▼.  Gaddis  (Miss.)  819. 

Where,  in  a  cause  tried  by  the  court,  there  is 
competent  evidence  to  support  the  judgment,  re- 
versal for  improper  admission  of  evidence  cannot 
be  had.— Holmes  v.  State  (Ala.)  529. 

The  admission  of  parol  evidence  as  to  a  writ- 
ten contract  was  not  reversible  error  where  the 
evidence  did  not  vary  the  contract— Roof  v. 
Chattanooga  Wood  Split  Pulley  Co.  (Fla.)  597. 

A  judgment  will  not  be  reversed  because  in- 
structions are  abstract,  it  not  appearing  that  the 
jury  was  misled.— Bank  of  Commerce  v.  Eureka 
Brick  &  Lumber  Co.  (Ala.)  600. 

A  judgment  on  a  trial  by  the  court  will  not 
be  reversed  because  of  the  admission  of  illegal 
evidence.— Ramey  v.  W.  O.  Peoples  Grocery 
Co.  (Ala.)  805. 

A  reversal  wQl  not  be  awarded  for  granting 
erroneous  instructions  to  appellee,  if  appellant 
asked  and  received  the  same  instructions.— 
Queen  City  Manuf  g  Co.  v.  Blalack  (Miss.)  8U0. 

Where  relevant  evidence  required  the  verdict, 
the  admission  of  Irrelevant  evidence  was  harm- 
lea*.— Bacon  v.  Green  (Fla.)  870. 

Decision. 

On  the  supreme  court's  reversing  for  a  mat- 
ter of  form,  it  may  expressly  direct  entry  of 
proper  judgment— State  v.  Call  (Fla.)  771. 

Where  an  action  was  dismissed  because  8 
•deed  was  executed  by  an  incompetent,  and  the 
supreme  court  in  another  action  subsequently 
held  the  deed  valid,  the  court  will  not,  on  re- 
versing the  judgment  of  dismissal,  pass  on  oth- 
er questions  raised.  —  McDowell  v.  Brooks 
(Miss.)  657. 

Where  an  action  was  dismissed  on  the  ground 
that  a  deed  was  executed  by  an  incompetent, 
and  in  another  action  the  supreme  court  subse- 
scquently  held  the  deed  valid,  the  judgment  of 
dismissal  must  be  reversed.  —  McDowell  v. 
Brooks  (Miss.)  657. 

Where  on  an  application  for  rehearing  the 
amount  of  the  judgment  is  for  the  first  time 
questioned,  if  the  excess  is  patent  a  remittitur 
will  be  ordered.— Arnau  v.  First  Nat  Bank 
(Fla.)  790. 

Where,  after  a  writ  of  error  is  heard  and  the 
judgment  is  reversed,  defendant  in  error  moves 
to  vacate  the  judgment  and  quash  the  writ  for 
want  of  service,  the  motion  will  be  denied.— 
Sanchez  v.  Haynes  (Fla.)  115. 


Where  it  is  apparent  that  proof  of  debts 
against  an  insolvent  was  not  furnished  from 
nuaapprehensios.  and  a  judgment  to  roadered 
against  the  creditors,  the  judgment  will  be  re- 
versed, and  the  cause  remanded.  —  Colder  v. 
Creditors  (La.)  520. 

After  a  general  appearance,  defendant  may 
plead  his  privilege  of  being  wed  in  the  county  of 
his  residence,  or  that  in  which  the  cause  of 
action  accrued.— Parkhurst  v.  Stone  (Fla.)  594. 

A  general  eppearance  waives  all  questions  ss 
to  service  of  process.— Parkhurst  v.  Stone  (Fla.) 
594. 

After  a  general  appearance,  defendant  cannot 
restrict  it  in  a  plea  subsequently  filed.— Park- 
hurst v.  Stone  (Fla.)  594. 

Where  an  administrator  was  before  the  court 
in  a  foreclosure  suit  bis  successor  cannot  la 
ejectment  against  the  purchaser  at  the  sale, 
claim  that  the  decree  is  invalid  because  the  ad- 
ministrator failed  to  answer,  and  no  decree  pre 
confcbso  was  entered  against  him.— Hunter  v. 
Shelby  Iron  Co.  (Ala.)  107. 

Application. 

For  insurance,  see  "Insurance." 
For  new  trial,  see  "New  TriaL" 
Of  payments,  see  "Payment" 

Appointment. 

Of  receivers,  see  "Receivers," 

Argument  of  Counsel. 

See  "Trial." 

Arraignment. 

See  "Criminal  Law." 

Arrest. 

See  "Bail";  "Criminal  Law." 

ABSON. 

Evidence  examined,  and  held  admissible.— 
Thomas  v.  State  (Ala.)  229. 

Assault  with  Intent  to  Kill. 

See  "Homicide." 

Assessment. 

Of  benefits  from  public  improvement,  see  "Mu- 
nicipal Corporations." 

ASSIGNMENT. 

See,  also,  "Assignment  for  Benefit  of  Creditors." 
Of  bills  and  notes,  see  "Negotiable  Instruments." 
Of  errors  on  appeal,  see  "Appeal." 
Of  rent  see  "Landlord  and  Tenant" 

An  assignee  of  an  account  assigned  for  col- 
lateral security  holds  the  legal  title.— Withers  v. 
Sandiin  (Fla.)  856. 

An  assignment  of  a  claim  carries  with  it  the 
lien  for  its  enforcement— Leftwich  Lumber  Co, 
f.  Florence  Mutual  Building,  Loan  &  Savings 
Ass'n  (Ala.)  48. 

On  enforcement  by  an  assignee  of  a  debt  se- 
cured by  a  lien,  the  assignor  should  be  made 
a  party  defendant— Ross-Meehan  Brake-Shoe 
Foundry  Co.  v.  Pascagoula  lte  Co.  (Miss.)  364. 
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ASSIGNMENT  FOB  BENEFIT 
OF  GEHDFTOB8. 

See,  also,  "Inaorv  entry." 

The  validity  of  an  assignment  alleged  to  be 
fraudulent  may  be  tried  in  a  court  at  law  on 
an  issue  between  a  creditor  and  the  assignee 
summoned  as  garnishee.— Williams  t.  Crocker 
(Fla.)  82. 

An  assignment  by  a  firm  for  the  benefit  of 
their  creditors  conveying  only  the  firm  property 
is  void  nnder  chapter  :«91,  Acts  1889.— Wil- 
liams v.  Crocker  (Fla.)  52. 

Failure  of  an  assignor  to  make  oath  as  pro- 
vided by  chapter  3891,  Acts  1880,  renders  the 
assignment  void —Williams  v.  Crocker  (Fla.) 
82. 

The  omission  from  an  assignment  of  a  sub- 
stantial part  of  the  assignor's  nnexempt  prop- 
erty will  render  the  assignment  partiaL— New- 
man v.  Black  (Miss.)  543. 

An  assignment  does  not  take  effect  until  its 
execution,  so  as  to  cut  off  Intervening  liens  cre- 
ated between  a  declaration  of  intent  to  assign 
and  the  execution  of  the  assignment.— Pollak  Co. 
v.  Muscogee  Manufg  Co.  (Ala.)  611. 

Attachments  Issued  by  collusion-  with  an  in- 
solvent corporation  and  tie  assignments  of  choses 
in  action  shortly  before  the  execution  of  a  gen- 
eral assignment  are  a  part  thereof.— Pollak  Co. 
v.  Muscogee  Manufg  Co.  <Ala.)  611. 

Under  a  general  assignment  subject  to  the 
liens  of  certain  named  attachments,  the  entire 
property  passes  if  the  attachments  are  void. — 
Pollak  Co.  v.  Muscogee  Manufg  Co.  (Ala.)  611. 

An  agreement  between  a  debtor  and  certain 
creditors,  whereby  attachments  are  sued  out  be- 
fore a  general  assignment  by  the  debtor,  in  or- 
der to  give  creditors  unlawful  preferences,  mere- 
ly invalidates  the  attachments,  and  does  not 
give  equity  jurisdiction  to  administer  as  a  trust 
fund  the  assets  of  the  debtor.— Barrett  v.  Pollak 
Co.  (Ala.)  615;  H.  B.  Claflin  Co.  v.  Barrett,  Id. 

A  secret  fraudulent  intent  on  the  part  of  the 
■— igsnr  in  making  a  general  assignment,  un- 
known to  the  assignees  at  the  time  they  accepted 
the  trust,  and  to  the  creditors,  does  not  author- 
ise a  creditor  to  set  aside  the  assignment  as 
fraudulent— Barrett  \  Pollak  Co.  (Ala.)  615; 
H.  B.  Claflin  Co.  v.  Barrett,  Id. 

When  mortgage  declared  a  general  assignment 
for  benefit  of  creditors,  under  Code,  1 1737,  mort- 
gagee must  bear  proportionate  share  of  costs.— 
Anniston  Loan  &  Trust  Co.  v.  Ward  (Ala.)  937. 

Reservations  sad  preferences. 

An  assignment  conveying  all  the  assignor's 
land  and  hereditaments  saw  not  void,  because 
of  the  assignor's  retention  of  notes  given  for  the 
rant.— Allen  v.  Smith  Bros.  Co.  (Miss.)  579; 
Adler-Uoldsmith  Commission  Co.  v.  ADen,  Id. 

Where  the  assignee  was  the  cashier  of  a 
creditor  bank,  the  insolvent's  preference  of  a 
usurious  claim  to  the  bank  will  invalidate  the 
assignment.— Hiller  v.  Ellis  (Miss.)  95. 

Though  the  surety  on  a  note  releases  the  in- 
solvent maker  in  consideration  of  a  preference 
in  his  assignment  for  creditors,  the  surety  does 
not  stand  in  the  position  of  a  bona  fide  pur- 
chaser, where  nothing  of  value  was  surrendered. 
—Hiller  v.  Ellis  (Miss.)  96. 

Though  an  assignor  reserves  exempt  property, 
it  is  void  unless  the  sum  so  retained  as  exempt 
was  selected  by  the  assignor  himself.— Mahorner 
v.  Forcheimer  (Miss.)  570. 

Where  an  assignment  is  set  aside  for  fraud 
nnder  Code  1892,  c.  8,  all  creditors,  including 
those  preferred  in  the  deed,  stand  on  an  equal 
footing,  except  the  creditor  filing  the  bill.— Ma- 
horner v.  Forcheimer  (Miss.)  570. 


See  "Building  and  Loan  Associations";  "Corpo- 
rations." 

ASSUMPSIT. 

In  assumpsit  for  money  paid  under  a  rescind- 
ed contract,  the  form  of  action  is  not  affected  by 
the  fact  that  the  contract  is  under  seal— Bacon 
V.  Green  (Fla )  87a 

One  rescinding  a  contract  for  nonperformance 
by  the  other  may  recover  money  paid  thereun- 
der in  assumpsit— Bacon  v.  Green  (Fla.)  879. 

In  assumpsit  for  money  paid  under  a  contract 
against  two  defendants,  it  must  appear  that  die 
contract  waa  joint,  or  that  the  money  was  joint- 
ly received.— Bacon  v.  Green  (Fla.)  870. 

Assumpsit  for  monev  had  and  received  for 
plaintiffs  use  bdi  to  lie  where  defendant's  debt- 
or procures  goods  to  be  shipped  to  defendant  by 
plaintiff  and  applied  on  his  debt,  and  defendant 
sells  the  same.— Burton  Lumber  Co.  v.  Wilder 
(Ala.)  552. 

Nonassumpsit  is  not  applicable  to  common 
counts  for  money  had  and  received  and  for  ac- 
count stated.— Bacon  r.  Green  (Fla.)  870. 

Proof  of  a  loan  will  not  support  a  count  for 
money  had  and  received.— Scarbrough  v.  Black- 
man  (Ala.)  735. 

Evidence  in  an  action  for  the  price  of  goods 
sold  hdd  admissible.— Anniaton  Lime  &  Coal 
Co.  v.  Lewis  (Ala.)  326. 

In  an  action  for  the  value  of  cotton  purchases! 
by  defendant  from  plaintiffs  mortgagor,  the  fact 
that  defendant  had  sold  the  cotton  and  received 
money  therefor  may  be  shown  from  the  circum- 
stance that  he  was  a  merchant  and  bought  it 
in  the  fall  preceding  the  June  in  which  the  ac- 
tion was  brought— Lytie  v.  Bowdon  (Ala.)  180. 

Assumption  of  Bisks. 

See  "Master  and  Servant." 


ATTACHMENT. 

See,  also,  "Execution";  "Garnishment*' 
For  rent,  see  "Landlord  and  Tenant" 

In  the  absence  of  fraud,  the  mere  fact  that  a 
wife  offered  to  pledge  her  property  to  secure  bail 
for  her  husband  is  no  ground  for  an  attachment 
against  her.— Schtoss  v.  Roveisky  (Ala.)  71. 

A  creditor  attaching  after  the  record  of  a 
valid  mortgage  is  not  a  bona  fide  purchaser, 
though  the  debt  was  contracted  after  the  exe- 
cution of  the  mortgage  and  before  its  record.— 
Rogers  v.  Munnerlyn  (Fla.)  669. 

Under  Code  1892,  |  129.  subd.  9.  one  who  has 
within  sir  months  dealt  in  futures  in  his  own 
name  is  subject  to  attachment  by  his  creditors, 
and  it  is  no  defense  that  he  acted  for  another  as 
principal,  such  fact  not  having  been  disclosed  in 
the  transactions.  —  Dillard  v.  Brenner  (Miss.) 
938. 

It  is  error  to  direct  a  verdict  for  plaintiff  be- 
cause defendant,  while  insolvent,  had  used  some 
of  his  property  to  discharge  bona  fide  debts. — 
Weissinger  v.  Studebaker  Bros.  Manufg  Co. 
(Miss.)  915. 

Where  the  debt  alleged  to  be  due  was  only  in 
part  due  when  the  attachment  was  sued  out,  it 
should  be  quashed.— Weissinger  v.  Studebaker 
Bros.  Manufg  Co.  (Miss.)  915. 

During  the  time  between  the  going  into  oper- 
ation of  chapter  3888.  Laws  Fla.,  and  the  Re- 
vised Statutes  of  1882,  an  attachment  from  the 
county  court  could  not  be  levied  on  real  prop- 
erty—Collier v.  Anderson  (Fla.)  850. 
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Under  chapter  998,  Laws,  approved  December 
20,  1859,  in  force  up  to  1892,  no  attachment 
could  Issue  without  affidavit  before  the  clerk 
of  the  circuit  court  or  a  justice  of  the  peace.— 
First  Nat.  Bank  of  Chattanooga  t.  Willingfaam 
(Fla.)  58. 

Sufficiency  of  a  complaint  in  an  action  on  an 
attachment  bond  to  entitle  plaintiff  to  exemplary 
damages.— Schloss  v.  Rovelsky  (Ala.)  71. 

Complaint  in  an  action  to  set  aside  attach- 
ments as  fraudulent  examined,  and  held  not  de- 
murrable.— Levy  t.  Marx  (Miss.)  575. 

Where  creditors  of  an  attachment  defendant 
appeal  from  a  decree  denying  relief  against  the 
attachment  for  fraud,  but  give  only  a  bond  for 
costs,  the  court  may  order  the  proceeds  of  the 
attachment  paid  to  the  judgment  plaintiffs  on 
filing  a  bond  to  return  the  same  if  the  decree 
Is  reversed,  they  being  nonresidents.— Ex  parte 
Hood  (Ala.)  176. 

Idem. 

Where  a  creditor  attacks  attachments  as  fraud- 
ulent, be  does  not  acquire  a  lien  superior  to  other 
attachments  levied  before  the  filing  of  the  bill, 
the  validity  of  which  is  not  attacked.— Levy  v. 
Marx  (Miss.)  575. 

The  privilege  resulting  from  an  attachment 
is  subordinate  to  privileges  legally  existing  at 
the  time  of  the  seizure.— Ertnan  v.  Lehman 
(La.)  65a 

Intervention. 

In  intervention,  a  charge  that,  If  at  the  time 
of  the  levy  the  property  was  not  in  defendant's 
possession,  verdict  must  be  for  claimant,  was 
erroneous.— Jordan  v.  Collins  (Ala.)  137. 

Where  a  jury  in  intervention  does  not  sep- 
arately assess  the  articles,  it  will  be  presumed 
to  have  been  impracticable.— Jordan  v.  Collins 
(Ala.)  137. 

Where  an  intervener  claims  under  a  right  of 
stoppage  in  transitu,  evidence  is  admissible  of 
the  solvency  of  the  vendee. — Bayonne  Knife  Co. 
v.  Umbenhauer  (Ala.)  175. 

Where  the  property  is  claimed  by  a  third  per- 
son, evidence  as  to  consideration  paid  is  admis- 
sible.—Troy  Fertilizer  Co.  v.  Norman  (Ala.) 
201. 

Where  property  is  claimed  under  a  bill  of 
sale,  the  fart  that  the  vendee  is  the  mother  of 
defendants  does  not  compel  her  to  make  unusual 
proof  of  good  faith. — Troy  Fertilizer  Co.  v. 
Norman  (Ala.)  201 

One  claiming  a  lien  on  personalty,  though 
having  a  prior  right,  cannot,  on  a  summary  mo- 
tion, recover  from  another  an  amount  paid  to 
him  by  the  sheriff  out  of  a  fund  which  both  the 
parties  claimed.— Garrison  v.  Webb  (Ala.)  297. 

Attestation. 

Of  will,  see  "Wills." 

ATTORNEY  AND  CLIENT. 

When  the  contract  for  compensation  is  not 
enforced,  the  attorney  can  recover  from  his  cli- 
ent sums  expended  for  her  benefit— Hodges  v. 
Dry  (La.)  899 

AUCTION  AND  AUCTIONEER. 

Advertisement  construed,  and  held,  that  the 
purchaser  acquired  all  the  movables  made  im- 
movable by  destination  forming  part  of  the 
property  at  the  time  of  the  sale.— Maginnis  v. 
Union  Oil  Co.  (La.)  459. 

The  Intent  of  the  vendor  and  purchaser  at  an 
auction  is  to  be  ascertained  by  the  advertise- 
ment, and  not  by  prior  negotiations  between 
the  parties,  which  have  been  abandoned. — Ma- 
ginnis v.  Union  Oil  Co.  (La.)  459. 


On  a  sale  o.  land  at  auction  everything  which 
is  a  part  thereof  passes  to  the  purchaser  unless 

there  are  words  of  reservation  in  the  advertise- 
ment.—Maginnis  v.  Union  OU  Co.  (La.)  469. 

BAIL. 

All  persons  before  conviction  are  bailable,  ex- 
cept those  charged  with  crimes  especially  ex- 
cepted.—State  v.  Judge  Twenty-First  Judicial 
Distric  t  Court  (La.)  902. 

That  an  accused  may  have  violated  a  prior 
bond  in  another  criminal  case  is  no  ground  for 
refusing  bail  in  the  case  at  issue.— State  v. 
Judge  Twenty-First  Judicial  District  Court 
(La.)  904. 

Accused  held  not  to  be  entitled  to  be  released 
on  the  bail  fixed  in  his  first  preliminary  ex- 
amination, after  indictment  found  against  aim 
and  commitment  without  bail  on  a  second  ex- 
amination.—Robinson  v.  Dickerson  (Ala.)  729. 

Where  bail  exacted  by  the  recorder  is  excess- 
ive, the  accused  can  move  the  criminal  court 
for  a  reduction  —State  v.  Aucoin  (La.)  709. 

BAILMENT. 

See,  also,  "Banks  and  Banking." 

A  bailee  sued  in  detinue  may  assert  the  title 
of  the  bailor,  though  the  latter  is  surety  on  de- 
fendant's forthcoming  bond. — Thompson  v.  Union 
Warehouse  Co.  (Ma!)  105. 

Ballots. 

See  "Elections  and  Voters." 

Bankruptcy. 

See  "Assignment  for  Benefit  of  Creditors";  '•In- 
solvency?' 

BANKS  AND  BANKING. 

A  complaint  for  failure  to  present  a  check 
in  time  should  show  damages.— Morris  v.  Eu- 
faula  Nat.  Bank  (Ala.)  1L 

Where  a  bank  receives  a  check  on  a  bank 
in  toe  same  place,  it  is  liable  for  failure  to 
present  it  the  same  day.— Morris  v.  Eufaula 
Nat.  Bank  (Ala.)  1L 

Indictment  against  an  officer  of  a  bank  for 
receiving  deposits,  knowing  the  bank  to  be  in- 
solvent, hela  insufficient.  —  State  v.  Bardwell 
(Miss.)  377. 

BASTARDY. 

A  justice,  on  preliminary  examination,  may 
commit  defendant  to  jail  on  default  of  bail.— 
Ex  parte  Charleston  (Ala.)  224. 

Benefits. 

From  public  improvements,  see  "Municipal  Cor- 
porations." 


See  "Wills." 


Bequest. 
Betting. 


See  "Gaming.!' 

Bill  of  Particulars. 

See  "Pleading." 

Bills  and  Notes. 

See  "Negotiable  Instruments." 
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Bona  Fide  Purchasers. 

See  "Negotiable  Instruments";  "Vendor  and  Pur- 
chaser?' 

At  execution  sale,  see  "Execution." 

Bonds. 

See  "Principal  and  Surety." 


For  costs,  see  "Costs." 
Injunction  bonds,  see  "Injunction." 
Of  guardian,  see  "Guardian  and  Ward.' 


Books. 

As  evidence,  see  "Evidence." 

Production  at  trial,  see  "Practice  in  Civil  Oases." 

BRIBERY. 

It  is  an  indictable  act  to  propose  to  receive  a 
bribe  for  a  parochial  or  municipal  officer.— State 
v.  Desforges  (La.)  912. 

BUILDING  AND  LOAN  ASSOCI- 
ATIONS. 

The  power  to  license  building  and  loan  asso- 
ciations granted  by  Laws  1892-93,  p.  665,  ap- 
plies to  only  local  associations  in  the  county  of 
Montgomery. — City  Council  of  Montgomery  v. 
National  Building  &  Loan  Ass'n  (Ala.)  816. 

In  an  action  by  members  of  a  loan  associa- 
tion for  an  accounting,  and  the  privilege  of  re- 
deeming its  loans  to  them,  plaintiff  should  be 
charged  with  the  purchase  price  of  stock,  and 
with  the  dues  for  each  share  during  the  time 
held,  credited  with  the  amounts  paid  thereon, 
and  charged  monthly  interest  at  the  agreed  rate 
on  the  amount  received  by  them  on  their  notes, 
and,  in  case  of  default  in  payments,  with  the 
previously  agreed  monthly  fines  for  each  dollar 
so  defaulted.— Ricks  v.  Durant  Building  & 
Loan  Ass'n  (Miss.)  359. 

On  an  accounting  between  a  loan  association 
and  its  members,  the  decree  against  the  mem- 
bers for  the  amount  found  due  should  name  a 
reasonable  date  for  its  payment,  and  order  the 
property  sold  on  default  thereof.— Ricks  v.  Du- 
rant Building  &  Loan  Ass'n  (Miss.)  359. 

Burden  of  Proof 

See  "Evidence." 

BURGLARY. 

Allegations  as  to  ownership  of  the  stolen 
Roods  are  surplusage,  and  failure  to  prove  such 
ownership  is  not  ground  for  reversal.— Brown 
v.  State  (Miss.)  431. 

An  indictment  for  burglary  and  theft  need 
not  allege  that  the  property  intended  to  be  tak- 
en was  actually  in  the  building  at  the  time  of 
the  breaking  and  entering.— Charles  v.  State 
(Fla.)  369. 

Evidence  in  a  prosecution  for  burglary  held 
insufficient  to  support  a  conviction.  —  Charles  v. 
State  (Fla.)  369. 

It  is  sufficient  in  an  indictment  under  Rev. 
St.  §  2434,  to  use  any  words  of  description  nega- 
tiving the  idea  that  the  building  entered  was  a 
dwelling  house.— Rimes  v.  State  (Fla.)  114. 

Testimony  that  two  planks  on  the  side  of  the 
house  alleged  to  have  been  burglarized  "had 
Klipped  down  or  were  torn  down"  is  insufficient 
to^prove  a  breaking.— Prescott  v.  State  (Miss.) 

Burning. 

See  "Arson." 


Cancellation. 

Of  homestead  entry,  see  "Public  Lands." 
Of  lease,  see  "Landlord  and  Tenant." 

CARREERS. 

See,  also,  "Horse  and  Street  Railroads";  "Rail- 
road Companies." 

A  stipulation  in  a  bill  of  lading  limiting  the 
liability  of  an  express  company  held  void  as 
being  unreasonable.— Southern  Exp.  Co.  v.  Bank 
of  Tupelo  (Ala.)  664. 

The  phrase  "perils  of  the  sea"  is  not  synony- 
mous with  "act  of  God"  or  the  "public  enemy." 
—Clyde  Steamship  Co.  v.  Burrows  (Fla.)  349. 

A  special  contract,  releasing  a  carrier  from 
its  common-law  liability,  must  be  specially 
pleaded.— Clyde  Steamship  Co.  v.  Burrows 
(Fla.)  349. 

Liability  of  a  carrier  for  the  loss  of  goods 
carried,  in  the  absence  of  a  special  contract- 
Clyde  Steamship  Co.  v.  Burrows  (Fla.)  849. 

Where  the  agent  of  an  express  company  in- 
duces by  fraud  a  bank  to  ship  money  to  a  fic- 
titious firm,  which  is  embezzled  by  the  agent, 
the  company  Is  liable  to  the  bank  therefor  as 
for  money  had  and  received.— Southern  Exp. 
Co.  v.  Bank  of  Tupelo  (Ala.)  664. 

A  bank,  induced  by  the  fraud  of  the  agent 
of  an  express  company  to  discount  a  draft  ac- 
companied by  a  fictitious  bill  of  lading  and  ship 
the  proceeds  to  the  fictitious  firm,  may,  if  the 
money  is  embezzled  by  the  agent,  recover  the 
same  from  the  company  without  surrendering 
the  biU  of  lading.— Southern  Exp.  Co.  v.  Bank 
of  Tupelo  (Ala.)  664. 

An  expressman  wno  delivers  a  trunk  at  the 
depot  to  the  baggage  agent,  and  tells  him  to 
whom  it  belongs.  Is  not  liable  for  its  loss.— An- 
niston  Transfer  Co.  t.  Ourley  (Ala.)  209. 

Liability  of  carrier  for  failure  to  deliver 
freight  because  of  a  strike  determined. — Ala- 
bama &  V.  Ry.  Co.  v.  Brichetti  (Miss.)  421. 

Where  a  railway  passenger  is  injured  by 
alighting  from  the  care  at  an  improper  place  by 
reason  of  the  stopping  of  the  train  after  a  sta- 
tion is  announced,  the  question  of  the  carrier's 
negligence  is  usually  for  a  jury.— Hooks  v.  Ala- 
bama &  V.  Ry.  Co.  (Miss.)  925. 

It  is  negligence  for  a  passenger  to  go  from 
one  car  to  another  while  the  train  is  in  motion. 
— Bemiss  v.  New  Orleans  City  &  Lake  R.  Co. 
(La.)  711. 

A  carrier  is  not  liable  for  injuries  to  a  pas- 
senger by  an  employe  not  in  the  scope  of  his  em- 
ployment—Ooodloe  v.  Memphis  &  C.  R.  Co. 
(Ala.)  166. 

CARRYING  WEAPONS. 

Under  Code  5  1027.  a  marshal  has  the  right 
to  carry  a  pistol  when  making  an  arrest— State 
v.  Williams  (Miss.)  486. 

Admissibility  of  certain  evidence  determined. 
— Mayberry  v.  State  (Ala.)  219. 

Cemeteries. 

Adverse  possession  of,  see  "Adverse  Possession." 
Trespass  for  removing  dead  body,  see  "Trespass." 

CERTIORARI. 

Certiorari  will  not  lie  to  a  judge  who,  on  an 
ex  parte  order,  annulled  an  inventory  because 
the  officiating  notary  failed  to  give  notice  to  a 
presumptive  minor  heir  of  the  making  thereof.— 
State  r.  King  (La.)  513. 
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Challenge. 

Of  juror,  see  "Jury.* 

Chancery. 

Bee  "Equity." 

Change  of  Venue. 

Bee  "Venue  in  Civil  Cases." 

Character. 

Evidence  of,  see  "Criminal  Law." 

CHARITIES. 

▲  bequest  to  be  used  in  masses  "for  the  re- 
pose of  my  soul"  is  not  valid  aa  creating  a 
charitable  use  — Festoraaai  v.  St.  Joseph's  Cath- 
olic Church  of  Mobile  (Ala.)  394. 

A  bequest  to  a  church  to  be  need  in  solemn 
masses  "for  the  repose  of  my  soul"  is  not  valid 
as  a  bequest  to  the  church  for  general  uses.— 
Festoraaai  v.  St.  Joseph's  Catholic  Church  of 
Mobile  (Alaj  394. 

A  bequest  to  a  church,  to  be  used  In  masses 
"for  the  repose  of  my  soul,"  does  not  create  a 
valid  private  trust— Pestoraaai  v.  St  Joseph  s 
Catholic  Church  of  Mobile  (Ala.)  894. 

CHATTEL  MORTGAGES- 

A  mortgage  of  land  and  merchandise  allowing 
the  mortgagor  to  sell  the  goods  m  the  usual 
course  of  business  without  accounting  for  the 
proceeds  is  fraudulent  to  the  extent  of  the  mer- 
chandise—Rogers v.  Munnerlyn  (Fla.)  669. 

The  use  by  the  mortgagor,  with  the  mort- 
gagee's consent  of  some  of  the  crop  mortgaged, 
in  order  to  harvest  the  rest,  is  lawful.— Pugh  v. 
Harwell  (Ala.)  585. 

The  mortgagor's  use  of  some  of  the  crop 
mortgaged,  without  the  mortgagee's  consent 
will  not  invalidate  the  mortgage.— Pugh  v.  Har- 
well (Ala.)  585. 

Failure  to  enforce  a  mortgage  on  the  law  day 
thereof  will  not  defeat  its  validity.— Pugh  v. 
Harwell  (Ala.)  535. 

The  execution  of  a  chattel  mortgage  may  be 
shown  by  one  who  was  present  and  wrote  the 
name  for  the  attesting  witness.— Seibold  v.  Rog- 
ers (Ala.)  812. 

A  trust  deed  of  crops  to  be  raised  is  not  a 
conveyance,  within  Code,  §  2294,  making  trans- 
fers between  husband  and  wife  void  as  to  third 
persons  unless  recorded.— Underwood  v.  Aim- 
worth  (Miss.)  879 

An  error  in  recording  a  chattel  mortgage  in 
another  than  the  name  of  the  mortgagor  does 
not  defeat  the  mortgagee's  lien.  —  Seibold  v. 
Rogers  (Ala.)  312. 

Evidence,  in  an  action  by  the  assignee  to 
foreclose  a  chattel  mortgage,  considered,  and 
KHd  to  show  that  plaintiff  could  not  recover 
because  of  a  prior  payment  thereof  to  the  mort- 
gagee.—Commercial  Bank  v.  King  (Ala.)  243. 

Measure  of  damages  in  an  action  by  a  mort- 
gagee for  converaion.— Seibold  v.  Rogers  (Ala.) 
812;  Fields  v.  Brice  (Ala.)  742. 

Child- 
See  "Guardian  and  Ward";  "Infancy." 
Contributory  negligence  of  children,  see  "Negli- 
gence." 

City. 

Bee  "Municipal  Corporations." 


Claim  and  Delivery. 

See  "Replevin." 

Cloud  on  Title. 

See  "Quieting  Title-Removal  of  Cloud." 

Collection. 

Of  taxes,  see  "Taxation." 

Commercial  Paper. 

See  "Negotiable  Instruments." 

Common  Carrier. 

See  "Carriers." 

Community  Property. 

See  "Husband  and  Wife." 


Compensation. 

"Office  and  Officer.' 
ind  surgeons,  see  " 

Competency. 

Witness." 

Complaint. 


Of  officer,  see  "Office  and  Officer." 
Of  physicians  and  surgeons,  see  "Physicians  and 
Surgeons." 


Of  Juror,  see  "Jury." 
Of  witness,  see  "Witness." 


See  "Pleading.' 


COMPOSITION  WITH  C3U5D- 
ITOBS. 

See.  also,  "Assignment  for  Benefit  of  Creditors"; 
Insolvency. 

Composition  construed,  and  Md,  on  breach  of 
condition  by  the  debtor,  one  creditor  could  ac- 
cept payment  without  creating  himself  a  trustee 
for  the  others. — Bank  of  Montgomery  v.  Ohio 
Buggy  Co.  (Ala.)  273. 

Compromise. 

See  "Payment." 

Condition. 
In  policy,  see  "Insurance." 

Conditional  Bales. 

See  "Sale." 

Conduct  of  Trial. 

See  "TriaL" 

In  oomicide  cases,  see  "Homicide." 

Confession. 

As  evidence,  see  "Criminal  Law." 
Judgment  by,  see  "Judgment" 

CONFLICT  OF  LAWS. 

A  will  made  in  another  state  will  be  con- 
strued according  to  the  laws  of  that  state.— 
Adams  v.  Farley  (Miss.)  800. 

Consideration. 

"Negotiable  In- 


Of  negotiable  instruments, 
strumenta." 
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CONSTITUTIONAL*  LAW. 

Code  1882,  I  9066,  authorising  municipal  cor- 
porations to  adopt  the  general  act  for  their 
government  is  constitutional.— Lorn  v.  City  of 
Vicksburg  (Miss.)  478. 

Laws  1881,  c  4014,  I  17,  directing  that  one- 
half  of  the  special  road  tax  levied  on  property 
within  cities  and  towns  be  turned  over  to  the 
municipal  authorities  for  street  purposes,  is 
constitutional.— Commissioners  of  Duval  Coun- 
ty v.  City  of  Jacksonville  (Fla.)  338. 

Act  1894,  No.  66,  relating  to  marine  insurance, 
docs  not  interfere  with  commerce.— State  v. 
AUgeyer  (La.)  904. 

Violation  of  a  contract  to  supply  water  may 
be  declared  a  misdemeanor  without  violating 
the  obligation  of  the  contract— Crosby  v.  City 
Oound!  of  Montgomery  (Ala.)  723. 

Const.  1885,  art.  8,  I  1.  exempting  property 
seized  for  educational,  religious,  or  charitable 
purposes  from  taxation,  has  reference  to  state 
taxation,  and  not  to  municipal  taxation. — Spratt 
v.  City  of  Jacksonville  (Fla.)  362. 

Act  1889,  c  3884,  conferring  jurisdiction  on 
the  court  of  chancery  to  award  an  account  for 
damages  for  a  mere  trespass,  impairs  the  right 
to  trial  by.  jury.  —  Wiggins  t.  Williams  (Fla.) 
859. 

Construction. 

Of  deed,  see  "Deed." 
Of  will,  see  "Wills." 


CONTINUANCE. 

In  criminal  causes,  see  "Criminal  Law." 

The  refusal  to  grant  a  continuance,  when  as- 
sociate counsel  is  present,  on  account  of  the  ab- 
sence of  the  leading  counsel,  will  not  be  disturb- 
ed.—Johnston  t.  Dean  (La.)  902. 

An  amendment  by  striking  out  an  unneces- 
sary party  does  not  entitle  other  defendants  to 
a  continuance.— Ely  ton  land  Co.  t.  Denny 
(Ala.)  561. 

CONTRACTS. 

See,  also,  "Assignment  for  Benefit  of  Creditors"; 
"Assumpsit";  "Bailment";  "Carriers";  "Chat- 
tel Mortgages":  "CoTenants";'«Deed":  "Frauds, 
Statute  of";  "Fraudulent  Conveyances'':  "Guar- 
anty"; "Insurance";  "Interest";  "Landlord 
and  Tenant";  "Marriage";  "Master  and  Serv- 
ant**; "Mortgages";  "Negotiable  Instruments"; 
"Novation";  "Partnership";  "Payment" {"Prin- 
cipal and  Agent";  "Principal  and  Surety"; 
"Sale";  "Subrogation";  "Usury";  "Vendor  and 
Purchaser." 

For  sale  of  land,  see  "Vendor  and  Purchaser." 
Measure  of  damages  for  breach,  see  "Damages." 
Of  corporation,  see  "Corporations." 
Of  wife,  see  "Husband  and  Wife." 
Rescission  and  reformation  in  equity,  see  "Eq- 
uity." 

To  insure,  see  "Insurance." 

A  party  signing  his  name  to  a  contract  ou 
which  there  ia  a  seal  adopts  the  seal.— Bacon  t. 

Green  (Fla.)  870. 

A  contract  whereby  a  physician  sells  his 
practice,  with  an  agreement  to  give  up  prac- 
tice, in  the  place  of  the  sale,  is  valid.— McCurry 
v.  Gibson  (Ala.)  806. 

Contract  for  the  sale  of  a  business,  with  an 
agreement  not  to  re-engage  therein?  held  not  re- 
scinded.—Klein  v.  Buck  (Miss.)  891. 

A  promise  by  defendant  to  pay  plaintiffs  claim 
against  a  third  person  from  a  certain  fund  held 
not  to  be  binding.  In  view  of  plaintiff's  prosecu- 


tion of  garnishment  proceedings,  in  violation  of 
his  agreement,  which  was  the  consideration  for 
defendant's  promise.— White  t.  White  (Ala.)  & 

In  construing  a  contract,  every  part  thereof 
will  be  .given  effect  if  possible.— First  Nat 
Bank  v.  Savannah,  F.  &  W.  Ry.  Co.  (Fla.)  84*. 

Contracts  for  construction  of  a  building,  to  bs> 
paid  by  tuition  in  a  school,  construed.— Law- 
rence v.  Harris  (Miss.)  125. 

A  contract  to  make  a  set  of  abstract  books  by 
a  certain  time  meant  that  all  the  records  should 
be  abstracted  up  to  that  time.— Bacon  v.  Green 
(Fla.)  870. 

What  is  a  reasonable  time  in  which  to  re- 
scind a  contract  is  a  question  for  the  court. — 
Bacon  v.  Green  (Fla.)  870. 

A  party  may  rescind  a  contract  for  nonper- 
formance by  the  other,  though  the  other  acted 
in  good  faith.— Bacon  t.  Green  (Fla.)  870. 

Actions  on. 

Where,  in  an  action  on  a  contract  against  two 
defendants,  the  proofs  show  a  contract  With 
one  only,  plaintiff  cannot  recover.— Cobb  v. 
Keith  (Ala.)  325. 

Right  of  action  on  covenants  in  contract  of 
sale  of  business  not  to  re-engage  therein  deter- 
mined.— Klein  v.  Buck  (Miss.)  881. 

An  allegation  in  a  plea  that  by  reason  of  the 
unskillful  manner  of  constructing  a  window  the 
rain  came  in  where  the  window  was  connected 
to  the  house  is  sufficient  to  inform  plaintiff 
wherein  the  work  was  defective.— Kreba  Mao- 
uf  g  Co.  v.  Brown  (Ala.)  658. 

On  refusal  to  perform  a  contract  to  sign  a 
lease,  the  remedy  is  by  an  action  on  the  contract. 
— Laroussini  v.  Werlein  (La.)  704. 

CONTRIBUTION. 

Rights  between  co-obligors  on  payment  by  one 
of  them  of  a  mortgage  made  by  both,  and  riven 
in  a  joint  venture,  determined.— Roehl  v.  Por- 
teous  (La.)  645. 

A  subcontractor  compelled  to  indemnify  his 
employes  fo.  injuries  received  by  the  fall  of 
scaffolding  could  not  compel  contribution  from 
the  principal  contractor  who  erected  the  scaffold- 
ing.—Simer  v.  Bell  (La.)  755. 

Conversion. 

See  "Trover  and  Conversion." 

Conveyances. 

See  "Chattel  Mortgages";  "Covenants";  "Deed"; 
"Fraudulent  Conveyances";  "Mortgages"; 
"Sale";  "Vendor  and  Purchaser." 

CORPORATIONS. 


See, 


an  J 

and 


m,  also,  "Banks  and  Banking":  "Building 
Loan  Associations";  "Carriers':  "Horse 
Street  Railroads";  "Insurance';  "Municipal 
Corporations";  "Railroad  Companies";  "Water 
Companies." 

Taxation  of  stock,  see  "Taxation." 

The  director  of  a  corporation  is  not  necessa- 
rily a  stockholder,  unless  expressly  required  by 
statute  oi  charter.— Florida  Savings  Bank  & 
Real  Estate  Exchange  v.  Rivers  (Fla.)  850. 

Directors  owning  all  of  the  stock  of  a  corpo- 
ration may  authorize  its  president  to  sell  the  as- 
sets.-Jord.an  v.  Collins  (Ala.)  187. 

A  mortgage  by  a  corporation  organised  prior 
to  June,  1888,  acknowledged  by  the  vice  presi- 
dent, was  not  necessarily  invalid  on  the  ground 
that  the  vice  president  must  have  been  inter- 
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ested  in  the  mortgage.— Florida  Savings  Bank  & 
Real  Estate  Exchange  t.  Hirers  (Pla.)  800. 

Only  stockholders  of  a  corporation  can  take 
advantage  of  Code  1886,  |  1664.  subd.  7.  pro- 
hibiting  the  pledge  of  corporate  property  without 
the  consent  of  its  stockholders.— Barrett  v.  Pol- 
lak  Co.  (Ala.)  615;  H.  B.  Claflin  Co.  v.  Bar- 
rett, Id. 

On  the  death  of  the  principal  s ha  re  holder  and 
officer,  corporate  oroperty  then  in  his  hands 
could  not  be  administered  by  his  administrator. 
—In  re  Belton  (La.)  642. 

Property  of  an  insolvent  corporation  is  not  a 
trust  fund  in  the  hands  of  the  'corporation  for 
its  creditors,  so  as  to  give  equity  jurisdiction  to 
administer  it  as  a  trust  estate.— Barrett  v.  Pol- 
lak  Co.  (Ala.)  615;  H.  B.  Claflin  Co.  v.  Barrett, 
Id. 


Under  Code  1880.  §  1037.  a  creditor  of  a  cor- 

E oration  may  sue  the  administrator  of  a  stock- 
oldei  on  a  note  given  for  his  stock  subscrip- 
tion.— Robinette  v.  Starling  (Miss.)  421. 

The  single  act  of  making  a  loan  and  taking 
mortgages  to  secure  it  by  a  foreign  corporation 
on  land  in  the  state  is  the  doing  of  business 
within  Const  art.  14,  §  4.— State  v.  Bristol  Sav. 
Bank  (Ala.)  533. 

An  action  under  Code  1886,  §!  3167,  3160,  to 
forfeit  the  franchise  of  a  corporation,  cannot 
be  brought,  where  it  appears  that  the  corpora- 
tion s  office  is  out  of  the  state,  and  that  it  is 
doing  no  business  in  the  state.— State  v.  Mobile 
Sc  O.  R.  Co.  (Ala.)  801. 

The  fact  that,  in  acorporation,  shares  were  held 
by  a  less  number  of  persons  than  that  required 
as  a  condition  precedent  to  organization,  did  not 
work  a  dissolution.— In  re  Belton  (La.)  642. 

Neither  want  of  officeis  by  reason  of  failure 
to  elect  or  by  death,  nor  the  total  destruction 
of  the  corporate  property,  works  a  dissolution. 
-In  re  Belton  (La.)  642. 

Correction. 

Of  judgment,  see  "Judgment" 

COSTS. 

Liability  of  county,  see  "Counties." 

Where  an  assessment  was  raised  by  the  board 
of  supervisors,  and  on  appeal  fixed  at  a  sum 
above  the  original  assessment  the  taxpayer  was 
the  losing  party,  and  liable  for  costs.— Wm.  At- 
kinson &  Bacot  Co.  v.  Pike  County  (Miss.)  924. 

Wheie  no  tender  of  the  amount  due  a  trustee 
under  an  implied  trust  is  made,  costs  will  be 
divided  between  the  parties.— Waller  v.  Jones 
(Ala.)  277. 

Where  there  are  distinct  causes  of  action  laid 
in  different  counts,  defendant  is  entitled  to  costs 
relating  to  those  caused  by  action  on  which 
plaintiff  fails  tc  recover.— Louisville  &  N.  R. 
Co.  v.  Cofer  (Ala.)  110 

Relator  in  quo  warranto  should  not  be  re- 
quired to  give  additional  security  because  the 
security  offered  has  only  taxable  property  in 
the  county  for  $320.— Capital  City  Water  Co. 
v.  State  (Ala.)  62. 

Motion  in  quo  warranto  to  dismiss  for  fail- 
ure to  give  security  for  costs  held  properly  over- 
ruled.—Capital  City  Water  Co.  v.  State  (Ala.)  G2. 

Cotenancy. 

See  'Tenancy  in  Common." 

Counsel. 

See  "Attorney  and  Client" 


Counterclaim. 

See  "Set-Off  and  Counterclaim." 

COUNTIES. 


See,  also,  "Municipal  Corporations." 
Mandamus  to  county  board,  see  "Mandamus." 

Under  Code  1892,  |  306,  a  meeting  of  super- 
visors in  the  office  of  the  chancery  clerk,  an-J 
the  adoption  of  an  order  for  a  local  election, 
were  void.— Harriss  v.  State  (Miss.)  387. 

The  board  of  supervisors  of  Lafayette  county 
bad  no  authority  to  erect  a  fence  around  cer- 
tain townships  therein  to  prohibit  the  running 
of  cattle  at  large.— Browning  v.  Matthews 
(Miss.)  668. 

The  caption  of  the  minutes  of  a  board  of  su- 
pervisors, that  their  meeting  was  held  in  the 
office  of  the  chancery  clerk,  does  not  show  it 
was  held  in  the  courthouse,  as  provided  by  stat- 
ute.—State  v.  Harris  (Miss.)  123. 

An  order  of  the  county  supervisors  made  in 
another  place  than  the  courthouse,  without  le- 
gal excuse,  is  void.— State  v.  Harris  (Miss.) 

123- 

Counties  are  liable  r0  officers  for  costs  due 
from  county  convicts,  where  the  costs  and  fine* 
have  been  worked  out  or.  public  roads  under 
direction  of  the  county,  under  Act  1894,  c.  76. 
— Murch  v.  Board  of  Sup'rs  cf  Warren  County 
(Miss.)  540. 

COURTS. 

See,  also,  "Justices  of  the  Peace." 
Mandamus  to,  see  "Mandamus." 

An  appeal  will  not  lie  from  the  probate  court 
to  the  supreme  court  in  condemnation  proceed- 
ings.—Memphis  &  C.  R.  Co.  v.  Hopkins  (Ala.) 

The  supreme  court  will  not  entertain  an  ap- 

Elication  for  reduction  of  bail  until  all  remedies 
ave  been  exhausted  below.— State  v.  Aucoin 
(La.)  709. 

The  supreme  court  has  no  jurisdiction  of  an 
appeal  from  a  judgment  imposing  a  fine  of  $15 
for  gambling.— State  v.  Case  (La.)  623. 

Courts  have  jurisdiction  of  a  petition  contest- 
ing an  election  to  aid  a  railroad  without  regard 
to  amount  involved.— Sentell  v.  Police  Jury  of 
Parish  of  Avoyelles  (La.)  910. 

In  a  suit  contesting  an  election  to  aid  a  rail- 
road, the  amount  in  dispute  is  the  tax  on  the 
property  of  the  parish.— Sentell  v.  Police  Jury 
of  Parish  of  Avoyelles  (La.)  910. 

Where  the  monthly  or  yearly  rent  exceeds 
♦100,  the  district  court  has  jurisdiction  of  an 
action  by  a  lessor  for  possession.— Ward  v. 
Stakelum  (La.)  508. 

A  state  court  has  jurisdiction  of  an  indict- 
ment against  an  officer  of  a  national  bank  for 
receiving  deposits  when  the  bank  was  insol- 
vent.—State  v.  Bardwell  (Miss.)  377.  » 

The  counlv  court  of  Wilcox  county  has  no 
jurisdiction,  under  Acts  1880-81.  p.  295,  to  try 
an  indictment  for  a  fe'ony.— Fleming  v.  State 
(Ala.)  263. 

COVENANTS. 

See,  also,  "Deed";  "Vendor  and  Purchaser." 

Covenants  of  seisin,  right  to  convey,  and 
against  incumbrances  are  broken,  if  at  all,  as 
soon  as  they  are  madt  — Sayre  v.  Sheffield  Land. 
Iron  &  Coal  C>.  (Ala.)  101. 

An  obligee  In  a  bond  to  convey,  having  as- 
signed his  interest  to  another,  who  received  the 
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warranty  deed,  cannot  maintain  an  action  on 
the  warranty.— Aird  v.  Alexander  (Miss.)  478. 

Measure  of  damages  in  an  action  for  breach 
of  covenants  ot  title  where  defendant  obtained 
title  before  su't— Sayre  t.  Sheffield  Land,  Iron 
A  Coal  Co.  (A'a. ;  101. 

Coverture. 

See  "Husband  and  Wife." 

Credibility. 

Of  witness,  see  "Witness." 

Creditors. 

See  "Assignment  for  Benefit  of  Creditors"; 
"Creditors'  Bill";  "Fraudulent  Conveyances"; 
"Insolvency." 


CREDITORS'  BILL. 

Land  conveyed  to  secure  a  debt  should  be  sold 
on  an  execution  against  the  equitable  owner,  and 
the  proceeds  applied  first  to  the  satisfaction  of 
the  grantee's  debt,  and  the  balance  on  the  exe- 
cution.—Uhler  v.  Adams  (Miss.)  367. 

One  out  of  possession,  but  holding  the  legal 
title,  who  advanced  money  for  improvement  of 
property,  believing  it  to  be  bis,  was  entitled 
to  credit  for  such  advances  in  adjusting  the 
equities  between  him  and  a  creditor  of  the  eq- 
uitable owner.— Uhler  v.  Adams  (Miss.)  664. 


CRIMINAL  LAW. 

See,  also.  "Bail";  "Grand  Jury";  "Habeas  Cor- 
pus"; "Indictment  and  Information";  "Jury"; 
"Witness." 

Illegal  liquor  sales,  see  "Intoxicating  Liquors." 

Particular  crimes,  see  "Abduction";  "Adultery"; 
"Arson";  "Bastardy";  "Bribery";  "Burglary"; 
"Carrying  Weapons":  "Embezzlement";  "Es- 
cape"; ^Forgery";  '"Gaming":  "Homicide"; 
"Larceny";  "Lascivious  Cohabitation";  "Nui- 
sance": "Perjury":  "Robbery";  "Seduction." 

Receiving  deposits  knowing  of  insolvency,  see 
"Banks  and  Banking." 

During  the  preliminary  stage  of  a  criminal 
prosecution,  th»  indictment  is  absolutely  under 
the  control  of  the  prosecuting  officer.— State  v. 
Moke  (La.)  943 

Preliminary  hearing. 

An  order  of  a  magistrate  either  committing 
or  discharging  an  accused  is  not  a  bar  to  a  sec- 
ond preliminsrv  examination.— Robinson  v.  Dick- 
erson  (Ala.)  729. 

An  examining  magistrate  may  postpone  the 
examination  if  important  witnesses  are  in  no 
physical  condition  to  attend  it.— State  v.  Aucoin 
(La.)  709. 

Discontinuance. 

The  district  attorney  cannot  enter  a  nolle  pros- 
equi after  conviction  is  completed  by  disposition 
of  all  intermediate  pleas  and  motions.— State  v. 
Moise  (La.)  943 

During  the  tritl  of  a  case,   he  power  of  the 

groeecudng  officer  <o  dismiss  is  suspended.— 
tate  v.  Moise  (La.)  943. 

A  prosecuting  attorney  cannot  enter  a  nolle 
prosequi  after  the  jury  has  been  impaneled,  if 
the  defendant  insists  on  a  verdict  or  after  ver- 
dict and  refusal  to  grant  a  new  trial.— State  ▼. 
Klock  (La.)  942. 

Arraignment  and  pleas. 

Pleas  in  abatement  setting  up  irregularities  in 
the  selection  of  jurors  will  be  strictly  construed. 
—Shepherd  v.  State  (Fla.)  773. 


The  court  can  permit  the  replication  to  be 
written  out  afro.-  the  trial  begins.— Carter  v. 
State  (Ala.)  232. 

A  plea  in  abatement  alleging  that  an  Indict- 
ment was  found  by  a  grand  jury  not  drawn  ac- 
cording to  the  statute  is  bad  on  demurrer. — 
Jenkins  v.  State  (Fla.)  182. 

Where  the  offense  had  been  committed  more 
than  60  days  before  the  prosecution  before  a 
justice,  the  prosecution  did  not  constitute  for- 
mer jeopardy.— Car:er  v.  State  (Ala.)  232. 

Where  the  only  question  on  an  issue  of  for- 
mer jeopardy  was  whether  the  justice  on  a 
former  hearing  had  jurisdiction,  evidence  of 
what  took  place  at  the  trial  is  inadmissible.— 
Carter  v.  State  (Ala.)  232. 

Where,  after  the  taking  of  evidence  is  com- 
menced, a  juror  discovers  that  he  was  on  the 
grand  jury  which  found  the  indictment,  and 
another  juror  is  substituted,  defendant  has  not 
been  in  jeopardy.— Roberts  v.  State  (Miss.)  481. 

Continuance. 

The  refusal  of  a  change  of  venue  will  not  be 
disturbed  unless  a  palpable  abuse  of  discretion 
is  shown.— Shepherd  v.  State  (Fla.)  773. 

A  motion  for  continuance  to  procure  absent 
witnesses  will  be  denied  where  the  evidence 
would  be  cumulative.— Wells  v.  State  (Miss.) 
117. 

Conduct  of  trial. 

Rev.  St.  |  992,  does  not  require  the  delivery 
to  accused  of  s  copy  of  the  procea  verbal  of  the 
action  of  the  jury  commissioners  in  drawing  the 
jury.— State  v.  Williams  (La.)  647. 

Where  two  persons  were  jointly  indicted,  but 
one,  having  escaped,  was  not  arrested,  it  was 
proper  to  proceed  with  the  trial  of  the  other.— 
Wright  v.  State  (Ala.)  941. 

Remark  of  prosecoting  attorney  that  the 
jury  must  find  a  prosecuting  witness  lied,  in 
order  to  acquit  defendant,  is  not  ground  for 
reversal.— Carter  v.  State  (Ala.)  232. 

Comment  by  counsel  on  failure  of  accused  to 
testify,  under  Code,  f  1741.  is  ground  for  re- 
versal.—Sanders  v.  State  (Miss.)  541. 

Arguments  of  counsel  not  supported  by  the 
evidence  and  injurious  to  the  accused,  when  not 
stopped  by  the  court  on  objection,  are  ground 
for  reversal.— Jenkins  v.  State  (Fla.)  182. 

Evidence. 

A  grand  juror  may  be  required  to  testify  to 
any  fact  which  does  not  violate  the  restrictions 
of  Rev.  St  i  2813.— Jenkins  v.  State  (Fla.)  182. 

Whenever  it  is  proper  for  a  grand  juror  to  tes- 
tify as  to  statements  of  witnesses  before  that 
body,  the  state's  attorney  can  likewise  testify 
as  to  such  matters.— Jenkins  v.  State  (Fla.)  182. 

A  conviction  of  a  felony  cannot  be  proved  in 
the  first  instance  by  parol.— Murphy  v.  State 
(Ala.)  557. 

Silence  after  knowledge  of  commission  of  an 
offense  is  not  evidence  of  participation  therein. 
—Jones  *  State  (Ala.)  237. 

A  witness  cannot  give  an  opinion  that  de- 
fendant knew  of  certain  facts  at  the  time  of 
the  commission  of  the  crime.— Bailey  v.  State 
(Ala.)  234. 

Irrelevant  evidence  cannot  be  corroborated  by 
testimony  which  is  objected  to. — State  v.  Mon- 
ceaux  (La.)  896. 

Evidence  that  prosecuting  witness  was  a  non- 
resident, and  could  not  be  found,  renders  his 
evidence  at  the  preliminary  hearing  admissible. 
—Burton  v.  Sta;e  (Ala.)  240. 

Where  witnesses  are  placed  under  the  rule, 
and  it  is  discovered  that  a  person  present  can 
give  important  testimony,  the  evidence  is  ad- 
missible.—State  v.  Jones  (La.)  515. 
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A  trial  judge  cannot  require  evidence  to  be 
reduced  to  writing  where  there  is  no  disagree- 
ment between  him  and  counsel  as  to  what  it  is. 
—State  v.  Jones  (I*.)  515. 

The  rejection  of  testimony  on  cross-examina- 
tion afterwards  introduced  in  rebuttal  is  harm- 
less error —State  v.  Martin  (La.)  506. 

Where  defendant  offered  to  prove  certain  facta, 
some  of  which  were  inadmissible,  it  was  prop- 
er to  exclude  all.— Murphy  t.  State  (Ala.)  557. 

Where  Irrelevant  testimony  is  admitted  on 
the  theory  that  its  relevancy  may  be  shown  by 
subsequent  evidence,  it  should  be  excluded  where 
such  eridence  is  not  introduced.— Jenkins  v. 
State  (Fla.)  182. 

Testimony  that  does  not  tend  to  prove  motive 
or  establish  material  facts  is  inadmissible.— 
Jenkins  v.  State  (Fla.)  182. 

Hearsay  evidence,  when  objected  to.  should 
be  excluded.— Jenkins  v.  State  (Fla.)  182. 

A  physician  who  attended  deceased  may  testify, 
in  a  prosecution  for  his  murder,  that  the  cause 
of  his  death  was  the  effect  of  a  blow.— Simon  v. 
State  (Ala.)  731. 

— —  Goaf  easions  and  admissions. 

Conversations  of  defendant,  furnishing  some 
indication  of  guilt,  are  admissible.— Pentecost 
T.  State  (Ala.)  146. 

A  confession  to  the  prosecuting  witness,  after 
a  statement  that  if  he  made  a  confession,  and 
the  sentence  was  severe,  the  prosecuting  wit- 
ness would  do  what  he  could  to  have  it  redu- 
ced, is  properly  rejected.— State  v.  Smith  (Miss.) 
482. 

A  confession  to  a  detective,  who  was  placed 
in  jail,  and  represented  to  defendant  that  he, 
too,  was  a  murderer,  is  admissible.— Burton  v. 
State  (Ala.;  284. 

Voluntary  statements  of  accused  before  the 

Band  jury  are  admissible  against  him.— Jea- 
ns v.  State  (Fla.)  182. 

Statements  of  a  witness  to  a  grand  juror,  re- 
duced to  writing  bv  the  state's  attorney,  but  not 
read  or  signed  by  the  witness,  have  not  the  force 
of  a  binding  record  against  such  witness.— Jen- 
kins v.  State  (Fla.)  182. 

Certain  declarations  of  defendant  considered, 
and  hdd  admissible  to  support  a  charge  of  dis- 
turbing public  worship.— Price  v.  State  (Ala.) 
130. 

  Accompli ©«■   and  conspirator*. 

Evidence  hdd  inadmissible  in  corroboration 
•f  an  accomplice.— Jones  v.  State  (Ala.)  287. 

An  accomplice  may  testify  as  to  acts  previous 
to  the  commission  of  the  crime,  though  defend- 
ant was  not  present  at  the  time.— Bonner  v. 
State  (AU.)  226. 

Testimony  of  an  accomplice,  if  believed,  will 
sustain  a  conviction.— State  v.  Thompson  (La.) 
621. 

A  verdict  on  the  ground  that  illegal  testimony 
was  admitted  to  sustain  that  of  an  accomplice 
will  not  be  set  aside  when  it  was  an  issue  of 
fact  whether  the  witness  wag  an  accomplice  or 
not— State  v.  Thompson  (La.)  621. 

Acts  and  declarations  of  conspirators  done 
and  uttered  during  the  pendency  of  the  enter- 
prise, and  In  furtherance  of  its  objects,  are  ad- 
missible.—Jenkins  v.  State  (Fla.)  182. 

Evidence  examined,  and  hdd  admissible  to 
show  notice,  and  to  corroborate  an  accomplice's 
testimony.— Bonner  v.  State  (Ala.)  226. 

If  corroboration  of  an  accomplice  is  attempt- 
ed, it  must  be  by  that  kind  of  confirmatory  tes- 
timony which  the  law  exacts.— State  v.  Thomp- 
son (La.)  621. 

— —  Character. 

Good  character  may,  in  connection  with  the 
evidence,  generate  a  reasonable  doubt,  though 


otherwise  the  jury  would  convict — Newsom  v. 
State  (Ala.)  206. 

Where  evidence  was  offered  of  defendant's 
good  character,  a  deputy  sheriff  cannot  lastify 
in  rebuttal  that  he  often  had  a  warrant  for  has 
arrest— Murphy  v.  State  (Ala.)  557. 

Instructions. 

A  refusal  of  instructions  already  fully  given  is 
proper.— State  v.  Martin  (La.)  506. 

An  instruction  already  substantially  given  is 
properly  refused.— Murphy  v.  State  (Ala.)  557. 

An  instruction  on  circumstantial  evidence  con- 
sidered, and  hdd  erroneous.— Jenkins  v.  State 
(Fla.)  182. 

A  charge  to  disregard  the  evidence  of  any 
witness  interested  is  erroneous.— Rucker  v.  State 
(Miss.)  121. 

It  is  not  error  to  instruct  that  the  jurors  sit 
as  individuals,  so  far  as  their  individual  verdict 
is  concerned,  and  each  should  be  governed  by 
his  own  conscience.— Simon  v.  State  (Ala.)  731. 

Whether  confessions  were  voluntary  is  a 
question  for  the  court— Burton  v.  State  (Ala.) 

An  argumentative  instruction  is  properly  re- 
fused.—Carter  v  State  (Ala.)  232. 

Where  there  is  evidence  tending  to  show  an 
alibi,  the  refusal  of  an  instruction  on  that  sub- 
ject is  erroneous.— Burton  v.  State  (Ala.)  284. 

It  is  not  error  to  allow  the  state  to  withdraw 
a  correct  charge  after  the  judge  has  determined 
to  give  it— Bonner  v.  State  (Ala.)  226. 

A  charge  that  the  evidence  must  be  so  con- 
vincing as  to  lead  to  the  conclusion  that  the 
accused  cannot  be  guiltless  is  erroneous. — Webb- 
v.  State  (Ala.)  401. 

A  charge  that  the  evidence  should  be  so  con- 
vincing as  to  lead  to  the  conclusion  that  defend- 
ant cannot  be  guiltless  was  properly  denied.— 
Thomas  v.  State  (Ala.)  229. 

A  charge  Invading  the  province  of  a  jury  was 
properly  denied  — Thomas  v  State  (Ala.)  229. 

An  instruction  as  to  the  credibility  of  wit- 
nesses examined,  and  hdd  not  misleading. — Pal- 
mer v.  State  (Miss.)  269. 

An  error  in  an  instruction  which  is  merely 
clerical  does  not  require  reversal. — Palmer  v. 
State  (Miss.)  260. 

A  misleading  instruction  la  rendered  harm- 
less by  clear  and  correct  instructions  on  die 
same  question.— Riley  v.  State  (Miss.)  117. 

A  general  exception  to  the  charge  is  insuffi- 
cient unless  come  proposition  therein  is  un- 
sound—Bonner  v  Staie  (Ala.)  226. 

An  instruction  that  the  testimony  of  an  ac- 
complice should  be  received  with  great  caution, 
and  might  be  disbelieved  if  there  is  a  reason- 
able doubt  of  its  truth,  is  proper.— Brown  v. 
State  (Miss.)  431. 

The  jury  must  acquit  if  defendant's  conduct- 
was  consistent  with  innocence,— Howard  v. 
State  (Ala.)  813. 

Instructions  as  to  the  right  of  tile  jury  to  ac- 
quit or  convict  on  mere  likelihood  of  defend- 
ant's innocence  or  guilt  considered.— Howard  v 
State  (Ala.)  813. 

Instruction  as  to  the  consideration  to  be  given 
to  evidence  of  a  former  conviction  of  defendant 
for  another  crime  hdd  erroneous.— McQueen  v. 
State  (Ala.)  843. 

Instruction  as  to  moral  certainty  of  guDt  nec- 
essary to  convict.— Brown  v.  State  (Ala.)  811. 

On  a  proaecition  for  charging  illegal  water 
rates  for  a  certain  quarter  of  the  year,  the  jury 
were  not  confined  to  facts  occurring  on  the  day 
on  which  the  violation  was  laid.— Crosby  v.  City 
Council  of  Montgomery  (Ala.)  728. 
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-— —  Beuoaable  domb*. 

A  charge  that  the  jury  hare  no  reasonable 
■doubt  of  defendant's  guilt  if  the  evidence  causes 
them  to  conscientiously  believe  him  guilty  is 

•erroneous.— Rucker  t.  State  (Miss.)  121. 

It  is  unnecessary  that  the  jury  should  be 
convinced  of  defendant's  guilt  beyond  "all  rea- 
sonable chance  of  mistake."— Bonner  t.  State 
(Ala.)  226. 

A  request  to  charge  for  acquittal  if  the  jury 
have  "any  doubt"  of  defendant's  guilt  is  prop- 
erly refused.— Fleming  v.  State  (Ala.)  263. 

It  is  error  to  refuse  a  charge  that  the  iury 
must  acquit  it  they  hare  a  reasonable  doubt.— 
Jones  v.  State  (AH.)  237. 

A  charge  that  a  conscientious  belief  of  defend- 
ant's guilt  is  a  belief  beyond  a  reasonable  doubt 
is  error.— Orr  v.  State  (Miss.)  118. 

A  charge  requiring  a  conviction  on  the  belief 
of  the  jury,  instead  ot  requiring  them  to  be 
satisfied  beyond  a  reasonable  doubt,  is  errone- 
ous—Burton  v.  State  (Ala.)  284. 

Instructions  as  to  reasonable  doubt  construed 
and  Idl  properly  refused.— Murphy  v.  State 
(Ala.)  667. 

A  charge  that,  if  evidence  of  defendant's  good 
character  creates  a  reasonable  doubt,  the  jury 
may  acquit,  though  the  other  evidence  shows 
him  guilty  beyond  a  reasonable  doubt,  is  er- 
roneous.—Webb  r.  State  (Ala.)  491. 

Custody  sal  conduct  of  jury. 

In  a  capital  case,  where  the  jury  separate, 
and  are  unattended  by  any  officer,  a  verdict  of 
-ailty  will  be  set  aside.— State  v.  Moss  (La.) 


Verdiet. 

Where  a  writing  which  cannot  constitute  a 
verdict  is  received  as  one,  and  the  jury  is  dis- 
charged, it  is  equivalent  to  an  acquittal.— Hayes 
v.  State  (Ala.)  172. 

A  writing  delivered  to  the  clerk  of  a  court  dur- 
ing the  recess  cannot  constitute  a  verdict  in  a 
felony  case— Hayes  v.  State  (Ala.)  172. 

Senteno*  and  commitment. 

A  sentence  on  conviction  of  grand  larceny 
construed,  and  held  sufficient.— Webb  v.  State 
(Ala.)  491. 

An  entire  sentence  is  not  void  because  of  an 
excess.— State  v.  Klock  (La.)  957. 

Under  Acts  1894,  c.  76,  $  2,  circuit  judges  in 
a  county  having  a  county  contractor  cannot 
sentence  a  person  to  fine  and  imprisonment, 
and  also  provide  that  he  should  not  be  delivered 
to  the  county  contractor  during  his  term  of  im- 
prisonment.—Reabold  v.  State  (Miss.)  929. 

Where  the  period  of  Imprisonment  is  a  portion 
of  a  sentence  complete  in  itself,  the  accused  is 
not  entitled  to  discharge  because  there  was  no 
fine  imposed  also,  as  provided  by  statute— State 
v.  Klock  (La  >  957. 

How  trial. 

The  fact  that  defendant  was  not  present 

when  the  motion  for  new  trial  was  heard  is 
not  ground  for  reversal.— Dorsey  v.  State  (Ala.) 
109. 

Under  Rev.  St.  (  1092,  only  the  charges  ac- 
tually given  and  that  were  deemed  erroneous 
can  be  made  the  subjects  of  exception  by  em- 
bodiment in  a  motion  tor  new  trial.— Shepherd  v. 
State  (Fla.)  773. 

Appeal. 

A  state  cannot  appeal  from  a  judgment  ad- 
mitting to  bail  one  c  harged  with  murder. — State 
v.  Shrader  (Miss.)  454. 

Errors  assigned  but  not  pointed  out  in  the 
record  will  be  deemed  as  abandoned.— Thomas 
v.  State  (Fla.)  331. 


An  assignment  of  error  that  "the  verdict  of 
the  jury  was  contrary  to  the  instructions  of 
the  court  as  to  the  law  of  the  case"  will  be 
deemed  abandoned,  where  the  argument  in  rela 
tion  thereto  was  not  pointed  out— Thomas  v. 
Bute  (Fla.)  33L 

An  assignment  of  error  that  "as  to  the  first 
assignment  of  error  I  shall  pass  without  com- 
ment, but  most  respectfully  call  the  attention 
of  the  court  thereto,"  tod  to  be  abandoned.— 
Thomas  v.  Sta:e  (Fla.)  331. 

Where  an  assignment  of  error  does  not  point 
out  in  the  record  where  the  ruling  complained 
of  can  be  found,  the  assignment  is  insufficient 
-Charles  v.  State  (Fla.)  369. 

—  Record. 

Error  cannot  be  predicated  on  the  court's  fail- 
ure to  write  "given"  on  a  charge  read  by  it, 
where  the  evidence  is  not  in  the  record.— Good- 
win v.  State  (Ala.)  694. 

Rulings  on  the  admission  or  rejection  of  evi- 
dence cannot  be  considered  where  no  exceptions 
were  taken  or  reserved.— Shepherd  v.  State  (Fla.) 
773. 

Where  the  record  fails  to  show  that  defendant 
was  present  during  the  trial,  it  may  be  amended. 
—State  v.  Monceaux  (La.)  896. 

Where  the  bill  of  exceptions  does  not  set  out 
the  testimony,  an  objection  thereto  cannot  be 
considered.— Thomas  v.  State  (Ala.)  229. 

  Review. 

Error  of  the  trial  court  must  affirmatively 
appear  to  work  a  reversal.— Wright  v.  State 
(Ala.)  941. 

An  objection  that  the  petit  jury  was  irregu- 
larly impaneled  cannot  be  first  raised  on  ap- 
peal.—Howard  v.  State  (Ala.)  813. 

Where  several  instructions,  part  only  of  which 
should  be  given,  are  requested  as  a  whole,  error 
cannot  be  predicated  of  the  refusal  thereof.— 
Price  v.  State  (Ala.)  180. 

Objection  cannot  be  made  for  the  first  time 
on  appeal  that  no  proof  of  venue  was  made. 
—Burnett  *.  State  (Miss.)  432. 

The  court  on  appeal  cannot  revise  the  ruling 
on  motion  for  new  trial.— Carter  v.  State  (Ala.) 
232. 

The  refusal  of  a  motion  for  a  new  trial  will 
not  be  reviewed.— Dorsey  v.  State  (Ala.)  199. 


DAMAGES. 

Arising  from  public  improvements,  see  "Munici- 
pal Corporations." 

For  enticing  away  servant,  see  "Master  and 
Servant." 

Damages  to  goods  in  a  storehouse,  caused  by 
rain  coming  in  through  a  defective  window, 
are  not  too  remote  to  be  recouped  in  an  action 
for  the*  price  of  the  window.— Krebs  Manufg 
Co.  v.  Brown  (Ala.)  059. 

Exemplary  damages. 

Exemplary  damages  will  lie  for  language  and 
conduct  designed  to  injuriously  affect  plaintiff's 
business.— Graham  v.  St.  Charles  St.  R.  Co. 
(La.)  707. 

Exemplary  damages  are  not  allowed  against 

an  employer  who  is  responsible  by  reason  mere- 
ly of  his  relation  to  the  wrongdoer. — Graham  v. 
St.  Charles  St.  R.  Co.  (La.)  707. 

Liquidated  damages. 

A  stipulation  in  a  contract  for  a  forfeiture  of 
a  fixed  sum  on  a  breach,  is  an  agreement  for 
liquidated  damages.— McCurry  v.  Gibson  (Ala.) 


Digitized  by 


Google 


974 


SOUTHERN  REPORTER,  Vol.  18. 


Meuvn  for  bwach  of  contract. 

On  proof  of  a  breech  of  contract,  plaintiff  is 
entitled  at  least  to  nominal  damages.— Tread- 
well  t  Tillia  (Ala.)  886. 

Measure  of  damages  in  an  action  for  breach 
of  contract,  whereby  defendant  aold  his  busi- 
ness, and  agreed  not  to  again  enter  into  the 
same  business.— Taylor  v.  Howard  (Ala.)  31L 

In  case  of  breach  of  a  contract  of  sale  by 
the  vendor,  the  vendee  cannot  recover  profit 
which  would  have  resulted  from  a  sale  which 
was  made  after  the  contract  of  purchase.— 
Penn  v.  Smith  (Ala.)  38. 

Damages  for  commissions  paid  to  an  agent  on 
the  sale  on  which  the  action  is  based  cannot 
be  shown,  where  they  are  not  specially  pleaded. 
—Cain  Lumber  Co.  v.  Standard  Dry-Kiln  Co. 
(Ala.)  882. 

In  determining  the  measure  of  damages  for 
injury  to  property  testimony  that  the  goods 
were  rendered  worthless  was  not  objectionable. 
— Krebs  Manuf  g  Co.  v.  Brown  (Ala.)  859. 

Measure  for  torts. 

Where  the  evidence  shows  that  plaintiff  lost 
one  of  his  arniB,  a  charge  that,  if  the  evidence 
does  not  show  his  earning  capacity  diminished, 
then  he  can  only  recover  nominal  damages,  is 
properly  denied.—  Louisville  &  N.  R.  Co.  v. 
Binion  (Ala.)  75. 

In  an  action  for  personal  injuries,  plaintiff 
need  not  furnish  the  evidence  on  which  the  jury 
are  to  calculate  the  compensation  to  be  allowed. 
—Louisville  &  N.  R.  Co.  v.  Binion  (Ala.)  75. 

In  an  action  for  personal  injuries,  plaintiff 
can  recover  for  physical  suffering.— Louisville 
&  N.  R.  Co.  t.  Binion  (Ala.)  75. 

In  an  action  for  personal  injuries,  plaintiff 
cannot  testify  ss  to  the  size  of  his  family.— 
Louisville  &  N.  R.  Co.  v.  Binion  (Ala.)  75. 

Excessive  damages. 

$1,700  for  removal  of  the  body  of  a  child 
from  a  discontinued  cemetery  to  one  provided 
in  lieu  thereof  without  notice  hdi  excessive.— 
Bessemer  Land  &  Improvement  Co.  v.  Jenkins 
(Ala.)  565. 

Decedents. 

See  "Executors  and  Administrators." 
Transactions  with,  see  "Witness." 

DECEIT. 

A  statement,  by  one  selling  a  patent  right, 
that  it  was  valuable  and  useful,  is  an  expres- 
sion of  opinion.— Bain  v.  Withey  (Ala.)  217. 

Declarations. 

As  evidence,  see  "Evidence";  Homicide." 
Of  agent  to  show  agency,  see  "Principal  and 
Agent." 


Decree. 


See  "Judgment.' 


DEDICATION. 

Report  of  officers  of  a  land  company  of  the 
setting  apart  of  land  for  a  burying  place  is  rele- 
vant on  the  question  of  dedication.— Bessemer 
Land  &  Improvement  Co.  v.  Jenkins  (Ala.)  565. 

DEED. 

See,  also,  "Acknowledgment";  "Mortgages"; 
"Vendor  and  Purchaser." 

As  evidence  in  ejectment,  see  "Ejectment." 

Consideration,  see,  also,  "Fraudulent  Convey- 
ances." 


Estoppel  by,  see  "EstoppeL" 
Of  homestead,  see  "Homestead." 
Reformation  in  equity,  see  "Equity." 
Tax  deeds,  see  "Taxation." 

Code,  |  2694,  dispensing  with  the  seal,  does 
not  validate  a  deed  theretofore  executed  with- 
out a  seat— Wisdom  v.  Reeves  (Ala.)  18. 

An  indorsement  on  a  deed,  "I  assign  the  with- 
in title  of  land  •  •  •  from  me  and  my  heirs 
forever,"  is  a  sufficient  transfer,  under  Code, 
f  2694.-Wisdom  v.  Reeves  (Ala.)  13. 

An  instrument  in  form  an  absolute  deed  con- 
strued, when  delivered  at  the  time  of  execution, 
as  a  deed  reserving  a  life  estate  to  the  grantor. 
— Abney  v.  Moore  (Ala.)  60. 

A  deed  of  school  lands  by  the  vendor  of  bis 
interest  therein  as  lessee,  made  to  the  school 
authority,  after  the  latter  had  commenced  suit 
to  recover  the  price,  conveyed  no  title.— Jones  v. 
Madison  County  (Miss.)  87. 

A  conveyance  to  •everal  during  their  lives, 
and  at  their  death  to  their  issue,  if  any,  and. 
if  not,  to  certain  others,  under  Code,  f  2441, 
created  a  tenancy  in  common  until  the  death 
of  the  last  tenant.  —  Hawkins  v.  Hawkins 
(Miss.)  479. 

That  the  grantor  retained  possession  of  the 
deed,  paid  taxes  on  land,  and  sold  a  part  there- 
of as  his  own,  kdd  not  to  overcome  the  pre- 
sumption of  delivery  arising  from  other  evi- 
aence  in  the  case.— Saffold  v.  Home  (Miss.) 
433.  * 

Evidence  of  the  execution  and  contents  of  a 
deed  hHJ  insufficient  to  show  either. — Elyton 
Land  Co.  v.  Denny  (Ala.)  561. 

Recitals  in  a  deed  do  not  bind  strangers  claim- 
ing title  by  adveise  possession.— Florida  South- 
ern Ry.  Co.  v.  Burt  (Fia.)  581. 

Default 

Judgment  by  default,  Bee  " Judgment." 

Defective  Appliances. 

Master  and  Servant" 


See 


Delay. 


In  delivering  message,  see  "Telegraph  Compa- 
nies." 

Delivery. 

Of  deed,  see  "Deed." 

Demurrer. 

See  "Pleading." 

To  evidence,  see  "Trial." 

DEPOSITION. 

Notice  to  the  adverse  party  of  the  time  and 
place  of  takingdepositions  on  interrogatories  is 
unnecessary. —Wisdom  v.  Reeves  (Ala.)  13. 

A  deposition  in  a  real  action  may,  the  wit- 
ness being  dead,  be  used  in  an  action  for  the 
same  land,  by  the  same  plaintiffs,  against  the 
same  defendant.— Wisdom  v.  Reeves  (Ala.)  13. 

The  announcement  by  a  party  that  he  is 
ready  for  trial  does  not  prevent  him  from  after- 
wards objecting  to  the  admission  in  evidence 
of  a  deposition.— National  Fertilirer  Co.  v.  Hol- 
land (Ala.)  170. 

An  order  of  court  to  open  depositions  taken 
under  a  commission  on  interrogatories  is  within 
the  discretionary  power  of  the  court.— Frank 
v.  Williams  (Fla.)  351. 

Though  a  commissioner  on  oral  examination 
cannot  disallow  questions,  a  deposition  will  not 
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be  suppressed  fot  refusal  of  a  recrosfl -examina- 
tion as  to  old  matter.— Ely  ton  Land  Co.  v.  Den- 
»y  (Ala.)  061. 

Where  defendant,  in  an  answer  to  Interroga- 
tories filed  under  Code,  |  2816.  asking  that  a 
certain  report  be  attached  to  the  answer,  states 
that  the  person  making  it  refuses  to  attach  it, 
the  answer  held  not  evasive.— Culver  v.  Ala- 
bama Midland  Ry.  Co.  (Ala.)  827. 

Desertion. 

Aa  ground  for  divorce,  see  "Divorce." 

Devise. 

See  "Wills." 

Directing  Verdict. 

See  "Trial." 


DISCOVERY. 

A  nonsuit  for  failure  of  plaintiff  to  answer 
interrogatories  held  properly  denied,  where  they 
were  retained  by  the  commissioner  for  nonpay- 
ment of  fees.— Cain  Lumber  Co.  v.  Standard 
Dry-Kiln  Co.  (Ala.)  882. 

Dissolution. 

Of  corporation,  see  "Corporations."  • 
Of  injunction,  see  "Injunction." 


DIVORCE. 

Complainant  must  allege  and  prove  a  resi- 
dence 5n  the  state  for  two  years  prior  to  the  fil- 
ing of  the  bill.— Gredler  v.  Gredler  (Fla.)  762. 

Voluntary  separation  pending  suit  for  divorce 
does  not  constitute  desertion.— Palmer  v.  Palmer 
(Fla.)  720. 

The  rule  as  to  the  character  of  evidence  neces- 
sary to  obtain  a  divorce  because  of  an  ungovern- 
able temper  explained.— Dean  v.  Dean  (Fla.) 
592. 

A  decree  obtained  by  fraud  on  the  court  and 
defendant  will  be  set  aside.  —  Shrader  v. 
Shrader  (Fla.)  672. 

On  failure  to  pursue  the  requirements  of  the 
statute  aa  to  service  by  publication  a  decree 
rendered  by  default  is  void.— Shrader  v.  Shrader 
(Fla.)  672 

A  bill  in  the  nature  of  a  bill  of  review  Is  a 
proper  proceeding  to  set  aside  a  void  decree  of 
divorce.— Shrader  v.  Shrader  (Fla.)  672. 

The  discretion  of  the  court  in  granting  ali- 
mony is  subject  to  review.— Haddon  v.  Haddon 
(Fla.)  779. 

If  the  wife  has  means  of  her  own,  she  is  not 
entitled  to  alimony.— Haddon  v.  Haddon  (Fla.) 
779. 

The  appellate  court,  to  make  an  allowance  of 
alimony  and  suit  money,  must  have  other  evi- 
dence than  that  taken  in  the  lower  court.— 
Prine  v.  Prine  (Fla.)  781. 

Documents. 

As  evidence,  see  "Evidence." 


DOWER. 

See,  also,  "Divorce." 

Possession  of  land  for  anything  less  than  20 
years  after  right  to  dower  accrues  will  not  bar 
unit  therefor.— Elyton  Land  Co.  v.  Denny  (Ala.) 
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That  plaintiff  has  had  dower  assigned  in  cer- 
tain lands  does  not  prevent  her  suing  for  dower 
in  other  lands.— Elyton  Land  Co.  v.  Denny 
(Ala.)  561. 

Joinder  by  a  wife  in  a  mortgage  on  land  con- 
veyed to  her  husband  by  deed,  reserving  to  the. 
wife  a  lien  for  advances  to  the  grantor,  operates 
merely  as  a  relinquishment  of  her  dower  and  of 
the  homestead.— Curry  v.  American  Freehold 
Land  Mortgage  Co.  of  London  (Ala.)  328. 

Draft. 

See  "Negotiable  Instruments." 

Druggists. 

Sale  of  intoxicating  liquors,  see  "Intoxicating 
Liquors." 

Dying  Declarations. 

See  "Homicide." 


EJECTMENT. 

See,  also,  "Adverse  Possession";  "Quieting  Title 
—Removal  of  Clond." 

Plaintiff  in  eject nunt  must  show  a  chain  of 
title  from  a  grantor  in  possession  or  from  the 
government.— Florence  Bldg.  &  Inv.  Asa'n  v. 
Schall  (Ala.)  108. 

Where  both  parries  in  ejectment  claim  from 
a  common  source,  plaintiff  need  not  prove  title 
back  of  such  source.— Florence  Bldg.  &  Inv. 
Ass'n  v.  Schall  (Ala.)  108. 

Sufficiency  of  title  to  support  ejectment 
against  an  intruder.— Trager  v.  Shepherd  (Miss.) 

The  title  of  a  beneficiary  under  a  deed  of 
gift  executed  to  a  trustee  is  not  sufficient  to 
support  ejectment  —  Simmons  v.  Richardson 
(Ala.)  245. 

Admissibility  of  surveys  to  establish  the 
boundary  in  dispute  determined.  —  Busby  v. 
Voyles  (Miss.)  318. 

Where  the  reliance  of  plaintiff  is  on  a  paper 
title,  he  must  show  his  grantor  in  possession  at 
the  time  of  the  execution  of  the  deed.— Florida 
Southern  Ry.  Co.  v.  Burt  (Fla.)  581. 

In  proving  possession  the  facts  must  be  shown 
which  in  lan  constitute  possession.  —  Florida 
Southern  Ry.  Co.  v.  Burt  (Fla.)  581. 

Where  a  pre-emptor  dies  without  having  con- 
summated his  claim,  and  a  patent  is  issued  to 
his  heirs  under  Rev.  St.  U.  8.  f  2269,  a  grantee 
of  snch  pre-emptor  cannot,  in  ejectment,  recover 
the  land  from  the  heirs. — Tennessee  Coal,  Iron 
&  Railroad  Co.  v.  Tutwiler  (Ala.)  068. 

A  deed  without  evidence  of  possession  by  the 
grantor  of  the  premises  will  not  warrant  a  re- 
covery.—Florida  Southern  Ry.  Co.  v.  Burt  (Fla.) 
581. 

Judgment  in  ejectment  construed,  and  the  land 
recovered  determined.— Alexander  v.  Wheeler 
(Ala.)  6. 

Election. 

Between  counts,  sec  "Indictment  and  Informa- 
tion." 


ELECTIONS  AND  VOTERS. 

Act  1895.  c.  4513,  §  153,  relating  to  the  first 
election  in  the  city  of  Pensacola.  and  provid- 
ing "that  the  form  of  ballots  used  shall  con- 
form to  the  requirements  of  existing  laws,"  re- 
fers to  the  ballots  required  by  Act  1889,  and 
not  according  to  the  general  election  law  of 
1895.— State     Green  (Fla.)  334. 
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Where  the  alleged  embexalement  consisted  of 
the  appropriation  of  property  by  defendant  a* 
•sent  or  attorney  of  another,  an  instruction 
which  eliminates  from  the  case  the  nature  of 
the  acquisition  of  possession  by  defendant  is 
erroneo us.  —Thomas  v.  State  (Fla.)  331. 

Evidence  in  a  prosecution  for  embesslement 
considered,  and  Md  insufficient  to  support  a 
eonviction.— Thomas  v.  State  (Fla.)  33L 

Enticement. 

See  "Abduction." 

Of  servant,  see  "Master  and  Servant." 

Equitable  Mortgages. 

Sea  "Mortgages." 


EQUITY. 

See,  also,  "Charities";  "Contribution";  "Cred- 
itors' Bill;"  "Divorce";  "Fraudulent  Convey- 
ances"; "Injunction";  "Mortgages";  "Parti- 
tion"; "Partnership";  "Quieting  Title— Re- 
moval of  Cloud";  "Receivers";  "Reference"; 
"Specific  Performance";  "Subrogation"; 
"Trusts." 

Jurisdiction  over  sale  of  infant's  lands,  see  "In- 
fancy." 

Belief  against  decree  of  divorce,  see  "Divorce." 

Prior  to  Act  1889,  c.  3884,  the  court  of  chan- 
eery  had  nc  jurisdiction  to  enjoin  a  mere  tres- 
pass.—Wiggins  v.  Williams  (Fla.)  859. 

Under  Const  i  101,  equity  has  no  jurisdic- 
tion of  a  suit  on  a  bond  for  the  performance 
of  services  under  a  private  contract  of  em- 
ployment—George D.  Barnard  &  Co.  v.  Sykes 
(Miss.)  400. 

Where  a  tenant  for  life  and  a  remainder-man 
finite  in  a  sale  of  the  estate,  without  providing 
for  the  division  of  the  proceeds,  the  division 
may  be  made  by  a  court  ot  equity.— Thompson  v. 
Thompson  (Ala.)  247. 

A  junior  incumbrancer  cannot,  in  equity,  en- 
force the  senior  incumbrance  for  the  payment 
first  of  the  senior  debt,  and  then  of  his  own; 
his  remedy  being  to  redeem  the  land  from  the 
senior  incumbrance,  and  then  enforce  his  lien 
for  reimbursement  and  the  satisfaction  of  his 
demand— Mima  v.  Cobbs  (Ala.)  309. 

Rescission  tad  reformation  of  con- 
tract.. 

Evidence  examined,  and  hdd  to  show  no  such 
mistake  in  the  execution  of  a  deed  as  entitles 
the  grantor  to  have  it  reformed.— Burnell  v. 
Morris  (Ala.)  82. 

A  bill  ot  equity  will  not  lie  to  declare  void 
for  usury  a  deed  of  trust  of  a  homestead,  where 

fuaintiff  has  a  remedy  at  law  to  recover  the 
ands  sold  under  such  deed. — Salter  v.  Embrey 
(Miss.)  373. 

A  sale  of  goods  to  defraud  creditors  will  not 
be  set  aside  though  nc  consideration  was  re- 
vived therefor.— Kahn  v.  Wilkins  (Fla.)  584. 

Accounting. 

Bill  for  an  accounting  held  properly  dismiss- 
ed.—Barber  v.  Levy  (Miss.)  438. 

Bill  for  an  accounting  and  to  foreclose  a  ven- 
dor's lien  examined,  and  held  to  state  facts  con- 
stituting a  cause  of  action.— Oliver  Finnie  Gro- 
cery Co.  v.  Sumner  (Miss.)  572. 

Lashes. 

A  bill  against  the  sureties  on  an  executor's 
bond  foi  an  Accounting  held,  on  the  ground  of 
laches,  not  to  entitle  complainants  to  relief.— 
Rives  v.  Morris  (Ala.)  743. 
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Evidence  in  an  action  to  rescind  a  sale  of 
lands  held  to  show  that  plaintiff  waa  not  guilty 

of  laches  in  bringing  the  action.— Bonner  v. 
Bynum  (Miss.)  82. 

Mere  lapse  of  time,  not  sufficient  to  bar  the 
corresponding  legal  remedy,  will  not  constitute 
laches  barring  a  suit  In  equity.— Waller  Nel- 
son (Ala.)  154. 

Pleading;. 

Bill  to  cancel  a  mortgage,  and  for  an  account- 
ing, and  to  be  let  in  to  redeem,  kdd  multifari- 
ous.—Williams  v.  Cooper  (Ala.)  170. 

Right  of  defendants,  in  answering  the 
amended  bill,  to  set  up  the  same  defensive  mat- 
ters as  alleged  in  their  original  answer. — Ladd 
v.  Smith  (Ala.)  195. 

Where  infancy  is  pleaded  as  a  defense  to  a 
bill  to  foreclose  a  mortgage,  to  entitle  plaintiff 
to  a  decree  on  the  ground  of  ratification,  the 
facts  constituting  ratification  must  be  pleaded. 
—American  Freehold  Land-Mortgage  Co.  v. 
Dykes  (Ala.)  292. 


ERROR,  WRIT  OF. 

See,  also.  "Appeal";  "Certiorari";  "Exceptions, 
Bill  of5;  "New  Trial." 

The  clerk  of  a  circuit  court  can  issue  a  writ 
of  error  while  acting  as  clerk  of  the  supreme 
court,  and  the  clerk  proper  of  the  supreme  court 
(an  issue  a  scire  facias  ad  audiendum  errores 
in  the  same  cause,  returnable  to  the  same  day 
with  the  writ  of  error.— First  Nat  Bank  v.  King 
(Fla.)  1. 

Where  a  scire  facias  to  hear  errors  was  not 
returned  and  filed  until  after  its  return  day,  but 
shows  on  its  face  that  It  was  properly  issued  and 
served,  the  writ  will  not  be  dismissed,  if  filed  be- 
fore the  motion  to  that  effect  was  made.— First 
Nat.  Bank  v.  King  (Fla.)  L 

Where  a  writ  is  properly  issued  and  served. 

the  absence  of  any  evidence  of  a  demand  made 
for  it  is  no  ground  for  dismissal.— First  Nat 
Bank  v.  King  (Fla.)  1. 

Where  the  writ  of  error  is  issued  and  lodged 
with  the  clerk  of  the  inferior  court  within  the 
necessary  six  months,  and  is  returnable  at  the 
proper  time,  the  scire  facias  to  hear  errors  need 
not  he  issued  or  served  within  such  six  months, 
provided  it  is  made  returnable  at  the  same  time 
with  the  writ  of  error,  and  is  served  25  days 
before  the  return  day.— First  Nat.  Bank  v.  King 
(Fla.)  t 

ESCAPE. 

A  de  facto  deputy  may  be  prosecuted  for  es- 
cape, though  he  had  not  token  the  oath. — Pente- 
cost t.  State  (Ala.)  146. 

It  is  no  defense  that  the  sheriff  in  making 
the  arrest  did  not  have  a  warrant. — Pentecost 
v.  State  (Ala.)  146 

On  tr.al  for  escape,  the  sheriff  may  testify 
that  he  had  given  defendant  written  authority  to 
act  as  his  deputy.— Pentecost  v.  State  (Ala.)  140. 


ESTOPPEL. 

To  question  acknowledgment  see  "Acknowledg- 
ment" 

One  who  permits  another  to  buy  at  a  tax  sale 
for  his  benefit  and  takes  a  counter  letter,  and 
instructs  such  party  to  retrocede  the  property 
to  the  tax  debtor,  is  estopped,  together  with 
his  heir,  from  asserting  claim  thereto.— Finlay 
v.  Peres  (La.)  702. 

The  holder  of  a  recorded  title  may,  by  con- 
duct inconsistent  therewith,  be  estopped  from 
asserting  as  against  one  misled  by  sach  con- 
duct.—Wynne  v.  Mason  (Miss.)  422. 
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A  bond  in  detinue  to  enable  plaintiff  to  re- 
cover certain  property  ii  not  conclusive  that  the 
anrety  thereon  was  not  the  owner  thereof.— Col- 
lier t.  Dick  (Ala.)  6*2. 

Where  the  heir  of  a  joint  owner  of  land,  who 
had  complete  title  to  the  whole  tract,  compro- 
mised with  the  widow  and  heirs  of  the  other 
common  owner,  whereby  he  relinquished  to  them 
ail  his  rights  in  the  land,  he  could  not  thereafter 
assert  those  rights.— Williams  v.  Drew  (La.) 
623. 

On  a  fraudulent  sale  by  an  insolvent,  a  cred- 
itor who,  with  knowledge  thereof,  goes  into  part- 
nership with  the  fraudulent  vendee,  is  estopped 
to  question  the  sale.— Simon  v.  Levy  (Fla.)  777. 


EVIDENCE. 

See,  also,  "Deposition";  "Witness." 
Burden  of  proving  adverse  possession,  see  "Ad- 
verse Possession." 
Demurrer  to,  see  "Trial." 

In  action  to  restrain  execution,  see  "Execution." 
 to  Bet  aside   fraudulent   conveyance,  see 

"Fraudulent  Conveyances." 
In  criminal  causes,  see  "Adultery":  "Criminal 

Law";    "Escape";    "Forgery";  ''Homicide"; 

"Larceny";   Lascivious  Cohabitation";  "Per- 

jury." 

In  particular  actions, see  "Assumpsit" ;  "Divorce"; 
"Ejectment";  "Forcible  Entry  and  Detainer"; 
"Trespass." 

Newly-discovered,  as  ground  for  new  trial,  see 

"New  Trial." 
Objections  to,  see  "Trial." 

Of  adverse  possession,  see  "Adverse  Possession." 

Of  agency,  see  "Principal  and  Agent." 

Of  alteration  of  instruments,  see  "Alteration  of 

Instruments." 
Of  dedication,  see  "Dedication." 
Of  execution  of  deed,  see  "Deed." 
Parol  evidence  to  impeach  acknowledgment,  see 

"Acknowledgment" 
Proof  of  loss,  see  "Insurance." 
Reception  of,  see  "Trial." 

To  rebut  sheriffs  return  on  execution,  see  "Ex- 
ecution." 

Where  incompetent  evidence  is  admitted,  evi- 
dence in  rebuttal  thereof  is  admissible.— Larkin 
v.  Bsty  (Ala.)  666 

The  laws  of  a  foreign  state  must  be  proven, 
and  the  foreclosure  of  a  mortgage  must  be  shown, 
to  be  legal  undei  the  laws  of  the  situs  of  the 
realty.— Roehl  v.  Porteous  (La.)  645. 

One  pleading  an  affirmative  defense  has  the 
burden  of  proof.— Bacon  v.  Green  (Fla.)  870. 

Letters  from  an  officer  to  his  employer  com- 
municating facts  bearing  on  the  issue,  being  an 
incident  of  the  business,  and  contemporaneous, 
are  admissible.— State  v.  Desforgei  (La.)  912. 

Judicial  notice. 

Courts  take  judicial  knowledge  of  the  prac- 
tical construction  of  statutes  by  state  officers. 
—  Bloxham  v.  Consumers'  Electric  Light  & 
Street  Railroad  Co.  (Fla.)  444. 

Courts  take  judicial  notice  of  streets  and  loca- 
tions of  suburbs  brought  within  the  city  limits.— 
Poland  v.  Dreyfous  (La.)  906. 

The  court  will  take  judicial  notice  of  the  leg- 
islative journals— State  v.  Hooker  (Fla.)  767. 

Best  and  secondary. 

A  party  having  possession  of  a  writing,  who 
does  not  produce  it  or  account  for  its  absence, 
cannot  prove  its  contents,  though  the  other  par- 
ty did  not  give  notice  to  produce  it— Phillips  v. 
Americus  Guano  Co.  (Ala.)  104. 

Where  the  existence  of  s  paper  and  its  loss 
is  admitted  by  defendant,  secondary  evidence 
by  the  other  party  is  admissible.— Pentecost  v. 
State  (Ala.)  146 
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Testimony  of  the  secretary  of  a  corporation 
that  a  certain  report  was  not  rejected  by  the 
stockholders  if  admissible,  the  books  of  the  cor- 
poration showing  nothing  in  relation  thereto.—. 
Bessemer  Land  &  Improvement  Co.  v.  Jenkins 
(Ala)  665. 

Hearsay. 

Evidence  held  properly  excluded,  as  hearsay. 
—Bacon  v.  Green  (Fla.)  870. 

On  an  issue  as  to  whether  plaintiff  had  an 
interest  in  land  of  a  decedent  evidence  by 
plaintiffs  wife  that  she  heard  decedent  state 
that  he  had  divided  his  property,  and  that  a 
certain  part  belonged  to  plaintiff,  is  admissible. 
-Saffold  v.  Home  (Miss.)  433. 

Declarations  and  ad  Missions. 

One  is  not  bound  by  the  declarations  of  an- 
other until  the  latter's  agency  is  shown. — Post- 
al Telegraph  Cable  Co.  v.  Brantley  (Ala.)  321. 

Communications  of  one  joint  obligor  are  ad- 
missible against  the  other.  —  Bacon  v.  Green 
(Fla.)  870. 

Declarations  of  one  when  a  witness  are  not 
admissible  against  one  stauding  by  in  the  court, 
and  saying  nothing.— Collier  v.  Dick  (Ala.)  522. 

On  trial  of  right  of  property  between  a  wife 
and  an  execution  creditor  of  her  husband,  decla- 
rations of  the  wife,  before  the  levy,  as  to  her 
title,  are  admissible.— Larkin  v.  Baty  (Ala.) 
666. 

A  judgment  debtor's  acknowledgment  that  his 
property  was  alienated  by  a  tax  sale  is  not 
binding  on  the  mortgage  creditor. — Fitzpatrick  v. 
Leake  (La.)  649. 

Opinion  evidence. 

The  opinion  of  an  attorney  on  the  construction 
of  the  contract  in  suit  was  not  admissible. — 
Crosby  v.  City  Council  of  Montgomery  (Ala.) 
723. 

Where  opinion  evidence  as  to  value  of  serv- 
ices differs  materially,  it  is  safe  to  accept  the 
lowest  estimate.— Succession  of  McNamara  (La.) 
908. 

An  expert  can  be  asked  as  to  whether,  when 
a  brake  becomes  tight  after  it  is  put  up,  it 
does  not  throw  off  with  more  force.— Louisville 
&  N.  R.  Co.  v.  Binion  (Ala.)  75. 

Whether  an  inexperienced  man  could  couple 
cars  for  the  first  time  is  not  a  matter  for  opinion 
evidence.— Boland  v.  Louisville  &  N.  R.  Co. 
(Ala.)  99. 

Where  an  ordinance  fixing  officer's  salary  is 
not  doubtful,  the  construction  placed  thereon 
by  the  town  officers  is  inadmissible.— Town  of 
Wesson  ,v.  Collins  (Miss.)  360,  917. 

A  section  foreman  acquainted  with  the  oper- 
ation of  railroads  mav  testify  that  the  distance 
of  10  feet  from  a  passing  train  was  a  safe 
distance  for  a  section  hand  to  stand.— Culver  v. 
Alabama  Midland  Ry.  Co.  (Ala.)  827. 

Documents. 

In  an  action  on  a  contract  between  a  secret 
association  and  its  members,  books  of  the  as- 
sociation containing  evidence  of  the  contract 
are  admissible  though  secrets  of  the  association 
may  be  disclosed.— -National  Fertilizer  Co.  v. 
Holland  (Ala.)  170. 

Under  Code  1886,  f  179a  a  deed  not  recorded 
within  a  year  of  its  execution  ia  not  admissible 
as  evidence  of  title  without  evidence  of  posses- 
sion thereunder.— Postal  Telegraph  Cable  Co.  v. 
Brantley  (Ala.)  321. 

Ex  parte  certificates  are  not  admissible  as 
depositions  or  as  documentary  evidence.— Amer- 
ican Freehold  Land-Mortgage  Co.  v.  Dykes 
(Ala.)  292. 

Payment  by  a  surety  of  a  deceased  debtor's 
obligation  may  be  proven  by  entries  on  the  books 
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of  the  creditor  in  his  handwriting,  be  being  dead. 
—Sands  v.  Hammel  (Ala.)  489. 

Parol  evidence. 

Admissibility  of  parol  evidence  to  Identify  the 
property  levied  on  as  that  covered  by  a  mort- 
gage held  by  a  claimant  of  the  property.— Bal- 
lard v.  Mayfield  (Ala.)  29. 

Where  a  certificate  of  protest  failed  to  recite 
to  whom  the  bill  was  presented,  the  notarj 
may  show  that  fact  by  paroL— Cook  v.  Mer- 
chants' Nat  Bank  (Miss.)  481. 

A  description  in  a  deed,  omitting  the  county 
and  state,  may  be  cured  by  parol  evidence. — 
Webb  v.  Elyton  Land  Co.  (Ala.)  178. 

A  written  contract  cannot  be  contradicted  by 
parol.— Bacon  v.  Green  (Fla.)  870. 

Parol  evidence  is  inadmissible  to  show  that 
the  consideration  for  a  deed  is  other  than  that 
expressed  therein.— Baam  v.  Lynn  (Miss.)  428. 

The  role  excluding  parol  evidence  to  vary  a 
written  contract  applies  only  to  parties  to  the 
contract  or  their  privies.— Roof  v.  Chattanooga 
Wood  Split  Pulley  Co.  (Fla.)  597. 

Parol  evidence  is  admissible  to  remove  latent 
ambiguities  in  a  written  contract.— Ham  v.  Cer- 
aiglia  (Miss.)  577. 

Parol  evidence  Kdd  admissible  to  show  that 
an  indorsement  on  a  note  in  the  name  of  a 
firm  was  made  before  delivery  or  indorsement 
the  payee.— Richardson  v.   Foster  (Miss.) 

Examination. 

Of  juror,  see  "Jury." 

Of  witness,  see  "Witness." 


EXCEPTIONS,  BILL  OF. 

See,  also,  "Appeal";  "Certiorari";  "New  Trial." 

A  bill  of  exceptions  reciting  that  the  clerk 
might  insert  certain  instruments  sufficiently 
identified  by  reference  to  their  dates  authorizes 
the  insertion  of  said  instruments  after  the  bill 
was  signed.— Elliott  v.  Round  Mountain  Coal 
A  Iron  Co.  (Ala.)  689. 

A  bill  of  exceptions  reciting  that  the  clerk 
might  set  out  the  demand  made  by  plaintiff  on 
defendant  for  possession  of  the  premises,  and 
a  letter  of  a  certain  date  written  by  plaintiff, 
does  not  sufficiently  identify  the  instruments  to 
authorise  them  to  be  set  out  after  the  bill  was 
signed.— Elliott  v.  Round  Mountain  Coal  &  Iron 
Co.  (Ala.)  689. 

A  bill  signed  will  be  considered,  though  the 
trial  judge  notes  that  it  waa  not  presented  in 
due  time  and  contradictorily  with  plaintiff's 
counsel,  in  compliance  with  the  court  ■  rule.— 
State  v.  Means  (La.)  514. 

Excessive  Damages. 

See  "Damages  " 

Excusable  Homicide. 

See  "Homicide." 


EXECUTION. 

See,  also,  "Attachment";  "Exemptions";  "Gar- 
nishment" 

Land  owned  by  a  city,  not  used  for  municipal 
purposes,  is  subject  to  execution.— Murphree  v. 
City  of  Mobile  (Ala.)  740. 

An  execution  creditor  is  protected  against  un- 
recorded deeds. -Lusk  v.  Reel  (Fla.)  582. 


A  judgment  creditor  purchasing  at  bis 
tion  sale  without  notice  of  an  unrecorded  deed 
is  an  innocent  purchaser,  under  McClel.  Dig.  p. 
215,  {  6,-Lusk  v.  Reel  (Fla.)  582. 

Where  the  jurisdiction  of  a  city  court  is 
made  co-ordinate  with  that  of  the  circuit  court 
in  the  county,  a  sale  on  execution  made  at  the 
courthouse  of  such  city  court  is  valid.— Annis- 
ton  Pipe  Works  v.  Williams  (Ala.)  Ill;  Same 
v.  Houser.  Id. 

Evidence  examined,  and  held  that  an  execu- 
tion sale  should  not  be  set  aside  because  the 
land  was  sold  in  bulk  instead  of  in  parcels. — An- 
niston  Pine  Works  v.  Williams  (Ala.)  Ill; 
Same  v.  Houser.  Id. 

Evidence  to  rebut  the  presumption  of  the 
truth  of  a  sheriffs  return  must  be  clear.— L*oeb 
v.  Waller  (Ala  )  268. 

A  sheriff,  in  levying  execution  in  an  action  of 
detinue  on  a  plaster  wall,  is  not  obliged  to  tear 
the  wall  down,  and  deliver  actual  poaaeasioa 
thereof.— Loeb  v.  Waller  (Ala.)  268. 

Where  possession  under  an  unrecorded  deed  is 
relied  on  as  notice  on  sale  under  execution,  ac- 
tual possession  at  the  rendition  of  the  judgment 
must  be  shown  —Lusk  v.  Reel  (Fla.)  582. 

Evidence  In  an  action  to  restrain  the  execu- 
tion of  a  judgment  considered,  and  hdd  to  en- 
title plaintiff  to  a  decree.— Woodruff  v.  Stougfa 
(Ala.)  258 

The  collection  of  executions  on  void  decrees 
will  not  be  enjoined.— Martin  v.  Atkinson  (Ala.) 

888. 

An  execution  on  a  Judgment  recovered  by  a 
creditor  on  a  claim  which  he  has  assigned,  the 
assignment  having  been  accepted  by  the  debtor, 
will  not  be  enjoined  at  the  instance  of  the  as- 
signee.—Perry  v.  Thompson  (Ala.)  524. 

A  mortgagee  of  crops  afterwards  planted,  and 
a  landlord  having  a  lien  on  such  crops,  may 
maintain  a  statutory  claim  suit  for  them  when 
levied  on.— Ballard  v.  Mayfield  (Ala.)  29. 

Trial  of  right  of  property. 

Evidence  on  trial  of  right  of  property  between 
a  wife  and  an  execution  creditor  examined,  and 
held  to  show  title  in  the  wife.— Larkin  v.  Baty 
(Ala.)  666. 

On  trial  of  right  of  property  between  a  wife 
and  an  execution  creditor  of  the  husband,  listing 
of  the  property  by  the  husband  as  his  own  is 
inadmissible  to  snow  title  in  him.— Larkin  v. 
Baty  (Ala.)  666. 

On  trial  of  the  right  of  property,  a  judgment 
that  plaintiff  recover  the  property  or  a  certain 
sum  is  not  error.— Ramey  v.  W.  O.  Peoples  Gro- 
cery Co.  (Ala.)  805. 

On  trial  of  right  of  property,  the  fact  that 
plaintiff  alleged  that  the  goods  were  the  proper- 
ty of  "defendants"  will  not  preclude  him  from 
snowing  that  they  were  the  property  of  one  de- 
fendant.—Ramey  t.  W.  O.  Peoples  Grocery  Co. 
(Ala.)  805. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See,  also,  "Wills." 

Sufficiency  of  evidence  to  show  domicile  of 
decedent  for  the  purpose  of  administering  his 
succession.— Succession  of  Steers  (La.)  503. 

Where  executors  are  not  authorised  by  the 
will  to  represent  the  title,  they  are  not  proper 
parties  to  represent  the  heirs  in  partition.— Lyon 
v.  Register  (Fla.)  589. 

The  testamentary  tutor  appointed  by  the  fa- 
ther having  failed  to  qualify,  the  widow's  nomi- 
nation of  another  by  will  was  valid.— Succession 
of  Farrelly  (La.)  756. 
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XHatrlbntloa  of  estate. 

Distribution  tc  heir*  is  pfperly  made  by  a 
single  decree  assigning  to  each  his  share.— King 
Brown  (Ala.)  935. 

The  distributive  share  of  a  married  woman 
should  be  decreed  to  her  in  her  own  name.— 
King  t.  Brown  (Ala.)  985. 

Inabilities  aad  miseondnot. 

A  decree  in  favor  of  an  administrator  de  bonis 
non,  against  himself  and  his  former  coexecutor, 
is  void.— Martin  v.  Atkinson  (Ala.)  888. 

A  judgment  against  an  administrator  cannot 
be  enforced  against  an  administrator  de  bonis 
non.— Brothers  v.  Gunnels  (Ala.)  3. 

An  executor  de  son  tort  is  not  liable  to  a  cred- 
itor or  a  decedent  as  to  funds  in  his  hands  un- 
der Code,  |  2271.— Winfrey  v.  Clarke  (Ala.)  141. 

Under  Code,  §  1854,  the  amount  recovered 
from  the  sureties  of  an  administratrix  of  an  in- 
solvent estate  inures  equally  to  the  benefit  of  all 
the  creditors.— Jones  v.  Patty  (Miss.)  794. 

Where  the  creditors  of  an  insolvent  estate  con- 
sent to  a  decree  for  the  distribution  of  the  fund 
in  the  administrator's  hands,  the  latter  becomes 
personally  liable  therefor.— Allen  v.  Smith  Bros. 
Co.  (Miss.)  579;  Adler-Goldsmitb  Commission 
Co.  v.  Allen,  Id. 

Sales  ttader  order  of  court. 

The  uncontradicted  evidence  of  one  person 
to  a  debt  and  no  personal  assets  is  sufficient 
to  authorise  a  sale  of  land  under  Code,  ff  2111. 
—Garner  v.  Toney  (Ala.)  161. 

Depositions  in  an  application  for  the  sale  of 
land  may  be  controverted  by  oral  evidence.— 
Garner  v.  Toney  (Ala.)  161. 

A  tutrix  administering  a  succession  can  sell 
land  to  pay  debts  on  the  duly-approved  recom- 
mendation of  a  family  meeting.— Succession  of 
Leverich  (La.)  700. 

The  erasure  of  the  mortgage  on  property  sold 
by  a  tutrix  to  pay  the  mortgage  debt  is  valid. 
—Succession  of  Leverich  (La.)  700. 

In  proceedings  under  Code  1880,  |  2047.  for 
a  sale  of  decedent's  estate  to  pay  debts*  where 
the  estate  proves  insolvent,  the  court  cannot 
adjudicate  on  the  validity  of  the  claim,  and  ap- 
point a  commissioner  to  sell  the  land.— May- 
nard  v.  Cocke  (Miss.)  374. 

Sales  by  executors  to  pay  debts  nnder  de- 
cree of  court  are  judicial  sales,  and  the  pur- 
chaser is  not  entitled  to  possession  until  con- 
firmation.—May  nard  v.  Cocke  (Miss.)  374. 

Exemplary  Damages. 

See  "Damages." 


EXEMPTIONS. 

See,  also,  "Homestead." 

From  taxation,  see  "Taxation." 

Under  Code  1892,  §  1965,  a  life  insurance  pol- 
icy payable  to  the  executor  or  administrator  in- 
ures to  the  heirs  free  from  decedent's  debts.— 
Coates  v.  Worthy  (Miss.)  916. 

A  laborer  is  entitled  to  wages  exempt  from 
execution  in  the  hands  of  his  employer,  though 
the  latter  has  been  garnished.— Chapman  v.  Ber- 
ry (Miss.)  918. 

Where  an  employer,  pending  garnishment,  re- 
tains wages  due,  and  the  same  accumtilntes  to 
an  amount  above  the  exemption,  held  that  the 
laborer  was  entitled  to  the  entire  sum.— Chap- 
man v.  Berry  (Miss.)  918. 

One  who  contracted  to  build  a  house  and  did 
part  of  the  work  thereon  is  not  a  laborer  within 
Code  1892,  |  1963.-Heard  v.  Crum  (Miss.)  934. 


A  decedent's  creditors  held  not  to  be  entitled 
to  subject  to  their  claims  the  proceeds  of  policies 
on  decedent's  life  payable  to  his  wife.— Jones 
v.  Patty  (Miss.)  794. 

An  appropriat'-m  to  the  heirs  of  a  victim  of 
the  Ford  Theater  disaster  by  congress  is  ex- 
empt from  the  payment  of  his  debts.— Succes- 
sion of  Mulledy  (La )  633. 

A  bill  to  enjoin  the  sale  of  exemptions  held 
sufficient,  to  give  equity  jurisdiction.— Smith  v. 
Gufford  (Fla.)  717. 

Express  Oompanies. 

Liability  for  torts  of  servants,  see  "Master  and 
Servant" 

Express  Trusts. 

See  "Trusts." 

Factorizing  Process. 

See  "Garnishment." 

Factors  and  Brokers. 

See  "Principal  and  Agent" 

False  Pretenses. 

See  "Deceit";  "Fraudulent  Conveyances." 

False  Swearing. 

See  'Terjury." 

Fees. 

Of  surveyor,  see  "8urveys  and  Surveyors." 
Of  witness,  see  "Witness." 

Fellow  Servant. 

See  "Master  and  Servant" 

,  i 

Feme  Covert. 

See  "Husband  and  Wife." 

Fences. 

Trespass  for  removal,  see  "Trespass." 

Filing. 

Of  claim  for  lien,  see  "Mechanics'  Liens." 

Fire  Insurance. 

See  "Insurance." 

FIXTURES. 

An  intent  to  dismantle  a  building  of  machin- 
ery remaining  unexecuted  when  third  persons 
acquire  the  property  is  without  effect  as  to 
such  third  persons.— Maginnis  v.  Union  Oil  Co. 
(La.)  459. 

FORCIBLE  ENTRY  AND  DE- 
TAINER. 

Evidence  in  an  action  of  unlawful  detainer 
considered,  and  krld  insufficient  to  entitle  plain- 
tiff to  recover.— O'Donohue  v.  Holmes  (Ala.) 
263. 

Attornment  by  n  tenant  of. a  mortgagor  to  the 
purchaser  at  foreclosure  sale  is  no  defense  in  an 
action  by  the  landlord  for  unlawful  detainer. — 
Pugh  v.  Davis  (Ala.)  8. 
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In  an  action  of  unlawful  detainer  there  is 
no  error  in  denying  plaintiffs  offer  to  put  in 
evidence  a  deed  conveying  the  property  to  him. 
— O'Donohue  v.  Holmes  (Ala.)  263. 

Evidence  examined  and  held  that  it  waa  error 
to  direct  verdict  for  defendant.— Barefoot  t. 
Wall  (Ala.)  823. 

Foreclosure. 

Of  chattel  mortgage,  see  "Chattel  Mortgages." 
Of  mechanic's  hen.  see  "Mechanics'  Liens." 
Of  mortgage,  see  "Mortgages." 

Forfeiture. 

Of  franchise,  see  "Corporations." 


FORGERY. 

Indictment  held  insufficient  because  the  for- 
gery charged  was  not  alleged  with  required  cer- 
tainty.—State  v.  Means  (La.)  514. 

Where  a  forged  instrument  was  lost,  and  its 
loss  was  established,  secondary  evidence  thereof 
was  admissible.— State  t.  Means  (La.)  514. 


See 


Former  Jeopardy. 

'Criminal  Law." 


Fraud. 

See  "Deceit";  "Fraudulent  Conveyances." 

FRAUDS.  STATUTE  OF. 

See,  also,  "Specific  Performance." 

Agreement  construed,  and  held  not  to  be  with- 
in the  statute,  as  an  agreement  to  pay  the 
debt  of  another.— C.  Aultman  &  Co.  v.  Fletcher 
(Ala.)  215. 

Code,  {  1732,  requires  both  the  promise  to  pay 
the  debt  of  another  and  the  consideration  to  be 
in  writing.— White  v.  White  (Ala.)  3. 

A  trust  deed  by  an  executor  to  secure  claims 
againFt  himself  and  bis  decedent  is  not  void, 
as  within  the  statute  of  frauds,  unless  it  ap- 
pears that  theie  weie  no  assets  of  his  decedent 
to  pay  such  debt.— Read  v.  Rowan  (Ala.)  211. 

FRAUDULENT  CONVEY- 
ANCES. 

Fraudulent  conveyances  are  valid  between  the 
parties,  and  vest  title  absolutely  in  the  grantee 
as  against  the  grantor.— Kahu  v.  Wilkins  (Fla.) 
584. 

Notice  that  the  mortgagor  was  selling  the 
mortgaged  property  is  not  to  be  imputed  to  the 
mortgagee  merely  because  be  lived  near  the 
place  where  the  property  was  delivered  for  trans- 
portation—Pugh  v.  Harwell  (Ala.)  535. 

Notice  to  a  creditor  at  the  time  of  the  crea- 
tion of  his  debt  of  a  fraudulent  conveyance 
by  the  debtor  does  not  estop  him  from  having 
tae  conveyance  set  aside.— Echols  v.  Peurrung 
(Alu.)  250. 

Sufficiency  of  the  consideration  for  an  agree- 
ment to  assume  and  pay  the  debt  of  another  on 
the  purchase  of  goods  from  such  other. — Nation- 
al Bank  of  the  Republic  v.  Dickinson  (Ala.)  144. 

Where  the  general  intent  is  to  defraud  the 
seller's  creditors,  the  buyer,  if  he  knows  of  it, 
is  charged  with  the  fraud.— Jordan  v.  Collins 
(Ala.)  137. 


What  constitutes. 

The  continued  possession  of  personal  prop- 
erty by  the  vendor  is  inconsistent  with  a  bona 
fide  sale  thereof.— Briggs  v.  Weston  (Fla.»  832. 

On  absolute  sale  of  personalty,  where  the  Ten- 
dor  continues  in  possession,  the  burden  rests  on 
the  vendee  to  explain  the  same.— Briggs  v.  Wes- 
ton (Fla.)  852. 

A  chattel  mortgage  with  an  unrecorded  secret 
trust  construed,  and  held  fraudulent  as  to  the 
mortgagor's  creditors.— Birmingham  Dry  Goods 
Co.  v.  Kelso  (Ala.)  135. 

Evidence  examined,  and  held  that  a  convey- 
ance to  a  debtor's  wife  was  in  fraud  of  cred- 
itors.—Stouts  v.  Stager  (Ala.)  128. 

A  conveyance  by  a  debtor  to  her  daughter 
hda  void  is  to  creditors.  —  Moore  v.  Jeffries 
l-uiss.)  272. 

J  conveyance  by  a  husband  to  bia  wife  of 
property  worth  $6,500  for  a  consideration  t: 
$400,  is  voluntary,  and  invalid  as  to  the  hus- 
band's creditors,  prior  or  subsequent.— Wynne 
v  Mason  (Miss.)  422. 

In  an  action  by  creditors  to  subject  land  con- 
veyed by  a  husband  to  his  wife,  held  that  the 
conveyance  was  fraudulent— Wynne  v.  Mason 
(Miss.)  422. 

A  sale  of  a  stock  of  goods  in  payment  of  a 
preexisting  debt,  without  inventory,  and  with- 
out inspection  of  the  goods  by  the  vendee,  hdd 
not  fraudulent.— Cocke  v.  Carrington  Shoe  Co. 
(Miss.)  683. 

An  insolvent's  mortgage  on  a  crop  and  provi- 
sions is  not  void  though  it  was  understood  that 
the  mortgagor  would  consume  the  provisions  in 
planting  and  harvesting  the  crop.— Pugh  v.  Har- 
well (Ala.)  535. 

A  debtor  may  give  a  preference  to  hia  wife- 
National  Bank  of  the  Republic  v.  Dickinson 
(Ala.)  144. 

Where  a  sale  was  in  secret  trust,  it  was  fraud- 
ulent as  to  creditors.— Jordan  v.  Collins  (Ala.) 
137. 

Action  te  set  aside. 

Rights  of  Judgment  creditor  to  proceed  by 
bill  to  have  a  subsequent  alleged  fraudulent 
transfer  of  stock  by  the  judgment  debtor  to 
his  wife  set  aside.— Ladd  v.  Smith  (Ala.)  105. 

Instructions  in  an  action  to  set  aside  a  convey- 
ance as  fraudulent  considered. — Bank  of  Com- 
merce v.  Eureka  Brick  &  Lumber  Co.  (Ala.) 
000. 

Evidence  examined,  and  held,  mat  the  ques- 
tion of  fraud  in  the  conveyance  of  assets  by  an 
insolvent  was  for  the  jury.— Bank  of  Commerce 
v.  Eureka  Brick  &  Lumber  Co.  (Ala.)  600. 

Evidence  in  an  action  to  set  aside  a  sale  of 
goods  foi  fraud  held  sufficient  to  entitle  plaintiff 
to  a  decree.— National  Bank  of  the  Republic  v. 
Dickinson  (Ala.)  144. 

Pleading  and  evidence. 

Complaint  in  an  action  to  set  aside  a  con- 
veyance held  to  sufficiently  aver  fraud.— Echols 
v.  Peurrung  (Ala.)  250. 

Bill  in  an  action  to  set  aside  a  fraudulent  con- 
veyance construed,  and  held  sufficient.— Beali 
v.  Lehman-Durr  Co.  (Ala.)  230. 

Presumption  of  fraud  from  continued  pos- 
session is  overcome  by  proof  that  the  vendors 
held  ab  agents  of  the  vendee.— Troy  Fertiliser 
Co.  v.  Norman  (Ala.)  201. 

Where  the  buyer  pays  an  adequate  price,  the 
burden  is  on  plaintiff  to  show  fraud  on  the  sell- 
er's part  and  knowledge  of  it  on  the  buyer's. 
—Jordan  v.  Collins  (Ala.)  137. 

The  burden  is  on  a  wife  receiving  a  convey, 
ance  from  a  stranger  to  show  that  the  consid- 
eration did  not  come  from  her  husband.— Kel- 
ley  v.  Connell  (Ala.)  0. 
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In  an  action  by  subsequent  creditors  to >  set 
aside  a  conveyance  as  frandnlent  the  burden 
of  proof  is  on  plaintiffs.— Wynne  t.  Mason 
(Miss.)  422. 

Evidence  that  the  vendors  had  expended  large 
sums  in  their  business  is  admissible  to  show 
that  a  sa'e  was  not  made  in  contemplation  of 
insolvency.  —  Troy  Fertilizer  Co.  v.  Norman 
(Ala.)  Sua. 

The  sale  of  mortgages  for  the  amount  due 
to  one  who  resold  the  property  to  the  mortgagor 
is  not  evidence  of  fraud  as  against  the  mort- 
gagee, where  the  transactions  were  distinct.— 
Pugh  v.  Harwell  (Ala.)  535. 

The  fact  that  all  the  cotton  raised  on  the 
plantation  was  not  subjected  to  a  mortgage  on 
the  crop  is  not  evidence  of  the  reservation  of  a 
benefit  to  the  mortgagor,  where  it  appeared  that 
others  had  an  interest  in  said  crop.— Pugh  v. 
Harwell  (Ala.)  535. 

Evidence  of  fraudulent  conveyances  in  other 
places  is  inadmissible  to  show  the  fraudulent 
character  of  the  conveyance  in  question.— Uhler 
v.  Adams  (Miss.)  367. 

On  the  issue  as  to  whether  a  sale  was  fraud- 
ulent as  to  creditors,  evidence  of  dealings  be- 
tween the  vendor  and  vendee  in  other  transac- 
tions is  inadmissible.— Cocke  v.  Carrington 
Shoe  Co.  (Miss.)  683. 

Frightening  Horse*. 

See  "Negligence." 

Gambling. 

See  "Gaming." 


GAMING. 

Sales  and  purchases  of  stock  in  which  present 
delivery  is  contemplated  are  not  dealings  in 
"futures."— Western  Union  Tel.  Co.  v.  Little- 
john  (Miss.)  418. 


GARNISHMENT. 

See,  also,  "Attachment";  "Execution";  "Exemp- 
tions." 

Moneys  arising  from  the  sale  of  land  not  used 
for  municipal  purposes,  and  deposited  in  a  bank 
by  the  city  of  Mobile,  are  subject  to  garnish- 
ment against  said  city.— Murphree  v.  City  of 
Mobile  (Ala.)  740. 

An  objection  that  defendant  had  no  standing 
to  move  for  the  discharge  of  the  garnishees  is 
waived  by  the  submission  of  said  motion  to  the 
court.— Murphree  v.  City  of  Mobile  (Ala.)  740. 

Where  judgment  is  rendered  against  a  gar- 
nishee whose  debt  to  defendant  is  a  note  for 
purchase  money  due  on  the  garnishee's  home- 
stead, plaintiff  may  enforce  the  vendor's  lien. — 
White  v.  Simpson  (Ala.)  151. 

An  answer  by  a  debtor,  in  a  suit  by  the  as- 
signee of  the  creditor,  setting  up  a  payment  as 
garnishee  in  an  action  against  the  creditor.  held 
insufficient.— Town  of  Woodlawn  v.  Purvis  (Ala.) 
530. 

A  judgment  against  a  debtor  as  garnishee  is 
no  defense  to  an  action  by  an  assignee  of  the 
creditor,  the  debtor  who  had  notice  of  the  as- 
signment having  failed  to  suggest  the  assignee 
as  a  claimant,  as  required  by  Code.  5 
Town  of  Woodlawn  v.  Purvis  (Ala.)  530. 

On  appeal  of  a  garnishee  from  a  judgment, 
after  quashing  the  garnishment  the  court  can- 
not require  him  to  answer  a  separate  garnish- 
ment on  which  the  justice  had  rendered  no 
judgment.— Franeis-Chenoweth  Hardware  Co. 
v.  Bailey  (Ala.)  10. 


GIFTS. 

A  gift  by  heirs  to  their  mother  of  money 
from  the  estate  is  valid,  without  formal  relin- 
quishment oi  their  interest  therein.— Troy  Fer-> 
tilizer  Co.  v.  Norman  (Ala.)  201. 


GOOD  WILL. 

Covenant  in  sale  of  a  business  for  its  good 
will  and  patronage  held  not  personal,  but  to  in- 
ure to  an  assignee  of  the  purchaser.— Klein  v. 
Buck  (Miss.)  891. 

For  a  breach  of  contract  by  a  vendor  of  his 
liquor  business,  when  he  agreed  to  destroy  his 
license,  the  vendee  cannot  recover  the  value  of 
the  license  under  the  common  counts.— Taylor 
v.  Howard  (Ala.)  311. 


GRAND  JURY. 

It  is  no  objection  to  the  grand  jury  that  the 
slips  of  paper  containing  the  names  of  jurors 
had  written  thereon  "Co."  instead  of  "county." 
— Fincher  v.  State  (Ala.)  694. 

A  motion  to  quash  for  irregularities  in  the 
selection  of  the  grand  Jury  is  properly  overruled 
where  there  is  no  evidence  of  such  irregular- 
ities.—Smith  v.  State  (Miss.)  116. 

Grant. 

See  "Public  Lands." 


GUARANTY. 

The  piea  in  an  action  on  a  guaranty  to  pay 
for  goods  sold  to  a  third  person  considered,  and 
held  to  constitute  a  defense.— Frank  v.  Wil- 
liams (Fla.)  851. 


GUARDIAN  AND  WARD. 

See,  also,  "Infancy  " 

A  bond  given  by  a  guardian  on  his  appoint- 
ment i_  not  discharged  by  a  second  bond  given 
by  him  on  *he  augmentation  of  the  ward's  es- 
tate by  a  new  inheritance.  —  Baum  v.  Lynn 
(Miss.)  428. 


HABEAS  CORPUS. 

Habeas  corpus  may  issue,  though  the  fine,  ex- 
ceeding $300,  has  not  been  actually  imposed.— 
State  v.  Judge  Twenty-First  Judicial  District 
Court  (La.)  902. 

If  the  judgment  is  not  such  as  to  render  it  ab- 
solutely »old.  defendant  cannot  be  relieved  by 
habeas  corpus.— Statt  v.  Klock  (La.)  957. 

A  defender  in  bastardy,  committed  to  jail 
by  a  justice  on  default  of  bail,  is  entitled  to 
habeas  corpus,  under  Code,  |  4761.— Ex  parte 
Charleston  (Ala.)  224. 

Harmless  Error. 

See  "Appeal." 

Hearsay. 

See  "Evidence" 

Heirs. 

See  "Wills." 

Hiring. 

See  "Bailment";  "Master  and  Servant.'* 
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HOMESTEAD. 

Entries  under  federal  lawB.  see  "Public  Ijmda," 

v 

An  hotel  canuot  be  claimed  as  a  homestead, 
though  the  owner  resides  therein.— Turner  v. 
Turner  (Ala.)  210. 

Defendant's  claim  of  homestead,  filed  as  pro- 
vided by  Coae,  f  2616,  not  haviug  been  contest- 
ed, the  property  is  exempt  from  sale  under  ex- 
ecution.—Alilligan  v.  Cox  (Ala.)  734. 

Where  land, conveyed  by  a  stranger  to  a  wife 
was  paid  tor  by  the  husband,  it  is  subject  to 
the  claim  for  homestead  if  within  the  proper 
Talue.-Kelley  v.  Connell  (Ala.)  9. 

Where  a  convey ance  is  set  aside  as  in  fraud 
of  creditors,  the  grantor  need  not  claim  home- 
stead till  after  judgment  setting  the  convey- 
snce  aside  —Kennedy  v.  First  Nat.  Bank  (Ala.) 
396. 

A  building  not  occupied  by  deceased,  but  rent- 
ed, cannot  be  set  aside  to  the  widow,  except 
where  deceased  had  no  homestead,  or  had  tem- 
porarily left  it.— Turner  v.  Turner  (Ala.)  210. 

The  existence  of  a  judgment  lien  superior  to 
homestead  right*  of  a  widow  does  not  deprive 
her  of  the  right  to  a  homestead  allotment— 
Jackson  v.  Sheffield  (Ala.)  106. 

Where  one  owning  a  homestead  took  up  his 
residence  in  another  state  because  of  his  em- 
ployment, but,  after  being  discharged,  did  not 
return,  such  removal  constituted  an  abandon- 
ment of  the  homestead.— Salter  v.  Etnbrcy 
(Miss.)  373. 

Under  Act  1877  (Acts  1876-77,  p.  32;  Code 
18*1,  IS  2607,  2643)  a  child,  during  the  life 
of  'he  widow,  is  not  entitled  to  any  part  of  the 
fee  of  the  homestead,  so  as  to  entitle  her  to  de- 
mand partition  thereof. — Smalley  v.  Chiscnhall 
(Ala.)  739. 

Where  the  wife,  at  the  time  of  executing  a 
mortgage  on  the  homestead,  was  insane,  the 
mortgage  is  void.— 'lbompson  v.  New  England 
mortgage  Security  Co.  (Ala.)  316. 

Where  a  conveyance  including  a  homestead 
in  set  aside  as  fraudulent,  the  debtor  is  stiii  en- 
ti'.ed  to  his  exemption.— Kennedy  v.  First  Nat. 
bank  (Ala.)  396. 


HOMICIDE. 

Murder. 

An  instruction  to  find  defendant  guilty  if  he 
did  U-.>  act  with  formed  desigu  is  erroneous,  as 
the  word  "design"  is  not  equivalent  to  "will- 
fully, deliberately,  maliciously,  and  with  pre- 
meditation."—Burton  v.  State  (Ala.)  284. 

Assault  with  intent  to  kill. 

Where  a  defendant  draws  a  pistol,  and  it  is 
taken  from  him  by  an  officer,  a  refusal  to  charge 
that  unless  he  presented  the  pistol,  he  cauuot 
bt  convicted  of  assault  with  intent  to  kill,  was 
properly  refused.— White  v.  State  (Ala. I  22b". 

Justifiable  and  excusable  homicide. 

The  fact  that  a  person  is  retreating  when  he 
kills  another  doe«  not  show  self-defense.— Dor- 
scy  v.  State  (Ala.i  19J. 

Where  there  was  no  reasonable  appearance  of 
danger  at  the  hands  oi  dot-eased,  or  evidence 
tha  defendaar  could  not  have  retreated  in  safe- 
ty the  jury  should  find  him  guilty.— Dorsey  v. 
State  (Aia.)  199. 

Facts  unknown  to  defendant  at  the  time  of 
the  homicide  were  not  admissible  in  justifica- 
tion.—Robiuson  v.  State  (Ala.)  732. 

Instruction  as  to  the  justification  of  defendant 
on  the  ground  of  self-defense  held  erroneous. — 
Wllburn  t.  State  (MUs.)  676. 


Defendant  could  not  complain  of  an  instruc- 
tion as  to  self-defense  requiring  him  to  show 
impending  danger,  from  which  there  was  no 
"probable '  means  of  escape. — Robinson  v.  State 
(Ala.)  732. 

Evidence. 

The  coat  worn  by  deceased  st  the  time  of 
the  killing  is  admissible  to  show  the  location 
of  the  wound.— Dorsey  v.  State  (Ala.)  198. 

Admissibility  in  evidence  of  letters  found  in 
deceased's  pocket  which  were  in  defendant's 
handwriting.— Burton  v.  State  (Ala.)  284. 

It  may  be  shown  that  defendant  "looked 
paler  than  usual"  a  short  time  after  the  shots 
which  were  supposed  to  have  killed  deceased.— 
Burton  v.  State  (Ala.)  284. 

Evidence  of  un communicated  threats  is  inad- 
missible.—State  v.  Vlckera  (La.)  639. 

Declarations  to  a  jailer  contradictory  of  pre- 
vious confessions  to  him  are  inadmissible. — State 
v.  Jones  (La.)  615. 

Confessions  under  excitement  to  a  jailer  while 
in  confinement  are  admissible.— State  v.  Jones 
(La.)  516. 

Previous  declarations  of  the  accused  are  ad- 
missible to  show  malice. — State  v.  Jones  (La.) 

515. 

Dying  declarations  are  admissible  where  it  is 
shown  they  were  made  under  a  sense  of  death, 
which  soon  thereafter  occurred. — State  v.  Jones 
(La.)  515. 

Trial. 

A  map  showing  the  place  of  the  homicide,  and 
referred  to  by  both  sides  during  the  trial,  may 
properlv  go  to  the  jury.— Burton  v.  State  (Ala.) 

Statements  of  the  prosecuting  attorney  in  his 
argument  as  to  the  definition  of  malice  held  not 
erroneous.— Simon  v.  State  (Ala.)  731. 

A  verdict  finding  defendants  guilty  as  charged, 
but  recommending  one  to  the  mercy  of  the  court, 
is  not  a  verdict— Jenkins  v.  State  (Fla.)  182. 

An  instruction  held  properly  refused  as  requir- 
ing the  jury  to  acquit  unless  they  were  absolute- 
ly certain  o'  the  truth  of  the  criminating  evi- 
dence.—Jackson  v.  State  (Ala.)  728. 

It  was  proper  to  refuse  to  charge  that  defend- 
ant must  havv  intended  to  kill,  in  order  to  he 
guilty,  where,  besides  assault  with  intent  to 
murder,  assault  and  battery  and  simple  assault 
were  chargeu.— Jackson  v.  State  (Ala.)  728. 

Objections  to  instructions  cannot  be  first  raised 
on  a  motion  for  new  trial.— State  v.  Vickers 
(La.)  639. 


HORSE  AND  STREET  RAIL- 
ROADS. 

Evidence  of  neglect  in  employing  a  particular 
motorman  or  furnishing  proper  appliances  to  a 
car  will  not  entitle  plaintiff  to  recover  for  in- 
juries not  caused  by  these  particular  breaches 
of  duty.— Snider  v.  New  Orleans  &  C.  R.  Co. 
(La.)  095. 

Before  attempting  to  cross  the  track  of  an 
electric  car,  a  person  should  ascertain  whether 
the  crossing  can  be  prudently  attempted.— Sni- 
der v.  New  Orleans  &  C.  R.  Co.  (La.)  695. 

A  person  using  a  street  crossing  must  exercise 
a  reasonable  degree  of  care.— McLaughlin  v. 
New  Orleans  &  C.  R.  Co.  (La.)  703. 

A  motorman  has  a  right  to  suppose  that  a  per- 
son, after  being  warned,  would  not  attempt  to 
cross  in  front  of  the  car,  and  too  near  to  pre- 
vent an  accident— McLaughlin  v.  New  Orleans 
&  C.  h.  Co.  (La.)  703. 
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HUSBAND  AND  WIFE. 

Conveyance*  between,  see  "Fraudulent  Convey- 
ances." 

Release  of  dower,  see  "Dower." 

Probate  proceeding*  contradictorily  taken  to 
ascertain  the  value  of  the  net  interest  of  the 
heirs  of  a  wife  in  the  community  are  not  a  sub- 
stitute for  a  sale  of  their  interests.— Abes  t. 
Levy  (La.)  897. 

The  joinder  of  a  wife  in  a  mortgage  by  her 
husband  of  land  conveyed  to  him  by  deed,  re- 
serving in  favor  of  the  wife  a  lien  for  advances 
by  her  to  the  grantor,  will  not  estop  her  from 
asserting  the  priority  of  her  lien  over  that  of 
the  mortgagee.— Curry  v.  American  Freehold 
Land  Mortgage  Co.  of  London  (Ala.)  328. 

Under  Code,  I  2353,  the  surviving  husband  is 
entitled  to  a  life  estate  in  hind  in  which  his 
wife  had  a  separate  estate.  —  Thompson  v. 
Thompson  (Ala.)  247. 

Where  a  husband,  as  his  wife's  agent,  has 
possession  of  notes  belonging  to  her,  and  induces 
her  to  indorse  them,  and  he  sells  them  and  uses 
the  proceeds  himself,  she  has  no  ground  for 
annulling  the  sale  unless  she  was  deceived  by 
her  husband  with  knowledge  of  the  purchaser. 
—Waller  v.  Nelson  (Ala.)  154. 

A  married  woman's  capacity  to  make  a 
verbal  contract  is  restricted  to  such  as  are  con- 
nected with  her  trade,  after  having  the  consent 
of  her  husband  expressed  in  writing,  as  provid- 
ed by  Code  1886,  §  2350.— Strauss  v.  Glass  (Ala.) 
526. 

Where  a  wife  permits  her  husband  to  retain 
the  proceeds  of  sales  of  timber  cut  from  her 
separate  land  without  requiring  from  him  a 
promise  to  account,  a  presumption  arises  that 
they  constituted  a  gift  from  her  to  him.— Ladd 
v.  Smith  (Ala.)  195. 

Where  one,  as  agent  of  his  wife,  borrows 
money  t»  pay  for  supplies  furnished  the  wife, 
she  is  liable  though  the  lender  takes  the  indi- 
vidual note  of  the  husband.— Brooks  v.  Barkley 
(Miss.)  419. 

Until  a  sale  of  real  property  of  a  community, 
a  survivor  is  without  power  to  make  a  full  title. 
—Abes  v.  Levy  (La.)  897. 

Wife's  separate  estate. 

A  deed  of  gift  in  trust  for  the  benefit  of  the 
grantor's  wife  and  children  construed,  and  hdd 
to  create  >n  the  wife  an  interest  in  the  nature 
of  an  equitable  separate  estate,  which  is  not 
subject  to  the  provisions  of  the  Code  relating 
to  the  separate  estate  of  married  women.— Sim- 
mons v.  Richardson  (Ala.)  245. 

Aotioma. 

.A  married  woman  is  presumed  to  have  had 
capacity  to  make  the  contract  on  which  she  is 
sued,  and  therefore  a  plea  of  coverture  without 
additional  averments  is  insufficient.— Strauss  v. 
Glass  (Ala.)  526. 

In  an  action  against  a  married  woman  for 
goods  sold  to  her.  a  plea  that  she  was  engaged 
hi  trade  at  the  time  of  the  purchase,  without  the 
consent  of  her  husband  filed  with  the  probate 
court,  as  required  by  law.  is  insufficient,  as  the 
contract  of  purchase  may  have  been  consented 
to  by  the  husband  in  writing,  which  would  have 
made  it  valid.— Strauss  v.  Glass  (Ala.)  520. 

Separation  and  maintenance. 

A  suit  by  a  wife  for  maintenance  may  be 
maintained  though  a  decree  for  divorce  has  been 
obtained  by  the  husband,  where  the  divorce  is 
void.— Shrader  v.  Shrader  (Fla.)  672. 

A  bi'l  by  a  wife,  under  Rev.  St.  §  I486,  for 
alimony  and  maintenance  may  be  maintained 
by  a  nonresident  wife  if  the  husband  is  a  bona 
fide  resident.— Shrader  v.  Shrader  (Fla.)  672. 
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Impeachment. 

Of  witness,  see  "Witness." 

Implied  Trusts. 

See  "Trusts." 

Imprisonment. 

See  "Bail";  "Criminal  Law." 

INDICTMENT  AND  INFORMA- 
TION. 

See,  also,  "Grand  Jury." 

Particular  crimes,  see  "Burglary";  "Forgery"; 

"Larceny";  "Perjury";  "Robbery." 
Receiving  deposits  after  insolvency,  see  "Banks 

and  Banking." 

An  indictment  in  the  form  prescribed  by  stat- 
ute is  sufficient.— Lewis  v.  State  (Ala.)  693. 

An  indictm  nt  indorsed  "thru"  bill  may  be 
amended  forthwith  on  objection  thereto.— State 
v.  Williams  (La.)  647. 

Under  Ann.  Code.  I  1356,  an  affidavit  char- 
ging the  offense  in  a  prosecution  before  a  mayor 
to  have  been  committed  in  a  certain  county 
was  not  bad  for  failure  to  allege  that  it  was 
committed  within  the  corporate  limits.— Bur- 
nett v  State  (Miss.)  432. 

Where  one  count  charges  sheep  stealing,  and 
the  other  branding  sheep  of  another,  the  state 
will  not  be  required  to  elect  between  the  counts. 
—Howard  v.  State  (Ala.)  bl3. 

Under  an  indictment  for  felonious  assault, 
defendant  may  be  convicted  of  assault  and  bat- 
tery with  a  weapon.— Fleming  v.  State  (Ala.) 

The  charge  of  duplicity  in  an  indictment  must 
be  timely  urged,  and  the  ground  stated.— State 
v.  Means  (La.)  514. 

Indorsement. 

Of  bills  and  notes,  see  "Negotiable  Instruments." 
Of  indictment,  see  "Indictment  and  Informa- 
tion." 

INFANCY. 

See,  also,  "Guardian  and  Ward." 
As  affecting  limitations,  see  "Limitation  of  Ac- 
tions." 

Negligence  of  children,  see  "Negligence." 

A  court  of  equity  has  jurisdiction  to  order  an 
infant's  land  sold  for  the  purpose  of  investing 
the  proceeds,  where  such  sale  and  investment 
would  be  for  the  benefit  of  the  infant.— Gassen- 
heimer  v.  Gassenheimer  (Ala.)  520. 

Propriety  of  refusing  to  decree  a  sale  of  an 
infant's  reversion  in  lands  at  the  suit  of  the 
life  tenant  for  the  purpose  of  investing  the  pro- 
feeds.— Gassenheimer   v.   Gassenheimer  (Ala.) 

520. 

An  agreement  by  an  infant  to  pay  commis- 
sions for  obtaining  a  loan  is  not  ratified  by  a 
ratification  of  the  loan.  —  American  Freehold 
Land-Mortgage  Co.  v.  Dykes  (Ala.)  292. 

Certain  acts  by  one,  after  attaining  majority 
heiil  to  be  a  ratification  of  a  mortgage  given 
during  infancy.— American  Freehold  Land-Mort- 
gage Co.  v.  Dykes  (Ala.)  292. 

Coverture  does  not  affect  the  ratification  of  a 
purchase  made  while  an  infant.  —  American 
Freehold  Land-Mortgage  Co.  v.  Dykes  (Ala.) 
292. 

In  an  action  to  restrain  the  prosecution  of  an 
action  in  ejectraeut.  the  court  does  not  acquire 
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jurisdiction  of  ■  nonresident  infant  defendant 
merely  by  the  appearance  of  defendant's  next 
friend  in  the  action  of  ejectment.— Woods  v. 
Montevallo  Coal  &  Transportation  Co.  (Ala.) 
108. 

Information. 

See  "Indictment  and  Information." 


INJUNCTION. 

Against  execution,  see  "Execution." 

 sale  of  exempt  property,  see  "Exemptions." 

Propriety  of  modifying  a  temporary  injunc- 
tion on  an  answer  setting  up  new  matter  not 
responsive  to  the  bill. — Steiner  t.  SchoLze  (Ala.) 
79. 

The  fact  that  a  contract  provides  for  liqui- 
dated damages  in  the  event  of  a  breach  does  not 
preclude  the  enjoining  of  such  a  breach.— Mc- 
Curry v.  Gibson  (Ala.)  800. 

The  commission  of  waste  by  one  in  possession 
of  land  claiming  adversely  to  plaintiff  may  be 
restrained,  pending  an  appeal  from  a  decree 
adjudging  defendant's  title  to  be  invalid. — 
Woods  t.  Riley  (Miss.)  384. 

In  an  action  to  enjoin  the  breach  of  a  contract, 
the  court  will  not  consider  the  adequacy  of  the 
consideration,  where  the  contract  sets  up  a  suffi- 
cient one.— McCurry  v.  Gibson  (Ala.)  806. 

Propriety  of  restraining  an  action  of  eject- 
ment by  the  purchaser  at  execution  sale,  on 
the  ground  that  the  land  was  a  homestead,  and 
that  such  defense  could  not  be  presented  in 
the  ejectment  suit— Gunn  v.  Hardy  (Ala.)  284. 

Pleading. 

In  an  action  to  enjoin  the  breach  of  a  con- 
tract for  the  sale  of  a  physician's  business,  suffi- 
ciency of  the  answer  as  setting  up  a  violation  of 
the  law  by  plaintiff  in  not  procuring  a  necessary 
license  determined.— McCurry  v.  Gibson  (Ala.) 
806. 

Sufficiency  of  bill  to  enjoin  a  breach  of  a  con- 
tract for  the  sale  of  a  physician's  business  deter- 
mined.—McCurry  v.  Gibson  (Ala.)  806. 

Dissolution. 

Bill  on  motion  to  dissolve  injunction  held  suffi- 
cient.—Louisville  &  N.  R.  Co.  v.  City  of  Besse- 
mer (Ala.)  880. 

Where  a  motion  only  asks  for  the  modification 
of  a  temporary. injunction,  it  is  error  to  order 
the  injunction  dissolved  on  the  failure  of  plain- 
tiff to  comply  with  the  conditions  of  the  injunc- 
tion as  modified.— Steiner  v.  Scholze  (Ala.)  79. 

Code  1892.  ?  572.  prodding  for  5  per  cent, 
damages  on  the  dissolution  of  injunctions  to 
stay  sales  under  deeds  of  trust  or  mortgage, 
does  not  apply  where  by  the  terms  of  the  deed 
no  sale  could  take  place  till  long  after  disso- 
lution.— Wynne  v.  Mason  (Miss.)  422. 

Bonds. 

A  bond  is  ordinarily  not  required  for  the  is- 
suance of  injunction  under  Laws  1881,  c.  3246. 
—Smith  v.  Gufford  (Fla.)  717. 

An  action  at  law  for  damages  may  be  main- 
tained on  an  injunction  bond.— Barber  v.  Levy 
(Miss.)  797. 

Under  Code  1892.  5  572,  in  an  action  to  re- 
cover damages  on  dissolution  of  the  injunction 
staying  a  sale  under  a  deed  of  trust,  the  com- 
plaint must  allege  that  the  value  of  the  prop- 
erty-was not  less  thnn  the  amount  of  the  debt. 
—Barber  v.  Levy  (Miss.)  797. 

INSOLVENCY. 

See,  also,  "Assignment  for  Benefit  of  Creditors"; 

"Fraudulent  Conveyances." 
Of  corporation,  see  "Corporations." 


Proof  of  debt  is  not  afforded  merely  by  the 
insolvent's  books.— Calder  v.  Creditors  (La.)  520. 

The  opposition  to  a  syndic's  account  requires 
proof  of  debts  from  creditors  whose  debts  are 
opposed.— Calder  v.  Creditors  (La.)  520. 

Where  an  insolvent  debtor  sends  goods  out  of 
the  state  to  fill  orders,  the  title  remaining  in  the 
insolvent  until  delivery,  his  property  becomes 
subject  to  attachment.— Queen  City  Maonfg 
Co.  v.  Blalack  (Miss.)  800. 

Where  a  creditor  sells  collaterals  before  a 
dividend  is  declared,  he  is  entitled  to  a  dividend 
only  on  the  amount  nnpaid  after  deducting  the 
collaterals.— Philadelphia  Warehouse  Co.  v.  An- 
niston  Pipe  Works  (Ala.)  43. 

Instructions. 

See  "Trial." 

In  criminal  cases,  see  "Criminal  Law." 


INSURANCE. 

Exemption  of  life  insurance,  see  "Exemptions." 

The  state  has  power  to  adopt  reasonable  rules 
regulating  the  insurance  business  within  the 
state.— Hoad ley  v.  Purifoy  (Ala.)  220. 

In  an  action  for  breach  of  a  contract  to  re- 
new, the  policy  to  be  renewed  is  admissible  to 
show  the  terms  of  the  contract- — Commercial 
Fire  Ins.  Co.  v.  Morris  (Ala.)  34. 

The  fact  that  the  parties  to  a  contract  for 
Insurance  bad  had  previous  dealings  does  not 
show  an  adoption  of  the  provisions  of  the  pre- 
vious dealings,  in  the  absence  of  any  reference 
thereto  in  the  contract.— Commercial  Fire  Ins. 
Co.  v.  Morris  (Ala.)  34. 

Where  an  insurance  agent  advanced  the  pre- 
miums, and  the  insured  failed  to  repay  the  same, 
the  agent  could,  after  canceling  the  policy  and 
receiving  from  the  company  the  unearned  pre- 
mium, recover  the  balance  from  insured. — Cobb 
v.  Keith  (Ala.)  325. 

A  mortgagee  to  whom  a  loss  is  payable  is 
not  bound  by  ar  arbitration  to  which  he  was 
not  a  party.— Georgia  Home  Ins.  Co.  v.  Stein 
(Miss.)  414. 

The  return  of  a  policy  for  the  purpose  of  a' 
change  in  the  verbiage  only  does  not  make  a  new 
contract.— American  Fir»  Ins.  Co.  v.  First  Nat. 
Bank  (Miss.)  931. 

An  insurance  policy  taken  out  by  a  merchant 
on  a  stock  of  goods  at  the  time  the  stock  exceed- 
ed the  limit  covered  by  his  privilege  license  tax. 
is  invalid.— Sun  Mut.  Ins.  Co.  v.  Searlea  (Miss.) 
544. 

An  insurance  on  front  and  rear  buildings  cov- 
ers connecting  walls.— Monteleone  v.  Royal  Ins. 
Co  of  Liverpool  &  London  (La.)  472. 

Neither  a  contract  to  insure,  nor  a  contract  of 
insurance,  nor  an  agreement  to  renew  a  policy, 
is  withiu  tb*  statute  of  frauds.— Commercial 
Fire  Ins.  Co  v.  Morris  (Ala.)  34.. 

Pr-Bumption  chat  the  provisions  of  an  existing 
policy  were  adopted  in  making  an  agreement  to 
renew.— Commercial  Fire  Ins.  Co.  v.  Morris 
(Ala.)  34. 

In  an  action  on  a  contract  to  insure  or  to  re- 
new a  policy,  an  allegation  of  a  breach  of  such 
contract  is  necessary.— Commercial  Fire  Ins. 
Co.  v.  Morris  (Ala.)  34. 

Application. 

Where  a  husband,  in  an  application  for  in- 
surance on  his  wife's  property,  falsely  repre- 
sented that  be  was  owner,  his  wife  cannot  re- 
cover the  insurance.— Pelican  Ins.  Co.  v.  Smith 
(Ala.)  105. 
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Conditions  in  paliey. 

The  fact  that  insured  erected  an  addition  to 
the  building  in  which  the  insured  property  was 
situated  does  not  show  an  increase  of  risk,  with- 
out any  evidence  as  to  the  distance  between  the 
addition  and  the  other  buildings. — Mitchell  v. 
Mississippi  Home  Ina.  Co.  (Miss.)  86. 

The  failure  of  insured  to  keep  his  inventories 
and  accounts  in  an  iron  safe,  as  required  by  the 
policy,  does  not  render  the  policy  void,  where 
the  company  knew  at  the  time  the  policy  was 
issued  that  insured  had  no  safe,  and  intended  to 
keep  the  inventory  and  accounts  in  the  building 
occupied  by  the  insured  goods.— Mitchell  v.  Mis- 
sissippi Home  Ins.  Co.  (Miss.)  86. 

Previous  dealings  of  the  insured  with  the  in- 
surer's agent  are  admissible  to  show  a  waiver 
of  payment  of  premium  by  the  agent. — Commer- 
cial Fire  las.  Co.  v.  Morris  (Ala.)  84. 

Where  the  company  consented  to  a  mortgage, 
its  subsequent  renewal  is  not  a  breach  of  con- 
dition against  further  incumbrance.— Georgia 
Home  Ins.  Co.  v.  Stein  (Miss.)  414. 

Where  a  mortgage  was  payable  in  install- 
ments, a  subsequent  reloan  of  an  installment 
*s  no*  a  breach  of  a  condition  against  further 
incumbrance.— Georgia  Home  Ins.  Co.  v.  8tein 
(Miss.)  414 

Where  defendant's  agent  has  knowledge  of 
other  insurance,  in  violation  of  the  conditions 
of  a  policy,  and  makes  a  change  in  such  policy, 
and  returns  it,  the  breach  of  the  condition  is 
waived.— American  F:re  Ins.  Co.  v.  First  Nat. 
Bank  (Miss )  031 

Proof  and  payment  of  loss. 

When  proofs  of  loss  are  furnished,  and  a  ne- 
gotiation ends  in  n  disagreement,  it  is  no  de- 
fense that  plana  were  not  furnished  by  the  in- 
sured.— Monteleone  v.  Royal  Ins.  Co.  of  Liver- 
pool &  Londou  (La.)  472. 

The  fact  that  the  insurer  was  furnished  with 
a  statement  of  loss  may  be  shown  by  parol  evi- 
dence.— Commercial  Fire  Ins.  Co.  v.  Morris 
(Ala.)  34. 

Where  a  partially  burned  building  is  con- 
demned by  the  proper  authorities,  the  insured 
may  claim  a  tot.nl  loss,  and  the  indemnity  ia 
the  value  of  the  building. — Monteleone  v.  Roy- 
al Ins.  Co.  of  Liverpool  &  London  (La.)  472. 

Actions  on  policies. 

In  an  action  on  an  insurance  policy,  a  plea  al- 
leging that  defendant  failed  to  keep  his  inven- 
tories and  account  in  an  iron  safe,  as  required 
by  the  policy,  is  no  defense  to  the  whole  action, 
where,  in  addition  to  the  stock  of  goods,  the  pol- 
icy covers  fixtures  and  furniture.— Mitchell  v. 
Mississippi  Home  Ins.  Co.  (Miss.)  86. 

Where  defendant  pleads,  in  an  action  on  a  pol- 
icy, the  violation  of  the  iron-safe  clause,  a  re- 
ply alleging  tht  desruct.on  of  the  safe  by  fire 
states  a  good  deiense  — Sneed  v  British  Ameri- 
ca Aasur  Co.  (Miss.)  928. 

Accident  Insurance. 

A  stipulation  that  an  action  on  an  accident 
policy  must  be  brought  within  six  months  is 
valid,  and  the  time  runs  from  the  filing  of  the 

S roofs.— Provident  Fund  Soc.  v.  Howell  (Ala.) 
11. 

Insurance  companies. 

Acts  1886-87  p.  85,  regulating  insurance 
companies,  applies  only  to  chartered  companies, 
and  not  to  unincorporated  associations. — Hoad- 
ley  v  Purifoy  (Ala.)  220. 

Acts  1886-87.  p  105.  requiring  all  insurance 
companies  not  organised  under  the  laws  of  the 
state  U  pay  a  license  tax.  applies  only  to  foreign 
incorporated  insurance  companies,  and  not  to 
foreign  unincorporated  insurance  associations. 
— Hoadley  v.  Purifoy  (Ala.)  220. 


INTEREST. 

3ee,  also,  "Usury." 

A  contract  by  which  a  railroad  company 
agreed  to  pay  i  bank  a  certain  sum  as  security 
for  the  amount  that  the  bank  might  pay  on  the 
company's  checks  construed,  and  held  to  im- 
port the  payment  of  interest  on  the  amounts 
paid  on  the  checks,  not  from  the  date  of  the- 
contract,  but  only  from  the  times  of  payment. 
—First  Nat.  Bank  v.  Savannah,  F.  &  W.  By- 
Co.  (Fla.)  345. 

Interstate  Commerce  Act. 

See  "Constitutional  Law." 

Intervention. 

In  attachment,  see  "Attachment" 
In  execution,  see  "Execution." 

Intestacy. 

See  "Executors  and  Administrators." 

INTOXICATING  LIQUORS. 

A  sate  of  wine  made  from  grapes  is  a  sale  of 

vinous  or  alcoholic  liquor.— Rey felt  v.  State- 
(Miss.)  025 

A  local  option  -lection  is  not  controlled  by 
Const.  8  246.  no;  is  it  a  "matter"  submitted  for 
determination  by  the  electors  within  the  ordi- 
nance of  the  convention. — Lehman  v.  Porter 
(Miss.)  020. 

Verdict  on  trial  for  selling  liquors  without  a 
license  examined,  and  held  sufficiently  definite. 
—Sampson  v.  State  (Ala.)  207. 

On  trial  tor  illegal  sales,  evidence  that  de- 
fendant bad  a  license  from  the  United  State* 
was  admissible.— Burnett  v.  State  (Miss.)  482. 

A  druggist  in  good  faith  selling  tincture  of 
ginger  as  a  medicine,  cannot  be  convicted  of 
selling  intoxicating  liquors  because  the  buyer  di- 
luted the  drug  with  water,  and  drank  it  as  an 
intoxicant.— Bertrand  v.  State  (Miss.)  545. 

Intoxication. 

As  ground  for  avoiding  marriage,  see"  Marriage." 

Issues. 

See  "Pleading";  "Trial." 

Joinder. 

Of  causes  of  action,  see  "Action." 

Judge. 

See  "Courts";  "Justices  of  the  Peace."  . 
Mandamus  to,  see  "Mandamus." 

JUDGMENT. 

Against  executor,  see  "Executors  and  Adminis- 
trators." 

Appealable  judgments,  see  "Appeal." 
Decision  on  appeal,  see  "Appeal/* 
Decree  of  foreclosure,  see  "Mortgages.'* 

A  decree  in  favor  "of  the  present  administra- 
tor de  bonis  non,"  there  being  no  such  admink*- 
trator,  is  void  on  its  face.— Martin  v.  Atkinson 
(Ala.)  888. 

Under  Act  1828,  when  the  sheriffs  return 
shows  service  on  one  defendant,  and  that  the 
others  are  nonresidents,  plaintiff  may  take  jsdg* 
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ment  against  the  defendant  served.— Bacon  v. 
Green  (Fla.)  870. 

A  decree  of  a  federal  court  will  not  be  held 
TOid  where  it  does  not  appear  beyond  contro- 
versy that  the  federal  court  did  not  have  juris- 
diction.—Uoodsell  t.  Delta  &  Pine  Land  Co. 
(Miss.)  462. 

Where  court  has  jurisdiction,  the  enforcement 
of  its  judgment,  though  erroneous,  will  not  be 
enjoined.— A.  B.  Smith  Co.  T.  Bank  of  Holmes 
County  (Miss.)  847. 

Where  the  action  to  revive  the  judgment  waa 
commenced  within  the  period  of  limitation,  a 
reinscriLtion  of  the  judgment  made  after  the 
expiration  or  that  period  took  effect  from  the 
date  the  action  was  commenced.— Fitzpatrick 
v.  Leake  (La.)  649. 

By  default. 

A  note  stipulating  for  attorney's  fees  will  sup- 
port a  default  judgment,  including  such  fees, 
without  a  writ  of  inquiry.— Ledbetter  &  Co. 
Land  &  Loan  Ass'n  v.  Vinton  (Ala.)  692. 

Under  Code,  |  27G9,  it  is  not  necessary,  on  de- 
fault, to  offer  proof  of  the  execution  of  a  note 
in  the  tnauner  alleged  in  the  complaint— Led- 
better &  Co.  Land  &  Loan  Ass'n  v.  Vinton 
(Ala.)  092. 

On  default,  where  the  action  is  not  founded  on 
a  liquidated  demand,  the  court  can  refer  the  case 
to  a  jury  during  term  time,  to  assess  the  dam- 
ages.—Parkhursl  v.  Stone  (Fla.)  596. 

A  judgment  after  default  in  a  suit  on  a  bond, 
without  the  production  of  the  bond  or  proper 
evidence  of  it,  is  erroneous.— West  v.  Fleming 
(Fla.)  587. 

Judgment  as  by  default  could  not  be  entered' 
against  a  party  merely  because  of  his  contempt, 
without  giving  him  notice  of  the  charge  and  an 
opportunity  to  purge  himself.— Palmer  v.  Palmer 
(Fla.)  72( 

Operation  and  effect. 

A  garnishee  cannot  attack  the  validity  of  a 
judgment  against  defendant  in  a  proceeding  to 
enforce  it  unless  the  judgment  is  void  on  its 
face.—  White  v.  Simpson  (Ala.)  151. 

Where  a  motion  to  set  aside  a  default  judg- 
ment is  continued  until  the  next  term,  the  judg- 
ment does  not  become  final  and  a  lien  on  defend- 
ant's land  until  after  the  motion  is  decided.— 
Crane  v.  Richardson  (Miss.)  542. 

A  creditor  holding  a  judgment  on  land  sub- 
ject to  a  mortgage  has  no  lien  on  money  paid 
by  the  mortgagor  to  the  mortgagee  in  excess  of 
the  debt.— Raisin  Fertilizer  CO.  v.  Bell  (Ala.) 
168. 

Judgment  based  on  sustaining  of  demurrer  to 
the  merits  is  an  adjudication  barring  second  ac- 
tion.—Straw  v.  Illinois  Cent.  R.  Co.  (Miss.)  847. 

In  the  absence  of  fraud,  a  judgment  la  con- 
clusive upon  other  creditors  of  the  judgment 
debtor  as  to  the  amount  of  the  debt. — Moore  & 
Handley  Hardware  Co.  v.  Curry  (Ala.)  46. 

A  judgment  foreclosing  a  mechanic's  lien  is 
not  conclusive  as  against  a  mortgagee  not  a 
party  thereto.— I^eftwich  Lumber  Co.  v.  Flor- 
ence Mutual  Building,  Loan  &  Savings  Ass'n 
(Ala.)  48. 

A  judgment  for  defendant  in  an  action  by  a 
mortgagor  against  a  tax  purchaser  to  annul  a 
tax  deed,  did  not  bar  an  action  by  a  purchaser 
at  foreclosure  sale  against  the  tax  purchaser  for 
the  same  purpose.— Logan  v.  Stieff  (Fla.)  762. 

An  action  for  breach  of  covenant  of  seisin  Is 
not  a  bar  to  an  action  for  breach  of  covenant 
in  the  same  deed  against  incumbrances.— Moore 
v.  Johnston  (Ala.)  825. 

Amendment  and  correction. 

A  judgment  may  be  amended  to  conform  to 
the  description  of  the  plaintiff  as  shown  by  the 
complaint.— Garner  v.  Garner  (Ala.)  169. 
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It  appearing  that  the  judgment  was  through 
mistake  entered  against  but  one  of  the  defend- 
ants, the  entry  was  properly  amended  so  as  to 
show  a  recovery  against  both.— Burdeahaw  v. 
Comer  (Ala.)  556. 

Vacation. 

Evidence  in  an  action  to  set  aside  a  judgment 
kdd  insufficient  to  support  a  decree  for  plaintiff. 
— Tillia  v.  Preatwood  (Ala.)  134. 

Judicial  Notice. 

See  "Evidence." 

Judicial  Sales. 

By  executor  and  administrator,  aee  "Executors 
and  Administrators  " 

Jurisdiction. 

See  "Coorta." 

JURY. 

See,  also,  "Grand  Jury." 

Custody  and  conduct  of,  in  criminal  cases,  see 

"Criminal  Law." 
Taking  case  from  jury,  see  "TriaL" 
Trial  by,  see,  also,  •'Constitutional  Law." 

Where  a  juror  on  the  jury  in  another  case  is 
drawn  in  a  crimi-ial  trial,  the  judge  may  direct 
his  name  to  be  set  asidD  —  Dorsey  v.  State  (Ala.) 
199. 

Defendant  is  not  entitled  to  draw  a  juror  en- 
gaged in  the  trial  >f  another  case.— Prater  v. 
State  (Ala.)  2^8. 

The  fact  that  prosecuting  witness  was  one  of 
the  jury  commissioners  is  not  ground  for  quash- 
ing the  venire,  in  absence  of  evidence  that  be 
drew  the  jury. -Prater  v.  State  (Ala.)  238. 

Defendant  was  properly  required  to  go  to 
trial,  though  five  of  the  special  venire  men  were 
engaged  in  another  case.— Goodwin  v.  State 
(Ala.)  694. 

Testimony  of  a  juror,  on  voir  dire  examina- 
tion, that  he  is  a  member  of  the  "Mobile 
Cadets,"  without  additional  proof  that  such 
cadets  were  part  of  the  rtate  troops,  does  not 
authorize  the  court  to  excuse  the  juror.— Simon 
v.  State  (Ala.)  731. 

A  reversal  cannot  be  had  on  account  of  a  re- 
lationship of  a  juror  to  a  party  where  such 
relational!!),  was  known  when  he  was  accepted, 
and  no  bias  is  shown.— Larkin  v.  Baty  (Ala.) 

666. 

That  the  name  of  a  juror  on  a  venue  served 
on  accused  was  "P.  J.  Cauley,  County,"  while 
the  paper  drawn  from  the  jury  box  contained 
only  "P.  J.  Cauley,  Co  No.  8,  is  not  ground 
for  challenge. — Simon  v.  State  (Ala.)  73L 

Under  the  act  creating  the  city  court  of  An- 
niston.  where  defendant  enters  a  case  on  the 
jury  docket  without  a  written  demand  on  the 
pleading  for  a  jury,  the  right  is  waived. — Ex 
parte  Ansle>  (Ala.)  242. 

Sufficiency  of  a  pita,  in  an  action  founded  on 
•  mortgage,  to  entitle  defendant  to  have  the 
amount  of  the  mortgage  debt  assessed  by  a 
jury— Powell  v.  Crawford  (Ala.)  302. 


JUSTICES  OF  THE  PEACE. 

Power  to  take  acknowledgment,  see  "Acknowl- 
edgment" 

A  justice  who  is  recused  is  incompetent  to 
make  any  ordei  except  one  of  recusation  and 
assignment  to  some  other  justice.  —  State  v. 
Patin  (La.)  622. 


Digitized  by  Google 


Justifiable  Homicide. 

Sec  "Homicide." 

Laches. 

See  "Equity." 
LANDLORD  AND  TENANT. 

See,  also,  "Forcible  Entry  and  Detainer." 
Adverse  possession  by  tenant,  see  "Adverse  Pos- 
session. 

Where  a  landlord  shuts  off  the  electric  lights, 
and  abandons  the  elevator,  contrary  to  the  lease, 
the  tenant,  if  he  remains,  is  liable  on  the  basis 
of  the  change  in  the  building.— Crossthwaite  v. 
Caldwell  (Ala.)  47. 

Where  school  lands  were  leased  for  99  years, 
and  the  school  officers  made  a  void  lease  to  an- 
other person,  who  took  possession  thereunder, 
the  latter  could,  as  against  the  school  officers,  set 
up  his  right  to  the  terms  of  the  first  lease  by  ad- 
verse possession  against  the  lessee  therein.— 
Jones  v.  Madison  County  (Miss.)  87. 

Under  Code,  ft  2498,  a  Wsee  of  a  plantation 
is  entitled  to  have  th«i  rent  apportioned  on  the 
destruction,  by  fire,  without  his  fault,  of  a  gin 
house,  in  the  proportion  that  the  value  of  the 
use  of  the  gin  houpe  bore  to  the  value  of  the 
nse  of  the  whole  premises.— Taylor  v.  Hart 
(Miss.)  546. 

Priority  of  liens  between  an  attaching  cred- 
itor of  a  lessee  and  the  attachment  of  the  lessor 
foi  rent— Garrison  v.  Webb  (Ala.)  297. 

A  landlord  may  assign  bis  claim  for  rent,  and 
invest  the  assignee  with  all  his  remedies  for  its 
enforcement.— Ballard  v.  Mayfield  (Ala.)  29. 

In  a  suit  by  a  lessor  for  possession,  a  citation 
to  answer  after  three  days  is  authorized  by  Rev. 
St.  H  2155.  2156.- Ward  v.  Stnkelum  (La.)  508. 

Where  a  lease  was  canceled  by  mutual  consent, 
but  the  lessee  refused  to  surrender  possession 
on  demand,  a  general  affirmative  charge  for 
plaintiff,  in  an  action  of  unlawful  detainer, 
should  be  given.— Elliott  v.  Round  Mountain 
Coal  &  Iron  Co.  (Ala.)  689. 

The  Hen  of  one  renting  on  shares  for  supplies 
on  the  crop  of  his  covenant  is  superior  to  a  lien 
of  one  furnishing  hbor  for  su.-h  cotenant  on  an 
agreement  to  share  in  such  cotenant's  share  of 
the  crop.— Gardner  v.  Head  (Ala.)  551. 


LARCENY. 

See,  also,  "Embezzlement";  "Robbery." 

Where  defendant  was  given  property  by  the 
prosecuting  witness,  to  be  delivered  at  the  hit- 
ter's hoase,  and  defendant  sold  it,  he  is  guilty 
of  larceny. — Holebrook  v.  State  (Ala.)  109. 

Evidence  examined,  and  held  admissible  on 
the  question  of  motive.— Prater  v.  State  (Ala.) 
238. 

On  trial  for  feloniously  carrying  away  stand- 
ing corn,  the  fact  that  the  field  was  watched 
the  night  prior  to  the  alleged  crime  is  imma- 
terial.— Newborn  v.  State  (Ala.)  206. 

Under  a  statute  making  it  larceny  to  carry 
away  the  outstanding  crop  of  another,  the  in- 
tent with  wnich  the  crop  was  taken  is  imma- 
terial, when  ihe^e  is  no  claim  of  right.— New- 
som  v.  State  (Ala.)  206. 

Evidence  that  defendant,  when  asked  for  the 
key  to  the  corn  crib  in  which  the  property  was 
found,  stated  tha:  be  bad  lost  it,  is  admissible. 
-Hubbard  v.  State  (Ala.)  225. 

As  the  crime  of  taking  away  outstanding 
crops  is,  by  statute,  grand  larceny,  the  value 
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of  the  crops  is  immaterial.— Newsom  v.  State 
(Ala.)  206 

On  a  trial  for  larceny,  it  is  proper  to  permit 
the  papers  connected  with  the  proceeding  for 
incorporation,  which  were  all  regular,  to  be 
read  to  the  jary  on  the  issue  of  the  owner's  cor- 
porate entity.— Smith  v.  State  (Ala.)  694. 

On  trial  for  sheep  stealing,  evidence  that  the 
marks  on  prosecutor's  sheep  had  been  changed 
to  those  of  defendant  is  admissible. — Howard  v. 
State  (Ala.)  813. 

Where  an  indictment  charges  larceny  in  one 
count  and  receiving  stolen  goods  in  another,  the 
state  will  not  be  required  to  elect  on  which 
count  it  will  try  defendant.— Orr  v.  State  (Ala.) 
142. 

An  instruction  as  to  the  presumption  of  guilt 
from  the  possession  of  stolen  property  held  er- 
roneous.—Orr  v.  State  (Ala.)  142. 

A  charge  as  to  the  effect  of  possession  of 
stolen  goods  construed,  and  held  erroneous.— 
Webb  v.  8tate  (Ala.)  491. 


LASCIVIOUS  COHABITATION. 

Evidence  held  admissible  on  a  trial  for  lasciv- 
ious cohabitation.— Wright  v.  State  (Ala.)  941. 

A  request  to  charge  that  occasional  acts  of 
illicit  intercourse  dr  nor  constitute  lascivious  co- 
habitation, was  properly  denied.  —  Wright  v. 
State  (Ala.)  941. 

Laws. 

See  "Statutes." 

Leading  Question. 

See  "Witness  " 

Leases. 

See  "Landlord  and  Tenant." 

Legacies. 

See  "Wills." 

Levy. 

Of  attachment,  see  "Attachment" 

libel  and  Slander. 

Exemplary  damages  for  slander,  see  "Damages." 


LICENSE. 

Of  building  association,  see  "Building  and  Loan 

Associations." 
Of  shows,  see  "Theaters  and  Shows." 

The  payment  cf  a  privilege  tax.  under  Code, 
S3  3390,  3401,  dates  from  the  first  of  the  month 
in  which  it  is  issued,  and  validates  a  contract 
made  prior  to  its  ac  ual  issuance— American 
Fire  Ins  Co.  v.  First  Nat  Bank  (Miss.)  931. 

An  insuranca  policy  on  goods  of  a  merchant  is 
a  contract  with  reference  to  his  business,  within 
Code,  6$  3390.  3401  —American  Fire  Ins.  Co.  v. 
First  Nat.  Bank  (Miss.)  931. 

The  legality  of  a  license  is  contested  where  it 
is  alleged  that  there  is  no  law  under  which  it 
can  be  impcsf  'l.— State  v.  Lundie  (La.)  630. 

Hens. 

For  rent,  see  "Landlord  and  Tenant." 

Of  attachment,  see  "Attachment." 

Of  judgment  see  "Judgment." 

Of  mortgage,  see  "Mortgages." 

Of  vendor,  see  "Sale" ;  "Vendor  and  Purchaser." 
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LIMITATION  07  ACTIONS. 

See,  also,  "Advene  Possession.'' 
To  recover  dower,  see  "Dower." 

An  acknowledgment  of  liability  on  a  judg- 
ment does  not  remove  tbe  bar  of  the  statute.— 
Berkson  v.  Cox  (Miss )  934 

A  note  under  seal  is  not  barred  in  six  years. — 
Garner  v.  Toney  (Ala.)  16L 

The  three  and  six  years  'imitations  are  no 
defense  to  an  action  to  Bet  aside  a  fraudulent 
conveyance.— Stouts  v.  Huger  (Ala.)  126. 

A  bill  ror  the  enforcement  of  a  trust  resulting 
from  the  purchase  by  an  agent  of  tax  certifi- 
cates of  bis  principal's  property  is  not  governed 
by  Code.  §  606.— Waller  v.  Jones  (Ala.)  277. 

Action  by  infant  for  the  death  of  bis  father 
mus*  be  brought  within  one  year  thereafter. — 
Foster  v.  Yasoo  &  M.  V.  R.  Co.  (Miss.)  380. 

Under  Code  1880,  ?  2683.  an  action  by  or 
against  a  decedent  will  becom?  barred  without 
reference  to  the  appointment  of  an  administrator 
or  executor  of  his  estate.— Hughston  v.  Nail 
(Miss.)  920 

The  grantee  in  a  fraudulent  conveyance  can- 
not set  up  limitations  as  a  defense  to  the  cred- 
itor's claim.— Stouts  v.  Huger  (Ala.)  126. 

Liquidated  Damages. 

See  "Damages." 

Local  Option. 

See  "Intoxicating  Liquors." 

MANDAMUS. 

Mandsmus  will  not  lie  to  compel  the  granting 
of  a  motion  to  dismiss  an  attachment  for  Insuffi- 
ciency of  the  attachment  bond.— Ex  parte  Mc- 
Kissack  (Ala.)  140. 

Mandamus  is  the  proper  remedy  to  compel  a 
court  to  exercise  jurisdiction.  —  State  v.  Call 
(Fla.)  771;  Same  v.  Hocker  (Fla.)  767. 

Mandamus  will  not  lie  from  the  supreme 
court  to  coerce  the  circuit  court  of  appeals  to 
reinstate  a  case  dismissed  for  wsnt  of  juris- 
diction and  try  the  same  on  the  merits.— State 
v.  Judges  of  First  Circuit  Court  of  Appeals  (La.) 
610. 

Mandamus  will  not  lie  to  vacate  an  order  to 
pay  over  proceeds  in  the  officer's  hands  to  one 
party  at  the  instance  of  a  stranger  to  the  pro- 
ceedings in  which  the  order  was  made.— Gar- 
rison v.  Webb  (Ala.)  297. 

Mandamus  is  the  proper  remedy  to  compel 
the  probate  judge  to  hear  a  writ  of  habeas  cor- 
pus to  release  one  committed  in  bastardy  for 
default  of  bail.  —  Ex  parte  Charleston  (Ala.) 
224. 

Where  the  supreme  court  reversed  a  case  for 
a  defect  of  form,  and  remanded  it  for  further 
proceedings,  mandamus  would  issue  to  compel 
the  lower  court  to  correct  the  defect.— State  v. 
Call  (Fla.)  771. 

Whether  a  law  conferring  jurisdiction  on  a 
court  was  constitutional  could  be  raised  in  a 
proceeding  to  compel  the  court  to  take  such 
jurisdiction.— State  v.  Hocker  (Fla.)  767. 

Propriety  of  refusing  a  mandamus  requiring 
county  commissioners  to  turn  over  a  portion  of 
a  tax  levied  on  property  within  cities  to  the 
cities  for  road  purposes.  -Comminsioners  of  Du- 
val County  r.  City  of  Jacksonville  (Flu.)  339. 

Petition  to  compel  supervisors  to  recanvass 
election  returns,  and  declare  relator  elected,  held 
insufficient.— State  v.  Cobb  (Ala.)  532. 


The  city  council  was  not  a  necessary  party  to 

a  proceeding  to  enforce  collection  of  a  tax  by 
the  city  tax  collector  under  an  ordinance.— -State- 
v.  O'Kelly  (La.)  757. 

MARRIAGE. 

See,  also,  "Divorce";  "Dower";  "Homestead"; 
"Husband  and  Wife." 

To  avoid  a  marriage  for  intoxication  of  a  par- 
ty, it  must  appear  that  the  party  was  Don  com- 
pos mentis.— Prine  v.  Prine  (Fla.)  781. 

A  marriage  by  one  against  whom  a  decree  of 
divorce  had  been  rendered  prohibiting  z  a  remar- 
riage is  not  void.— Crawford  v.  State  (Miss.)  848. 

An  invalid  marriage  may  be  ratified.— Prine  v. 
Prine  (Fla.)  781. 

The  court  may  grant  alimony  in  an  action  to 
annul  a  marriage.— Prine  v.  Prine  (Fla.)  78L 

Married  Woman. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

See,  also,  "Principal  and  Agent." 

Measure  of  damages  for  injuries  to  servant,  see- 
"Damages." 

Measure  of  damages  in  an  action  for  enticing 
away  a  servant,  under  Code  1892,  S  1068,  de- 
termined.—Chrestman  v.  Russell  (Miss.)  656. 

The  lessor  of  a  railroad  is  not  liable  to  an  em- 
ploye of  the  lessee  for  defects  in  appliances. 
— Buckner  v.  Richmond  &  D.  R.  Co.  (Mi*s> 
449. 

Master's  liability  to  third  persons. 

When  express  company  liable  for  tort  of  serv- 
ant.—Richberger  v.  American  Exp.  Co.  (Miss.> 
922. 

A  railway  company  is  not  liable  for  the  lan- 
guage and  conduct  of  one  of  its  foremen,  in- 
juring the  business  of  a  grocer  of  whom  the 
employes  of  the  company  are  disposed  to  buy.— 
Graham  v.  St.  Charles  St  R.  Co.  (La.)  707. 

A  telegraph  company  is  lisble  for  the  acts  of 
its  servants  in  cutting  trees  on  the  land  of  an- 
other, though  done  in  disobedience  to  orders. — 
Postal  Telegraph  Cable  Cb.  v.  Brantley  (Ala.) 
321. 

Master's  liability  for  injuries  to  serv- 
amts. 

A  railroad  which  continues  to  use  a  dangerous 
brake  after  a  safer  one  is  discovered  must  wars 
an  inexperienced  brakeman  of  the  danger.— 
Louisville  &  N.  R.  Co.  v.  Binion  (Ala.)  75. 

A  railroad  is  not  negligent  in  failing  to  warn 
an  inexperienced  brakeman  as  to  an  obvious 
danger.— Boland  v.  Louisville  &  N.  R.  Co.  (Ala.) 
99. 

A  railroad  company  is  bound  to  instruct  sn 
inexperienced  brakeman  as  to  the  proper  meth- 
od of  counting  cars  of  another  road  with  differ- 
ent coupling  apparatus.— Illinois  Cent.  R.  Co. 
v.  Price  (Miss.)  415. 

Under  Code,  §  2590,  subd.  5,  a  master's  liabil- 
ity is  not  affected  by  his  care  in  selecting  his  em- 
ployes.—Culver  v.  Alabama  Midland  Ry.  Co. 
(Ala.)  827. 

Instruction  as  to  the  care  required  of  an  em- 
ployg  killed  by  being  jerked  from  a  hand  car 
on  the  sudden  application  of  the  brakes.— Jones 
v.  Alabama  Mineral  R.  Co.  (Ala.)  30. 

Fellow  servants  and  vice-principals. 

In  sn  action  for  injury  to  a  railroad  employ* 
caused  by  the  alleged  negligence  of  the  engineer 
having  superintendence  of  the  engine  in  allowing 
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-a  scraper  to  fall  from  the  engine,  the  question 
whether  the  accident  occurred  from  the  negli- 
gence of  one  having  superintendence  was  for  the 
jury. —  Culver  v.  Alabama  Midland  Ry.  Co. 
*Ala.)  827. 

Evidence  showing  negligence  on  part  of  a 
■railroad  company  whose  employe  was  thrown 
from  a  hand  car  through  the  sudden  checking 
thereof  by  the  orders  of  a  foreman. — Jones  v. 
Alabama  Mineral  R.  Co.  (Ala.)  30. 

©ontrflmtory  negligence  of  servants. 

Knowledge  of  defects  in  machinery  is  admis- 
sible to  show  contributory  negligence  on  the 
part  of  an  employe.— Buckner  v.  Richmond  & 
D.  R.  Co.  (Miss.)  449. 

Evidence  examined,  and  held  that  plaintiff,  in 
•uncoupling  cars,  was  guilty  of  contributory  neg- 
ligence. —  Davis  v.  Western  Ry.  of  Alabama 
(Ala.)  173. 

An  order  to  cut  off  one  car,  given  by  a  man 
-six  car  lengths  away,  does  not  justify  plaintiff 
in  uncoupling  while  the  cars  were  in  motion. — 
Davis  v.  Western  Ry.  of  Alabama  (Ala.)  173. 

An  inexperienced  brakeman  held  not  guilty  of 
•contributory  negligence  in  obeying  the  order  to 
couple  cars  with  on  unusual  coupling  appli- 
■ance.— Illinois  Cent.  R.  Co.  v.  Price  (Miss.)  415. 

Contributory  negligence  of  plaintiff  can  be 
overcome  only  by  wanton,  reckless,  or  inten- 
tional negligence  on  defendant's  part.— Jones  v. 
Alabarrp  Mineral  R.  Co  (Ala.)  30. 

Action  for  death  of  railroad  employe  by  be- 
ing thrown  from  a  hand  car,  in  which  it  was 
improper  to  charge  the  jury  to  find  for  defendant 
if  deceased  was  not  "properly  grasping"  the 
handle  of  the  hand  car.— Jones  v.  Alabama 
Mineral  R.  Co.  (Ala.)  30. 

Material  Men. 

See  "Mechanics'  Liens." 


MECHANICS'  Til  ENS. 

The  acceptance  of  the  owner's  note  for  the 
material  furnished,  payable  within  the  time  for 
filing  liens,  is  not  a  waiver  of  the  right  to  file. 
— Leftwich  Lumber  Co.  v.  Florence  Mutual 
Building,  Loan  &  Savings  Ass'n  (Ala.)  48. 

A  verified  statement  that  the  owner  had  ad- 
mitted the  correctness  of  the  claim  filed  is  a 
sufficient  compliance  with  Code.  I  3022. — Left- 
wich Lumber  Co.  v.  Florence  Mutual  Building, 
Loan  &  Savings  Ass'n  (Ala.)  48. 

The  fact  that  the  person  making  the  affidavit 
required  under  Code,  S  3022,  had  no  personal 
knowledge  thereof,  is  immaterial  where  the 
facts  sworn  to  were  true.— Leftwich  Lumber 
Co.  v.  Florence  Mutual  Building,  Loan  &  Sav- 
ings Ass'n  (Ala)  48. 

Under  Code,  §  3022.  an  affidavit  by  a  claim- 
ant for  a  mechanic's  lien,  alleging  that  the  ac- 
count is  correct  "to  the  best  of  his  knowledge 
and  belief."  is  sufficient.— Florence  Bldg.  &  Inv. 
Ass'n  v.  Schall  (Ala.)  108. 

A  claim  for  material  furnished  for  two  houses 
under  separate  contracts  filed  as  a  lien  against 
one  of  the  buildings  is  invalid  aB  against  a 
mortgagee  thereof.— Leftwich  Lumber  Co.  v. 
Florence  Mutual  Bulling,  Loan  &  Savings  Ass'n 
(Ala.)  48. 

Though  Code,  §  3018,  gives  employes  and 
material  men  of  a  subcontractor  a  lien  on  any 
uupaid  balance  due  the  original  contractor,  there 
is  no  law  for  enforcing  such  lien. — Nunnally  v. 
Dorand  (Ala.)  5. 

An  order  stating  execution  on  foreclosure  of  a 
lien  does  not  destroy  the  lien.— Leftwich  Lum- 
ber Co.  v.  Florence  Mutual  Building,  Loan  & 
Savings  Ass'n  (Ala.)  48. 


A  judgment  establishing  a  mechanic's-  lien, 
entered  on  a  general  verdict  for  plaintiff  assess- 
ing his  damages  without  determining  the  issue 
as  to  the  existence  of  the  lien,  is  void.— Florence 
Bldg.  &  luv.  Ass'n  v.  Schall  (Ala.)  108. 

Mental  Capacity. 

See  "Wills." 

Messages. 

See  "Telegraph  Companies." 

Minor. 

See  "Guardian  and  Ward";  "Infancy." 

Misrepresentation. 

See  "Deceit" 

MORTGAGES. 

See,  also,  "Chattel  Mortgages";  "Fraudulent 
Conveyances  ' 

By  corporation,  see  "Corporations." 
By  firnfc  see  "Partnership." 

A  note  substituted  for  a  note  secured  by  a 
vendor's  lien  held  to  constitute  an  equitable 
mortgage  on  land  given  in  exchange  for  that  on 
which  the  lien  existed.-MSmith  v.  Hiles-Carver 
Co.  (Ala.)  37. 

A  stipulation  making  the  mortgage  mature  on 
the  happening  of  a  contingency  is  valid.— Parker 
v.  Oliver  (Ala.)  40. 

Where  a  mortgage  covers  a  homestead  and 
other  land,  the  fact  that  it  is  void  as  to  the 
homestead  does  not  render  it  void  as  to  the  oth- 
er land.— New  England  Mortgage  Security  Co. 
v.  Payne  (Ala.)  1«4. 

Evidence  examined,  and  held,  that  the  draft 
claimed  to  have  been  secured  by  the  mortgage 
was  paid  befo-e  suit  brought.— Peres  v.  Bank 
of  Key  West  (Fla.)  590. 

A  mortgage  to  secure  a  certain  sum  and  all 
future  advances  made  "on  the  mortgage,"  held 
not  to  secu'-e  a  sum  arising  in  a  transaction  hav- 
ing no  relation  to  the  mortgage.— Horton  v.  Bar- 
low (Ala.)  890. 

Lien. 

Where  a  mortgagee  takes  possession  of  land, 
and  harvests  the  crops  grown  thereon,  his  lieu 
is  superior  to  a  subsequent  mortgage  of  the 
crops  for  advancements.— Thompson  v.  Union 
Warehouse  Co.  (Ala.)  105. 

In  a  suit  to  declare  a  mortgage  lien  superior 
to  the  mechanic's  lien  where  the  evidence  is  con- 
flicting, it  justifies  the  finding  that  the  mortgage 
lien  is  superior.— Leftwich 'Lumber  Co.  v.  Flor- 
ence Mutual  Building,  Loan  &  Savings  Am' a 
(Ala.)  4a 

Sufficiency  of  evidence  to  show  a  contract  by 
a  prior  mortgagor  waiving  the  priority  of  his 
lien  to  that  of  a  subsequent  mortgage.— Union 
Mortgage,  Banking  &  Trust  Co.  v.  Peters 
(Miss.)  497. 

Where  the  legal  title  to  land  is  conveyed  in 
trust  to  pay  a  prior  mortgage,  the  acceptance 
of  intent  from  the  trustee  is  not  a  waiver  of 
the  mortgage  lien.— Nelson  v.  Ratliff  (Miss.) 
487. 

Foreclosure. 

A  demand  by  a  mortgagee  for  payment  of  in- 
terest after  properly  commencing  suit  for  fore- 
closure has  no  effect  on  his  right  to  foreclose.— 
Parker  v.  Oliver  (Ala.)  40. 

The  failure  of  a  mortgagee  to  take  advan- 
tage of  a  clause  allowing  foreclosure  on  failure 
to  pay  taxes  does  not  prevent  him  from  fore- 
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ckwing  on  a  second  failure.— Parker  v.  Oliver 
(Ala.)  40. 

It  is  no  defense  to  a  foreclosure  for  failure 
to  pay  taxes  as  agreed  that  it  was  a  custom  to 
allow  payment  of  taxes  after  the  statutory  time. 
—Parker  v.  Oliver  (Ala.)  40. 

Evidence  examined,  and  held  insufficient  to 
show  that  a  foreclosure  sale  was  irregular.— 
Naugher  v.  Sparks  (Ala.)  45. 

Neither  the  heirs  nor  personal  representatives 
of  a  trustee  in  a  deed  of  trust  are  necessary 

Barties  to  a  bid  for  its  foreclosure. — Read  v. 
:owan  (Ala.)  211. 

Recitals  in  the  deed  on  foreclosure  sale  as  to 
the  advertising  and  conduct  of  the  sale  are 

Srima  facie  evidence  of  the  facts  stated. — 
augher  v.  Sparks  (Ala.)  45. 

Redemption. 

Right  of  assignor  of  a  mortgage  to  be  made 
a  party  to  a  suit  to  redeem  therefrom.— Raisin 
Fertiliser  Co.  v.  Bell  (Ala.)  168. 

A  judgment  creditor  may  maintain  a  bill  to 
redeem  from  a  mortgage,  and  ask  for  a  decree 
directing  a  sale.— Raisin  Fertiliser  Co.  v.  Bell 
(Ala.)  168. 

Motion.  • 

For  new  trial,  see  "New  TriaL" 

MUNICIPAL  CORPORATIONS. 

See,  also,  "Counties";  "Horse  and  Street  Rail- 
roads." 

liability  to  execution,  see  "Execution." 

The  condemnation  and  prohibition  of  any  at- 
tempt to  repair  a  partially  burned  building  is 
within  the  police  power  of  a  city. — Monteleone 
v.  Royal  Ins.  Co.  of  Liverpool  &  London  (La.) 
472. 

Supplying  the  inhabitants  of  a  city  with  elec- 
tric light  in  their  residences  is  a  municipal  pur- 
pose, which  may  be  delegated  by  the  legislature 
to  municipal  bodies.— Jacksonville  Electric  Light 
Co.  v.  City  of  Jacksonville  (Fla.)  677. 

Act  1887,  c.  3775,  conferring  on  the  city  of 
Jacksonville  power  to  provide  for  lighting  the 
city,  held  to  authorize  the  erection  of  an  elec- 
tric plant  to  furnish  light  for  public  purposes 
and  for  the  inhabitants  in  their  private  resi- 
dences.—Jacksonville  Electric  Light  Co.  v.  City 
of  Jacksonville  (Fla.)  677. 

An  ordinance  making  it  unlawful  for  any 
other  person  than  the  contractor  under  a  city 
ordinance  to  remove  and  dispose  of  dead  ani- 
mals is  invalid.— State  v.  Morris  (La.)  710. 

The  invalidity  of  an  ordinance,  because  tran- 
scending the  power  of  the  body  which  passed  it. 
may  be  taken  advantage  of  by  plea  or  answer 
in  an  action  to  recover  the  penalty.— State  v. 
Morris  (La.)  710. 

Control  of  streets. 

A  city  has  no  implied  power  to  authorise  the 
obstruction  of  sidewalks  by  fruit  stands.— Cos- 
tello  v.  State  (Ala.)  820:  Stathakia  v. Same,  Id.; 
Papalexandrakis  v.  Same.  Id. 

A  city  incorporated  under  Ann.  Code  1892, 
c.  03,  has  conclusive  jurisdiction,  as  against 
the  county,  of  highways  within  the  corporate 
limits.— Blocker  v.  State  (Miss.)  388. 

Public  improvements. 

Under  Code  1802,  »S  3011,  3012,  a  property 
owner  has  25  days  after  a  resolution  providing 
for  a  street  improvement  becomes  operative, 
which  is  21  days  after  publication,  in  which  to 
make  the  improvements. — Nugent  v.  City  of 
Jackson  (Miss.)  493. 

The  courts  will  not  interfere  with  the  exercise 
of  discretion  by  city  officers  on  whom  power  is 


conferred  to  determine  the  necessity  for  local 
improvements.  —  Nugent  v.  City  of  Jackson 
(Miss.)  493. 

An  assessment  of  street  lots  by  the  boundaries 
derived  from  the  act  by  which  the  property  was 
conveyed,  held  sufficient  to  support  a  tax  sale.— 
Poland  v.  Dreyfous  (La.)  906. 

Taxation. 

Under  Const.  1885,  art.  9,  f  5,  authorizing 
municipal  corporations  to  assess  taxes,  such  tax- 
ation must  be  governed  by  the  principles  es- 
tablished for  state  taxation,  with  regard  to  uni- 
formity and  valuation.— Spratt  v.  City  of  Jack- 
sonville (Fla.)  362. 

Where  the  supreme  court  directed  collection  of 
a  tax  on  one  of  two  rolls,  the  council  could  not, 
after  directing  collection  on  one  roll,  repeal  the 
ordinance.— State  v.  O'Kelly  (La.)  757. 


Murder. 


See  "Homicide." 


Necessary  Parties. 

See  "Parties." 

NEGLIGENCE. 

See,  also,  "Carriers":  "Horse  and  Street  Rail- 
roads"; "Railroad  Companies." 

Contributory  negligence  of  person  injured  by 
street  car,  see  "Horse  and  Street  Railroads. 

 of  servant,  aee  "Master  and  Servant." 

Injuries  to  passenger,  see  "Carriers." 

Of  master,  see  "Master  and  Servant." 

Of  street  railroad,  aee  "Horse  and  Street  Rail 
roans." 

Evidence  examined,  and  hdd  insufficient  to 
show  defendant  liable  for  injuries  received  by 
plaintiff  in  crossing  defendant's  vacant  lot— 
Lepiuck  v.  Oaddis  (Miss.)  319. 

A  complaint  alleging  the  negligent  operation 
of  a  hand  car,  thereby  frightening  plaintiff's 
horse,  hdd  not  to  state  a  cause  of  action.— Mc- 
Cerren  v.  Alabama  &  V.  Ry.  Co.  (Miss.)  420. 

A  boy  of  11  years  and  4  months  of  age  cannot 
be  relieved  from  the  exercise  of  all  care. — Mc- 
Laughlin v.  New  Orleans  &  C.  R.  Co.  (La.) 
703. 

Contributory  negligence  is  a  matter  of  de- 
fense on  suit  for  personal  injury-— Buckner  v. 
Richmond  &  D.  R.  Co.  (Miss.)  449. 

NEGOTIABLE  INSTRUMENTS. 

Alteration  of,  see  "Alteration  of  Instruments." 

A  defense  of  failure  of  consideration  held  in- 
sufficient.—Gillespie  v.  Planters  Oil  Mill  & 
Mannfg  Co.  (Miss.)  120. 

Code,  §§  2770.  2771,  do  not  prevent  a  party 
making  any  defense  to  a  note,  except  as  to  its 
execution,  though  he  has  not  denied,  under  oath, 
its  execution.— Waller  v.  Nelson  (Ala.)  154. 

Complaint  on  a  draft  held  to  sufficiently  allege 
that  plaintiff  was  the  owner  thereof. — Town  of 
Woodlawn  v.  Purvis  (Ala.)  530. 

One  who  purchased  a  note  knowing  that  the 
proceeds  were  to  be  applied  in  a  certain  man- 
ner by  the  payee  was  not  affected  by  his  mis- 
appropriation thereof.— Arnau  v.  First  Nat.  Bank 
(Fla.)  786;  Alba  v.  Same,  Id.;  Joseph  v.  Same. 
Id.;  Meyerson  v.  Same,  Id. 

The  possession  of  a  negotiable  paper  by  par- 
ties liable  on  it  is  strong  evidence  of  its  pay- 
ment.—Peres  v  Bank  of  Key  West  (Fla.)  590. 

Where  the  bolder  of  a  note,  at  a  meeting  of 
the  creditors  of  the  insolvent  maker,  votes  in 
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-  taw  of  his  discharge,  It  releases  the  indorser. 
 Union  Nat  Bank  ».  Grant  (La.)  705. 

Where  an  indorser  is  a  surety ,  he  will  be  re- 
leased if,  without  his  consent,  the  holder  re- 
leases the  maker  of  the  note,  though  the  in- 
dorser w aires  demand,  notice,  and  protest.— 
Union  Nat  Bank  t.  Grant  (La.)  705. 

Newly-Discovered  Evidence. 

Ab  ground  for  new  trial,  see  "New  Trial." 


NEW  TRIAL. 

In  criminal  cases,  see  "Criminal  Law." 

Application  for  a  new  trial  on  the  ground  of 
surprise  considered,  and  held  not  to  warrant 
the  granting  of  the  motion. — Underwood  v. 
Ainsworth  (Miss.)  379. 

A  new  trial  will  not  be  granted  for  surprise 
where  the  party  fails  to  notify  the  court  of  the 
surprise.— Bayonne  Knife  Co.  v.  Umbenhaner 
(Ala.)  175. 

A  new  trial  for  newly-discovered  evidence  Is 
properly  refused  where  it  could  have  been  ob- 
tained at  the  trial  by  reasonable  diligence.— 
Bayonne  Knife  Co.  v.  Umbenhaner  (Ala.)  175. 

Where  a  claimant's  motion  for  a  new  trial 
of  several  actions  involving  title  to  the  same 
property  was  continued  by  stipulation  of  the 
parties  to  await  the  decision  on  appeal  by  him 
in  one  of  the  actions,  it  was  error  for  the  court 
to  overrule  one  of  such  motions  pending  the 
appeal.— Hooker  v.  Levy  (Miss.)  385. 

Nolle  Prosequi. 

See  "Criminal  Law." 

Notary  Public. 

Necessity  of  seal  to  affidavit  see  "Affidavit" 

Notes. 

See  "Negotiable  Instruments." 

Notice. 

Of  taking  depositions,  see  "Deposition." 
Of  tax  sale,  see  "Taxation." 


NOVATION. 

Evidence  examined,  and  held  insufficient  to 
relieve  defendant  from  his  agreement  as  to  the 
debt  of  another.— C.  Aultman  &  Co.  v.  Fletcher 
(Ala.)  215. 

NUISANCE. 

The  maintenance  of  a  fruit  stand  on  a  side- 
walk held  a  public  nuisance,  as  a  matter  of  law. 
— Costeilo  v.  State  (Ala.)  820;  Stathakis  v. 
Same,  Id.;  Papalezandrakis  v.  Same,  Id. 

Objections. 

To  evidence,  see  "Trial." 


OFFICE  AND  OFFICER. 

See,  also,  "Justices  of  the  Peace";  "Receivers"; 

"States  and  State  Officers." 
Officers  of  corporation,  see  "Corporations." 

The  office  of  police  judge  is  a  civil  office  of 
profit  within  Const,  art.  4,  §  17.— Montgomery 
t.  State  (Ala.)  157. 


Under  the  ordinances  of  the  town  of  Wesson, 
the  marshal  is  entitled  to  receive,  besides  his 
salary  as  such,  commission  for  acting  as  assess- 
or and  collector  of  taxes.— Town  of  Wesson  t. 
Collins  (Miss.)  360,  917. 

It  is  not  against  public  policy  for  a  public  offi- 
cer to  leave  his  office  on  private  business,  when 
it  does  not  conflict  with  his  official  duties.— Fair- 
ly v.  Western  Union  Tel.  Co.  (Miss.)  796. 

Opinion  Evidence. 

See  "Evidence." 


ORDERS. 

Appealable  orders,  see  "Appeal." 

Evidence  examined,  and  held  insufficient  to 
shew  an  acceptance.  —  Williams  v.  Gallyon 
(Ala.)  162. 

Ordinance. 

See  "Municipal  Corporations." 


PARDON. 

Between  the  verdict  of  the  jury  and  sentence 
by  the  court,  the  pardoning  power  supervenes, 
and  the  prosecuting  attorney  has  no  authority. 
-State  v.  Moise  (La.)  943. 

Parish. 

See  "Counties." 

Parol  Evidence. 

8ee  "Evidence." 


PARTIES. 

On  appeal,  see  "Appeal." 

Where,  pending  partition,  an  owner  sells  his 
interest,  his  vendee  is  a  proper  beneficial  party 
in  an  action  against  the  purchaser  in  partition 
for  failure  to  comply  with  his  bid.— Oriel  v. 
Randolph  (Ala.)  609. 

Necessary  parties  in  an  action  by  a  surviving 
husband  agninst  the-  next  of  kin  for  his  de- 
ceased wife's  share  of  land  sold.— Thompson  v. 
Thompson  (A'a.)  247. 


PARTITION. 

Where  an  erttaie  is  free  from  debt  and  the 
next  of  kin  are  all  adults,  and  refuse  to  make 
partition  of  the  personal  property,  partition 
may  be  had  in  equity.— Thompson  v.  Thompson 
(Ala.)  247. 

The  petition  need  not  state  the  residence  of 
the  petitioners.— Griel  v.  Randolph  (Ala.)  609. 

A  sale  by  plaintiff  of  his  interest  pending  par- 
tition does  not  necessitate  a  change  of  parties.— 
Griel  v.  Randolph  (Ala.)  609. 

In  a  proceeding  for  sale  of  land  held  in  com- 
mon, an  issue  by  a  defendant  that  her  inter- 
est is  greater  than  alleged  can  be  tried.— Hil- 
lens  v  Brinsfield  (Ala.)  604. 

In  a  proceeding  for  sale  of  land  for  distribu- 
tion, one  not  a  tenant  in  common  cannot  be 
made  a  party  to  litigate  an  adverse  title.— 
Hillens  v.  Brinsfield  (Ala.)  604. 

Code  1886,  §  3251,  does  not  apply  to  a  pro- 
ceeding for  a  sale  for  distribution  of  property 
under  Act  Feb.  5,  1856.— Hillens  v.  Brinsfield 
(Ala.)  004, 

On  death  of  a  cotenant  pending  partition,  the 
heirs  and  devisees  should  be  made  defendants.— 
Lyon  v.  Register  (Fla.)  580. 
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Personal  represents  tires  of  deceased  tenants 
in  common  are  necessary  parties  unless  it  is 
-averred  and  proved  that  the  estates  owe  no 
■debts.— Davis  v.  Bingham  (Ala.)  66a 

A  suit  for  sale  and  partition  in  the  chancery 
•court  under  Code  1886,  §  3262.  will  not  lie 
where  defendants  are  in  possession  under  a 
-claim  of  adverse  title.— Davis  v.  Bingham  (Ala.) 
^60. 

Liabilities  of  purchaser  at  partition  sale  de- 
termined.—One!  v.  Randolph  (Ala.)  609. 

The  commissioner  in  partition  sale  may  sue 
the  purchaser  on  refusal  to  complete  the  pur- 
chase.—Griel  v.  Randolph  (Ala.)  600. 

The  measure  of  damages  for  refusal  to  com- 

Slete  a  purchase  is  the  cost  of  resale  and  the 
ifference  between  the  bid  and  the  amount  ob- 
tained on  resale.— Griel  v.  Randolph  (Ala.)  609. 

PARTNERSHIP. 

Assignment  by  firm,  see  "Assignment  for  Benefit 
of  Creditors." 

Personal  liability  of  partner  on  account,  see  "Ac- 
count Stated. 

Acta,  declarations,  and  dealings  of  persons  as 
partners  are  admissible  to  show  partnership.— 
Cain  Lumber  Co.  v.  Standard  Dry-Kiln  Co. 
<Ala.)  882. 

Where  intending  partners  hold  themselves  out 
as  such,  a  subsequent  abandonment  of  the  for- 
mation of  the  partnership  will  not  affect  con- 
tracts made  prior  to  such  abandonment.— Cain 
Lumber  Co.  v  Standard  Dry-Kiln  Co.  (Ala.) 
882. 

Evidence  examined,  and  held  admissible  on  is- 
sue of  partnership.— Cain  Lumber  Co.  v.  Stand- 
ard Dry-Kiln  Co.  (Ala.)  882. 

A  plea  of  non  est  factum,  in  an  action  to 
charge  persons  as  partners,  puts  in  issue  a  con- 
tract as  a  partnership  obligation.— Cain  Lumber 
•Co.  v.  Standard  Dry-Kiln  Co.  (Ala.)  882. 

A  firm  formed  to  buy  and  sell  merchandise  is 
bound  by  its  contract  to  assume  the  obligation 
of  a  debtor  in  consideration  of  a  sale  by  him  to 
the  firm,  though  the  transaction  was  conducted 
by  one  partner.— National  Bank  of  the  Republic 
v.  Dickinson  (Ala.)  144. 

A  mortgagee  of  an  undivided  partnership  in- 
terest cannot  sue  partnership  vendees  of  such 
property  in  trover  tor  its  conversion.— Fields  v. 
fence  (Ala.)  742. 

The  partnership  estate  of  an  insolvent  firm 
cannot  be  first  applied  to  the  private  debts.— 
Jackson  Bank  v.  Durfey  (Miss.)  456. 

A  bill  to  subject  a  decedent's  estate  to  part- 
nership dsbts  will  not  lie  when  the  surviving 
partner  is  solvent— Winfrey  v.  Clarke  (Ala.) 

Passengers. 

Injuries  to,  see  "Carriers." 

PAYMENT. 

-Of  negotiable  paper,  see   "Negotiable  Instru- 
ments." 

The  mere  acceptance  by  a  creditor  from  a 
-debtor  of  a  note  for  a  pre-existing  debt  does 
not,  in  the  absence  of  an  agreement  to  that 
effect,  extinguish  the  original  debt— Frank  v. 
Williams  (Fla.)  351. 

A  payment  to  a  pledgor  without  the  pledgee's 
consent  is  made  at  the  payer's  risk.— Withers  v. 
Sandlin  (Fla.)  856. 

Transactions  between  a  debtor  and  his  cred- 
itor, after  the  execution  by  the  wife  of  the 


debtor  of  a  deed  of  trust  to  secure  notes  exe- 
cuted by  the  debtor,  held  to  work  a  cancellation, 
by  substitution,  of  the  notes  for  which  die  deed 
of  trust  was  security.— Newman  v.  Kling  (Miss.) 

685. 

Where  a  town  officer  voluntarily  pays  has 
commission  to  the  town,  he  cannot  afterwards 
recover  the  same.— Town  of  Wesson  v.  Collins 
(Miss.)  360,  917. 

■  A  bank,  holding  secured  and  unsecured  notes, 
has  no  right  to  make  application  of  the  proceeds 
of  a  policy  or  insurance,  assigned  to  it  to  the 
unsecured  note,  in  the  absence  of  an  agreement 
therefor.— Rosenbaum  v.  Meridian  Nat  Bank 
(Miss.)  549. 

PERJURY. 

Perjury  cannot  be  based  on  an  oath  adminis- 
tered by  a  de  facto  officer.— Walker  v.  State 
(Ala.)  393. 

Where  affiant  was  sworn  by  an  unauthorized 
officer,  under  the  directions  of  a  dulj-author- 
ized  officer,  who  signed  the  jurat  perjury  may 
be  predicated  thereon.— Walker  v.  State  (Ala.) 

393. 

Indictment  examined  and  hdl  sufficient  under 
Ann.  Code,  f  1362.-State  v  Jolly  (Miss.)  541. 

Evidence  of  the  genuineness  of  the  signature 
of  an  attesting  witness,  who  was  dead,  is  inad- 
missible tf.  show  that  defendant  signed  the  in- 
strument whose  execution  he  denied.— Walker 
v.  State  (Ala.)  393. 

Personal  Injuries. 

See  "Carriers";  "Damages";  "Horse  and  Street 
Railroads";  "Master  and  Servant";  "Munici- 
pal Corporations";  "Negligence";  "Railroad 
Companies  " 

Measure  of  damages,  see  "Damages." 

Petition. 

For  partition,  see  "Partition." 

PHYSICIANS  AND  SURGEONS. 

Where  services  are  rendered  In  expectation  of 
being  remunerated  in  the  patient's  will,  and  he 
is  not  mentioned,  the  physician  will  be  entitled 
to  a  reasonable  compensation.— Succession  of 
McNamara  (La.)  908. 


PLEADING. 

Damages,  see  "Damages." 
Demurrer  to  evidence,  see  "Trial." 
Erasing  indorsement  from  cross  bill,  see  "Rec- 
oids. 

In  action  for  divorce,  see  "Divorce." 

 on  guaranty,  see  "Guaranty." 

 to  set   aside   fraudulent   conveyance,  see 

"Fraudulent  Conveyances." 

In  equity,  see  "Equity." 

In  particular  actions  and  proceedings,  sec  "As- 
sumpsit"; "Quieting  Title— Removal  of  Cloud." 
Usury,  see  "Usury." 

The  prayer  in  a  petition  contesting  an  election 
to  aid  a  railroad  held  not  cumulative  of  distinct 
demands.— Sentell  v.  Police  Jury  of  Pariah  of 
Avoyelles  (La.)  910. 

By  pleading  de  novo  to  an  amended  pleading, 
the  party  waives  former  pleas. — Bacon  v.  Green 
(Fla.)  870. 

Variance  between  complaint  and  evidence  in 
an  action  for  personal  injuries  hdd  immaterial 
-Illinois  Cent  R.  Co.  v.  Price  (Miss.)  415. 
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Where  plaintiff  declared  on  a  note,  proof  of  a 
bond  is  a  fatal  variance.— Phillips  v.  Americas 
Guano  Co.  (Al*..)  104. 

Capacity  to  sue  was  not  raised  by  the  general 
issue.— Arnau  v.  First  Nat  Bank  (Fla.)  786; 
Alba  v.  Same,  Id.;  Joseph  v.  Same,  Id.;  Meyer- 
son  v.  Same  Id. 

Demurer. 

A  demurrer  to  the  whole  declaration  must  be 
sustained  or  overruled  as  an  entirety.— Cummings 
t.  Daughety  (Miss.)  657. 

An  objection  that  improper  elements  of  dam- 
ages are  claimed  cannot  be  raised  by  demurrer. 
-Tread  well  v.  Till  is  (Ala.)  886. 

A  motion  to  strike  is  not  available  in  lien  of 
a  demurrer.— Davis  v.  Louisville  &  N.  R.  Co. 
(Ala.)  687. 

It  is  no  ground  for  demurrer  that  the  cause  of 
action  was  not  attached  to  the  declaration.— 
Maxtyn  v.  Arnold  (Fla.)  791. 

Answer  and  plea. 

Equitable  pleas,  to  be  good  at  law,  must  show 
ground  for  relief  against  a  judgment,  should  it 
be  recovered.— Bacon  v.  Green  (Fla.)  870. 

A  plea  which  does  not  state  whether  the  de- 
fense arose  before  or  after  action  begun,  held 
a  plea  of  matters  arising  before  action  brought, 
under  which  subsequent  matter  was  not  admis- 
sible.—Withers  v.  Sandlin  (Fla.)  850. 

Where  issue  is  joined  on  an  insufficient  plea, 
and  the  evidence  sustains  it,  defendant  is  enti- 
tled to  the  benefit  thereof.— Hobbie  v.  Bank  of 
Montgomery  (Ala.)  131. 

A  plea  merely  that  there  is  nothing  due  on  a 
debt  is  defective  for  want  of  facts  as  a  plea 
in  bar.— Powell  v.  Crawford  (Ala.)  302. 

Verification. 

An  unverified  plea  in  abatement  may  be  strick- 
en out.— Davis  v.  Louisville  &  N.  R.  Co.  (Ala.) 
687. 

In  an  action  on  a  note  a  plea  setting  up  the 
defense  of  a  material  alteration  must  be  verified. 
—Smith  v.  Hiles-Carver  Co.  (Ala.)  37. 

Amendment. 

The  court  can  reject  an  amendment  'to  an  an- 
swer 20  months  after  the  filing  of  the  answer.— 
Elyton  Land  Co.  v.  Denny  (Ala.)  561. 

An  amendment  by  striking  out  an  unnecessary 
defendant  does  not  entitle  the  other  defendants 
to  refile  a  demurrer  overruled  before  the  amend- 
ment, and  not  referring  to  such  defendant. — Ely- 
ton  Land  Co.  v.  Denny  (Ala.)  561. 

BUI  of  particulars. 

No  itemized  account  need  be  filed  cn  a  con- 
tract of  employment  bv  the  month  at  a  fixed 
sum.— Baldwin  v.  Morgan  (Miss.)  019. 

Plaintiff  cannot  prove  items  not  mentioned  in 
the  bill  of  particulars.— Withers  v.  Sandlin  (Fla.) 
856. 

Possession. 

See  "Adverse  Possession." 

Recovery  by  landlord,  see  "Landlord  and  Ten- 
ant." 

To  support  trespass,  see  "Trespass." 


PRACTICE  IN  OlVlli  CASES. 

See, also, "Appeal";  "Appearance";  "Assumpsit"; 
"Attachment";  "Certiorari";  "Continuance"; 
"Costs";  "Courts";  "Damages";  "Deposition"; 
"Eiectment";  "Evidence";  "Exceptions,  Bill 
of  ;  "Execution";  "Garnishment";  ''Judg- 
ment"; "Jury";  "Justices  of  the  Peace";  "Lim- 
itation of  Actions";  •'Mandamus";  "New Trial"; 
"Parties";  "Pleading";  "Quieting  Title— Re- 
moval of  Cloud":  "Replevin";  ,rSet-Off  and 
Counterclaim";  "Specific  Performance";  "Trea- 

V.1880.— 63 


pass";    "Trial":    "Trover   and  Conversion"; 
TWenue  in  Civil  Cases";  "Witness";  "Writs.'* 
Nonsuit  for  failure  to  answer  interrogatories, 
see  "Discovery." 

Under  a  stipulation  that  all  testimony  taken 
in  another  case  could  be  used-,  all  testimony 
taken  therein,  whether  before  or  after  the  stip- 
ulation, is  admissible.— Saffold  v.  Home  (Miss.) 
433. 

Where  parties  agree  that  their  suit  shall  be 
governed  by  the  decision  in  an  action  from 
which  an  appeal  is  taken,  they  are  not  conclud- 
ed where  the  appeal  fails  for  want  of  bill  of  ex- 
ceptions.—Moore  v.  Martin  (Miss.)  119. 

Where  several  identical  suits  are  filed,  the  as- 
signment of  one  to  a  certain  division  of  the 
court  will  carry  the  others  to  the  same  division. 
—State  v.  Judges  of  Civil  District  Court  for 
Parish  of  Orleans  (La.)  632. 

Only  parties  who  have  the  custody  of  books 
can  be  required  by  attachment  to  produce  them 
to  be  put  in  evidence.— National  Fertilizer  Co. 
v.  Holland  (Ala.)  170. 

Preferences. 

See  "Assignment  for  Benefit  of  Creditors." 

Preliminary  Hearing. 

See  "Criminal  Law." 

Prescription. 

See  "Adverse  Possession";  "Limitation  of  Ac- 
tions." 

Presumption* 

On  appeal,  see  "Appeal." 


PRINCIPAL  AND  AGENT. 

See,  also,  "Attorney  and  Client";  "Master  and 
Servant" 

Declarations  of  an  agent  made  after  the  exe- 
cution for  his  principal  of  an  alleged  contract  are 
inadmissible  to  prove  the  contract— Commercial 
Fire  Ins.  Co.  v.  Morris  (Ala.)  34. 

The  liability  of  a  telegraph  company  for 
wrongful  cutting  of  timber  cannot  be  fixed  by 
the  testimony  of  &  witness  that  at  the  time 
the  line  was  constructed,  the  foreman  in  charge 
stated  to  him  that  it  was  being  constructed  for 
such  company.— Postal  Telegraph  Cable  Co.  v. 
Le  Noir  (Ala.)  266. 

On  an  issue  as  to  whether  a  certain  person 
negotiating  a  loan  was  the  agent  of  the  borrow- 
er or  the  lender  (a  foreign  corporation),  held, 
that  the  issue  was  for  the  jury.— State  v.  Bristol 
Sav.  Bank  (Ala.)  533. 

A  person  dealing  with  a  general  agent  of  an 
insurance  company  is  not  bound  by  secret  in- 
structions from  the  principal  to  the  agent- 
Commercial  Fire  Ins.  Co.  v.  Morris  (Ala.)  34. 

An  agent  who  lends  his  principal's  money  to 
a  third  person  may  become  bound  for  the  repay- 
ment thereof.— Ledbetter  &  Co.  Land  &  Loan 
Ass'n  v.  Vinton  (Ala.)  692. 

Evidence  held  insufficient  to  show  that  defend- 
ant's agent  had  knowledge  of  plaintiff's  resi- 
dence, so  as  to  bind  plaintiff  by  such  knowledge. 
— Bessemer  Land  &  Improvement  Co.  v.  Jenkins 
(Ala.)  565. 

Where  a  principal  affirms  the  act  of  its  agent, 
it  gives  to  the  contract  all  the  force  of  an 
original  authority  in  the  agent— Erman  v.  Leh- 
man (La.)  650. 

Though  there  is  evidence  of  a  contract  by 
which  a  borrower  constituted  a  certain  person 
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his  agent,  he  may  show  that  such  person  was 
in  fact  the  agent  of  the  lender.— State  t.  Bristol 
Sav.  Bank  (Ala.)  533. 

PRINCIPAL  AND  SURETY. 

An  agreement,  oh  a  valid  consideration  be- 
tween a  creditor  and  the  principal  debtor,  to  ex- 
tend the  time  of  payment  for  a  definite  period, 
discharges  the  surety  if  made  without  his  con- 
sent.—Prank  v.  Williams  (Fla.)  351. 

Priority. 

Between  liens,  see  "Mortgages." 

Probate. 

Of  wills,  see  "Wills." 

Process. 

See  "Writs." 

PROHIBITION,  WRIT  OP. 

Prohibition  is  not  a  proper  remedy  where  re- 
lief can  be  reached  through  appeal.— State  v. 
Ellis  (La.)  636. 

A  writ  will  be  denied  unless  the  appropriate 
remedy  to  obtain  relief  is  first  resorted  to  in 
the  lower  court— State  v.  Allen  (La.)  634. 

Prohibition  will  not  lie  to  correct  errors  of  the 
district  court  in  setting  cases  for  trial,  the  rem- 
edy being  by  appeal.— State  v.  Monroe  (La.)  701. 

An  allegation  in  the  petition  that  relator  has 
no  remedy  otherwise  than  as  asked  is  a  mere 
conclusion  of  law,  in  the  absence  of  a  state- 
ment of  facts.— State  v.  Ellis  (La.)  636. 

Promissory  Notes. 

See  "Negotiable  Instruments." 

Proof  of  Lobs. 

See  "Insurance." 

Publication. 

Service  of  process  by,  see  "Writs." 

Public  Improvements. 

See  "Municipal  Corporations." 

PUBLIC  LANDS. 

The  land  department  may  investigate  the  bona 
fides  of  a  homestead  claim,  and  cancel  the  same 
if  no  patent  has  issued.— Holmes  v.  State  (Ala.) 
529. 

A  copy  of  the  official  letter  of  the  assistant 
commissioner  changing  a  homestead  entry  to  a 
cash  entry  is  proof  of  cancellation. — Holmes  v. 
State  (Ala.)  529. 

A  certified  copy  of  the  official  letter  of  the 
assistant  commissioner  of  the  general  land  office 
cancelling  a  homestead  is  evidence  of  such  can- 
cellation under  Code,  8  2787.— Holmes  v.  State 
(Ala.)  529. 

Under  the  cession  by  the  state  of  Georgia  of 
the  territory  that  afterwards  became  the  state 
of  Mississippi,  and  Act  Cong.  March  3,  1S03, 
reserving  all  sixteenth  sections  of  land  in  each 
township  in  such  territory  for  the  support  of 
schcols  within  the  same,  on  the  admission  of 
Mississippi  as  a  state  the  title  of  the  sixteenth 
stations  vested  in  it,  without  a  grant  from  the 
United  States.— Jones  v.  Madison  County  (Miss.) 
87. 


Public  Nuisance. 

See  "Nuisance." 

QUIETING-  TITLE  —  REMOVAL 
OF  CLOUD. 

See,  also,  "Ejectment" 

Complaint  in  an  action  to  quiet  title  examined 
and  htld  sufficient  as  to  a  demurrer  settintr  up 
a  defense  to  a  portion  of  the  bill  only.— Kelly 
v.  Martin  (Ala.)  132. 

Equity  has  jurisdiction  on  behalf  of  claim- 
ant to  land  divided  into  numerous  blocks,  of 
which  there  are  many  claims  to  settle  the  title 
— Wilkins  v.  Pensacola  City  Co.  (Fla.)  20. 

Where  the  owner  of  the  legal  title  to  a  tract 
is  in  actual  possession  of  a  part  thereof,  the 

nession  of  all  parts  not  shown  to  be  adverse- 
ccupied  will  be  presumed  to  be  in  him.— 
Wilkins  v.  Pensacola  City  Co.  (Fla.)  20. 

A  mortgagor  of  land  in  possession  may  sne 
to  have  the  mortgage  canceled  as  a  cloud  on 
payment  of  the  same.— Kelly  v.  Martin  (Ala.) 

QUI  TAM  AND  PENAL  AC- 
TIONS. 

Mailing  a  letter  or  telegraphing  a  message  by 
which  each  shipment  of  goods  is  insured  in  a 
foreign  company,  not  qualified  to  transact  busi- 
ness in  Louisiana,  is  effecting  insurance  within 
Act  1894,  No.  60—  State  v.  AUgeyer  (La.)  904. 

QUO  WARRANTO. 

Permission  of  the  court  before  prosecuting 

auo  warranto  for  a  dissolution  of  a  corpora  - 
on  is  unnecessary.— Capital  City  Water  Co. 
v.  State  (Ala.)  62. 

Where  the  state  shows  that  defendant  holds 
an  office  of  profit  in  violation  of  the  constitu- 
tion, the  burden  is  on  defendant  to  show  that  he 
holds  it  lawfully.— Montgomery  v.  State  (Ala.) 

157. 

In  an  information  for  holding  an  appointive 
office  contrary  to  the  constitution,  because  creat- 
ed by  the  legislature  of  which  appointee  was  a 
member,  evidence  that  defendant  was  such  a 
member  was  not  prejudicial  error.— Montgomery 
v.  State  (Ala.)  157. 

RAILROAD  COMPANIES. 

See,  also,  "Carriers";  "Horse  and  Street  Rail- 
roads"; "Master  and  Servant." 

A  roadbed  and  light  of  way  of  a  railroad 
company  which  paid  in  full  its  commutation 
taxes,  as  provided  by  Code  1880,  88  597-OUS. 
cannot  be  tax~d  by  local  authorities.— Le  Blanc 
v.  Illinois  Cent  R.  Co.  (Miss.)  381. 

Gravel  pits  of  a  railroad  company,  used  large- 
ly for  purpose  of  sale,  are  not  used  in  the  op- 
eration of  the  road.— Le  Blanc  v.  Illinois  Cent. 
R.  Co.  (Miss.)  381. 

Acts  1893,  c.  4115,  providing  for  taxation  of 
railroad  property,  includes  street  railroads.— 
Bloxham  v.  Consumers'  electric  Light  &  Street 
Railroad  Co.  (Fla.)  444. 

Const.  8  184.  requiring  railroads  to  receive 
and  transport  each  other's  cars,  does  not  re 
lieve  a  railroad  from  liability  to  its  employes 
for  injuries  received  from  defects  therein.— 
Illinois  Cent.  R.  Co.  v.  Price  (Miss.)  415. 

Under  Code  1892,  8  3561,  a  railroad  com- 
pany is  not  liable  for  failure  to  maintain  cattle 
guards,  to  a  landowner  whose  land  is  in  no 
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wise  entered  or  touched  by  the  road,  though 
the  land  is  in  an  inclosed  supervisor's  district — 
Kansas  City,  M.  &  B.  R.  Co.  v.  Jones  (Miss.) 
684. 

A  petition  contesting  an  election  to  aid  a  rail- 
road held  not  *o  require  the  joinder  of  the  re- 
turning officer.— Sentell  v.  Police  Jury  of  Parish 
of  Avoyelles  (La.)  910. 

A  petition  of  taxpayers  contesting  an  election 
to  aid  a  railroad  held  sufficient.— Sentell  v.  Po- 
lice Jury  of  Parish  of  Avoyelles  (La.)  910. 

Taxpayers,  whether  resident  in  the  parish, 
may  join,  in  a  snit  contesting  an  election  to  aid 
a  railroad. — Sentell  v.  Police  Jury  of  Parish  of 
Avoyelles  (La.)  910. 

A  petition  contesting  an  election  to  aid  a  rail- 
road may  demand  that  the  election  return  be 
Bet  aside,  and  that  the  tax  ordinance  thereun- 
der be  annulled.— Sentell  v.  Police  Jury  of  Par- 
ish of  Avoyelles  (La.)  910. 

Ratification. 

Of  actions  of  agent,  see  "Principal  and  Agent." 
Of  altered  instruments,  see  "Alteration  of  In- 
struments." 

Of  contract  made  during  infancy,  see  "Infancy." 
Of  invalid  marriage,  see  "Marriage." 
Pleading  in  equity,  see  "Equity." 

Heal  Action. 

See  "Ejectment";  "Forcible  Entry  and  Detain- 
er"; ''Quieting  Title— Removal  of  Cloud." 

Heal  Estate. 

See  "Deed";  "Mortgages";  "Public  Lands." 

Reasonable  Doubt. 

Instructions  and  definitions,  see  "Criminal  Law." 

RECEIVERS. 

A  receiver  will  be  appointed  pending  foreclo- 
sure, where  the  mortgagors  are  insolvent,  and 
refuse  to  deliver  possession,  and  have  failed  to 
pay  the  taxes,  and  the  property  is  insufficient 
to  pay  the  debt.— Jackson  v.  Hooper  (Ala.)  254. 

Appointment  of  receiver  without  bond  and 
without  notice  held  invalid,  under  Acts  1894-1)5, 
p.  226,  S  1.— Capital  City  Water  Co.  v.  Weath- 
erly  (Ala.)  841. 

It  was  a  sufficient  compliance  with  an  order 
of  the  United  States  circuit  court  that  gar- 
nishments issued  under  a  judgment  therein 
against  property  of  a  corporation  for  which 
liquidators  had  been  appointed  in  a  state  court 
be  quashed,  unless  the  judgment  creditor  filed 
a  suit  in  the  state  court  attacking  the  validity 
of  the  appointment  of  the  liquidators,  that  the 
judgment  creditor  caused  a  rule  to  issue  in  the 
suit  wherein  the  liquidators  were  appointed  to 
show  cause  why  the  appointment  should  not 
be  set  aside.— Rouge  v.  Lafargue  Bros.  Co. 
(La.)  652. 

Act  Feb.  26,  1887,  relating  to  service  of  sum- 
'mons  where  a  railroad  permits  its  road  to  be 
used  by  another,  does  not  apply  where  posses- 
sion is  given  to  a  receiver.— Ex  parte  Charles 
(Ala.)  73. 

Chancery  rule  requiring  the  register  to  note 
a  submission  for  hearing  does  not  apply  to  an 
interlocutory  application  for  a  receiver. — Jack- 
son v.  Hooper  (Ala.)  254. 

A  sale  of  personel  property  will  not  be  set 
aside  for  inadequacy  of  price,  where  there  is 
no  showing  taat  a  greater  one  could  be  obtained 
by  resale.— Parkei  v.  Bluffton  Car-Wheel  Co. 
(Ala.)  938. 


Notice  of  motion  to  confirm  a  sale  by  a  re- 
ceiver to  one  filing  the  bill  for  the  appointment 
in  behalf  of  himself  and  others  is  notice  to  the 
others.  —  Parker  v.  Bluffton  Car-Wheel  Co. 
(Ala.)  938 

The  real  estate  and  personal  property  of  a 
single  manufacturing  plant  may  be  sold  togeth- 
er.—Parker  v.  Bluffton  Car- Wheel  Co.  (Ala.) 

938. 

A  credito:  having  notice  of  the  confirmation 
of  a  sale  by  the  receiver  cannot  urge  want  of 
notice  to  others  not  objecting.— Parker  v.  Bluff- 
ton Car-Wheel  Or..  (Ala.)  938. 

Recognizance. 

See  "Bail." 

Reconvention. 

See  "Set-Off  and  Counterclaim." 

RECORDS. 

Of  mortgage,  see  "Chattel  Mortgages." 

On  appeal,  see  "Appeal." 

 in  criminal  cases,  see  "Criminal  Law." 

After  a  cross  bill  has  been  regularly  filed, 
counsel  for  complainant  therein  cannot  take  it 
from  the  file  and  erase  the  chancellor's  indorse- 
ment thpreon.— Ex  parte  Mercantile  Trust  & 
Deposit  Co.  of  Baltimore  (Ala.)  235. 

Redemption. 

From  mortgage  sale,  see  "Mortgages." 
REFERENCE. 

The  judgment  of  a  referee  is  the  judgment  of 
the  court  making  the  reference.— State  v.  Call 
(Fla.)  771. 

It  was  no  ground  for  reversal  that  the  referee 
did  not  file  his  findings  at  the  time  of  judgment 
— Arnau  v.  First  Nat.  Bank  (Fla.)  786;  Alba  v. 
Same,  Id.;  Joseph  v.  Same,  Id.;  Meyerson  v. 
Same,  Id. 

Release  and  Discharge. 

See  "Payment." 

Of  garnishee,  see  "Garnishment." 

Of  surety,  see  "Principal  and  Surety." 

Religions  Societies. 

Bequests  to,  see  "Charities." 

Removal  of  Causes. 

See  "Venue  in  Civil  Cases." 

Renewal. 

Of  policy,  see  "Insurance." 

Rent. 

See  "Landlord  and  Tenant" 

REPLEVIN. 

The  Indorsement  of  a  guaranty  of  payment  by 
the  payee  of  a  note  stipulating  that  a  chattel 
shall  remain  the  payee's  property  does  not  vest 
title  to  the  chattel  in  the  indorser,  so  as  to  en- 
able him  to  replevin  the  same.— Roof  v.  Chat- 
tanooga Wood  Split  Pulley  Co.  (Fla.)  597. 

If  plaintiff  is  entitled  to  recover  in  his  own 
name,  the  fact  that  a  usee's  name  was  insert- 
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ed  in  the  pleadings  will  not  defeat  a  recovery.— 
Roof  t.  Chattanooga  Wood  Split  Pulley  Co. 
(Fla.)  597. 

Representations. 

See  "Deceit." 

Rescission. 

Of  contract,  see  "Contracts." 
Of  sale,  see  "Sale." 

Res  Judicata. 

See  "Judgment." 

Resulting:  Trusts. 

See  "Trusts." 

Revenue. 

See  "Taxation." 

Review. 

On  appeal,  see  "Appeal." 
 in  criminal  cases,  see  "Criminal  Law." 

Revival. 
Of  judgment,  tee  "Judgment." 

REWARD. 

The  reward  to  be  paid  to  one  arresting  a  per- 
son who  has  killed  another  and  is  fleeing  from 
justice  will  not  be  paid  to  one  making  an  arrest 
of  a  person  who  after  the  killing  remained  at 
home  two  days,  not  concealing  himself,  and 
then  left  for  another  state,  remaining  at  one 
place  till  arrested.— Monroe  County  t.  Bell 
(Miss.)  121. 

A  sheriff  of  Texas  arresting  in  that  state  a 

Erson  who  came  there  after  committing  a 
micide  in  Mississippi  is  not  entitled  to  the  re- 
ward under  Code  1892,  $  1387.— Monroe  County 
v.  Bell  (Miss.)  121. 

Under  Code  1892,  8  1387,  where  one  who 
wounds  another  was  tried  for  assault  with  in- 
tent to  kill  and  discharged,  and  fled  on  the  death 
of  his  victim,  one  arresting  him  is  entitled  to  a 
reward.— Newton  County  v.  Doolittle  (Miss.) 
451. 

ROBBERY. 

An  indictment  charging  robbery  of  a  designated 
sum  of  lawful  money,  the  currency  of  the  Unit- 
ed States,  charges  a  statutory  offense,  within 
Rev.  St.  $  810.— State  v.  Henry  (La.)  638. 

SALE. 

See,  also,  "Fraudulent  Conveyances";  "Vendor 

and  Purchaser." 
By  receivers,  see  "Receivers." 
On  execution,  see  "Execution." 
Relief  against  fraudulent  sales,  see  "Equity/* 

The  failure  to  procure  an  indorsement  of 
notes  for  th«»  price  as  required  by  the  terms  of 
sale  held  not  to  render  the  sale  voidable.— Ha- 
zlehurst  Lumber  Co.  v.  J.  A.  Fay  &  Eagan  Co. 
(Miss.)  485. 

Certain  letters  over  property  for  sale,  which 
was  accepted,  held  to  constitute  a  sale  of  spe- 
cific articles  named  in  one  of  the  letters,  and 
that  a  tender  of  a  part  of  such  property  was 
insufficient.— Starling  &  Smith  Co.  v.  Caldwell 
(Miss.)  370. 

Where  a  contract  provides  that  certain  staves 
were  to  be  delivered  at  a  certain  place,  to  be  See  "Payment." 


culled  by  the  vendee,  there  was  no  delivery  un- 
til the  staves  were  culled  at  the  place  designat- 
ed.—Cole  v.  Bryant  (Miss.)  655. 

Evidence  in  an  action  for  breach  of  warranty 
in  the  sale  of  a  mule  held  sufficient  to  support  a 
finding  that  defendant  warranted  the  mule  to  be 
sound.— Riddle  v.  Webb  (Ala.)  323. 

Where  the  vendor  was  referred  by  the  vendee 
to  the  reports  of  a  mercantile  agency,  wherein 
he  was  greatly  overrated,  the  purchase  procured 
on  the  faith  of  such  rating  may  be  rescinded  as 
fraudulent.— Hiller  v.  Ellis  (Miss.)  95. 

Where  one  purchases  goods  from  a  fraudulent 
vendee,  the  fact  that  a  note  of  the  vendee  sur- 
rendered as  part  of  the  price  was  usurious  does 
not  render  the  purchase  in  bad  faith.— George 
L.  Peterson  Co.  v.  Steiner  (Ala.)  68a 

Rights  of  seller. 

Admissibility  of  evidence  of  decline  in  the 
price  of  the  goods  after  the  contract  of  sale  was 
made,  to  justify  a  resale  by  the  vendor  at  a 
lower  price  upon  the  vendee's  refusing  to  ac- 
cept.—Penn  v.  Smith  (Ala.)  38. 

Admissibility  of  evidence  of  a  decline  in  price 
after  the  contract  of  sale  was  made,  to  deter- 
mine the  canse  of  the  vendee's  refusal  to  ac- 
cept the  goods.— Penn  v.  Smith  (Ala.)  38. 

A  vendee  to  whom  the  property  was  tendered 
at  the  place  of  delivery  was  liable  for  sub- 
sequent destruction  of  the  property.— Heinberg 
v.  Cannon  (Fla;)  714.  ^ 

Stoppage  in  transitu. 

The  insolvency  of  the  vendee  is  indispensable 
to  the  right  of  stoppage  in  transitu.— Bayonne 
Knife  Co.  v.  Umbenhauer  (Ala.)  175. 

The  attachment  of  goods  in  transit  will  not 
prevent  a  stoppage  in  transitu  by  the  vendor.— 
Bayonne  Knife  Co.  v.  Umbenhaner  (Ala.)  175. 

Lien. 

Sale  by  the  authorized  agent  of  an  Ohio  firm 
in  Louisiana  considered,  and  held,  that  the  firm 
was  entitled  to  a  vendor's  privilege  as  resulting 
from  a  Louisiana  contract.— Erman  v.  Lehman 
(La.)  650. 

After  judgment  on  a  purchase-money  note 
without  taking  steps  to  enforce  a  lien,  plaintiff 
cannot  sue  on  the  judgment  representing  the 
note,  and  enforce  such  lien.— Clark  v.  Erwin 
(Miss.)  419. 

A  sale  voidable  for  the  fraud  of  the  vendee 
will  not  affect  a  lien  acquired  by  a  creditor  of 
the  vendee  in  good  faith.— Had  ehurst  Lumber 
Co.  v.  J.  A.  Fay  &  Eagan  Co.  (Miss.)  485. 

Conditional  sale. 

A  lease  of  personalty  authorizing  the  lessor 
to  take  possession  on  default  in  rent  held  a  con- 
ditional sale.— Ham  v.  Cerniglia  (Miss.)  577. 

A  contract  of  conditional  sale  1b  valid  as 
against  bona  fide  purchasers  of  the  vendee.— 
Roof  v.  Chattanooga  Wood  Split  Pulley  Co. 
(1<  la.)  597. 

Either  party  to  a  conditional  sale  may  sue  for 
the  tortious  destruction  of  the  property  by  a 
third  party.— Smith  v.  Gufford  (Fla.)  717. 

Where  goods  are  conditionally  sold  on  assign- 
ment of  the  claim  for  the  price,  the  security  fol- 
lows the  debt.— Ross-Meehan  Brake-Shoe  Foun- 
dry Co.  v.  Pascagoula  Ice  Co.  (Miss.)  364. 

When  a  vendee  in  a  conditional  sale  recovers 
from  a  third  party  for  destruction  of  the  prop- 
erty, and  purchases  similar  property  with  the 
amount  recovered,  the  vendor  has  no  title  in 
such  property,  nor  a  lien  against  it.— Smith  v. 
Gufford  (Fla.)  717. 


Satisfaction. 
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Schools  and  School  Districts. 

Deed  to  school  lands,  see  "Deed." 

Seal* 

To  deed,  see  "Deed." 


SEDUCTION. 

Admissibility  of  evidence  determined.— Smith 
▼.  State  (Ala.)  306. 

Irrelevant  testimony  prejudicial  to  prosecu- 
trix is  properly  excluded.— Smith  v.  State  (Ala.) 
306 

Instructions  on  trial  for  seduction  construed. 
—Smith  v.  State  (Ala.)  306. 

Self-Defense. 

See  "Homicide." 

Sentence. 

See  "Criminal  Law." 

Servant. 

See  "Master  and  Servant" 

Service. 

Of  process,  see  "Writs." 

SET-OFF  AND  COUNTER- 
CLAIM. 

A  lessee  cannot  claim  by  reconvention  dam- 
ages for  wrongful  conduct  of  the  lessor  in  seek- 
ing to  obtain  possession  of  the  leased  premises 
in  an  action  for  that  purpose.— Ward  v.  Stake- 
lum  (La.)  508. 

Settlement. 

See  "Payment" 


SHERIFFS  AND  CONSTABLES. 

Duties  as  to  execution,  see  "Execution." 
Liability  of  sheriff  for  escape,  see  "Escape." 

A  town  marshal  with  ihe  authority  of  a  con-' 
stable  cannot  execute  a  distress  warrant  out- 
side his  own  town.— Riley  v.  James  (Miss.)  930. 

Where  a  she- iff  levies  on  plaintiff's  exempt 
property,  on  execution  against  another  he  can- 
not, in  mitigation  of  damages,  apply  the  pro- 
ceeds of  bale  U  a  judgment  against  plaintiff- 
Campbell  v.  Anderson  (Ala.)  218. 

Sidewalks. 

See  "Municipal  Corporations." 

SIGNATURE. 

Where  the  maker  of  a  writing  and  another, 
holding  the  pen,  make  a  mark,  with  intent  on 
the  part  of  the  maker  to  execute  the  instrument, 
the  mark  is  his.— Mash  v.  Daniel  (Ala.)  & 

Societies. 

See  "Building  and  Loan  Associations";  "Chari- 
ties"; "Corporations." 

Solicitor. 

See  "Attorney  and  Client" 


SPECIFIC  PERFORMANCE. 

The  filing  and  signing  of  the  bill  by  one  who 
had  not  signed  the  agreement  of  sale  takes  the 
contract  out  of  the  statute  of  frauds.— Peevey 
v.  Haughton  (Miss.)  357. 

Where  a  breach  of  a  contract  is  alleged,  an 
action  to  enforce  it  is  not  prematurely  brought 
— Laroussini  v.  Werlein  (La.)  704. 

Specific  performance  of  a  contract  to  sign 
a  lease  will  not  be  enforced.— Laroussini  v. 
Werlein  (La.)  704. 

Spirituous  liquors. 

See  "Intoxicating  Liquors." 

State  Legislature. 

Judicial  notice  of  journals,  see  "Evidence." 

STATES  AND  STATE  OFFI- 
CERS. 

Executive  officers  have  no  authority  to  re- 
fuse to  perform  purely  ministerial  duties,  on 
the  ground  that  the  law  imposing  them  is  un- 
constitutional, until  the  unconstitutionality  has 
been  judicially  established. — State  v.  Heard 
(La.)  746. 

Statute  of  Frauds. 

See  "Frauds,  Statute  of." 

Statute  of  limitations. 

See  "Limitation  of  Actions." 


STATUTES. 

When  the  legislative  journals  show  that  con- 
stitutional requirements  were  not  complied  with, 
the  act  is  invalid.— State  v.  Hocker  (Fla.)  767. 

The  presumption  is  that  a  bill  was  read  by 
sections  as  required.— State  v.  Hocker  (Fla.) 
767. 

Unless  substantially  the  same  bill  that  passed 
both  houses  of  the  legislature  is  presented  to 
the  governor  fo-  approval,  his  approval  of  the 
bill  presented  does  not  render  the  same  a  law. 
—State  v.  Green  (Fla.)  334. 

Under  Act  April  2,  1892,  f  2,  providing  that 
the  duplicate  of  the  Code  deposited  with  the 
secretary  of  state  shall  be  the  Code  of  the  state, 
section  3011,  relating  to  special  assessments 
for  city  improvements,  as  contained  in  such 
duplicate,  prevails  over  such  section  as  printed 
in  the  Code. — Nugent  v.  City  of  Jackson  (Miss.) 
493. 

Act  No.  14  of  the  Extra  Session  of  1877  and 
the  amendments  thereto  do  not  affect  the  char- 
ter of  New  Orleans  (Act  No.  20  of  1882,  8  7).— 
State  v.  Moiris  (La.)  710. 

Adoption  of  statute  that  has  been  construed 
adopts  construction. — Barnewall  v.  Murrell 
(Ala.)  831. 

Chapter  4122,  Laws  approved  June  2,  1893, 
as  to  impaneling  jurors,  does  not  repeal  Rev.  St. 
§8  1157.  2803.— Shepherd  v.  State  (Fla.)  773. 

Amendment. 

The  enactment  of  Acts  1895,  c.  4513,  provid- 
ing for  the  creation  of  the  city  of  Pensacola, 
sufficiently  complies  with  Const,  art  3,  §  16. 
requiring  that  any  portion  of  an  act  amended 
or  revised  shall  be  re-enacted  and  published  at 
length.— State  v.  Green  (Fla.)  334. 

Acts  188(5-87.  p.  151,  8  U,  relating  to  the 
service  on  defendant  of  a  list  of  jurors  drawn 
to  try  the  cause,  is  not  an  amendment  to  Cr. 
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Code,  I  4449.  relating  to  the  tame  subject,  but 
is  an  independent  act— Burton  v.  State  (Ala.) 
284. 

Laws  1895,  c.  4414,  purporting  to  amend  Rev. 
St.  88  1270,  1272,  is  void  because  of  the  defects 
in  the  title  of  the  act.  — Webster  v.  Powell 
(Fla.)  441. 

An  amendatory  act  does  not  sufficiently  ex- 

Eress  its  subject  when  it  gives  merely  the  num- 
er  of  the  section  intended  to  be  amended, 
without  stating  the  subject  of  such  section.— 
Webster  v.  Powell  (Fla.)  441. 

On  the  senate's  amending  a  house  bill,  the 
house  need  only  concur  in  the  amendment. — 
State  v.  Hocker  (Fla.)  707. 

The  constitutional  inhibition  against  amend- 
ment by  title  only  does  not  apply  to  amendment 
by  implication.— State  v.  Hocker  (Fla.)  767. 

Titles  of  acts. 

Laws  1892-93.  p.  866,  regulating  building  and 
loan  associations,  sufficiently  expresses  the  sub- 


ject in  the  title.— City  Council  of  Montgomery 
v.  National  Building  &  Loan  Ass'n  (AlaT)  816. 

The  title  of  Acts  1895.  c.  4513,  creating;  the 
city  of  Pensacola,  sufficiently  expresses  the 
subject  of  the  act.— State  v.  Green  (Fla.)  334- 

Act  Feb.  21,  1893,  entitled  "An  act  to  annul 
sections  3171,  3178  of  the  Code  of  Alabama." 
sufficiently  expresses  the  object  in  the  title.— 
Montgomery  v.  State  (Ala.)  157. 

The  title  of  Laws  J 891,  c  4014,  authorizing 
one-half  of  the  amount  of  the  special  tax  levied 
on  property  in  municipal  corporations  for  road 
purposes  to  be  turned  over  to  the  municipal  au- 
thorities, sufficiently  embraces  the  subject  of 
the  act. — Commissioners  of  Duval  County  v. 
City  of  Jacksonville  (Fla.)  339. 

Acts  1888-89,  p.  60.  §  3,  is  unconstitutional 
for  insufficiency  of  title.— Rice  v.  Westcott  (Ala.) 
844. 

Laws  1893,  c  4227.  amending  Rev.  St.  tf 
1363,  1364  defining  judicial  circuits,  is  not  un- 
constitutional.—State  v.  Hocker  (Fla.)  767. 


STATUTES  CONSTRUED. 


UNITED  STATES.  - 
Statutes  at  Large. 
1787,  July  13,  Rev.  St.  p. 

13    87 

1803.  March  3,  ch.  27,  2 

Stat.  229    87 

1875.  March  3,  ch.  137,  18 
Stat.  470    452 

Revised  Statutes. 

|  788    486 

I  2269    668 

ALABAMA. 
Constitution. 

Art.  4,  8  2.  .157.  285.  810.  844 

Art.  4,  |  8   816 

Art.  4,  S  17   157 

Art  14.  6  4   533 

Art.  14,  §  21   845 

Ckiminal  Code. 

f  3719    811 

f§  3789,  3831   814 

8  4449    284 

Code  1853. 
§5  2677-2690    604 

Code  1886. 

Page  698,  art.  2.  Amended 
by   Laws    1800-91,  p. 

1131   845 

8  576    198 

H  592,  594    304 

|  606    277 

8  1106   74 

§  1306    806 

i  1582.  Amended  by  Laws 

1892-93.  n.  93   845 

1664,  1737  615.  616 

1732    4 

1737   937 

1793    312 

1798    321 

1802    304 

1869    890 

1870    132 

1979    832 

8  2111    161 

§  2271    141 

88  22a3.  2284    888 

|5  2345.  2340   520 

I  2349    154 

8  2350    52(5 

8  2353    247 


8  2507    210,  739 

8  2515    734 

8  2539    210 

8  2543    210.  739 

88  2550,  2554    210 

8  2590   827.  828 

8  2651    62 

8  2672    110 

8  2694    13 

88  2718,  2720    258 

8  2720.  Amended  by  Laws 

1892-4)3,  p.  1127    302 

8  2721    258 

f  2754    321 

§  2756    832 

8  2765    735 

§  2765  Amended  by  Laws 

1890-91,  n.  557    308 

8  2769    692 

8  2770    37,  154 

8  2771    154 

8  2787    529 

88  2802,  2803   13 

8  2810    170 

8  2816    828.  882 

88  2817-2819    882 

6  2820    828,  882 

88  2821-2832    882 

8  2907    Ill 

8  2980    134 

8  2984    530 

8  2998    151 

8  3018    5 

8  3019    48 

8  3022   48,  108 

8  3040    29 

|  3047    48 

8  3059    29 

8  3075    551 

8  3167   62.  801 

88  3168,  3169   801 

88  3237-3259    604 

8  3262    660 

6  3296    206.  554 

§  3390    8*23 

88  3398.  3405   10 

8  3892    207 

8  4349    559 

8  4701    224 

8§  4887,  4889    559 

City  Chakteus. 

Mobile.  Laws  1880-87,  p. 
247,  8  41   740 

Laws. 

1853-54,  p.  72   004 

1855-56,  p.  20   004 


1876-77,  p.  32   739 

1880-81,  p.  295   263 

1886-87.  p.  68   73 

1886-87,  pp.  85,  105   220 

1886-87,  p.  157,  J  11  284 

1886-87,  p.  247.  8  41.  Mo- 
bile City  Charter  740 

1888-89.  p.  60.  5  3   844 

1888-89,  p.  564  Ill 

1890-91,  p.  557   308 

1890-91,  p.  857    806 

1890-91.  p.  1131  845 

1892-93.  p.  93   845 

1892-93.  p.  665    816 

1892-93.  d.  789   157 

1892-93.  p.  1127   302 

1892-93,  No.  168.  8  6  242 

1894-95,  p.  220.  8  1   841 

1894-95,  p.  527   157 

FLORIDA. 

Constitution  1S85. 

Art.  3,  §  16   334, 

339,  441,  442 

Art.  9,  8  1  1  362 

Art.  9,  8  5  339.  362 

Revised  Statu ets  1S87. 

86  584,  585   339 

8  981    856 

6  1066    856 

§  1092    773 

8  1157   182,  773 

8  1272    866 

8  1486    673 

8  2434    114 

6  2803    773 

88  2813,  2814   182 

McClellan's  Digest. 

Page  215.  8  6   582 

Page  813.  1  13  871 

Page  823,  8  45  S56 

Page  829.  8  72   85t» 

Page  858,  8  4    7S6 

Laws. 

1859,  ch.  998    58 

1881,  ch.  3241.  8  1  856 

1881.  ch.  3246   717 

1883,  ch.  3431.  8  2    773 

1887,  ch.  3721   27 

1887.  ch.  3775   678 

1889,  ch.  3879   334 

1889,  ch.  3884  859.  860 

1889,  ch.  3888   850 
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1889.  ch.  3891   52 

1891,  ch.  4014,  §  17  339 

1891,  ch.  4015.  Repealed 
by  Laws  1893,  ch.  4122.  182 

1893.  ch.  4122  182,  773 

1893,  ch.  4227    767 

1895.  ch.  4414    442 

1895,  ch.  4513,  68  152.  153  334 

GEORGIA. 
Laws. 

1802.    April    24.  Public 
Lands    87 

LOUISIANA. 

Constitution  1879. 

Art.  11   910,  911 

Art.  81   021.  023.  911 

Art.  90    634 

Art  168   021 

Art.  210  909 

Art.  236    910 

Art  242  910,  911 

Code  of  Practice. 
Art  329    909 

Civil  Code. 

Art.  1928    707 

Arts.  2170,  2177   705 

Arts.  2315-2317  755 

Arts.  2315.  2317    707 

Art.  2320    707.  755 

Art.  3001    705 

Art.  3543    909 

Art.  3547    649 

Revised  Civil  Code. 

Arts.  2461.  2474    459 

Revised  Statutes  1876. 

6  810    038 

§6  992.  1064    047 

f§  2155,  2156   508 

1  2809    909 

City  Charters. 
New  Orleans.  Laws  1882. 
No.  20.  §  7  710 


Laws. 

1874.  No.  105.  §  5  909 

1877.  No.  14  710 

1880.  No.  107   501 

1882.  No.  20   472 

1882,  No.  20,  §  7.  New  Or- 
leans City  Charter  710 

1884.  No.  82   909 

1886,  No.  35.  5  5    911 

1890.  No.  149  910 

1890.  No.  150.  8  7   910 

1892.  No.  106  910.  911 

1894,  No.  66   904 

MISSISSIPPI. 
Constitution  1890. 

8  22    481 

8  79    381 

68  80.  88   470 

§  159f  384 

8  161   450 

8  171  930 

8  184   :  415 

8  193    449 

8  246    920 

§  267    796 

Code  1871. 

8  1709    432 

8  2301    479 

Code  1876. 
8  2688    848 

Code  18S0. 

8  457    799 

8§  597-608    382 

8  1037    421 

8  1833    384 

8  1961    893 

8  2028    421 

8  2047    374 

8  2683    920 

§  2688    934 

Code  1892. 

Ch.  8.  8  121   570 

Ch.  108.  8  3401   544 

Ch.  116    482 

8  39  . ..   454 

I  75  osa 


§  80    924 

8  129.  subd.  9  933 

8  278    123 

8  306    387 

8  503    575 

«  572    422,  797 

8  573    797 

8  01  a   380 

8  802    540 

8  1027,  par.  c   486 

8  1008    656 

8  1356    432 

8  1362    541 

8  1387   121.  451 

8  1552    916 

8  1610   920 

88  1739.  1740   433 

8  1741    541 

8  1854    794 

6  1933    798 

8  1963    918.  934 

8  1965    916 

8  1981    373 

88  2060,  2002.  2004    658 

8  2441   479 

8  2498    546 

8  2684    919 

8  2698    483 

8  2720    419 

8  2746    380 

68  2939.  2945    388 

88  2993,  2994   379 

88  3011,  3012   493 

6  3035    476 

6  3074   123.  387 

88  3390,  3401.  3408    931 

8  3561    684 

6  3815    432 

Laws. 

1878.  p.  305   658 

•1886.  p.  93.  8  1   84 

1892.  ch.  65.  8  2    493 

1894.  d.  30    482 

1894.  ch.  76.  6  2   929 

1894,  ch.  76.  8  29    540 

TEXAS. 
Code  of  Civil  Procedure  1879. 
Art.  1023    121 


Stay. 

See  "Continuance." 

Stealing. 

See  "Burglary";  "Larceny";  "Robbery." 

Stipulations. 

See  "Practice  in  Civil  Cases." 

Stockholders. 

Of  corporation,  see  "Corporations." 

Stoppage  in  Transitu. 

See  "Sale." 

Street  Railroads. 

See  "Horse  and  Street  Railronds." 

Streets. 

Control  of,  see  "Municipal  Corporations." 

SUBBOGATION. 

Evidence  examined,  and  held,  that  one  paying 
a  mortgage  debt  was  subrogated  to  the  rights  of 
the  mortgagee.— Nixon  v.  Julian  (Miss.)  300. 


Where  money  was  loaned  to  pay  a  first  mort- 
gage on  the  representation  of  the  borrower  that 
the  land  was  unincumbered  except  as  to  such 
mortgage,  the  lender  will  be  subrogated  to  the 
rights  of  the  first  mortgagee  as  against  a  second 
mortgagee,  who  was  ignorant  of  the  transac- 
tion.— Union  Mortgage,  Banking  &  Trust  Co. 
v.  Peters  (Miss.)  497. 

Where  the  lender  of  money  to  pay  a  first 
mortgage  is  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee,  the  mortgagor  cannot 
invoke  the  statute  of  limitations  to  defeat  the 
first  mortgage. — Union  Mortgage,  Banking  & 
Trust  Co.  v.  Teters  (Miss.)  497. 

Succession. 

See  "Executors  and  Administrators." 

Suit. 

See  "Action." 

Summons. 

See  "Writs  " 

Supersedeas. 

See  "Appeal." 

Supervisors. 

See  "Counties." 
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Supreme  Court. 

See  "Appeal";  "Courts." 

Suretyship. 

See  "Principal  and  Surety." 

Surprise. 

As  ground  for  new  trial,  see  "New  Trial." 


SURVEYS  AND  SURVEYORS. 

Code  1880,  §  457,  fixing  the  sum  of  $2.50  for 
a  plat  of  a  survey,  has  no  application  where 
over  60  separate  plats  were  made  of  a  survey 
of  a  plantation,  which  was  divided  into  separate 
tracts.— Swoope  v.  Moody  (Miss.)  790. 

Syndic. 

See  "Insolvency." 


TAXATION. 

See,  also,  "Constitutional  Law." 

By  municipal  corporations, "see  "Municipal  Cor- 

r rations." 
railroad  companies,  see  "Railroad  Compa- 
nies." 

Premiums  due  an  insurance  company  in 
course -of  collection  are  not  taxable.— State  v. 
Board  of  Assessors  (La.)  402. 

Uncollected  premiums  of  an  insurance  com- 
pany are  not  exempt  as  income. — State  v.  Board 
of  Assessors  (La.)  462. 

Property  taken  by  the  CitizAs'  Bank  under  a 
mortgage  to  secure  stock  subscriptions  was  not 
exempt.— State  v.  Board  of  Assessors  (La.)  753. 

Stock  of  a  manufacturing  company  owned 
by  an  insurance  company  is  taxable  though 
the  capital  and  other  property  of  the  manufac- 
turing corporation  are  exempt. — State  v.  Board 
of  Assessors  (La.)  402. 

Property  which  is  exempt  from  taxation  is 
not  taxable  because  it  is  the  property  of  a  cor- 
poration, unless  it  is  a  banking  institution.— 
State  v.  Board  of  Assessors  (La.)  462. 

Bonds  deposited  in  the  state  treasury  by  an 
insurance  company  to  secure  risks  in  other  states 
are  taxable  at  the  domicile  of  the  company. — 
State  v.  Board  of  Assessors  (La.)  519. 

A  notice  of  the  mealing  of  the  board  of  re- 
view need  not  be  under  seal.— Lum  v.  City  of 
Vicksburg  (Miss.)  476. 

The  proceedings  at  an  adjourned  meeting  of 
the  board  of  review  are  binding  on  one  who  had 
notice  of  the  first  meeting  but  did  not  attend. 
— Lum  v.  City  of  Vicksburg  (Miss.)  470. 

Complaint  in  an  action  by  a  street-railroad 
company  to  restrain  the  collection  of  taxes  held 
insufficient  to  entitle  plaintiff  to  a  decree.— 
Bloxham  v.  Consumers'  Electric  Light  &  Street 
Railroad  Co.  (Fla.)  444. 

Period  of  redemption  from  a  tax  sale  is  one 
vear. — Le  Blanc  v.  Illinois  Cent.  R.  Co.  (Miss.) 
381. 

A  bill  by  property  owners  of  a  town  to  re- 
strain tho  collection  of  certain  taxes  consid- 
ered, and  he'd  insufficient  to  state  a  cause  of 
action.  —  Town  ot  Albertville  v.  Rains  (Ala.) 
255. 

Lien. 

The  state's  lien  for  taxes  is  not  divested  by  a 
subsequent  judicial  -ale  of  the  property  in  pro- 
ceedings in  which  the  state  is  not  a  party, 
though  the  decree  under  which  the  sale  was 
made  directs  that  the  property  be  sold  free 


from  all  incumbrances.— Bloxham  v.  Consum- 
ers' Electric  Light  &  Street  Railroad  Co.  (Fla.) 
444. 

Collection  of  taxes. 

A  notice  under  Laws  1894,  p.  30.  of  the  dis- 
covery of  property  untaxed,  served  on  a  col- 
lector in  May,  does  not  render  him  liable  for 
failure  to  collect  the  tax  thereon. — Adams  v. 
Brennan  (Miss.)  482. 

Tax  sales  made  without  notice  pass  no  title. 
—Johnson  v.  Martinez  (La.)  909. 

Prescription  of  three  or  five  years  will  not 
cure  want  of  notice  of  a  tax  sale.— Johnson 
Martinez  (La.)  909. 

Failure  to  file  a  list  of  lands  struck  off  to  the 
state  invalidates  the  sale.— Zingerling  v.  Hen- 
derson (Miss.)  432. 

It  is  essential  to  the  validity  of  a  tax  sale 
that  the  laud  should  have  been  advertised,  as 
provided  by  Code,  §  576.— Johnson  v.  Harper 
(Ala.)  198. 

The  burden  is  on  purchaser  at  a  tax  sale  to 
show  that  the  property  was  advertised,  as  pro- 
vided by  law.— Johnson  v.  Harper  (Ala.)  198. 

Where  a  sale  of  land  for  delinquent  taxes 
to  the  state  is  apparently  regular,  and  is  al- 
lowed to  remain  of  record  for  several  years  un- 
challenged by  any  party  in  interest,  it  con- 
stitutes a  sufficient  basis  for  a  sale  of  such  land 
under  Act  No.  107.  1880,  though  the  tax  deed 
was  not  signed  by  the  tax  collector.— Denegre 
v.  Buchanan  (La.)  501. 

A  purchaser  at  a  sale  for  taxes  will  be  pro- 
tected in  his  title  by  showing  title  in  the  state. 
—Denegre  v.  Buchanan  (La.)  501. 

A  tax  sale  will  not  be  set  aside  because  no 
curator  ad  hoc  was  appointed  to  represent  the 
taxpayer,  unless  he  was  an  absentee.— Pickett 
v.  Southern  Athletic  Club  (La.)  634. 

Tax  titles. 

Code  1871,  §  1709,  requiring  suits  to  invali- 
date tax  titles  to  be  brought  within  three  years, 
does  not  apply  where  no  title  was  derived  from 
the  sale.— Zingerling  v.  Henderson  (Miss.)  432. 

Tax  titles,  under  Acts  1884,  No.  82,  require 

Etayment  by  the  purchaser  of  taxes  of  1880  and 
ater  years.— Johnson  v.  Martinez  (La.)  909. 

Plaintiff  in  a  petitory  action  may  controvert 
the  sufficiency  of  defendant's  tax  title.— Johnson 
v.  Martinez  (La.)  909. 

The  omission  to  obtain  the  auditor's  deed  did 
not  invalidate  the  tax  collector's  deed  as  a 
muniment  of  title. — Pickett  v.  Southern  Athletic 
Club  (La.)  634. 

A  recital  in  a  tax  deed  that  notice  of  the 
sale  was  given  the  taxpayer  is  not  overcome  by 
other  than  positive  evidence.— Pickett  v.  South- 
ern Athletic  Club  (La.)  634. 

Under  Code,  §  1802,  the  acknowledgment  ny 
the  probate  judge  of  a  tax  deed,  failing  to  state 
that  he  is  informed  of  the  contents  thereof,  is 
fatally  defective. — Jackson  v.  Kirkscy  (Ala.) 
304. 

The  attorney  general  has  no  authority  to  fur- 
nish forms  of  certificate  of  acknowledgment  of 
tax  deeds  contrary  to  the  forms  prescribed  by 
law.— Jackson  v.  Kirksey  (Ala.)  304. 

Tax  Titles. 

See  'Taxation." 

TELEGRAPH  COMPANIES. 

Under  Laws  1886,  p.  93.  §  1,  a  telegraph  com- 
pany may  construct  its  line  in  a  public  street 
without  becoming  liable  to  the  city  for  such  use 
of  the  street.— Hodges  v.  Western  Union  Tel. 
I  Co.  (Miss.)  84. 
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Evidence  examined,  and  Md,  that  a  telegraph 
company  was  not  liable  on  the  evidence  for  a 
mistake  In  a  telegram.— Shlngleur  v.  Western 
Union  TeL  CJo.  (Miss.)  425. 

A  telegraph  company  is  liable  to  either  the 
sender  or  the  receiver  for  damages  by  reason 
of  the  delivery  of  an  altered  message.— Shing- 
leur  v.  Western  Union  Tel.  Co.  (Miss.)  426. 

Evidence  In  an  action  for  negligent  delivery 
of  a  telegram  held  to  warrant  the  verdict  for 
plaintiff.— Western  Union  Tel.  Co.  v.  Little- 
john  (Miss.)  418. 


TENANCY  IN  COMMON. 

See,  also,  "Partition." 
Creation  by  deed,  see  "Deed." 

Interest  of  cotenants  on  the  purchase  by  one 
of  a  tax  title  determined— Davis  v.  Cass  (Miss.) 
454. 

Testament. 

See  "Wills." 

Testamentary  Capacity. 

See  "Wills." 

Testimony. 

See  "Deposition";  "Evidence";  "Witness." 


THEATERS  AND  SHOWS. 

Free  side  shows,  to  attract  the  crowd  to  a 
performance  where  an  entrance  fee  is  charged, 
are  included  within  the  licenses  of  the  latter.— 
State  v.  Lundie  (La.)  636. 

Free  shows  do  not  owe  licenses.— State  v. 
Lundie  (La.)  686. 

Theft. 

See  "Larceny." 

Time. 

Of  taking  appeal,  see  "Appeal.** 
Title. 

See  "Ejectment";  "Public  Lands";  "Quieting 

Title— Removal  of  Cloud." 
By  adverse  possession,  see  "Adverse  Possession." 
Of  acts,  see  "Statutes." 
To  maintain  ejectment,  see  "Ejectment" 


TOETS. 

See,  also,  "Deceit";  "Forcible  Entry  and  Detain- 
er"; "Intoxicating  Liquors";  "Negligence"; 
"Seduction";  "Trespass";  "Trover  and  Conver- 
sion." 

Liability  of  master  for  torts  of  servant,  see 

"Master  and  Servant." 
Measure  of  damages  for,  see  "Damages." 

An  action  for  damages  for  language  and  con- 
duct tending  to  the  injury  of  another's  business 
will  lie.— Graham  v.  St.  Charles  St.  R.  Co.  (La.) 
707. 

Towns. 

See  "Municipal  Corporations." 

Transfer. 

See  "Assignment." 

Of  bills  and  notes,  see  "Negotiable  Instruments." 


TRESPASS. 

Jurisdiction  to  enjoin,  see  "Equity." 

Possession  of  land  la  essential  to  the  right 
to  recover  for  trespass  thereon.— Garrett  v.  Sew- 
ell  (Ala.)  787. 

Evidence  that  plaintiff  erected  a  headboard 
at  the  grave  of  his  child  does  not  show  posses- 
sion of  the  soil  sufficient  to  maintain  trespass 
for  removal  of  the  body.— Bessemer  Land  &  Im- 
provement Co.      Jerkins  (Ala.)  565. 

In  an  action  for  unlawful  removal  of  the  body 
of  plaintiffs  child  from  its  burying  pTace,  injury 
to  the  feelings  is  an  element  of  damage. — Besse- 
mer Land  &  Improvement  Co.  v.  Jenkins  (Ala.) 

565. 

Instruction  in  an  action  against  a  corporation 
for  removal  of  the  body  of  a  child  without  no- 
tice to  the  parent  examined  and  held  erroneous. 
— Bessemer  Land  &  Improvement  Co.  v.  Jen- 
kins (Ala.)  565. 

Complaint  in  trespass  examined  and  M-i  to 
sufficiently  describe  the  iot  in  a  graveyard  in 
connection  with  which  the  trespass  was  com- 
mitted.—Bessemer  Land  &  Improvement  Co.  v. 
Jenkins  (Ala.)  565. 

Evidence  In  an  action  for  removing  the  body 
of  plaintiffs  child  from  its  burial  place  held 
immaterial.— Bessemer  Land  &  Improvement 
Co.  v.  Jenkins  (Ala.)  565. 

The  grantee  of  standing  timber  cannot  recov- 
er, under  Code.  I  8296,  against  one  willfully  cut- 
ting the  trees.— Clifton  Iron  Co.  v.  Curry  (Ala.) 
554;  Same  v.  Jemison  Lumber  Co..  Id. 

In  trespass  for  the  removal  of  a  fence  around 

Slaintiff  s  land,  damages  are  recoverable  for  in- 
uries  to  plaintiffs  crops  by  cattle  coming 
through  the  place  where  the  fence  was  re- 
moved.—Garrett  v.  Sewell  (Ala.)  737. 

Exemplary  damages  cannot  be  recovered  for 
a  trespass,  unless  it  was  committed  maliciously, 
wantonly,  or  with  circumstances  of  aggrava- 
tion.—Garrett  v.  Sewell  (Ala.)  737. 

Removal  by  defendant  of  the  partition  fence 
between  his  land  and  plaintiffs  held  an  entry  on 
plaintiff's  land.— Garrett  v.  Sewell  (Ala.)  737. 

That  a  tenant  for  a  previous  year  was  tem- 
porarily on  the  land  with  the  owner's  permis- 
sion is  not  such  a  possession  by  the  tenant  as 
will  prevent  a  recovery  by  the  owner  in  trea- 
jmiss  for  entry  thereon.— Garrett  v.  Sewell  (Ala.) 

In  a  suit  to  enjoin  trespass  on  land,  complain- 
ant must  have  title,  and,  ordinarily,  be  in  pos- 
session.—Wiggins  v.  Williams  (Fla.)  859. 

In  an  action  against  a  telegraph  company  for 
the  penalty  for  wrongfully  cutting  timber,  de- 
fendant should  be  allowed  to  show  that  the  tim- 
ber was  cut  by  its  servants  in  the  honest  belief 
that  it  was  on  land  whose  owner  had  given  per- 
mission to  cut  the  same.— Postal  Telegraph  Ca- 
ble Co.  v.  Le  Noir  (Ala.)  266. 


Trespass  to  Try  Title. 

See  "Ejectment";  "Quieting  Titie— Removal  of 
Cloud." 

TBTATfc 

See,  also,  "Appeal":  "Appearance";  "Certiorari"; 
"Continuance";  Evidence";  "Exceptions,  Bill 
of*;  "Judgment";  "Jury'';  "New  Trial"; 
"Pleading";  "Practice  in  Civil  Cases";  "Ref- 
erence"; ^'Witness." 

Of  criminal  causes,  see  "Criminal  Law." 

Right  to  jury  trial,  see  "Jury." 

On  offering  evidence  not  prima  facie  relevant, 
its  connection  with  other  tacts  proposed  to  be 
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proven  must  be  shown.— Boland  v.  Louisville  & 
N.  R.  Co.  (Ala.)  99. 

Reading  from  a  reported  case  in  the  hearing 
of  the  jury,  and  stating  that  the  facts  in  that 
case  are  similar  to  those  in  the  case  on  trial, 
and  that  the  decision  therein  is  adopted,  is  er- 
ror.—Frank  v.  Williams  (Fla.)  351. 

Though  a  special  plea  on  which  an  issue  is 
formed  is  defective,  evidence  must  be  received 
on  the  issue,  and  it  must  be  submitted  to  the 
jury.— Postal  Telegraph  Cable  Co.  v.  Le  Noir 
(Ala.)  268. 

Objections  to  evidence. 

An  objection  that  evidence  is  not  proper  tes- 
timony for  the  jury  is  insufficient.— Withers  v. 
Sandlin  (Fla.)  856. 

An  objection  to  evidence,  which  does  not 
specify  the  grounds  thereof,  will  not  be  consid- 
ered.—Larkin  v.  Baty  (Ala.)  666. 

An  objection  to  an  improper  question  does  not 
cover  an  irresponsive  answer. — Louisville  &  N. 
R.  Co.  v.  Binion  (Ala.)  75. 

Evidence  by  a  witness  that  a  certain  paper 
was  a  correct  list  of  the  goods  damaged  and 
their  values  was  not  prejudicial  to  appellee 
where  the  contents  of  the  list  were  not  shown. 
— Krebs  Manufg  Co.  v.  Brown  (Ala.)  659. 

Where  part  of  the  evidence  objected  to  gen- 
erally bean  directly  on  the  issue,  there  is  no  er- 
ror in  overruling  the  objection.  —  Commercial 
Bank  v.  King  (Ala.)  243. 

Where  evidence  is  erroneously  admitted  over 
a  party's  objection  he  does  not  waive  the  error 
by  cross-examining  a  witness.— Scarbrough  v. 
Blackman  (Ala.)  735. 

Where  a  mortgage  is  introduced  without  ob- 

tection,  and  its  execution  proven  by  defendant, 
e  cannot  thereafter  urge  that  it  has  not  been 
proved  as  required  by  law.— New  England  Mort- 
gage Security  Co.  v.  Payne  (Ala.)  164. 

Instructions. 

Inapplicable  instructions  were  properly  refused. 
— Heinberg  v.  Cannon  (Fla.)  714. 

Propriety  of  charge  requiring  the  jury  to  con- 
sider the  opportunities  of  the  respective  wit- 
nesses for  knowing  the  facts.— Jones  v.  Ala- 
bama Mineral  R.  Co.  (Ala.)  30. 

An  instruction  to  consider  only  the  testimony 
of  the  witnesses  in  arriving  at  a  verdict  is  er- 
roneous, where  there  is  other  evidence  in  the 
case. — Scarbrough  v.  Blackman  (Ala.)  735. 

An  instruction  held  argumentative  and  on  the 
weight  of  evidence. — Crosby  v.  City  Council  of 
Montgomery  (Ala.)  723. 

Where  there  was  evidence  of  plaintiff's  ratifi- 
cation of  defendant's  act,  it  was  error  to  charge 
that  defendant  must  show  authority,  without 
any  allusion  to  the  ratification. — Halloway  v. 
Harper  (Ala.)  663. 

It  is  error  to  give  an  instruction,  prejudicial 
to  the  rights  of  a  party,  not  supported  by  any 
evidence.— Rosenbaum  v.  Meridian  Nat  Bank 
(Miss.)  549. 

An  instruction  that  the  jury  must  determine 
the  cause  from  the  whole  evidence,  and  not  from 
one  or  more  sentences  alone,  held  erroneous. — 
Riddle  v.  Webb  (Ala.)  323. 

An  instruction  excluding  certain  relevant  evi- 
dence from  the  jury  is  error. — Anniston  Lime  & 
Coal  Co.  v.  Lewis  (Ala.)  326. 

Where  the  deed  to  plaintiff  shows  that  the 
land  in  controversy  is  nart  of  a  certain  planta- 
tion, and  there  is  no  issue  on  this  point,  it  is 
error  to  instruct  as  to  what  the  jury  shall  do 
if  not  satisfied  that  it  is  part  of  such  land.— 
Trager  v.  Shepherd  (Miss.)  122. 

An  instruction  disregarding  a  portion  of  the 
evidence  is  erroneous. — Harmon  v.  Goodbar 
Shoe  Co.  (Miss.)  118. 


A  charge  assuming  a  controverted  fact  as  true 
is  erroneous.— Commercial  Fire  Ins.  Co.  v.  Mor- 
ris (AlaJ  34;  Worn  wick  v.  Hunt  (Ala.)  74: 
Postal  Telegraph  Cable  Co.  v.  Brantley  (Ala.) 
321. 

The  mere  failure  of  trial  judge  to  indom 
"Given"  or  "Refused"  on  instruction  asked  is 
not  reversible  error,  where  party  complaining 
did  not  direct  attention  to  the  omission.— Barne- 
wall  v.  Murreh  (Ala.)  831. 

One  introducing  irrelevant  evidence  cannot 
complain  of  erroneous  instructions  regarding  the 
same.— Bacon  v.  Green  (Fla.)  870. 

Taking  cue  from  Jury. 

Where  the  evidence  is  conflicting,  an  affirma- 
tive charge  is  properly  refused.— Anniston  Lime 
&  Coal  Co.  t.  Lewis  (Ala.)  326. 

Where  there  is  a  demurrer  to  conflicting  and 
indeterminate  evidence,  and  there  is  no  state- 
ment making  it  certain,  a  judgment  on  the  de- 
murrer is  properly  refused.  —  Fee  v.  Florida 
Sugar-Manufg  Co.  (Fla.)  853. 

On  demurrer  to  the  evidence,  the  court  most 
declare  the  law  on  the  facts  shown,  and  the 
jury  ascertain  the  facts  under  the  direction  of 
the  judge.— Fee  v.  Florida  Sugar-Manufg  Co. 
(Fla.)  853. 

On  demurrer  to  evidence,  if  it  is  oral,  the  de- 
murrant must  state  it  in  the  record,  and  admit 
every  fact  fairly  determinable,  before  he  can 
call  on  his  antagonist  to  join  in  the  demurrer.— 
Fee  v.  Florida  Sugar-Manufg  Co.  (Fla.)  853. 

A  demurrer  to  evidence  admits  the  truth  there- 
of and  of  such  conclusions  as  may  be  fairly 
drawn  therefrom.— Fee  v.  Florida  Sugar-Man- 
ufg Co.  (Fla.)  853. 

Evidence  in  an  action  of  trespass  for  remov- 
ing bodies  and  monuments  from  a  private  cem- 
etery considered,  and  held,  that  a  nonsuit  was 
proper.— Bonham  v.  Loeb  (Ala.)  300. 

Trial  of  Bight  of  Property. 

See  "Attachment";  "Execution." 


TBOVEB  AND  CONVERSION. 

Trover  by  chattel  mortgagee,  see  "Chattel  Mort- 
gages." 

A  bona  fide  purchaser  from  a  fraudulent  ven- 
dee is  noi  liable  in  conversion  to  the  original 
vendor.— George  L.  Peterson  Co.  v.  Steiner 
(Ala.)  688. 

Trustee  Process. 

See  "Garnishment" 


TRUSTS. 

See,   also,    "Executors  and  Administrators"; 

"Guardian  and  Ward." 
Charitable  trusts,  see  "Charities." 
Creation  by  will,  see  "Wills." 

A  deed  of  gift  in  trust  to  the  grantor's  wife 
and  children  construed,  and  held  to  create  an 
active  trust.  —  Simmons  v.  Richardson  (Ala.) 

245. 

Where  the  next  of  kin  have  converted  person- 
al property  of  the  estate  to  their  own  use,  a 
trust  arises  in  favor  of  a  surviving  husband. 
—Thompson  v.  Thompson  (Ala.)  2477 

Bill  for  the  enforcement  of  a  trust  arising 
from  the  purchase  of  tax  certificates  on  com- 
plainant's property  examined,  and  hdd  to  estab- 
lish a  trust.— Waller  v.  Jones  (Ala.)  277. 

On  enforcing  a  trust  on  purchase  by  an  agent 
of  tax  certificates  on  his  principal's  property. 
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the  principal  will  not  be  regnired  to  repay  other 
amounts  due  his  agent.— W  aller  v.  Jones  (Ala.) 
277. 

Ons  redeeming  another's  property  from  tax 
sale  with  his  own  means,  under  an  agreement 
that  the  other  should  repay  wheu  able,  is  a 
trustee —Waller  v.  Jones  (Ala.)  277. 

Whe-  e  an  agent  purchases  tax  certificates  on 
his  principal's  property,  and  conveys  the  prop- 
erty, the  grantees  will  be  entitled  to  be  reim- 
bursed by  the  principal  for  the  amount  of  taxes, 
with  interest,  accounting  for  the  rents  and 
profits.— Waller  t.  Jones  (Ala.)  277. 

A  deed  conveying  title  to  land  in  trust  can- 
not, after  delivery,  be  revoked  by  the  grantor 
or  the  trustee.— Nelson  v.  Ratliff  (Miss.)  487. 

A  trustee  who  has  accepted  uuder  a  deed  can- 
not by  his  own  act  or  default  terminate  the 
trust.— Nelson  v.  Ratliff  (Miss.)  487. 

Election  to  reject  a  trust  to  pay  creditors  held 
to  be  shown  by  theprosecution  of  a  suit  to  judg- 
ment—White v.  White  (Ala.)  3. 

Unlawful  Detainer. 

See  "Forcible  Entry  and  Detainer." 

Uses. 

See  "Trusts." 

TTSUBY. 

Evidence  of  the  circumstance  under  which  a 
loan  was  made  considered,  and  held  that  the 
transaction  was  usurious.— Hiller  v.  Ellis  (Miss.) 
95. 

Sufliciency  as  to  facts  of  a  plea  of  usury  to 
constitute  a  defense.— Powell  v.  Crawford  (Ala.) 
SKju. 

Usury  in  a  debt  secured  by  mortgage  is  no 
defense  to  an  action  at  law  on  the  mortgnge  if 
any  part  of  the  debt  remains  unpaid.— Powell 
v.  Crawford  (Ala.)  302. 

Equity  will  not  declare  a  contract  void  for 
usury  in  the  absence  of  a  tender  of  legal  inter- 
eat.— Salter  v.  Embrey  (Miss.)  373. 

Variance. 

Between  pleading  and  proof,  see  "Pleading." 

VENDOR  AND  PURCHASER. 

See,  also,  "Covenants";  "Deed" :  "Fraudulent 
Conveyances";  "Sale";  "Specific  Performance." 

Measure  of  damages  for  breach  of  contract,  see 
"Damages  " 

Mortgage  foreclosure  sales,  see  "Mortgages." 

Partition  sales,  see  "Partition." 

Tax  sales,  see  "Taxation." 

A  vendor  is  not  in  default  on  a  covenant  to 
give  a  warranty  deed  because,  before  final  pay- 
ment, a  mortgage  on  the  land  is  foreclosed.— 
Pate  v.  McConnell  (Ala.)  98. 

The  burden  is  on  the  grantee  to  show  that  a 
vendor's  lien  was  not  reserved  as  security  for 
the  purchase  price.— McLean  v.  Smith  (Ala.) 
602. 

Where,  in  a  suit  to  recover  land,  plaintiff  quit- 
claims to  defendant  for  a  certain  sum,  for  which 
a  vendor's  lien  is  retained,  defendant  in  an  ac- 
tion to  enforce  the  lien  cannot  show  that  his 
original  title  was  superior  to  plaintiff's. — Mc- 
Lean v.  Smith  (Ala.)  (562. 

Where,  on  a  fraudulent  conveyance  of  land, 
the  debtor  takes  a  purchase-money  note  uuder 
agreement  that  it  shall  not  be  paid,  no  ven- 
dor's lien  arises.— Glover  v.  Walker  (Ala.)  251. 


Right  to  amend  a  complaint  seeking  to  en- 
force a  vendor's  lien,  so  as  to  enforce  an  equi- 
table mortgage  for  the  same  amount— Smith  v. 
Hiles-Carver  Co.  (Ala.)  37. 

One  who  purchased  land  pending  an  action 
to  enforce  a  vendor's  lien  on  machinery  attach- 
ed thereto  hela  not  to  be  a  bona  fide  purchaser. 
—Smith  &  Vaile  Co.  v.  Burns  (Miss.)  483. 

Evidence  examined,  and  held,  that  possession 
of  one  of  the  houses  on  a  farm  by  the  widow  of 
decedent  was  not  constructive  notice  of  a  ven- 
dor's lien.— Munn  v.  Achey  (Ala.)  290. 

Where  one  not  in  possession  of  land,  and  who 
has  given  an  unrecorded  deed  thereof  and  dis- 
claims any  interest,  conveys  the  entire  fee  to 
another,  the  iatter  grantee  is  not  a  bona  fide 

furchaser.— Webb  v.  Elyton  Land  Co.  (Ala.) 
78. 


Venire. 


See  "Jury." 


VENUE  IN  CIVIL  OASES. 

A  foreign  corporation  can  be  sued,  to  recover 
a  license  fee,  only  at  its  domicile.— State  v. 
Western  Union  Tel.  Co.  (La.)  91U. 

Verdict. 

See  "Criminal  Law";  "Trial." 

Verification. 

Of  claim  for  lien,  see  "Mechanics'  Liens." 
Of  pleading,  see  "Pleading." 

Vice  Principal. 

See  "Master  and  Servant." 

Villages. 

See  "Municipal  Corporations." 

Wages. 

Exemption  of,  see  "Exemptions." 

Waiver. 

Of  jury  trial,  see  "Jury." 

Of  objections  to  evidence,  see  "Trial." 

Ward. 

See  "Guardian  and  Ward." 

Warranty. 

See  "Sale." 

In  application  for  insurance,  see  "Insurance." 
WATER  COMPANIES. 

Judgment  against  a  water  company  for  for- 
feiture of  its  ch  irter,  and  ousting  it  of  the  fran- 
chises thereby  granted,  held  proper.— Capital  City 
Water  Co.  v.  State  (Ala.)  62. 

A  company  supplying  water  by  meter  measure- 
ment could  not  be  prosecuted  under  an  ordi- 
nance prohibiting  overcharges  for  water  not 
supplied  by  measuremeut. — Crosby  v.  City  Coun- 
cil of  Montgomery  (Ala.)  723. 

An  ordinance  fixing  water  rates  held  not  un- 
reasonable.— Crosby  v.  City  Council  of  Mont- 
gomery (Ala.)  723. 

An  ordinance  fixing  water  rates  held  not  void 
for  uncertainty  in  failing  to  define  "room"  and 
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"domestic  pu rposes . "  — C. rosby  t.  Olty  Council 
of  Montgomery  (Ala.)  723. 

The  city  could  not  make  it  a  misdemeanor  for 
a  water  company  to  make  charges  authorized 
by  its  franchise.— Crosby  v.  City  Council  of 
Montgomery  (Ala.)  723. 

Widow. 

See  "Dower";  "Executors  and  Administrators"; 
"Homestead." 

Wife's  Separate  Estate. 

See  "Husband  and  Wife." 

WILLS. 

See,  also,  "Executors  aod  Administrators." 

Charitable  bequests,  see  "Charities." 
What  law  governs,  see  "Conflict  of  Laws. 

Two  years  after  probate  of  a  will,  it  cannot 
be  contended  that  testatrix  intended  to  give  a 
legacy  for  another  amount  than  that  expressed. 
—Schlottinan  v.  Hoffman  (Miss.)  883. 

Due  execution  and  attestation  of  will  raise 
conclusive  presumption  of  animus  testandi.- 
Barnewall  v.  Murrell  (Ala.)  831. 

Code,  ?  1979,  permitting  a  will  to  be  estab- 
lished by  proof  of  the  handwriting  of  testator 
and  one  subscribing  witness,  applies  only  where 
all  the  witnesses  are  unobtainable.— Barnewall 
t.  Murrell  (Ala.)  831. 

In  proceeding  for  probate  of  will,  jurisdiction, 
testamentary  age.  and  due  execution  _  being 
shown,  all  presumptions  are  in  favor  of  its  va- 
lidity.—Barnewall  v.  Murrell  (Ala.)  831. 

A  bill  will  not  lie  to  reform  a  will  to  conform 
to  the  purpose  of  the  testator.— Schlottman  t. 
Hoffman  (Miss.)  893. 

Testamentary  eapaeity. 

On  an  issue  of  testamentary  capacity,  an  un- 
signed and  undated  letter  to  the  executor,  found 
among  testator's  papers,  is  not  admissible.— 
Murphree  v.  Senn  (Ala.)  264. 

Burden  of  proof  on  the  question  of  testa- 
mentary capacity. — Murphree  v.  Senn  (Ala.)  264. 

Where  testator  left  his  estate  to  a  stranger, 
and  named  the  father  of  the  legatee  as  execu- 
tor, the  fact  that  the  executor  was  wealthy  is 
immaterial  on  tne  question  of  testamentary 
capacity  .—Murphree  v.  Senn  (Ala.)  264. 

Competency  of  witnesses  to  give  their  opinion 
as  to  tne  mental  capacity  of  a  testator,  without 
stating  the  facts  on  which  the  opinion  is  based. 
-Murphree  v.  Senn  (Ala.)  264. 

Validity  and  requisites. 

A  will  is  not  invalid  because  written  on  sep- 
arate sheets,  nor  because  of  blank  spaces  be- 
tween paragraphs.— Barnewall  v.  Murrell  (Ala.) 
831. 

Testimony  that  a  testator  contemplated  mak- 
ing changes  in  his  will  after  its  execution  is  not 
admissible  to  affect  its  validity.— Barnewall  t. 
Murrell  (Ala.)  831. 

Construction. 

A  will  construed,  and  held,  that  a  devise 
therein  is  void  for  remoteness.— Adams  v.  Far- 
ley (Miss.)  390. 

Will  construed,  and  held  that  an  ambiguity 
existed  authorizing  the  admission  of  parol  evi- 
dence to  determine  whether  a  gift  of  $5.00  of 
$500  was  intended.  —  Schlottman  v.  Hoffman 
(Miss.)  893. 

Evidence  held  insufficient  to  prove  the  crea- 
tion of  a  trust  by  testator  upon  his  realty  for 
j>agment  of  his  debts.— G win  v.  Nettles  (Miss.) 


WITNESS. 

See,  also,  "Deposition";  "Evidence.** 
Attestation  of  will,  see  "Wills." 

A  questior  in  a  suit  for  partition  against  th« 
heirs  of  a  decedent  eliciting  the  answer  that 
decedent  stated  that  plaintiff  had  an  interest 
•n  the  land  held  not  objectionable  as  leading.— 
Saffold  \.  Home  (Miss.)  433. 

Competency. 

A  witness  may  testify  to  the  character  of  an- 
other in  the  neigbborhood  in  which  both  have 
lived.— Prater  v.  State  (Ala.)  238. 

Where,  in  ejectment,  defendant  relies  on  ti- 
tle acquired  by  N.  from  R.,  N.  cannot  testify 
as  to  transactions  or  statements  by  R.,  de- 
ceased.— Wisdom  v.  Reeves  (Ala.)  13. 

In  ejectment  by  representatives  of  R.,  de- 
ceased, defendant,  claiming  by  deed  from  N., 
deceased,  can  prove  statements  of  N.  as  to 
adverse  possession.— Wisdom  v.  Reeves  (Ala.) 
13. 

In  an  action  by  the  guardian  of  minor  chil- 
dren of  a  deceased  mortgagee,  the  grantee  of 
the  mortgagor  is  incompetent  to  prove  pay- 
ment—Hagan  v.  Easter  (Ala.)  308. 

Under  Code  1892,  fi  1739,  a  wife  is  a  compe- 
tent witness  for  her  husband  in  establishing 
his  claim  against  a  decedent's  estate  arising 
out  of  a  deed  to  him  from  decedent— Saffold 
v.  Home  (Miss.)  433. 

Under  Code  1886,  §  2765,  a  plaintiff  in  a  suit 
against  an  administrator  to  recover  a  debt  can- 
not testify  as  to  admissions  by  decedent  of  in- 
debtedness in  letters  to  plaintiff  which  have  been 
destroyed.— Scarbrough  v.  Blackman  (Ala.)  735. 

One  of  two  heirs  cannot,  as  against  the  other, 
testify  to  a  deed  from  deceased  of  all  his  inter- 
est in  certain  land.— Hillens  v.  Brinafield  (Ala.) 
604. 

Credibility  and  impeachment. 

An  instruction  that  if  a  witness'  reputation 
for  veracity  is  bad  he  ought  not  to  be  believed 
w^properly  refused.— Pentecost  t.  State  (Ala.) 

Testimony  should  not  be  disregarded  unless 
the  jury  find  the  witness  willfully  testified  false- 
ly.—Prater  v.  State  (Ala.)  238. 

The  state  cannot  impeach  its  own  witness  by 
irrelevant  questions.— State  v.  Vickers  (La.) 
639. 

The  fact  that  a  state's  witness  stated  an  im- 
portant fact  on  cross-examination  on  a  second 
trial,  which  he  failed  to  state  on  the  former 
trial,  could  not  be  used  by  the  state  to  impeach 
his  testimony.— State  v.  Vickers  (La.)  639. 

A  contradicted  witness  may  be  corroborated 
on  a  material  issue.— State  v.  Desforges  (La.) 
912. 

A  witness  for  the  state  cannot  be  impeached 
by  contradictory  statements  on  immaterial  mat- 
ters.—Orr  v.  State  (Ala.)  142. 

Fees. 

The  certificate  of  a  clerk  of  court  under  Code, 
§  4889.  is  the  only  authentication  of  fees  of  wit- 
nesses before  the  grand  jury  which  the  county 
treusurer  can  pay.— Alston  v.  Yerby  (Ala.)  559. 


WEITS. 

See,  also,  "Attachment";  "Certiorari";  "Execn- 
tion";  "Garnishment";  "Injunction";  "Manda- 
mus"; "Prohibition,  Writ  of;  "Quo  War- 
ranto." 

Publication  of  summons  in  action  for  divorce,  see 
••Divorce." 
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Under  chapter  3721.  approved  May  19,  1887, 
where  a  suit  is  brought  in  a  county  where  the 
cause  of  action  did  not  accrue,  and  in  which  the 
sole  defendant  does  not  reside,  and  in  which 

ftroperty  involved  is  not  situated,  no  proper  serv- 
ce  of  the  writ  can  be  perfected.— Sanchez  v. 
Haynes  (Fla.)  27. 

The  fact  that  a  published  notice  sent  to  the 
supposed  address  of  a  defendant  was  returned 
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through  the  mail  does  not  affect  the  judgment 
rendered  thereon.— Davis  v.  Cass  (Miss.)  454. 

Statutes  authorizing  constructive  service  by 
publication  should  be  strictly  pursued.— Shrader 
v.  Shrader  (Fla.)  672. 

Wrongful  Attachment. 

See  "Attachment" 
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